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ORDER

11 Held: (1) The circuit court erred in dismissing the claimant’s interlocutory appeal of the
Commission’s order remanding the case to the arbitrator for a new trial, even though the
Commission’s remand order was nonfinal and the Act’s deadline for appealing an order

“Although the oral argument was heard while Justice Martin was on the Workers’
Compensation Commission division of the Appellate Court, he was replaced by Justice Tailor
before the disposition was prepared. Justice Tailor has reviewed the briefs and listened to the
recording of the oral argument.
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of the Commission had passed, where the Commission’s remand order was alleged to be
void for lack of jurisdiction; (2) the Commission had the power to void and vacate a prior
decision of the arbitrator that had been entered without jurisdiction, even though the
arbitrator’s order had become final because neither party had sought timely review of the
arbitrator’s order before the Commission.
12 The claimant, Ruth Ann Heberlein, filed applications for adjustment of claim under the
Illinois Workers” Compensation Act (Act) (820 ILCS 305/1 et seq. (West 2000)) against
respondent Homecare Medical Equipment (the employer), seeking benefits for injuries she
allegedly sustained while working for the employer. The claimant’s claims were consolidated
for hearing before an arbitrator. The hearing was conducted ex parte because the employer
failed to appear. On June 11, 2009, the arbitrator issued a decision awarding the claimant
temporary total disability benefits (TTD) and permanent total disability benefits (PTD). Neither
party sought review of the arbitrator’s order, which became a final order.
13 On September 23, 2014, the claimant filed a petition for penalties and fees based on the
employer’s failure to pay the award. On May 13, 2015, the employer filed a motion to vacate the
arbitrator’s award, claiming that it had not received notice of the claimant’s claim prior to the
arbitration hearing, and it did not receive a copy of the arbitrator’s decision until November 2,
2012. After conducting an evidentiary hearing, the Commission ruled that it did not have
jurisdiction to vacate the arbitrator’s June 11, 2009, order or to address the claimant’s petition.
14 Both parties appealed the Commission’s decision to the circuit court of Adams County.
On April 28, 2017, the circuit court remanded the matter to the Commission directing it to
conduct a hearing on all the issues pending before the Commission.

5  Onremand, the Commission found that there was no evidence that the employer received

notice of the arbitrator’s order setting a trial date. Nor was there evidence that the employer had
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received a copy of the arbitrator’s June 11, 2009, decision or other notices or filings in the
arbitration proceeding under November 2, 2013, approximately three and a half years after the
arbitrator issued its decision. Accordingly, the Commission held that the ex parte hearing before
the arbitrator violated the employer’s right to due process, and it vacated the arbitrator’s decision
as void. The Commission dismissed the claimant’s petition for penalties and attorney fees as
moot, and remanded the matter to the arbitrator for a new trial on the merits.

16  The claimant sought judicial review of the Commission’s remand order in the circuit
court of Adams County. The claimant argued that the Commission’s remand order was void
because the Commission lacked jurisdiction to vacate the arbitrator’s decision. The circuit court
dismissed the claimant’s appeal, ruling that it lacked jurisdiction to review the Commission’s
remand order because the order was not final.

17  This appeal followed.

18 BACKGROUND

19  The claimant filed four applications for adjustment of claim seeking benefits for injuries
she allegedly sustained on four different dates. All four matters were consolidated. On February
2, 2005, all four matters were dismissed. Two of the matters were later reinstated. The
remaining claims involved alleged injuries sustained on September 30, 1999, and October 1,
1999.

110 On February 18, 2009, the arbitrator issued an order setting the two remaining claims for
hearing on May 20, 2009, and directing the claimant to provide a copy of the order to the
employer. The claimant’s attorney appeared for the hearing on May 20, 2009. The employer did

not appear. The claimant told the trial court that it had sent notice of the hearing to the



employer’s address four days before the hearing. Accordingly, the arbitrator conducted the
hearing ex parte.

11  OnJune 11, 2009, the arbitrator issued a decision finding the claimant to be permanently
totally disabled and awarding the claimant TTD and PTD benefits. Neither party sought review
of the arbitrator’s decision. According, the decision became a final order.

112  On October 29, 2012, the claimant’s attorney directed correspondence via certified mail
to the employer providing a copy of the arbitrator’s decision and demanding payment of the
award. The claimant received no payment from the employer.

113 On September 23, 2014, the claimant filed a petition for penalties and fees based on the
employer’s failure to pay the award. On May 13, 2015, the employer filed a motion to vacate the
arbitrator’s award, claiming that it had not received notice of the claimant’s claim prior to the
May 20, 2009, hearing, and it did not receive a copy of the arbitrator’s decision until November
2, 2012.

114  The Commission conducted joint hearings on the claimant’s petition for penalties and
fees and the employer’s motion to vacate. Several witnesses testified at the hearing. Much of
the witness testimony addressed matters relevant to the employer’s claim that it had not received
adequate notice of the arbitration proceedings, such as when the claimant attempted to send
notice of the May 20, 2009, hearing date to the employer, the address to which such notice was
sent, and when the Commission and the claimant sent a copy of the final arbitration decision to
the employer.

15 On March 4, 2016, the Commission issued an order denying the employer’s motion to
vacate, ruling that it “does not possess the requisite jurisdiction to VVoid and Vacate the June 11,

2009 Arbitration decision.”



116 The Commission chose not to address the claimant’s claim for penalties and attorney
fees, also on jurisdictional grounds. The Commission noted that, after the claimant had sustained
the work-related injuries at issue in this case, the employer’s parent company had filed for
Chapter 11 bankruptcy. After reviewing the federal bankruptcy statute and the bankruptcy
court’s order confirming the bankruptcy plan, the Commission concluded that the court’s
confirmation order “operated as an injunction against the continuation of [the claimant’s]
workers’ compensation claims.” The court noted that, to establish the Commission’s jurisdiction
to hear the claimant’s petition, the claimant “must prove that proper notice of the May 20, 2009,
ex parte Arbitration hearing was provided to [the employer].” However, the Commission held
that, even assuming arguendo that proper notice was provided, “the Commission would find that
it does not have jurisdiction under the Act the assess the enforceability of [the arbitrator’s]
decision in relationship to the United States Bankruptcy Act.”

117 Both parties appealed the Commission’s decision to the circuit court of Adams County.
On April 28, 2017, the circuit court held that the employer’s bankruptcy proceedings did not
discharge the claimant’s workers’ compensation claim. The circuit court remanded the matter to
the Commission directing it to determine whether the employer’s insurer could be named as an
additional party respondent and to conduct a “full hearing on the balance of the issues” pending
before the Commission. The circuit court stated that it “expresse[d] no opinion regarding notices
sent and what notices were received, whether the claimant timely pursued her claim or any of the
other myriad reasons in defense that the employer has urged upon the Commission.” The court
stated that “all of these issues are ones which can and should be decided by the *** Commission

because it “is uniquely suited to resolve the issues regarding its own Rules, notice procedures,



timeliness of filings and has a full record of evidence before it now that the issue that it could not
decide has been decided by this court.”

118 Onremand, the Commission reviewed the extensive evidence that had been introduced
on the issue of notice during the prior Commission proceedings, including the testimony of
several witnesses. On February 25, 2020, the Commission entered its decision and opinion on
remand. The Commission found that there was no evidence that the employer received notice of
any filing at the Commission until November 2, 2013, more than three and a half years after the
arbitrator issued its decision. All of the notices sent to the employer by both the claimant and the
Commission from November 2, 2004, through February 18, 2009, were sent to a defunct address.
Moreover, although the claimant was given three months to notify the employer of the May 20,
2009, trial date, she did not attempt to serve notice until six days before the hearing, when the
mailed notice was sent to the employer at a defunct address. There was no evidence that the
employer received notice of the arbitrator’s order setting a trial date. Accordingly, the
Commission held that the ex parte hearing before the arbitrator violated the employer’s right to
due process, and vacated the arbitrator’s decision as void. The Commission remanded the matter
to the arbitrator for a new trial on the merits. It found the claimant’s petition for penalties and
attorney fees to be moot.

19 The claimant sought judicial review of the Commission’s remand order in the circuit
court of Adams County. The claimant argued that the Commission’s remand order was void
because the Commission lacked jurisdiction to vacate the final decision of an arbitrator. She
asked the Commission to vacate the Commission’s remand order, reinstate the arbitrator’s June
11, 2009, order, and grant her petition for penalties and attorney fees. The circuit court

dismissed the claimant’s appeal, ruling that, because the Commission’s remand order was not a
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final order of the Commission, the court lacked jurisdiction to review the order. The court
rejected the claimant’s argument that the bar to the court’s review of an interlocutory appeal did
not apply in this case because the claimant asserted that the Commission’s order was void for
lack of jurisdiction, and issues of voidness may be raised and decided at any time.

20 This appeal followed.

121 ANALYSIS

122  The claimant argues that the circuit court erred in dismissing her appeal for lack of
jurisdiction. She concedes that the Commission’s remand order is not a final order. However,
she maintains that the rule barring a court from reviewing a non-final order of the Commission
does not apply here because her appeal challenges the Commission’s jurisdiction to issue the
remand order. She contends that, because the Commission lacked jurisdiction to enter the
remand order, that order is void and may be challenged at any time.

123  Our supreme court’s decision in Interstate Contractors et al. v. Industrial Commission,
81 1ll. 434 (1980), which neither party has cited, is directly on point. In that case, an arbitrator
conducted a hearing on the claimant’s claim ex parte because the employer failed to appear. Id.
at 435. It later became clear that the claimant had failed to serve the employer with notice of the
proceedings. Id. The arbitrator awarded the claimant benefits. Neither party appealed the
arbitrator’s ruling, which became final. When the employer failed to pay the award, the claimant
filed a petition for penalties under section 19(k) of the Act (820 ILCS 305/19(k) (West 2020). Id.
at 436. The Commission granted the petition and awarded the claimant additional compensation.
Id.

24  Six months later, the employer’s workers’ compensation insurer moved the Commission

to set aside the arbitrator’s award and the Commission’s section 19(k) award, alleging that both
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decisions were void for lack of personal jurisdiction over the employer. Id. In support of its
motion, the employer submitted the affidavit of its staff attorney who had reviewed the
Commission’s file and confirmed that the claimant used an incorrect address when he attempted
to serve the employer. Id. The claimant admitted that he used an incorrect address. 1d.
However, he argued Commission had no jurisdiction to review the decisions at issue because the
period for review of the decisions had expired. 1d. The Commission agreed and issued an order
denying the employer’s motion to vacate the decisions. Id.

125 The claimant sought review of the Commission’s order in the circuit court. 1d. The
circuit court ruled that the prior decisions of the Commission were void for lack of in personam
jurisdiction over the employer, and remanded the cause to the Commission for a full hearing with
proper notice. 1d. at 437. On remand, the claimant continued to object to the jurisdiction of the
Commission and refused to participate in the arbitration hearing. Id. The arbitrator dismissed
the cause for want of prosecution, and the Commission affirmed. 1d.

126  After the circuit court confirmed the Commission’s decision, the claimant appealed to the
Illinois Supreme Court. 1d. He argued that, even assuming that the employer had not received
notice of the proceedings below, review of a decision of the Commission can be obtained only in
the manner prescribed by section 19 of the Act. Id. He contended that neither the Commission
nor the circuit court was vested with the authority to inquire into the validity of the decisions
rendered by the Commission, as period for review prescribed by section 19 had expired. Id.

127  Our supreme court affirmed the circuit court’s decision. The court noted that, “[w]hile it
is generally true that a party cannot indirectly attack an award of the Commission in a collateral
proceeding where no review had been taken in the manner provided by statute, *** section 19 of

the Act does not authorize the entry of a decision in violation of the principles of due process.”
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Id. Relying on its past precedents, the court stated that, “[a] judgment, order or decree entered
by a court which lacks jurisdiction of the parties or of the subject matter, or which lacks the
inherent power to make or enter the particular order involved, is void, and may be attacked at
any time or in any court, either directly or collaterally.” 1d. at 437-38. (Citations and internal
quotation marks omitted.) Applying these principles, the court held that, “both the Industrial
Commission and the circuit court are vested with the power to examine the validity of the
decisions entered in the proceedings below and empowered to determine whether they are void
for lack of jurisdiction over the parties.” Id. at 438. Our supreme court affirmed the circuit
court’s order vacating the Commission’s decision as void for lack of in personam jurisdiction
over the employer.

128 Interstate Contractors dictates that the circuit court had jurisdiction to review the
claimant’s appeal in this case. The claimant argues that the Commission’s remand order was
void for lack of jurisdiction. Interstate Contractors establishes that challenge to the
Commission’s jurisdiction may be raised and ruled upon by the circuit court at any time, even
after the time for appealing the Commission’s order has expired. Accordingly, in this case, the
circuit court had the power to consider the claimant’s argument and to determine whether the
Commission had jurisdiction to vacate the arbitrator’s prior decision and remand for a new trial.
29  Although the circuit court in this case recognized the general rule that a void judgment
may be challenged at any time, it found that it lacked jurisdiction to review the claimant’s
jurisdictional challenge to the Commission’s remand order because the order was not a final
order. The circuit court relied upon appellate court decisions ruling that a reviewing court cannot
confer any relief, even from prior judgments that are void, unless it has an independent basis for

jurisdiction over the controversy (such as by the filing of a timely notice of appeal that confers
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jurisdiction on the court). See, e.g., People v. Flowers, 208 1ll. 2d 291, 308 (2003); People v.
Permanian, 381 Ill. App. 3d 869, 874 (2008); People v. Green, 188 Ill. App. 3d 1027, 1030
(1989). The circuit court reasoned that, because nonfinal orders are not appealable (see, e.g.,
Trunek v. Industrial Commission, 345 Ill. App. 3d, 127 (2003)), they do not confer jurisdiction
on a reviewing court, and the circuit court was therefore without jurisdiction to review the
claimant’s appeal of the Commission’s interlocutory remand order.

30  We find the circuit court’s reasoning to be inconsistent with Interstate Contractors.
Although Interstate Contractors did not involve the review of a nonfinal order, it holds that “[a]
judgment, order or decree, entered by a court which lacks jurisdiction of the parties or the
subject matter, or which lacks the inherent power to make or enter the particular order involved,
is void, and may be attacked at any time, either directly or collaterally.” (Emphasis added.) Id.
Interstate Contractors, 81 Ill. 2d at 438. This suggests that a reviewing court’s authority to
determine whether orders entered in the proceedings below are void extends to nonfinal orders.
31 Our appellate court reached this conclusion in Wood Dale Electric v. Illinois Workers’
Compensation Commission, 2013 IL App 1st 113394WC. There, we reversed a portion of an
order issued by the circuit court remanding the matter to the Commission for further proceedings
because it exceeded the circuit court’s authority under the Act. We recognized the general rule
that “our jurisdiction is limited to the review of final judgments, unless an exception is provided
by statute or supreme court rule.” Wood Dale Electric, 2013 IL App 1st 113394WC, 1 8. We
acknowledged that, “under normal circumstances, the circuit court’s order, which purports to
remand this matter to the Commission for further findings, would be nonfinal, and we would

lack jurisdiction over this appeal.” Id. However, we found that there was an “important
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distinction” between a typical remand order and the remand order at issue in the case before us
because the latter order was entered in excess of the court’s jurisdiction.” 1d. at 9.

132 Because we have an obligation to examine the jurisdiction of the circuit court (id. at
10), we concluded that we had both the authority and the obligation to determine whether the
court acted in excess of its jurisdiction under the Act when it issued its remand order. Id. at { 10.
We noted that “[f]or a court exercising statutory jurisdiction, “[a]ny action the trial court takes
that is outside the statute’s stricture is void.” 1d. at 11. We therefore vacated that portion of the
circuit’s court’s order that exceeded the court’s jurisdiction under the Act. 1d.

133 In addition, the circuit court’s conclusion in this case that a reviewing court may review
an order entered in the proceedings below only if the rules conferring jurisdiction on the
reviewing court (including the timely filing of a notice of appeal) are satisfied contravenes our
supreme court’s holding in Interstate Contractors. In Interstate Contractors, our supreme court
held that a circuit court had the authority to determine whether the Commission acted outside of
its jurisdiction, even if no party appealed the Commission’s order within the time limits
prescribed by section 19(f) of the Act. The jurisdiction of a circuit court to review a decision of
the Commission is created by statute and is not conferred unless a party files a timely petition for
review under section 19(f). Chambers v. Industrial Commission, 132 Ill. App. 3d 891, 893
(1985). Nevertheless, in Interstate Contractors, our supreme court permitted judicial review of
the Commission’s decision after the expiration of the statutory deadline where the Commission’s
decision was alleged to be void for lack of jurisdiction.

134  Accordingly, we agree with the claimant that the circuit court erred in finding that it

lacked jurisdiction to address the claimant’s appeal.
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135 However, the circuit court’s error does not affect the outcome of the claimant’s appeal
because each of her jurisdictional challenges to the Commission’s remand order are meritless.
The claimant argues that the Commission lacked jurisdiction to review the arbitrator’s decision
because neither party sought review of that decision, and the time for seeking review has
expired. That argument has been foreclosed by Interstate Contractors, 81 Ill. 434 at 437-38,
(holding that both the circuit court and the Commission had the power to determine whether the
arbitrator had jurisdiction to enter an order even though the arbitrator’s order was not appealed).
The reason that the employer did not file a timely appeal of the arbitrator’s decision in this case
is that it did not have notice of the arbitration hearing or the arbitrator’s decision until years after
the time for filing an appeal had expired. If the claimant’s argument were correct, no respondent
could ever challenge a final Commission decision entered against it for lack of notice. That
would violate the respondent’s right to due process. See Interstate Contractors, 81 Ill. 2d at 437-
438 (holding that an unappealed ex parte order of the arbitrator could be reviewed for lack of
personal jurisdiction over the employer due to the absence of notice because the Act’s rules
governing petitions for review “[do] not authorize the entry of a decision in violation of the
principles of due process”).

136  The claimant further argues that the Commission’s prior determination that it lacked
jurisdiction to vacate the arbitrator’s decision “estops” the Commission from taking a contrary
position. We disagree. Whether a tribunal has jurisdiction is a fundamental question concerning
its power to decide a case or issue a ruling. Jurisdiction may not be acquired or lost by
agreement of the parties or by a tribunal’s erroneous finding regarding its own jurisdiction. See,

e.g., Fry v. Massie, 115 Ill. App. 3d 48, 51 (1983) (holding that the court’s previous, erroneous
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denial of a motion to dismiss for lack of jurisdiction did not preclude the court from
reconsidering the jurisdictional issue).

137  The claimant further maintains that the Commission’s remand order is “void” because it
was based on additional evidence that was admitted during the Commission’s proceedings on
remand, in violation of section 19(e) of the Act. The Claimant is mistaken. Section 19(e)
provides, in pertinent part, that “no additional evidence shall be introduced by the parties before
the Commission on review of the decision of the Arbitrator.” (Emphasis added.) 820 ILCS
305/19(e) (West 2020). The Commission proceedings on remand at issue in this case did not
constitute a review of the arbitrator’s decision on the merits. Rather, they addressed the
employer’s motion to vacate the arbitrator’s decision for lack of notice and the claimant’s
petition for penalties and attorney fees under section 19(k). Additional evidence is routinely
admitted in such proceedings. Indeed, the question whether the employer had received proper
notice of the arbitration proceedings could not be decided without the introduction of evidence
before the Commission. Thus, if Rule 19(e) barred the introduction of such evidence before the
Commission, it would violate due process.

138 In any event, because the Commission had subject matter and personal jurisdiction over
the parties in its hearing on the claimant’s motions, and the statutory authority to conduct the
hearing, any violation of Rule 19(e) by the Commission would render its decision voidable, not
void. See Newkirk v. Bigard, 109 Ill. 2d 28, 37 (1985) (“An agency's jurisdiction or authority is
not lost merely because its order may be erroneous.”); Daniels v. Industrial Commission, 201 IlI.
2d 160, 169 (McMorrow, J., specially concurring) (same). Because such errors do not strip the
Commission of jurisdiction, they may not be attacked collaterally or challenged on an

interlocutory basis.
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139  Accordingly, although the circuit court erred in dismissing the claimant’s motion for lack
of jurisdiction, the claimant’s motion to vacate the Commission’s remand proceedings fails
because the Commission had jurisdiction to remand the matter to the arbitrator for a new trial on
the merits.

140 CONCLUSION

141 For the foregoing reasons, we reverse the circuit court’s dismissal of the claimant’s
motion for lack of jurisdiction but confirm the Commission’s order remanding the matter to the
arbitrator for a new trial.

142  Circuit court judgment reversed; Commission’s decision on remand confirmed.

-14 -



