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NATURE OF THE CASE 

This is an appeal from the First District of the Appellate Court's affirmative answer 

to the following question certified under Rule 308 by the Circuit Court of Cook County: 

“Can a hospital be held vicariously liable under the doctrine of apparent agency set forth in 

Gilbert v. Sycamore Mun. Hosp., 156 Ill. 2d 511 (Ill. 1993), and its progeny for the acts of the 

employees of an unrelated, independent clinic that is not a party to the present litigation?” 

Plaintiffs-Appellees filed a medical malpractice action in the Circuit Court of Cook 

County on December 28, 2009 against Northwestern Memorial Hospital (“NMH”) and 

Northwestern Medical Faculty Foundation (“NMFF”). The suit seeks to hold NMH 

vicariously liable under the doctrine of apparent agency for medical care provided to Haley 

Joe Goodpaster, a minor, by a non-party clinic, Erie Family Health Center (“Erie”) and its 

employees Janet Ferguson, CNM, Betsy McKelvey, CNM, Virgil Reid, III, M.D., and 

Raymond Suarez, M.D. For the purpose of answering the certified question, these non-

parties are assumed to be independent of and unrelated to Defendant-Appellant NMH.1 

Plaintiffs allege the Defendants are vicariously liable for medical negligence that 

occurred on two separate occasions—December 2, 2005 and February 21, 2006—which 

combined to cause Hayley to be born prematurely on April 8, 2006. Plaintiffs further allege 

that Hayley’s avoidable preterm birth left her with severe, irreversible, and preventable 

neurologic injuries. Only Defendants’ vicarious liability for the alleged negligence that 

occurred on December 2, 2005 is at issue here. The Defendants have not appealed the trial 

court’s finding that NMH may be liable under apparent agency for the events of February 

21, 2006. 

1 Plaintiffs maintain that whether Erie and NMH are, in fact, independent and unrelated is 
an issue of fact. (See infra at 39.) 

1 
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This Court should affirm the Appellate Court's ruling. Gilbert v. Sycamore Municipal 

Hospital, 156 Ill. 2d 511 (1993), applies to circumstances where a principal and agent are 

independent and unrelated, and where medical care is rendered off hospital premises. 

Creating the immunity from liability that NMH seeks—where a hospital would never be 

liable under apparent agency for medical negligence committed by unrelated, independent 

entities, including negligence occurring off hospital premises—would run contrary to Illinois 

law, common sense, and sound public policy. Hospitals that do not wish to incur liability 

under apparent agency for another person’s or entity’s negligence should not hold out, or 

acquiesce in the holding out of, that person or entity as their agent. 

STATEMENT OF FACTS 

I.	 Erie’s Representations That NMH Would Be Responsible for Her Ultrasound 
Testing, Birth Classes, and Labor and Delivery Care Led Yarbrough to 
Believe She Would Receive Ultrasound Testing and Other Prenatal Care from 
NMH. 

Plaintiffs Christina Yarbrough and David Goodpaster reside with their children, 

including the minor Plaintiff, Hayley Goodpaster, in Chicago, Illinois. (S.R. 41–42.) 

Yarbrough moved to Chicago in June 2005. (S.R. 43.) In November 2005, Yarbrough 

suspected she was pregnant after taking a home pregnancy test. (S.R. 44.) At that time, she 

did not have a relationship with an obstetrician-gynecologist or a family physician. (S.R. 43– 

44.) Yarbrough searched online for a clinic that would administer a pregnancy test without 

requiring insurance coverage. (S.R. 44.) She found the web page for Erie, a federally qualified 

health center (FQHC). (Id.) 

On November 14, 2005, Yarbrough visited Erie at its West Town location for a 

pregnancy test. (S.R. 44, 254.) This was the first time Yarbrough saw a health care provider 

about her pregnancy. (S.R. 44.) After giving a urine sample, Yarbrough awaited the results in 

2
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Erie's waiting room. (S.R. 45.) She then spoke with a “professional”—she cannot recall who 

or what type, but stated that it “might have been a nurse.” (Id.) This person informed 

Yarbrough that her results were positive. (Id.) 

Yarbrough testified the Erie professional then “asked me what my plans were for 

prenatal care.” (S.R. 44.) Yarbrough “asked questions about the doctors there, what hospital 

I would be going to, things like that.” (Id.) She received information about NMH and, she 

testified, was informed she “would have ultrasounds done at Women’s Prentice Hospital, 

which is part of Northwestern, and that’s where I would most likely deliver the baby.” (S.R. 

45; see also S.R. 334.) She received no information about other hospitals. (Id.) NMH has not 

denied that the professional who spoke with Yarbrough was an Erie employee, or alleged 

that he or she was acting beyond his or her authority. 

During the same visit, Yarbrough also received informational materials regarding 

tours of the birthing/delivery section of NMH, having a car seat checked at NMH, and 

attending birthing classes at NMH. (S.R. 334.) She said that she “was under the impression 

that NMH was a very good hospital, very big, very well-known in the city.” (S.R. 71.) 

The record indicates that the only written information Yarbrough received about 

Erie itself during this visit was a pamphlet that, as far as she could recall, contained Erie’s 

address and phone number. (S.R. 45.) The only other information Yarbrough knew about 

Erie was what she learned online, which, her testimony reflects, was limited to Erie’s 

location and its willingness to provide a pregnancy test to patients without insurance. (Id.) 

She was not given any information concerning the physicians who were affiliated with Erie. 

(Id.) Based on the information she was given and her knowledge of NMH’s reputation, 

Yarbrough chose to receive prenatal care at Erie, which she (correctly) believed was being 

provided in substantial part by NMH. (S.R. 44–46.) 

3
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Erie’s statements to Yarbrough led her to believe that Erie and NMH would be 

“working together.” (S.R. 71.) She testified, “I was under the impression [Erie] was just 

Northwestern.” (S.R. 45.) Contrary to NMH’s contention (Appellant’s Br. 9), this impression 

was not based solely on where the delivery would occur. Although Yarbrough testified that 

her belief that Erie and NMH were one and the same was “most likely due to the delivery at 

Northwestern, the delivery privileges,” counsel for NMH did not exhaust her testimony on 

this point. (S.R. 46.) Importantly, Erie told Yarbrough that NMH would provide her prenatal 

ultrasounds. (S.R. 45.) She then received the December 2, 2005 ultrasound at the Erie-West 

Town clinic (S.R. 49–50), raising the inference that the ultrasound was being provided by 

NMH. 

As Yarbrough indicated, no one clarified that Erie and NMH were not part of the 

same entity. (S.R. 46.) There is no evidence that NMH or Erie disclosed to her the 

employment status of any of her caregivers or NMH’s independent contractor relationship 

with Erie. 

II.	 Yarbrough Received a Prenatal Ultrasound Examination at Erie from a 
Member of the NMH Medical Staff, Who Told Her, Mistakenly, That She 
Did Not Have a Bicornuate Uterus. 

On November 30, 2005, Yarbrough began to experience severe vaginal bleeding. 

(S.R. 47.) An ambulance transported her to Illinois Masonic Medical Center. (Id.) An 

ultrasound imaging study was obtained and interpreted at Illinois Masonic as showing a 

bicornuate uterus (S.R. 47–48), elevating Yarbrough’s risk of preterm labor.2 

2 A bicornuate uterus has two endometrial cavities, rather than one. Ronald E. Iverson, Jr., 
M.D., et al. Clinical Manifestations and Diagnosis of Congenital Anomalies of the Uterus. 
UpToDate, Oct. 12, 2015. 

4 
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Yarbrough visited Erie two days later, on December 2, 2005, and met with Betsy 

McKelvey, a certified nurse midwife (CNM) and Raymond Suarez, M.D. (S.R. 49–50.) 

According to Yarbrough, Dr. Suarez performed an ultrasound, which he said did not show a 

bicornuate uterus. (S.R. 50.) Dr. Suarez has no independent recollection of the visit, but he 

testified that he does not perform ultrasounds (S.R. 189), and is not qualified to diagnose a 

bicornuate uterus (S.R. 190). Yarbrough was also diagnosed with a shortened cervix during 

this visit, another risk factor for preterm labor. (S.R. 50.) Plaintiffs allege that Defendants 

were negligent in treating Yarbrough in that they failed to closely monitor her, perform 

additional diagnostic testing and a cerclage, and advise bedrest. (S.R. 14.) 

Dr. Suarez was a member of the NMH medical staff (i.e., he had privileges to 

practice there). (S.R. 196.) He stated that NMH and Prentice Women’s Hospital were the 

only hospitals at which he had privileges to practice while working at Erie. (S.R. 188.) 

Prentice Women’s Hospital is part of NMH. (S.R. 45; see also Northwestern Medicine Prentice 

Women’s Hospital, https://www.nm.org/locations/prentice-womens-hospital (last visited May 

26, 2017)) (R.A. 1).3 

Dr. Suarez verified that Erie patients were told they would deliver at NMH. (Id.) He 

admitted that he never told patients he did not work for Northwestern. (S.R. 200.) Dr. 

3 In this brief, Plaintiffs include several Internet citations to public records, organizational 
reports, literary quotations, and published statements of NMH and Erie, which were not 
cited below. These sources are included to enhance the Court’s understanding of the issues 
at stake, and are compiled in an appendix for the Court’s convenience. The Court has 
discretion to take judicial notice of a fact that the trial court did not. See People v. Clark, 406 
Ill. App. 3d 622, 632 (2nd Dist. 2010) (citation omitted). Facts appropriate for judicial notice 
include those that are generally known within the relevant jurisdiction or “capable of 
accurate and ready determination by resort to sources whose accuracy cannot be reasonably 
questioned.” Id.; see also Ill. S. Ct. R. 321 (appellate court may allow additional exhibits to 
become part of the record on appeal). Information taken from “mainstream websites” is 
sufficiently reliable to support judicial notice. Clark, 406 Ill. App. 3d at 632–33 (taking 
judicial notice of Google Maps page). NMH has also cited to the Internet. (See, e.g., 
Appellant’s Br. 5 n.3.) 

5 
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Suarez did not have an office at Erie and did not wear a lab coat identifying him as an Erie 

employee. (S.R. 188.) 

Nurse McKelvey also provided care to Yarbrough at her ultrasound at Erie on 

December 2, 2005. (S.R. 49–50.) Nurse McKelvey’s deposition is not in the record. 

III.	 Erie Sent Yarbrough to NMH for Her Second, 20-Week Ultrasound. 

Yarbrough received a “referral/consultation” form from Erie to obtain a routine 20­

week ultrasound at Prentice Ultrasound, which is part of NMH. (S.R. 53, 421.) The form 

identified Dr. Suarez and Nurse McKelvey as her providers. (S.R. 421.) 

Yarbrough received the ultrasound on February 21, 2006. (S.R. 53, 421.) Dr. William 

Grobman—an admitted employee of NMFF (S.R. 42), an alleged apparent agent of NMH, 

and a member of the medical staff at NMH—interpreted the ultrasound as not showing a 

bicornuate uterus. (S.R. 335.) NMFF is a tax-exempt organization comprising physicians 

who are full-time faculty at the Northwestern University Feinberg School of Medicine and 

have privileges at NMH. (S.R. 94.) 

IV.	 Erie Later Again Directed Yarbrough to Go to NMH, Where She Gave Birth 
to Her Daughter, Attended by Providers Who Had Treated Her at Erie. 

On April 5, 2006, Yarbrough began feeling painful cramps and back pain. (S.R. 55– 

56.) She called Erie and was told to go to the emergency room at NMH. (S.R. 56.) She was 

admitted to NMH, where contractions were detected. (S.R. 57.) Dr. Suarez and Dr. Virgil 

Reid, who led “Women’s Health at Erie” and was also a member of the NMH medical staff, 

attended her labor at NMH. (S.R. 198.) 

Yarbrough delivered Hayley by emergency C-section on April 8, 2005. (S.R. 443.) Dr. 

Suarez was the delivering physician. (S.R. 57–58.) He told Yarbrough that she did, in fact, 

6
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have a bicornuate uterus and an incompetent cervix. (S.R. 58.) Nurse McKelvey later visited 

Yarbrough at NMH to check on her. (S.R. 59.) 

Medicaid paid approximately $66,000 for Hayley’s neonatal care at NMH, and also 

paid for Yarbrough’s prenatal and labor and delivery care. (S.R. 62.) Erie assisted Yarbrough 

with enrolling in Medicaid. (S.R. 45.) 

V. Relationships Between NMH and Erie 

A. NMH has portrayed itself as a provider of complete obstetrical care. 

NMH represents it “provid[es] a complete range of adult inpatient and outpatient 

services.” Northwestern Memorial Hospital, Northwestern Memorial Hospital Community Health 

Needs Assessment Hospital Report, Fiscal Year 2016, at 1, available at https://tinyurl.com/jjatwgz 

(R.A. 2). It contains Illinois’s largest birthing center. Id. at 2 (R.A. 3). 

The website for NMH’s corporate parent (S.R. 126), Northwestern Memorial 

Healthcare (NMHC)—also known as Northwestern Medicine (NM)—portrays NMH as a 

core part of an integrated health care delivery system. Northwestern Medicine, 

https://www.nm.org/ (last visited May 26, 2017) (R.A. 4). (NMH does not have a 

freestanding website.) Although one of NMH’s corporate designees admitted that most 

physicians who “are on staff and work within” NMH are not employees (S.R. 162), NM 

claims “our top surgeons and physicians” number 4,000 and provide care in 40 medical 

specialties. See id. NMH and NMFF are subsidiaries of NMHC. See Andrew Wang, 

Northwestern Memorial Pay Big Bucks for Faculty Foundation Docs, Crain’s Chicago Business 

(Nov. 5, 2013), available at https://tinyurl.com/kvzpvof (R.A. 5–7). 

7
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B.	 NMH and NMHC have repeatedly and publicly characterized Erie as 
a “partner” in providing prenatal and other obstetrical care. 

The NM website highlights NMH’s relationship with Erie, on a page entitled, “Erie 

Family Health Center Partnership.” See Northwestern Medicine, Erie Family Health Center, 

https://tinyurl.com/n6kxo7v (last visited May 26, 2017) (emphasis added) (R.A. 8). There, 

NM states: 

Erie Family Health Center (Erie) was founded in 1957 as a project of volunteer 
physicians from Northwestern Memorial and Erie Neighborhood House. Erie 
provides a variety of primary care, case management and dental services to 
over 37,500 low-income, underinsured and uninsured patients per year. Erie’s 
eleven community-based health centers are portals to culturally sensitive, high 
quality healthcare—regardless of a patient’s ability to pay. 

The page contains a link to Erie’s website. Id. 

The “partnership” advertised between NMH and Erie includes OB/GYN services 

provided at Erie. According to the 2006 Community Service Report, “[o]bstetrical patients * 

* * benefit from quality prenatal care that is available in the community through a partnership 

between Northwestern Memorial and Erie Family Health Center.” (S.R. 256) (emphasis 

added). As advertised in this report, 11.2% of the women who delivered at Prentice 

Women’s Hospital (i.e., at NMH) in 2006 received prenatal care at Erie. (S.R. 256, 333.)4 All 

women who received prenatal care at Erie in 2006 delivered their babies at Northwestern 

Memorial Hospital. (Id. at 333.) 

The 2005 Community Service Report features a photograph and vignette concerning 

Dr. Reid and his work at Erie-West Town. (S.R. 253.) As discussed, Dr. Reid was an 

4 S.R. 256 is partially obscured as reproduced in the record. An unobscured version may be 
found at American Hospital Association, Community Accountability and Transparency: Helping 
Hospitals Better Serve Their Communities 137 (2007), available at 
http://www.ahacommunityconnections.org/content/07accountability.pdf (R.A. 9). 
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attending physician for Yarbrough during her labor and delivery. The vignette describes Dr. 

Reid as an OB/GYN “on the medical staff at Northwestern Memorial who leads Women’s 

Health at Erie,” and notes he is a clinical assistant professor at NM’s Feinberg School of 

Medicine. (S.R. 253.) 

Other NMH webpages describe Erie as a “partner” of NMH. (E.g., S.R. 257.) On a 

page entitled “Our Health Partners,” NMH noted its “formal and long-standing affiliations” 

with Erie and another FQHC. (Id.) “Together with our partners,” NMH “develop[s] 

programs to address the healthcare needs of the patients in medically underserved 

communities.” (Id.) Two NMH executives serve on Erie’s board. (Id.) 

NMH has provided financial support to Erie for physician and staff salaries, 

information technology (IT) assistance, and strategic support through Board membership. 

(S.R. 329.) NMH has contributed from $333,000 to $600,000 per year to Erie, which 

amounted to 21.3% to 38.4% of Erie’s net funding. (S.R. 334.) 

NMHC also advertised its partnership with Erie in its 2005 Community Service 

Report. (S.R. 252.) According to this report, “[t]hrough partnerships with community health 

centers and our medical staff,” NMHC enhances access to care. (S.R. 252.) NMHC’s 

Community Service Expansion project “funds facility improvements and contributes to the 

salaries of physicians providing community-based care” at Erie. (Id.) As NMHC indicates, 

physicians working at Erie are also affiliated with NMFF. (See id.) NMH uses such reports 

“to highlight the activities that we do in the community and to highlight some of the 

advancements that are made at Northwestern Memorial throughout the year.” (S.R. 171.) 

As also indicated in the 2005 report, NMHC advertised its “longstanding 

partnerships with neighborhood-based health centers,” which “ensure that high-quality 

primary and specialty care is available to those who live in medically underserved areas.” 

9
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(S.R. 256.) The 2006 report also publicized a community-based breast health initiative for 

patients of Erie-West Town, where Yarbrough received prenatal care. (Id.) The report 

advertised that Northwestern Memorial Foundation had given $12 million since 1994 “to 

support healthcare delivery” at Erie and another FQHC. (Id.) 

NMH maintains that its use of “partner” is not intended to have legal implications. 

(S.R. 139.) According to NMH, its use of the term “does not have the same connotation in 

marketing as it does in legal. It is not a legal partnership. It’s just a way of describing 

collaborative activities and the way we work with another organization.” (S.R. 172.) NMH 

uses that word in its advertising “[b]ecause it’s a word that most people understand.” (S.R. 

173.) The record nowhere indicates that NMH or Erie ever informed the public of NMH’s 

interpretation of “partner.” 

C.	 Erie also has publicized a “partnership” with NMH. NMH is aware of 
this and has not asked Erie to cease doing so. 

As of August 31, 2005 and December 22, 2005, Erie maintained a website entitled 

“Partners of Erie,” subtitled “Hospital Affiliations.”5 On both dates, this website stated (1) 

that Erie “has strong relationships” with NMH and four other hospitals “to ensure that Erie 

patients receive appropriate care,” and (2) that “[c]lients who need to receive services that 

are not offered at Erie are eligible to receive care at these hospitals.” Id. 

Erie continued to promote its relationship with NMH on its website. (S.R. 258.) In 

2011, one page, entitled “Our Partners,” states that Erie “partners” with NMH and other 

5 See Erie Family Health Center, Inc., Partners of Erie (archived Aug. 31, 2005), 
https://tinyurl.com/kf87h39 (R.A. 10); Erie Family Health Center, Inc., Partners of Erie 
(archived Dec. 22, 2005),  https://tinyurl.com/lv6npjz (R.A. 11). These dates are the closest 
in proximity to the dates of Yarbrough’s first visit to Erie (November 14, 2005) and her 
ultrasound at Erie (December 2, 2005) that are available at the Internet Archive, a non-profit 
Internet library that stores websites as they appeared at select times in the past. 

10 

I2F SUBMITTED - 1799924525 - PTHRONSON - 05/31/2017 10:34:30 AM  DOCUMENT ACCEPTED ON: 05/31/2017 11:13:06 AM 

https://tinyurl.com/lv6npjz
https://tinyurl.com/kf87h39


 
 

    

    

    

  

      

     
  

 
 

 
   

    

     

 

   

      

      

    

     

   

  

  

 

    

121367
 

hospitals “to increase access to specialized medical care and state-of-the-art medical 

technologies.” (Id.) The page indicates that “[p]atients who are in need of services not 

offered at Erie” are eligible to receive care at NMH. (Id.) NMH is aware that Erie discusses 

its affiliation with NMH on its website. (S.R. 171.) Erie did not secure NMH’s permission 

before doing so; however, NMH has never told Erie to stop doing so. (Id.) 

D.	 NMH and Erie’s Affiliation Agreement provided for mutual 
indemnification and joint marketing, and clarified that, contrary to 
their public representations, their relationship was one of independent 
contractors. 

In 1998, Erie and Northwestern Memorial Corporation (NMC) entered into an 

Affiliation Agreement. (S.R. 230.) (NMC is the predecessor in interest to NMHC. (S.R. 130.) 

NMHC is the corporate parent of NMH. (S.R. 126.)) According to the recitals of the 

agreement, the parties sought to “assume broad-based responsibility” for providing 

community health services. (S.R. 230.) NMH sought to “build[] on our current substantial 

commitments and partnerships” to increase access to care “by providing access to comprehensive 

health care resources.” (Id.) (emphasis added). It also sought to enhance teaching 

opportunities. (Id.) To meet these objectives, Erie agreed to “utilize [NMH] as a primary 

site” for hospital care, and NMC committed NMH to serve as a referral site. (S.R. 230.) 

Erie and NMC deemed it necessary to include a provision entitled “Independent 

Contractor” in their agreement, which reads, “The parties expressly acknowledge that 

nothing in this Affiliation Agreement is intended nor shall be construed to create an 

employee/employer, a joint venture or partnership relationship between NMC and EFHC” 

(S.R. 233), notwithstanding several references to “partner” and “partnership” in the 

agreement itself (see S.R. 230, 233). There is no indication in the record that NMH, its 

11
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parent companies, or Erie communicated the substance of this provision to the public or any 

patients. 

According to Dr. Daniel Derman, NMH’s vice president of operations (S.R. 145), 

the agreement contains the independent contractor clause “for potentially a situation like this 

[case], where one party was being sued.” (S.R. 155.) A separate indemnification clause 

obligates the parties to compensate one another for “any such damages * * * attributable to 

the negligent performance by one Party of the terms of this Affiliation Agreement.” (S.R. 

233.) Both clauses were included in the agreement because they served as a “belt and 

suspenders.” (S.R. 155.) 

The parties also agreed to joint marketing. (S.R. 232–33.) Under its “Marketing & 

Publicity” section, the “Affiliation Agreement” authorizes NMH and Erie to “jointly 

participate in collective marketing efforts as they relate to the affiliation of the Parties and as 

they promote the best interests of each Party. [Defendant] and [Erie] agree that each Party 

may publicize and refer to this Affiliation Agreement and their affiliation with each other 

with the prior consent of the other Party.” (S.R. 232–33.) Dr. Derman denied joint 

marketing efforts had taken place pursuant to the agreement, yet admitted that NMH has 

assisted Erie in “promotional activities.” (S.R. 155.) 

NMC was given a right of first refusal to “partner” in the development of three 

future Erie clinic locations (S.R. 44, 233, 254), including the West Town location where 

Yarbrough received prenatal care. (S.R. 197.) By virtue of the agreement, Erie was 

authorized to participate in NMC’s “managed care activities.” (S.R. 232.) 

The agreement also provides for Erie physicians to teach at Northwestern 

University’s Feinberg School of Medicine (NUMS) and be credentialed at NMH for a 

duration coterminous with their employment at Erie. (S.R. 231–32.) To be allowed to treat 

12
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patients at NMH, Erie physicians must obtain faculty status at NUMS. (S.R. 151.) The 

physicians then can apply for staff privileges at the hospital, where they are vetted by the 

medical staff office, credentials committee, and medical executive committee. (Id.) Erie 

providers, in turn, must educate and train NUMS residents and students. (S.R. 232.) Erie 

providers have access to continuing medical education (CME) and training opportunities at 

NMH. (Id.) 

Neither clinical care at Erie nor key aspects of its relationship with NMH are 

governed by written policies. (S.R. 135, 190.) Erie does not hold any weekly or monthly 

conferences to discuss patient care. (S.R. 190.) 

E. NMH’s marketing and public relations activities and priorities 

NMH cares about its image, and strives to promote public awareness of and 

favorable attitudes toward itself. (S.R. 164.) Holli Salls, its vice president for public relations, 

testified that her responsibilities include “advancing the brand” and “getting Northwestern 

Memorial Hospital’s name and the good work that our physicians and employees do to help save lives, 

to get it out to people who might have a need for health care.” (Id.) (emphasis added). 

NMH strives to promote “unaided awareness” of the hospital, meaning it is the first 

hospital that comes to mind, unprompted. (S.R. 160.) Between 2000 and 2011, unaided 

awareness of NMH increased 141%. (Id.) The hospital “takes great pride in having very high 

ranking[s], very good marks for its reputation.” (S.R. 173.) Its goal is to associate NMH with 

high-quality medical care and services. (S.R. 164.) 

NMH has expressed to Erie that its full range of services is available to Erie patients. 

(S.R. 152.) NMH “sometimes” provides promotional materials about its services to 

physicians outside of NMH. (S.R. 169.) It has a “sales force” that meets with different 

physicians’ groups and describes the benefits of referring patients to NMH. (S.R. 170.) 

13
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VI. Procedural History 

Plaintiffs filed their complaint on December 28, 2009. (S.R. 1.) After the parties took 

some fact discovery, NMH moved for summary judgment on all claims. (S.R. 29.) The 

Circuit Court of Cook County, Law Division (Gomolinski, J.) heard argument on the motion 

on June 17, 2013. (S.R. 537.) The court granted the motion as to actual agency claims, denied 

the motion as to apparent agency claims regarding NMFF and Dr. Grobman, and took the 

motion under advisement as it pertained to apparent agency claims regarding Erie. (S.R. 

556.) At a July 8, 2013 hearing, the court requested further briefing on hospital liability under 

apparent agency with respect to non-physician agents. (S.R. 574.) 

At the next hearing, on August 2, 2013, the court granted Plaintiffs leave to amend 

their complaint as to apparent agency claims against NMH. (S.R. 463.) Plaintiffs complied on 

August 22, 2013. (S.R. 327.) NMH then moved for partial summary judgment on Plaintiffs’ 

amended complaint. (S.R. 368.) The court denied the motion at a February 21, 2014 hearing, 

finding the issue of NMH’s liability in apparent agency for the acts of Erie, by and through 

its providers, was for the jury: 

because when we have the publications talking about this synergy, talking 
about this relationship between the parties, talking about the percentage of the 
babies delivered at [NMH], of those parties who receive prenatal care from 
this entity, this collaborative relationship to provide medical service, when they 
boast about the longstanding affiliations and they talk about they shared a 
relationship with Erie for more than 45 years, the question is is [sic] whether 
in a reasonable person’s mind it creates this issue of fact as to whether or not 
there is that relationship or there is not. And I think it does. 

(S.R. 516.) 

NMH then orally moved to certify a question under Rule 308. (S.R. 523.) The court 

asked the parties to submit certified questions as to “whether or not those employees of Erie 

are actually agents of Erie * * * and then whether or not the individual corporation is the 

14
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apparent agent of Northwestern.” (Id.) The circuit court then formulated and certified sua 

sponte the question before this Court. (S.R. 536.) NMH appealed. The Appellate Court, First 

District initially denied the appeal. This Court denied NMH’s petition for leave to appeal, 

but directed the First District to allow the appeal. Yarbrough v. Northwestern Memorial Hospital, 

25 N.E.3d 586 (Ill. 2014). 

The First District answered the certified question affirmatively. (A. 2.) It held that 

Gilbert should not be read to bar recovery in apparent authority merely because the 

negligence at issue occurred outside the hospital. (A. 9–11.) As the First District noted, 

“plaintiffs’ claim is that there were such close ties between NMH and Erie, despite being 

separate entities located in separate facilities, that material issues of fact exist regarding the 

elements of apparent authority.” (A. 10.) The key question for the court was whether 

NMH’s conduct led Yarbrough to rely upon the hospital rather than on Erie, which “is 

precisely what plaintiffs aim to show.” (Id.) NMH is not relieved from liability simply 

because Erie or its employees were not sued. (A. 11.) 

The First District then addressed NMH’s alternative argument that no genuine issue 

of material fact exists regarding its liability for the acts of Erie physicians. (A. 12–15.) As 

here, NMH portrayed Plaintiffs as advocating the imposition of apparent agency liability 

based merely on hospital privileges—which, the court observed, was a mischaracterization of 

Plaintiffs’ argument. (Id.) As the court recognized, NMH’s conduct gave rise to genuine 

issues of material fact regarding “whether NMH and/or Erie held themselves out as having 

such close ties such that a reasonable person would conclude that an agency relationship 

existed * * * * ” (A. 12.) NMH publicized its relationship with Erie to make healthcare 

available to the community. (A. 13.) And it did this, the First District concluded, “not only to 

be a good citizen of the community but also to attract patients.” (A. 14.) The above conduct 

15
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thus could satisfy the holding-out element of Gilbert. (Id.) Plaintiffs could also meet the 

second, reliance element of Gilbert, the First District concluded, because the record 

contained evidence indicating Yarbrough’s decision to obtain prenatal care at Erie was based 

on her knowledge of and desire to treat at NMH. (A. 15–16.) 

ARGUMENT 

I. Introduction 

Nearly a quarter-century ago, this Court asked: 

Can a hospital always escape liability for the rendering of negligent health care 
because the person rendering the care was an independent contractor, regardless 
of how the hospital holds itself out to the public, regardless of how the treating 
physician held himself or herself out to the public with the knowledge of the 
hospital, and regardless of the perception created in the mind of the public? 

Gilbert v. Sycamore Municipal Hospital, 156 Ill. 2d 511, 522 (1993) (emphasis added). “[A] 

hospital cannot always escape liability in such a case,” the Court concluded. Id. It reaffirmed 

this principle in two subsequent decisions. See Petrovich v. Share Health Plan of Illinois, Inc., 188 

Ill. 2d 17, 33 (1999); York v. Rush-Presbyterian-St. Luke’s Medical Center, 222 Ill. 2d 147, 183, 

192–93 (2006). 

Yet NMH and its amici seek to ensure that a hospital will always escape liability for a 

medical malpractice claim brought under apparent agency if the negligent care is provided by 

an “unrelated, independent entity”—regardless of the hospital’s affirmative representations 

in holding out the agent, or acquiescence in the agent holding itself out, as having authority 

from the principal. NMH and its amici also contend that answering the certified question in 

the affirmative is unfair and will force hospitals to cease providing charity care. 

NMH’s and amici’s position contravenes Gilbert and its progeny, common sense, and 

sound public policy. First, liability for the acts of unrelated, independent entities is inherent 

in the concept of apparent agency. Principals are liable for medical negligence committed by 

16
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unrelated, independent agents when the elements of Gilbert are satisfied. The record indicates 

NMH held itself and Erie out as “partners” providing comprehensive prenatal and other 

obstetrical care, and shows NMH authorized or acquiesced in similar representations by 

Erie. NMH’s conduct led Yarbrough reasonably to rely on NMH to provide care. 

Second, NMH construes “unrelated [and] independent” to mean, occurring at a 

facility not owned or operated by a hospital. (E.g., Appellant’s Br. 29.) This attempt to 

confine Gilbert to apparent agents working in facilities owned or operated by a hospital is not 

grounded in Illinois law, and is contrary to fundamental principles of apparent agency. 

Whether a principal controls the place where negligent care is provided does not determine 

whether the principal is liable for that care under apparent agency. See Petrovich, 188 Ill. 2d at 

25, 41. As NMH itself admits, Gilbert does not apply solely within the four walls of a 

hospital. (Appellant’s Br. 29.) 

Third, although Plaintiffs have assumed for purposes of answering the certified 

question that NMH and Erie are independent and unrelated, the record indicates otherwise. 

NMH and Erie have had a “longstanding affiliation” for 60 years. They have long held 

themselves out as “partners.” NMH credentials and provides training to Erie physicians. (See 

pp. 8–13, supra.) 

Lastly, it is highly dubious to claim that applying Gilbert to conduct off hospital 

premises will cause a health care crisis. NMH and its amici benefit in numerous ways from 

providing charity care. (See pp. 40–45, infra.) Doing so permits NMH and other Illinois 

hospitals to be exempt from federal taxation and state sales, use, and property tax. (Id.) It 

facilitates a positive public image and patient referrals. (Id.) The light burden Illinois hospitals 

must shoulder to insulate themselves from apparent agency liability—i.e., clear and accurate 

communication to the public—will not cause them to forego the benefits of their honorable 

17
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charitable efforts. Moreover, this proffered policy justification is necessarily limited, as NMH 

and its amici seek immunity from apparent agency liability for all care provided off hospital 

premises, not simply for charitable care. 

NMH’s exposure depends on its own conduct. To have avoided liability for Erie’s 

negligent care of Yarbrough, NMH need simply have refrained from holding out Erie as its 

agent; responded to any holding out by Erie by publicly clarifying (as it had done privately in 

its Affiliation Agreement with Erie) that Erie was not its agent, but rather an independent 

contractor; instructed Erie to correct any representations in which it held itself out as 

NMH’s agent; and, if necessary, sought injunctive relief. It did none of these things. 

Corporate responsibility, not judicial innovation, is the appropriate remedy here. 

II.	 Holding Hospitals Accountable for Negligent Care Rendered by Unrelated, 
Independent Providers Is Appropriate When the Elements of Gilbert Are 
Satisfied. 

There is no merit to NMH's contention that answering the certified question in the 

affirmative is unfair because, allegedly, NMH could be liable based on “basic patient 

education” or a physician’s mere mention of NMH. (Appellant’s Br. 37.) This misstates the 

applicable law and creates a straw-man argument. Liability attaches to NMH based on its 

own conduct, not merely the conduct of other independent actors. When it comes to 

vicarious liability under apparent authority, NMH is the master of its own fate. 

A.	 General principles of apparent authority 

Illinois has recognized liability under the doctrine of apparent authority (used 

synonymously with apparent agency in Illinois case law) for over 160 years. See Petrovich, 188 

Ill. 2d at 31; Doan v. Duncan, 17 Ill. 272, 274–75 (1855). Under the doctrine, “[a] principal will 

be bound by not only that authority which he actually gives to another, but also by the 

authority which he appears to give.” Gilbert, 156 Ill. 2d at 523. This principle is motivated by 

18
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equity concerns: “ ‘A principal may not choose to * * * clothe[ ] [someone] with the 

trappings of [agency] and then determine at a later time whether the consequences of their 

acts offer an advantage.’ ” Jacobs v. Yellow Cab Affiliation, Inc., 2017 IL App (1st) 151107, ¶ 32 

(quoting Restatement (Third) of Agency § 2.03 cmt c. (2006)) (alterations in original). 

Vicarious liability based on apparent authority can be established directly or 

circumstantially (“inferentially”) through the conduct of the parties. Lundberg v. Church Farm, 

151 Ill. App. 3d 452, 461 (2nd Dist. 1986); Dahan v. UHS of Bethesda, Inc., 295 Ill. App. 3d 

770, 775 (1st Dist. 1998). An independent contractor agreement not made known to a 

patient will not defeat hospital liability under apparent authority. See Petrovich, 188 Ill. 2d at 

35 (“ ‘[A]ppearances speak much louder than the words of whatever private contractual 

arrangements the physicians and the hospital may have entered into, unbeknownst to the 

public, in an attempt to insulate the hospital from liability for the negligence, if any, of the 

physicians.’ ”) (quoting Gilbert, 156 Ill. 2d at 521). 

Liability in apparent authority does not attach if the principal does not knowingly 

acquiesce in the agent’s exercise of authority and does not hold the agent out as possessing 

that authority. See Jacobs, 2017 IL App (1st) 151107, ¶ 31 (citation omitted). Principals control 

their own exposure to liability for the torts of apparent agents: “ ‘It is not the conduct or 

words of the apparent agent that create apparent agency, but rather, the words or conduct of 

the apparent principal.’ ” Id. at ¶ 32 (quoting Tierney v. Community Memorial General Hospital, 

268 Ill. App. 3d 1050, 1062 (1st Dist. 1994)). 

Manifestations that create an apparent agency relationship can be made directly to a 

third party “or may be made to the community by signs or advertising.” Jacobs, 2017 IL App 

(1st) 151107, ¶ 32 (citing Restatement (Second) of Agency § 8 cmt. b (1958)); see also Sword 

v. NKC Hosps., Inc., 714 N.E.2d 142, 148 (Ind. 1999). 

19
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Apparent agency is a fact-laden inquiry. Under Gilbert and its progeny, “[a]pparent 

agency is a question of fact,” Petrovich, 188 Ill. 2d at 34 (citing Gilbert, 156 Ill. 2d at 524), 

unless the relationship between the parties is so clear as to be indisputable. Dahan, 295 Ill. 

App. 3d at 775 (citing Letsos, 285 Ill. App. 3d at 1065). 

B.	 Apparent agency liability does not depend on whether the agent is 
independent of or unrelated to the principal. 

In Illinois, the doctrine of apparent authority may be used to impose vicarious 

liability in two settings. In one, the alleged apparent agent is related to and not independent 

of the alleged principal, but has exceeded its authority. See, e.g., Freeport Journal-Standard 

Publishing Co. v. Frederic W. Ziv Co., 345 Ill. App. 337, 349–51 (2nd Dist. 1952). In the other 

setting, which appears more frequently in the case law, the alleged apparent agent is 

independent of and unrelated to the alleged principal. See, e.g., Gilbert, 156 Ill. 2d at 515 

(characterizing alleged apparent agent physician as independent contractor); York, 222 Ill. 2d 

at 196–97 (same). This scenario also occurs when apparent agency is alleged in non-medical 

malpractice cases. See, e.g., First Chicago Insurance Co. v. Molda, 2015 IL App (1st) 140548, 

¶¶ 52–62, appeal denied, 39 N.E.3d 1001 (Ill. 2015). A person may be both an agent and an 

independent contractor for another. Sobel v. Franks, 261 Ill. App. 3d 670, 679 (1st Dist. 

1994). 

Illinois law reflects the Restatement (Third) of Agency. According to the 

Restatement, the principles of apparent agency “appl[y] to actors who appear to be agents 

but are not, as well as to agents who act beyond the scope of their actual authority.” 

Restatement (Third) of Agency § 2.03 cmt. a (2006). Liability under apparent authority 

“trumps restrictions that the principal has privately imposed on the agent,” id. at cmt. c, and 

“does not presuppose the present or prior existence of an agency relationship,” id. at cmt. a. 
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C. The Gilbert framework 

Gilbert arose from a wrongful death action against a physician, Dr. Frank, and 

Sycamore Municipal Hospital. Gilbert, 156 Ill. 2d at 517. Like NMH, Sycamore was a full-

service acute care facility. Id. at 514–15. Dr. Frank was a member of the hospital’s medical 

staff. Id. at 515. Like most physicians on staff, he practiced through a professional 

association. Id. The professional association and Sycamore had no noted relationship. The 

decedent was not informed that Dr. Frank and other physicians were independent 

contractors of the hospital. See id. at 516. 

The Gilbert Court recognized “two realities of modern hospital care.” Id. at 520. The 

first “involves the business of a modern hospital.” As the court observed, “ ‘[m]odern 

hospitals have spent billions of dollars marketing themselves, nurturing the image with the 

consuming public that they are full-care modern health facilities.’ ” Id. (quoting Kashishian v. 

Port, 481 N.W.2d 277, 282 (Wis. 1992). Since hospitals benefit from the treatment their 

independently contracted physicians provide, “ ‘anomaly would attend the hospital’s escape 

from liability’ ” for the negligence of those physicians. Id. at 520–21 (quoting Hardy v. 

Brantley, 471 So. 2d 358, 371 (Miss. 1985)). 

The second reality of modern hospital care pertains to the public’s reasonable 

expectations. Gilbert 156 Ill. 2d at 521. Most patients are not aware of the employment status 

of the people working at a hospital. Id. (citing Arthur v. St. Peters Hospital, 405 A.2d 443, 447 

(N.J. Super. 1979)). Generally, a patient seeking treatment at a hospital relies on the 

reputation of the hospital, not the reputations of the individual care providers who practice 

there. Gilbert, 156 Ill. 2d at 521. This reliance is natural and reasonable “ ‘unless the patient is 

in some manner put on notice of the independent status of the professionals with whom it 

might be expected to come into contact.’ ” Id. (quoting Arthur, 405 A.2d at 447). 
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Against this backdrop, the Court concluded that a hospital may be held vicariously 

liable for the negligence of independent contractor physicians when: 

“(1) the hospital, or its agent, acted in a manner that would lead a reasonable 
person to conclude that the individual who was alleged to be negligent was an 
employee or agent of the hospital; (2) where the acts of the agent create the 
appearance of authority, the plaintiff must also prove that the hospital had 
knowledge of and acquiesced in them; and (3) the plaintiff acted in reliance 
upon the conduct of the hospital or its agent, consistent with ordinary care and 
prudence.” 

Id. at 525. 

Gilbert adopted this test from the Wisconsin Supreme Court’s decision in Pamperin v. 

Trinity Memorial Hospital, 423 N.W.2d 848, 855–56 (Wis. 1988). The Wisconsin Supreme 

Court’s subsequent decision in Kashishian v. Port clarified that “agent” means, in the context 

of the above test, “the individual who was alleged to be negligent.” 481 N.W.2d 277, 283 

(Wis. 1992). Corporations, of course, act only through their agents, and “[a]ny act or 

omission of an officer or employee within the scope of his employment is the action or 

omission of the * * * corporation.” I.P.I. Civ. 50.11 (2017) (R.A. 12). Here, the agent is Erie, 

acting through its employees. 

The “holding out” element (prongs 1 and/or 2) is satisfied by an express 

representation that the person alleged to be negligent is the hospital’s agent, or by the 

hospital holding itself out as a provider of the type of medical care at issue and not 

informing the patient that the care is being provided by independent contractors. Gilbert, 156 

Ill. 2d at 525. The “justifiable reliance” element (prong 3) “is satisfied if the plaintiff relies 

upon the hospital to provide complete emergency room care, rather than upon a specific 

physician.” Id. Applying these principles, the Court concluded that a genuine issue of 

material fact existed regarding whether Dr. Frank was Sycamore’s apparent agent. Id. at 526. 
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The decedent was not informed that Dr. Frank was an independent contractor, and evidence 

indicated the decedent relied on Sycamore, not Dr. Frank, for his care. Id. 

Gilbert was not, as NMH contends (Appellant’s Br. 31), a “public policy exception.” 

It eliminated an exception—the immunity hospitals had enjoyed from apparent agency liability 

in medical malpractice cases. Under Gilbert and its progeny, hospitals are subject to liability in 

apparent authority for the acts of their apparent agents, like other private institutions. See, 

e.g., Petrovich, 188 Ill. 2d at 30, 33. The majority of other jurisdictions that have considered the 

issue have refused to exempt hospitals from the operation of apparent agency liability and 

have adopted a similar approach to Gilbert in medical malpractice cases. See cases collected in 

Cefaratti v. Aranow, 141 A.3d 752, 766 n.26 (Conn. 2016); see also Kashishian, 481 N.W.2d at 

283 (recognizing the “nationwide acceptance of the application of the doctrine of apparent 

authority in the hospital context”). 

This Court has codified the Gilbert test for apparent agency liability in two pattern 

jury instructions—one for when both a principal and agent are sued (I.P.I. Civ. 105.10 

(2017)) (R.A. 13–14), and one for when only the principal is sued (I.P.I. Civ. 105.11 (2017)) 

(R.A. 15). Again, the principal’s liability is predicated on its own conduct, not merely the 

conduct of the agent. See, e.g., Tierney, 268 Ill. App. 3d at 1062. 

D.	 A reasonable juror may find that Plaintiffs have satisfied the holding-
out element of Gilbert, on one or more of four independent bases. 

NMH may be held liable for the negligent care Erie provided to Yarbrough, because 

the record indicates NMH held itself out as a provider of obstetrical care, held Erie out as a 

provider of obstetrical care, authorized Erie to represent to the public that it was providing 

obstetrical care as an affiliate or “partner” of NMH, and acquiesced in Erie’s representations 

that it was an agent of NMH. These elements are addressed in inverse order below. 
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1.	 NMH knowingly acquiesced in Erie’s representations that it was an 
agent of NMH. 

NMH held Erie out as its agent by acquiescing in Erie’s representations of agency. 

To acquiesce is “[t]o accept tacitly or passively; to give implied consent to (an act).” Black's 

Law Dictionary (10th ed. 2014). A corporation that knowingly acquiesces in unauthorized 

acts by its agents risks liability under apparent agency. See, e.g., Freeport Journal-Standard 

Publishing Co., 345 Ill. App. at 350 (“ ‘[A] corporation cannot stand by, after it has learned of 

an unauthorized act or contract made or entered into by its officer or agent, and have its 

benefit if it should prove to be favorable and reject it if it should prove unfavorable.’ ”) 

(quoting 13 Am. Jur. 935 § 983). The relevant inquiry is whether a principal has acquiesced in 

an actor’s initial representation of itself as an agent of the principal—not whether the 

principal has acquiesced in specific deeds the actor later performs. See State Security Insurance 

Co. v. Burgos, 145 Ill. 2d 423, 432–33 (1991).6 

Here, NMH allowed Erie to represent itself as NMH’s “partner” in providing health 

care to the community. Erie stated in 2005, on a website entitled “Partners of Erie” (emphasis 

added), that (1) it “has strong relationships” with NMH and four other hospitals “to ensure 

that Erie patients receive appropriate care,” and (2) that “[c]lients who need to receive 

6 Plaintiffs have not located a reported Illinois medical malpractice case where a court 
examined whether a given principal could be held liable on the basis of knowing 
acquiescence in the conduct of an agent. At least one appellate court elsewhere has upheld 
the imposition of liability on that basis in a medical malpractice case. See Strach v. St. John 
Hospital Corp., 408 N.W.2d 441 (Mich. Ct. App. 1987), appeal denied (Dec. 22, 1987). In Strach, 
the Michigan Court of Appeals held a jury had sufficient evidence to conclude that a hospital 
had knowingly acquiesced to representations of agency, given that (1) the hospital allowed 
independent contractor physicians to exercise broad authority over nurses and staff at the 
hospital, and (2) the defendant physician repeatedly referred at deposition to the physicians 
who performed the operation at issue as the “St. John team”. Id. at 449–50. According to the 
court, “[b]y permitting, or perhaps even encouraging, the use of this vernacular by its staff, 
St. John Hospital encouraged patients to look to it for treatment.” Id. 

24 

I2F SUBMITTED - 1799924525 - PTHRONSON - 05/31/2017 10:34:30 AM  DOCUMENT ACCEPTED ON: 05/31/2017 11:13:06 AM 



 
 

   

  

   

   

    

    

     

 

 

    

    

  

     

   

 

   

   

  

  

 

                                                 
    

 
   

   
  

 

121367
 

services that are not offered at Erie are eligible to receive care at these hospitals.” (R.A. 10– 

11.) Erie has specifically described a “partnership” with NMH “to increase access to 

specialized medical care and state-of-the-art medical technologies.” (S.R. 258.) 

Holli Salls testified that although Erie did not get her permission to discuss its 

affiliation with NMH on its website, she was aware that Erie did so. (S.R. 171.) According to 

Ms. Salls, NMH never told Erie not to promote their affiliation. (Id.)7 

NMH has had numerous potential avenues of controlling what Erie tells the public 

regarding its affiliation with NMH. NMH screens and credentials Erie physicians for 

membership on the NMH medical staff, for a duration coterminous with their employment 

at Erie. (S.R. 232.) The physicians are also vetted for membership on the NUMS faculty. 

(S.R. 151, 231–32.) Erie physicians have access to continuing medical education (CME) and 

training opportunities at NMH to the same extent as any other member of the NMH 

medical staff. (S.R. 232.) Given the lack of clinic care policies and meetings to review patient 

care at Erie (S.R. 190), NMH may be the only entity that oversees clinical care at Erie. 

The Affiliation Agreement implies that Erie was required to obtain consent from 

NMC before publicizing and referring to the Agreement and their affiliation with one 

another. (S.R. 233.) There is no evidence in the record that NMH or its corporate parent 

enforced this obligation or did anything other than acquiesce to Erie’s conduct after learning 

Erie publicized its affiliation with NMH on its website. NMH could also have required Erie 

patients to sign a standard disclosure indicating that Erie and its physicians are not affiliated 

7 NMH's reliance on Dr. Derman’s testimony, indicating that if he learned that Erie was 
representing to patients that it was an agent of NMH, he would not permit it (Appellant’s Br. 
8; S.R. 154), is misplaced. This testimony is undermined by his admission that he does not 
know what Erie tells its patients regarding care and treatment at Northwestern, and has 
never sought to find out. (S.R. 150.) 
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with NMH—or simply indicated this information on its own website. Yet there is no 

evidence that NMH sought to use any of these avenues to clarify the nature of its 

“partnership” with Erie. 

Surely, Erie would have been receptive to a request from NMH to stop using, or 

adequately clarify, terms like “partner” or “partnership” to communicate their affiliation. 

After all, NMH provides substantial financial support to Erie, has seats on its board, and has 

a relationship with the institution going back 60 years. (S.R. 329.) Yet there is no evidence 

such a request was made, and according to Ms. Salls, NMH never told Erie not to promote 

its affiliation with NMH on its website. (S.R. 171.) Nor is there any evidence that NMH 

sought injunctive relief to require Erie to clarify its relationship with NMH. 

Imposing liability on NMH for knowing acquiescence in Erie’s conduct is hardly 

unfair. NMH acquiesced with full awareness its affiliation with Erie might expose it to 

liability: the Affiliation Agreement contains an indemnification clause. (S.R. 233.) The 

independent contractor clause was also included as “belt and suspenders” for “a situation 

like this [case] where one party was being sued.” (S.R. 155). 

2. NMH authorized Erie to represent that it was an agent of NMH. 

A second basis for concluding that NMH held Erie out as its agent for providing 

prenatal care is that NMH, by virtue of its control over Erie’s representations concerning the 

parties’ affiliation, authorized Erie to represent that Erie was its agent in providing prenatal 

and obstetrical care to patients like Yarbrough. Although control over the means and 

manner of an agent’s performance is not an element of apparent authority, control over the 

representations that create an apparent agency relationship may be relevant to establishing 

the existence of apparent agency. See, e.g., Jacobs, 2017 IL App (1st) 151107, ¶¶ 71–72, 77 

(upholding defendant affiliation company’s liability in apparent agency for accident caused 
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by cab driver employed by separate corporation, where defendant “voluntarily control[led] 

the appearance of agency” through contractual provisions dictating the appearance of the 

separate corporation’s taxicabs). 

The Affiliation Agreement envisions a collaborative effort between Erie and NMC 

(by and through its subsidiary, NMH) to increase health care services delivered to the 

community. As the recitals indicate, NMC and Erie “have missions to increase services to 

the community.” (S.R. 230.) Both entities sought “to assume broad-based responsibility for 

the provision of health care services to the community.” (Id.) Erie agreed to funnel patients 

to NMH, which served as a “referral site” and “primary site” for hospital care for those 

patients. (Id.) 

To these ends, the Agreement contains a “Marketing and Publicity” section, which 

states in full: 

NMC and EFHC will jointly participate in collective marketing efforts as they 
relate to the affiliation of the Parties and as they promote the best interests of 
each Party. 

NMC and EFHC agree that each Party may publicize and refer to this 
Affiliation Agreement and their affiliation with each other with the prior 
consent of the other Party. 

(S.R. 232–33.) The agreement does not require that consent be in writing. (See S.R. 230–36.) 

Here, the record supports the reasonable inference that NMC—directly or through 

its subsidiary, NMH—authorized Erie to make representations to patients about its 

affiliation with NMC/NMH. The Agreement expressly permits Erie to “market” its 

affiliation with NMH—i.e., promote the services of Erie and NMH. (S.R. 232.)8 Reasonably, 

8 “Marketing” primarily means “[t]he act or process of promoting and selling, leasing, or 
licensing products or services”; as distinct from “publicity,” which primarily means “public 
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such marketing efforts could include discussions with patients like Yarbrough about the 

benefits conferred by Erie’s affiliation with NMH. Yarbrough received informational 

materials at Erie regarding tours of the birthing/delivery section of NMH, having a car seat 

checked at NMH, and attending birthing classes there. (S.R. 334.) As discussed, Erie publicly 

promoted its affiliation with its “partner” NMH. NMH knows Erie has marketed and 

publicized its affiliation with NMH, but has done nothing to stop it. And NMH uses the 

same language of “partner” and “partnership” to describe its relationship with Erie. 

A reasonable juror thus may find that NMC/NMH authorized Erie to market their 

affiliation and to represent that Erie was a partner of NMH. Representations made on Erie’s 

website and made directly to patients (such as telling Yarbrough that ultrasounds and labor 

and delivery services would be provided by NMH, and providing literature about NMH 

services) may reasonably have led a patient to conclude that NMH and Erie had an agency 

relationship. 

3. NMH directly held Erie out as its agent for providing obstetrical care. 

A third basis on which to conclude that Plaintiffs can satisfy the holding-out element 

of Gilbert is that NMH directly and expressly held Erie out to the public as an agent in 

providing obstetrical care. Express representations to the public of an agency relationship 

can establish a holding out, even if the plaintiff does not see or rely on the advertisements. 

See, e.g., Hammer v. Barth, 2016 IL App (1st) 143066, ¶ 26, appeal denied, 50 N.E.3d 1139 (Ill. 

2016) (hospital website advertised its competence in over 60 fields of medicine and 

highlighted its “team of 1000+ doctors”); Spiegelman v. Victory Memorial Hospital, 392 Ill. App. 

attention; notoriety” or “[o]ne or more efforts made to get public attention.” Black’s Law 
Dictionary (10th ed. 2014). 
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3d 826, 839–42 (1st Dist. 2009) (newspaper advertisements extolled the superior quality of 

emergency room doctors). 

Here, NMH held Erie out as its agent by publicly representing (1) that prenatal care 

at Erie was provided through a partnership between Erie and NMH, and (2) that one of 

Plaintiff’s treating physicians was on staff at NMH and a key player in that partnership. In its 

2006 Community Service Report, NMC stated that “[o]bstetrical patients * * * benefit from 

quality prenatal care that is available in the community through a partnership between 

Northwestern Memorial and Erie Family Health Center.” (S.R. 256) (emphasis added). 

NMC’s 2005 Community Service Report features Dr. Reid—one of Plaintiff’s physicians 

(S.R. 198)—and his work at Erie’s West Town location (where Yarbrough received prenatal 

care). (S.R. 253.) Dr. Reid is identified in the report as “an obstetrician/gynecologist on the 

medical staff at Northwestern Memorial who leads Women’s Health at Erie.” (S.R. 253.) 

NMH's allegation that it used the word “partner” merely in the marketing sense does 

not support its contentions that it did not hold Erie out as its partner as a matter of law. 

NMH’s intent is irrelevant to establish what NMH held out to the public. The inquiry is an 

objective one: what is relevant for determining whether a “holding out” has occurred is 

whether the principal’s conduct “would lead a reasonable person to conclude” the negligent 

actor was the principal’s agent. Gilbert, 156 Ill. 2d at 525; see also Spiegelman, 392 Ill. App. 3d 

at 839. NMH chose to use the legally significant term “partner” to characterize its 

relationship with NMH. Holding oneself out as a “partner” of another, or permitting oneself 

to be held out as a partner, can be a basis of apparent agency liability. See, e.g., 805 ILCS 

206/308(a) (West 2017); 9 Branscome v. Schoneweis, 361 F.2d 717, 722 (7th Cir. 1966) (applying 

Illinois law). 

9 Plaintiffs have not alleged liability on an apparent partnership theory under this statute. 
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Betraying a concern that the word “partner” does, in fact, have legal consequences, 

NMH took pains to clarify in its Affiliation Agreement with Erie that the relationship 

between the two entities did not create a legal partnership. (S.R. 233.) The record is devoid 

of evidence that Erie or NMH alerted Yarbrough or other patients that Erie and its 

physicians were independent contractors of NMH. In fact, NMH has long represented, and 

continues to represent, that Erie is a partner and its relationship with Erie is a partnership. 

(See pp. 8–10, supra.) NMH should not benefit from discrepancies between what it and Erie 

held out regarding the nature of their relationship, and what they held in. 

4. NMH held itself out as a provider of comprehensive obstetrical care. 

Finally, a reasonable jury may also find that the holding-out element is satisfied 

because NMH held itself out as a provider of prenatal and other obstetrical care, without 

disclosing that that care was provided by independent contractors. As I.P.I. 105.11 provides, 

a principal may be deemed to satisfy the holding-out element of Gilbert when it “held * * * 

[itself] out as a provider of [type of care, e.g., complete emergency room care] * * * ” and 

neither knew nor should have known that the apparent agent was not an employee of the 

principal. (R.A. 15.) In its 2004 annual report, NMHC (NMH’s corporate parent) 

represented, “With our continued excellence and expansions in women’s health * * * 

Chicagoans should not have to leave the city for world-class care.” (S.R. 251.) As NMHC 

also represented in the report, NMH provided care to nearly 10,000 newborns that year. (Id.) 

NM represents that “our top surgeons, physicians, and care teams” provide care in over 40 

specialties. (See R.A. 4.) NMH has expressed to Erie that its full range of services is available 

to Erie patients. (S.R. 152.) There is no evidence in the record that NMH clarified to 

Plaintiff or to others that their prenatal care was being provided by independent contractors. 

NMH’s brief does not argue that Plaintiff knew or should have known that Erie and its 
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providers were independent contractors. NMH thus repeatedly held itself out to the public 

as a provider of prenatal and other obstetrical care, which satisfies the holding-out element 

of Gilbert. 

E. The facts of this case also satisfy the reliance element of Gilbert. 

The third prong of the Gilbert test for apparent authority is referred to as the reliance 

element. This element is met “if the plaintiff relies upon the hospital to provide medical care, 

rather than upon a specific physician.” York, 222 Ill. 2d at 185 (citing Gilbert, 156 Ill. 2d at 

525). In other words, “the ‘critical distinction’ is whether the plaintiff is seeking care from 

the hospital itself or whether the plaintiff is looking to the hospital merely as a place for his 

or her personal physician to provide medical care.” Id. (quoting Gilbert, 156 Ill. 2d at 525). 

A triable issue of fact as to the reliance element exists when there is evidence a 

plaintiff reasonably believed her treating providers were employees or agents of a hospital. 

Schroeder v. Northwest Community Hospital, 371 Ill. App. 3d 584, 593–94 (1st Dist. 2006). The 

Gilbert test requires only justifiable, not detrimental, reliance. York, 222 Ill. 2d at 184, 194. 

Here, Yarbrough relied on NMH for treatment, not Erie. The evidence shows that 

Yarbrough initially sought out Erie for the sole purpose of obtaining a free pregnancy test. It 

was only after Yarbrough was given unsolicited information about NMH, without knowing 

or being provided significant information about Erie, that she elected to treat with Erie. For 

example, Yarbrough was told she would have ultrasounds done at Prentice Women’s 

Hospital (which is part of NMH), and would most likely have her delivery there. (S.R. 45.) 

After being told this, it would be reasonable for Yarbrough to believe that NMH was the 

provider of the prenatal ultrasound testing she received at Erie on December 2, 2005. 

Yarbrough also received pamphlets regarding tours of the labor and delivery portion of 

NMH and birthing classes there. (S.R. 334.) Plaintiff “was under the impression [Erie] was 
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just Northwestern” (S.R. 45) and believed, correctly, that they were “working together” (S.R. 

71). She “was under the impression that [NMH was] a very good hospital, very big, very 

well-known in the city.” (Id.) 

A reasonable juror may find that Plaintiff’s reasonable belief that an agency 

relationship existed between Erie and NMH was the key factor in her decision to receive 

prenatal care at Erie. She did not decide to treat at Erie based on information about Erie’s 

own capabilities: she does not recall having information about Erie itself other than a 

pamphlet with the address and phone number of the clinic, and her knowledge from 

Internet research that Erie provided pregnancy tests to uninsured patients. (S.R 44–45.) 

Rather, she decided to treat at Erie based on what she was told concerning the prenatal care 

NMH would provide. 

Even if a juror were to conclude that Yarbrough relied to some extent on Erie to 

provide care, liability is not precluded, according to this Court’s most recent examination of 

Gilbert, in York v. Rush Presbyterian-St. Luke’s Medical Center, 222 Ill. 2d 147 (2006). Regarding 

the element of reliance, the York Court noted that “it was only after plaintiff developed an 

interest in Rush * * * that he sought out a particular orthopedic surgeon at that institution.” 

Id. at 196. The record indicated that York did not know who would serve as the attending 

anesthesiologist until the day of his surgery. Id. at 198. York also testified he assumed Rush 

would select the anesthesiologist, he believed that Rush had good physicians, and he “had 

faith in the institutions.” Id. at 198–99. These facts were deemed sufficient for the jury to 

conclude that York relied on the hospital, rather than a physician he selected, for his medical 

care. Id. at 200–01. 

Here, as in York, Yarbrough’s interest in being treated by NMH arose prior to her 

decision to receive prenatal care at the Erie Clinic’s West Town location. She agreed to treat 
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at Erie only after being told that she would have prenatal ultrasound testing at NMH and 

would deliver at NMH, and after being given literature about the birthing facilities at NMH. 

She knew that NMH was reputed to be a good hospital, and was prominent in the city. She 

knew nothing about the reputations of Erie or its physicians. Thus, there is a genuine issue 

of material fact regarding whether Yarbrough relied on NMH, rather than Erie, to provide 

appropriate prenatal care. 

III.	 If, like NMH, the Court Interprets “Independent and Unrelated” as “Not 
Owned or Operated by a Hospital,” Gilbert Still Applies, and a Jury May Still 
Find NMH Liable for Erie’s Negligence. 

There is no merit to NMH's argument that it cannot be liable for acts of medical 

professionals at “unrelated” clinics that occur on premises not owned or operated by NMH. 

(E.g., Appellant’s Br. 24.) This Court’s decision in Petrovich undermines that argument. The 

cases NMH chiefly cites in support, Malanowski v. Jabamoni, 293 Ill. App. 3d 720 (1st Dist. 

2000), and Robers v. Condell Medical Center, 344 Ill. App. 3d 1095 (1st Dist. 2003), do not 

support its suggested doctrinal innovation, which is inconsistent with the doctrine of 

apparent authority and with Gilbert and its progeny. 

A.	 NMH’s attempt to abolish hospitals’ apparent agency liability for care 
occurring outside hospital facilities is contrary to Petrovich and invites 
doctrinal confusion. 

NMH construes “unrelated, independent” in the certified question to mean “not 

owned and operated by the hospital.” (E.g., Appellant’s Br. 29.) NMH repeats 9 times the 

claim that treatment must be rendered at a hospital for its agents to be liable in apparent 

agency. (Appellant’s Br. 23, 24, 29, 32, 33, 34, 36, 38, 41.) Of course, “[a]n error does not 

become truth by reason of multiplied propagation * * * * ” Mahatma Gandhi, Young India 

1924-1926, at 1285 (1927). This Court’s decision in Petrovich v. Share Health Plan of Illinois, 188 
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Ill. 2d 17 (1999), which NMH cites (Appellant’s Br. 20), and the principle that control over 

an agent is not an element of apparent authority, refute NMH’s position. 

In Petrovich, this Court held that an HMO may be liable for the negligence of a 

physician if the elements of Gilbert are satisfied—even though the HMO did not employ any 

of the negligent providers or own or operate any of the relevant health care facilities. 

Petrovich, 188 Ill. 2d at 29–42. Plaintiff Inga Petrovich and her husband sued her primary care 

physician for failing to timely diagnose oral cancer. Id. at 25. They also sued Share Health 

Plan under theories of apparent and implied agency. Id. at 22. Share had no ownership or 

management responsibilities for the facilities where Petrovich’s physician provided care, and 

did not employ any physicians. Id. at 25. Instead, Share merely contracted with “independent 

medical groups and physicians.” Id. 

The Petrovich Court rejected Share’s argument that HMOs should be immune from 

the application of Gilbert. Id. at 29–30 (emphasis added). Courts “should not be hesitant to 

apply well-settled legal theories of liability to HMOs where the facts so warrant and where 

justice so requires,” it held. Id. at 30 (emphasis added). It reaffirmed Gilbert, holding that 

“Gilbert fairly imposes vicarious liability upon hospitals under the same doctrine of apparent 

authority that applies to other principals.” Id. at 33 (emphasis added). 

The Court held that Petrovich satisfied the “holding out” prong of Gilbert for 

purposes of summary judgment because “the record contains evidence that Share held itself 

out as the provider of health care without informing plaintiff that the care was given by 

independent contractors.” Id. at 36–37. This evidence included plaintiff’s belief that her 

treating physicians were Share employees, representations in the member handbook that the 

physicians were “Share physicians,” and the fact that Share did not notify plaintiff that its 

member physicians were independent contractors. Id. The Petrovich Court also held a 
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reasonable juror could find that Petrovich satisfied the reliance element of Gilbert, in that she 

sought care from Share. Id. at 38–42. 

Here, similar facts confront the Court. NMH did not own or operate Erie, or employ 

the Erie providers whose alleged negligence is at issue. NMH refers to its contracted 

physicians as “our physicians.” (E.g., S.R. 164.) Neither NMH nor Erie informed Plaintiff of 

the existence of their independent contractor agreement, or that her care would be provided 

by independent contractors. (S.R. 45–46.) As discussed, Yarbrough also sought care from 

NMH (S.R. 43–46), as Petrovich did from Share. The Petrovich Court applied Gilbert to Share. 

This Court should likewise apply Gilbert to NMH. 

Defendant’s insistence that the relevant conduct must occur on premises controlled 

by a health care entity, for apparent agency liability to attach to that entity, also invites 

doctrinal confusion. Whether a principal retains the right to control the matter of 

performance of the work in question is a key element of proof of actual or implied agency. 

Petrovich, 188 Ill. 2d at 42. But this right to control the means or manner of performance is 

not an element of apparent authority. Id. at 31, 35, 42. As the First District stated in 

affirming a trial court’s exclusion of city code and an affiliation agreement from evidence— 

in a personal injury lawsuit brought under apparent authority against Yellow Cab Affiliation, 

Inc.—“[t]he Code and the principles of actual agency are red herrings that were introduced in 

these proceedings by the defendants.” Jacobs, 2017 Il App (1st) 151107, ¶ 64 (emphasis 

added). Actual agency is “an entirely different legal premise” from apparent authority. Id. 

B. Defendants do not successfully distinguish Malanowski from this case. 

NMH seeks to graft onto Gilbert a requirement that the conduct at issue must occur 

at a hospital or a hospital-owned facility. This approach lacks merit. Malanowski indicates that 

this proposed requirement is untenable. 
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Although Loyola owned the outpatient center in Malanowski, it did not manage or 

oversee the care given there. Malanowski, 293 Ill. App. 3d at 725, 730. Physicians practicing at 

the center were “independent contractors who use the medical office space for their private 

practices.” Id. at 725. Loyola had “nothing to say about how the individual physicians 

practice or how their decisions are made,” and claimed no right to manage their care. Id. 

Loyola’s lack of control over the care rendered at the facility led the appellate court 

to hold that the Malanowskis failed to satisfy the element of control necessary to establish an 

actual agency claim against Loyola. Id. Likewise, the court held that the hospital had no duty 

to supervise the physicians treating Ms. Malanowski, because it did not provide any clinical 

management at the outpatient facility. Id. at 728–30. 

Despite ruling in favor of the defendants on the issue of actual agency, the appellate 

court ruled in favor of the plaintiffs on the issue of apparent agency. Id. at 727. The court 

disagreed with Loyola’s claim that Gilbert was limited to negligent treatment in a hospital 

emergency room, stating, “[W]e discern nothing in the Gilbert opinion which would bar a 

plaintiff, who could otherwise satisfy the elements for * * * apparent agency, from 

recovering against a hospital merely because the negligent conduct of the physician did not 

occur * * * within the four walls of the hospital.” Id. 

This result undermines NMH’s claim that owning and operating the situs of 

negligent conduct is an essential element of apparent agency in medical malpractice cases. 

Nothing in Malanowski—or any other case—states or implies that apparent authority liability 

under Gilbert is restricted to care rendered at hospital-owned or -operated facilities. Although 

the situs of care may be relevant, NMH cites no authority indicating that a hospital may 

escape apparent agency liability altogether merely because the negligent care occurred on 

property it does not own or control. 
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Moreover, this case contains persuasive facts not evident in Malanowski. The 

Malanowski opinion does not reference any direct representations that were made to the 

plaintiff or decedent regarding the agency relationship between the outpatient clinic and 

Loyola University. By contrast, as discussed above, Erie staff directly communicated facts 

about Erie and NMH that led Yarbrough to reasonably conclude that an agency relationship 

existed between the two, and that she would be receiving ultrasounds and other prenatal care 

from NMH. Although the record here does not indicate any signs or branding material that 

signified a relationship between the two entities, there is evidence of numerous public 

representations in which NMH and Erie indicated they were partners in providing prenatal 

and other obstetrical care to the community where Yarbrough lived. 

C.	 Robers is distinguishable from this case. In Robers, a theory of liability 
based on knowing acquiescence was not addressed, and there was no 
holding out by the hospital. 

Defendant’s argument rests in great part on analogizing this case to Robers v. Condell 

Medical Center, 344 Ill. App. 3d 1095 (2003). (Appellant’s Br. 27–29.) This analogy is 

unavailing. Robers did not concern an apparent agency claim based on knowing acquiescence 

of a principal in holding-out conduct by an agent—a major path to apparent agency liability 

that the evidence here supports. Robers is also distinguishable in numerous other respects. 

Robers arose from a medical malpractice claim brought by Thomas Robers against 

podiatrist Donald Burdick, M.D. and Condell Medical Center (Condell). Id. at 1096. Robers 

alleged that Condell was liable on a theory of apparent authority, because he allegedly chose 

Dr. Burdick based on (1) a phone book listing for Dr. Burdick that stated that his office was 

in the Condell Medical Building, (2) a flyer advertising four locations of Condell acute care 

centers and Condell Hospital (which did not mention Dr. Burdick or the Condell Medical 

Building), and (3) because Dr. Burdick’s office was close to his chiropractor. Id. 
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Dr. Burdick sublet office space in the Condell Medical Building from a physician on 

staff at Condell. Id. The Condell Medical Building was owned and managed by a fellow 

subsidiary of Condell’s parent corporation, not by Condell. Id. Yet Dr. Burdick was not 

employed by or on staff at Condell, and the treatment at issue was provided at the Condell 

Medical Building, not inside the hospital. Id. at 1097. The Medical Building had two 

entrances: one for an acute care center mentioned in the advertisement, and one (used by 

Robers) for a separate building housing the professional offices, including the Medical 

Building, which was not mentioned in the advertisement. Id. at 1097. Condell Medical Center 

was located “miles away” from the Medical Building. Id. 

The court concluded no reasonable juror could find that Condell had held out Dr. 

Burdick as its agent. Id. at 1098. A reasonable person would not assume that Dr. Burdick was 

an employee or agent of Condell on the mere basis that the building bore the name 

“Condell.” Having so held, the court did not address the reliance or acquiescence elements 

of the Gilbert test. 

Here, by contrast, the record evidences knowing acquiescence by NMH in Erie’s 

holding-out conduct. As discussed, although Yarbrough did not receive prenatal care at 

NMH until her third ultrasound in February 2006, she reasonably believed she was being 

cared for by NMH at Erie. She was told she would receive prenatal ultrasounds at NMH and 

deliver at NMH, and she received literature about tours and instruction available at NMH. 

Since she was told prenatal ultrasounds would be provided by NMH, it would have been 

reasonable for her to conclude that her first prenatal ultrasound she received at Erie, on 

December 5, 2005, was being provided by NMH. Also unlike Robers, Drs. Reid and Suarez 

were on staff at the hospital, were involved in Yarbrough’s prenatal care, and delivered 

Hayley Goodpaster at NMH. 
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In Robers, Condell did not directly or indirectly advertise its affiliation with Dr. 

Burdick or the Condell Medical Building, which was held out as a separate entity from the 

Acute Care Center (because each had a separate entrance). Robers, 344 Ill. App. 3d at 1098. 

Here, as discussed, NMH acted independently to promote its affiliation with Erie. NMH 

also acted through Erie in promoting the parties’ affiliation: the Affiliation Agreement 

empowered Erie to engage in joint marketing efforts with NMH; and permitted the parties 

to publicize their affiliation with prior consent. NMH knew that Erie referred to its 

affiliation with NMH on its website, and Erie and NMH used the same language in referring 

to one another: “partner.” These facts support the inference that NMH authorized Erie to 

hold itself out as NMH’s agent, or acquiesced in Erie’s holding-out conduct. 

Moreover, Robers does not contain the limiting principle that NMH seeks. The Robers 

court’s analysis did not concern the corporate ownership of the property where Robers 

received treatment. Rather, the defendants prevailed not because of a territorial limitation on 

the hospital’s liability, but because the plaintiff did not satisfy the Gilbert test. Gilbert and its 

progeny, not the doctrinal innovation urged by NMH, should control here. 

IV.	 The Question of Whether NMH and Erie are Independent and Unrelated 
Is an Issue of Fact to Be Resolved by a Jury. 

For purposes of arguing for an affirmative answer to the certified question, Plaintiffs 

have assumed that NMH and Erie were independent and unrelated at the time this cause of 

action accrued. Yet the record gives ample reason to conclude this was (and is) not the case. 

Merriam-Webster primarily defines “related” as “connected by reason of an 

established or discoverable relation,”10 with “relation” meaning, in pertinent part, “an aspect 

10 Merriam-Webster, https://www.merriam-webster.com/dictionary/related (last visited May 1, 
2017). 

39 

I2F SUBMITTED - 1799924525 - PTHRONSON - 05/31/2017 10:34:30 AM  DOCUMENT ACCEPTED ON: 05/31/2017 11:13:06 AM 

https://www.merriam-webster.com/dictionary/related


 
 

  

   

  

 

    

  

 

    

 

     

  

 

  

    

    
  

   
 

    
 

 
  

   

                                                 
   

 

121367
 

or quality (such as resemblance) that connects two or more things or parts as being or 

belonging or working together or as being of the same kind”.11 Black’s Law Dictionary defines 

“related” even more broadly, as “[c]onnected in some way; having relationship to or with 

something else.” Black's Law Dictionary (10th ed. 2014) (emphasis added). 

Here, Erie and NMH have long held each other out as partners in providing prenatal 

and other types of health care to the community. They have a detailed Affiliation Agreement 

with one another that indicates, among other things, a mutual intent “to assume broad-based 

responsibility for the provision of health care services to the community” (S.R. 230) and an 

intent on the part of NMH to “increase our services to the community, building on our 

substantial commitments and partnerships” (id.) The Affiliation Agreement provides for a 

right of first refusal to “partner” in the development of Erie’s West Town location, where 

Yarbrough was treated. (S.R. 233.) Erie trains NMH residents (S.R. 232), and NMH extends 

medical staff membership to all qualified Erie providers. (S.R. 231–32.) Erie’s conduct led 

Yarbrough to believe that the two were “working together.” (S.R. 71.) The record thus 

provides a reasonable basis to conclude that Erie and NMH were related and not 

independent, as they were certainly “connected in some way” and “working together.” 

V.	 Granting Hospitals Immunity from Liability in Apparent Agency for All 
Negligent Care Provided by a Putatively Unrelated, Independent Entity Is 
Unnecessary and Contravenes Sound Public Policy. 

A.	 NMH and its amici benefit substantially from affiliating with charity 
clinics like Erie. 

Plaintiffs do not doubt that NMH and its amici (University of Chicago Medical 

Center, Rush University Medical Center, Advocate Health Care, Northshore University 

11 Merriam-Webster, https://www.merriam-webster.com/dictionary/relation (last visited May 
1, 2017) (emphasis added). 
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Health System, Presence Health, and Trinity Health (collectively, “Hospital Amici”)) wish to 

provide charity care to the community for its own sake. (Hospital Amici Br. 7.) Yet it is 

misleading to argue that hospitals are motivated to partner with and support FQHCs solely 

by the desire to be “just good community members” (S.R. 153), given the substantial 

benefits they gain from such relationships. 

According to an article Hospital Amici cite (Hospital Amici Br. 6), the benefits from 

affiliating with charity care providers include complying with IRS requirements for 

maintaining tax exempt status, “[a]lleviat[ing] pressure on emergency departments,” reducing 

the number of uninsured patients, providing the medical staff with “an important 

professional accomplishment,” and “[e]stablish[ing] community support and involvement.” 

(See Hospital Amici Br. 6 (citing Lindsey Dunn, Caring for the Uninsured: How Free Clinics, 

Hospitals Can Partner to Treat a Community’s Most Vulnerable, Becker’s Hospital Review 

(June 11, 2013), available at https://tinyurl.com/hfjs7z7)) (R.A. 17). 

An organization that is organized and operated exclusively for charitable purposes 

qualifies as a tax-exempt organization under federal law. See 26 U.S.C. § 501(c)(3). The 

meaning of “charitable” includes “[r]elief of the poor and distressed or of the 

underprivileged * * * lessening the burdens of Government * * * and promotion of social 

welfare.” 26 C.F.R. § 1.501(c)(3)-1 (2017). In short, NMH’s commitment to provide services 

without charge to Erie patients is commendable—and also fulfills a requirement for federal 

tax-exempt status. 

NMH avoids paying substantial state and local taxes, in part, by supporting clinics 

like Erie and offering free or discounted care to Erie patients. Tangible personal property 

sold to or used by an Illinois hospital is exempt from state use tax (35 ILCS 105/3), service 

use tax (35 ILCS 100/3-8), service occupation tax (35 ILCS 115/3-8) and retailers 
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occupation tax (35 ILCS 120/2-9) if the hospital engages in one or more qualifying
 

charitable activities of a value at least equal to the tax that would otherwise be collected. 


Eligible activities include free or discounted health care services, financial or in-kind 


contributions to community clinics, “prenatal or childbirth outreach to low-income or
 

underserved persons,” and expenditures related to relieving the government of the burden of
 

providing health care to low-income individuals. See, e.g., 35 ILCS 105/3-8(c) (West 2017). 


Similar criteria allow exemption from local property taxes. 35 ILCS 200/15-86 (West 2017); 


see also Ill. Const. art. IX, § 6. 


These tax benefits are valuable. A 2009 study estimated the value of state and federal 

tax exemptions received by 27 non-profit Chicago-area hospitals as $489.5 million annually, 

while the cost of the charity care provided by those hospitals was $175.7 million annually. 

Center for Tax and Budget Accountability, An Update: An Analysis of the Tax Exemptions 

Granted to Non-Profit Hospitals in Chicago and the Metro Area and the Charity Care Provided in Return 

3 (2009), available at https://tinyurl.com/y99ngh5g. (R.A. 21.) The study included 

comparisons of estimated tax benefits to value of charity care provided for Appellant NMH 

($48.1 million in tax benefits vs. $20.8 million in charity care) and amici (or their affiliates) 

Advocate Health Care Network ($99.6 million vs. $29.1 million), University of Chicago 

Hospitals ($58.6 million vs. $10 million), and Rush University Medical Center/Rush-Oak 

Park ($37.7 million vs. $5.2 million). Id. at 6. (R.A. 24.)12 Classification as a tax-exempt entity 

also qualifies NMH and amici to receive tax-deductible charitable contributions and tax-

exempt bond financing. See generally Internal Revenue Service, Publication 4077: Tax-Exempt 

12 A statutory enactment that took effect in 2012 required hospitals to provide charitable 
contributions or services in an amount equivalent to their estimated state property tax 
liability. See 735 ILCS 200/15-86 (2017). The constitutionality of this statute is currently the 
subject of litigation. See Carle Foundation v. Cunningham Township, 2017 IL 120427. 
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Bonds for Charitable Organizations (Jan. 2016); Internal Revenue Service, Publication 1771: 

Charitable Contributions: Substantiation and Disclosure Requirements (March 2016). 

NMH’s argument that it “does not benefit from the patients it attracts” through 

support of Erie and does not charge Erie patients (Appellant’s Br. 35) is disingenuous, 

because third-party payers reimburse NMH for care given to Erie patients (S.R. 399). As 

Yarbrough testified, Medicaid paid for her labor and delivery care, and for the care of her 

infant daughter, at NMH. (Id.) Her testimony reflects the hospital charged $66,000 for 

Hayley’s care. (Id.) This figure may be higher than average because of Hayley’s critical 

condition at birth. Yet even when deliveries are uncomplicated and result in less 

reimbursement, parents may go on to seek additional care from the hospital for themselves 

or their children based on their experience of the care provided during delivery, resulting in 

additional revenue. Such care also results in additional publicity, recognition, goodwill, and 

brand advancement for NMH, which it has recognized as important objectives. (See p. 13, 

supra.) 

Moreover, in 2006, Erie patients accounted for 11.2% (1,111) of births at NMH.13 

100% of patients who sought prenatal care at Erie that year delivered at NMH. (S.R. 333.) 

And in the fiscal year ending August 2016, Medicaid payments constituted 9% of NMHC’s 

13 See S.R. 256, 333; R.A. 9. The figure of 1,111 deliveries is arrived at by multiplying the 
number of deliveries in fiscal year 2006 (9,924) by 0.112, the percentage given of NMH 
patients who delivered at NMH and received prenatal care at Erie. 
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patient accounts receivable.14 By one measure, NMHC realized net income from Medicaid 

patients of $24,724,000.15 Clearly, NMH is compensated for care given to Erie patients. 

For similar reasons, the argument advanced by amicus Illinois Association of Defense 

Trial Counsel (IADTC)—that liability under Gilbert should not attach where a hospital 

“helps a non-profit clinic and its patients, without any retained profit motive” (IADTC Br. 

5)—rings false. It cannot properly be said that “NMH does not profit from Erie’s patients * 

* * * ” (Id. at 6.) A principal’s tort liability in apparent agency “does not depend on whether 

the principal benefits from the agent’s tortious conduct.” Restatement (Third) of Agency 

§ 7.08 cmt. b (2006). IADTC fails to mention the aforementioned tax benefits, significant 

third-party reimbursement, and valuable publicity NMH and other hospitals gain from 

supporting clinics like Erie. IADTC’s analogy to the Good Samaritan Act, 745 ILCS 49/25, 

which explicitly requires that care be rendered without charge for its protections to attach, is 

inapposite, yet reflects Appellant’s and amici’s underlying goal: to create immunity from 

apparent agency claims. No Illinois court has limited Gilbert to circumstances under which a 

heath care entity retains a profit motive. 

IADTC's naked assertion that “a lack of professional guidance and control is 

inherent in any circumstance where two parties have not entered into a profit-driven 

contract” (IADTC Br. 5), is belied by the myriad mechanisms of control that the Affiliation 

Agreement establishes, including board service by NMH executives on the Erie board of 

14 See Ernst & Young LLP, Consolidated Financial Statements, Northwestern Memorial HealthCare 
and Subsidiaries, https://tinyurl.com/korykf4, at 54 (last visited May 26, 2017) (R.A. 28). This 
percentage is calculated with reference to patient accounts receivable before deducting 
estimated uncollectibles. Id. 
15 See id. at 55 (R.A. 29). The figure of $24.7 million is derived by subtracting $84,484,000 of 
assessment expense for the Illinois Hospital Assessment Program from $109,208,000 of net 
patient service revenue for Medicaid patients. 
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directors, Erie staff training by NMH, and NMH vetting of Erie physicians applying for 

NMH medical staff membership. (S.R. 231–32.) 

IADTC also errs in arguing that “there is no indication that Erie is an NMH facility” 

and that “the physician who allegedly provided negligent treatment was not even an 

independent contractor of NMH.” (IADTC Br. 6.) As discussed, NMH and Erie publicized 

their partnership on a variety of health ventures, including prenatal care at Erie, without 

clarifying their relationship publicly. Personnel at Erie led Yarbrough to reasonably believe 

she would be treating at NMH, and Dr. Suarez and Dr. Reid were on staff at NMH. 

Of course, for-profit entities working together to provide patients with care can also 

be “independent” and “unrelated.” NMH and its amici provide no policy justification for 

limiting the liability of a hospital defendant that is not a charity care provider. 

B.	 Indiana’s experience with imposing apparent agency liability on a 
hospital for the negligence of an independent clinic further discredits 
NMH’s quest for immunity. 

NMH and Hospital Amici imply that a decision in favor of Plaintiffs will cause 

hospitals to stop providing and supporting charity care, and, in effect, make the Court 

complicit in the death of poor, ill patients. “It is no exaggeration to say that the Amici’s 

interest in this case . . . can be fairly and accurately described as one of life and death,” these 

amici contend. (Hospital Amici Br. 2.) NMH lodges a similar allegation. (Appellant’s Br. 34– 

35.) 

This claim is unsubstantiated and lacks merit. No such effects resulted from a recent 

decision of the Indiana Court of Appeals, which held that a hospital may be liable in 

apparent agency for negligent prenatal care provided at a separate FQHC by the FQHC’s 

employees. Helms v. Rudicel, 986 N.E.2d 302 (Ind. Ct. App. 2013). Danielle Helms sued Ball 

Memorial Hospital (BMH) and several of its independent contractor providers for negligent 
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prenatal care the providers rendered at Open Door Clinic, an FQHC, and at BMH itself, 

which led to her child’s death. Helms, 986 N.E.2d at 305–06. The trial court held that BMH 

could not be liable for any act of the independent contractor providers at the clinic, since 

“ ‘[the clinic] and [BMH] are separate entities.’ ” Id. at 307 (alteration in original). But BMH 

could be held liable for negligent conduct of those providers that took place at BMH itself, 

the trial court held. Id. 

BMH argued on appeal that it could not be liable in apparent agency as a matter of 

law for acts occurring outside of the hospital; that manifestations of a purported agent could 

not establish an agency relationship; and that holding hospitals liable for the acts of 

independent contractors was “unfair” and a “harsh burden” under the circumstances. 

Appellee’s-Cross-Appellant’s Brief, Helms v. Rudicel, No. 18-A-04-1202-CT-00070, 2012 WL 

5374072, at *30–35, 39 (Ind. Ct. App. Sept. 25, 2012). 

BMH’s arguments failed to persuade the Indiana Court of Appeals. It held that there 

was a genuine issue of material fact as to whether BMH could be liable in apparent agency 

for prenatal care provided to Helms at the clinic, and for care provided at the hospital itself. 

(Indiana’s test for apparent agency liability in the medical malpractice context is highly 

similar to the Gilbert framework. See Helms, 986 N.E.2d at 309–11.) The Indiana Supreme 

Court denied review with all justices concurring. Helms v. Rudicel, 993 N.E.2d 1149 (Ind. 

2013). 

Helms was announced in 2013. In 2012, Indiana FQHCs served 285,940 people. See 

Indiana Primary Health Care Association, Facts and Figures, http://www.indianapca.org/? 

page=19 (last visited May 26, 2017). (R.A. 30.) In 2016, they served 473,222, an increase of 

over 65%. Id. In fact, the number of patients served increased every year from 2012–2016. 

Id. 

46
 

I2F SUBMITTED - 1799924525 - PTHRONSON - 05/31/2017 10:34:30 AM  DOCUMENT ACCEPTED ON: 05/31/2017 11:13:06 AM 

http:http://www.indianapca.org


 
 

   

   

    

   

       

    

    

  

 
 

     

       

       

  

    

 

    

    

 

       
     
          

  
  

                                                 
  

 

121367
 

Helms also did not impact Indiana FQHCs’ private funding or total revenue. In 2010, 

Indiana had 19 FQHCs, which reported $6,911,631 in “donations/other” and $4,778,464 in 

private foundation donations, out of total funding of $185,601,457. See Indiana Primary 

Health Care Association, Facts and Figures, https://tinyurl.com/mkema6h (archived Nov. 9, 

2014) (R.A. 34). In 2016, 25 FQHCs responded to the same state survey, reporting 

$9,315,893 in “foundation/private grants and contracts,” $28,146,004 in “other revenue,” 

and total funding of $505,576,714. (R.A. 30–31.)16 If the Court declines to invent the 

immunity NMH and Hospital Amici seek, there is no reason to believe Illinois will 

experience negative impacts that Indiana has not. 

CONCLUSION 

Departing from the principles this Court articulated in Gilbert and reaffirmed in 

Petrovich and York would be unwise legally and as a matter of public policy. The Court should 

neither credit NMH’s and its amici’s scare tactics, nor permit them to foster the impression 

that they are closely linked with clinics like Erie without assuming the legal burdens of this 

association. All NMH and its amici must do to avoid liability under Gilbert is to communicate 

accurately with their patients and the public about their relationships with Erie and other 

putatively independent, unrelated clinics. Plaintiffs respectfully request that the Court affirm 

the judgment of the Appellate Court, First District and answer the certified question in the 

affirmative. 

Respectfully submitted, 

/s/ Patrick A. Thronson
 
Howard A. Janet (ARDC No. 6325491)
 
Giles H. Manley (ARDC No. 6325492)
 

16 The figure of $505,576,714 is obtained by adding the reported values for total patient 
revenue and total grant funds. 
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(410) 653-3200 (telephone) 
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CERTIFICATE OF COMPLIANCE WITH RULE 341 

I, Patrick A. Thronson, certify that this Response Brief conforms to the 

requirements of Illinois Supreme Court Rule 341(a) and (b). The length of this Response 

Brief is 47 pages. 

Dated: May 31, 2017	 /s/ Patrick A. Thronson 
Howard A. Janet (ARDC No. 6325491) 
Giles H. Manley (ARDC No. 6325492) 
Patrick A. Thronson (Bar No. 59731, ARDC 
No. 6319701) 
JANET, JENNER & SUGGS, LLC 
Commerce Centre East 
1777 Reisterstown Road, Suite 165 
Baltimore, Maryland 21208 
(410) 653-3200 (telephone) 
(410) 653-9030 (fax) 
hjanet@jjsjustice.com 
gmanley@jjsjustice.com 
pthronson@jjsjustice.com 

Attorneys for Plaintiffs-Appellees Christina 
Yarbrough and David Goodpaster 
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STATE OF MARYLAND ) 
)  SS. 

COUNTY OF BALTIMORE ) 
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