125091

No. 125091

IN THE
SUPREME COURT OF ILLINOIS

PEOPLE OF THE STATE OF
ILLINOIS,

) Appeal from the Appellate Court of

) Illinois, Third District,

) No. 3-15-0556.

Plaintiff-Appellant, )

) There on Appeal from the Circuit
) Court of the Twenty-first Judicial
) Circuit, Kankakee County, Illinois,
) No. 09 CF 630
)

JOSEPH A. HOLLAHAN, ) The Honorable

) Susan S. Tungate,

)

Defendant-Appellee. Judge Presiding.

BRIEF AND APPENDIX OF PLAINTIFF-APPELLANT
PEOPLE OF THE STATE OF ILLINOIS

KWAME RAOUL
Attorney General of Illinois

JANE ELINOR NOTZ
Solicitor General

MICHAEL M. GLICK
Criminal Appeals Division Chief

NICHOLAS MOELLER
E-FILED Assistant Attorney General
2/11/2020 11:27 AM 100 West Randolph Street, 12th Floor
Carolyn Taft Grosboll Chicago, Illinois 60601-3218
SUPREME COURT CLERK (312) 814-5643

eserve.criminalappeals@atg.state.il.us
Counsel for Plaintiff-Appellant
People of the State of Illinois

ORAL ARGUMENT REQUESTED

SUBMITTED - 8433055 - Criminal Appeals, OAG - 2/11/2020 11:27 AM



125091

POINTS AND AUTHORITIES

I. Defendant Forfeited His Claim............cccococooiiiiiiiiie 4
People v. Enoch, 122 T11. 2d 176 (1988) .....uuueiiiiieeieeeeee e 5
People v. Allen, 222 T11. 2d 340 (2006) ......uoeeereiiieeeeeiiiieeeeeeeee e e e e eaaaans 5
People v. Johnson, 238 I11. 2d 478 (2010) ...ueeieiiriieeiiiiiieeeeeeiee e 5
People v. Givens, 237 I11. 2d 311 (2010) ...uuieeeiiiiiiiiiiiiceee e 5
People v. Herron, 215 I11. 2d 167 (20006) .....ueiiieeeeeeiiieeeeeeeee e 5

II1. Defendant Cannot Excuse His Forfeiture Because He Cannot
Establish that the Presence of Non-jurors While the Jury
Reviewed the Video Was Clear or Obvious Error .........c...cc.......... 6

A. The trial court appropriately exercised its discretion
to suspend deliberations to allow the jury to review

the video evidence...............cccooiiiiiiiiiiiiee e, 6
People v. Thompson, 238 T11. 2d 598 (2010) .....cuuueeiiiiiiieeeieiieeeeeee e, 6
J.S.A. v. MLH., 224 T11. 2d 182 (2007) ..eeeiiiiiiiieeiiiiiieee et 6
People v. Kimble, 2019 IL 1228830......ccccevuuieeieiiiieee e eeeviee e eeaaans 6
I S. Ct. R. 436 (eff. July 1, 1997) ..eoiiiiiiiieeeee et 6
III. R. Evid. 611 (eff. Jan. 1, 2011) ...ccciiriiiiiiiiieeeeiiieeeeeiieee et 6
People v. Cloutier, 178 T11. 2d 141 (1997) ..uceeeeiiieieeiiieeee e 6
Peach v. McGovern, 2019 TL 12315 ... 7
People v. Lewis, 2019 IL App (4th) 150637-B ......oovvviiieeiiiiiiicieee e, 8

B. The presence of non-jurors did not improperly

influence the Jury .........ccccooeeiiiiiiiiiiiiiieee e, 9
People v. Williams, 97 I11. 2d 252 (1983) ...uuiieieiieeeeeiieee e 9
People v. Johnson, 2015 IL App (3d) 130610 ..c.uueeeriiiieeeiiiiieeeeeeiiiee e, 10

il

SUBMITTED - 8433055 - Criminal Appeals, OAG - 2/11/2020 11:27 AM



125091

United States v. Olano, 507 U.S. 725 (1993) ...ueeeeeieiiiiiiiiiieeeeeeeeeeeeeeeee e 9
People v. McLaurin, 235 I11. 2d 478 (2009)......ccuueeieiiiiieeeieiieeeeeeee e 9,13
People v. Mitchell, 152 T11. 2d 274 (1992) ..uuuiiiieieeeiieee e 9
People v. Rouse, 2014 IL App (1st) 121462 .....ccovvvvvvriiieeeeeeeeeeeiiiiiceeeeeeeeeeeeens 9-10
People v. Lewis, 2019 IL App (4th) 150637-B ....ooivivieeiiiiiieeeeeieeeeeeee e 10
People v. Jones, 2019 IL App (3d) 160268.........oovvveeeeeeeiiiiiiiiiiiiieeee e 10
People v. Pacheco, 2019 IL App (3d) 150880 ......eeevieeeniieiiiieeeeeeiieeeeeeieee e 10
People v. Matthews, 2017 IL App (4th) 150911 ....cuvieeeiiiiiiiiiiiiiieeeeeeeeeeeviinn, 10
People v. McKinley, 2017 IL App (3d) 140752.....ccovvvieeeeiiiieeeeeeiiieee e 11
State v. Davidson, 509 S.W.3d 156 (Tenn. 2016)............ccceeeeeeeeiiiriiiiiiiiiennnnn. 11
State v. Hughes, 691 S.E.2d 813 (W. Va. 2010) ....ccceeevrrerriiiieeeeeeeeeeeeiiieeennne. 11
State v. Anderson, 717 N.W.2d 74 (Wis. 2006) ....ccceeeevrrveiriiriiieeeeeeeeeeeiiiiiieeennnn. 12
State v. Jones, 102 A.3d 694 (Conn. 2014) .......ceeeeeeeiiiiiiiiiiiiieeeeeeeeeeeeieeee e 12
People v. Cloutier, 178 T11. 2d 141 (1997) ..uciiiiiieiieeeee e 13
People v. Hillier, 237 T11. 2d 539 (2010) ...uuuiiiiiiieeeeeieeee e 13
III. Even If Clear or Obvious Error Occurred, It Did Not Rise to the

Level of Second Prong Plain Exrror.....................oviiiiieeennnn, 14
People v. Allen, 222 111. 2d 340 (2006) .....uoeeeeirieeeeeeiiieeeeeeceee e 14, 16
People v. Thompson, 238 I11. 2d 598 (2010) ......ueeeirrrrieeeiiiiiieeeeeeiieeeeeveiennen. 14-15
People v. Herron, 215 I11. 2d 167 (2006) .....cooevvuueeeiiiiiieee e 14
United States v. Olano, 507 U.S. 725 (1993) ...cceivuuieeiiiiieeeeeiieeeeeeeeeees 14-15
People v. McLaurin, 235 I11. 2d 478 (2009).......coeeiiiiiiieeeeiiieeeeeeeeeeeeeee e, 15

i1

SUBMITTED - 8433055 - Criminal Appeals, OAG - 2/11/2020 11:27 AM



125091

NATURE OF THE CASE

A jury found defendant guilty of aggravated driving under the
influence of alcohol, CL2 at 78; RP4 at 93,! and the Circuit Court of
Kankakee County sentenced him to one year in prison, CL2 at 61; RP4 at
272. On appeal, defendant argued that the trial court erred, following a
request from the deliberating jury to review a video that had been admitted
into evidence, by permitting the jury to view the video in the courtroom and
in the presence of the judge, the parties and their counsel, and the alternate
jurors. A6. The Illinois Appellate Court, Third District, reversed the trial
court’s judgment and remanded for a new trial, holding that the presence of
non-jurors during the video replay amounted to second prong plain error.
A16-18. The People appeal that judgment. No question is raised on the
pleadings.

ISSUE PRESENTED

Whether replaying a video for the deliberating jury in the courtroom

and in the presence of non-jurors amounted to second prong plain error.
JURISDICTION

Jurisdiction lies under Supreme Court Rules 315 and 612(b)(2). On

September 25, 2019, this Court granted the People’s petition for leave to

appeal. People v. Hollahan, No. 125091 (Sept. 25, 2019).

1 Citations to the common law record, report of proceedings, and this brief’s
appendix appear as “CL1 at__,” “RP1 at __,” and “A__,” respectively.
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STATEMENT OF FACTS

In 2009, defendant was charged with aggravated driving under the
influence of alcohol. CL1 at 3.
Trial Proceedings

At defendant’s trial,2 the People presented the testimony of Illinois
State Police officer Timothy Davis. RP4 at 124. Davis stopped defendant’s
car in August 2009 after he observed defendant “jerk[]” from a left-turn lane
into the center lane, drive onto a double yellow line, straddle a lane divider
line, and fail to yield to an oncoming firetruck. RP4 at 125-27. During the
stop, Davis noted that defendant had “glassy, bloodshot eyes,” slurred speech,
and “a strong odor of alcoholic beverage” on his breath.” RP4 at 129.
Defendant admitted to Davis that he had drunk four beers. RP4 at 130.
Davis had defendant perform three field sobriety tests, and a twelve-minute
video recording of the traffic stop — including the sobriety tests — was
admitted into evidence. RP4 at 130-31, 141; see also People’s DVD Exh. 1.3
Defendant failed each of the field sobriety tests. RP4 at 135-40. Davis

arrested defendant and transported him to the Kankakee jail, where

2 Defendant’s initial trial ended in a mistrial after the jury inadvertently
viewed inadmissible portions of a video of defendant’s traffic stop during
deliberations. RP3 at 323.

3 The record also contains a VHS tape labelled “People’s Exhibit 1,” which
was the video of the traffic stop played at defendant’s initial trial, resulting in
a mistrial, but was not admitted into evidence at defendant’s second trial.

2
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defendant became “belligerent” and refused to take a breathalyzer test. RP4
at 143-45.

Defendant testified that he had been at a bar for two to three hours on
the night of his arrest. RP4 at 170. While driving a fellow bar patron home,
defendant quickly moved out of a left-turn lane due to confusing directions
from his passenger. RP4 at 172. Soon after, a firetruck turned onto the
street and passed defendant before he had time to react. Id.

Shortly after the jury began deliberations, jurors asked to review the
video of the traffic stop. RP4 at 211. Because the jury room was not
equipped to play the video, the trial court had the jury return to the
courtroom to watch the recording in the presence of the parties, the court,
and the alternate jurors. RP4 at 211-12. Before the jury entered, the court
admonished the parties and alternate jurors that “[n]Jo one will have any
conversation.” RP4 at 211. Defendant did not object. After the jury entered
the courtroom, the court instructed the jurors:

[W]e will not be talking to you other than to get the video, period. . . .

The jury has requested to see the video again. We do not have an

arrangement to show it to you in your deliberation room. I have

instructed everyone not to say a word and we will play the video for you.

If you need to have the sound adjusted or anything that we can do, all

right?

RP4 at 212. The video was played once, and the jury returned to the jury

room. RP4 at 212-13. The jury subsequently found defendant guilty. RP4 at

214.
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Direct Appeal

On appeal, defendant argued that the trial court committed reversible
error by having the jury review the video in the presence of the judge, the
parties, and the alternate jurors. People v. Hollahan, 2019 IL App (3d)
150556, 9 16; see also A4. The appellate court majority held that the trial
court had improperly intruded upon the jury’s deliberations by allowing non-
jurors to be present while the video was replayed. A5. The majority
reasoned that the non-jurors’ presence inhibited the jury’s ability to discuss
the video during the replay. A5. The majority also determined that the trial
court had improperly restricted the jury from reviewing the video more than
once and from pausing and reviewing the tape. A5-6. It concluded that the
error was a structural error that required reversal of defendant’s conviction
under the second prong of the plain error doctrine because the non-jurors’
presence was “inherently intimidating and necessarily impeded or inhibited
the jurors’ free discussion and deliberation as the video was being shown to
them.” A9. Accordingly, the majority reversed and remanded for a new trial.
A10.

ARGUMENT

I. Defendant Forfeited His Claim.

As defendant conceded below, he forfeited his claim that the presence
of non-jurors during the jury’s review of the video intruded upon

deliberations. Defendant raised no contemporaneous objection, RP4 at 211,
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and he omitted the issue from his post-trial motion, CL2 at 59. Therefore,
defendant failed to preserve this claim for review. See People v. Enoch, 122
I11. 2d 176, 186-87 (1988).

The appellate majority excused defendant’s forfeiture as second prong
plain error. A9. But plain error is not a general saving clause meant to
preserve for review all errors affecting substantial rights despite a
defendant’s failure to raise a claim at the proper time. People v. Allen, 222
I1l. 2d 340, 353 (2006). Instead, it is “a narrow and limited exception to the
typical forfeiture rule applicable to unpreserved claims.” People v. Johnson,
238 I11. 2d 478, 484 (2010).

A defendant seeking to establish second prong plain error has the
burden of proving a “clear or obvious” error, People v. Givens, 237 111. 2d 311,
329 (2010), and “that the error was so serious that it affected the fairness of
[his] trial and challenged the integrity of the judicial process,” Allen, 222 Il1.
2d at 352 (quoting People v. Herron, 215 I1l. 2d 167, 187 (2006)). Where a
defendant fails to establish that a clear or obvious error was “of such a
magnitude that it deprive[d] [him] of a fair trial,” his forfeiture will be
enforced. Id. at 352-54. This Court should enforce defendant’s forfeiture
because he has not established that a clear or obvious error occurred, let

alone an error so grave that it deprived him of a fair trial.
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II. Defendant Cannot Excuse His Forfeiture Because He Cannot
Establish that the Presence of Non-jurors While the Jury
Reviewed the Video Was Clear or Obvious Error.

A. The trial court appropriately used its discretion to
suspend deliberations to allow the jury to review
the video evidence.

The first step of plain error analysis is to determine whether any error
occurred. People v. Thompson, 238 Ill. 2d 598, 613 (2010). The trial court’s
decision to replay the video in the courtroom in the presence of non-jurors
was a reasonable exercise of the court’s authority to manage the proceedings
before it and, therefore, was not clear or obvious error.

A trial court has the inherent authority to manage its courtroom and
the proceedings before it. See J.S.A. v. M.H., 224 111. 2d 182, 196 (2007).
That authority extends to jury deliberations. The court has discretion to
suspend deliberations, including to provide supplemental instructions, see,
e.g., People v. Kimble, 2019 1L 122830, 49 45-46, or to send the jury home for
the night, see Ill. S. Ct. R. 436 (eff. July 1, 1997). The court also has
discretion to order the jury to continue deliberating in spite of a deadlock or
to terminate deliberations and declare a mistrial. Kimble, 2019 IL 122830,
99 36 & 44.

The court’s authority also includes control over the manner and timing
of the presentation of evidence. See Ill. R. Evid. 611 (eff. Jan. 1, 2011). And
the decision of whether to send exhibits to the deliberating jury falls squarely
within the trial court’s discretion. People v. Cloutier, 178 111. 2d 141, 173

(1997). A reviewing court will not find an abuse of discretion unless “no

6
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reasonable person would take the position adopted by the circuit court.”
Peach v. McGovern, 2019 1L 123156, g 25.

Here, the trial court appropriately exercised its discretion when
replaying the video for the jury. The trial court faced a dilemma. The jury
asked to review the video, but the jury room was not equipped to play it. RP4
at 211-12. And defendant’s first trial had resulted in a mistrial because the
deliberating jury had reviewed inadmissible portions of the video evidence.
RP3 at 323. Given these circumstances, the trial judge exercised discretion to
craft a solution that balanced the jury’s desire to review the video along with
the technical limitations of the jury room. She briefly suspended
deliberations to bring the jury back into the courtroom where the video could
be replayed. She made sure that both parties were present and aware of the
procedure, and instructed them to remain silent so as not to influence the
jury. RP4 at 211-12. Once the jury was present, the court informed the
jurors that the video would be played and no one would speak to them. RP4
at 212. The jurors watched the video, made no request to replay or adjust it,
and then returned to the jury room to resume their deliberations. RP4 at
212-13. Viewed in context, the court’s actions were not an intrusion on jury
deliberations, but rather a carefully tailored solution — combining the court’s
authority to suspend deliberations and to control the presentation of evidence

— to the problem presented by the jury’s request to review the video.
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The trial court’s reasonable approach to replaying the video for the
jurors avoided possible “problems with equipment and the skills necessary to
operate the equipment” and prevented potentially inexperienced jurors from
inadvertently destroying or compromising the evidence. People v. Lewis,
2019 IL App (4th) 150637-B, 9 97 (finding no error where trial court replayed
an audio recording for the deliberating jury in the presence of parties).
Moreover, by playing the evidence in the courtroom and in the presence of the
parties, a court ensures that the jury reviewed only properly admitted
evidence. Had inadmissible evidence been mistakenly played, as happened in
defendant’s initial trial, the court or the parties could promptly take the
proper steps to rectify it.

Nevertheless, the appellate majority wrongly believed that the jury
should have been left alone to view the evidence in the jury room. Left alone
with a recording or, as the appellate majority suggested, with a laptop, A8, a
jury might be exposed to and consider either unadmitted evidence, (i.e.,
portions of the recording not admitted into evidence), or inadmissible
evidence, (1.e., information from outside sources on the internet). And
because the viewing would take place outside the presence of the court and
parties, they might never be aware of the breach. Given the technical
limitations of the courtroom and the risks of unfettered jury access to a

recording, the trial court reasonably exercised discretion to permit the jury to
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review the video recording in the courtroom in the (silent) presence of the
parties.

B. The presence of non-jurors did not improperly influence
the jury.

Even if the court lacked discretion to suspend deliberations and replay
the video in the courtroom, the presence of non-jurors during the video replay
was not error, much less clear or obvious error, because their presence did not
improperly influence the jury. It is well settled that the jury’s deliberations
should remain private and secret. See, e.g., People v. Williams, 97 111. 2d 252,
307 (1983). Yet the secrecy requirement is not a right unto itself. Rather,
the “primary, if not exclusive purpose” of this rule is to protect the jurors
from improper influence. United States v. Olano, 507 U.S. 725, 737-738
(1993). Thus, this Court has recognized that “the key question in
determining whether an ‘intrusion’ into the jury room constitutes error is
whether the defendant was prejudiced by the intrusion.” People v. McLaurin,
235 I1l. 2d 478, 497 (2009) (bailiff’s communication with jury not error absent
prejudice); see also People v. Mitchell, 152 I11. 2d 274, 341 (1992) (potential
contact between defendant’s mother and juror not error absent prejudice).

The appellate court districts have split on the propriety of replaying
recordings for the jury in the presence of the parties and the court. In People
v. Rouse, 2014 IL App (1st) 121462, the First District confronted a situation
substantially similar to this case: the deliberating jury asked to review

surveillance footage that had been admitted into evidence, but was unable to
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do so in the jury room. Id. § 69. The trial court allowed the jury to watch the
video in the courtroom in the presence of the parties and the court. Id. 9§ 71.
The First District held this procedure fell within the trial court’s discretion.
Id. 9 78. Noting that no one had communicated with the jurors during the
viewing, the appellate court found that there was no prejudice to the
defendant, and concluded that no error had occurred. Id. 9 79-84. The
Fourth District similarly found no error where a trial court replayed a 911
recording for the deliberating jury in the presence of parties.* Lewis, 2019 IL
App (4th) 150637-B, q 87.

In four cases that are factually indistinguishable from this one, panels
of the Third District have split on whether error occurs when the parties and
the court are merely present while the deliberating jury reviews recordings in
evidence. Two Third District panels held that replaying a recording in the
presence of the parties and the court is not plain error where the record
reflects no prejudicial influence by a non-juror on the jury.5 People v.
Johnson, 2015 IL App (3d) 130610, 9 19-20; People v. Jones, 2019 1L App
(3d) 160268, 9 27. In People v. Pacheco, 2019 IL App (3d) 150880, Justice

McDade wrote a lead opinion holding that prejudice should be presumed

4 In an earlier case with similar facts, the Fourth District held that the
playing of a video for the jury in the presence of the parties was not
structural error, declining to resolve whether it was clear or obvious error.
See People v. Matthews, 2017 IL App (4th) 150911, 9 44.

5 Both opinions were authored by Justice Lytton and joined by Justice
Wright. Justice McDade dissented in Johnson, and Justice Holdridge
dissented in Jones.

10
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when a deliberating jury reviews recordings in the presence of the parties
and the court, reasoning that non-jurors have a chilling effect on
deliberations. Id. § 42. Justice Wright concurred on two other issues that
mandated retrial, but did not join Justice McDade’s opinion on the jury
deliberation issue. Id. 49 82-84 (Wright, J., specially concurring). Presiding
Justice Schmidt dissented. Id. § 85. Finally, in People v. McKinley, Justice
Carter wrote a lead opinion reasoning that the trial court did not err in
allowing the jury to review a video in the presence of the parties and the
court where the record reflected no prejudice. 2017 IL App (3d) 140752, § 23.
Justice O’Brien specially concurred, reasoning that although the viewing had
been error, it did not rise to the level of plain error. Id. § 36 (O’Brien, J.,
specially concurring). Presiding Justice Holdridge dissented. Id. ¥ 37.
Unlike the appellate court in the decision below, courts in other States
have declined to presume prejudice when a deliberating jury is shown a
recording in the presence of the court and the parties; these courts have
found that without a showing of prejudice, no reversible error occurred. See
State v. Davidson, 509 S.W.3d 156, 203 (Tenn. 2016) (surveying cases from
other jurisdictions, all of which “found no abuse of discretion by the trial
court in allowing the jury to review or rehear recorded evidence in open
court”); State v. Hughes, 691 S.E.2d 813, 826-27 (W. Va. 2010) (it is
“universally accepted” that a trial court may allow the jury, during

deliberations, to return to open court to review a tape recording admitted in

11
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evidence); State v. Anderson, 717 N.W.2d 74, 84 (Wis. 2006), overruled on
other grounds by State v. Alexander, 2013 WI 70, 9 30 (“The [deliberating]
jury should return to the courtroom and the recording should be played for
the jury in open court.”); see also State v. Jones, 102 A.3d 694, 702 (Conn.
2014) (although it is “preferred” that the jury review evidence in the jury
room, circumstances sometimes require other procedures).

Here, the appellate majority presumed prejudice, finding that the
“chilling presence” of the court and the parties may have prevented the jury
from making comments during the replay of the video. A5. Yet, the majority
does not explain how the jury’s alleged inability to discuss the video during
its playback resulted in prejudice to defendant. The jury was not instructed
that it could not speak during the video playback. And even if the jury was
reluctant to discuss the video in the presence of the non-jurors, there is no
indication that the jury felt constrained from discussing the video upon
returning to the jury room, or that the twelve-minute pause in deliberations
while the video was replayed would make the jury more likely to convict
defendant. Indeed, because both parties were present, no basis exists to
believe that jurors felt pressured to rule for or against either party.

The appellate majority also wrongly reasoned that defendant was
prejudiced because “[t]he court did not give the jurors the opportunity to
pause the video or replay any parts,” A6, for this finding is belied by the

record. The trial court told the jury, “If you need to have the sound adjusted

12
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or anything that we can do, all right?” RP4 at 212. A reasonable juror would

[13

understand the court’s “anything that we can do” statement to mean that the
jury was free to make additional requests, including that the video be paused
or replayed. At the very least, the court’s statement did not discourage such
requests, and the record reveals no indication that any juror wished to replay
or pause the recording.

Not only was there no basis to find that the jury was prohibited, or
even discouraged, from pausing or replaying the video, there is also no
indication that repeated viewings of the video would have been beneficial to
defendant because the tape corroborated Officer Davis’s testimony that
defendant had failed the field sobriety tests. See, e.g., People’s DVD Exh. 1 at
23:57:10-23:57:39 (showing defendant stumble during testing). Regardless,
as discussed above, the trial court had discretion to deny the jury’s request to
review the video altogether. See Cloutier, 178 111. 2d at 17. Given the court’s
discretion to deny the jury any opportunity to review the video, logically it
also had discretion to limit the jury’s review to a single playing.

In short, there is no reason to believe that the jury was prejudiced by
replaying the video in the courtroom in the presence of the court and the
parties; therefore the alleged intrusion into deliberations was not error. See

McLaurin, 235 I11. 2d at 497. Accordingly, there was no plain error. People v.

Hillier, 237 111. 2d 539, 549 (2010).

13
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III. Even If Clear or Obvious Error Occurred, It Did Not Rise to the
Level of Second Prong Plain Error.

Even if clear or obvious error occurred, defendant fails to satisfy his
burden of showing that the error was second prong plain error.® A defendant
seeking to establish second prong plain error has the burden of proving that a
clear or obvious error “was so serious that it affected the fairness of [his] trial
and challenged the integrity of the judicial process.” Allen, 222 Ill. 2d at 352
(quoting Herron, 215 I1l. 2d at 187). Second prong plain error presumes
prejudice to the defendant based on the seriousness of the error. Thompson,
238 I1l. 2d at 613-14. Where a defendant fails to establish that a clear or
obvious error was “of such a magnitude that it deprive[d] [him] of a fair trial,”
his forfeiture will be enforced. Allen, 222 I1l. 2d at 352-54.

In Olano, the United States Supreme Court considered the presence of
non-jurors in the jury room during deliberations under the nearly identical
federal plain error rule. 507 U.S. at 737. The Supreme Court noted that the
presence of two alternate jurors during deliberations violated a federal
procedural rule, but acknowledged that generally “outside intrusions upon
the jury” are analyzed for “prejudicial impact.” Id. The Court ultimately
concluded that no reversible error occurred because the defendants could not
show that the non-jurors had participated in the deliberations or had any

chilling effect upon the jury. Id. at 739-41. The Court reasoned that because

6 Below, defendant raised no first prong plain error argument; thus, he has
forfeited any such argument on appeal. Hillier, 237 Ill. 2d at 545.

14
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it had not presumed prejudice in cases in which a bailiff had made egregious
comments to a juror or even in cases in which a juror had been bribed, it
would not presume prejudice from “the mere presence” of non-jurors. Id. at
739. Accordingly, the Court concluded that the non-jurors’ presence was not
plain error. Id. at 741.

Similarly, under Illinois law, the mere presence of non-jurors during
deliberations cannot be second prong plain error, for this Court has held that
an intrusion upon the jury constitutes error only if the defendant establishes
prejudice. McLaurin, 235 I11. 2d at 497. It follows, then, that an intrusion
upon the jury cannot be second prong plain error. See Thompson, 238 Ill. 2d
at 613 (under second prong plain error prejudice is presumed). Indeed, were
the rule otherwise, it would be easier to prevail on such a claim under plain
error review than it would be if defendant had properly preserved the claim
by timely objecting. This absurd result would create a perverse incentive for
defendants to stand idly by at trial and purposefully forfeit their claims to
take advantage of the presumption of prejudice on appeal.

Logical inconsistencies aside, defendant cannot demonstrate second
prong plain error because the silent presence of the parties and the judge did
not affect the fairness of his trial or challenge the integrity of the judicial
process. The jury retired to deliberate in private. After the jury asked to
review the video, the jurors were ushered into the courtroom, where they

watched the twelve-minute video. They then returned to the jury room,

15
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where they were able to freely and privately deliberate until they reached a
verdict. During the jurors’ brief presence in the courtroom, neither the
parties nor the alternate jurors had any interaction with them. In short, the
record contains no hint that anything influenced the jury’s verdict or
compromised its impartiality. Thus, any error here was not so serious that it
affected the fairness of defendant’s trial or challenged the integrity of the
judicial process. Allen, 222 I11. 2d at 352.

CONCLUSION

This Court should reverse the appellate court’s judgment.
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