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INTRODUCTION

The amicus Internet Retailers, identified below, respectfully urge this Court to
reverse the Appellate Court judgment below.

In their Motion for Leave to File a Fourth Amended Complaint (“Leave Motion”),
Plaintiffs sought to join as additional defendants Dell Marketing L.P. (“Dell”), Cabela’s
Catalog, Inc., Cabelas.com, Inc., Cabela’s Marketing and Brand Management, Inc.
(collectively, “Cabela’s™), NCR Corporation (“NCR”), Williams-Sonoma, Inc., Williams-
Sonoma Stores, Inc. (collectively, “Williams-Sonoma™), and HSN, Inc. (“HSN”)
(collectively, “Internet Retailers™). In its order denying leave, the trial court correctly held
that the Plaintiffs could not state any claims against the Internet Retailers.! The Appellate
Court found otherwise, reversed the trial court, and held that Plaintiffs should be granted
leave to move forward with their claims against the Internet Retailer;.

As explained herein, the Appellate Court’s decision should be reversed. It is
undisputed that the Internet Retailers paid the appropriate amount of state tax, and Plaintiffs
do not allege that the Internet Retailers owe more tax then they paid. Instead, the Plaintiffs’
proposed claims allege that the Internet Retailers misclassified what types of taxes they
were paying, resulting in the Plaintiffs receiving less money from the Illinois Department

of Revenue (“IDOR”). These allegations do not support a claim against the Internet

! The Internet Retailers already were before the Circuit Court as respondents in discovery
pursuant to 735 ILCS 5/2-402. The issue before the Circuit Court, therefore, was
whether to allow Plaintiffs leave to join certain of the respondents in discovery (i.e., the
Internet Retailers) as defendants in a proposed Fourth Amended Complaint. Given their
prior involvement in the case and that their interests were at issue, the Circuit Court
allowed the proposed Defendant Internet Retailers to file a memorandum opposing
Plaintiffs’ Leave Motion (Ex. 1) and to argue their position during the hearing on that
motion. On October 8, 2015, the Circuit Court denied Plaintiffs’ Leave Motion and,
later, denied their Motion for Reconsideration.
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Retailers, and the Appellate Court was incorrect in finding otherwise. First, the Appellate
Court incorrectly held that the Plaintiffs alleged wrongful conduct sufficient to maintain
an unjust enrichment claim against the Internet Retailers. Second, the Appellate Court
failed to address the lack of a direct connection, or, for that matter, any connection, between
the Plaintiffs and the Internet Retailers as required to sustain Plaintiffs’ unjust enrichment
claims. Finally, the Appellate Court incorrectly allowed claims for constructive trust and
restitution to go forward against the Internet Retailers.

The Appellate Court’s failure to address issues unique to the Internet Retailers
highlights the importance of an amicus brief specifically tailored to the concerns of the
Internet Retailers and the taxpayers of Illinois. Thus, the Internet Retailers have sought
leave, through their concurrently filed Motion, to submit this amicus brief addressing the
Appellate Court’s decision as it relates to the Internet Retailers and the similarly situated
taxpayers of Illinois. Accordingly, the Internet Retailers should not be joined as defendants
and the decision of the Appellate Court should be reversed.?

FACTS PERTINENT TO THE INTERNET RETAILERS

The Internet Retailers are domiciled outside the State of Illinois but either they or
their affiliates sell products to customers in the State of Illinois via the internet. The IDOR

promulgated a regulation published at Title 86, Part 130, section 130.610 (“Sales of

Property Originating in Other States™) (as amended and effective August 2, 1971), that

treated sales to Illinois consumers as subject to Illinois Retailers’ Occupation Tax (“ROT™)
when the retailer accepted the purchase order in Illinois, stating in pertinent part:

3) If the following situations where the sale is made by
or through an out-of-State place of business of the

2 The Internet Retailers also join and support the Defendants’ argument that IDOR has
exclusive jurisdiction over this case.

H Ihall ]
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seller, Retailers’ Occupation Tax liability will,
nevertheless, be incurred:

A) Where the seller or his authorized
representative accepts an order in Illinois so
as to create a contract, or

B) where the order is received in Illinois on
behalf of the seller and someone in Illinois
has authority to accept such order so as to
create a contract (whether such authority is
exercised in the particular case or not).

T11. Admin. Code tit. 86, § 130.610.

Pursuant to this regulation, the Internet Retailers or their affiliates contracted with
procurement compames to perform sales-acceptance activities on their behalf in the City
of Kankakee (“Kankakee™) and the Vlllage of Channahon (“Channahon”) The Internet
Retailers or their affiliates paid ROT on all sales orders accepted in these municipalities,
in accordance with the regulation, until 2014. Kankakee and Channahon offered economic
incentives to retailers—via brokers—as an inducement to encourage them to set up
operations in their jurisdictions. As authorized by 65 ILCS 5/8-11-20, Kankakee and
Channahon remitted to each Internet Retailer, through its procurement companies, a
portion of that Internet Retailer’s share of the ROT distributed to the municipality by the
State in respect to that Internet Retailer’s sales within the municipality.

In 2014, following the Illinois Supreme Court decision in Hartney Fuel Oil Co. v.
Hamer, 2013 IL 115130, the IDOR repealed Ill. Admin. Code Title 86, Part 130, section
130.610 and submitted new regulations whereby the location of purchase order acceptance
was no longer the sine qua non in determining how sales were sourced for purposes of

paying Illinois sales and use taxes. Consistent with these new regulations, the Internet

Retailers or their affiliates began sourcing sales outside of Illinois, thereby rendering such
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sales subject to the Illinois Use Tax. The Illinois Use Tax rate of 6.25% is the same as the
State ROT of 6.25%. Accordingly, the Internet Retailers paid the same percentages of
taxes relating to sales to Illinois consumers after repeal of IIl. Admin. Code Title 86, Part
130, Section 130.610(d). As explained below, however, the only difference created by
paying use tax as opposed to ROT is the distribution scheme used by the IDOR to distribute
Use Tax Revenues among various municipalities is different from that used to distribute
the ROT collected by IDOR.

Plaintiffs initially sued Kankakee, Channahon, and several brokers that accepted
orders in Kankakee and Channahon on behalf of the Internet Retailers. Several years later,
Plaintiffs attempted to join the Internet Retailers via a Fourth Amended Complaint, alleging
that, prior to the enactment of the new regulations by IDOR, the Internet Retailers should
have been paying use tax rather than ROT. Plaintiffs do not allege that the Internet
Retailers either underpaid their taxes or failed to pay the correct amount of tax owed.
Instead, Plaintiffs’ theory is that the Internet Retailers engaged in what they called a “sales
tax-use tax swap.” Plaintiffs contend that the Internet Retailers improperly reported that
their sales occurred in Kankakee or Channahon and were thus subject to ROT pursuant to
Ill. Admin. Code tit. 86, section 130.610. According to Plaintiffs, the Internet Retailers
should have reported their sales as subject to the Illinois Use Tax instead. Had they
reported their sales as subject to the Illinois Use Tax, the Internet Retailers would have
paid the same amount of state tax, but IDOR would have distributed the taxes to the various
Illinois municipalities pursuant to a different statutory scheme (involving application of a
complex algorithm whereby approximately 20% is allocated to Chicago, 10% is allocated

to the Regional Transportation Authority (“RTA”), and the remaining portion is allocated
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to more than 200 other state, local, and governmental authorities). See 30 ILCS 105/62-
18; 30 IL»CS 105/62-20; 35 ILCS 120/3.

The Circuit Court held that, even if it had jurisdiction, the Plaintiffs’ proposed
Fourth Amended Complaint failed to state claims against the Internet Retailers for unjust
enrichment, constructive trust, and restitution.?” As the Circuit Court held, these so-called
“claims” are, in fact, remedies and not freestanding causes of action, and even if Plaintiffs
could state a claim for unjust enrichment, they could not do so against the Internet Retailers
because “there is no connection, let alone a direct one, between the Chicago Plaintiffs and
the rebates.” (Order at 11) (emphasis in original). On September 29, 2017, the Illinois
Appellate Court, First Division reversed and remanded the decision of the Circuit Court,
finding in part that Plaintiffs’ proposed Fourth Amended Complaint stated claims of unjust
enrichment against the Internet Retailers. City of Chicago v. City of Kankakee, 2017 IL
App (Ist) 153531, 9 44-45.

As discussed below, the Appellate Court incorrectly found that Plaintiffs’ proposed
Fourth Amended Complaint alleged facts that, if proven at trial, would entitle Plaintiffs to
relief on any cause of action against the Internet Retailers. Further, the Appellate Court’s
decision undermines the statutory authority bestowed upon the IDOR by giving Illinois
municipalities the unfettered power to use the judiciary to audit Illinois taxpayers that the
municipalities believe have mis-classified their taxes.

ARGUMENT

3 The Circuit Court also held that Plaintiffs’ claim for declaratory relief failed because the
accused conduct had ceased. Plaintiffs did not appeal this holding.
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I.  Plaintiffs fail to allege any facts specific to any of the Internet Retailers
necessary to sustain a cause of action.

Illinois appellate courts apply an abuse of discretion standard when reviewing an
order denying a motion seeking leave to amend a complaint. Kay v. Prolix Packaging,
Inc., 2013 IL App (1st) 112455 § 41 (citing Mandel v. Hernandez, 404 1ll. App. 3d 701,
707-08 (2010)). ;‘[B]efore a trial court can.be found to have abused its discretion in
denying leave to amend, it must be clear from the record that reasons of fact were
presented to the court as a basis for requesting leave to amend.” Hayes Mech., Inc. v.
First Indus., L.P., 351 Ill. App. 3d 1, 13 (2004). “Illinois is a fact pleading jurisdiction,

and plaintiffs cannot rely on mere conclusions of law or fact unsupported by specific

factual allegations but must allege facts sufficient to bring their claims within the scope

of the cause of action asserted.” Id. at 7. (citing Hirsch v. Feuer, 299 Ill. App. 3d 1076,
1081, 234 111. Dec. 99, 702 N.E.2d 265, 269 (1998)). Illinois requires that complaints set
forth facts that, if accepted as true, would be sufficient to support liability as to each of
plaintiff’s causes of action. See 735 ILCS 5/2-601; 735 ILCS 5/2-603. “Where it is
apparent even after amendment that no cause of action can be stated, leave to amend
should be denied.” Hayes Mech., 351 1ll. App. 3d at 7.

Here, Plaintiffs’ proposed claims against the Internet Retailers fall far shoft of
Illinois’ fact-pleading requirement. Plaintiffs’ proposed Fourth Amended Complaint
lumps together entities the Plaintiffs propose adding as Internet Retailer defendants and
makes only general allegations against them, with no allegation specifically directed at any
particular entity. As the Circuit Court noted, the Fourth Amended Complaint “is far too
general and conclusory in its factual allegations, and fails to plead factually adequate

causes of action against [Internet Retailer] defendants.” (Order at 7.) Plaintiffs followed

u
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the same course in their appellate briefing, concluding only that the Internet Retailers are
somehow guilty of wrongdoing or of misrepresentation without alleging any specific facts
that, if proven at trial, would support those claims. The Appellate Court’s holding that
these chclusory claims state a cognizable cause of action gives Plaintiffs authority not
only to add the Internet Retailers currently named in their Fourth Amended Complaint, but
to continue adding any entities that meet Plaintiffs’ general allegatiéns of “wrongdoing.”
Not only would this result wholly ignore Illinois fact-pleading requirements, it could result
in mass litigation that would unnecessarily burden the judicial system. (See id.)

IL Plaintiffs’ claim against the Internet Retailers for unjust enrichment fails as a
matter of law.

To state a cléim for unjust enrichmenf under Illinois law, “a pléintiff must allege
that the defendant has unjustly retained a benefit to the plaintiff’s detriment, and that
defendant’s retention of the benefit violates the fundamental principles of justice, equity,
and good conscience.” Cleary v. Philip Morris Inc., 656 F.3d 511, 516 (7th Cir. 2011).
See also HPI Health Care Services, Inc. v. Mt. Vernon Hosp. Inc., 131 1ll. 2d 145, 160,
(1989). Unjust enrichment does not constitute an independent cause of action. Chicago
Title Ins. Co. v. Teachers’ Ret. Sys. of State of Ill., 2014 Tll. App. (1st) 131452, 99 17-18
(1st Dist. 2009). Rather, “it is a condition that may be brought about by unlawful or
improper conduct as defined by law, such as fraud, duress or undue influence” (internal
quotation marks omitted) (4lliance Acceptance Co. v. Yale Ins. Agency, Inc., 271 111. App.
3d 483, 492 (1995)), or, alternatively, it may be based on contracts that are implied in law.
Perez v. Citicorp Mortg., Inc., 301 Ill. App. 3d 413, 425 (1998).

A. Plaintiffs fail to allege an actionable wrong by the Internet Retailers
necessary to support a claim for unjust enrichment.

SUBMITTED - 599372 - Kimball Anderson - 3/6/2018 12:20 PM
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Here, as stated by the Circuit Court, Plaintiffs “propose a remedy based on the
assumption that an actual wrong has been committed; but they do not articulate what that
actionable wrong is.” (Order at 10.) In their proposed Fourth Amended Complaint,
Plaintiffs failed to allege any fraud, duress, or undue influence by the Internet Retailers that
would give rise to a claim for unjust enrichment. Instead, Plaintiffs alleged only that the
Internet Retailers” ROT payments “had the effect of wrongfully taking what should have
been Plaintiffs’ Local Share of the state use tax and diverting it to the use of the Internet
Retailer Defendants in the form of rebates of the Local Share of the state sales tax,” (Compl.
€ 74), and the Internet Retailers” receipt of rebates “has wrongfully deprived Plaintiffs of
the Local Share of the state use tax and constitutes unjust enrichment of the Internet
Retailer Defendants.” Id. In upholding Plaintiffs’ unjust enrichment claims against the
Internet Retailers, the Appellate Court merely echoed Plaintiffs’ deficient claims,
reasoning that “the retailers misreported sales as having takén place in the defendant
municipalities and, like the broker defendants, the retailers retained a portion of the sales
tax revenue in the form of a rebate that rightfully should have been plaintiffs’ share of the
use tax.” City of Chicago v. City of Kankakee, 2017 IL App (1st) 153531, 38.

Yet as the Circuit Court recognized, there is nothing illegal or improper about a
municipality, like Kankakee or Channahon, rebating a portion of its share of state taxes.
(See Order at 10. (“Such sales tax rebate agreements are not improper per se.”) To the
contrary, Illinois law expressly authorized municipalities to enter ROT-sharing agreements
with retailers to encourage economic development within the municipality. 65 ILCS 5/8-
11-20. In addition, IDOR regulations in effect during the relevant time period specifically

provided that, for purposes of determining where a sale occurred (and thus, whether Illinois
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ROT or use tax should be paid), the sole question was where a purchase order had been
accepted. See Section 130.610(d)(3), repealed at 38 Ill. Reg. 19998, effective October 1,
2014; see also Hartney, 2013 WL 115130 q 56 (“We conclude that the regulation, in
subsection (c)(1), does define situs for retail occupation tax where purchase order
acceptance occurs at the seller’s place of business within the county, with sale at retail and
the purchaser taking delivery within the state.”). Plaintiffs’ allegations simply do not allege
wrongful conduct on the part of anyone, and in particular, the Internet Retailers.

Furthermore, although a misrepresentation made by a defendant to a plaintiff might,
in some circumstances, give rise to an equitable remedy, the Internet Retailers made no
representations whatsoever to Plaintiffs. Any representations by the Internet Retailers as
to appropriate taxing jurisdiction were made only to IDOR. IDOR is empowered by statute
to audit any taxpayer representations. Nothing in the ROT or ﬁse tax statutes empowers a
municipality to seek remedies based on representations made to IDOR. To hold otherwise,
as the Appellate Court did, effectively allows municipalities to perform judicial audits of
any representations made by Illinois taxpayers to the IDOR that the municipality believes
to be incorrect.

B. Plaintiffs do not and cannot allege any direct connection between

themselves and the Internet Retailers necessary to support a claim for
unjust enrichment.

Similarly, Illinois common law does not permit a plaintiff to pursue the remedy of
unjust enrichment when the plaintiff lacks a direct connection with the defendant’s
retention of the benefit. Saletech, LLC v. E. Bait, Inc., 2014 1ll. App. (1st) 132639, 36
(1st Dist. 2014) (“Even when a person has received a benefit from another, he or she is
liable for payment ‘only if the circumstances of its receipt or retention are such that, as

between the two persons, it is unjust for him to retain it. The mere fact that a person benefits
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another is not of itself sufficient to require the other to make restitution therefor.””)
(citations omitted) (emphasis added). Although a plaintiff does not necessarily have to
pr;)ve loss or damages, it “must show a detriment—and, significantly, a connection
between the detriment and the defendant’s retention of the benefit.” Cleary v. Philip
Morris Inc., 656 F.3d 511, 516 (7th Cir. 2011) (emphasis added) (affirming dismissal of
claim where plaintiffs failed to show connection between detriment and the defendant’s
retention of the benefit).

Here, as the Circuit Court correctly found, there is no connection, let alone a direct
one, between Plaintiffs and the Internet Retailers such that, as between them, it would be
unjust for the Internet Retailers to retain funds that Kankakee or Channahon freely rebated
to them through the brokers. (Order at 10-12.) Pursuant to 65 ILCS 5/8-11-20, any monies
received by the Internet Retailers were received from the defendant brokers, not from
Plaintiffs. Prior to rebating any monies to the Internet Retailers through the brokers, the
defendant municipalities received it from the IDOR, not from the Plaintiffs. If Kankakee
improperly received tax benéﬁts, then that may be an issue between Plaintiffs and
Kankakee, or between Kankakee and IDOR. Plaintiffs, however, have no more direct
connection with the Internet Retailers than any other taxpayer in the State of Illinois. Under
these circumstances, any claim for unjust enrichment by Plaintiffs against the Internet
Retailers is futile because Plaintiffs’ claim of entitlement is, at best, entirely derivative.
See State Farm Gen. Ins. Co. v. Stewart, 288 1ll. App. 3d 678, 691 (Ist Dist. 1997)
(affirming dismissal of unjust enrichment claim because the plaintiff conferred no direct
benefit on the defendant and the defendant’s retention of the benefit was not unjust as to

the plaintiff).

10
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Nowhere in its opinion did the Appellate Court address this fatal flaw in Plaintiffs’
claim for unjust enrichment against the Internet Retailers. Ignoring the direct connection
requirement would allow Plaintiffs, and more than 200 other municipalities, to pursue
claims against any Illinois taxpayer they believe improperly received a benefit as a result
of any municipality’s alleged wrongful receipt, and later distribution, of the tax. (See Order
at 15 “[I]f these two plaintiffs can [assert claims against Internet Retailers], cannot any of
[llinois’ other 200—pius home rule communities do the same thing? .... One cannot be so
sanguine about opening the céourts to large (potentially unlimited) numbers of such disputes
in the courts, thereby undercutting IDOR’s authority.”)) Indeed, authorizing Plaintiffs to
pursue such misplaced unjust enrichment claims for allegedly missourced use tax claims
against the Internet Retailers would arguably create a new cause of action for unjust
enrichment against any Illinois taxpayer for missourcing or mispayment of any tax.

Plaintiffs argued in their appellate briefing that a defendant’s receipt of a benefit
from a third party dogs not defeat an unjust enrichment claim. They are mistaken. The
retention of a benefit given by a third party is unjust only “where (1) the benefit should
have been given to the plaintiff, but the third party mistakenly gave it to the defendant
instead, (2) the defendant procured the benefit from the third party through some type of
wrongful conduct, or (3) the plaintiff for some other reason had a better claim to the benefit
than the defendant.”” HPI Health Care Servs., Inc. v. Mt. Vernon Hosp., Inc., 131 111. 2d
145 (1989). The Appellate Court below incorrectly found that these elements were met,
again solely by echoing Plaintiffs’ conclusory allegation that “the retailers misreported
sales as having taken place in the defendant municipalities and, like the broker defendants,

the retailers retained a portion of the sales tax revenue in the form of a rebate that rightfully

11
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should have been plaintiffs’ share of the use tax.” City of Chicago v. City of Kankakee,
2017 IL App (1st) 153531, 9 38. Inreality, these elements are missing here. The Appellate
Court did not address the fact that the contractual rebates received by the Internet Retailers
were the result neither of a mistake nor of wrongful conduct directed at Plaintiffs-
Appellants. ' Instead, they were the result of valid contracts expressly authorized by state
law. 65 ILCS 5/8-11-20.

Finally, neither Plaintiffs nor the Appellate Court identified a single viable reason
why Plaintiffs have a better claim to the rebates than the Internet Retailers or, for that
matter, any of the hundreds of other municipalities in the State of Illinois. Thus, under
these circumstances, the Appellate Court incorrectly concluded that an underlying cause of
action existed upon which the Court could afford the remedy of unjust enrichment.

III.  Plaintiffs’ claim against the Internet Retailers for constructive trust fails as a
matter of law.

Under Illinois law, a constructive trust is a restitutionary remedy, not a stand-alone
cause of action, that is imposed by a court in situations where a person holding money or
property would profit by a wrong or be unjustly enriched at the expense of another if he
were permitted to retain it. People ex rel. Daley for Use of Cook County v. Warren Motors,
Inc., 136 Ill. App. 3d 505, 510 (Ill. App. Ct. 1985). A constructive trust arises by operation
of law against one who, by fraud, wrongdoing, or any other unconscionable conduct, either
has obtained or holds legal right to property which he ought not to, in good conscience,
keep and enjoy. Restatement of Restitution §§ 17, 28. (“Some form of wrongdoing is
ﬁeeded to impose a constructive trust.”) Salt Creek Rural Park Dist. v. Dep’t of Revenue,

334 111. App. 3d 67, 71 (1st Dist. 2002) (citing Suttles v. Vogel, 126 I11. 2d 186, 193 (1988)).

12
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Plaintiffs’ proposed Fourth Amended Complaint failed to allege any underlying
actual or constructive fraud, wrongdoing, or other unconscionable conduct inflicted by the
Internet Retailers on Plaintiffs that would give rise to the extraordinary equitable remedy
of a constructive trust. The Internet Retailers simply received a rebate freely given by
Kankakee or Channahon in accordance with Illinois law. The Appellate Court found that
constructive trust was an appropriate remedy because it found that Plaintiffs’ proposed
Fourth Amended Complaint “stated valid claims for unjust enrichment.” City of Chicago
v. City of Kankakee, 2017 IL App (1st) 153531, 142. As discussed above, Plaintiffs’ claim
against the Internet Retailers for unjust enrichment fails as a matter of law. It then follows
that Plaintiffs’ attempt to plead a stand-alone claim for “constructive trust” fails as a matter
of law also.

IV. Plaintiffs’ claim against the Internet Retailers for “restitution” fails as a
matter of law.

Finally, the Circuit Court correctly held that Plaintiffs’ claim for “restitution” failed
as a matter of law. Although the Appellate Court did not address Plaintiffs’ claim for
“restitution” in its opinion, we address it here because Plaintiffs asserted this claim against
the Internet Retailers in their proposed Fourth Amended Complaint. Restitution is a catch-
ail term that refers to various equitable remedies, such as unjust enrichment and
constructive trusts. See generally, Kiely, Damages, Equity, and Restitution—Illinois
Remedial Options, 24 DEPAUL L. REV. (Winter 1975). “The traditional means of effecting
restitution has been to seek the imposition of a constructive trust on the subject of the
dispute, upon a showing of fraud or the abuse of a fiduciary relationship, with an
accompanying order or re-conveyance or transfer of the disputed proceed to the plaintiff.”

Id at 300.

13
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Here, Plaintiffs failed to allege in their proposed Fourth Amended Complaint any
facts that, if proven at trial, would demonstrate fraud, abuse of a fiduciary relationship, or
other extreme tortious conduct by the Internet Retailers that would entitle Plaintiffs to the
remedy of “restitution.” The Circuit Court, therefore, did not abuse its discretion in
denying Plaintiffs’ Leave Motion. See Kay v. Prolix Packaging, Inc., 2013 IL App (1st)
112455 9§ 41 (applying abuse of discretion standard to motion for leave to file amended
complaint).

CONCLUSION

For the foregoing reasons, the Internet Retailers respectfully urge this Court to

reverse the decision of the Appellate Court below.

Respectfully submitted,

By: /s/ Kimball R. Anderson
Kimball R. Anderson
Loren G. Rene
Cara A. Lawson
WINSTON & STRAWN LLP
35 West Wacker Drive
Chicago, IL 60601
(312) 558-5600
kanderso@winston.com
Firm No. 90875

Attorneys for Dell Marketing L.P.

And joined by:

14
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JONES DAY

- By: s/ Morgan R. Hirst
Mark P. Rotatori
Morgan R. Hirst
77 West Wacker Drive
Suite 3500 .
Chicago, Illinois 60601
(312) 782-3939 (Telephone)
(312) 782-8585 (Facsimile)

Firm No. 39805
mhirst@jonesday.com

Attorneys for Williams-Sonoma, Inc.,
Williams-Sonoma Stores, Inc.
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SIDLEY AUSTIN LLP

Charles K. Schafer Q w
Scott J. Heyman

Sidley Austin LLP

One South Dearborn Street
Chicago, IL 60603

(312) 853-7000 (zel)

(312) 853-7036 (fax)

Firm No. 42418
cschafer@sidley.com

Attorneys for NCR Corporation
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SEYFARTH SHAW LLP

: - / :
By: 4/5{//{{ / &
Daniel M. Blouin @7
William L. Goldberf—""_
233 S. Wacker Drive Suite 8000
Chicago, IL 60606

wgoldberg@seyfarth.com

(312) 460-5000 (Telephone)

(312) 460-7000 (Facsimile)

Firm No.: 90747

Attorneys for HSN, Inc.

(Home Shopping Network, Incorporated,
named in the Fourth Amended Complaint, is
not an entity)
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MCDERMOTT WILL & EMERY

o (e 0 Bt

Catherine A. Battin

McDermott, Will & Emery LLP
© 444 W. Lake St., Ste. 4000

Chicago, IL 60606

(312) 984-3233

chbattin@mwe.com

Attorney No. 90539

Attorney for Cabela’s Retail IL, Inc., Cabela’s
Wholesale, Inc., Cabela’s Catalog, Inc.,
Cabelas.com, Inc., Cabela’s Marketing & Brand
Management, Inc.

DM_US 72857923-3.036359.0019
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

. Honorable Peter A. Flynn
Defendants

THE CITY OF CHICAGO et al ) b
Plamtlffs ) " No. 11 CH 29745
V. ) ~ Consolidated With: -~ " %
» a R ) .11 CH29744, T
~ THE CITY OF KANKAKEE et al., ) - -11 CH 34266 :
)

“ JOINT MEMORANDUM OF CERTAIN PROPOSED INTERNET RETAILER DEFENDANTS
N OPPOSI’I TON TO PLAINTIFFS’ MOTION FOR LEAVE TO FILE FOURTH AMENDED
o COMPLAIN T ‘ :

.‘ DeH Marketlng LP (“Dell”) Hewlet‘t Packard Company (“HP”) WESCO Dlstnbutron Inc
: (“WESCO”) Cabela S Wholesale Inc., Cabela S Catalog, Inc Cabelas com Inc Cabela S Marketmg
"-& Brand Management Inc (collectlvely, f‘Cabela’ ”) NCR Corporat1on (“NCR”) W1111ams Sonoma,
"‘I | Wllhams Sonoma Stores Inc. (collectwely; “erhams Sonoma”) HSN, Inc.’ (“HSN”), and
Shaw Industnes Inc. (“Shaw”) (collectrvely, »“Proposed Intemet Retaller Defendants”) by and through :
their unders1gned attorneys submlt this Jomt memorandum opposmg the Ctty of Chrcago ] and the
| .Vlllacre of Skokre s (“Plalntlffs”) Motion for Leave to Flle Fourth Amended Complarnt (“Motlon”)

INTRODUCTION .

Th1s Court in its March 17, 2015 order (“Order”) provrded unambrguous d1recttons regardmg |
how the case should proceed In that Order the Court quashed Plamtlffs attempt o obtam detaﬂed
mfon'natton and records from tlmd—party subpoena rec1p1ents 1nclud1ng the Proposed Internet Retaller
Defendants as duphcatrve and burdensome Order at 15 The Court pro‘mblted Plamtrffs frorn taking
| thrrd—party dlscovery agalnst any mtemet retarlers at thls stage of the case. 1d. The Court furtherb

' duected Plamtrffs to identify one surtable ‘test case’ (presumably one in whtch they do not cons1der

! Plamtrffs addmona]ly name Home Shoppmg Network lnc -as'a proposed defendant (FAC 11 15. ) However Home
. Shopme‘ Network Inc. is not a legal entity. _ "
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further discovery essential to articulate their position)” involving procurement subsidiaries “for an
appropriate substantive motion.” Id.

Instead of identifying one procufemerft subsidiary as directed by the Court, Plaintiffs seek leave
to file a Fourth Amended Complaint (“FAC”) adding four new claims against nearly thirty new

defendants, including the Proposed Internet Retailer Defendants. Not only have Plaintiffs flouted this -

Court’s Order in their blunderbuss filing, but their proposed amended complaint is devoid of any

allegations concerning the specific activities of any of the Proposed Internet Retailer Defendants, let
alone allegations that might allow them to state a claim against any of these entities. Moreover,
Plaintiffs’ proposed amendment fails to identify any causes of action for which they can. ;tate a legally
viable claim under Illinois law against any of the Proposed Internet Retailer Defendants. v

Because Plaintiffs fall woefully short of stating any/clairﬁ' against the Proposed Internet Retailer
Defendants and their proposed amended complaint is futile, the Court should deny Plaintiffs” Motion.

ARGUMENT

1. Plaintiffs’ Motion For Leave. To Amend Should Be Denied Because It Violates This

Court’s March 17,2015 Order.

In Illinois, “[tlhe right to amend pleadings is' not absolute.” Resolution Trust Corp. v.
Holtzman, 248 1ll. App. 3d 105, 110A(lst Dist. 1993). Generally, whether to grant leave to amend a
pleading rests -in the discretion of the trial court. Loyola Acad v. § & S Roof Maint., Inc., 146 111. 2d
263,273 (1992); L.C.S. Lllinois, Inc. v. Waste Mgmt. of Illinois,bfnc., 403 Tll. App. 3d 211, 219 (2010).
A trial court’s appropriate exercise of its discretion to deny a motién.for leave to amend will not lightly
be set aside by the appellate court. Hayes Mech., Inc. v. First Indus., L.P., 351 TIl. App. 3d 1, 7 (2004).

Moreover, this Court has inherent authority to contrdl' its docket and to impbse sanctions,
including denying leave to amend pleadings, for failure to comply with the Court’s orders. See Sander
v. Dow Chem. Co., 166 1ll. 2d 48, 65 (1995) (court has inherent authority to control its docket and

impose sanctions for the failure to comply with court orders, including orders regarding pleadings);

2
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Master Hand Contractors, Inc. v. Convent of Sacred Heart of Chicago, I, 2013 L. App. (1st)

‘ 123788-U, 119 (1st Dist. 2013) (affirming dismissal of complaint for plaintiff’s noncompliance with
.orders, because “court rules and orders are not merely suggestions fo be complied with if convenient™)
(internal quotations omitted).

Here, Plaintiffs® Motion plainly violates this Court’s Order. In its Order, the Court requeéted '
that Plaintiffs identify a “suitable test case” with respect to the counts relating to the Illinois Operating
and Procufement Companies. Acknowledging their defiance of that Order, Plaintiffs state in Atheir
Motion that they “believe that a"fest case’ procedure would be useful for not only the Illinois
Operating and Procurement Companies scenario, but also for the Internet Retailers scenario, and the
Fourth Amended Complaint facilitates such test cases by identifying specific Illinois Operating and
Procurement Companies and Internet Retailers.” Mot. at 3. Plaintiffs offer no explanation, however,
for why their new belief should trump this Court’s Order. Plaintiffs also fail to explain how the
Court’s suggested “test case” procedure coula possibly require adding dozens of new defendants and
muitiple new theories of relief. Plaintiffs similarly fail to explain why this new belief only oecurred to
them after four years of litigation and why they should be excused for the delay. Plaintiffs de not
attempt to explain their new belief because no good explanation exists.

Desplte paymg lip service to complying with this Court’s Order, Plaintiffs effectively seek
recons1derat10n o% the Order through their Motlon but offer no new facts or law. See In re Gustavo H. s
362 1L App. 3d 802,-814 (2005) (“The purpose of a motion to reconsider is to bring to the court’s
attention a change in the law, an error in the court’s previous application of existing law, or newly
discovered evidence that was not available at the time of the hearing.” (quoting In re Ashley F., 265 Ill.
App. 3d 419, 426 (3d Div. 1994)). Indeed, Plaintiffs offer no explanation whatsoever for why they
should be allowed to proceed ip defiance of this Court’s Order. For this reason alone, this Court

should deny Plaintiffs” Motion.
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I1. The Proposed Amendment As To The Proposed Internet Retailer Defendants Is Futile.

To determine whether leave to amend is warranted, courts consider the following factors: “(1)
whether the proposed émendment would cure the defective pleading; (2) whether other pa;rtiés would
sustain prejudice or surprise by virtue-of the proposed amendment; (3) whether the proposed
amendment is timely; and (4) whej(her previous opportunities to amend the pleading could be’
identified.” Hayes Mech., Inc., 351 1ll. App. 3d at 7 (citing Loyola Acad., 146 Ill. 2d at 273).
Plaintiffs are required to establish each of the four factors. Ia;.

The first factor requires that the movant dem_onstrate that the proposed amendment is not futile.
A proposed amendment is futile when it is apparent that the proposed amendment does not state a
cognizable ciaim. 1d.; Fieldcrest Buila’e?s, Inc. v. Antonucci, 311 Ill. App. 3d 597, 611 (1st Dist. 1999)
(motion for leave.-to amend properly denied where amended complaint did not assert viable claim);
Caballero v. Rockford Pynch Press & Mfg. Co., Inc., 244 1). App. 3d 333, 340 (1st Dist. 1993) “If
there ié an objection to a motion to amend and the objection demonstrates that the amendment would
not state a viable cause of action, then the motion to amend is properly denied.”); Wilk v. 1951 W.
Dickens; 297 1lL. App. 3d 258, 265 (1st Dist. 1998) (same; “plaintiff’s amended complaint allegations
do not establish a cognizable claim™). When Plaintiff has failed to state a cognizable claim, the court
need not examiﬁ¢ the remaining factors. Hayes Mech., Inc., 351 1ll. App. 3d at 7; LC.S. Illlinois, Inc.,
403 TIL. App. 3d at 219. | '

Heré, as demonstrated below, the Court should deny Plaintiffs” Motion as to the Proposed
Internet Retailer Defendants because Plaintiffs fail to state any cognizable claim against them.

A. The Proposed Amendment Fails To Plead Any Facts Demonstrating An
Entitlement To Relief Against The Proposed Internet Retailer Defendants.

The FAC is futile because Plaintiffs fail to plead facts that might give rise to any cause of
action against any of the Proposed Internet Retailer Defendants. Illinois is a fact pleading state, which

requires that complaints set forth facts sufficient to give rise to a plaintiff’s cause(s) of action. See 735

4
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ILCS 5/2-601; 735 ILCS 5/2-603. A complaint must contain more than general conclusions t(lj satisfy
this standard; instead, “sufficient allegations of féct to state a cause of action” are required. Adkins v.
Sarah Bush Lincoln Health Ctr., 129 11l. 2d 497, 519 (1989) (“It is fundamental that facts and not
conclusions are to be pleaded.”). Moreover, in a multi—défendaht case like this one, a complaint must
allege facts sufficient to state a cause of action against each indz‘ﬁidual ‘defendant. See Weidner v.
Midcon Corp., 328IIH. App. 3d 1056, 1660 (5th Dist. 2002) (finding complaint insufficient Where
plaintiffs failed to allege facts sufficient té show duties, acts, or omissions of each respective
defendant); see also In re Beatty, 11'8 1. 2d 489, 499 (1987) (requiring fhat complaint contain
“specific factual allegations™ charging personal misconduct “as to each defendant”). The same
standard applies to .proposed amended complaints;v where the proposed amended complainf fails to set
forth facts sufficient to state a claim, the motion to amend must be denied. See Poliguin v. Sapp, 72 111.
App. 3d 477, 481 (4th Dist. 1979) (“The allegations of a complaint are not rendered sufficient by mere
conclusions of law and, thus, the denial of the motion to amend must be sustained.”)

Rather than abide by Illinois fact pleading requirements,‘ Plaintiffs” proposed amended
complaint merely identifies the names of each of the twenty-nine'entities Plaintiffs broéo‘se édding as
defendants, and then lumps them all together through géneral allegations that they were either engaged
in the “use tax-sales tax swap” or “procurement company” sourcing. (See, e.g., FAC 1{40-41, 45.) -
The' lack of specific facts about any of the proposed defendants, includling’the Proposed Internet
Rgtailer Defendants, dooms Plaintiffs’ FAC. See Weidner, 328 Ill. App. 3d at 1060 (finding court
properly dismissed complaint where there was “absolutély.no differentiation” between defendants in
complaint and plaintiffs stated the same allegations “regardless of which defendant” was listed).
Plaixiﬁffs have not made “sufficient allegations of fact to state a cause of action” against any proposed
defendant, including the Proposed Internet Retailer Defendants. Adkins, 129 IIl. 2d at 519. For this

reason alone, the Motion should be denied as futile. See Poliquih, 72 11l. App. 3d at 481.
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B. The Proposed Amendment Seeking A Declaratory Judgment As To The i’roposed
Internet Retailer Defendants (Count III) Is Futile Because Of The Absence Of Any
Case Or Controversy. :

Not only do Plaintiffs fail to allege any facts sufficient to state a blaim, but they also fail to
allege any valid cause of action against the Proposed Internet Retailer Defendants. Specifically, Count
III of Plaintiffs’ FAC seeks a declaratory judgmenf against the Proposed Intemet Retailer Defendants.
But Plaintiffs’ own allegations make clear that they do not have standing to seek ab declaratdry
judgment against the Proposed Internet Retailer Defendants. Count III is therefore futile and leave to
amend should be dénied.

The Declaratory j’udgment Act prévides that a “court may, in cases of actual controversy, make
binding declarations of rights.” 735 ILCS 5/2-701(a) (emphasis added.) “The appropriafeness of the
Declaratory Judgment Act as a vehicle for relief is a question for the trial court’s discretion, and review
is deferential.” Int’l Union of Operating Eng’rs, Local 965 v. Office of the Comptroller, State, 2014
I11. App. (4th) 131079, ﬂ 19 (4th Dist. 2014) (quotations omitted.) |

Declaratory relief is only appropriate when, “under the facts alleged there is a substantial
controversy between the parties having adverse lege;l interests of sufficient mmediacy (sic) and reality
to warrant the issuance of deciaratory judgmen .;’ People ex rel. Hamer v. Bd. of Ed. of Sch. Dist. No.
113,22 111. App. 3d 130, 134 (2nd Dist.. 1974). In othef words, for a declaratory judgment to issue,
there must be a current case or controversy. See id.; Kalven v. City of Chicago, 2014 Ill. App. (1st)
121846, 910 (1st Dist. 2014) (“Injunctive and declaratory relief are prospective forms of relief because
they are concerned with restraining or requiring future actions rather than remedying past harms.”)
(citation omitted). Courts do not issue advisory opinions in the form of declératory judgments on moot
issues. AEH Const, Inc. v. State, Dep’t of Labor, 318 Iil. App. 3d 1158, 1161 (3d Dist. 2001)
(affirming dismissal of declaratory judgment clair‘n relating only to past conduct); Kert v. Oasis Legal

Fin, LLC, 2013 111 App. (1st) 120272, § 24 (Ist Dist. 2013) (same).
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This Court has also recognized the appropriate application of the Declaratory Judgment Act in
ruling on an earlier Motion to Dismiss in this matter:

The reason declaratory relief is not off the table here, in my view, is this is not a
case where the only relief sought is with respect to past conduct as to which the
parties’ positions have become fixed. In that situation, a claim for declaratory
relief is just putting a funny label on a breach of contract or some other action...
And since the only contracts you are addressing in that regard, as I understand it,
are contracts that are still in force, then relief is being sought with respect to the
relations of the parties going forward. In terms of what is and is not a permissible
declaratory relief request, then I think the request for declaratory relief is okay.

(Nov. 7, 2012 Tr., attached hereto as Ex. A, at 31-32.)

Here, Plaintiffs have not, and cannot, assert a declaratory judgment claim against the Proposed
Internet Retailer Defendants. Plaintiffs’ FAC makes clear that Plaintiffs are seeking “relief only as to
péﬁods prior to November 21; 2013, when the Illinois Sﬁpreme Court issued its decision in the case of
Hartney Fuel Qil Co. v. Hamer, 2013 IL 115130 (-2013).” (See FAC q55.) That admission, standing
alone, is sufficient to defeat Plaintiffs’ request for declaratory relief. See AEH Const., Inc., 318 IlL

App. 3d at 1161; Kert, 2013 IIl. App. (1st) 120272, §24. However, even if Plaintiffs sought relief for

post-Hartney periods, such claims would also be futile. Notably, Plaintiffs’. FAC does not allege that

the Proposed Intemet ' Retéiler Defendants are currently sourcing any Retailer’s Occupation Tax
(“ROT”) to Kankakee or Channahon. Plaintiffs’ F AC is silent on this critical point because, as
Plaintiffs Well know, none of the Proposed Internet Retailer Defendants are still sourcing any ROT to
Kankakee, Channahon, or any other Illinois municipality pursuant to a rebate agreement.

Specifically, through mid-2014, Illinois regulation Title 86 Part 130 Section 130.610 authorized
the. Proposed Internet Retailer Deféndants’ sourcing of sales to Kankakee or Channahon.
Contemporaneously with the Illinois Department of Revenue’s (“IDOR”) repeal of this regulation in
2014, Del} began sourcing sales ou_tside of Illinois, which consequently rendered such‘ sales subject to

use tax. HP, Wesco, Cabela’s, NCR, Williams-Sonoma, the operating subsidiary of HSN, and Shaw
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have likewise stopped sourcing sales to Kankakee and/or Channahon. Accordingly, there is no alleged
future harm to restrain, and a declaratory action is therefore improper.

Plaintiffs’ reliance on Village of Itasca v. Village of Lisle, 352 I11. App. 3d 847 (2d Dist, 2004),
in their Motion is misplaced. Unlike the ‘defendant in Itasca, none of the Proposed Imernet Retailer
Defendants are currently sourcing their sales to an Illinois municipality and there is no risk of “future
harm.” Moreover, unlike the plaintiffs in ltasca, Plaintiffs here seek a determination of liability solely
for the Pfoposed Inteine"c Retailer Deféndants’ pasf conduct (see FAC ¥ 55), rather than prospective
relief to prevent future action. Under these circumstances, a declaratory judgment remedy is
unavailable as a matter of law. See Kalyen, 2014 111 App. (1st) 121846 § 10 (declaratory relief is not a
remedy for alleged past harms); Palm v. 2800 Lake Sh;re Drive Condo. Ass’n, 2014 1IL. App. (1st)
111290, | 46, appeal denied, 20 N.E.3d 1256 (Sﬁh Dist. 2014) (affirming dismissal with prejudiée
where plaintiff failed to plead facts showing that apmal controversy existed); Kert v. Oasis Legal F. m
LZC, 2013 1. App. (Ist) 120272, § 24 (Ist Dist. 2013) (affirming dismissal of declaratory judgment
claim relating only to past conduct); AEH Const., Inc., 318 11l. App: 3d at 116‘1 (same); Sharma v.
Zollar, 265 1. App. 3d 1022, 1028 <5th 1994) (disnﬁssiﬁg declaratory judgment claim where
plaiﬁtiff’ s need for the requested relief was eliminated).

C. The Proposed Amendment Claiming “Unjust Enrichment,” “Constructive Trust,”

And “Restitution” (Count IV) Against The Proposed Internet Retailer Defendants
Is Futile. : .

Apparently recognizing the futility of their proposed Declaratory Judgment count (Count III),
which will not get them any money, Plaintiffs attempt in Count IV to throw in a kitchen sink of
monetary remedies, namely “unjust enrichment — constructive trust — restitution.” Plaintiffs, howéver,
plainly misunderstand the applicability of these equitable remedies. Not only are the equitable
remedies barred because Pléintiffs have an adequate remedy at law, they are also remedies that cannot

stand without an independent cause of action.
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1. - Plaintiffs’ Equitable Claims Fail Because Plaintiffs Have An Adequate
Remedy At Law Against The Municipalities Or IDOR.

Plaintiffs assert three equitable remedies. Equitable relie_f is unavailable, however, where there
is an adequate remedy at law. E.g., Clarendon Associates v. Korzen, 56 Ill. 2d 101, 110-115 (1973)
(“equity will not assume jurisdiction to grant re}ief where an adequate remedy at law exists™); Sullivan
v. Board of Comm’rs of Oak Lawn Park Dist., 318 Ill. App. 3d 1067 (Ist Dist. 2001) (same).

Here, Plaintiffs have at least two adequate .remedies at law. Specifically, the General Assembly
has provided Plaintiffs with two statutory remedies they could pursue to the extent they believe the

. Proposed Internet Retailer Defehdants have improperly reported ROT or Use Tax to Kankakee or’
Channahon. First, 65 ILCS 5/8-11-21 provides a statu;cory cause of action and damages: against |
municipalities related to sales tax rebate agreementé entered into on or after June'.l, 2004. Plaintiffs
relied on this statutory remedy in their original éomplaint filed in 2011, in which Plaintiffs named as
defendants murﬁcipalities and “brokers™ that had local occupation tax rebate agreements.

Plaintiffé could also seek a redistribution of funds from the IDOR to the extent they(believe the
Proposed Internet Retailer Defendants have improperly sourced sales or improperly characterized
transactions as subject to either ROT or Use Tax. See 30 ILCS 105/6z-18 (directing IDOR ;[O
distribute certain revenues collected from ROT aﬁd Use Tax to various local goveming bodies); 20
ILCS 2505/2505-475 (granting IDOR authority to correct errors in tax distributions); City of Karnkakee
v. Dep't of Revenue, 2013 Ill. App. 3d 120599 (2013) (action by muniéipality against IDOR
challenging redistribution of ROT proceeds). Plaintiffs therefore have adequate remedies at law against
the municipalities or IDOR. The equitable remedies sought in the Plaintiffs’ FAC are thus barred.

2. Plaintiffs’ Claim For Unjust Enrichment Fails As A Matter of Law.

Plaintiffs’ claims for “unjust enrichment — constructive trust — restitution” also fail because
they are remedies without a supporting cause of action. Unjust enrichment, standing alone, does not

constitute an independent cause of action. Chicago Title Ins. Co. v. Teachers’ Ret. Sys. of State of IlL.,

9
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2014 TII. App. (1st) 131452, ) 17-18 (Ist Dist. 2009). Rather, it is a remedy for “unlawful or
improper conduct as defined by law, such as fraud, duress or undue influence.” Alliance Acceptance
Co. v. Yale Ins. Agency, Inc., 271 Ill. App. 3d 483, 492-93 (Ist Dist. 1995). As stated in Charles
Hester Enterprises, Inc. v. lllinois Founders Insurance Co. (1985), 137 Ill. App. 3d 84, 90-92:
The term “unjust enrichment” is not descriptive of conduct that, standing alone,
will justify an action for recovery. Rather, it is a condition that may be
- brought about by unlawful or improper conduct as defined by law, such as
fraud, duress, or undue influence, and may be redressed by a cause of action based
upon that improper conduct.
. This Court preViQusly rejected an unjust enrichment claim asserted by Plaintiffs in an earlier
complaint for ‘this very reason, explaining:
In this case, if there has been an unjust enrichment, it is because the enrichment
violates some substantive principle, but if it violates some substantive principle,
then the thing to do is address that principle. If on the other hand the enrichment

which has occurred does not violate some substantive principle, then there is no
separate cause of action to announce that it is unjust anyway.

MNov. 7,2012 Tr., attached hereto as Ex. A, at 28-29.)

He1"e, the Prop’osedb Internet Retailer Defendants have not violated. “some substantive
principle,” and thereforé, there is no viable cause of action or remedy for unjust énricbmént. Plaintiffs
have failed to allege any fraud, duress or undue iﬁﬂuence by the Proposed Ipternet Retailer
Defendants. The most that Plaintiffs allege i‘s that the “Internet Retailer Defendants’ activities,
described above have had the effect of wrongfully taking what should have been Plaintiffs’ Local
Share of the state use tax and diverting it to the use of the Internet Retail Defendants in the form of
rebates of the Local Share of the state sales tax.” (FAC ﬂ' 74.) Completely lacking are aﬁy alleged
facts that, if proven at trial, would constitute fraud, duress, or undue influence by the Proposed Internet
Retailer Defendants on the Plaintiffs.

To state a claim for frauci, a plaintiff must allegg five elements: “(1) a false statement of
méterial fact; (2) by.one who knows or believes it to be false; (3) made with the intent to induce. action

by another in reliance on the statement; (4) action by the other in reliance on the truthfulness of the
‘ ' 10
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statement; and (5) injury to the other resulting from that reliance.” State Security Ins. Co. v. Frank B.
Hall & Co., 258 1ll. App. 3d 588 592 (1994) (cmng Soules v. General Motors Corp., 79 111 2d 282,
286). Here, Plaintiffs have alleged none of the required elements.

To state a claim for duress, a plaintiff must allege “a condition where one is induced by a
wrongful act or thréat or another to make a contract under circumstances which deprive him of the
exercise of his free will. Kaplan v. Kaplan; 2511. 2d 181; 185 (1962). Once again, Plaintiffs have not
alleged any facts that if proven at trial would constitute duress by the Proposed Internet Retailer
Defendants on the Plaintiffs. |

Similarly, Plaintiffs have alleged no facts that if proven at trial would constitute undue
influence by the Proposed Internet Retailer Defendants. “Undue influence” is a cause of action almost
exclusively relegated in Illinois to probate fnatters. As stated by the Illinois Supreme Court in Estate of
Hoover, 155 11L. 2d 402 (1993), undue influence that will invalidate a will is “any improper... urgency
or persuasion whereby the will of a person is overpowered and he is induced to do or forebear an act
which he would not do or would do if left to act freely.” Id. at 411. Here, Plaintiffs have alleged no
imprbper urgency or persuasion’ that overpowered the will of Plaintiffs and induced them to do
s overpowered and he is induced to do or forebear an act which he

| Moreover, to the extent that Plaintiffs are claiming that the Proposed Internet Retailer
Defendants engaged in some other egregious tortious conduct that justifies the remedy of unjust
enrichment, they have failed to allege any such conduct in their proposed FAC. To the contrary,
Plaintiffs’ own conduct is .egregious because they seek double or triple recovery. In their proposed
FAC, Plaintiffs seek to recover from the Municipal Defendants, the Broker Defendants, and the
Internet Retailers “all :sales tax revenue” received by the Municipal Defendants, the Broker .
Defendants, and the Internet Retailers. Yet, the Proposed Internet Retailer Defendants already paid the
full amount of taxes due the State of Illinois under either the Retailer Occupation Tax or the Use Tax.

In other words, even if the Proposed Internet Retailer Defendants’. sales were subject to Use Tax rather
11
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than ROT, as alleged by Plaintiffs in their FAC, the Proposed Internet Retailer Defendants would owe
no additional tax. The two taxes are In lieu of one another and, in the circumstances of this case,
would only affect the manner in which the IDOR distributed the funds to various local governments.
That the Proposed Internet Retailer Defendants decline to pay these taxes again hardly constitutes the
type of egregious tortious conduct that justiﬁés the imposition of the exiraordinary remedy of unjust
enrichment. * See Chicago Title Ins. Co. v. Teachers' Rel. Sys. of State of Ill., 2014 11l. App (Ist)
131452, 97 17-18 (Ist Dist. 2014) (finding unjust enrichment unavailable because the defendant’s
refusal to pay taxes a second time that it already paid “hardly constituted misconduct of such an
egregious nature as to invoke the extraordinary remedies available to victims of unjust enrichment.”)
Plaintiffs’ unjust enrichment claim against the Proposed Infemet Retailer Defendants fails for
an additional reason. Even if there was some underlying fraud, duress, undue influence, or egregious
tortious conduct by the Proposed Intemei: Retailer Defendants (none is alleged by Plaintiffs), it is
settled in Illinois that the remedy of unjust enrichment is not avaiiable absent a direct connection
between the plaintiff and the defendant’s retention of the benefit. Saletech, LLC v. E. Balt, Inc., 2014
Hl. App. (Ist) 132639, 936 (1st Dist. 2014). In other words, as between the two parties, it must be
‘unjust for the defendant to retain the benefit. Jd. (“Even when a person has received a benefit from
another, he or she is liable for payment “only if the circumstances of its receipt or retention are such
that, as between the two persons, it is unjust for him to retain it. The mere fact that a pérson benefits
A anothelé is not of itself sufficient to require the other to make restitution therefor.””) (citations omitted)
(emphasis added). Here, Plaintiffs are required, and have failed, to “show a detrirr;ent——and,
significantly, a connection between the detriment and the defendant’s retention of the benefit.” C leary
v. Philip Morris Inc., 656 F.3d 511, 516 (7th Cir. 2011) (emphasis added) (citing HPI Health Care
Services, 131 I1L. 2d at 160); Saletech, LLC,v 2014 Tl App (1st) 132639. ﬂ‘ 36.
| Simply put, no direct connection exists between the Proposeﬂ Internet Retailer Defendants and

Plaintiffs such that, as between them, it would be unjust for the Proposed Internet Retailer Defendants
12
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to retain funds that Kankakee or Channahon freely rebated to them. If Kankakee improperly received
-tax benefits, then that may be an issue between Plaintiffs and Kankakee, or between Kankakee and the
IDOR. The Plaintiffs, here, however, have no more direct connection with the Proposed Internet
Retailer Defendants than any taxpayer in the State of Illinois. Under these éircumstances, any claim
for unjust enrichment byAthe Plaintiffs against the Proposed Internet Retailer Defendants is futile
because Plaintiffs’ claim of entitlement is eﬁtirely derivative, at best. See Harris, NA. v. Olympus
Parmers, L.P., 2014 TIl. App (1st) 123313-U, 7 60-63 (1st Dist. 2014) (plaintiff could not assert a
third-party unjust enrichment claim against defendant who received funds from third party because
“any possible harm suffered by plaintiff is derivative[.]”); State Farm Gen. Iﬁs. Co. v. Stewart, 288 111
App. 3d 678, 691 (1st Dist. 1997) (affirming dismissal of unjust enrichment claim because the plaintiff
conferred no direct benefit on the defe_ndént and the defendant’s retention of the benefit was not unjust
as to the plaintiff). |
3. | Plainti'ffs’ Claim For Constructive Trust Fails As A Matter of Law.
Under Nlinois law, a constructive trust is avremedy imposed vto prevent unjugt enrichment by
imposing a duty on the person receiving the benefit to convey the property back to the person from
 whom it was received. Martin v. Heinold Cohmodities, Inc., 163 1ll. 2d 33, 55 (Ill. 1994). Itis a
restitutionary remedy, and not a stand-alone cause of action, which arises by Operatibn_ of law, and is
ifnpbsed by a court in situations where éperson holding money or property would profit by a wrong or
be unjustly enriched at the expense of another if he were permitted to retain it. People ex rel. Daley for
Use of Cook County v. Warren Moto.rs, Inc., 136 11l. App. 3d 505, 510 (1Il. App. Ct. 1985). A party
seeking a constructive trust must establish “the existence of identifiable property to serve as the res
upon which a fcrus"t can be imposed and possession of that res or iés product by the person who is to be
charged as the constructive trustee.” People ex rel. Hartigan v. Candy Club, 149 I1l. App. 3d 498, 502
(Ill. App. Ct. 1986). A constructive trust is one that arises By operation .of law against one who, by

fraud, wrongdoing, or any other unconscionable conduct, either has obtained or holds legal right to
13 .
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property which he ought not to, in good conscience, keep and enjoy. Restatement of Restitution §§ 17,
28. “A ponstructive trust is imposed where there is actual or constructive frand or where there is a
breach of a fiduciary duty. Some form of wrongdoing is needed to impose a constructive trust.” Salt
Creek Rural Park Dist. v. Dep’t of Revenue, 334 1ll. App. 3d 67, 71 (1st Dist. 2-002) (citing Suttles v.
Vogel, 126 Ill. 2d 186, 193 (1988)).

Here, Plaintiffs in their proposed FAC allege no underlying actual or constructive fraud,
wrongdoing, or othér unconscionable condﬁct inflicted by, the Proposed Internet Retailer Defendants
on the Plaintiffs that would give rise to the extraordinary equitable rémedy of a constructive trust. The
Proposed Internet Retailer Defendants simply received a rebate, freely given by the Kankakee or
Channahon. Plaintiffs also allege no identifiable property to serve as a res upon which a constructive

“trust cbuld be imposed. Under these circumstances, Plaintiffs’ claim for “constructive trust,” which is
not in any event a stand-alone claim, fails as a matter of law.
4. Plaintiffs’ Claim For Restitution Fails As A Matter of Law.

Plaintiffs’ claim for “restitution” fails for the same reasons stated above. Restitution is a
catchall term that refers to various equitable remedies, such as unjust enrichment and constructive
trusts. See generally, Kiely, Damages, Equity, and Restitution —Illinois Remedial Options, 24 DePaul
L. Rev. (Winter 1975). “The traditional means of effecting restitution has been to éeek the imposition
of a constructive trust on the subject matter of the dispute, upon a showing of fraud or the abuse of a
fiduciary .relationship, ‘with an accompanying order O re-conveyance oOr transfer of the disputed
proceéd to the plaintiff.” Id. at 300.

Here, for the same redsons discussed above, Plaintiffs have alleged no underlying fraud, abuse

of a fiduciary relationship, or other extreme tortious conduct by the Proposed Internet Retailer

Defendants that would éntitle Plaintiffs to their claimed remedy of “restitution.”

14
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D. Plaintiffs Fail To Establish Any Of The Remammg Necessary Factors For Leave
To Amend.

Because Plaintiffs’ Motion fails on futility grounds, the Court need not examine the additional
factors. Hayes Mech., Inc., 812 N.E.2d at 424. It should be noted, however, that Plaintiffs have not
met their burden to establish any of the other factors necessary for an amendment to their complaint at
this stage of the litigation. |

For example, the proposed amendment is not timely as rquired by Hayes Mech., Inc., 351 IlL
App. 3d at 7. The identities of the Proposed Internet Retailer Defendants are hardly a secret. Plaintiffs
admit in their FAC that they becarhe aware of the identities of the Interﬁet Retailers they now seek Ito
add as Defendants between. April 2012 and July 2013. (See FAC, 4 56(0) 57(c).) Without
explanatlon Plaintiffs waited nearly three years to attempt to add the Proposed Internet Retaller
Defendants as parties to- this suit despite amending three times previously. Plaintiffs allegg no .
additional facts discovered receritly that they could not have discovered earlier to explain why they
have waited so long to assert such claims. See Freedberg v. Ohio Nat. Ins. Co., 2012 Tll. App. (1st)
110938, 9 50 (1st Dist. 2012) (denying leave to amend because plaintiff “waited nearly three years to
file his motion for leave to file his verified amended complaint, he adnﬁtted that the facts had not
chaﬁged, and he admiﬁed that the reason for the amendment was ‘to create multiple avenues’ by which'
the trial court might reach an outcome in his favor.”)

CONCLUSION

WHEREFORE, the Proposed Internet Retailer Defendants respectfully request that this Court

deny the Plaintiffs’ Motion for Leave to File F ourth Amended Complaint.

15
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Page 26
PROCEEDINGS
11/7/2012 ‘ THE REGIONAL TRANSPORTATION AUTHORITY v. THE CITY OF KANKAKEE
1 Bypaésing the guestion of whether there
.2 is a cause of actioﬁ for unjust enrichment, a
3 question on which the Illinois Supreme Court has
4 simultaneously expressed the‘vieﬁs yes, no, and
5 maybe, there are plenty of cases which explain that
6v the key element of unjust enrichﬁent is not
7 enrichment but unjust, and anvenrichment isn't
8 unjust simply because the Plaintiff doesn't like it.
9 An enrichment has to be unjust because it flunks
10 some legal or equitable test.
11 The dilemma is, and the reason the
12 Supreme Court has_never quite decided whether there
13 is an independentlcause of action for unjust
14 _enrichment, that ifvan enrichment flunks some legal
15 or equitable test and thereby can be characterized
16 as unjust, you can sue for breach of whatever legal
17 or equitable test it flunks. Okay? |
18 o ‘ " You don't need a separate action that
19 says_exaétly the same thing, which is why the
20 Supreme Court has, in a number of cases, indicated
21 that unjust enrichment is not a cause of action but
22 " a label on remedy.
23 _ In this case, if there has been an unjust
24 enrichment, it is because the enrichment violates
Amicus Court Reporters, Inc. infoQlamicusreporters. com
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Page 29
PROCEEDINGS
11/7/2012 THE REGIONAL TRANSPORTATION AUTHORITY v. THE CITY OF KANKAKEE
1 some substantive principle, but if it violates some
2 substantive principle, then the thing to do is
3 address that principle.
4 If on the other hand the enrichment which
5 |- : has occurred does not violate some substantive
6 " principle, then ﬁhere is no separate cause of action
7 to announce that it is unjust ényway. |
8 Either way, the unjust énrichment claim
9 ends up being uhavoidably redundant and somewhat
10 ' confusing on top of that, because addressing an
11 , unjust enrichment claim addresses a legal élaim
12 " which isvalready one.layer of abstraction removed
13 from the real issue. It makes better sense for us
14 | to talk about what the real issue is and vote that
15 one up or down. | |
16 ; So I am going to dismiss the unjust
17 enrichment claim as redundant without thereby
18 implying anything about any of the Plaintiffs' other
19 claims.
20 MR. BERTSCHY: I un&erstand, your Honor, but
21 could I just ask a couple of guestions so I am clear
22« about what it is you are saying.
23 THE COURT: Go ahead.
24 MR. BERTSCHY: Part of the purpose of he unjust
Amicus Court Reporters, Inc. infoRamicusreporters.com
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Page 30
PROCEEDINGS
11/7/2012 THE REGIONAL TRANSPORTATION AUTHORITY v. THE CITY OF KANKAKEE
1 enrichment claim related to the pré—2004lconference
2 and therefoie would not be reaundant by virtue of
3 what is present within the 8-11-21 statute?
4 THE COURT: No, well, that is not quite true.
5 MR. BERTSCHY: All right.
6 THE COURf: You are correct that the pre-2004
7 contracts are not impacted by the 2004 statute,
8 which says it doesn't impact. Nevertheless, if
9 those contracts result in an unjust enriéhment, it
10 can only be because there is soﬁething wrong with
11 those contracts.
12 MR. BERTSCHY: Right.
13 THE COURT: If.the contracts, on the cther
14 hand, are in themselves perfectly legitimate, then.
15 any enrichment which would result froﬁ them is by
16 ' definition not unjust.
17 MR. BERTSCHY: If the contracts are appropriate
18 . under TIllinois law, I would agree entirely with you.
19 THE COURT: And if they aren’t, then your
>20 - remedy is to attack the appropriateness of the
21 contrécts under Illinois law, in which case you
22 | . really don't need the unjust enrichment claim
23 because you are already attackihg the
24 appropriateness of the contracts under Iilinois law.
Amicus Court Reporters, Inc. infofamicusreporters.com
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Page 31
PROCEEDINGS . '
11/7/2012 THE REGIONAL TRANSPORTATION AUTHORITY v. THE CITY OF KANKAKEE

117 - MR. BERTSCHY: That's fine. It appears to me

2 that in the Village of Itasca vs. The Village of

3 Lisle what the Plaintiff atfempted to do there was

4 to cast that under a constructive trust theory,

5 because you will recall in that case, your Honor,

6 the 6ther cause of action on whether there was

7 ‘tortious interference‘claim that was dismissed, but
8 there was aléo a constructive trust claim which

9 survived that decision.

10 So my'assumption is what they attempted
11 to do is cast it in the frame of a constructive

12 trust to give it some name as to cause of action.

13 . Is that -- I am trying to understand. Is that what
14 the Court is getting at?

15 ‘ THE COURT: I think that, just as Itasca said,
16 } you.can bring a declarétory judgment action as long
17 as you are asking for the right sort of declaration.
18 So here; you can appropriately ask for declaratory
19 relief based on a legal theory as to the pre-2004
20 contracts. And if the legal theory is correct, then
21 the relief may well be appropriate.
22 The reason declaratory relief is not off
23 , the table here, in my view, is this is not a case
24 wﬁere the only relief scught is with respect to past

Amicus Court Reporters, Inc. infolamicusreporters.com
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Page 32
PROCEEDINGS
11/7/2012 | THE REGIONAL TRANSPORTATION AUTHORITY v. THE CITY OF KANKAKEE
1 conduct as to which the parties' positions have
2 become fixed. In that situation, a‘claim for
3 declaratory relief is just putting a funny'label on
4 a breach of contract or some other action:
5 This is a case in which the object of the
6 exercise is, at least in part, to provide guidance
7 to everybody going forward. And with regard to the
8 pre-2004 contracts, as I understand your position,
9 it is that although the 2004 statute does not itself
10 . say an&thing about them either way, they would be
11 . fatélly flawed, even if the 2004 étatute had never
12 been passed.
13 ’ MR. BERTSCHY: That is precisely correct; your
14 Honor.l | | |
15 THE COURT: And since the only contracts you
16 ‘ aré addressing in thatvregard, as I understénd it,
17 are contracts that are still in force, then relief
18 is being sought with respect to the relations of the
19 parties going forward. |
20 S In terms of what is and is not a
21 : Permissible declaratory relief request, then I think
22 the request.for declaratory relief is okay.
23 MR. BERTSCHY: All right. And I believe, and
24 we can éheck this out because, ocbviously, as you
Amicus Court Reporters, Inc. infoRamicusreporters.com
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