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BRIEF OF DEFENDANT-APPELLANT CHICAGO PARK DISTRICT

INTRODUCTION

This lawsuit involves a personal injury claim for damages su;tained as aresult ofa
bicycle accident on the Multi-Use Lakefront Trail “the Lakefront Trail”. The Circuit Court
of Cook County (“Circuit Court™) granted the Motion for Summary Judgment filed by
Defendant Chicago Park District (“the Park District™), finding that the Park District was
immune under the Local Governmental and Governmental Employees Tort Immunities Act
(“the Tort Immunity Act” or “the Act”). Plaintiff Isaac Cohen (“Plaintiff”) appealed the
decision to the Illinois Appellate Court, First District (“Appellate Court™). The Appeliate
Court reversed the judgment of the Circuit Court. The Chicago Park District petitioned this
Court for leave to app_eal, and the Petition was allowed. No questions are raised on the

pleadings.



STATEMENT OF ISSUES

Whether the Circuit Court properl); granted the Park District’s Motion for Summary
Judgment, finding that the Lakefror_lt Trail is a “road’; afforded absolute immunity under
Section 3-107(a) of the Tort Immunity Act. |

Whether the Circuit Court’s decision should be affirmed where the Lakefront Trail
is a “trail” afforded absolute immunity under Section 3-107(b) of the Tort Immunity Act.l

Whether the _Circuit Court propérly granted the Park District’s Motion for Summary
Judgment, finding that the facts fail to rise to the level of willful and wanton condﬁct as is
required by Section 3-106 of the Tort Immunity Act.

" Whether the Circuit Court’s decision should be affirmed wheré the Park District is
aft.‘orded absolute irﬁmunity un&er Sections 2-109 and 2-201 of the Tort Immunity Act for
discretionary decisions such as the repair of the Lakefront Trail.

STATEMENT OF JURISDICTION
Plaintiff filed his Complaint at Law against Defendanté City of Chicago' and thg ‘
Park District on. May 21, 2014. A-012. The Circuit Court granted the Park District’s Motion |
for Summary Judgment on July 28, 2015. A-09. Plaintiff appealed the decision to the
Appellate Court, and, on October 27, 2016, the Appellate Court issued its épinion réyérsing

the decision of the Circuit Court. A-16. The Park District filed a Petition for Rehearing on

" ! The Circuit Court granted Defendant City of Chicago’s Motion to Dismiss on November
24,2014, C-262. The City is not a party to this Appeal.

2 The appendix to this Brief is cited to as “A” (A-1 through A-52). The Record on Appeal
consists of three volumes of the Common Law Record (cited to as “C”), one volume of the
Report of Proceedings (cited to as “R”), and two supplemental volumes of the Common
Law Record (cited to as “Supp. C”). The Table of Contents to the Record on Appeal is
found at A-42 through A-52. '



November 17, 2016, which the Appellate Court denied on December 7, 2016. A-39. The

Park District mailed its Petition for Leave to Appeal on January 11,2017, within 35 days

of the order denying the Park District’s Petition for Rehearing. The Park District then filed
a Motion to File its Petition for Leave to Appeal Instanter, which the Supreme Court
allowed and filed the Park District’s Petition for Leave to Appeal on January 31, 2017. A-
40. Plaintiff filed a Moﬁon to Dismiss for Want of Jurisdiction on April 19, 2017, which
this Court denied on May 8, 2017. A-41. '
STATUTES INVOLVED
“ The Tort Immunity Act provides in pertinent part:

Sec. 3-107. Neither a local .public entity nor a public
employee is liable for an injury caused by a condition of: (a)
Any road which provides access to fishing, hunting, or
primitive camping, recreational, or scenic areas and which is
not a (1) city, town or-village street (2) county, state or
federal highway or (3) a township or other road district
highway. (b) Any hiking, riding, fishing or hunting trail.

745 ILCS 10/3-107.

Sec. 3-106. Neither a local public entity nor a public
employee is liable for an injury where the liability is based
on the existence of a condition of any public property
intended or permitted to be used for recreational purposes,
including but not limited to parks, playgrounds, open areas,
buildings or other enclosed recreational facilities, unless
such local entity or public employee is guilty of willful and
wanton conduct proximately causing such injury.

745 ILCS 10/3-106.

Sec. 1-210. "Willful and wanton conduct" as used in this Act
means a course of action which shows an actual or deliberate
intention to cause harm or which, if not intentional, shows
an utter indifference to or conscious disregard for the safety
of others or their property. This definition shall apply in any
case where a "willful and wanton" exception is incorporated
into any immunity under this Act.



745 ILCS 10/1-210.
Sec. 2-109. A local public entity is not liable for an injury-
resulting from an act or omission of its employee where the
employee is not liable.
745 ILCS 10/2-109.
‘ Sec. 2-201. Except as otherwise provided by Statute, a public
employee serving in a position involving the determination
of policy or the exercise of discretion is not liable for an
injury resulting from his act or omission in determining
policy when acting in the exercise of such discretion even
though abused.
745 1ILCS 10/2-201.
STATEMENT OF FACTS
I THE LAKEFRONT TRAIL
The Park District’s Director of Planning & Construction, Robert Rejman; Deputy
Director of Capital Construction, Linda Daly; Director of Facility Management, Robert
Arlow; and Senior Project Manager, Bill Gernady, provided detailed descriptions of the
Lakefront Trail and the Park District’s annual inspection and repair procedures for the
Lakefront Trall The Lakefront Trail spans appr0x1mately twenty six miles, running from
Hollywood Avenue at the north to 71st Street at the south. C-408 (p. 22), 428 (p. 33), 466
(p. 19).
The Lakefront Trail is approximately twenty-one feet at its widest and twelve feet
_at its nnarrowest, and was designed to accommodate the Park District’s maintenance
vehicles, including SUV’s, cars, golf carts, garbage trucks, and riding lawnmowers. C-408

(pp. 23-24), 429 (pp. 34-35). The Lakefront Trail is comprised of concrete, asphalt, and

‘compacted. 'gravel screens. C-430 (p. 41). The asphalt applied on the Lakefront Trail has a



thicker overlay, intended to enable use of the Lakefront Trail by heavy vehicles and
garbage trucks. C-468 (p. 27). Approximately 30,000 patrons use the Lakefront Trail on a
typical summer day. C-429 (p. 35). Most of the areas surrounding the Lakefront Trail are
| undeveloped, opén }iarkland. C-429 (p. 36). Patrons often fish along the shoreline that is
adjacent tc;s and accessible from'the Lakefront Trail. C-431 (p. 42).

IL. THE PARK DISTRICT’S ANNUAL INSPECTION AND REPAIR OF THE
LAKEFRONT TRAIL

Every spring, when the weather permits, the Park District’s Senior Project
Manager, Bill Gernady (“Gernady”), inspects the Lakefront Trail (“the inspection”), in
order to generate a scope of work, by driving the lengt.h of the Trail with a Park District
vehicle. C-410 (pp. 32-33), 425 (p. 18). Gernady’s position® ' requires extensive -
construction experience and expertise. C-412 (pp. 39-40), 440 (p. 78), 463 (p. 9). Gernady
has worked in the construction field for over'tﬁirty years and has Been involved in the
Lakefront Trail inspection/repair process for the fourteex.ﬂa years he has been employed by
the Park Diétrict. C-464 (p. 10), 466 (pp. 19-20). The Park District depends on Gernady’s
expenise to determine which conditions of the Lakefront Trail need to be addressed, as
there are no procedures or guidelines relating to the inspection. C-412 (pp. 39-40), 417 (pp.
59-60j. The inspectidn is conducted in spring because the Lakefront Trail is subjected to
significant damage i-n the winter by waves, severe storms, and ice run-up. C-425 (p. 18),
428 (p. 31). |

As part of the inspection, Gernady will look for and identify any defects, such as

3 Gernady was the assistant Job Order Contractor at the time of the 's'ubject incident, but he
alone conducted the Lakefront Trail inspection in 2013 and had the same responsibilities’
then as he does now under the title of Senior Project Manager. C. 465 (p.'17), 467 (p. 25).
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cracks in the pavement, missing pavement, painted lane markings that are worn and
“difficult to read, and damaged signage. C-411 (p. 35). The initial inspection typicélly takes

a couple of weeks to complete. C-412 (p. 41). After finalizing a scope of work, Gernady

_drafts a reiquest for proposal (“RFP”) to be issued to a group of rapid-response general
contractoré for bid through the Park District’s rapid-response pfogram. C-411 (p. 36), 470 |
(pp. 35, 37). The rapid-response program consists of a group of pre-qualified outside
contractors. C-415 (p. 50).

The RFP takes two to three weeks to prepare and includes a written description of
the work that needs to be completed—including phbtos, locations, and required materials.
C-412 (p. 41), 469-70 (pp. 33-34). The Senior Project Manager has wide latitude in
deterrﬁining the necessary repairs, and the Park District does not have a set policy regarding
the manner in which inspections must be completed. C-468 (pp. 28-29)

W};en determining which bid to accept for the completion of the repairs, Gernady
considers t‘he current workload of the contractors. C-470 (pp. 35-36). Upon selecting &
contractor, Gernady will issue a notice to proceed. C-470 (p. 37). The notice to proceed
does not typically include a deadline for the project * —because weéther conditions on the

‘Lakefront Trail are not always conducive to work deadlines—but it is assumed that the

work will be carried out as soon as possible. C-416 (p. 56), 475 (p. 55). Gernady decides

the project timeline, taking into account the availability of asphalt or other materials,

* While the Park District’s director of Planning & Construction, Robert Rejman, testified
that contractors are usually given an anticipated schedule regarding when Lakefront Trail
repairs should be conducted, Rejman goes on to state that the Senior Project Manager,
Gernady, makes project timeline decisions and Gernady has testified that he never issued
a notice to proceed, for the Lakefront Trail, that included a deadline. C. 439 (p. 76), C. 475

(p- 55).



equipment, and labor. C-439 (p. 76).

Part of the Senior Project Manager’s analysis during the annual Lakefront Trail
inspection includes determining which, if any, conditions require immediéte repair. C-418
(p. 63). In jthe case of an emergency—such as an instlance ;Nhere the Lakefront Trail
experienced severe storm damag?—-Gemady may elect to contact a contractor directly, in
order to have them address the condition, rather than including the condition in the RFP to
‘be sent to the rapid-response contractors. C-483 (p. 86). In a situation where an area of the
Lakefront Trail is rendered impassible due to significant damage, that area may be blocked
oft using b.arriers and signs. C-433 (pp. 52-53). The Park District does not use cones to
mark cracks and holes in the Lakefront Trail as “they [would not] stay there very long.” C-
433 (pp. 52-53). The budget allocation for the annual Lakefront Trail repairs is pre-
approved each year. C-411 (pp. 36-37)-. Gemaay conducts a follow-up inspection, after the
contractors{complete their repairs, to ensure that the work was completed satisfactorily. C-
466 (p. 20).

Apart from the annual Lakefront Trail inspection, the Park District also administers
spot inspections that ére prompted by Park District patrons or staff who notice a condition
on the Lakefront Trail and report it to the Park District (also referred to as a “spot inspection
request”). C-433 (p. 50), 450 (p. 23). The spot ins-pection/repair process typically takes
thirty to ninety days, depénding upon the level of urgency. C-450 (p. 24). Patrons can report
Lakefront Trail conditions by calling the Park District’s designated telephone number. C-
433 (p. 50).

Robert Arlwr (“Arlow”) is the Park District’s Director of Facility Management. C-

446 (p. 7). jHe manages the Park District’s approximately 260 in-house trades employees,_



who are tasked with maintaining and repairing the Park District’s approximafely 300
buildings and 600 parks. C-447 (p. 10). Arlow receives and respondsrto spot inspection
requests pertaining to conditions fhroughout the Park District’s proper_ties. C-450 (p. 22).
‘ W.heﬁ Arlow receives a spot inspection request, he or a member of his staff will inspect the
area in-person. C-450 {pp. 24, 26). Arlow has discretion to determine whether or not a
condition needs to be addressed, and he is not bound by any Park District guideline when
making this determination. C-450 (p. 24), 451 (p. 27). After conducting the spot inspection,
Arlow weighs the circumstances and determines if the éondition could be more efficiently
addressed by the Park District’s in-house tra_des employees, as opposed to requiring the use
of outside contractors. C-447 (p. 12). The Facility Management Department does not have
an asphalt crew and repairs to concrete and asphalt———including this type of repair for the
Lakefront'Trai‘l—are almost exclusively conducted by outside-contractors. C-423 (p. 13),
447 (p 13), 451 .(p. 29).
III. REPAIR OF '_I‘HE SUBJECT CONDITION.

In spring 2013-—around June—Arlow received a call from a park patron regarding
a gap in fhe .concrete on the Lakefront Trail near the north side of the Shedd Aquarium—
i.e. the sub_iéct condition. C-453 (pp. 36-37), 454 (p. 38), 477 (p. 65). In response, Aribw
contacted Gemnady and, a few days after receiving the initial caltl, they inspected the
condit_ioﬁ. C-454 (ia. 39). Arlow and Gernady determined® that the subject condition should

be included in the RFP for Lakeffont Trail repairs, which Gemady had generated that

3 While Arlow does not decide how conditions of the Lakefront Trail will be repaired, he
does manage the Park District’s in-house trades employees and has the authority to assign
a project to an in-house tradesperson if this would be more efficient. C. 447 (pp. 12-13),
C. 458 (p. 57). '


http:451(p.27

spring to be sent fo the'rapid-response contractors. C-136, 436 (p. 64). The aforementioned
RFP was issued on June 10, 2013. C-137-38. Meccor Industries (“Meccor™) submitted its
bid for the project on J l.me 12, 2013. C-l 39. The Park District issued a nofice to proceed to
Meccor on J ﬁne 19, 2013. C-141. Beverly Asphalt Paving Company, a sub-contractor of
Meccor, used asphalt to repair the subject condition on July 10, 2013. C-439 (p. 74), 480
(p- 77), 481 (p. 79). In July or August 2l013_, Arlow returned to the Lakefront Trail, after
the rapid-response contractor, Meccor, had completed the project, to ensure that the subject
condition had been addressed——;-which it had. C-439 tp. 74), 456 (p. 47).

IV. INCIDENT

In the eight years prior to the subject incident, Plaintiff would ride his bike on the
Lakefront Trail nearly every Sunday morning, starting at Fullerton Avenué and heading
south on the Lakefront Trail to Northerly Island and then re;[uming north along the same
route. C-518 (p. 12), 519 (p. 13).

On or about July 7, 2013, seventy-six-year-old l;laintiff was riding his bicycle
southbound on the Lakefront Trail, near the Shedd Aquarium, when he veered into tl;e
middle of the northbound and southbound lanes to avoid a pedestrian. C-517 (p. 6), 519 (p.
16). As he was in the process of passing the pedestrian, and whilej moving at a rate of
approximately two to three miles per hour, Plaintiff’s bicycle tire allegedly became wedged
in a gap between two slabs of concrete, causing him to fall. C-520 (p. 18), 521 (p. 21).

The subject condition consisted of a gap where two concrete slabs joined in the
middle of the Ianes of the Lakefront Trail. C-521 (pp. 21, 23). The g.ap was approximately
three to four inches at its widest (tapering-to the south and north), two to three inches deep,

and three to four feet long. C-521 (pp. 21-22). The day of the incident was the first time



Plaintiff observed the subj.ect condition, despite riding hiS bikq on the Lakefront Trail
" almost every Sunday for the preceding eight years. C-518 (p. 12), 521 (p. 23). Plaintiff
described the condition of the Lakefront Trail on the date of the incident as “pretty good”—
apart fromithe subject condition. C-522 (p. 28). Approximately ten to fifteen minutes after
Plaintiff’s ?fall, and after having walked his bicycle for a short period of time, Plaim-iff
remounted his bicycle and biked home. C-523 (p. 30).

Approximately one week after the subject incident, and as Plaintiff was again
bicycliné on t‘he Lakefront Trail in the area of the subject incident, he noticed that the
subject condition had been repéired. C-518 (p. 12}, 525 (p. 39).

ARGUMENT

Summary Judgment should b§: affirmed “on any basis present in the record”. See
Raintree Homes, Inc. v. Vil_lage of Long Grove, 209 111. 2d 248, 261 (2004) (tﬁe reviewing
court can -aifﬁrm on any basis found in the record); Kirnbauer v. Cook County Forest Pres.
Dist., 215 Ill. App. 3d 1013, 1016 (1st Dist. 1991). Fuﬁher, this Court is not ‘limited to
those issues raised in the Park District’s Petition for Leave to Appeal, as the doctrine of
-waiver does not constrain the Court to consider additional bases upon which it can affirm
the Circuit Court’s decision in order “to provide a just result and to maintain a sound and
uniform body ofprecedeﬁt.” Sullivan v. Edward Hosp., 209 111. 2d 100, 125 (2004), guoting
Dillon v. Evanston Hosp., 199 111. 2d 483, 504-05 (2002).

The Court’s review of the Circuit Court’s decision granting summaryjudgmenlt 1S
de novo. Ojutboard Marine Corp. v. Liberty M;zt. Ins. Co., 154 111. 2d 90, 102 (1992). In

addition, issues of statutory interpretation involve questions of law, which are also

reviewed de novo. Brunton v. Kruger, 2015 1L 117663, § 24.
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Here, the record supports a finding affirming the Park District’s Motion for
Summary Judgment, as (1) the Lakefront Trail 1s an “acéess rc;ad’f afforded absolute
immunity by Section 3-107(a) of the Tort [fnmunity Act, (2) the Lakefront T;"ail is a “trail”
afforded absolute immunity by Section 3-107(b) of the Tort Immunity Act, (3) the
undisputed' facts fail to rise to the level of willful and wanton conduet, as is required by
Section 3-106 of the Tort Imrﬁunify Act, and (4) the Park District is afforded absolute
immunity under Sections 2-109 and 2-201 of the Tort Immunity Act 'for discretionary
decisions such as the ﬁature of repairs to the Lakefront Trail. 745 ILCS 10/2-109 and 10/2-
201. "

L SECTION 3-107 OF THE TORT IMMUNITY ACT PROVIDES ABSOLUTE
IMMUNITY AS THE LAKEFRONT TRAIL IS EITHER AN ACCESS
ROAD OR A TRAIL
The purpose of the Tort Immunity Act is to protect local public eﬁtiﬁes and public

employees from liability arising from the operation of government and “to prevent the

divrersion of public funds from their intended purpose to the payment of damage claims.”

745 ILCS 10/1-101.1; Bubb v. Springfield Sch. Dist. 186, 167 Hli. 2d 372, 378 (1995).

Section 3-107 of the Act provides absolute immunity for injuries caused bya condi-tion of

certain categories of roads and trails. 745 ILCS 10/3-107.

A. . The Circuit Court Did Not Err in Finding that the Lakefront Trail is a
“Road” Afforded Absolute Immunity by Section 3-107(a)

The Circuit Court properly held that the Park District is absolutely immune from
liability, where the Lakefront Trail is a “road” as contemplated by Section 3-107(a) of the
Tort Immumty Act. A-09.

There exists limited case law interpreting subsections 3-107(a) and (b) of the Ton

Immunity Act. Prior to the Appellate Court’s decision in this matter, the only case that
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interﬁreted subsection 3-107(a) was Scott v. Rockford Park Dist., 263 111. App. 3d 853 (2d
Dist. 1994). In Scott, the plaintiff was riding his bicycle on a bike path bridge that provided
access to a public park. /d. at 854. The plaintiff’s wheel struck a crack in the path, and he
was thrown over the side of the bridge. /d. The trial court held that the defendants were
immune from liability under Sectior.i 3-107(a) ;)f the Tort Immunity Act. Id. On.appeal, the
éppellate court affirmed, finding that Section 3-107(a) “unambiguously grants full
immunity for access roads leading to fishing, -hunting, primitive qamping areas,
recreational areas, and scenic areas.” /d. at 857. The court held that the “primitiveness”
requirement applied only to camping areas to which the road provided access and not to
the nature of the access road (bridge) itself. /d. Further, the court found that the relevant
access provided by the bridge was access to a park, which was a “recreational area.” Id.
Because the statute was unamt;iguou.s, the court’s analysis of the statute ended there, and
it did not need to resort to any other rules of construction. /d.

The Scott decision stands in contrast to the Abpellate Court’s decision hefe, where
the First District Appellate Court detemllined the statute was ambiguous as to whether
“primitive” modifies not only “camping,” but alsb the words “recreational” and “scenic”.
A-14-15. The Appellate Court’s analysis contradicts the main rule of statutory
| construction, which is to give effect to the plain meaning of the words without inferring
limitations or condi—tiovns that the legis]aturé did not express. McElroy v. Forest Pres. Dist.,
384 IH. App. 3d 662, 667 (2d Dist. 2008). If the legislature wanted to limit the language in
Section 3-107(a) to “primitive recreatio;lal” and “primitive scenic” areas, it fvould have
drafted the Section as such. However, because “primitive” is included only before the word

“camping,” it cannot be read as modifying any word other than “camping.”
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While Goodwin v. Carbondale Park Dist., analyzed Section 3-107 “as a whole”, it
did so primarily for the distinct purpose of differentiating Sections 3-107 and 3-106 of the
Tort Immunity Act. 268 I11. App. 3d 489, 493 (5d Dist. 1994). Furthermore, the Goodwin
court distinguished the Scott decision, finding that Scott interpreted and applied a different
subsection of 3-107. Id at 494. |
In the instant case, the Appellate Court relied on Muil, McEiroy, Brown, and

7’
Goodwin for the contention that Section 3-107 applies only to unimproved property.

McEiroy, 384 Tll. App. 3d 662; Mull v. Kane Cnty Forest Pres. Dist., 337 11l. App. 3d 589
(2d Dist. 2003); Brown v. Cook Cnty. Forest Pres., 284 11l. App. 3d 1098 (1st Dist. 1996},
Goodwin, 268 1ll. App. 3d 489, However, not only are these cases distinguishable, as they
dealt or}_ly with subsection 3-107(b), but they also apply an improper and overly restrictive
definition of “trail” which the Courts have used to limit the applicability of Section 3-107
as a whole. (See infra Argument Section I. B., regarding the definition of “trail” and the
applicabi_lity of Section 3-107 to property not found within unimproved areas).

Still, even if this Court finds that Section 3-107(b) is limited to trails in undeveloped
areas such as forested or mountainous regions, this does not necessitate an interpretation
of Section 3-107(a) that limits this subsection to those roads that provide access to primitive
recreational and primitive scenic areas. The doctrine of in pari materia (two statutes or
sections of the same statute deal.ing with the same subject matter will be considered with
reference_ to each otheér) is still subordinate to the primary rule of statutory construction—
to ascertain and give effect to the plain and ordinary meaning of the words found in the
statute. Collinsville Cmty. Unit Sch. Dist. No. 10 v. Reg’l Bd., 218 1. 2d 175, 185-86

(2006).
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The plain meaning of “road” is “[a} wide way leading from one place to another,
especially one with a specially prepared surface which vehicles can use.” Oxford
. Dictionary, available at http://oxforddictioﬁaries.com/deﬁnition/émerican_eng]ish/road.
The plain meaning of “recreational” is [r]elating to or denoting activity done for enjoyment
when one is-  not working.” Oxford Dictionary, a'vai]able at
http:/foxfdrddictionaries.com/deﬁnitionfamerican_english/recreétional. The plain meaning
of “scenic” is “[p]roviding or relating to views of impressive or beautiful natural scenery.”
Oxford Dictionary, http://()xforddictiona;ries.com[deﬁnition/a‘merican_e‘nglish/scenic.

* Based on the plain lﬁeaning of the words, “road,” “recreational,” and “scenic,” it is
clear that the Lakefront Trail is covered by the language in Section 3-107(a) of the Tort
Immunity Act. The Lakefront Tratl is:a multi-use trail extending approximately twenty-six
miles along Lake Michigan. C-408 (p. 22), 428 (p. 33). While the Lakefront Trail is itself |
recreational in nature, it also provides access to other recreational areas, scenic arf;f:as, and
fishing areas. C-42§ (p. 36), 431 (p. 42) Fuﬁher, the Lakefront Trail was designed to
accommédate large maintenance vehicles. C-408 (p. 23).

Lastly, even if thié Court were to find that “primitive” modifies “camping”,
“recreational”, an.d “scenic areas”, it remains that the Lakefront Trail directly abuts Lake
Michigan to the east, where Lake Michigaﬁ is by its very nature “primitive” and
undeveloped. Further, subsection 3-107(a) aléo provides that a road—which is afforded
absolute immunity—aléo includes those roads that provide access to fishing, where there
is no “primitive” modifier found in ‘the text of the statute for fishing areas and the word
- “fishing” precedes the word “primitive”. 745 ILCS 10/3-107(a). Therefore, the Lakefront

Trail is also a “road” for purposes of subsection 3-107, as it provides access to fishing areas
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along Lake Michigan. C-431 (p. 42).
B. Section 3-107 is Not Limited to Undeveloped Property
The existing Section 3-107 case law imposes conditions and limitations on the
applicability of this Section, which are neither found within nor supperted by the clear
statutory language. See Brown, 284 Ill. App. 3d at 1101 (this was the first case ir.lterpreting
Section 3-107 that cited to and adoptéd this deﬁnitioﬁ of “trail”). This very issue is
currently pending before this Court in Corbett v. Cnty. of Lake, 2016 IL App (221) 160035
(pet. for leave to apﬁeal granted, No. 121536), and the Park District. takes the same position
on the interpretation of Section 3-107 as Defendant-Appellant the City of ‘Highland Park .
and Amicus Curie thé Park District Risk Management Agency. |
The word “trail” is neither‘deﬁned in Section 3-107 nor found elsewhere within the
Tort Immunity Act. As such, the céurts have been applying the following dictionary
definition of the word “trail”: a “marked path through a forest or mountainous region”.
Webster’s Third NeW International Dictionary, 233 (198 1); see Corbett, 2016 IL App (2d)
160035 at § 23; McEiroy, 384 11l. App. 3d at 667; Mull, 337 Il App. 3d at 591-92; and
Brown, 284 Til. App. 3d at 1101. That deﬁniﬁo'n of “trai]”Aimproperly requires that the
property be undeveloped and remain in its natural condition before immuhity applies, but
where there is.no such requirement found in Section 3-107 of the Tort Immunity Act. .
Similarly, in Goodwin, the Fifth District limited the application of Section 37107(b)
fo property “in its- natural condition with obvious ‘hazards as a result of that natural
condition.” 268 I1I. App. 3d at 493. These cases disregard the rules of statutory cbnstruction
by applying an overly narrow and restrictive definition of the word “trail”. This definition

of “trail” is nonsensical when considering that the statute was enacted by the Illinois
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’ legislature, where the State of lllinois‘does not have any mountains, thereby serving only
to further limit the deﬁﬁ_ition of “trails” to only those jocated in forested areas. Corbett,
2016 IL App (2d) 160035 at § 29.

The fundamental rule of statutory construction is to ascertain and give effect to the

intent of the legislature. Nelson v. Kendall Cnty., 2014 IL 1 16303,.11 23; Collinsville Cmty.

Unit Sch. Dist. No. 10,218 111. 2d at 186. The best indicator of the legislature’s intent is the

language of the statute, which must be given its plain and ordinary meaning. /d. While any
ambiguitiés in the Tort Imnllunity Act are strictly coﬁstrued against the public entity;
Because the Tort immunity Act 15 in derogafion of the common law—this pﬁnciple does
not permit courts to read into the Act exceptions, limitations, or conditions that the
legislature did not t;,xpress. Scort, 263 11l. App. 3d at 857; DeSmet v. Countiz of Rock Islc.ma’,
219111.2d 497, 510 (2006); Epstein v. Chicago Bd. of Educ., 178 111.2d 370, 276-77 (1997);
Barnett v. Zion Park Dist., 171 111.2d 378, 389 (1996); McElroy, 384 111. App. 3d at 667.
Therefore, instead of relying on an overly restrictive definition of “trail”, this Court
| should employ a deﬁnitiqn that more appropriately reflects the intent of the legislature for
trails located in Illinois, including:
“a) a péth or ‘track made by repeated passage or deliberately blazed, b) a paved
or maintained path or track, as for bicycling or hiking” (Webster’s New World
- College Dictionary, Fourth Edition (2002)),
- “a marked or established path or ‘route” (Webster’s Collegiﬁte \Dictionary,
. Tenth Edition, (1995)).
Section 3-107(b) does not include any limitations as to where a “trail” must be

located, and, instead, only references “Any hiking, riding, fishing or hunting trail.” 745
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ILCS 10/3-107(5) (emphasis added). Again, there 1s nothing in Section 3-107 that limits
“trails” to those féund in forested or mountainous areas, especially where there are no
mountains'in Ilinois. It remains that if the legisléture intended to limit Section 3-107(b)
immunity to .trails in forested areas, it would have done so.

C. In the Alternative, the Lakefront Trail is a “Trail” Afforded Absolute
Immunity by Section 3-107(b) '

| . Should this Court rule in favor of the defendant City of Highland Park in Corbett
(No. 121536) and find that a “trail” under.Section 3-107(b) is not limited to only those
traifs located in forested or mountainous areas, then this Court should also find that the
Lakefront Trail is a “trail” afforded absolute immunity under 3-107(b). As discussed in full
above, the definition currently applied to “trail” is overly restrictive and does not reflect
the intent of the legislature. (See supra Argument Section I. B). The Lakefront Trail
accommodates bicyclists and pedestrians and directly abuts Lake Michigan as well as
surrounding parkland. C-428 (p. 33), 429 (p. 36), 431 (p. 42). Lake Michigan clearly exists
" In its natural and undeveloped state, and the Laklefro_nt Trail enables patrons to access the
surfoupding parkland, fishing areas, and scenic areas. C-431 (p. 42). |
The fact that the Lakefront Trail is also adjacent to the developed City of Chicago,
‘which is neither owned nor controlled by the Park District, should not have the effe;:t of
removing immunity for the Lakefront Trail. In Mull, the court noted that the local public
entity’s immunity was not affected by the “actions of a property owner different from the
public entity in question” such that if another entity developed property adjacent to a trail,
this development would ﬁot affect the underlying immunity afforded to the trail under
Secﬁon 3-107. 337 11l. App. 3d at 592-93 

Further, applying an overly restrictive application of Section 3-107 would likely
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create disincentives for the continued development, designation, and operation of large-

scale trail systems for bicyclists, such as to the Lakefront Tl:ail, due to the potential liability

exposure, especially where municipalities such as the Park District fully expeéted these
trails to qiua]ify for the protections afforded by Section 3-107. Th(? Park District already
expends si‘gniﬁcant resources to inspect and maintain the Lakefront Trail, as harsh winters,

storm damage, waves, and ice cause damage to the cement and asphalt. C-425 (p. 18), 428

(p. 31). The Park District developed the Lakefront Trail in order to provide a trail for

bicyclists and pedestrians that permits them access to the natural beauty and resources of

Lake Michigan. The immunity afforded by Section 3-107 is integral to the Park District’s

ability to preserve and operate the Lakefront Trail.

IL THE FACTS FAIL TO RISE TO THE LEVEL OF WILLFUL AND
WANTON CONDUCT AS IS REQUIRED BY SECTION 3-106 OF THE
TORT IMMUNITY ACT '

Th'e facts fail to support a finding of willful and wanton conduct, as required by
Section 3-106 lof the Tort Immunity Act. 745 ILCS 10/3-106. The Tort Immunity Act
defines willful and wanton conduct as:

“[A] course of action which shows an actual or deliberate
intention to cause harm or which, if not intentional, shows
an utter indifference to or conscious disregard for the safety
of others or their property.”

745 ILCS 10/2-210. In cases where there is insufficient evidence to sustain an allegation

of willful and wanton conduct, the issue should not go to the jury for its consideration. Barr

V. Cunnin‘g;’ham, 2017 1L 12_0751,1] 15.

Thcie Park District’s precautionary procedures and acts in this case (including

conducting an annual Lakefront Trail inspection, responding to a park patron’s spot

inspection request regarding the subject condition, incorporating the repairs for the subject
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condition in a bid to be addressqd through an expedited repair process, and inspecting the

-subject condition after the rapid-response contractor had completed its work), demonstrate
an immediate and ongoing concern for the safety of patrons on the Lakefrontl Trail and
negate an inference of willful and wanton conduct, even if the aforementioned précautions
were insufficient to prevent Plaintiff’s injury. C;136, 410 (pp. 32-3‘3), 436 (p. 64), 439 (p.
74), 454 (p.-39); see Lynch v. Board of Educ., 82 1ll. 2d 415, 430-31 (1980} (school
employees who exercised some precautions to protect students from injury, even if those
precautions were insufﬂcie-nt, did not engage in willful and wanton conduct). Given the
aforementioned measures undertaken by the Park District, it cannot be said that the Park
District engaged in of a course of action showing utter indifference or conscious disregard
for the safety of other.é, as required for a showing of willful and wanton conduct. /d., 745
ILCS 10/2-210; C-136, 410 {pp. 32-33), 436 (p. 64), 439 (p. 74), 454 (p. 39).

In Lester v. Chicago Park Dist., the plaintiff was injured while playing softball at a
park. 159 Ill. App. 3d 1054, 1055 (1st Dist. 1987). The plaintiff contended that the Park
District waé willful and wanton as it caused ruts and holes in the field and then
insufficiently and without proper materials attempted to re-fill the hol.es. Id. p. 1056. The
court held that to equate the Park District’s actions—in discovering the condition
complained of and taking affirmative rehabilitative acts after such discovery in an attempt
to remedy the problem—with willful and wanton conduct would render that standard
synonyrﬁous with ordinary negligence. /d. p. 1059.1Here., Plaintiff’s claims are similarly
insufficient for a sho-wing of willful'and wanton conduct, as Plaintiff argues thgt the Park

District’s affirmative efforts to repair the subject condition were insufficient to prevent

Plaintiff’s injury. /d. p. 1056.
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While, through the exercise of hindsi éht, alternative and more expedient means of
add,ressinglthe subject condition could be identiﬁed, a failure to take the best or most
- expedient course of action does not serve as evidence of willful and wanton conduct. See
Barr, 2017 1L 120751, § 18 (teacher who took some safety prec.autions, but did not require
the use of additional, réadily available, safety equipment, was not guilty of willful and
wanton conduct where a student suffered an injury that likely would have been prevented
through the use of said additional safety equipment); Cunis v. Brennan, 56 1ll. 2d 372,376
(1974) (courts will not look back at the mishap with the wisdom born of the event). The
Park District addressed the subject condition through the use of an expedited repair
process—the rapid-response'program—wilich accelerates the assignment/completion of
repairs—as; rapid-response contractors are pre-qualified and therefore do not have to go
through 'thd Park District’s standard bid qualification process. C-415 (p. 50), 433 (p. 51),
484 (p. 93). That the Park District did not ensure the condition was repaired within a shorter
timeframe and/or did not employ alternate means to address the condition, outside of the
rapid-response  program, amounts, at most, to inadvertence, incompetence, oOr
unskillfu]néss,’ conduct that does not rise to the level of willful and wanton. See Bialek v.
Moraine Valley Cmty. Sch. Dist. 524,267 Ill. App. 3d 857, 865 (lst Dist. 1994).

Although a Park District employee did identify the subject condition as being an
emergency; such that it necessitated repair, it remains that all six of the c'onditions; included
into the 20513 Lakefront Trail RFP were included for safety reasons, and the mere act of
acknowledging that a condition could pose a danger does not establish willful and wanton

conduct. C-436 (p. 64), 483 (p. 86); see Lorenc v. Forest Pres. Dist., 2016 IL App (3d)

150424, 121 (acknowledging that trail sentinels could cause bicyclists to injure themselves
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does not establish an utter indifference or conscious disregard for the bicyclist’s safet}./).
In concludiné that there is an issue of fact as to whether or not the Park District’s
conduct rose to the level of willful and wanton, the Appellate Court relied on Palmer v.
Chicago }E’ark Dist., 277 11l. App. 3d 282 (1st Dist. 1995). In Palmer, the court found that
a fence had been lying on its side for three months and that the defendant knew or should

have known that the fence posed a dangér during that three month period yet “took no -

corrective action to repair or warn about the fence.” 277 Ill App. 3d at 289 (emphasis

added).

| In stark contrast, here, upon being notified of the subject condition through a patron
complaint, Park District employees promptly inspected the condition and .added it to the
existing scope of work for the Lakefront Trail repairs, to be addressed through the
expedited rapid-response repair process. C-136, 436 (p. 64), 454 (p. 39). The Appellate
Court’s pésition, that the Park District’s failure to take additional precautions—such as
“warn[ing] patrons of the defect, barricad[ing] the defect, or expedit[ing] the.repair
process”—could constitute willful and wanton conduct, is erroneous. As noted above, a
failure to take the best or most expedient course of action does not serve as evidence of
willful and wanton conduct and, at most, constitutes inadvertence, incompetence, or
unskillfulness. S.e;e Barr, 2017 IL 120751, 4 18; see also Bialek, 267 Ill. App. 3d at 865.
The Appellate Court’s reasoning is further flawed, as the evidence established that the
‘Lakefront Trail experiences severe damage each winter and, as a result, the Park District
oﬁly blocl;g\s off areas of the Lakefront Trail when the area is rendered “impassible;”
moreover, variable weather makes it difficult for the Park District to set deadlines for its

rapid-response contractors to complete Lakefront Trail repairs. C-428 (p. 31), 433. (p. 52),

21



475 (p. 55).

Again, the Park bistrict made a conscientious effort to repair the subject condition

in a timely manner. As_ such, the Park District’s conduct cannot be classified as exhibiting
“utter indi:fference” or “conscious disregard” for the safety of others as would be required
fora shov\r;iﬁg of willful and wanton conduct. | ‘

IIl. THE PARK DISTRICT IS AFF ORDEb ABSOLUTE IMMUNITY FOR

DISCRETIONARY DECISIONS PURSUANT TO SECTIONS 2-109 AND 2-

201 OF THE TORT IMMUNITY ACT

The Park District is absolutely immune from Plaintiff’ s claims, as the Park

District’s Director of Facility Management, Arlow, and S_enior Project Manager, Gernady,
(A) exercised discretion and (B) made policy decisions when determining how thé address
.the subject condition. See 745 ILCS 10/2-109 and 2-201.

Secftion 2-20]1 immunity applies where a Park District em;.ﬂoye-e’s act ‘or omission
is both an %x'.ercise of discretion and a determination of policy. See Harine'k v. 161 N. Clark‘
_ St. Ltd. P'ship., 181 Ill. 2d 335, 341 (1998). Discretionary acts are those that are 1) unique
to a particular office and 25 involve the exercise of personal deliberation and judgment in |
deciding whether or not to perform a particular act, and h()\.%r and in what manner the act
shouid be berforrned. Wrobel v. City of Chicago, 318 I1l. App. 3d 390 (1st Dist. 2000).
Policy decisions are those fhat require the municipality to balance competing interests and
to make a judgment call as to what solution will best serve each of those interests. Harinek,

181 Ill. 2d at 342.

A, | The Park District’s Employeeés Exercised Discretion with Regard to the
Repair of the Subject Condition

Park District employees Arlow and Gernady both made discrétionary decisions as

there was no prescribed method for addressing the subject condition. In Jn re Chi. Flood
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Litig., the defendant City of Chicago (“the city”) was notified of damage to a tunnel but
did not make repairs in time to prevent the tunnel’s failure. 176 III. 2d 179, 185 (1997).
This Court held that the city was entitled to discretionary imn.mnity for both its failure to
promptly repair the tunnel and its failure to warn the plaintiffs of the tunnel defect. /d. p.
197. This Court reasoned that there ;vvas no prescribed method for how to repair the tunnel,
how quickly to make the repair-, or how to warn the plaintiffs of the defect. /d. at 196-97.
This Court further reasoned that the city had to make several discretionary decisions
following notice of the tunnel defect, including \.VhO‘ would repair the tunnel and, if they
elected to use an independent cont‘ractor, how the contractor would be hired and‘on what
terms. /d. at 197. |

Similar to the circumst‘ances in In re Chi. Flood Litig., Arlow made a discretionary
decision when he determined that the subject condition should be addressed through the
rapid-response i)rogram, as opposed to using one of his in-house trades employees. C-447
(p. 12). Arlow possessed the unique role of managing the Park District’s approximately
260 trades employees. C-447 (p. 10). He was also responsible for conducting spot
inspections and responding to Park District patron and employee notifications regarding
~ conditions of Park bistrict properties. C-447 (p. 10), 450 (p. 22). Arlow was not bound to
any Park District guidelines and rendereci a decision based on his knowledge and
experience as well as considerations including the availability of in-house crews a;ld
materials. C-447 (p. 12), 450 .(p. 2;4), 451 (p 275; Wrobel, 318 11l. App. 3d at 395
(ministerial acts, as opposed to discretionary acts, aré those that éfe absolute, certain’and
impefative, involving merely the execution of a :";et task).

After Arlow determined that the subject condition should not be addressed through
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the use of an in-house tradesman, Gernady similarly made a discretionary decision in
electing to addreés the subject condition through the rapid-response program.- See Richter
\v. Coll. of Du Page, 2013 1L App (2d) 130095,.9 44 (the decision not to repair a sidewalk
defect was ruled discretionary as the building manager had the unique role of assessing
eachjsidewalk individually before determining how to proceed, there was no set Qf rules or
regulations that he was bound to follow, and he had the discretion to do nothing at all}; see
also Harinek, 181 I1l. 2d at 343 (this Court found that a fire marshal’s conduct was an
exercise of disc.:retion as the fire marshal had the sole and final responsibility for planning
and executing fire drills and was under no legal mandate to perform those duties in a
prescribed manner).

Gernady had the unique role of conducting the Lakefront Trail inspections, where
there were no Park District guidelines or procedures dictating which conditions required
1.‘epair or how to accomplish those repairs. C-410 (pp 32-33), 425 (p. 18). Instead, the Park
District depended on Gernady’s knowledge, experience, and expertise in determining
which Lakefront Trail conditions shouid be addressed and the manner in which they are
addressed, and thus; Gernady is also afforded wide latitude in making these determinations.
C-412 tpp. 39-40), 417 (pp- 59-60).

B. The Park District’s Employees Made Policy Determinations in
Deciding How to Handle Lakefront Trail Repairs

Ariow’s decision regarding the repair of the subject condition was aiso a policy
- determination, where he considered-the resc;urces available to the Park District, including
the lack of in-house asphalt crews and materials and. the efficiency of using an in-house
trades employee versus an outside contractor, in determining if the conditioﬁ should be

addressed through the use of outside contractors. C-447 (pp. 12-13); Wrobel, 31 8 1IL. App.
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3d at 395 (the decisions of the laborers, in repairing potholes, were characterized as policy
determinations because the laborers allocated time and resources amongst the various
potholes). .

Similarly, Gernady’s decisioﬁ to include the subject condition in the scope of work
for the rapi;d-responseRFP, was a policy determination where, in deciding how to address
a conditioil, Gemnady considered the availability | of materials, equipment, and labor,
weather co:nditions, and the workload of the contractors. C-416 (p..56), 439 (p. 76), 470
(pp. 35-36), 475 (p. 55). Aaditionally, there was no prescribed method for determining
when, or the manner in which, a condi:tion of the Lakefront Trail must be addressed. See
In re Chi. Flood Litig., 176 1ll. 2d at 196-97 (this Court, in determining that the defendant
was entitled to discretionary immunity, considered the fact that there was no prescribed

“method, regarding how quickly a tunnel repair had to be made).

In Harinek, this Courf reasoned that the fire marshal’s acts and omissions during a
fire drill were determinations of policy because, when planning and conducting fire drills,
the fire marshal balanced various interests which could compete for the time ‘and resources
of his department. 181 Ill. 2d at 343. Here, as in Harinek, l:;oth Arlow and Gernady made
policy determinations, as they were required to balance various considerations relating to
the tin."le and resources of their respective departments in c;.letermining how to address the
subject condition.

The;refore, the Park bistrict is absolutely immune from Plaintiff's claiﬁ]s under
Sections 24109 and 2-201 of the Tort Immunity Act, where Park District employees Arlow
and-Gemady ekercised discretion and made policy decisions in determining how to address

the subjectfcondition.
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CONCLUSION
For the reasons stated above, Defendant-Appellant CHICAGO PARK DISTRICT
respectfully requests that this Honorable Court reverse the decision of the Appellate Court

and affirm the judgment of the Circuit Court in its favor,

Respectfully submitted,

CHICAGO PARK DISTRICT

By: l‘\a— l.— L

Heather L. Keil
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_Senior Counsel
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Chicago Park District Law Department
541 North Fairbanks Court, Suite 300
Chicago, Illinois 60611
312.742.4604/4609
312.742.5328 (fax)
george.smyrniotis@chicagoparkdistrict.com
heather keil@chicagoparkdistrict.com
cpdlawnotices@chicagoparkdistrict.com
Attorneys for Defendant-Appellant

-
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CERTIFICATION OF COMPLIANCE

- I, Heather L. Keil, certify that this Brief of Defendant-Appellant Chicago Park
District conforms to the requirements of Supreme Court Rules 315, 341(a) and'(b). The
length of this Brief, excluding the pages contained in the Rule 341(d) cover, the Rule
- 341(h)(1) statement of points and authorities, the Rule 341(c) certificate of compliance, the
certificate of service, and those matters to be appended to the brief under Ruie 342(a), is
26 pages.

June 7, 2017 - W LV
Date _ Heather L. Keil
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Division, No. 1-15-2889.

Plaintiff/Appellee,

There Heard on Appeal from
the Circuit Court of Cook
County Department, Law
Division, No. 14 L 5476,
the Honorable William E.
Gomolinski, Judge Presiding.

CHICAGCE) PARK DISTRICT,

jl Defendant/Appeliant.
P

" NOTICE OF FILING/CERTIFICATE OF SERVICE -

Tb: Attbrneys for Plaintiff-Appellee

Elliot R. Schiff, Esq. Jill B. Lewis, Esq.
Schiff Gorman, LLC Marasa Lewis, Ltd.
One East Wacker Drive ' One East Wacker Drive

~Suite 1100 Suite 1100
Chicago, IL. 60601 - Chicago, IL. 60601
312.345.7202 ' 312.345.7226 _
Email: eschlff@schlff law.com Email: jlewis@chicmarasa.com

PLEASE TAKE NOTICE that on June 7, 2017, the undersigned attorney filed the
original and nineteen (19) ¢opies Notice and the foregoing BRIEF OF DEFENDANT-
APPELLLANT CHICAGQO PARK DISTRICT with the Clerk of the Supreme Court of
Illinois, copies of which are hereby served upon you.

W L L

Heather L. Keil

George P. Smyrmniotis
First Deputy General Counsel
Heather L. Keil
Senior Counsel
Chicago Park District Law Department
541 North Falrbanks Court, Suite 300
Chicago, I!|11n01s 60611 '
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CERTIFICATE OF FILING/SERVICE BY MAIL

I, Heather L. Keil, an attorney, certify that I filed with the Illinois Supreme Court
the original and nineteen (19) copies of the Notice of Filing/Certificate of Service and Brief
of Defendant-Appellant Chicago Park District and served upon counsel for each Party to
the Appeal three (3) copies of the Notice of Filing and Brief by enclosing copies thereof in
envelopes, addressed as shown above, with USPS Priority Mail postage prepaid, and
depositing same at the U.S. Post Office, 355 East Ohio Street, Chicago, I. 60611 on June
7,2017. ' ‘

fx] Under penalties as provided by law pursuant
to 735 ILCS 5/1-109, I certify that the statements
set forth herein are true and correct

VO

Heather L. Keil
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. -~ BLECTRONICALLY FILED
: 5/21/2014 4:50 PM
| 2014-L-005476
CALENDAR: X
|  CBAGETofs.
. CIRCUIT COURT OF
FirmNo. 48852 - . COOK COUNTY, ILLINOIS
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINQIfy DO}{)O“T’}{{PBI‘{{OWN

COUNTY DEPARTMENT LAW DIVISIGN - -

ISAAC COHEN,

)
)
Plaintiff, )
)
V. ) Case No.
) .
CITY OF CHICAGO, ) Plaintiff Demands Trial by Jury
a municipal corporation, ) '
and the CHICAGO PARK DISTRICT, )
| )
Defendants. )
COMPLAINT AT LAW

Plaintiff, ISAAC COHEN, through his attorneys, Schiff Gorman LLC, complaining of
Defendants, CITY OF CHICAGO, a municipal corporation, and the CHICAGO PARK |
DISTRJCT alleges as follows: |

L. Plamtnff ISAAC COHEN, is a resident of the City of Chicago, County of Cook
and State of Illinois,

2. Dz;afendant, CITY OF CHICAGO, is a mﬁnicipal corporation,

3. D't%:fendant, CHICAGO PARK DISTRICT, is an entity of Defendant, CITY OF
cicaco. |

4, On July 7, 2013, Defendahts, CITY OF CHICAGO and the CHICAGO PARK
DISTRICT, owned, fnanaged, maintained and controlled the Lakefront Trail asitrunsina

generally northwest and southeast direction between the Shedd Aquarium and South Lakeshore

Drive in the City-of Chicago, County of Cook and State of IHinois.

Page1of5S

A-01



o . el

5. On or avvat July 7, 2013, Plaintiff, ISAAC COHEiv, was riding his bicycle in‘a
generally southeast direction in the aforementioned area along the Lakefront Trail and was then
and there a permitted and intended user of said Lakefront Trail.

6. At the time and place aforesaid, while riding his bicycle, Plaintiff, ISAAC
COHEN, was caused to fall to the ground as a result of his bicycle tire getting caught in a pot
hole located on the hkeﬁont Trail.

7. Asecarly as June 10, 2013, Defendants, CITY OF CHICAGO and the CHICAGO

PARK DISTRICT, were aware of the pot holes and cracks along the aforementioned area of the

area of the Lakeﬁ'ont Trail was titled “Work Order Rapid Response P-10041-424.” Exhibit A.

o Lakefront Trail. ;

a i 8. Specifically, as early as June 10, 2013 Defendants, CITY OF CHICAGOQ and the
Eé\a :’ CHICAGO PARK DISTRICT, were soliciting proposals and bids from outside companies to .
35%"2 ‘ repair the pot holes along the aforementioned area of the Lakefront Trail, including *crack
gégg ; repairs behind Shedd Aquarium.” See Exhibit A, attached hercto
%S ) ] 9. Said requests and solicitations for proposals and bids to repair the aforementioned
[ l

N

10. At-al! times rclevant herein, Defendants, CITY OF CHICAGO and the
CHICAGO PARK DISTRICT, knew that the aforementioned area of the Lakefront Trail had pot
holes and cracks that were unsafe for intended and permitted users of the Lakefront Trail.

11.  Atall times relevant herein, Defendants, CITY OF CHICAGO and the |
CHICAGO PARK DISTRICT, owcd.a duty to refrain from willful and wanton acts or omissions

Vin the maintenance of its property and to keep its property in a safe condition for tﬁc safety of

intended and permitted users of said property, including Plaintiff, ISAAC COHEN.

Page 20f5
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12.

In violauwun of said duty, Defendants, CITY OF ChuCAGO and the CHICAGO

PARK DISTRICT, committed one or more of the following willful and wanton acts and/or

OmIssions:

13.

Recklessly and in conscious disregard of the safety of intended and permitted

users of the Lakefront Trail, inctuding Plaintiff, failed to maintain the
Lakefront Trail in a reasonably safe condition when it knew that the Lakefront
Trail posed a danger to intended and permitted users of the Lakefront Trail; or

. Recklessly and in conscious disregard of the safety of intended and permitted

users of the Lakefront Trail, including Plaintiff, allowed the Lakefront Trail to
remain in a defective condition so that it was unsafe for intended and
permitted users of the Lakefront Trail; or

Recklessly and in conscious disregard of the safety of intended and permitted
users of the Lakefront Trail, including Plaintiff, failed to exercise ordinary
care to prevent someone from being injured on the pot holes and cracks on the
Lakefront Trail; or

. Recklessly and in conscious disregard of the safety of intended and permitted

users of the Lakefront Trail, inctuding Plaintiff, failed to exercise ordinary
care by failing to warn intended and permitted users of the Lakefront Trail of
the presence of pot holes and ¢racks along the Lakefront Trail; or

. - Recklessly and in conscious disregard of the safety of intended and permitted
" users of the Lakefront Trail, including Plaintiff, by failing to make the

necessary improvements to the Lakefront Trail in a timely manner after

- acquiring knowledge of said defects; or

Recklessly and in conscious disregard of the safety of intended and permitted
users of the Lakefront Trail, including Plaintiff, failed to close or re-route the
Lakefront Trail while waiting to repair the pot holes and cracks that Defendant
was aware of along the Lakefront Trail.

As a direct and proximate result of one or morerof the foregoing willful and
wanton acts or omissions of the Defendants, CITY OF CHICAGO and the CHICAGO PARK
DISTRICT, Plaintiff, ISAAC COHEN, fell off of his bicycle when his tire became stuck in a pot
hole along the aforementioned area of the Lakefront Trail, causing i’laintiﬂ' to sustain serious

injuries of a personal and pecuniary nature.

Page 3 of 5
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WHERE:FORI:, . ramtff, ISAAC COHEN, requests that tius Honorable Court enter
1
judgment in favor of the Plaintiff, ISAAC COHEN, and against the Defendants, CITY OF

CHICAGO and the CHICAGO PARK DISTRICT, in an amount in excess of $50,000.00.

Respectfully submitted,
SCHIFF GORMAN LLC
e ——— ' ‘ | By:
; Attomney for Plaintiff -
Q '
.
=
B8
» .
15%35
St
5822 |
55
g |
i

-------- —' Ryan T. McNulty

Schiff Gorman LLC

One East Wacker Drive, Suite 2850

Chicago, Illinois 60601

(312) 345-7221%

F (312) 345-8645

mcnulty@schifi-law.com

Firm No. 48852

Page 4 of 5
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Firm No, 48852 ) .
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT, LAW DIVISION

ISAAC COHEN,
Plaintiff,
v, Case No.
CITY OF CHICAGO,

Plaintiff Demands Trial by Jury
a municipal corporation, :
and the CHICAGO PARK DISTRICT,

St N et St St s Nt v Nt S

Defendants.

AFFIDAVIT PURSUANT TO RULE 222(b)

+ Ryan T. McNulty states as follows:

1. -1 am one of the attorneys for the Plaintiff, ISAAC COHEN.
2. I am familiar with the extent of damages suffered by Plaintiff.

3. I reasonably believe that the total money damages suffered by said Plaintiff is an
amount in excess $50,000.00, exclus:ve of costs.

CERTIFICATION

Under pcnaltles as provided by law pursuant to Section 1-109 of the Code of Civil

‘ Procedure, the undersigned certifies that, at this time, the statements set forth in this instrument

are true and correct to the best of my knowledge, information and belief.

Respectfuily submitted,

SCHIFF GORMANLLC
' By:
' T One of the attomeys for Plaintiff
Ryan T. McNulty,
SCHIFF GORMAN LLC

1 E. Wacker Dr., Suite 2850
Chicago, IL 60601

(312) 345-7221

F (312) 345-8645
rmenulty@schiff-law.com
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imowenddgRequest For Proposal

‘gmurﬁmdﬁ

i 08 iﬁté:

1 o g

To: Rapid Response Contractors
- . Fr:)m David Richmond
Chicago Park District
541 North Fairbanks
Chicago, lllinois 60611
Re: Work Order Rapid Response P-10041-424

Lakefront Trail Repairs

Dear Rapid Response Contractor:

The Chicago Park District requests that you provide a Cost Proposal, M/WBE Estimate, Work
Schedule, Sub-contractor Cost Estimates with Detail of Self Performance for the above
referenced project.

Please be reminded that your General Conditions require compliance with the Prevailing Wage
Act. Current Prevailing Wage rates can be found at: '
http://www.state.il.us/agency/ido/rates/rates. HTM

The Contractor and/or Subcontractors shall immediately report any and all potential.
environmental issues, concerns, questions, etc. (asbestos, lead based paint, contaminates, etc.)
to the Rapid Response Project Manager. The Contractor and/or Subcontractor shali halt work
or not commence work in the event that potential environmental issues, concerns, questions,
etc. are present or thought to be present untif written direction is provided by the Chicago Park
District. ‘

A Request for Proposal is the method of procurement used when elements such as experience,
past performance, resources, method of approach, and other criteria may outweigh cost. Prior
to the award of a Notice to Proceed, the CPD may engage in discussions with responsible
submitters and allow or negotiate proposal revisions. A Notice to Proceed may be awarded to
the responsive, responsible, and compliant submitter whose proposal has been determined to
be the most advantageous to the CPD, in accordance with the evaluation criteria set forth in
this Request for Proposal. All factors will be considered. ‘

EXHIBIT
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The submitter must have verifiably good past and present performance on comparable projects
in terms of quality of work and compliance with performance schedules. The CPD may solicit
relevant information concerning the submitter's record of performance from current and
previous clients, or from any other available sources.

The submitter must have the ability to begin and perform work in a timely manner in
accordance with the provided schedules and specifications, and the capacity to perform all
services within the necessary time frame.

The reasonableness of the submitter’'s proposed cost(s) will be taken into account,

Additional Requirements:

Orawing and Technical Information:
Material Submittals:

Comments:

Proposed Work Schedule: -

Additional Instructions:

' *Comply with and adhere to all conditions as set forth within the original Rapid
Response Contract. ,
“Ensure a safe environment during and after each work day. Provide and
maintain construction fencing and signage as determined at the joint scope
meeting. . .
*Provide tree protectian as per Chicago Park District specification.
*Clean up all debris after each work day and at the completion of the project.

*Make repairs to any and al! turf that may be damaged as a resuit of this project.

*Provide as-build drawings, warranty information and other pertinent
documents at project close out.

Your proposal is due on or before:  June 12, 2013

( 7%"4.//? ;4/-1 / '////’/‘ _/?) 7"'}7),3

'
David Richmond, Rapid Response Manager ) Date
£J0Z3OVd | . c
9LyS001+10T :
| W 0S¥ P10T1TS ;
' A1 ATIVIINOYLOTTE
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.Rapid Response Program Chicago Park District
Date: June 10, 2013

Project Title Lakefront Trail Repairs

Project Number: P10041-424

Final Scope of Work

The contractor shall provide all labor, equipment, supplies, materials, etc. necessary to make
repairs at various locations.

1 .Broom out or biow out all tripping minﬁnum of 1” deep or more. And then use a primer

2. Fill all holes with asphait and rollg¥ to compact

3. Remove all old asphalt debris from the chess pavilion to Oak street beach

4. Repair approximately 4° of curb and slab in this area with concrete

5. Grind and overlay with 27 of asphalt at the promontory point under pass éast and west -sides.

6. Crack repairs behind Shedd Aquarium.

’/ | j/-’;‘" y ./l pa -:2/."-) ‘/,)

e

David Richmond, Rapid Response Manager Date

z.’.:j,/:/-’\r-.-) V‘ P

£ 30 £ 4OV :
9LYSO0~T10L !
W 0S¥ YT0T/TT/S , 12
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IN THE CIRCUIT COURT COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

ISAAC COHEN, )
Plaintiff, )

v. ; No. 14 L 5476
CHICAGO PARK DISTRICT, ;
Defendant. ;

MEMORANDUM ORDER AND OPINION{

INTRODUCTION
This matter comes for ruling on Defendant Chicago Park District’s 735 ILCS 5&—[005
Motion_ for Summary Judgment.
BACKGROUND
This case arises out of a bicycle accident on the Lakefront Trail (*Trail”) on July 7, 2013,
Plaintiff, Isaac Cohen rode his bicycle along the Trail when his front tire got stuck in a pot hole
near the Shedd -Aquarium and South Lakeshore Drive. Plaintiff fell from his bicycle and
sustained injuries requiring medical attention,
| The Chicago Park District (*"CPD”) owns, operates and maint_ains the Trail foruse as a
recreational resource and channel of transportation. In the spring of 2013, CPD’s Director of
Facility Management, Robert‘ Arlow (“Arlow™), received a phone call from a patron who
indicated that there was a crack in the Trail north of the Shedd Aquarium. Arlow visited the
location of the defect and reported it to William Gernady (“Gernady™) in June 2013. Gernardy
« passed the information along to outside subcontractors for repair. The subcontractors repaired the
dcféctive portion of the Trail on July 10th, 2013. Three days before the subcontractors repaired

the trail, Plaintiff sustained his injuries.



Plaintiff alleges that CPD’s failure to adequately maintain, repair, warn, close or make
improvements to the Trail resulted in his injuries under a willful and wanton standard. Defendant
motions for summary judgment alleging that CPD has immunity pursuant to the Tort Immunity
Act. Specifically, CPD maintains that Section 3-107(a) provides absolute immunity for injuries
caused by defects in access roads leading to recreational or scenic areas, Section 3-106
immunizes the Park District from all but willful and wanton conduct which cannot be tound in
this case, Section 3-104 immunizes CPD from failure to wam of any condition or defect in roads
and that CPD has absolute immunity from discretionary decisions on how it maintains the Trail.

STANDARD OF REVIEW BY THIS COURT UNDER 735\ILCS 5/2-1005

Summary judgment proceedings do not try an issue of fact. Rather, the purpose 'i's o
determine whether an issue of fact exists. Ferguson v. McKenzie, 202 111. 2d 304, 307 (2001).
Summary judgment is proper “if the pleadings, depositions, and admissions on file, togctHEr-with
the affidavits, if any, show that there is no genuine issue of material fact and that the moving
party is entitled to judgment as a matter of law.” 735 ILCS 5/2-1005(c). The pleadings,
depositions, admissions on file and afﬁdaviis should be construed strictly against the moving
party and liberally in favor of the defendant. Purill v. Hess, 111 I1l. 2d 229, 240-41 (1986).
Summary judgment is drastic and should only be granted if the right of the moving paﬁy to
dispose of litigation is clear and free from doubt. /d. at 240.

. This case specifically involves.the immunity conferred to local public entities by the
Local Governmental and Governmental Employees Tort Immunity Act. The Tort Immunity Act
provides public entities immunity from liability from negligence and willful and wanton conduct.
745 ILCS lO:’ 1-101 er seq. Section 3-107{a) extends absolute immun‘ity from hiability for injuries

caused by a condition of “any road which provides access to fishing, hunting, or primitive

D



camping, récreatic;nal, or scenic areas and which is not (1) a city, town or village street, (2)
county, state or federal highway or (3) a township or other road district highway. 745 ILCS 10/3-
107(a). If Section 3-107(a) applies in the present case, CPD remains immune from Cohen’s
clairns and summary judgment is proper.

The T;ail is the. type of road conceived of in Section 3-107(a), therefore; CPD has

absolute immunilif from liability and motion for summary judgment is proper. Section 3-107{a)

applies to any road or trail that is not a highway or a street. Jd. Section 3-107(a) “unambiguously

grants full im‘munily for aécess roads to fishing, hunting, primitive camping arcas, recreational
areas and scenic areas.” Scoft v. Rockford Park Dist., 263 Ill. App. 3d 853, 857 (2nd Dist. 1994).
In Scott v. Rockford, the Appellate Court held that a bridge that provided access to a paved bike
path within a public park fell under Section 3-107(a) immunity because ﬁe public park included
é playground and fcrther recreational facilities which constituted a recreational area. 263 Ill. App.
3d at 857. In the p;resent case, the Trail is neither a highway nor a street. With the exception of
emergency, servic_:e or maintenance motor vchicles, use of the trail is reserved for pedestriz'ms and
bicyclists. Next, the Trail provides bicyc}ists and pedestrians a path to a number of recreational
and sceni¢ arcas including beaches, soccer fields, wetlands, fishing sites, and a bird saqétuary.
The areas surrounding the Trail are unquestionably recreational in nature and in many cases and
- the Trail serves as the sole péthway to these resources. i

Plaintiff posits that Section 3-107 immunity does not extend to the Trail. In support of
this conclusion, Plaintiff cites. Goodwin v. Carbondale Park District., where the court held that a
~ paved bike path in a developed city park was not a “ridiné trail” as conceived by Section 3-

107(b). However, the Goodwin decision does not apply here as the court did not interpret and

apply subsection (a) of Section 3-107, but rather subsection (b). 268 Ill. App. 3d 489, 494 (5th

A-11
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Dist. 1994). Further, Piaintiff posits that the plain language of Section 3-107(a) extends
‘itnmunity enly 1o roads pr(I)viding access to “primitive” recreational areas. However, as the court
noted in Scout v. Rockford, the modifier “primitive” does not apply to the natﬁre of the access
roads nor fo the recreational areas but ratiner, “to any camping arcas thereby provided access.”
263 11l. App. 3d at 857, 1t follows that while the Trail is a paved, non-primitive access road that
is surrounded at times by developed, commercial areas, it is an access road as conceived of by
Section 3-107(a). Therefore, CPD has absolute immunity from suit and motion for summary |
judgment is proper.

- Even if Section 3-107(a) does nol apply, Plaintiff has not raised any material fact that
Defendant engaged in willful and wanton conduct. Section 3-106 of the Tott Immunity Act
grants partial immunity to public cntitics for injuries caused by conditions of public property
intended for recreational purposes unless guilty of willful and wanton conduct. 745 ILCS 10/3-
106. Willful and wanton conduct, as defined by the Act, is a “course of action which shows an

* actual or deliberatle intention to cause hanmmn or which, if not intentional, shows an utter
indifference to or conscious disregard for the safefy of others or their property.” 745 ILCS 10/1-
210. Plaintiff’s failure to repair the Trail at issue does not show a deliberate intention to ‘cause
harm nor utter indifference or conscious disregard for safety of others. Once Defendant learned
of the crack in the Trail, Defendant took affirmative steps to correct the defect. Where a public
entity leams of a dangerous condition and takes affirmative steps to remedy it, failure to
sufficiently remedy the c!ondition does not render that conduct willful and wanton. See Lester v,
Chicago Park Dis':f., 159 111 App. 3d 1054, 1059 (1st Dist. 1987) (trial court dismissed a willful
and wanton condz;mt complaint for failure to state cause of action wherc plaintiff stepped into

! ‘ ,
inadequately ﬁllcmji-in holes in a softball field, noting that “equating CPD’s action with willful

[
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and wanton conduct would render the standard .synonymous with ordinary negligence™), While
Defendant’s may have acted negligently in failing to expedite the rehabilitation of the Trail,
Plaintiff’s allegations of utter indifference or conscious disrcgard for the safety of others is
reeritless and contrary to the pléi_n language of the statute where Defendant took affirmative steps
to address the issﬁe. Plaintiff has not pleaded an}; material fact necessary for willful and wanton
conduct; therefore motion for summary judgment is proper. |

| While Defendants have immunity from liability under Scction 3-107(a), Section 2-201
immunity does-not apply because CPD empioyces did not exercise discretion in repairing the
crack. An employee may qualify for discretionary imnmunity under Section 2-201 if he holds
either a position involving a determination of policy or position involving exercising of
discretion and also engaged in.both the determination of policy oAr exercising discretion when
performing an act or omission that caused Plaintiff’s injury. Harinek v. 161 North. Clark Street
Ltd Partnership, 181 111, 2d 335, 341 (1998). Our supreme .coun has stated that while the
decision to implement a program of repairs is both a determination of policy and an exercise of
discretion, actually carrying out the program is a ministerial act which does not coﬁfer‘ Section 2-
201’s immunity. Greenle v. City of Chicage, 73 1Il. 2d 100, 108 (1978); Gutsteinv. City of
Evanston, 402 11l. App. 3d 610, 625 (1st Dist. 2010). Further whether a municipality engages in a
prograrﬁ of public improvemént is discretiona:); but the manner in which the program is |
implemented is not. Snyder v. Curran Township, 161 1l1. 2d 466, 474-75 (1995). Once the
decision to perform the work has been made,‘ the work must be done in a non-negligent manner.
Baran v. City of Chicago Heights, 43 11 2d 177, 180-81 (1969).

In the present case, CPD employees did not exercise discrc_ation. Once CPD employee

Arlow received a call notifying CPD of the crack, he inspected it and added it to the list of



shar,

repairs to be made as part of the annual trail repair program. As part of the repair program,
Gel;nady subcontracted the repairs once his supervisors approved the scope of work and Budget
for the project, all part of the repair program. CPD hired subcontractors to make the repairs and
did not provide any sort of direction for how the work was to be carried out. As such, by not
expediting the prc;gram of repairs, the CPD and its employees acted negligently. However, they
are not immune because this was not an e:-(ercise of discretion, but rather a ministenal act. See
Gutstein, 402 1. App. 3d at 625-26 (holding that a City was not entitled to discretionary
immunity under §2-201 where plaintiff fell walking in an unimproved alley where there was an
annual repair program in place, once the alley was on the priority list of repairs the employee no
longer had discretion ahd there was no cvidence that work had been done in the alley). Though
CPD fails to qualify for discretionary immunity under §2-201, it is ultimately irrelevant as they

are absolutely immune under §3-107(a).

CPD is also not entitled to absolute immunity under § 3-104 for failing to wam Plaintiff
of defects in the Trail. Section 3-104 extends absolute immunity to public entities that fail to
provide “tre'lﬂ'lc warning signs.;’ The Appetlate Court has ruled that the term “traffic” also
includes “pedestrian” due to the Illinois Motor Vehicle Code’s inclusion of the word
“pedestrian” in its definition of “traffic.” Prostran v, City of Chicago, 349 1ll. App. 3d 81, 91 (1st
Dist. 2004). However extending this protection to failure to warn bicyclists would run counter
the reasoning expressed in Prostran as bicycle is not included in the Code’s definition of
“traffic.” Whera an enactment is clear, couns are not warranted to depart from the plain language
of the statute by placing exceptions or conditions that the legislature did not express. Village of

Bloomingdale v. CDG Enters, 196 1. 2d 484, 493 (2001). Yet in claiming that the faiture to

provide “bicycle warning signs”-has the privilege of absolute immunity, Defendant is asking the



court to do just that. Furthermore, the Motor Vehicle Code’s definition of “traffic” is limited to
use of highways for purposes of travel where highways are defined as ways maintained for
purposes of “vehicular travel.” 625 ILCS 5/1-207; 625 ILCS 5/1-126. The Trail is not a highway
because it is not mzﬁntained for vehicular travel. Rather, it is a recreational and transportation /
resource where vehicular use is limnited to emergency and maintenance vehicles in limited

" circumstances. Defendant is not entitled to absolute immunity under § 3-104 for failing to-warn
of dangerous conditions on the Trail. However, summary judgment is still proper as Defendants.

are entitled to absolute immunity from suit under § 3-107(a).

COURT’S RULING

The Trail is a pathway that provides access 10 recreational areas as is conceived of by

Section 3-107(a) of fhe Tort Immunity Act, therefore Defendant is immune from liability for

Plaintiff’s injuries. Even if Section 3-107(a) does not apply, Plaintiff has not raised any material < iz

fact that Defendant engaged in willful and wanton conduct. No issue of material fact exists in
. this case and the right of the moving party to dispose of litigation is clear and free from doubt.

Accordingly, Chicago Park District’s Motion for Summary Judgment is GRANTED.

Jucge Wiiliam &/ Comolinski

EN'KERED: JUL 2 82015

M c.;.:/mt Court-1976<:

JudgeUWﬂham K-€Bmolinski #1973
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JUSTICE BURKE delivered the judgment of the court, with opinion.
Justices McBride and Howse concurred in the judgment and opinion.

OPINION
Plaintiff, Isaac Cohen, injured his shoulder after riding over a defect in the Lakefront
Trail and falling off of his bike. He filed suit against defenaant, the Chicago Park District {Park
District), claiming it engaged in willful and wanton conduct by failing to repair the defect. The
trial court granted summary judgment in favor of the Park District, finding it was immune from

liability under section 3-107(a) of the Local Governmental and Governmental Employees Tort
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Immunity Act (Act) (745 ILCS 10/3-107(a) (West 2012)), which grants absolute unmumty to
local entities for injuries caused by a condition of a “road which provides access to ﬁshmg,
hunting, or primitive camping, recrcational, or scenic areas,” The court also found the Park
District’s conduct was not willful and wanton and thus, even if section 3-107(a) of the Act did
not apply, the Park District was immune from liability under section 3-106 of the Act (745 ILCS
10/3-'106 (West 2012)), which provides immunity for injun'es Qcpurring on recreational areas,
except where a local public entity engages in willful and wanton conduct proximately causing
the injuries. 745 ILCS 10/3»106 (West 2012).

‘ On appeal plamtlff argues the trial court erred by (1) finding the Lakefront Trml felt
within the scope of: section 3- 107(a) of the Act, (2) finding section 3- 107(a) of the Act govemed.
instead of section 3- 106 and (3) finding as a matter of law that the j Jury cou]d never ﬁnd the Park
District’s conduct fo bei’vwllful'anq wanton.

We concludq t?xc_trig_ﬂ court erred by finding section 3-107(a) of thé .Alct épplied and };y
ﬁﬁding no genuir’m iss'jptléof ‘}%éct existed as to whether the Park District’.‘s c"br‘l;juct was not.willful
and wanton. Acéord;r;;gly‘, we re\}erse the court’s érant of summary judgment and remand for
further proceedings.

1. BACKGROUND

Plaintiff testified in a deposition that on a Sunday moming in July 2013 he was riding his
bike southbound on the Lakefront Trail near the Shedd Aquarium when he veered toward the
middle of the trail to pass a pedestrian.’ His wheel became caught in a crack in the concrete. The

crack was about three or four feet long, two to three inches deep, and three to four inches wide at

! Plaintiff testified in his deposition that the accident may have occurred on July 7, 2013, but he could “not say for
sure.” He also testified the incident could have occwrred “maybe” in the beginning of August; however, he thought it
occurred in July. Plaintiff knew thé accident happened on a Sunday and that by the following Sunday, the defect had
been repaired. it is undisputed that the defect was repaired on July 10, 2013, Accordingly, the evidence suggests
plaintitt’s accident occurred on July 7, 2013. .

-2-
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its widest part. Plaintiff fell, injuring his shoulder. The next week, he went for another bike ride
and noticed the defect had been repaired.

In 2011, the Park District partnered with the Active Transportation Alliance to study
Lakefront Trail usage. Plaintiff attached ‘th'e, Active Transportation A‘l]_iancc’s report to its
responsé to the Park District’s motion for summary judgment. The Alliance’s feport, and the
deposition testimony of various Park District employees, established that the Lakefront Trail is
an. approximately 18-mile, multi-use trail that runs along the lakefront from Ardmore Street on
the north to 71st Street on the south. It is made of concrete and asphalt and contgins, over 50
access points. The purpose of the Lakefront Trail is to provide recreation. It is designed ‘fo.r use
by bicyclists, ax.ld the Park District’s mission is to keep the Lakefront Trail safe for bicyclists. .
The. Lakefront -Trail is not open to the public for vehicular travel; however, Park District
maintenance vehicles utilize the trail: According to the.depositioh testimony of Park District
emplqyee_- Robert Thompson, the Lakefront Trail provides access to scenic views and various
recreational areas such as a golf poqrse,ibeache-s, softball fields, tennis courts, and harbors.? The
Park District’s overall ﬁlis_sit)n is to (1) enhance the quality of life in Chicago by becoming the
leading provider of recreation and leisu}e opportunities; (2) provide safe, inviting, and
beautifully maintained parks and facilities; and (3) create a customer-focused and r'esponsive
park system that prioritizes the needs of children and families.

The Active Transportation Alliance’s report showed more than 70,000 people access the
1r.ajl. on a typical summer weekend day and more than 60,000 people access it on a typical
summer weekday. The study indicated the trail is a primary transportation corridor for bicycle

commuters and is an integral part of Chicago’s bicycle transportation network. During the study,

? Thompson testified in an unrelated case, and the Park District attached Thompson's lestimony to its motion for
summary judgment. On appeal, plaintiff challenges the Park District’s reliance on Thompson's testimony. We
address plaintiff’s argument in this regard later in this opinion.

-3
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70% of people who accessed the trail were pedestrians, 29% were bicyclists, and 1% were other
users. Tﬁe report stated the Lakeﬁ-ont.Trail is also used by “people training for marathons,
parents with children in strollers, tourists on rental bikes, couples on in-line skateé, teens on
skateboards, and thousands of other people using the tr.ail for comm;lting, training or just taking
a leisurely stroll.” At the time of the Alliance’s report, the'trail was “officially” closed between

11 pin. and 6 a.m.

Linda Daly, Park District deputy director of capital construction, and Robert Rejman, .

Park District director of planning and construction, testified in depositions that man-made
structures such as paved basketball courts, showers and restrooms, biké rental facilities, golf

courses, parking lots, baseball fields, vendors, skate parks, and-at least thrée bars and restaurants

~ surround the Lakefront Trail, The grass around the Lakefront Trail is mowed, trees are trimmed,

and gardens are maintained. Hunting around the trail is prohibiied.

* Park District employee William Gemady testified in a deposition that he inspects the
Lakefront Trail annually for defects, including cracks in the pavement. Getnady has inspected
the trail for 14 years. Every spring, Gernady driw;s along the Lakefront Trail twice and measures
and marks with paint the areas that need to be rei)aired. Per his own policy, Geinady has any
defect deeper than one and a half inches repaired.

After conducting his inspection, Gernady compiles a scope of repairs to be pcrformed and
creates a request for proposal to collect bids from a pool of pre-qualified “rapid response”
contractors. ‘The “rapid response™ program is an expedited procurement process for the Park
District through which most Lakefront Trai] repairs are conducted. Actording to Rejman’s
deposition testimony, rapid response reﬁuests are used for “jobs. that aren’t absolutely necessary”

and do not present safety concerns. Gernady testified the Park District notifies a contractor that it

-4 -
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has accepted the contractor’s bid by providing the contractor with a “notice to proceed.”
According to Rejman, the Park District also typically provides the contractor with an anticipated
schedule indicating the date upon which the Park District would like the repair to be completed.
At times, Gema&y supervises the contractors’ repairs.

| 1.1 Daly testified that if Gernady discovered a defect during his inspection that he believed to
be an emergency, that defect could “potentially™ be priced out itnmediately, on its own, instead
of being included in the “scope of work™ with the other repairs. - Réjman-. testified- that io
expedite the repair process, the Park District can alert contractors that a repair is urgent. Gernady
testified the Park District can also immediately contact a contractor, instead of submitting a
notice to proceed, and instruct the contractor that he is allowed to proceed with the work. Rejman
tcétiﬁed that at times, a contractor will make a repair within a few days; however, this depends
on the availability of contractors, and repairs can “take a little bit longer™ during a busy time of
year. Gernady testified repairs can be:completed “{w]ithin one day sometimes.”

712 Rejman testified tha.t the Park District has blocked off areas of the Lakefront Trail with
barricades and_ signs when those areas have beén impassable due to' difficult conditions. Rejman
explained these larger barriers have. been ‘erected “in areas where a lot of -damage has been
done.” Rejman was not “aware” of the Park District ever marking potholes or cracks with bright-
colored paint; however, he “would think” this was something the Park District was capable of
doing. He did not think the Park District would place cones near cracks or holes because “the
cones wduldn’t stay there for very long.”

713 Robert Arlow, the Park District’s director of facility management, testified in a
deposition that he mana;ges tradesmen who maintain and repair Park District buildings.

Generally, Arlow’s department does not perform maintenance and repair work to the Lakefront

-5-
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Trail because it does not have an asphalt crew. However, if an absolute need arose to repair “a
small thing,” Arlow “could probably send.a carpenter out with a bag of asphalt.” Arlow only
knew of this happening.on one occasion, in June 2014.. According to Arlow, the Lakefront Trail

L]

is repaired almost exclusively by outside contractors.

914 " Arlow receives complaints. from Park District patrons about park conditions in need of
repair. When, he receives a call, Arlow insi)ects the defect himself or asks somebody else to
check the defect and detérmine its severity. If Arlow determines. the condition needs to be fixed,
he calls a general foreman and tells him to send somebody to look at the_'c_:oﬁdjtion and aciemﬁng
the type of repair that can be performed.

915 Ln the spring of 2013, Arlow received a call from a patron informing him of a defect on
the Lakefront Trail-betWeen. the Shedd Aduarium and South Lake Shore Drive.“Arlow ‘did?not
know.the exact date he received the call; but because snow was not on the ground, he assumed it

“had to be later than April.” Arlow inspected the défect-within a few days ‘of receiving the call
and determined. it was in need of repair. He contacted Gernady. Arlow did. not know why he did
not have a Park District laborer immediately fill the defect with asphalt. |

f16 Gemnady testified he recalled receiving Arlow’s ‘cail regarding a dangerous crack in the
“time zone-of June” 2013." According to Gernady, this was the only 2013 Lakefront Trail repair
that was classified as an emergency. Gernady included the crack in the scope of work tha% he
prepared to solicit bids from the rapid response contractors. On June 10, 2013, the Park Diétrict

sent a request for proposal to the rapid response contractors.

* During her deposition, Linda Daly was asked whether Park District employees ever conduct repairs in-house. She
responded that “filt would come through Bob Arlow’s department. [ don’t know if they’ve done Lakefront Trail
repairs.” Later, Daly testified if Arlow could not repair something in-house, he would ask Daly’s department to
solicit an ontside contractor. Daly confirmed that Arlow or his staff would first see whether they could address the
issue themselves.

-6-
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17 " On June 12, 2013, Meccor Industries submitted a proposal. On June 19, the Park District
sent a notice fo proceed to Meccor Industﬁcé. It did not include a completion deadiine.
Subcontractor Beverly Asphalt Paving Company (Beverly) repaired'the defect on July 10, 2013.
Gernady testified that before doing so, Beverly completed a repair on another part of the
Lakefront Trail on June 19, 2013. Gernady could not explain the reason for the gap in Beverly’s
work between June 19 and July 10.

918 About a year later, in approximately June 2014, Arlow received another complaint from a
patron about the trail’s condition near the Shedd Aquarium: After viewing the coﬁdition, Arlow
determined it was “[s]imilar but not as severe as where the accident occurred.” Arlow had the .
crack filled by in-house laborers.

f1o. - In May 2014, plaintiff filed a complaint against the Park District, alleging it engaged in
willful and wanton conduct by failing to repair-the defect.* The Park District filed an answer,
claiming its.conduct was not willful or wanton. The Park District also filed an- affitmative
defense, asserting it was entitled to absolute immunity under section 3-107(a) of the Act.. -

920 In May 2015, the Park District filed-a motion for summary judgmént. arguing_—, inter alia,
that it was entitled to absolute immunity under section 3-107(a) of the Act because the Lakefront
Trail was an “access road” to fishing, hupting, recreational, and scenic areas. The Park District
further argued that even if it was not entitled to immunity under section 3-107(a) of the Act, it
was entitled to immunity under section 3-106 of the Act because its conduct was not willful and

wanton..

* Plaintiff also named the City of Chicago as a defendant. However, after the Chicago Park District admitted
ownership and maintenance responsibilities for the Lakefront Trail, the City filed a motion to dismiss, which the
trial court granted. ‘

-7-
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In July 2015, the trial court granted the Park District’s motion for summary judgment,
finding the Park District was immune under section 3-107(a) of the Act because the Lakefront
Trail ‘was the type of road envisioned by that portion of the statute. The court also found that,
even if section 3-107(a) of the Act did not apply, ﬁlaintiff failed to raisé any material fact that the
Park District engaged in wiliful and wanton conduct. The court found plaintiff’s allegations of
utter indifference to or conscious disregard for the saféty of others were meritless, as the Park
District took affirmative steps to correct the defect after learning of it.

" In August 2015; plaintiff filed a motion to reconsider, which the trial court dénied. This
appeal followed.

II. ANALYSIS

On appeal; plaintiff:argues the trial couit erred by (1)-finding the Lakefront Trail fell

within section 3-107(a) of the Att, (2)finding séction -3-1.07(&) of the Act goverhed instéad of

section 3-106, and (3) finding as-a matter of:law that:the jury.could never find the Park District’s

conduct to be willful and-wanton. We address piaintiﬁ? § argiments in turn.
A. Absoiutemnnuﬁity- Under Section 3-107(a) of the Act

:P.laintiff first alleges the trial court erred by finding the Park District was immie from
liability under section 3-107(a) of the Act. Specifically, plaintiff contends section 3-107(a)
applies only to roads providing access to primitive recreational and scenic areas. Plaintiff
observes the Lakefront Trail is a paved, non-primitive, linear park surrounded by developed,
commercial areas. Plaintiff maintains that in finding the Lakefront Trail fell within section 3-
107(a), the court ignored lllinois rules of statutory construction, case law, and public f)oiicy

concerns associated with granting the Park District absolute immunity.
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127 In interpreting section 3-107(a) of the Act, our primary objective is “to ascertain and give
effect to the inient of the Iegislaﬁre.” (Internal quotation marks omitted.) Br'-unrorz v, Krﬁger,
2015 IL 117663, §24. The best reflection of the legislature’s intent is the statute’s language,
which we give its plain and ordinary meaning. [d Words and phrases in a statute must be
interpreted in light of other relevant statutory provisions and the statute as a whole, rather than in
isolation. Coz.mry of Du Pagev. lllinois Labor Relations Board, 231 11. 2d 593, 604 (2008). We
may also consider the purpose of the law and the consequences that would result in interpreting
the statute one way or the other. Jd. . We presume the legislature did not intend . absurdity,. .
inconvenience, or injustice. Brucker v. Mercola, 227 Iil. 2d 502, 5-14 (2007).

128 - “A statute is ambiguous if 1t is capable of being understood by reasonably well-informed -
pérsbns in two of more different- ways.” (Internal quotation marks omitted.) Brunton, 2015 IL.
117663, § 24. Where statutory. language is unclear or ambiguous; we may employ extrinsic aids
of interpretation. Jd. One’sich aid is the doctriné of in pari materia, pursuant to-which we.
construe two statutes dealing with the same subject “so that'they may be given harmonious.
effect.” (Internal ciuotaﬁon-marks omittcd.) Collinsville Community Unit School District No. 1 0
v. Regional Board of School Trustees of St. Clair. County, 218 1ll. 2d 175, 185 (2006). However,
this rule is subordinate to the “cardipal rule” of statutory construction that we must ascertai{n_‘anc_l-‘
give effect to the legislature’s intent. /d. at 186. Where a statute within the Act containg an
ambiguity, the statute will be strictly construed against the public entity because the Act’s
immunities “are in derogation of the common law.” McElroy v. Forest Preserve District, 384 TlL. -
App. 3d 662, 666'(2005). Statutory interpretation involveé a question of law and accordingly, éur

standard of review is de novo. Brunton, 2015 1L 117663, 4 24.
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929 Section 3-107(a) of the Act providés that a local public entity is not liable for an njury
caused by a condition of “{a]ny road which provides access to fishing, hunting, or primitive
camping, recreational, or scenic areas and which is not a (1) city, town or village street, (2)
county, state or federal highway or (3) a township or other road distric; highway.” 745 ILCS
10/3-107(a) (West 2012).

§30 ©'The dispute in this case centers in-part on the legislature’s use of the word.“primitive.”

EX I 4}

Plaintiff. argues that “primitive” modifies “camping,” “récreational,” and “scenic” and thus;
section 3-107(a) grants absolute immunity only for injuries occurring on roads that provide
access to “primitive” camping areas, “primitive” recreational areas; and. “primitive” scenic areas.
The Park District, by contrast, maintains that the word “primitive” applies solely to “camping”
and not to “recreational” or “écenic” areas. The parties also. dispute whether the Lakefront Trail
is an “access road” within the meaning of the statute. Plaintiff contends the trail itself is.
recreational property-that falls within section 3-106 of the Act and ‘thus, it is not an “access road”
to recreational or scenic areas.’ In addition, plaintiff posits, the Lakefront Trail is not a “road.”

931  In finding section 3-107(a) applied to the Lakefront Trail, the trial court relied on the
decision in Scott v. Rockford Park District, 263 1l1. App. 3d 853 (1994). There, a child was
injured while riding his bike over a bridge that provided access to a-public park. Id. a* 854. The
aﬁpellate court conéluded the bridge fell within section 3-107(a) of the Act, despite the plaintiffs’

arguments that section 3-107 applied only to wilderness areas and that the bridge was not a road

providing access to fishing, hunting, or primitive camping areas, recreational, or scenic areas.

.

3 As evidence of the various recreational areas to which the Lakefront Trail provided access, the Park District
attached to its summary judgment motion the deposition testimony of a former Park District employee in an
unrelated case. On appeal, plaintiff challenges the inclusion of such testimony. The Park District responds that
plaintiff failed to challenge the testimony in the trial court and, in any event, the depositions could be used pursuant
to Illinois Supreme Court Rule 2)2(a)(4) (eff. Jan. 1, 2011). We need not resoive this dispute because we find
section 3-107(2) of the Act relates anly to primitive recreational and scenic areas; accordingly, the deposition
testimony as to the various non-primitive recreational activities around the Lakefront Trail is irrelevant.

-10 -
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Id at 855, 858. The Scott court reasoned that the plain language of the statute unambiguously
granted “full immunity for access roads to fishing, hunting, primitive camping areas, recreational
areas, and scenic areas.” /d at 857. The court also stated the statute’s “requirement- of
‘primitivcnéss’ clearly [did] not apply to the nature. of access roads but, rather, to any camping
areas thereby provided access.” Id: In reaching its decision, the court rejected the plaintiffs’
assertion that because the park and bridge were 6overed by section 3-106 of the Act, they were
not e-nCOmpassed by section:3-107. Id. at 856. The court found the “primar‘y distinction™ the
legislature intended to draw in‘enacting sections 3-106 and 3-107 was between, on the one hand,
reé;reation areas (section 3-106) and; on the other hand, roads other than streets or highways used.
to access recreational areas, and trails (section 3-107). Id. at 856..The court found “no conflict in-
thc legislature’s determination  that'local. entities :should be immune from Iiability only. for
negligent actions connected with the broader category of properties -covered in section 3—10_6-
while they would receive full immunity covering the trail and- access-road properties covered.in-
section 3-107.” Id. at 856-57. Further, the court stated, it was unaware of any clear indication
that “access roads” under section 3-107(a) were only those roads “providing access to wilderness
areas.” Id. at 857. |

9T 32’ The Park District argues that Scotf should control. Plaintiff, on the other hand, recognizes
the Scott decision but argues that in more recent cases such as Goodwin v. Carbondale Park
District, 268 1. App. 3d 489 (1994), and Brown v. Cook County Forest Preserve, 284 Ill. App.
3d i098 (1996), Minois courts have found section 3‘-107 applies only to roads or trails in
undeveloped areas. Plaintiff notes that in Scott, the court stated it was unaware of any indication
that “access” roads were limited to roads providing access to wilderness areas. See Scotf, 263 Il1.

App. 3d at 857. Plaintiff posits that because Scott predated Goodwin and Brown, the Scott court

S11-
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did not have the benefit of those decisions when determining that access roads were not limited
to roads providing access to “wilderness™ areas. According to plaintiff, Scotf is the sole Illinois
decision to apply section 3-107 outside of the confines of a forest preserve.

In Goodwin, the plaintiff was injured when his bicycle collided_ with a tree that had fallen.
across a paved bike path in a city park controlled by the defendant, a park district. Goodwin, 268

II. App. 3d at 490. The appellate court found the defendant was not entitled to-immunity under

a condition of a “ ‘hiking, riding; fishing or hunting trail” » Id. at-491, 494 (quoting 745 ILCS

1073=107(by (West: 1992)). Specifically, the court found the path was not a “riding trail” within.

the meaning of section 3-107(b) of.the Act. Id at 492, The court noted that although sections 3-
106 and 3-107 of the Act both applied to recreational property, section 3-106 provided immunity.
only"for negligence, wherea$ section 3-107 provided absolitte immunily.- Id at 492-93. The
Goodwin court then went on to consider how-the property described in section 3-107(b) differed
from the property described in‘section 3-106. Id. at 493. The céurt stated-as follows. -

“Reading'.section 3-107 as a whole indicates that the'pro_perty'

referred to therein is unimproved property which is not maintained

by the local governmental body and which is in its natural

condition with obvious hazards as 5 result of that natural condition.

Thus, access roads that are not maintained as city, town, or village

streets or county, State, or Federal hiéhways or township or road

district highways are included in section 3-107(a). Such roads

generally would be used only for access to unimproved,

undeveloped recreational areas and generally not for access to

-12 -

* section 3-107(b) ofthe Act, which immunizes a public entity from liability for injuries caused by .
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developed city parks located within the city limits.” (Emphasis
added.) /4

The Goodwin court explained that the legislature extended absolute. immunity for injuries

sustained on the properties specified in section 3-107(b) because of the burden that maintaining

those types of properties would impose on governmental entities.. /d Further, the court stated,
“requiring such maintenance would defeat the very purpose of these types of recreational areas,
that is, the enjoyment of activities in a truly natural setting.” Id. The Goodwin court distinguished

Scott on the basis that Scott interpreted section 3-107(a), while.its decision involved section 3-

107(b). Id The court also stated that to the extent its reasoning differed from the Scort court’s

reasoning, it believed the Scotf court’s reasoning was wrong. Id.

“:S'uinséquént to Goodwin, our court in Brown ‘agreed that “paved bicycle paths which

traverse developed city land” are not “riding trails” for purposes of section 3-107(b).- Brown, 284

1. A;;p; 3d at 1101. The plaintiff in Brown fell on é'paved bike path in a.fo;est preserve. Id. at
1099. Noting that “trail” was defined as'a “miarked path through a forest or mountainous region,”
the court found section 3-107(b) applied to the bike path, which was designed to provide access
to natural‘ and scenic wooded areas around a lake. (Internal quotation marks omitted.) /4. at 1101.
The court explained that it was irrelevant whether the path was paved, as the area in which the
plaintiff fell was not “developed” simply because the path on which he was riding happened to
be paved. Id

Similarly, in Mull v. Kane County Forest Preserve District, 337 11l. App. 3d 589, 592
(2003), the court held a‘ gravel bicycle path, which ran through some dieve10pé‘d areas but was
surrounded by wild grasses and shrubs, was a “trail” under section 3-107(b). The court

distinguished Goodwin on the basis that the trail in Goodwin was located in a developed city

<13 -

A-28



136

%37

138

1-15-2889

park, whereas the frail in Mull was “surrounded by wooded or undcveIOped' land” and ran
“through a forest preserve.” Id. at 592.

"Following Mull, the court in McElroy v. Forest Preserve District, 384 111. App. 3d 662,
666, 669 (2008), held that a wooden bridge in a forest preserve was part of a “hiking” or “riding
trail” under section 3-107(b). In doing so, the court expressed its disagreement “with Goodwin's
contention that a trail must be ‘unimproved’ in order to fall under section 3-107(b).” Jd. at 667.
The court noted that Mull and Brown both involvéd arguably “improved tmi‘ls,"l and that those
cases distinguished Goodwin on the basis-that the trail in Goodwin ran though a developed city
patk. Id -

After reviewing the aforementioned cases, we agree with-plaintiff that the legislature
could not have ‘intendeéd section 3-107(a) of the -Act to apply to the Lakefront Trail. We
recognize, as the Park’ District points out, that Scott énalyzed the defendant’s immunity under
section 3_—107(&)--of1the—Act. By (;ontrast,sGoodwin, Brown, Mull, and McElroy each considered
the defendants”immhnity under. section 3-‘107(b). Nonetheless, in light of the case law that has
developed subsequent to Scott, we find Scott unpersuasive.

First, we disagree with the Scoft court that the plain language of section 3-107(a) is
unambiguous. See Scort, 263 1. ‘App. 3d at 857: As previously detailed, section 3-1 07(a)’ of the
Act immunizes a local public entity from liability for an injury caused by a condition of “[a]ny
road which provides access to fishing, hunting, or primitive camping, recreational, or scenic
areas.” 745 ILCS 10/3-107(a) (West 2012). This language can reasonably be interpreted as both
of the parties suggest. On the one haﬁd, the statute can be read to provide immunity f;)r injuriés
arising on roads providing access to primitive camping areas, primitive recreational areas, and

primitive scenic areas. However, the statute can also be read as providing immunity for injuries
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arising on roads that provide access to primitive camping, recreational areas, and scenic areas.
Thus, we find the statute to be ambiguous. See Brunfon, 2015 IL 117663, § 24 (a statute is
ambiguous if it can be understood by reasonably_well-informed persons in two or more di_fferent
Ways).

139 Because section 3-107(a) is ambiguous, we may utilize the doctrine of in pari materia to
interpret its meaning.-In doing so, it is appropriate to consider section 3-107(a) in pari materia
with - section 3-107(b). See Collinsville, 218 m. 2d at 185-86 (under the doctrine of
in pari materia, Wwe construe two ‘statutes dealing with the same subject so that they are given
harmonious effect; the doctrine also applies .to different sections of the same statute and is
consistent v'eiih the r‘ulé of statutory construction that we must view alt of the provisions, of_‘h.a
statute as a wholg).

G40 " As préviously detailed, since the Scotf decision, Illinois courts have uniformly found.
section.3—10"7.(b)' does not apply to trails in developed areas. See Brown, 284 Til. App. 3d at 1101
(pa'ved bike -pé'thé'.' that traverse developed city land are not “riding trails” under section 3-
107(b)); Goodwin, 268 1il. App. 3d at 493-94 (a paved bike path in a developed city park is not
included within section 3-107(b)); see also Mull, 337 Iil. App. 3& at 592 (distinguishing Geodwin
on the basis that the trail in Goodwin was located in a developed city park). That section 3-
107(b) has been limited to trails in undeveloped areas supports a determination that section 3-
107(a) was likewise intended only to apply to access roads to undeveloped and primitive areas.
Further, we note, the legislature clearly limited immunity under section 3-107(a) to access roads
to “primitive” camping areas as opposed to all céniping areas. It is logical to infer that the
legislature likewise intended section 3-107(a) to apply only to primitive recreational and scenic

areas where it listed recreational and scenic areas in the same sentence as “primitive” camping
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areas. In sum, consideration of section 3-107 as a whole supports a ﬁndix}g that section 3-107(a)

was intended only to apply to roads providing access to primitive, undeveloped rccreatioﬁal
areas.

141 Considering section 3-107(a) in pari materia with section 3-106 further supports our
determination. Both sections3-106 and 3-107(a) involve Ien;reational property; yet, section 3-106
provides immunity only for ordinary negligence, whereas section 3-107(a) provides. absolute
immunity. Noting this distinction, the Goodwin court f_oﬁnd section 3-107 as a whole referred to
unimproved property, which the local government did'not maintain and which was “in its natural
[state] with obvious hazards as a result of that natural condition.” Goodwin, 268 Il App. 3d at
493. The court explained that the legislature extended absolute immunity to the property outlined
in section 3-107(b) because of the burden a local governmental entity would experience in
having to. maintain such‘ property in a safe condition. /d. Further, the .Goodwin court explained,
requiring the government to conduct maintenance on this type of propeny.“would,dlefeat the very
purpose of these types of recteational areas, that is, the enjoyment of activities in a truly natural
setting.” Id.- |

542 © We find the Goodwin court’s reasoning to be-logical and persuasive. By immunizing a
public entity from liability for injuries occurring on the property specified in section 3-107, the
legislature has, in effect, relieved public entities from the burden of having to maintain such
property. See Sites v. Cook County Forest Preserve District, 257 1ll. App. 3d 807, 811 (1994)
(inferring the statutory intent of section 3-107 “is to relieve public entities from the duty to
maintain‘ such access roads, which may be'unpavéd'and une\}en.”). It makes sense that the

legislature would relieve a public entity from maintaining access roads to primitive scenic and
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recreational areas because maintaining those roads would defeat the purpose of the primitive
property, i.e., its enjoyment in its natural state. Goodwin, 268 Ti1. App. 3d at 493.

43 In sum, we conclude section 3-107(a) of the Act applics only to access roads to primitive

recreationai and scenic areas and does not apply fo the Lakefront Trail. Based on our finding, we

- need not consider plaintiff’s altemétiVe arguments, i.e., that the Lakefront Trail was not a “road”

and that it did not provide “access.” We also need not address plaintiff's argument that a conflict

exists between sections-3-106-and 3-107(a) of the Act given our finding that section 3-107(a) of -

the Act does not apply.
1 44 B. Immunity for Wiltful and Wanton Conduct Under Section 3-106
v 45 ' Having determined that section 3-107(a) does nof apply to the Lakefront Trail, we must

now consider whether the Park District was éntitled to summary judgment based on section 3-
106 of the Act, which pro?ides: im::nu-nity"a:gal:ﬁst negligent conduct but not willful and wanton
conduct. 745 ILCS 10/3-106 (West 2012). Plaintiff argués the trial court erred by finding rio
genuine issue of material fact existed that the Park District engaged in willful and wanton
conduct. He posits the Park District acted willfully and wantonly in iis maintenance of the
Lakefront Trail or, at the very least, 2 genuineé issue of material fact exists as to whether the Park
District was willful and wanton. -

146 | Summary judgment is proper where “the pleadings, depositions, and admissions on file,
together with ‘;he affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law.” 735 ILCS 5/2-1005(c) (West
2012). “Summary judgment is a drastic measure and. should only be granted if .ihe movant’s right
{o jpdgment is clear and free from doubt.” Seymour v. Collins, 2015 IL 11.8432, 142, “The

purpose of summary judgment is not to try a question of fact, but to determine whether a genuine
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issue of material fact exists.” Hlinois State Bar Ass'n Mutual Insurance Co. v. Law Office ‘of
Tuzzolino & Terpinas, 2015 IL 117096, § 14. We review the trial court’s decision to grant
summary judgment de novo. Bowman v. Chicago Park District, 2014 1L App (1st) 132122, 9 43.

" The Act defines “willful and wanton conduct” as “a course of action which.shows an
actual or deliberate intcntioﬁ to cause harm or which, if not intentional, shows an utter
indifference to or conscious disregard for the safety of others or their property.” 745 ILCS 10/1-
210 (West 2012). “Whether a person is guilty of willful and wanton conduct is a question of fact
for the jury and should rarely be ruled upon as a matter of law.” (Internal quotation marks
omitted.) Robles v. City.of Chicago, 2014 IL App (1st) 131599, 717. However,.“a court may
hold as a matter of law that a public employee’s actions did not amount to willful and wanton
conduct when no o;her‘contrar_y conclusion can be drawn.”‘(‘Ir‘xtemal quotatjox}_ipla;ks‘om‘ﬁitted.)
Thurman v. Chqh%paign Park District, 2011 IL App (4th) 11(“)‘1024‘, 11‘10._ In ‘dt‘aciding whether a
willful and wanton conduct pharge should have beeﬂ submittcd tort_he jury, neither the trial qgurt
nor our coﬁ:t may resolve conflicts in the evidence or decide the weight to be given the evidence
or the relative credibility of the witnesses. Robles, 2014 IL App (l;t) 131599, 9 17.

Initially, we note, the Park District characterizes the “Willfu! and_ wanton” standard as “a
high standard of culpability” that approaches “the degree of blame associated with intentional
harm.” Plaintiff challenges the Park District’s characterization. The parties’ dispute in this regard
stems from the legislature’s 1998 amendment to section 1-210, in which it added the following
language to the statute without modifying the definition of willful and wanton conduct: “[t}his
definition shall apply in any case where a “willful and wanton’ exception is incorporated into ‘any
immunity under_ this Act.” Pub. Act. 90-805, § 5 (eff. Dec. 2, 1998) (amending 745 ILCS 10/1-

210).
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949 Plaintiff argnes the legislature’s ameﬁ_dment did not impose a heightened wiliful and
wanton standard, citing to Murray v.-Chicago Youth Center, 224 111. 2d 213 (2007), and Harris v.
Thompson, 2012 IL 112525. However, the Park District insists that plaintiff’s reliance on Murray -
is misl;laced _becz;use the Murray court expressly declined to review the legislative intent of the
1998 amendment. See Murray, 224 1l 2d at 242-43. The Park District cites to Thurman, in
which the appellate court stated the legislature used “strong language” in defining willful and
wanton conduct and fqund the . statutory deﬁm’tion -of willful and wanton applied. “io ‘the -
exclusion of-inconsistent-cdmmon—law definitions.”. Thurman, _2011 IL App (4th) 10124, 13,
The Park District also relies on hearing transcripts from theé General Assembly pertaining to the,

1998 amendment. Based on these transcripts and Thurman, the Park District argues the definition
of “willful and wanton” in section 1-210 of the Act does impose a high standard of culpability
under the law.

950 '~ We- peed not resolve the .dispute between the parties regarding.the Park District’s
characterization of the willful and wanton standard-becauée; fundamentally, the partigs_,agree that
the definition governing plaintiff’s claim is the statutory definition.set forth in section 1-210 'of
the Act. In other words, the parties agree that whether the Park D_isfric,t-was willful and wanton
turns on whether the Park District acted with utter indifference to or conscious disregard for the
safety of patrons. Accordingly, this is the deﬁn.ition we will utilizc in determining the propriety
of the court’s decision to grant summary judgment, and we need not determine whether the Park
District’s characterization of this standard as a “high standard” is correct. See Barr v.
Cunningham, 2016 IL App (1st) 150437, § 16 (although the defendants challenged the plaintiff’s
citation to a supreme court case, the plaintiff cited that case only for the proposition that willful

and wanton conduct existed on a continuum; ultimately, the parties agreed that the overarching
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issue was whether the plaintiff “acted with conscious disregard for the safety of the others”
(internal quotation marks omitted) and thus, both parties agreed the defendants’ actions should
be measured against the Act’s definition of willful and wanton).

951 We turn then to whethér the trial court properly granted summary judgment. Plajntiff
argues the court erred becatise the evidence shows the Park District was willful and wanton, of a
genuihe issue of fact exists as to whether it Was willful and wanton. Plaintiff posits that after
learning of the defect, the Piark_ District did not repair it until July, even though it had the ability
to conduct an emérgency répair. Further, plaintiff observas-,,.the‘ Park District did not barricade
the gép or mark it with paint. The Park District responds that the facts in this case do not in any
way show it was willful ‘and wanton wheére, upon learning of the defect, it immediately engaged
in efforts to repair the crack. |

952 In Palmer v. Chicago Park District, 277 IlI. App. 3d 282, 284 (1995), the plaintiff alleged
that he injured himself when his leg became cauglit in a large portion of wire mesh fence that had
fallen in a play;lot‘ and had-been lying on its side for three months. 4 The court found the
plaintiff stated a cause of -action for- willful and wanton miscbnduct where he pled that the
deéfendant knew or should have known about the fence and took “no corrective action to repair or
warn about” it. /d. at 288-89.

9153 On the other hand, in Lester v. Chicago Park District, 159 11 App. 3d 1054, 1055, 1060
(1987), the court found the plaintiff failed to set forth a claim of willful and wanton conduct
where the plaintiff alleged the Park District caused ruts and holes in a softball field and refilled
them with improper materials. The court agreed with the Park District that the Park District’s
rehabilitative acts of filling in the holes and ruts “indicated é concern for possible injuries™ and

did not amount to “utter indifference” or “conscious disregard” for the safety of patrons’ lives.
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Id at 1059.. The court explained that to equate the Park District’s actions of discovering the
condition and “taking affirmative rehabilitative acts after such discovery in an attempt to remedy
the problem with willful and wanton conduct would render that standard synonymous with
ordinary negligeﬁce.” Id

954 . Here, there is no dispute that the Park District knew of the defect prior to plaintiff’s
injury, although the parties dispute the exact date on which the Park District learned of the crack.
Our review of the record shows the Park District became aware of the defect no earlier than May
2013, -alth'oilgh'if may have leamned of the defect later than May 2013. Arlow testiﬁed. he could
“[n]ot exactly” recall when he received the patron’s complaint regarding the dcfecj; but he knew.
it was during the spring. Arlow then testified there was no snow on the ground when he received
the call'and thus ‘;[i]t had to be later than April.;’ Gernady testified that he received Arlow’s call
regarding the complaint in the spring of 2013. When asked in what month, Gernady stated in the
“time zone of June.” We niote that plaintiff suggests the Park District also knew:of the defect
based on Gémady’s annual Spring inspection; however, plaintiff has not cited to any portion of*.
the record establishing that Gernady noticed the defect during his inspection. or that the defect
existed at that time. | |

155 Turning to the actions of the Park District after learning of the defect, we agree with
plaintiff that whether the Park District was willful and wanton is an issue of fact. We note the
Park District did take some action to repair the defect. After receiving the pétron’s call, Arlow
inspected the defect and contacted Gernady, who included it in the scope of repairs t.o be
submitted for bid to the "rapid response contractors. The defect was repaired through the rapid
TeSponse proceés on July 10. On the other hand, however, Rejman testified the rapid response

system is to be used only for jobs that do not present safcty concerns, but the defect in this case
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was classified as an emergency—the sole 2013 Lakefront Trail repair to be classified as such.

Further, the evidence showed the Park District had methods by which to expédite the repair

process, such as immediately contacting a contractor or alerfing the contractor that a repair is

‘urgent. Arlow also testified that a defect Jess severe was repaired in 2014 by in-house laborers.

Notably, the evidence also showed that while the rapid repair process was taking place, the Park

District did not engage in any efforts to barricade, mark, or otherwise warn patrons of the defect.

See Palmer, 277 1ll. App. 3d at 289 (finding the plaintiff alleged willful and wanton conduct

where .the plaintiff alleged the -defendant took no corrective: action to repair or warn about the

fence).

In light of all of the foregoing, it was inappropriate for:the trial court to hold as a matter
of law that the Park District was not willfl and wanton. See Thurman, 2(511, IL App (4th)
101024, 10 (a court may hold as a matter of law that a public; employee’s: actions did not
amount to willful and wanton conduct only where “no other contrary-conclusion can be drawﬁ”

(internal quotation marks omitted)). Instead, whether, the Park District’s actions amounted to

efforts the Park District made to repair the defect and evaluate whether those efforts
demonstrated utter indifference to or conscious disregard for patrons’ safety in light of the
evidence that the Park District failed to wamn patrons of the. defect, barricade the defect, or
expedite the repair process, despite the defec;t having been recognized as dangerous and in need
of emergency repair. Accordingly, the trial court im'propcriy granted summary judgment.
Ple;intiff’s reliance on Lester does not convince us otherwise. The plaintiff in Lester

alleged that he was injured because the Park District repaired a defect but did so improperly. See

S22 -

“willful and wanton misconduct is a question of fact. It is for the trier of fact to.consider the -
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Lester, 159 111. App. 3d at 1055-56. By contrast, here, the plaintiff was injured because the Park

‘District .had not yet repaired the defect.

In sum, we conciude the trial court erred by granting summary judgment.
| [iI. CONCLUSION
For the reasons stated, we reverse the trial court’s judgment and remand for -furthcr
proceedings.

Reversed and remanded.
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- Exhibit 27 (C-515 to 536): Discover
Deposition of Plaintiff, taken on January 21,
2015. ‘

- Direct: C-516 (Dep. p. 4, line 9)
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C-537

C-538 to 543

C-544

C-545to 551 -

C-552

C-553to 570 -

C-571

C-572

C-573

C-574

July 1, 2015

Notice of Filing for Defendant Chicago Park
District’s Reply in Support of its Motion for
Summary Judgment.

July 1, 2015 :
Defendant Chicago Park District’s Reply in
Support of its Motion for Summary Judgment.

July 17,2015
Circuit Court Case Management Order.

July 28,2015

Circuit Court Memorandum and Order granting
Defendant Chicago Park District’s Motion for
Summary Judgment.

August 7, 2015

Notice of Motion. for Plaintiff’'s Motion to
Reconsider the Circuit Court’s grant of Defendant
Chicago Park District’s Motion to Reconsidér,

August 7, 2015
Plaintiff’s Motion to Reconsider the Circuit Court’s
grant of Defendant Chicago Park District’s Motion
to Reconsider.
Exhibit A (C-564 to 570): The Circuit Court’s
July 28, 2015 Memorandum and Order
granting Defendant Chicago Park District’s
Motion for Summary Judgment.

August 14, 2015
Plaintiff’s Additional Appearance.

August 14, 2015
Notice of Filing for Plaintiffs Additional
Appearance.

August 14, 2015
Circuit Court Briefing Schedule Order.

September 29, 2015
Circuit Court Order.
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C-575

C-576 to 585

C-586 to 587

C-588

QOctober 15, 2015
Circuit Court Order denying Plaintiff’s Motion to
Reconsider.

October 16, 2015 _
Plaintiff’s Notice of Appeal to the Appellate Court of
Illinois, First Judicial District, from the Orders
entered by Judge William E. Gomolinski on (1) July
28, 2015 granting Defendant Chicago Park District’s
Motion for Summary Judgment and (2) October 15,
2015 denying Plaintiff’s Motion to Reconsider the
July 28, 2015 Order.

- Exhibit A (C-578 to 584): The Circuit Court’s
July 28, 2015 Memorandum and Order
granting Defendant Chicago Park District’s
Motion for Summary Judgment. .

- Exhibit B (C-585): The Circuit Court’s October
15, 2015 Order denying Plaintiff’s Motion to
Reconsider.

October 16, 2015 ‘ ‘
Notice of Filing for Plaintiff’s Notice of Appeal to
the Appellate Court.

October 16, 2015
Plaintiff’s request for the preparation of the Record
on Appeal to the Appellate Court.
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TABLE OF CONTENTS TO THE REPORT OF PROCEEDINGS *

YOL. PAGE | FILING DATE & DESCRIPTION

4 of4 R-1to 33 October 28, 2015
' Report of Proceedings from Hearing on Defendant
Chicago Park District’s Motion for Summary
Judgment before Judge Gomolinski on July 17, 2015
in the Circuit Court.

4 0f4 R-34 to 56 October 28, 2015
Report of Proceedings from Hearing on Plaintiffs
Motion to Reconsider the court’s grant of Defendant
Chicago Park District’s Motion for Summary
Judgment before Judge Gomolinski on September
29,2015 in the Circuit Coutt.

4 0f4 R-57 to 64 October 28, 2015
Report of Proceedings from Hearing on Plaintiff's
Motion to Reconsider the court’s grant of Defendant
Chicago Park District’s Motion for Summary
Judgment before Judge Gomolinski on October 15,
2015 in the Circuit Court.

4of4 ~  R-65 October 28, 2015
Notice of Filing of Plaintiff appeal to the Appellate
court of Illinois.

* The Report of Proceedings consists of one (1) volume and is cited to as “R” in the Park
District’s Brief.
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YOL. - PAGE
1of2 Supp. C-2to 5

1-2 of 2 Supp. C-6 to 286

FILING DATE & DESCRIPTION

December 29, 2015
Agreed stipulation to supplement the record on’
appeal. '

May 19, 2015
Chicago Park District’s Motion for Summary
Judgment.

Exhibit A (Supp. C-19 to 26): Plaintiff's

Complaint.

Exhibit B (Supp. C-28 to 35): Defendant
Chicago Park District’s Answer to Plaintiff’s
Complaint.

Exhibit C (Supp. C-37 to 72). Discovery
Deposition of Plaintiff, taken on January 21,
2015. '

- Direct: Supp. C-39 (Dep. p. 4, line 9)
Exhibit D (Supp. C-74 to 100): Discovery
Deposition of Linda Daly, Defendant Chicago
Park District’s Deputy Director of Capital
Construction, taken on February 10, 2015.

- Direct: Supp. C-76 (Dep. p. 4, line 6)

- Cross: Supp. C-90 (Dep. p. 59, line 5)

- Re-Direct: Supp. C-90 (Dep. p. 61, line

2D :
Exhibit E (Supp. C-102 to 135): Discovery
Deposition of Robert Rejman, Defendant
Chicago Park District’s Director of Planning
and Construction, taken on February 18, 2015.

- Direct: Supp. C-104 (Dep. p. 4, line 6)

- Cross: Supp. C-124 (Dep. p. 86, line 3)

- Re-Direct: Supp. C-124 (Dep. p. 88, line

1)
Exhibit F (Supp. C-137 to 161): Discovery
Deposition of Robert Arlow, Defendant
Chicago Park District’s Director of Facility
Management, taken on February 19, 2015.

- 'Direct: Supp. C-139 (Dep. p. 4, line 6)

- Cross: Supp. C-15! (Dep. p. 53, line 12)

- Direct: Supp. C-152 (Dep. p. 56, line 15)

3 The Supplemental Record consists of two (2) volumes and is cited to as “Supp. C” in

the Park District’s Brief,
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- Exhibit G (Supp. C-163 to 198): Discovery
Deposition of William Gernady, Defendant
Chicago Park District’s Project Manager, taken
on March 12, 2015.

- Direct: Supp. C-165 (Dep. p. 4, line 6)
- Cross: Supp. C-185 (Dep. p. 84, line 2)
- Direct: Supp. C-187 (Dep. p. 92, line 9)

- Exhibit H (Supp. C-200 to 245): Discovery

Deposition of Robert Thompson taken in the
matter of Vaughn v. Chicago Park Dist., et al.,
Court No. 08 L 7495. :
Exhibit [ (Supp. C-254): Circuit Court Order
entered on April 15, 2010 in the matter of
Vaughnv. Chicago Park Dist., et al., Court No.
08 L 749s.

- Exhibit J (Supp. C-256 to 267): Deposition
Transcript of Robert Thompson taken in the
matter of Zona v. Chicago Park District, Court
No. 12 L 1109.

- Exhibit K (Supp. C-269 to 276): Photograph of
the Lakefront Trail.

- Exhibit L (Supp. C-278): Google map image of
Lakefront Trail, marked at Plaintiffs
deposition.

- Exhibit M (Supp. C-280 to 284): Defendant
Chicago Park District’s Request for Proposal.

- Exhibit N (Supp. C-286): Beverly Asphalt

- Paving Company’s payroll record.
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