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NATURE OF THE CASE

Johnny Flournoy, petitioner-appellant, appeals from a judgment denying
him leave to file his successive petition for post-conviction relief.

Anissueis raised concerning the sufficiency of the post-conviction pleadings.
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ISSUES PRESENTED FOR REVIEW

1. Whether Johnny Flournoy’s claim of actual innocence based on Romano
Ricks’s and Elizabeth Barrier’s affidavits is cognizable under the Post-Conviction
Hearing act even though these two affidavits are also the basis of Flournoy’s other
post-conviction claims.

2. Whether Johnny Flournoy’s successive post-conviction petition stated
a colorable claim of actual innocence based on newly discovered exculpatory
affidavits —one from a witness who recanted his testimony that Flournoy admitted
being the shooter, and one from a witness who would testify that Reginald Smith
confessed to her that he killed Sam Harlib.

3. Whether Johnny Flournoy’s petition also established cause and
prejudice at the leave-to-file stage that the State violated Flournoy’s due process
rights when it concealed evidence that Romano Ricks received consideration for
his cooperation and Ricks lied about Flournoy’s alleged admissions to Harlib’s
murder.

4, Whether Johnny Flournoy’s petition established cause and prejudice
atthe leave-to-file stage that he was denied the effective assistance of trial counsel
based on information provided by Elizabeth Barrier showing that trial counsel
failed tointerview her, even though she could have provided exculpatory evidence,

and misrepresented to the trial court that he had contacted and spoken with her.
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STATEMENT OF FACTS

Procedural Background

Johnny Flournoy was convicted of the November 14, 1991 first degree murder
of Samuel Harlib and the armed robbery of his used car dealership and sentenced
to a term of natural life. (C. 4, 33; C. 109; R. 960) His convictions and sentence
were affirmed on direct appeal. (C. 119) People v. Flournoy, Rule 23 Order, 1-94-4427
(November 15, 1996). Flournoy’s first post-conviction petition was dismissed at
the first stage on April 10, 1997. (C. 157, CI. 502, 596) The dismissal was affirmed.
People v. Flournoy, 1-97-1987 (June 30, 1999). The petition for leave to appeal
was denied on February 2, 2000. People v. Flournoy, No. 88505. (C. 235) The instant
petition presenting newly discovered evidence of actual innocence, and alleging
several other constitutional violations, was filed on February 21, 2021. (C. 155
et seq.) Attached to the petition, inter alia, were affidavits from Romano Ricks
and Elizabeth Barrier supporting Flournoy’s claims. (C. 303, 310) The circuit court
denied Johnny Flournoy leave to file his petition. (C. 329-54) The appellate court
affirmed the circuit court’s denial of leave to file. People v. Flournoy, 2022 IL App
(1st) 210587-U.
Trial
Incident

In November of 1991, Samuel Harlib was the owner of Ron/Mar Auto Sales,
a used car dealership located at 3845 N. Western Avenue, in Chicago. (R. 411)
Raphael Mendoza was employed there as a porter. (R. 411) Mendoza testified that
shortly after 5:30 p.m., on November 14, both he and Harlib were in the sales
office when he noticed a man looking at a car and went to talk to him. (R. 415)

The car the man was interested in needed a jumpstart. (R. 417)
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According to Mendoza, after he and Harlib started the car, Mendoza went
to put the jumper cables away, while Harlib headed toward the office with the
man. (R. 419-20) When Mendoza approached them, Harlib was laughing and asked
him to get the “slim jim” because he had accidentally locked the keysin the car with
the engine running. (R. 421) Mendoza went outside and unlocked the car. (R. 422)

As soon as Mendoza returned to the office, the man with Harlib pointed
a silver revolver at him and ordered him to sit down. (R. 424-25) According to
Mendoza, when he went to put the “slim jim” down, Harlib jumped for the gun
and 1t went off, firing into the floor. (R. 428) The offender then shot at Harlib
numerous times, grabbed money that was on the desk (between $1000 and $1500),
fired repeatedly in Mendoza’s direction, but did not hit him, and left. (R. 428-31)
Harlib subsequently died as a result of a single gunshot wound to the chest.
(R. 440, 657)

Mendoza described the offender as dark-skinned, 5'8"or 5'9" tall, 175 to
180 pounds, in his late 20's or early 30's, and wearing a jean jacket, jean pants
and a snow hat. (R. 438, 458-59, 489) In November of 1991, Johnny Flournoy was
in his 40's, light-complected, weighed about 200 pounds, and was six feet tall.
(R. 459, 551-52, 699, 722)

Officers Place Reginald Smith and Romano Ricks in Lineup

Steven Spritz, Harlib’s partner, testified that on the day after Harlib’s murder,
Reginald Smith came to the lot to make a payment on a car he had previously
purchased. (R. 402) Smith was dark-skinned, 5'6" and 160 pounds. (R. 466) He
paid one hundred dollars toward his two hundred and fifty dollar monthly payment,

even though it was not his regular payment date. (R. 402-03) Smith asked Spritz
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what had happened, and Spritz told him that there had been a robbery and that
Harlib had been shot. (R. 407)

On December 5, after speaking with a woman named Elizabeth Barrier,
whose name he obtained through an anonymous phone call, Detective Lawrence
Akin placed Smith and another man, Romano Ricks, in a lineup viewed by Mendoza.
(R. 538-39) Mendoza did not identify anyone as the shooter, but knew Smith as
an acquaintance of Harlib’s who had bought a car from him and came in periodically
to make payments. (R. 441, 465, 540, 554) After the lineup, Detective Akin told
Ricks that they were conducting an investigation, gave him a card, and asked
him to call if he heard anything unusual. (R. 566) Ricks did not provide any
information about the murder to Akin at that time. (R. 561)

Romano Ricks Contacts Detective Akin, and Johnny Flournoy Becomes a Suspect

Two months later, in February 1992, Akin said that Ricks contacted him
from jail to provide information about the shooting because he wanted to be placed
in protective custody. (R. 562) Ricks never told Akin that Flournoy admitted to
him that he shot Harlib, but only relayed information that he said Reggie Smith
had told him. (R. 562, 569) Ricks signed a written statement on March 6, 1992,
attesting that Smith, not Flournoy, told him information about the offense.
(R. 563-64)

At trial, Ricks testified that he actually learned about the shooting
from Flournoy himself, not from Reggie Smith. (R. 585-89) Ricks said that in
October 1991, he was living in Detroit where he met Flournoy for the first time
through his friend Nate. (R. 577-78) At this first meeting, Flournoy lent Ricks

five hundred dollars. (R. 579-80) On November 21, 1991, Ricks came to Chicago
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for Flournoy’s wedding. After the wedding, Flournoy asked Ricks to pay his debt.
(R.580-82;616-17) When Ricks did not have the money, Flournoy told Ricks that
he could pay his debt by committing an armed robbery. (R. 583) When Ricks refused,
Flournoy moved his coat to the side to show Ricks that he had a gun, and told
Ricks he did not have a choice. (R. 584)

Ricks said that in the course of explaining how to commit an armed robbery,
Flournoy told him not to pull his gun, and then admitted firing his weapon at
a guy during a recent robbery at a “car place” he committed with “Reginald”.
(R. 585-89) Later that day, Ricks and Reggie Smith were arrested for an October
armed robbery of a Jewel grocery store in Blue Island. (R. 590-91) The December 5
lineup that Mendoza viewed was held after Ricks’s and Smith’s arrests. (R. 591)

A few weeks later, while Ricks was in jail for the Jewel grocery store robbery,
someone tried to stab him with a small shiv. (R. 593) He thought Flournoy had
ordered the attack because he refused Flournoy’s request to take the fall for the
armed robbery case to save Smith from a long prison term. (R. 621) Ricks was
not injured during the attack because after he refused Flournoy’s request, he had
begun wearing a homemade protective vest fashioned from magazines. (R. 620)
It was after the stabbing attempt and threat that Ricks contacted Detective Akin
to give him information about the shooting at the car dealership, and only in
exchange for being placed in protective custody. (R. 592-93; 605-07) Ricks never
mentioned that he received any other consideration, such as help with sentencing
on his armed robbery case, in exchange for his testimony. He said he only testified
to “see justice done.” (R. 609-10)

After Ricks spoke with Akin, Flournoy became a suspect in Harlib’s murder.

Flournoy was arrested on March 5, 1992. (R. 541) He was placed in a line up.

-6-
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(R.544-46) Mendoza was brought in from a separate room, and identified Flournoy
asthe shooter. (R. 441) Mendoza also identified Flournoy in court at trial. (R. 415)
The Defense Presents Several Alibi Witnesses

Flournoy’s wife, Cathy, provided an alibi for the day of the armed robbery.
She said that her husband picked her up at 3:25 p.m. and they went to a bar called
Cheers, ran various errands, went to Flournoy’s mother’s house and got home
at5:20 p.m. (R. 687-695) Cathy’s daughter, Laura, was home and went with Flournoy
to run another errand. (R. 695-96) Cathy said Flournoy did not drink while he
was at Cheers, that he rarely drank, that he did not wear or own jeans, and that
he was wearing a suit on November 14. (R. 690-95) These facts were corroborated
by Herbert Webb, the night manager at Cheers. (R.728-29) Flournoy’s mother,
Bertha, testified that he and Cathy were at her house that day. (R. 735-36)

Laura and another step-daughter, Roberta, confirmed that Cathy and
Flournoy arrived home on November 14, 1991 just after 5:10 p.m., and that Laura
left with Johnny about 10 or 15 minutes later. (R. 718-720; 741-42; 757) According
to Laura, they ran some errands related to Flournoy’s perfume business. They
stopped at two restaurants and a Baskin Robbins. (R. 743-45) They did not go
to a car dealership, and they were home by 7:10. (R. 747, 757)

Johnny Earl Lewandowski, Flournoy’s boss in the perfume business, testified
Johnny Flournoy arrived at the 124th and Harlem office at 5:30 or 5:35 p.m., and
left between 5:45 and 5:50 p.m. (R. 763-765) He said that Flournoy normally wore
suits, that he was always a very sharp dresser, and that he never saw him wear
blue jeans. (R. 766)

The State presented rebuttal evidence that in March of 1992, Cathy and

Laura told police that they did not know where Flournoy was on November 14, 1991.
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The State presented additional rebuttal evidence that Roberta Hughes, Herb Webb,
and John Lewandowski previously said that they did not know where Flournoy
was on November 14, 1991. (R. 798-803)
Verdict, Post-Trial Motion, and Sentence

During deliberations, the jurors requested Romano Ricks’s written statement -
because they wanted to know exactly what Ricks said in the statement - as well
as a transcript of Mendoza’s testimony. (C. 385-386) The court responded that
the jury had all the evidence before it and instructed the jury to continue to
deliberate. (C. 385, 387) After further deliberations, the jury found Johnny Flournoy
guilty of first degree murder and armed robbery, but not guilty of the attempt
murder of Mendoza. (CI. 4, 33; C. 109; R. 960)

Flournoy filed a pro se post-trial motion alleging, inter alia, that trial counsel
was ineffective when he failed to call Reginald Smith and Elizabeth Barrier as
witnesses. (CI. 328-347,R. 1171) In response, trial counsel explained to the court
that he had located Barrier in Florida and spoken with her. He determined that
her testimony would only have been helpful to impeach Smith’s testimony if the
defense had called Smith, and he testified to something other than what the defense
wanted him to say. However, the defense did not call Smith because a lot of what
he said would have been damaging to Flournoy. (R. 1178-79) The trial judge denied
the motion for new trial without comment. (R. 1179) The jury initially rejected
adeath sentence. (CI. 395) After a hearing before the judge, Flournoy was sentenced
to a term of natural life. (CI. 377)

Direct Appeal and Post-Conviction Proceedings
Flournoy’s conviction was affirmed on direct appeal. People v. Flournoy,

Rule 23 Order, 1-94-4427 (November 15, 1996). Flournoy filed a post conviction
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petition alleging, inter alia, that trial counsel was ineffective for failing to call
Elizabeth Barrier as a witness and failing toimpeach Romano Ricks and Detective
Akin regarding statements Ricks allegedly made to Akin. (CI. 502-03, 516, 520, 526)
The only affidavit attached to the petition was Flournoy’s and there were no
affidavits provided from either Ricks or Barrier. (CI. 544) The first-stage dismissal
of thisinitial post-conviction petition was affirmed. People v. Flournoy, 1-97-1987
(June 30, 1999). (C. 219) Petition for leave to appeal was denied on February 2,
2000. People v. Flournoy, No. 88505. (C. 235)
The Instant Petition

On February 21, 2021, Flournoy filed a successive petition presenting newly
discovered evidence of actual innocence based on affidavits provided by Romano
Ricks and Elizabeth Barrier. (C. 155, 172-76, 303-08, 310-14) These affidavits
were obtained after Flournoy secured the assistance of legal counsel with the
resources to obtain evidence. (C. 316-18) Based on information in these affidavits,
Flournoy also claimed that the State fabricated the evidence that constituted
Romano Ricks’s testimony and concealed exculpatory evidence involving whether
Ricks negotiated for leniency in exchange for his testimony. (C. 177-79) Flournoy’s
third claim was that the State knowing relied on perjured testimony in its case-in-
chiefat trial. (C. 179-80) Finally, Flournoy claimed that trial counsel was ineffective
for failing to interview Barrier, a potentially exculpatory witness that counsel
knew had been interviewed by the State, and for misrepresenting to the trial court
that he had spoken to Barrier prior to trial and decided not to call her. (C. 180-81)
In support of the Brady claim, in addition to the aforementioned affidavits, Flournoy
attached three police reports, a written statement given by Ricks in March of 1991,

and Detective Akin’s testimony at Flournoy’s federal parole revocation hearing
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in July of 1992. (C. 238, 240, 246, 248, 264) Additional support for the ineffective
assistance of counsel claim was provided by an ARDC disposition disbarring trial
counsel. (C. 322)

Romano Ricks’s Affidavit

In his affidavit, Ricks said he met Johnny Flournoy and Reggie Smith through
amutual friend. (C. 303) Ricks participated in an armed robbery with Smith and
two other men. (C. 304) After his arrest, he was approached by some people asking
him to take the fall for the robbery so that his co-defendants could go free, and
he refused. (C. 303) He was put in a lineup with Smith, and after that lineup,
was questioned by Detective Akin about Sam Harlib’s murder. Akin described
the murder to him and Ricks said he knew nothing about it. (C. 303)

After he spoke with Akin, he was beaten by fellow jail inmates because
he would not take responsibility for the robbery. He thought either Smith or
Flournoy had ordered the beating. (C. 305) After he was assaulted again, he called
Akin and told him he was willing to help with the murder investigation. (C. 306)

Detective Akin had Ricks brought to the station and told Ricks how the
shooting occurred. (C. 306) Ricks told the detective that Reggie Smith had confessed
that he and Flournoy planned the armed robbery together. (C. 306) Sometime
later, Akin told Ricks “that they could not bring a case against Johnny unless
[Ricks] testified that Johnny [- not Reggie Smith —] told [Ricks] about being involved
in the murder.” (C. 307) (emphasis added) Ricks then “made up” a story about
Johnny telling him that he and Reggie had robbed a car dealer and Johnny shot

the owner. (C. 307)

-10-
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In his affidavit, Ricks swore that neither of these stories were true —Smith
never told Ricks that he and Flournoy committed this offense together and Flournoy
did not make any admissions. Ricks said he only implicated Johnny “because I
believed that he wasinvolved in ordering the attacks of me atjail, and I was angry
at him.” (C. 306) He also swore he “specifically asked Detective Akin if he could
help ... on [his] pending armed robbery case. Detective Akin [responded] that he
couldn’t ‘officially’ help [Ricks], but that he would see what he could do to get me
a lesser sentence. He also told me that he would help me get into a work release
program.” (C. 307)

In the final paragraph of his affidavit, Ricks explained that he was aware
he was risking a potential perjury charge:

I have consulted with attorney Paul DeLuca, 15450 Summit Avenue,
Suite 140, Oakbrook Terrace, Illinois, regarding this affidavit.
Mr. DeLuca has informed me of the potential penalties for a perjury
conviction. Mr. DeLuca has agreed to represent me pro bono in any
legal proceedings arising horn this affidavit. Nevertheless, I am
coming forward with this information because I feel guilty about

testifying falsely against Johnny at his trial.
(C. 308)
Elizabeth Barrier’s Affidavit

Barrier met Reggie Smith in a rehabilitation program in the early 1990's.
He was 5'8" tall, 180 pounds, dark-skinned, and had dark curly hair and a
moustache. He came to her home one night in November of 1991, bringing cocaine
and heroin. (C. 311) He told her he had recently robbed a used car dealership and
shot the owner in front of his safe. (C. 311) Barrier explained that, if she told police
that Smith confessed to committing the offenses with Flournoy, as reflected in

a police report, that was not the truth. (C. 312) She said she was unavailable to

-11-
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testify at trial because she had slipped back into addiction, moved to Florida, and
was a vagrant. (C. 312) She never heard of Johnny Flournoy until she was contacted
by an investigator on his behalf. (RC. 313) She was unaware that Flournoy had
been prosecuted for the murder of the car dealer Smith confessed to committing
and she had assumed that Smith had been the one convicted. (R. 313)

Tothat end, Barrier denied trial counsel’s representation, made at the post-
trial Krankel hearing, that he talked to her prior to trial. (C. 312-313) She reviewed
the transcript where trial counsel McCaffrey stated in open court that he found
Barrier in Florida after speaking with her parents, that he had spoken with Barrier
on the phone, and that she was present and prepared to testify at trial. (C. 313)
These were all lies because her parents did not know where she was, she did not
have a phone, she was never contacted by McCaffrey about testifying, and she
was not present and ready to testify at Flournoy’s trial. (C. 313)

Denial of Leave to File

The circuit court denied leave to file, finding no cause and prejudice for
the constitutional claims, and determining that the affidavits did not constitute
newly discovered evidence that would change the result on retrial. (C. 358-63,
R. 1199) The appellate court affirmed, holding that Flournoy could not allege actual
innocence and other constitutional claims based on the same new evidence. The
court went on to address the merits of Flournoy’s claims and found that for the
actual innocence claim, Flournoy did not establish that the new evidence would
change the result on retrial, and, for the other constitutional claims, he did not
meet the cause and prejudice test at the leave-to-file stage. People v. Flournoy,
2022 11 App (1st) 210587-U, 94 42, 46, 62, 67-68.

This Court granted leave to appeal on March 29, 2023.
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ARGUMENT
I.

Johnny Flournoy’s Claim of Actual Innocence Based on

Romano Ricks’s and Elizabeth Barrier’s Affidavits is

Cognizable Under the Post-Conviction Hearing Act Even

Though These Two Affidavits also Form the Basis of Flournoy’s

Other Post-Conviction Claims.

In his successive post-conviction petition, Johnny Flournoy presented newly
discovered evidence of his actual innocence in the form of affidavits from Romano
Ricks, the State’s key witness at trial, and Elizabeth Barrier, a witness who did
not testify. These affidavits would prove that Ricks testified falsely that Flournoy
confessed to the shooting, and that the shooting was actually committed by Reggie
Smith. In addition to his claim of actual innocence, Flournoy also relied on these
affidavits to support several other constitutional claims — claims that the State
committed a Brady violation and that trial counsel was ineffective. The appellate
court affirmed the circuit court’s denial of leave to file, in part holding that Flournoy
could not allege his actual innocence along with his other constitutional claims
based on the same newly discovered evidence. People v. Flournoy, 2022 IL App
(1st) 210587-U, 99 29-30. In so holding, the appellate court relied on this Court’s
opinion in People v. Hobley, 182 111.2d 404, 443-44 (1998).

The appellate court’s decision is contrary to this Court’s holding in People
v. Washington, 171 I11. 2d 475 (1996) — in which this Court for the first time
recognized that Illinois defendants had the right to raise a claim of actual innocence
1n a post-conviction petition as a violation of due process — as well as more recent
decisions of this Court such as People v. Coleman, 2013 1L 113307 (2013). This
Court’s precedent establishes, and fundamental principles of due process demand,

that a petitioner should not be forced to choose which of two constitutional

claims to raise just because they were based upon the same piece of evidence.
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Accordingly, the dismissal of Johnny Flournoy’s petition should be reversed and
this cause remanded for second-stage post-conviction proceedings.

The question posed here appeared to have been resolved years ago in
Washington, 171111. 2d at 475. In that case, the defendant, who had been convicted
of murder, filed a post-conviction petition alleging that his trial attorney was
ineffective for failing to investigate evidence that someone other than him had
committed the murder. 171 I11. 2d at 479. This claim was supported by affidavit.
After an in camera hearing where the affiant testified, Washington amended his
petition with a claim of actual innocence based on her testimony, which constituted
newly discovered evidence. Id. at 478-79. The appellate court dispensed with the
ineffective assistance claim on the grounds that trial counsel testified that he
could not get hold of the witness in question and, in light of a strong alibi defense,
exercised reasonable trial strategy in not investigating this witness further.
However, the court found that defendant’s actual innocence claim warranted further
review. Id. This Court agreed with petitioner that this same evidence was the
basis of an entirely new “actual innocence” post-conviction claim, which this Court
held required a new trial. Id. at 489-90.

In affirming the lower court’s order remanding the case for a new trial,
the Washington Court characterized defendant’s actual innocence claim as
“freestanding.” However, the Court used this term only to distinguish it from his
ineffective-assistance claim, his other claim that was supported by the same newly
discovered evidence:

[t]he issue 1s not whether the evidence at trial was insufficient to
convict Washington beyond a reasonable doubt. The appellate court
rejected that challenge on direct appeal. The issue is whether
Washington’s claim of newly discovered evidence can be raised in a
petition under the Post—Conviction Hearing Act to entitle Washington

to a new trial.
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Id. at 479. In making the distinction, the Washington Court never intended to
prohibit a petitioner from raising both types of claims based on this same evidence.
Rather, recognizing that in Herrera v. Collins, 506 U.S. 390 (1993) the United
States Supreme Court rejected the notion that a “free-standing” claim of innocence,
rather than a “gateway” claim, was a cognizable post-conviction claim under federal
law, the Washington Court held that under our State constitution, Illinois petitioners
had greater due process rights than under the Federal Constitution. Id. at 487-88.

Inits analysis, the Washington Courtlooked to the language of the Illinois
Constitution —that no person “shall be deprived of life, liberty or property without
due process of law.” Ill. Const. 1970, art. I, § 2. This Court recognized that this
language did not differ from the Federal Constitution, but found that it was under
no constraint to follow federal precedent in “lockstep.” Id at 485; People v. McCauley,
163 I11.2d 414, 440 (1994); Oregon v. Hass (1975), 420 U.S. 714, 719 (1975) (It
1s unquestionable that State courts have the authority to interpret their respective
constitutional provisions more broadly than United States Supreme Court
interpretations of similar Federal constitutional provisions). The Washington Court
concluded “that ignoring a claim of actual innocence based on newly discovered
evidence would be ‘fundamentally unfair’ as a matter of procedural due process.”
171 111. 2d at 487. The Court also determined that imprisonment of the innocent
would so shock the conscience as toimplicate substantive due process. Id. at 487-88.
But, the Washington Court never held that a defendant was required to choose
between bringing an actual innocence claim and raising another constitutional
challenge, one at the expense of the other, where both claims rested upon the same

evidence. See People v. Harris, 206 I11. 2d 283, 301-13 (2002) (addressing petitioner’s
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claims of actual innocence and ineffective assistance of counsel beoth based on
affidavits supporting petitioner’s alibi defense).

Nevertheless, in People v. Hobley, 182 Il1. 2d 404 (1998), this Court read
the opinion in Washington as intending to force post-conviction petitioners to choose
among claims based on the same evidence. This was a misreading and misapplication
of Washington.In Hobley, the petitioner was convicted of first degree murder and
arson for allegedly setting a gasoline fire that killed seven people. 182 111. 2d at 426.
Hobley consistently maintained his innocence throughout trial and all post-trial
proceedings. In a post-conviction petition, he argued that the State had committed
a Brady violation for suppressing a fingerprint report on the gasoline can that
it introduced into evidence at defendant’s trial, suppressing a second gasoline
can found at the scene of the fire, and destroying said can after defense counsel
demanded its production during post-conviction proceedings. Id. at 428-29. He
also raised an actual innocence claim based on this same evidence. In rejecting
petitioner’s actual innocence claim while remanding his Brady claim for further
proceedings, Justice Bilandic, writing for the Court, created the artificial construct
that Hobley could not raise a claim of actual innocence based on the same evidence
as his due process claim. Id. at 443-44.'The Hobley Court purported to follow a
purported rule it believed was established in Washington, limiting the types of
actual-innocence claims a petitioner can raise to “free-standing” claims, i.e., those
not supported by evidence also relied upon as a basis for other constitutional claims.

171111. 2d at 447-48. Again, as previously explained, Washington established no

' Tt should be noted that the petitioner in Hobley was subsequently found to be
actually innocent. https://tinyurl.com/mhobley
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such rule. Furthermore, to read Washington in this way would thwart this Court’s
reading of the Illinois Constitution to provide greater due process than the Federal
Constitution. Washington, 171 I1l. 2d at 487-88.

Notably, despite the decision in Hobley, a line of appellate court decisions
correctly recognizes that a petitioner may plead and argue a claim of actual
innocence along with other claims of constitutional violations. See e.g., People
v. Williams, 2012 IL App (1st) 111145, 941 (defendant made a substantial showing
of freestanding claim of actual innocence” based on new evidence that also supported
a Brady claim); People v. Lofton, 2011 IL App (1st) 100118, 4 33 (actual innocence
claim was “legitimate,” even where same evidence was alleged to support an
neffectiveness claim); People v. Sparks, 393 I11. App. 3d 878, 882, 887 (1st Dist. 2009)
(reversing dismissal of petition seeking relief on actual innocence claim, though
same affidavit also used to support Brady claim); Peoplev. Tate, 2012 11. 112214,
19 17, 23-25, 29 (reversing dismissal of petition seeking relief on both theories
supported by the same affidavits; although the court reversed only on the basis
of cause and prejudice, it made no mention of either a freestanding requirement
or of any deficiency stemming from the overlapping evidence).

Moreover, in People v. Coleman ,2013 1L 113307 (2013), this Court affirmed
and clarified its holding in Washington and resolved any confusion caused by the
opinion in Hobley regarding whether petitioners may base an actual innocence
claim on the same evidence as other constitutional claims. In Coleman, the State
again urged this Court to adopt the “freestanding”/“gateway” dichotomy that prevails
in federal law when analyzing claims of actual innocence based on newly discovered

evidence. Coleman, 2013 IL 113307, 99 85-89. This Court rejected the State’s
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proposal, stating, “The State simply assumes that this court, like the United States
Supreme Court, has recognized two types of actual-innocence claims. We have
not.” Id. at 4 89. Rather, the Court explained, “[w]e departed from precisely this
approach in Washington”:

The assumptions that led the Court to distinguish between
freestanding and gateway claims, and the legal construct that springs
from those assumptions, are integral parts of the federal due process
rubric that we declined to follow, as a matter of state constitutional
law. We may have used the label “freestanding” to describe the claim

in Washington, but not as an alternative to the label “gateway.”
Id. at 4 90. To make the matter even clearer, this Court stated:

In Illinois, a postconviction actual-innocence claim is just that—a
postconviction actual-innocence claim. Where a defendant makes a
claim of trial error, as well as a claim of actual innocence, in a
successive postconviction petition, the former claim must meet the
cause-and-prejudice standard, and the latter claim must meet the
Washington standard. See Ortiz, 235 111.2d at 330, 336 Ill.Dec. 16,
919 N.E.2d 941 (“where a defendant sets forth a claim of actual
Innocence in a successive postconviction petition, the defendant is
excused from showing cause and prejudice”). There is no anomaly
in our case law because the evidentiary burden for an actual-innocence
claim is always the same whether or not it would be considered a

freestanding or gateway claim under federal law.
Id. at 4 91 (emphasis added). This Court concluded by saying, “An actual-innocence
claim should be treated procedurally like any other postconviction claim.” Id. at § 92.
Thatis the exact point made in People v. Martinez, where the appellate court noted,
“Coleman’s explanation of a freestanding actual innocence claim contemplates

that the claimsbeindependent, not that the actual innocence claim be independent
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of the evidence underlying his other constitutional claim or trial error.” 2021 IL
App (1st) 190490, 9 104 (emphasis in original).

In Martinez, the defendant appealed from the dismissal of a successive
postconviction petition that alleged constitutional violations and actual innocence.
2021 IL App (1st) 190490, 9 2.The claims derived from the same underlying evidence,
namely, evidence of a police detective’s pattern and practice of engaging in
misconduct and new expert testimony regarding witness identification. Id. at ] 46.
In holding that the defendant can raise both claims, the Martinez court
acknowledged Hobley, but determined that Hobley “deviated from both the spirit
and the letter of the law as set forth in Washington.” Id. at § 102. Furthermore,
Hobleyidentified “no principle or purpose” that prohibited “a defendant from using
the same evidence to assert both a constitutional claim of trial error and an actual
innocence claim.” Id. The Martinez court also noted that Hobley was inconsistent
with Coleman. Id. at § 104; See also People v. Danao, 2022 IL App (1st) 210287-U,
99 61-64 (recognizing that pursuant to Coleman, 2013 1. 113307, 483 and Martinez,
2021 IL App (1st) 190490, 9104, petitioner’s claims must be independent, but
not the actual innocence claim need not be independent of the evidence underlying
any other constitutional claim of error).>

In affirming the dismissal of Flournoy’s petition, the court below found
that the discussion in Coleman rejecting the State’s request to adopt the federal
dichotomy between freestanding and gateway claims had no relevance to this

case, and did not overrule Hobley. First, Coleman is relevant here where, in

* As required by this Court’s Rule 23(e)(1), a copy of People v. Danao, 2022 IL App
(1st) 210287-U is furnished in the Appendix to this brief. Ill. S. Ct. R. 23(e)(1)
(eff. Feb. 1, 2023). (App. at A-66-85)
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confirming that Illinois does not recognize the legal construct of “free-standing”
and “gateway” claims of actual innocence, the Coleman Court affirmed that a
petitioner can argue his actual innocence along with his other constitutional claims,
but each claim had to meet a different legal threshold to survive. 2013 11. 113307,
990, 91. Next, to the extent that Hobley does conflict with Washington and Coleman,
that conflicting portion should be overruled. See People v. Sharpe, 216 111.2d 481
(2005). In Sharpe, this Court abandoned cross-comparison analysis when evaluating
proportionate penalty sentencing claims. In so holding, the Sharpe Court discussed
principles of stare decisis and determined that departing from those principles
was justified because the governing decisions relied on a questionable citation
that was never supported by any reasoning other than stating that the court has
used it in several cases. 216 Ill. 2d at 520-21. Similarly, in this case, the Hobley
Court’s declaration forcing a petitioner to choose between two constitutional claims
was an artificial construct that was not well-reasoned and, as explained herein,
did not derive from this Court’s holding in Washington. Moreover, to restrict
Washington in this way would be antithetical to its holding giving petitioners
“additional process.” 171 Ill. 2d at 487.

Indeed, a rule that requires a defendant to forgo one constitutional claim
in order to present another would violate federal due process. A State cannot
require someone “to forfeit one constitutionally protected right as the price for
exercising another.” Lefkowitz v. Cunningham, 431 U.S. 801, 805 (1977); see Legal
Servs. Corp. v. Velazquez, 531 U.S. 533, 546 (2001). U.S. Const. Amends. V, XIV.
The State of Illinois therefore cannot condition a defendant’s ability to raise an

innocence claim on his relinquishment of his right to argue constitutionally-based
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fair trial claims. See Dist. Attorney’s Office for Third Judicial Dist. v. Osborne,
557 U.S. 52,68 (2009) (state post-conviction laws that allow a petitioner to raise
a claim of innocence creates a “liberty interest” in fair procedures, and must comport
with due process). As Washington and Coleman demonstrate, this Court created
no such rule.

Moreover, barring petitioners from raising certain constitutional claims
1n a petition contradicts the language of the Post-Conviction Hearing Act itself.
The Act limits a petitioner to one petition, with few exceptions. 725 ILCS 5/122-3;
Peoplev. Flores, 153111.2d 264, 273 (1992). Thus, under the Hobley rule, a petitioner,
oftentimes representing himself, who discovers new evidence that both supports
his actual innocence as well as another constitutional claim, would be forced to
forgo one of these claims in his petition. This is untenable and would represent
an anomaly in criminal jurisprudence where the same evidence often supports
more than one claim or defense. For instance, at a murder trial, the same evidence
can support defendant’s acquittal by self-defense, or a conviction for second degree
murder, a lesser offense based on imperfect self-defense. 720 ILCS 5/3-2; 5/9-1(a);
5/9-2(a)(2), 5/7-1.

In the post-conviction context, Washington itselfisillustrative. In Washington,
the petitioner’s allegation of ineffective assistance of counsel for failure to interview
a witness was based on that witness’s testimony, which also supported his innocence
claim. Washington, 171 I1l. 2d at 479. Similarly, the same evidence can support
a Brady claim and an actual innocence claim. The difference between each claim
1s the standard by which they are decided. An actual innocence claim must be
based on “new, material, noncumulative evidence that is so conclusive that it would

probably change the result on retrial.” Coleman, 2013 IL 113307 at 9 96.
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An alternative constitutional claim raised in a successive post-conviction petition
warrants leave to file if the petitioner can show why he did not raise the claim
earlier and he was prejudiced by the constitutional violation. Notwithstanding
whether the basis for these two claimsis the same, 1t is for the court to determine
which of petitioner’s claims, if any, has merit. See People v. Jarrett, 399 111. App. 3d
715 (1st Dist. 2010) (addressing post-conviction petitioner’s Brady and newly-
discovered evidence claims based on the discovery of witness who saw an individual
point a gun at petitioner); People v. Harris, 206 111.2d 293 (2002) (addressing
petitioner’s claims of actual innocence and ineffective assistance of counsel both
based on affidavits supporting petitioner’s alibi defense).

In conclusion, the appellate court’s decision in this case which deprived
Johnny Flournoy the opportunity to argue all of his constitutional claims, including
actual innocence, does not comport with the holding and spirit of this Court’s decision
in Washington, and runs contrary to this Court’s holding in Coleman. Moreover,
to limit a petitioner’s rights to bring claims in this manner is contradicted by
statutory language and federal constitutional law, and is bad public policy.
Therefore, this Court should reverse the appellate court’s holding that Johnny
Flournoy was barred from raising all of his constitutional claims in a successive

petition.
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II.

Where Johnny Flournoy’s Successive Post-Conviction Petition

Stated a Colorable Claim of Actual Innocence Based on Newly

Discovered Exculpatory Affidavits - One from a Witness Who

Recanted his Testimony that Flournoy Admitted Being the

Shooter, and One from a Potential Witness Who Would Testify

that Reginald Smith Confessed to her That He Killed Harlib -

the Circuit Court Erred in Denying Him Leave to File his

Successive Post-Conviction Petition.

Johnny Flournoy was convicted of shooting Samuel Harlib during an armed
robbery at a car dealership. At trial, the State’s case against Flournoy rested in
significant part on the testimony of Romano Ricks, who testified that Flournoy
admitted to him that he was the shooter. In his successive post-conviction petition,
Flournoy alleged his actual innocence. In support, Flournoy attached the newly
discovered exculpatory affidavits of Ricks and Elizabeth Barrier. In his affidavit,
Ricks recanted his trial testimony that Flournoy made admissions to him about
the offense. In her affidavit, Barrier swore that her friend Reginald Smith confessed
to the shooting, and, contrary to his representations, defense counsel never contacted
her to testify. These affidavits, when viewed alongside the trial evidence, support
Flournoy’s claim of actual innocence.

The appellate court determined that the evidence was not so conclusive
so as to lead to a different result on retrial. People v. Flournoy, 2022 IL App (1st)
210587-U, g 39. The court found that Ricks’ affidavit would not probably lead
to a different result and that Barrier’s affidavit only negated the intentional and
knowing murder charges, not the felony murder charge, as it said nothing about
Flournoy’s participation in the robbery. Flournoy, at 9 45. The appellate court’s
conclusions as to these issues are wrong. Accordingly, this Court should reverse

the appellate court’s affirmance of the circuit court’s denial of leave to file Flournoy’s

successive post-conviction petition.
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The Post-Conviction Hearing Act (“Act”) provides a statutory remedy for
criminal defendants who claim their constitutional rights were violated at trial.
People v. Edwards, 2012 1L 111711, 421; 725 ILCS 5/122-1 et seq. The Act
contemplates only one post-conviction proceeding, but a petitioner may seek leave
to file a successive post-conviction petition if he states a colorable claim of actual
mnocence, Edwards, 201211, 111711, 9922, 28. People v. Robinson, 2020 11. 123849,
99 44; 725 ILCS 5/122-1(f). In order to be successful, a claim of actual innocence
must be based on evidence that is “newly discovered; material and not merely
cumulative; and of such conclusive character that it would probably change the
result on retrial.” Peoplev. Ortiz, 235111. 2d 319, 333 (2009). Leave to file a claim of
actual innocence “should be denied only where it is clear from a review of the petition
and supporting documentation that, as a matter of law, the petition cannot set
forth a colorable claim of actual innocence.” People v. Robinson, 2020 1. 123849, 9| 44.

In Robinson, 2020 1L 123849, this Court set the standard for when newly
discovered evidence establishes a colorable claim of actual innocence to survive the
leave-to-file stage. Citing People v. Coleman, 201311, 113307, q 97, this Court held,

Ultimately, the question is whether the evidence supporting the
postconviction petition places the trial evidence in a different light
and undermines the court’s confidence in the judgment of guilt. The
new evidence need not be entirely dispositive to be likely to alter
the result on retrial. [citations omitted]. Probability, rather than
certainty, is the key in considering whether the fact finder would reach
a different result after considering the prior evidence along with the

new evidence.
Robinson, 2020 IL 123849, § 48 (emphasis added). Moreover, neither the rule
against hearsay nor an affidavit’s tendency to conflict with trial evidence should
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be considered when evaluating whether the new evidence would probably change
the result on retrial. Id. at 9 73, 77-78. Rather, “the well-pleaded allegations
in the petition and supporting documents will be accepted as true unless it is
affirmatively demonstrated by the record that a trier of fact could never accept
their veracity.” 2020 IL 123849, 960, 65. When determining the meaning and
application of “taken as true,” it is not enough to assume the truth of an allegation
that certain evidence could have been presented or a witness would have testified
a certain way; rather, it must further be assumed that this evidence would have
been accepted by the jury as true. People v. Brooks, 2021 IL App (4th) 200572,
9 44. And, at this stage, “the court is precluded from making factual and credibility
determinations.” Id. 9 45; People v. Warren, 2016 IL App (1st) 090884-C, §77;
Peoplev. Coleman, 183 111. 2d 366, 372 (1998). The decision whether to grant leave
to file is reviewed de novo. Robinson, 2020 1L 123849, 9 39.

Johnny Flournoy’s petition presented a colorable claim of actual innocence
based on information contained in two affidavits that presented new, material,
and non-cumulative evidence, not rebutted by the record, that puts the trial evidence
in a completely different light. At the leave-to-file stage, Flournoy has demonstrated
that this evidence would probably change the result on retrial.

A. The Evidence in the Affidavits is Newly Discovered.

“Newly discovered evidence is evidence that was discovered after trial and
that the petitioner could not have discovered earlier through the exercise of due
diligence.” People v. Robinson, 2020 IL 123849, q 47 (citing People v. Coleman,
2013 IL 113307, 9 96). Although the trial court determined that the affidavits

were not “newly discovered” where Flournoy was aware of Barrier and Ricks at
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the time of trial, the court below did not decide this question. Flournoy, 2022 1L
App (1st) 210587-U, 9 39. (C. 339) However, this is of no import where Flournoy’s
affidavit demonstrates his due diligence.

Flournoy complained that Ricks was lying and had been given consideration
for his testimony prior to filing this petition, but he had no way of proving it.
(CI. 335, 502-03, 516, 520, 526) Ricks did not recant his testimony and admit to
being offered consideration for it until 2018, when Flournoy’s counsel contacted
him. (C. 317) Moreover, Flournoy could not have communicated with Ricks post-trial
or prior to filing his initial post-conviction where he did not have contact information
for Ricks at that time, nor did he have any reason to believe that Ricks would
admait his lies when his first post-conviction petition was filed. (C. 317) In addition,
Flournoy swore that he had no outside evidence to prove that Ricks lied until he
came forward. (C. 318) And Flournoy also explained that he tried for years to
investigate on his own through the mail system, but he did not have the addresses
of any witnesses or the ability to locate and/or contact them while he was
incarcerated until he found counsel who was willing to investigate and find Ricks.
(R. 316-17) Therefore, no amount of due diligence from Flournoy could have
discovered this evidence sooner. See People v. Barnslater, 373 I11. App. 3d 512,
523-24 (1st Dist. 2007) (Even if a petitioner knew that a witness was perjuring
himself during trial, he will not be precluded from using the witness’s recantation
as newly-discovered evidence, unless the evidence was available at the time of
trial to demonstrate that the witness was lying). As stated above, this evidence
was not available at the time of trial. Thus, this petition presented newly-discovered

evidence.
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Similarly, despite speaking to the police during the investigation, Barrier
did not testify at trial. Moreover, as alleged in the petition, trial counsel was
Flournoy’s only resource to find Barrier at that time. However, counsel made false
representations to the court about having spoken to Barrier and determined not
to call her as a witness, where, in response to Flournoy’s post-trial motion, counsel
said that he had spoken with Barrier and determined that she was not a good
witness for Flournoy. (C. 311; R. 1178-79) In her affidavit, Barrier contradicted
trial counsel’s representation, saying he never approached her at all. (C. 313)
As Barrier’s affidavit must be taken as true at this juncture, trial counsel’s
representations to the court were not reliable. Robinson, 2020 IL 123849, at
960, 65. Counsel’s unreliability is further supported by the fact that he was
disbarred for lying to other courts. In re Joseph Patrick McCaffery, 12PR0O123.
(C. 321-22) Finally, as with Ricks, Flournoy could not find or interview Barrier
until he found a lawyer who would do the leg work for him on the outside. Any
information in Barrier’s affidavit was not available to Mr. Flournoy until long
after trial and the filing date of Mr. Flournoy’s first post-conviction petition.

B. The Information in the Affidavits is Material and
Noncumulative.

Evidence is material if it is “relevant and probative of the petitioner’s
innocence”; 1t 1s noncumulative if it “adds to the information that the fact finder
heard at trial.” People v. Robinson, 2020 I1. 123849, q 47 (citing People v. Coleman,
2013 IL 113307, 9 96). The circuit court briefly discussed this factor and found
Flournoy’s petition lacking, but ultimately denied leave to file for other reasons.
(C. 58-63) The reviewing court did not discuss this factor at all. This Court should
recognize that both of these affidavits contain material evidence of Flournoy’s

innocence that is not cumulative to evidence adduced at trial.
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Ricks’s Affidavit

In his affidavit, Ricks disavowed his damaging trial testimony that Flournoy
provided a detailed admission to the shooting. He was motivated to falsely testify
against Flournoy because he thought that Flournoy was behind a beating Ricks
took while he was in jail, and he cooperated with the police in exchange for possible
consideration in his own pending armed robbery case. (C. 305-06) The circuit court
judge dismissed the affidavit as unreliable simply because it was a recantation.
(C. 350) However, the circuit court’s credibility finding was premature as Ricks’s
affidavit must be taken as true at this juncture. Robinson, 2020 IL 123849, at
1960, 65. Moreover, Ricks’s recantation is reliable as it is supported by other
attachments to the petition that corroborate his affidavit.

In his written statements, Ricks said that it was Reggie Smith who told
him about Flournoy’s admission. Detective Akin, at Flournoy’s federal parole
revocation hearing, confirmed this when he testified that the only knowledge Ricks
had of the shooting was what Smith had told him. (C. 296-97) In his affidavit,
Ricks reported: “Detective Aikin (sic) told me that they could not bring a case against
Johnny unless I testified that Johnny told me about being involved in the murder.”
(C. 307) Subsequently, Ricks made up another story and testified at Flournoy’s
grand jury proceedings and trial that it was Flournoy who confessed to shooting
Harlib. (R. 585-89, 594)

Barrier’s affidavit

Barrier swore in her affidavit that one night shortly after Harlib’s murder

—possibly that night — Reginald Smith came to her home with cocaine and heroin

and confessed to her that he had robbed a use car dealer and shot him in front
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of his safe. (C. 311) This information is materially different from the information
contained in the original police report and the other evidence adduced at trial.
However, Barrier’s account of Smith’s statements in her affidavit ring true where
Smith and Barrier were friends, his statement was made shortly after Harlib’s
murder, the statement was spontaneous, and Smith better fits Mendoza’s original
description of the shooter to the police. (R. 438, 458-59, 466, 489, 722)

Both of these affidavits repudiate evidence presented by the State at trial.
Moreover, they contain evidence that was not put before the jury, which “creates
new questions in the mind of the trier of fact.” People v. Williams, 392 111. App. 3d
359, 369 (1st Dist. 2009) Accordingly, the information in both affidavits is material
and non-cumulative.

C. The New Evidence Is of Such Conclusive Character That
it Would Probably Change the Result on Retrial.

The court below proceeded as if the evidence was newly discovered, but
determined that it was not so conclusive so as to warrant a different result on
retrial. People v. Flournoy, 2022 IL App (1st) 210587-U 939. Turning to Ricks’
affidavit, the appellate court found that because the affidavit did not name another
shooter, it would only remove one piece of damaging evidence against Flournoy
upon retrial. Id. at §41. On the contrary, at the leave to file stage, under Robinson,
Ricks’s affidavit sufficiently supports his claim at this stage. Ricks’s affidavit,
which must be taken as true, directly recants the most damaging piece of evidence
told to the jury: , i.e., that Flournoy confessed to Harlib’s murder. A confession
is a truly damaging piece of evidence. “There is nothing more damning than a
confession. Its effect has been described as ‘incalculable’ [People v. Miller, 2013

IL App (1st) 110879, § 82]. Indeed, confessions constitute the strongest possible
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evidence the State may offer in the course of a criminal case.” People v. Hughes,
2013 IL App (1st) 110237, 9 2, reversed on other grounds, Poeple v. Hughes, 2015
IL 117242, 940.

Moreover, Ricks’s affidavit disavowing Flournoy’s confession rings true,
while his trial testimony was unreliable where Akin testified that when he first
spoke with Ricks, Ricks only reported what he claimed Smith told him. (R. 561,
563, 564) Likewise, in his written statement to the prosecutor, Ricks was clear
that any information he received was gleaned from Smith. (C. 249, 306) This
information was of little use, however, since Ricks could not have testified to Smith’s
account of Flournoy’s alleged admission as related to Smith, since Smith did not
testify and his alleged conversation with Flournoy would have been inadmissible
hearsay. People v. Smith, 256 Ill. App. 3d 610, 615 (1994). Ricks’s affidavit
convincingly explains that he changed his story after Akin told Ricks that a case
could not be brought against Flournoy unless Ricks testified that Flournoy confessed
to him. He then testified in front of the grand jury and at trial that Flournoy
confessed to him when he visited just after Flournoy’s wedding. (C. 307) Where
the lead detective himself acknowledges that prosecuting the petitioner would
require significant embellishment of a witness’s account, recantation of that same
account certainly “places the trial evidence in a different light and undermines
the court’s confidence in the judgment of guilt.” Robinson, 2020 1. 123849, { 48.

Absent Flournoy’s admission, all that remains of the State’s case is Mendoza’s
identification of Flournoy as the shooter. However, Mendoza’s identification of
Flournoy was not so rock solid that jurors had no choice but to accept it. See People

v. Lerma, 201611, 118496. In Lerma, this Court found that the trial court abused
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its discretion in denying a defendant’s request to allow expert testimony on the
reliability of eyewitness identifications and this trial error was not harmless. 2016
11.118496, 9 32, 33. In so holding, this Court found that a cross-racial identification
by a witness who has no prior familiarity with the offender, in a stressful situation
such as when a weapon is present, is worthy of scrutiny. 2016 IL 118496, § 26.
Many of these factors are present in this case. This was a cross-racial identification
where Mendoza was Hispanic and Flournoy, African-American; Mendoza had
never seen the shooter before; Mendoza did not know Flournoy; and the offender
fired a gun at Harlib and pointed a gun at Mendoza. (R. 415-17; 424-25; 428-31)
Under these circumstances, Mendoza’s identification of Flournoy was not dispositive
of Flournoy’s guilt.

Further, Mendoza’s original description of the shooter describes Smith more
closely than it does Flournoy. Immediately after the offense, Mendoza described
the shooter as a dark-skinned African American, in his twenties, at 5'8" tall, and
175 pounds. (R. 457-59) At the time of the shooting, Flournoy was a light-skinned
African American who was 41 years old, 6' tall and 200 pounds. (R. 459, 551-52,
722) Smith, however, at 5'8", 180 pounds, and dark-skinned, matched Mendoza’s
description. (R. 466)

In addition, Flournoy presented a credible alibi of where he was on the day
of the shooting. His family and business partners all testified that he was with
them running various errands related to his jewelry business when the shooting
occurred. (R.687-95, 718-20, 728-29, 735-36, 741-45, 747, 757) Therefore, Ricks’s

affidavit supports a colorable claim of actual innocence.
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Turning to Barrier’s affidavit, the court below acknowledged that it was
conceivable that the information contained in her affidavit would provide a possible
defense to “some counts of the indictment.” Flournoy, 2022 IL App (1st) 210587-U,
9| 44. The appellate court then considered that Flournoy was charged not only
with intentional and knowing murder, but with felony murder for causing a death
during the course of the commaission of an armed robbery. Id. Pointing out that
Barrier’s affidavit said “nothing about defendant’s participation in the robbery,”
and that the jury returned a general verdict, the court held her affidavit did not
show there would have been a different result on the verdict of felony murder.
Id. at § 45.

The reviewing court’s reasoning is incorrect. The State’s theory of guilt
for both the armed robbery and the murder — whether intentional, knowing, or
felony murder —was that Flournoy was the lone offender who robbed the dealership
and shot the decedent. The jury instructions make his clear, demonstrating that
jurors were never instructed on the law of accountability and therefore would
not have been permitted to convict Flournoy on a theory of accountability. People
v. Millsap, 1891l11. 2d 155, 166 (2000). And the only suggestions of second offender
came from Ricks’s claims about what he was told by others, claims he has now
sworn were false and that he fabricated to curry favor with Detective Akin — a
recantation that mustbe accepted as true. Thus, if Barrier testified at a new trial
definitively saying Smith confessed, and did not implicate Flournoy, that would
most certainly “place[ ] the trial evidence in a different light.” Robinson, 2020

I, 123849, 9 48.
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D. Conclusion

Johnny Flournoy’s motion for leave to file a successive post-conviction petition
and the supporting documentation establish a colorable claim of actual innocence
sufficient to warrant granting leave to file. Robinson 2020 IL 123849, 9957-59.
Accordingly, this Court should reverse the appellate court’s affirmance of the circuit
court’s denial of leave to file Flournoy’s successive post-conviction petition and

remand the cause for second-stage proceedings with counsel.
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I11.

Johnny Flournoy’s Petition Also Made A Prima Facie Showing

that the State Violated His Due Process Rights When It

Concealed Critical Evidence that Romano Ricks, the State’s

Key Witness, Testified in Exchange for a Promise of Leniency

on his Armed Robbery Case, and Ricks Lied on the Stand

About Flournoy’s Alleged Admissions to Harlib’s Murder in

Exchange for This Promise.

Johnny Flournoy argued that in addition to presenting evidence of actual
innocence, Ricks’s affidavit also establishes that Flournoy was deprived of his
due process right to a fair trial. The trial court will allow a petitioner to file a
successive petition alleging a deprivation of his constitutional rights provided
he can establish “cause” for his failure to raise the claim in the initial post-conviction
petition and prejudice resulting from that failure. 725 ILCS 5/122-1(f); People
v. Pitsonbarger, 205111. 2d 444, 462 (2002). A petitioner is not required to establish
cause and prejudice conclusively to be granted leave to file a successive petition,
andinstead only needs to allege adequate facts for a prima facie showing of cause
and prejudice. People v. Smith, 2014 1L 115946, 929; People v. Bailey, 2017 IL
121450, 925. Ajudge should deny leave to file only “when it is clear, from a review
of the successive petition and the documentation submitted by the petitioner, that
the claims alleged by the petitioner fail as a matter of law or where the successive
petition with supporting documentation is insufficient to justify further proceedings.”
Smith, at §35. The decision whether to grant leave to file is reviewed de novo.
Id. at §21. Flournoy’s petition establishes cause and prejudice in this case.

In affirming the dismissal of Flournoy’s petition, the appellate court first

concluded that Flournoy was procedurally barred from arguing this issue where

thisissueis based in the same evidence as his actual innocence claim and the court
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determined that the actual innocence claim had greater merit. Flournoy, 2022
IL App (1st) 210587-U, 4 52. Counsel has responded to this in Argument I, supra.
The Court then went on to consider the merits of this claim.

A. The State Concealed Exculpatory Evidence that Ricks

Received A Promise of Consideration for His Testimony
Against Flournoy.

A criminal defendant’s right to due process under the Fifth and Fourteenth
Amendments to the United States Constitution is violated if the State
knowingly fails to disclose exculpatory or impeaching evidence to the accused.
U.S. Cont. Amends. V, XIV; Ill. Const. 1970, Art. I, §2; Brady v. Maryland, 373
U.S. 83,(1963). A Brady violation occurs when the State fails to disclose evidence
materially favorable to the accused. Youngblood v. West Virginia, 547 U.S. 867, 869
(2006) Brady’s protections and obligations extend equally to both exculpatory
and impeachment evidence. Youngblood, 547 U.S. at 869. Contrary to the appellate
court’s order, the affidavits attached to the petition show cause that the State
committed a Brady violation that prejudiced Flournoy by depriving him of his
due process rights.

In his affidavit, Ricks swore that he knew nothing about Harlib’s shooting
until Detective Akin told him about it after the December 5, 1991 lineup, when
Akin agreed to see what he could do when Ricks requested “help” on his pending
armed robbery case in exchange for his testimony. (C. 303) This was not disclosed
to defense counsel. In other words, the affidavit supports a showing that the State
concealed evidence that Ricks either did, or thought he was going to, receive
consideration for his cooperation with the State in its case against Flournoy.
Interestingly, Ricks was eventually sentenced to work release after serving only

two years of a 10-year sentence for armed robbery. (C. 308)
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The court below concluded that the State never hid this from the defense,
and thus cause was not satisfied, because Akin testified in Flournoy’s federal parole
hearing that Ricks was requesting help, and because Ricks never directly stated
that his work release detail was in consideration for his testimony. Flournoy, at § 61.
But it was not Ricks’s request for help that needed to be disclosed, but rather
Detective Akin’s promise to try to help Ricks by seeing what he could do to get
him a lesser sentence, something that was never disclosed. Despite the reference
to Ricks asking for help at the parole hearing, the prosecutor never disclosed any
deal, or potential deal, to the defense. And, it was not until Ricks submitted his
affidavit that Flournoy had any indication that there could have been any deal.
Moreover, contrary to the appellate court’s finding, Ricks’s affidavit provided
sufficient information to make a prima facie case that a deal had been made where
he received work release for his armed robbery sentence after agreeing to testify
against Flournoy. A true determination of the nature of the deal can only be made
after an evidentiary hearing. People v. Colasurado, 2020 IL App (3d) 190356, 445.
At this stage of proceedings, Ricks’s allegations that he asked Akin for assistance
with his own case and may have received that help must be considered true.
Robinson, 2020 1L 123849, 9 44; Brooks, 2021 IL App (4th) 200572, 9§ 44.

The reviewing court also determined that Flournoy cannot demonstrate
prejudice from the failure of the prosecution to disclose a deal where the jury heard
evidence that Ricks had motive to testify falsely, and a new trial with testimony
that there was another motive would not in all probability change the verdict
on retrial. Flournoy, 2022 IL App (1st) 210587-U, at § 58. The jury did hear that

Ricks called Akin asking to be placed in protective custody. But, because it was
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not disclosed to the defense, the jurors did not hear that Ricks requested or may
have received sentencing relief on his armed robbery case, that Detective Akin
promised to do what he could to get Ricks a lesser sentence, or that his written
statement about Smith’s admission, which was not, and could not have been
Iintroduced as substantive evidence at trial, in addition to his testimony about
Flournoy’s admission, were lies. (C. 385) The introduction of all of this evidence
probably would alter the result on retrial.

B. The State Knowingly Relied on Perjured Testimony
in its Case-in-Chief.

A criminal defendant’s right to due process includes the right to be free
from the State’s knowing use of perjured testimony. The use of perjured testimony
to obtain a criminal conviction violates due process of law. People v. Olinger, 176
111.2d 326, 345 (1997). Even where the prosecution did not solicit false testimony,
but allows it to go uncorrected when it appears, due process is violated. Napue
v. Illinois, 360 U.S. 264, 269. (1959). Knowledge of a police officer is reasonably
1mputed to the State. People v. Rish, 344 111. App. 3d 1105, 1115-16 (3d Dist. 2003).
“[A] conviction obtained by the knowing use of perjured testimony is fundamentally
unfair, and must be set aside if there is any reasonable likelihood that the false
testimony could have affected the judgment of the jury.” U.S. v. Agurs, 427 U.S. 97,
103 (1976) (footnote omitted). Ricks’ affidavit supports two instances of State witness
perjury.

The first instance of perjured testimony involves Ricks’s lie about his motive
for testifying. At trial, Ricks testified that he had not been promised anything

in exchange for his testimony, and that his sole motive for taking the stand was

to “seejustice done.” (R. 332, C. 166, 179) In his affidavit, Ricks said his testimony
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had not been true. In fact, he did ask for help and Akin responded that “he would
see what he could do” to get him a lesser sentence and get him into a work release
program. (C. 307) Ricks said he received work release after only serving 2.5 years
of a 10-year sentence. (C. 307, 308) In addition, Flournoy supported this allegation
with testimony from he federal parole revocation hearing, held four months after
his arrest in this case, where Akin testified that Ricks asked for help on his armed
robbery charge. (C. 165-66, 294-95) The state’s attorney who prosecuted Flournoy
was present at that hearing, and was thus aware of Akin’s testimony, but did
not speak up at Flournoy’s trial. (R. 166)

The appellate court found that Flournoy could not establish “cause” for
this claim where he was aware of the information from the parole revocation hearing
when he filed his first petition. Flournoy, 2022 IL App (1st) 210587-U, at 54.
But Flournoy was not aware that Detective Akin promised to see what he could
to help Ricks secure a lesser sentence. Napue v. Illinois, 360 U.S. 264, 267 (1959)
(where witness testified he had not been promised consideration, but in fact the
prosecutor promised to help do what he could to reduce the witness’s sentence,
defendant was denied due process).

The next instance involved Ricks’s testimony that Flournoy admitted he
was the shooter. As outlined above, Ricks recanted his trial testimony that Flournoy
himselfadmitted he was the shooter. He fabricated his statement that Smith told
him that Flournoy had admitted the shooting to him immediately after it happened
and told this to Akin. (C. 306) This is corroborated by Akin’s testimony at Flournoy’s
parole revocation hearing that the only knowledge Ricks had of the shooting was

what Smith had told him. (C. 296-97) Ricks swore in his affidavit that he changed
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his story and said that Flournoy admitted the shooting directly to him after Akin
told him that would be the only way Flournoy could be prosecuted. (C. 307)
The appellate court held that Flournoy failed to show that the State was aware
of this perjury at the time of trial, and therefore, was under no obligation to disclose
any information. Flournoy, at § 53. On the contrary, Akin, who was the lead
detective in this investigation, was, according to Ricks’s affidavit, the origin of
his perjury. Akin was a State witness who testified that Ricks contacted him and
told him that Smith had made admissions that he and Flournoy had committed
the crime together. (R. 562, 569) Under these circumstances, the prosecution cannot
escape its duty under Brady by contending that the suppressed evidence was known
only to a police investigator and not to the prosecutor at trial. Kyles v. Whitley,
514 U.S. 419, 438 (1995); People v. Vasquez, 313 Ill. App. 3d 82, 97 (2000)
Moreover, contrary to the reviewing court’s order, the failure of the State
to disclose this evidence was prejudicial. Akin and Ricks both testified that Smith
provided information about the murders, but the jury did not hear Smith’s
statements as they would have been hearsay. (R. 562) However, Ricks testified
that Flournoy actually admitted to the offense. This was the only purported
admission by Flournoy, as he made no admissions to police. “[A]confession is the
most powerful piece of evidence the State can offer, and its effect [on the trier
of fact] isincalculable.” Peoplev. R.C., 10811l. 2d 349, 356 (1985); People v. Davis,
393 1I1l. App. 3d 114, 133-34 (1st Dist. 2009) see also People v. St. Pierre, 122 111. 2d
95, 114 (1988) (stating that the erroneous admission of a confession is rarely
harmless error). In his affidavit, Ricks disavowed Flournoy’s admission and swore
that he madeit up at Akin’s direction. This new information would have undercut

the purported admission, and in all probability, resulted in a different verdict.

-39-

SUBMITTED - 23874244 - Rachel Davis - 8/8/2023 1:48 PM



129353

C. Conclusion

Johnny Flournoy’s successive petition made a prima facie showing of cause
and prejudice that the State committed a Brady violation, and knowingly suborned
perjured and/or fabricated testimony in his trial. When this claim is juxtaposed
against the trial evidence, Johnny Flournoy’s petition and supporting documents
make an adequate showing of both cause and prejudice sufficient to warrant granting
leave to file his successive post-conviction petition. As such, this Court should
reverse the appellate court’s ruling which affirms the trial court order denying

leave to file, and should remand the cause for second-stage proceedings.

-40-

SUBMITTED - 23874244 - Rachel Davis - 8/8/2023 1:48 PM



129353

IV.

Johnny Flournoy’s Petition Made a Prima Facie Case that

He was Denied the Effective Assistance of Trial Counsel Based

on Information Provided by Elizabeth Barrier that Flournoy’s

Trial Counsel Failed to Interview Her, When She Could Have

Provided Exculpatory Evidence, and Misrepresented to the

Trial Court that He Had Contacted and Spoken with Her.

In addition to his other claims, Johnny Flournoy argued that Elizabeth
Barrier’s affidavit supports a claim that trial counsel was ineffective. Just like
his due process claims, this claim also meets the cause and prejudice test to survive
theleave-to-file stage. 725 ILCS 5/122-1(f); People v. Pitsonbarger, 205111. 2d 444,
462 (2002). A criminal defendant has the right to effective assistance of counsel
pursuant to the Sixth and Fourteenth Amendments to the United States
Constitution. U.S. Const. amends. VI, XIV; Ill. Const. 1970, art. I, § 8; Strickland
v. Washington, 466 U.S. 668, 687, 694 (1984). To establish ineffective assistance
of counsel in a successive post-conviction petition at the leave-to-file stage, a
petitioner must make a prima facie showing of counsel’s deficient performance and
areasonable probability of a different outcome. People v. Baily, 201711, 121450, 9] 24.

Whether defense counsel was ineffective for failing to interview and/or call
a defense witnessis determined by the value of the evidence that was not presented
at trial and the closeness of the evidence that was presented. People v. Morris,
335 I1l. App. 3d 70, 79 (1st Dist. 2002). Attorneys have an obligation to explore
all readily available sources of evidence that might benefit their clients. Id. Failure
to conduct investigation and develop a defense can amount to ineffective assistance.

1d.; see also People v. Wright, 111 Ill. 2d 18 (1986); People v. McCarter, 2021 1L

App (1st) 181714-U, g 46.
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In this case, as explained in Argument II, the information contained in
Barrier’s affidavit was not available to Flournoy at the time of trial or when he
filed his first petition. Despite being part of the initial police investigation, she
did not testify at trial. Prior to trial, she drove to Florida and was not in contact
with anyone. (C. 312) Trial counsel would have been Flournoy’s only resource
to find Barrier. And, contrary to trial counsel’s representations, Barrier attested
in her affidavit that counsel did not speak with her at all before trial. (C. 312)
Therefore, Flournoy’s petition established that counsel’s performance was
unreasonable as well as cause for not bringing the claim sooner.

In her affidavit, Barrier swore that Reggie Smith admitted to her that he
committed the shooting when he came to her home with cocaine and heroin “one
night” and said that “he had robbed a used car dealer, and that he had shot the
car dealer in front of his safe.” (C. 311) He never mentioned Johnny Flournoy,
as Barrier had never heard of him. (R. 311) Barrier said that she may not have
told police the truth when they interviewed her because she was afraid of Smith.
(C. 312) She also said that at the time of Flournoy’s trial, she had slipped back
into addiction, moved to Florida, and was a vagrant. Trial counsel did not and
could not have contacted her through her parents because her parents did not
know where she was. (C. 312)

The appellate court held, as it did when discussing the actual innocence
claim, that Flournoy could not have been prejudiced by the failure to call Barrier
because Flournoy was charged with felony murder and Barrier’s testimony would not
have cleared him of that charge. Flournoy, 2022 IL App (1st) 210587-U at 966.

On the contrary, and as previously asserted, this holding defies reasib considering
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the State’s theory of the case. The State tried the case on the theory that Flournoy
committed these crimes alone and all of its evidence was focused in that direction.
The jury would have had no basis on which to find that Smith and Flournoy
committed the crime together. The information in Barrier’s affidavit indicates
that Reggie Smith confessed to the shooting on his own. Taking that to be true,
especially in light of the information in Ricks’s affidavit — that Flournoy did not
confess and Smith did not tell him he committed this offense with Flournoy —there
is a reasonable probability that the result at trial would have been different.

The reviewing court also assumed that defense counsel did not call Barrier
as a matter of trial strategy where she may have been unreliable and her testimony
would have been hearsay. Flournoy, 2022 IL App (1st) 210587-U at § 67. First,
at first stage proceedings, speculation about counsel’s strategy based on Barrier’s
credibility is not a consideration when determining whether to advance a petition
to second stage. Pitsonbarger, 205 I11. 2d at 455.

Nor is potential admissibility is not a consideration when evaluating the new
evidence. People v. Robinson, 202011.123849, at 49 73, 77-79; 111. R. Evid. 1101(b)(3)
(Rule against hearsay did not apply to determination whether witness’s affidavit,
in which she averred that someone other than defendant had confessed to killing
victim, was sufficient to raise colorable claim of actual innocence). What is dispositive
1s trial counsel’s failure to interview her despite his representations to the contrary.
(R. 1178-79, C. 312) Indeed, trial counsel was disbarred for the same exact type
of infraction. (C. 321-24) Therefore, this petition must be advanced to further post-

conviction proceedings.
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Elizabeth Barrier’s affidavit establishes a prima facie case that Johnny
Flournoy’s trial attorney was ineffective for never even interviewing her despite
knowing that Reginald Smith spoke with her about the shooting. This violation
1s all the more galling given that trial counsel lied to the trial court about
interviewing Barrier in order to cover his own tracks. Thus, Johnny Flournoy’s
successive post-conviction petition made a substantial showing that trial counsel
was ineffective. When this claim is viewed, along with the Brady violation, as
juxtaposed against the trial evidence, Johnny Flournoy’s petition and supporting
documents make an adequate showing of both cause and prejudice sufficient to
warrant granting leave to file his successive post-conviction petition. As such,
this Court should reverse the appellate court’s order vacating the denial of leave
to file his petition, and should remand the cause for second-stage proceedings

with the appointment of counsel.
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CONCLUSION

For the foregoing reasons, Johnny Flournoy respectfully requests that this

Court reverse the appellate court’s affirmance of the denial of leave to file his

petition, and remand this cause for further proceedings with the appointment

of counsel.

SUBMITTED - 23874244 - Rachel Davis - 8/8/2023 1:48 PM

Respectfully submitted,

CATHERINE K. HART
Deputy Defender

MARIA A. HARRIGAN

Assistant Appellate Defender

Office of the State Appellate Defender
Fourth Judicial District

400 West Monroe Street, Suite 303
Springfield, IL 62704

(217) 782-3654
4thdistrict.eserve@osad.state.il.us

COUNSEL FOR PETITIONER-APPELLANT

-45-



129353

CERTIFICATE OF COMPLIANCE
I certify that this brief conforms to the requirements of Rules 341(a) and (b).
The length of this brief, excluding the pages or words contained in the Rule 341(d)
cover, the Rule 341(h)(1) table of contents and statement of points and authorities,
the Rule 341(c) certificate of compliance, the certificate of service, and those matters

to be appended to the brief under Rule 342, is forty-five pages.

/s/Maria A. Harrigan
MARIA A. HARRIGAN
Assistant Appellate Defender

SUBMITTED - 23874244 - Rachel Davis - 8/8/2023 1:48 PM



129353

APPENDIX TO THE BRIEF

Johnny Flournoy, No. 129353

Indextothe Record ... ... ... .. . A-1-A-5
Judgment Order . . ... e A-6-A-31
Notice of Appeal . . .. ... A-32—-A-33
Appellate Court Decision . .. ........ .t A-34-A-65
People v. Daniel Danao, 2022 IL App (1st) 210287-U.................... A-66—-A-85

SUBMITTED - 23874244 - Rachel Davis - 8/8/2023 1:48 PM



129353

INDEX TO THE RECORD

Common Law Record ("C") Page
Docket Sheet. . . ... 4
Indictment (April 6, 1992) . . . ... ... 26
Jury Instructions (September 22, 1994) . . . . ... ... . .. . 78
Jury Verdict Form (September 23, 1994) . .. ... ... ... . . ... 103
Sentencing Order. . .. ... e 109
Mandate from Appellate Court No. 1-94-4427 (May 8, 1997) ... ............. 117

Rule 23 Order from the Appellate Court No. 1-94-4427 (November 15, 1996) ... 119

Verified Petition for Post-conviction Relief From Judgment Pursuant to 725 ILCS

5/122-1 (February 22, 2021). . . . .o oottt e e e e e e e e e e 155
Circuit Court's Order Denying Pro Se Petition for Post-Conviction Relief (April 30,

2020 . e 329
Certified Report of Disposition . ............ .. i, 356
Notice of Appeal May 17, 2021) . .. ... ittt 384

Circuit Court Appoints Office of the State Appellate Defender to Represent
Defendant on Appeal (May 21, 2021) .. ...t 394

Supplemental Common Law Record (“C.1.”)

Presentence Investigation Report (October 25,1994) ....................... 49
Memorandum of Orders ("Half Sheet"). ... ... ... . ... . . . . . . ... 56
Arrest Report . ... e 73
Complaint for Preliminary Examination March 6, 1992). . .................. 74
Grand Jury Testimony. . . .. ... . e 77
State's Answer to Discovery (July 6, 1992). . ... ... ... ... .. 86
Motion to Use Evidence of Other Crimes (May 25,1993) .................... 96
Motion to Suppress Identification Testimony (June 30, 1993) ............... 113
Defendant’s Motion in Limine (June 30, 1993). . . ...... ... . ... 127
A-1

SUBMITTED - 23874244 - Rachel Davis - 8/8/2023 1:48 PM



129353

Motion to Elect or Dismiss (June 30, 1993) .. ....... ... .. i 137
Motion for Separate Trials (June 30, 1993) . ........ . ... . ... 144
Motion to Discharge Jury Panel (June 30, 1993) . .............. ... ......... 151
Motion for Jury of Defendant’s Peer Group .............................. 154
Motion to Sequester Jury (June 30, 1993) . ... ... ... . ... 156
Motion to Produce the Record on All Juvenile Court Proceedings Involving Any
Prosecution Witnesses . . ... ...ttt e 159
Defendant’s Motion in Limine (June 30, 1993). . .. ... ... .. .. ... 161
Motion to Allow Defense to Present Opening, Close and Rebuttal Argument at
Phase 2 of the Death Penalty Hearing . . .............. ... ............... 164
Motion for a Hearing of Proportionality (June 30, 1993).................... 166
Motion to Bar Death Penalty Sentence (June 30,1993) .................... 167
Motion for Individual Voir Dire and Sequestration of Jurors During Voir Dire (June
30, 1993) . . . 169
Motion to Have Venire Fill Out Questionnaire (June 30,1993) .............. 171
Witherspoon Questions (June 30, 1993) . . .. ... ... . . 172
Motion to Declare the Death Penalty Unconstitutional (June 30, 1993) ....... 173
Motion to Compel Prosecution to Disclose Whether it Will Request a Death Penalty
Hearing if Defendant is Convicted of Murder (June 30, 1993) ............... 177
Motion for Attorney Participation in Voir Dire (June 30, 1993) .............. 179
Motion to Compel Prosecution to Disclose Any Non-Statutory Aggravating Factor if
Will Present at the Sentencing Hearing. .. ............ ... ............... 181
Motion to Preclude Death Penalty Procedures (June 30,1993) .............. 182

Motion to Prohibit Consideration of Arrests not Resulting in Conviction During the
Aggravation and Mitigation Phase of the Sentencing Hearing and Memorandum of

Law in Support Thereof (June 30, 1993). ... ... ... ... .. 185

Motion to Prohibit Death Qualification of the Jury at the Guilt/Innocence Stage of

the Trial (June 30, 1993) . . ... o e 189
A-2

SUBMITTED - 23874244 - Rachel Davis - 8/8/2023 1:48 PM



129353

Motion to Preclude the State from “Death Qualifying” a Potential Jury, or in the
Alternative, Motion for a Hearing to Determine that there is a “Substantial
Probability” that the Defendant is Eligible for the Death Penalty (June 30, 1993)192

Motion to Allow Defendant the Right of Allocution (June 30, 1993)........... 195
Motion to Withdraw Due to Per Se Conflict of Interest.................. ... 288
Motion for Certain Orders Regarding Pre-Trial Publicity of this Case......... 305
Defendant's Answer to Discovery (June 10,1994) . ........................ 306
Defendant’s Supplemental Answer to Discovery . ......................... 309
Motion to Allow Jury to View Crime Scene (September 20, 1994) . ........... 324
Petition to Have Defendant Adjudged a Habitual Criminal (September 23, 1994)

.................................................................. 326
Post-Trial Motion . . . ... 328
JUry Notes . ... e 385
Signed Jury Verdict Forms (September 22, 1994) . ........................ 388
Pro Se Petition for Post-Conviction Relief . . . ........ ... ... ... . ... 502

Circuit Court's Order Denying Pro Se Petition for Post-Conviction Relief (April 10,
1907 . o 596

Report of Proceedings ("R")

Direct Cross Redir. Recr.

September 20, 1994

Jury Trial

Witnesses
Steven Spritz 392 403
Raphael Mendoza 410 452 482 483
David Lawton 485 491 498 498
Thomas Johnson 500 510
Frank Gurtowski 519 527
A-3

SUBMITTED - 23874244 - Rachel Davis - 8/8/2023 1:48 PM



129353

Direct Cross Redir. Recr.

Lawrence Akin 537 547 567 570
Romano Ricks 576 595 621 627
September 21, 1994

Gerald Rizzuto 639 644 645 646

Nancy Jones 649 661

Cazembe Kabir 668 671

Melvin Williams 673 675 678

C.J. Moore 679 682 683 683
684

Cathy Clark 685 700 710 713

Roberta Hughes 717 720 725 725
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Bertha Flournoy 735 737 739

Laura Clark 741 749 753 755
755

Roberta Clark 756 760 761

John Lewandowski 762 767 773
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Jack Hawkinsen 780 788

Christopher Donnelly 790 794 796 796

Thomas Wronski 797 802 815 815

Sean McCann 817 819

September 23, 1994
Det. Lawrence Akin 988
Det. Bruce Armstrong 989
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Direct Cross Redir. Recr.
Death Penalty Hearing

Det. Bruce Armstrong 1027

John Hoffman 1034

Romano Ricks 1044 1046
Commander William 1052

Callahan

Det. Robert Utter 1058

Sgt. John Turney 1065

John Frazer 1072

Captain Ralph Roby 1082

Chief Russell Kraft 1090

Det. John Bailey 1098

Blanche Stinnett 1106

Valerie Hawksworth 1112 1121

Jury Did Impose Death Penalty
April 30, 2021

Petition for Post-Conviction Relief - Denied
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IN THE CIRCUTT COURT OF COOK (OUNTY, ILLINOIS

COUNTY DEPARTMENT, CRIMINAL DIVISION', |

\ e
| PEOPLE OF THE STATE OF ILLINOIS, )
_ PlaintifERespondent, ) . L ¢ om
S ) . Successive Post-Conviction
v, 4 . 3 e |92 CR07449-01
, JOHNNYFLOURNOY, ) - . |
; - e P Hon. James Linn -
 Defendant-Petitioner. ) ' o
£ L _

* entered aéainst him on September 22, 1994. Following a'j'uzy trial, petiﬁoﬁer was fml'nd' guilty of

' 'Petiﬁ'onef, Johnny F—loufnoy,l,éeeks pos_t—cmiﬁ:_:ﬁou relief from the judgment of conviction

5 murder and armed robbery Petmoner was subsequent]y sautenced to life misonmem in the

i) ‘{Illiuois Departnwnt of Correctlons As grouuds for posb-conhcﬁon relief, petmoner clanms (1)
g actual innocence based on newly dtscovered ewdenoe, (

2) e State fabricated mcu.lpa_tory
ewdence against. him and concealed exmlpatory and! or

f

chr'nent e\iidence, in 'vidlation of .

| petltloner s nght to due process of laW' (3) the State knomngly used matenal perjured,

. testimony in vmlanon of petitioner’s right to due' proce,ss of law; and (4) meﬁ:‘ectzve assistance'-of

" trial counsel,

=

Petitioner’s conviction stems from his i;ivblvjemmi;-in the armed robhéty and nmrder of

g

" Sammel Harlib and his used car dealership. On_Novmibe'f_ 14, 1991, Harlib and mvothier man

. N
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|

named Raphael Mendoza were working at Ron/Mar Auto sales, a used car lot located at 3845

North Western Avenue in Chicago, Illinois, Shortly after 5:30pm, Mendoza testified that he and

Harlib were in the saies office when he noticed a man looking ata car. After Mendoza went to

wait on the man, the man told him that he was interested in

a Regency, and that he had $600 for

a down payment. Mendoza testified that although it was getting dark and slightly raining, the |

lights were on, and he was standing only two or three feet away from the man. Harlib and the

man later went into the office while Mendoza opened the ca:
to the office, where the man ordered him to sit down. The m;

later fired two shots at Harlib, grabbed two stacks of money,

r with a slim jim. Méndoza returned
an was holding a silver revolver. He

from the desk, and took steps

| towards the door. The man then pointed his gun at Mendgj andr fired two shots at him as well,

but he missed, and the bullets hit the wall. After the man le

, Mendoza called 911 and the police

arrived a few minutes later. Mendoza told the police what

ppened and gave the following

description of the offender: the man was 58" 10 579" tall, 1775 to 180 pounds, in his late 20°s or

carly 30°s, and was wearing a jean jacket, jean pants, and al snow hat. Harlib later died from his

injuries. The day after the murder, a man named Reginald Smith came to the lot to make a

payment on a car he had previousljr purchased, even tﬁough it was not his regular payment date.

He asked Steven Spritz, Harlib’s partner, what was happening, and Spritz told him that Harlib

had been shot and killed during a robbery the previous day.
At the time of early December 1991, Reginald Smith
Jail for an armed robbery. He and one of his co-defendants,

lineup for Harlib’s murder and armed robbery on i)ecembe

was incarcerated at Cook County

Romano Ricks, were placed ina

5. The lineup was viewed by

Mendoza, the only witness to the shooting. Mendoza did not identify anyone in the lineup as

~ Harlib’s shooter, but he did say that Smith was an a_cquaintzlnce of Harlib’s and that he had
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bought a car from him and would come to the lot and make payments. Chicago Police Detective
Lawrence Akin spoke with Smith about his convm'sati(%n with Mendoza but did not discuss the
incident with Ricks. He only told Ricks that they were conductmg an invéstigation, gave him his
caa_.'d, and told him to call him 1f he heard anythihg reggrditg the case.
In February 1992, Romano Ricks contacted Detective Akin from Cook County Jail and
said he would like to discuss Harlib’s murder. Then, 01?1 March 6, 1992, Ricks sjgued a
. handwritten statement regarding the incident. He stateid that he was awaiting trial on an
unrelated matter when he and Reginald Smith were tal%en to| Area 6 to stand in the lineup. Ricks
stated that while they were there, he asked Smith why téhey were in that lineup, and Smith replied =
that it was for a murder that he and “Johnny” did. thks stated that he knew Smith was referring
to pet}tioﬁér,- Johnny Flournoy. It was after Rxcks contacted Detective Akin that petitioner
became a suspect. Petitioner was placed in a lineup in March 1992 and Mendoza ideﬁﬁﬁéd him
almost immediately, shouting *“That’s him. Thgt’s th.’Ihat s the last guy. The last guy on the
right is him.” | : |
Petitioner was charged with multiple counts of itmrdLr, attempted murder, armed |
robbery, armed violence, aggravated discharge ofa ﬁrearm aggravated unlawful restraint,
unlawful restraint, and unlawfiil use of a weapon by a i:_:'elon. Ricks later testified at both
petitioner’s grand jury hearing and trial regarding his .istateﬁent and knowledge of the shooting.
Ajury later found petitioner guilty of first-degree murdet énd arﬁ:.ed robbery on September 22,
1994. The jury acquitted petitioner of attempted mu:deré. He was sentenced to life imprisonment
on November 9, 1994- | | o

A-8
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RY

On direct appeal, petitioner claimed that: (1) ms conviction should be reversed because

the evidence was insufficient to convict him beyond a reaso
N :

hable doubt; (2) the trial court

committed reversible error by. allowing Ricks to 1est1ﬁy to his admissions regarding the crimes in

this case, by failing to give the jury a limiting mstructlon, aj

nd by allowing certain comments in

the State’s closing arguments; and (4) the quesuonmg ;of his wife and step-daughters about their

failure to testify before the grand jury and speakto an mvestlgatm was ma.ppropnate because

the State argued their silence demonstrated that they were L

errors, and further, tﬁat they required a reversal of lns conj

ying, he was prejudiced by these

viction'and a new trial. On November

15, 1996, the First District Appellate Court affirmed hlS conviction, The Illinois Supreme Court

~ denied petitioner’s petition for leave to appeal on April 2,1

Petitioner filed his first pro se post-conviction petiti

097.

on on February 13, 1997. In that

petition, petitioner claimed: (1) the State used perjurea testimony to obtain the convictions; (2)

the State snppressed evidence favorable to the defense and (3) he received ineffective assistance

of counsel where. (a) counsel withdrew a motion to suppress eyewitness identification test:mony'

(b) counsel mthdrew a motion to quash arrest; (c) cotgnsel failed to obtain a parole revocation

heariﬁg tape which counsel could have used to meeach Ro
. counsel failure to conduct adequate discovery; (e) coﬁ:nsel

witness at trial; (f) counsel failed to call Reginald Srmth as

Ricks and Detective Akin; (d)
iled to call Elizabeth Barrier as a

a Witness at trial; (g) counsel was

unfamiliar with the number of pereniptory challenges zi_wailable in a capital case; (h) counsel

failed to make a Batson objéct_ion; and (i) counsel failéd to
trial. Petitioner’s pro se petition was dismissed at the ﬁrst

District Appellate Court affirmed the dismissal of petition

A-9
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Petitioner’s petition for réheéring_ was also denied. On February 2, 2000, the Tllinois Supreme
Court denifed petitioner’s petition for leave to appeal.
- Petitioner filed the instant successive petition on Felrrnaiy 22,2021,

;1.

~ The Post-Conviction I-Iearmg Act (“Act”) enables a petiﬁonét to seek collateral relief fora

substanual vmlatlon of rights under the Illinois or Umted States Const:mnons 725 ILCS 5/122- 1
. .etseq.; Peop!e v. Allen, 2015 IL 113135 9:20. ’IheAct sets oﬂhﬂl.reestages of revnew People v. -'
' Edwards, 197 TiL. ?,d 239, 244 (2001) At-the second stage he court must determine whether the
pennon and any accompanymg documents make a. substanual showing of a consututional
. violation. Id’. at 246, ‘When making this deiermmation, the tn.al com't must assume tha:t the
. alleganons in aﬁdzmts or other’ docmnems are true Ppoplq v. Ward, 187 111, 2d 249 255 (1999)

(citing People V. Caba]lero, 126 L. 2d 243 259 (1989)) If the petltloner makes a substantlal
. | : '
y _ showmg ofa consnmuonal violation, the peuuon is advanced to the third stage, where the court

' coriducts an evidentiary heanng. 725 ILCS 5/122-6 (Lg)as zow), Peap:e v Johrson, 191 1. 24
257 263 (2000) ,A subsmntaal showmg of a comﬁ?mond vnolatmn i§ “a measure of legal , |
sufﬁculcy of the petmon s well-pled alleganons of a c|:nnst1tul10na1 vlolation, whxch 1f proven at
an ewdentlary hearing, would emitle petﬂmner to rehef » Pebple v. Domaga!a, 201 3 1L 113688,
35, Unsupported, oonclusory aﬂegahons ina peﬁﬁon a:e not mxﬁicient to requxre a post-conwctlon
ewdenﬂary hearing under the Act. People v. Pierce, 48r111 2d 48, 50 (a971); People V. Hj;sell, 48_.‘\
1L Ed 522, 527 (1971) Post-conthlon review is h:cmted to constitutional issﬁes that were npt"ar_ldl'
could not be prevmusly raused on. djrect appeal or urpnor pcrst-comlriction proceédings IPéo})fé V.

‘ McNeaI 194 I]l 2d. 135 140 (2001) People v. King, 192 Itl 2d 189, 192 (2000) Accordmgly,

]

: C 333
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rulings on issues that were previously raised at trial or ;011 dijrect appeal are barred by res judicata,
and issues that could have been raised, but were not, ara waivVed. People v. Davis, 2014 IL 115595,
q13. ;
A&d.itional barriers to a hearing exist when a pq;:tition is successive. The Act contemplates

the filing ofonly one petition. Peogle v. Bailey, 2017 I];.. 121r450, 9 15. Any claims that could have
been included but were omitted from an iniial peition are forfeited. Pecple v. English, 2013 IL
1 12890 1 22. As previously stated, this is petitioner's tthd successwe petition for post-conwcuon
-elief, The Post-Conwctmn Hear]ng Act generally lnmts a petitioner to the filing of but one
petition. People v. Holman, 191 TIL. 2d 204, 209 (2000), [However, to bring a new claim in
successive petition, a petitioner must demonstrate cause—an objective factor that impeded
inclusion of the claim in the initial petition—and résuliﬁng ﬁfejudiCeﬁlhat the new claim renders
~ the petitioner’s conviction or sentence a violation of dl'ile process. 725 ILCS S!—lZi—l(f); People v.
Pitsonbarger, 205 111, 2d 444, 459 (2002). Indeed, thel Ié:gisla.ture in its amendment to section 122-

1 of the Act, 725 ILCS 5/122-1 (West 2003), mandated:

® Only one petition may be filed by a petitioner under this article without
leave of the court. Leave of court may be gralruted only ifa petitioner
demonstrated cause for his or her faﬂure to {bring the claim in his or her
initial post-conviction proceedings and pre_;udlce results from that failure.

Moreover‘, in adopting the "cause amd prejudice | tcs "'subsection (f) codifies the holding of
the Illinois Supreme Court in People v. Pitsonbarger, 205 111.2d 444 (2002). That is, as the statute

prov:des

(1) a prisoner shows cause by identifying an ct':jectl ve factor that impeded his or
her ability to raise a specific claim durmg his or her initial post-conviction -
pmceedmgs and

(2) a prisoner shows prejudice by demonsttaungthat the claim not raised during his
or her initial post-conviction proceedmgs so infected the trial that the
resulting conviction or sentence wolated due process.

-

A-11

C 334
SUBMITTED - 23874244 - Rachel Davis - 8/8/2023 1:48 PM



129353
[

i

L Canse and Preiudiee . : ' _ '

- - As nohed thls is pentloner s seoond petmon for post-conannon rehe£ 'I'he [!lmms Leglslature,

inits amendmentto sectmn 122~1 ofthe Act, 725 II.CS 5/120-1 (West 2003), lmndated

. —{'

o @ Only one petition may be filed by a petltmner_ tmd__er this -am_cle without leave of
. . the court. Leave of court may be granted only if a petitioner demonstrated cause
-~ for his or her failure to bring the claim in his or her- lmtlal post-conwctlon
pmceedm_gs and prejudice results _ﬁ'om that gﬂure _ ~ .

Moreover, in adoptmg the "cause and prejudlce telt," subsectmn (63] cod:ﬁes the holdmg of the
. th01s Supreme Court in Peopfe V. Prrsonbm'ger, 205 Ill 2d 444 (200?). That is, as the -stamte ~
provides: C Ty ) : | '

-

(l) a prisoner shows cause by zdennfymg an Ob_]BCth: ﬁicmr that nnpededhzs or her ablhty
. toraisea spec:ﬁc claim during his or her mitlal post-conviction proceedmgs, and

(2) a prisoner shows prqudzce by demonstraﬂng at the cla:m ot raxsed durmg his or
 her initial post-conviction proceedings.so mfe the trial that t'ne ruultmg conviction

. or sentence violated due process.
In the present case, peutloner has falled to: demnnstrauL that the rule prohlbltmg successive- :: |
petitions. should be relaxed Although the ﬁctual assemons :El:d upon hy petmoner in the instant 5
pe}mon were avmlablp to hlm at the time his initial petition was filed, he has failed to 1den11_fy any
" legitimate gbj_ective' factors which unpededhls efforts to raisg th‘e_.claims m fhé earlier groceedmgs -

 besides his incarceration and indigency. Tt is furihér apparent that petitioner has failed to

_ -&emonstrai:e.ﬂlatanyprejudioe inured ﬁ'omﬁiiureto.assért}hese claims earlier. HadflgeSe claims
been. presented m tha initial petmon, there 13 scant probability _thét'pe‘ti_fioner would have . .

prevalled.

.G

I
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’Ihe peuﬁonet bea.rs the burden ina post-comnchon ]nroceedmg to estabhsh a suhstannal i’

_depnvatlon of hxs constltutlonal rlghts Peap!e v Colqman

2(]6 111, 24 261, 277 (2002) “Whilea

: pro se petmoner seekmg post-comactwn rehef is "not eameoted to construct legal argumants clte ey

| 1egal authonty, ot draﬁ [his] petmon as artﬁ;lly as wnuld

counsel the pro se penuonm' must '-_ -

1ead suﬂiclent facts ‘to present the “glst" of a Valld constlmponal clama. .People v. Edwards 197 N ‘

; Ill 2d 239 244 (2001) Petmoner has suﬁ‘ered no pre]lldl(.‘d‘ bynot mcludmg the’se clarms in h15~ |

Imzual pemions. Concluswely, peuﬁoner malms 1o showmg that the absence of the clalms now‘-

5 presented S0 m&cted the tnal thathis resultmg conwcﬁon ¥

. 11. Aﬂidavit of Ehzaheth Bamer (Foster)

‘ .

Petmoner ﬁrst attaches an aﬂidavlt ﬁ'om Eluabet!m Barr

mlated due process. |

e
L

ier (now Foster bymamage) T.he

i aﬂidawt is sxgned dated, and notanmd May 30 2018 Petmoncr claams that the aﬁdavlt of

s chscovvered ewdence that peutloner was demed h:s constttuttonal nght to eﬁ‘ectwva ass:stame of

. i

of actual mnocenﬂe, and (2) neuﬂy

Inher aiﬁdawt,Bamer statesthatwhﬂehwngatahalﬁvayhousedurmganmpauentrehab

X o program 111 Chlcago, she met Regmald e Reggle”) &mth She descnbes inmas a Black male _

2 _who was about 5’8” and 180 lbs w1tl1 a datk complemon, short curly halr, and a mustache She' :

u --states that in late 199] Reggie showed up at her apaﬂment

I ,told Barner that he had mbbad a used car dealershp, and ﬂnat he had shot the car dealer m

from: of hls safe Barner stntes that she hcked chglc out of her aparl:mcnt becauss she was

P scared ofwhathehad said. She explains thatshemldan

g had told her John then wntacted the pohceand told thcm v.ihat Barner knew. about the

7 shootmg The pohce questmned Barrler but she states that tp tl_}f: best of her memp;y, she-“ -

n I- 1 )

A-13-

mthdrugs.ltmsthenthatchgle o

. fnend,John, aboutwl:latRegge e
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i
ek Ca
I.
1

refused to answér-anjr-'quesﬁons This was because she did niot want to become involved in an

..mvestigatxon, as shehadrslapsed,andﬁxther sheﬁamedsegg';g,' e m e

Barner goes on to say that she understands there ls a puhcg report that supposedly reflects =

what she told pohce about Reggie’s: statement. However, shp stétes that the re‘pe‘ri is néf o

|

-conslstent with her nmm.ory of that day ’I!:us is because she recalls reﬁlsmg to tell ﬂae pohce

 thenshe did riot el the full truth, because Reggle speclﬁcal[l told her e had robbed the car

_ dealershxp and shot the car dealer Bamar states- that shomy after she spoke with polioe, she

i relapsed back into hcr addwtlon and drove to Flonda and hwed asa vagra.nt She states that she

I hewasconwctedof&emderReggleconfessedmhcr Ba

o 'iranscnpt in Whlch petmoner s attorney, Joseph McCaﬁ‘ery

- never speke \mth a lawyet represenhng petmone:, nor had s.he heard of petzuoner or knewthat |

mer states that she has rewewed a

told a _]udge hel_ccated -her _m '

Florida through her parents and that he was prepared to call he‘r‘ asa vﬁiﬁeé's She states that

urately reﬂect what she told pohce, E

;  these. statcmmts are false, because (1) her parents dld not lmowwhere she was; (2) she dxd not -

: have a phone, and (3) she was never con'w.cted to be a ’Wﬂn

Ca. Actual Innoeence Based on Newly Dlseovenwl Evidence ." L

Peﬁuomr ﬁ:st clalms actual innocence based on newiy dlscovered ev;dem:e based on the

| affidavit of Elizabeth Barner

Fundamental :ﬁ«:m-ness J:equlrcs that an except:on to the cause- and pre;uchce testis to be made

’ ina shomng of actual mnooeme Peap!e v. sz'onbarger,

- (2002). ‘The mmms Supreme Court in People V. Washmgran 171 nL.2d 475 489 665 NE2 '

. .1330 (1996), ﬁrst reoogmzed that* [t]he wrongﬁﬂ conwct:on of an mnocent person ﬂolates due |

' process under the I]]mms Constitutlcn a:m:l thus a ﬁeestandmg clalm of actual mnocenoe is

i

. . A4

ﬂSIll 2d444 459 793 N.E2d609 _' '
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cogmzable under the Post-Conwcuon Hearmg Act” Peop&e V. Barnsfater 373 1. App 3d 512

519 869 NE 2d 293 (lst Dist. 2007) There is a dlsnncuon ho%w, betwaeu bemg fo ot

| gmlty” a'ndbemg actua]ly innooent e 'Ihe cﬁmtheopIﬁ ». Savory, 309 Ill App. 3d 408, 414-.
'--415 3d Dlst_ 1999) deﬁned “‘acmal mnocence mean[s] ‘tl:nal vindicatlon, or exoneration,’”
ok _ I'not that evldenoe at trial was msuﬁcxent to convnct beyond a reasonable doubf Washmgton
. 171 III 2dat4?9 Bamwiater 373 Ill App 3d at: 520 | _.
& In cxammmg petttioner s claim of acmai mnacenoé ﬁ]l‘ court-ibll‘t:-w.s:.thei reqﬁreme'ﬁt's; léid
outi in Wmhmgton that: “the suppomng ewdence be new, terml noncwmlaﬂve and, most
. -:lmportanﬂy, ‘of such a conclus.nve character’ as \muldf ‘pro]:ably change the result on retnal =
‘ Washmgton, 171 118 2ci at 439 quoting People v. Molslrad 101 111 2d 128, 134 (1984) In |

People V. Coﬂter the; I]]mms Supreme Court was ememely clear on what quahﬁes as ne“ily LTS

' |
) dlscovered ewdence * Among ﬂle touchstones for Jud [ iialms of actual mnocence is the
" requ:rement that the evxdence adduoed by the defendam st ﬁrst be "newly mscowred "
' Coltier, 387 11 App. 3 630 636 (1st Dist. 2008) In other words, this mieans it must be ewdence 3

ts

.' “that was not ava:llable at a defendant's trzal and ihat he could not have dnscovered sooner

’ through due dl]lgem:e The evidence rmlst also be matenal ] noncunnﬂauw In addmon, it

" must be of such conclus:ve character that it muld probahly ' nge the result on retnal ” Id. at
.h636 quoting People V. Margmi, 212 Ill 2d ‘148 154 (2004) ' Peaple v. _Barraw,__ 195 I1L. Zd :
- 506, 540-41 (2001) Evidence is not newiy dlscovm‘ed 1f1t _ csents facts alrea'dy kn'owﬁ to-thé
defendant at trial or prlor to tual PeopIe v. Colemm, 381 .l App 3d 561 568 (] st Dist, 2008)
Generally, ewdence fa:ls to meet the deﬁmhon of “neﬁri dlscovered” 1f the source of" those
- “facts may have been unlmown, unavaﬂable, or uncooperatlg” as long as the facts ar'e 'a'lre&dy- . 3

w known to the peuuoner at, or prlor te, trial, Ia‘l Due dillgenpe reqmres that ﬂ1ere 1s at least '

ik
i
i

L
c A1

-
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- some level of dcductxve reasomng in an a.ctwc eﬂ"ort ﬁo dlSC over eudence based on ﬂ:ae
2 5 lmcwledge and mﬁ)rmanon a]ready possessed by the htigants i Id at 526 quotmg Brmﬂey V.
h _State 450 So. 2d 173 176 (Ala Crim. App. 1983) Fm"lhemore, the eudence bcmgrehcd upon '

o to support a ﬁ'ee-standmg cla:mofacmal mnooence cannm also be used to' assert a/ ol
constitutlonal leat:lon w1th respect to thc petltioner s tna] Peopfe V. Brown, 371. jIll._ App 3 d -
"o, 984 QL. App. zom) & P T o s o A 5
3 Here, petitioner alleges that th:s affidavit constltutes ¢ wly discovcred emdeng}e because he
_- Lcould not have located or contacte(ll Ba.rrler nor could he have obtamed an aﬂidzmt ﬁ‘om her, '
e ': _' pl'lOl'tOhlS mlualpmseﬁ]mgduetohmmcarcerauonamlmdlgence Heassertsthatthe
| s aﬁidawt &stabhshes that Rﬁgmald Szmth admltted to Barner t]:at he shot and kﬂ]ed the vxchm,
¥ " il and iti is matena]ly dlfferent than the statemants attnl;lsuted to her m the pol:ce report. Further he'-l o
5, -states that this aﬁdawt isi new ewdence because Barner was unaVaﬂab}e to testify at 1:1'1a1 ,
' Petmoner also clalms that Smlth’s statenwnts 130 Barner have mdicla of rehability because Smith'

k2 ,and Barrler were ﬁ:lends Samth’s staten:nentto Bame; was. m;a_,de me mght of the shootmg, the

‘statement was made spontaneously, and Smith ﬁts the descnpuonMendoza gava to the pohce the
'mghtoftheshootmg O o o S P ) oAl '_ -
Unfortunately, peutxoner has not formﬁd a nntured clélm of newly d1scovered ewdence As .
) : stated abﬁwe, ev:ldence does notmeetthe deﬁmtlon of “newly dlscovered” if thc source of those A |
- “facts may have been unknown, lmavailable or Imcooperauve,” as long as the facts are already
S _ jknoum to the petmoner at, or pnor to u-ial Here, Bamer s whereabouts winle livmg in Flonda . .
R ﬁ_.‘-strugglmg thh her addmuon were unknown, mﬁkmg her hnavaﬂable at the nmc of tnal. ' _ '_‘. e ,'_
Further, even 1f the. mformatlon in Bamer s aﬁdavlt is consudered . newiy dlsooveted i 1t is not e

: 5 matenal and non—cmnulatwe, and ﬁn'ther, it do&s not rals$ the probab:hty that an the hght of the o

=
e
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new evldence, itis nmre hkely ﬂlan not that no reasonable Jrumr w:mld ‘have convicted pettﬁoner

: 'Ihls is becalise the oontcnt and rellablllty of the aﬂidawt is precarmus and quesﬂonable at best,

and itis purely clrcumstanna.l Bamer was a self trtled addict at the tamc her alleged
conversanon wnh Smith occm-red, and the conversatlon ::L occurred fvef 20 years ago_. <
Further, altbough she clalms Smith told her the mght of the shot-)-ﬁng-l that lle commltted the -
crime, that statement would consuttne indirect evldence and is purely'c'irclmstémial' Lastly, -
Barner dld Speakto the pohce tega.rdmg the shootmg beﬁme andhada chance to tell them what
o Reggle toid her; however she ﬁuled to mention anyﬂnng said by Reggle at that ﬁme whlch is

reflected in the police report. Even so, the aﬂidam of Barrler wnu]d not be enough to change the .

result on. retrlal, especm]ly when ooupled thh the ev:dence gaxnst peutloner presented at tnal

such as Mendozn s rmmedlate eyewlmess 1dent1ﬁcatmn up sqamg peﬁuonel_' ina _hneqp, |
_ previous handwntten statement to pohce naming pehﬁoner as the sliooiier Ricks’ grand Jury and

tnal testimony, am't pet:moner rmtchmg Mendoza s phymcai descnpnon of the shooter. Courts |

; .
_have made clear that [a] clann of actual mnecence 1s not the same as a claim of msuﬂiciency of -

the e\udence or reasonable doubt or mere m]peachment of tr lal w:tnesses, but a cla:m of
l
: vmdwatmn or emneranon. Peop!e v. Gonzalez, 2016 IL App (1st) 141660, T 28 The -

3 | | .overwhelnnng amount of evidence presentad against pénucmer at trial ﬂ]ereﬁ)re refutes

petltwnersactlmlmnooenoeclmm. o

[

%ere as here, a defendanfs successive petmon makas a clalm of actual innocence, such a

2 claim may only be conmdered if the evidence in support of clalm was newiy dlscovered

T ;- material 1o the is xssue and -not merely cumulatwe of other tria ewdem:e, and of such a concluswe
character that it probably wmlld change the result on retna People v. Omz 235 TiL. 2d 319,

33334 (2009). Pe’unoner fails to sati_stjv these _elamm.. Co clusively, petitioner’s clann_ of

!

AT

: . R -. ' "X ' C 340
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actual innocence based on what he believes to be newly discovered evidence through Elizabeth
Barrier’s affidavit fails because it does not meet the réqueH standards. Thus, this claim is
dismissed. | |

b. Ineffective Assistance of Counsel

Petitioner next claims ineffective assistance of trial counsel based on the newly discovel;ed
evidence he contends is contained in Ehmbe‘th Barrier’s affidavit. Petitioner asserts that he was
denied effective assistance of counsel where his trial counsel, Joseph P. Mcéaffery, failed to
conduct a reasonable investigation into Elizabeth Barrier and further failed to interview and
subpoena her. |
- In examining petitioner’s claims of ineﬁ'ecﬁve assistance of counsel, this court follows the

two-pronged test of Strickland v. Washington, 466 US 668 687 (1984). Under this standard,

petitioner must show that counsel’s representation fell below an objective standard of

reasonableness, and that but for this deficiency, there is a reasonable probability that counsel']’s
performance was prejudicial to the defense. People v. Hickey, 204 T1l. 2d 585, 613 (2061).
“Prejudice exists when ‘there is a reasonable probabiljty that, l;ht for counsel’s unprofessional
errors, the regult of the proceeding would have been diﬁ'ererrt.”’ People v. Ericksbn,‘ 183 111, 2d
"213, 224 (_1995) (citatians omitted). Apetitioner’s failure to make the requisite showing of eithér
deficient performance or sufficient prejudice defeats a é;laim of ineffectiveness. People v.

Morgan, 187 111, 2d 500, 529-30 (1999).

Significantly, effective assistance of counsel in a constitutional sense means competent, not
perfect, representation. People v. Easley, 192 Tll. 2d 3@7, 344 (2000). Notably, courts indulge in

the strong presumption that counsel’s perfbrmance fell wrtinh a wide range of reasonable

professional assistance. Strickland, 466 U.S. at 690 (2001).| Moreover, “the fact that another

13

. C 341
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attorney might have pursued a different strategy is not a ﬁ:l;tor in the competency
(1¢

determination,” People v. Palmer, 162 111, 2d 465, 4?6 94) (citing People v. Hillenbr;znd,
121 11. 2d 537, 548 (1988)). Further, counsel’s st-ratfgggic decisions will not be second-guessed.
Indeed, to ruminate over the wisdom of counsel’s advjice is|precisely the kind of retrospection
proscribed by Strickiand and its progeny. See ‘Strickland, 466 U.S. at 689 (“[a] fair assessment
of attorney performance requires that every effort be ?ade to gﬁminatc the distorting effects of
hindsight™); see also People v. Fuller, 205 I11. 2d 3081?, 331{(2002) (issues of trial strategy must
be viewed, not in hindsight, but from the time of coun;'sel’s n:ondl-lct, and with great deference
accorded counsel’s decisions). Challenges to trial coﬁnsel' s representation ordinarily are not
cognizable under the Act unless the claimregards a matte: outside the trial record. feaple .
Britz, 174 Ill: 2d 163, 178-79 (1996); People v. Coleri;an, 267 IIL. App. 3d 895, 898-99 (1st Dlst
 1994). ; |
In general, whether to call a particular witness “is a matter of'trial strategy.” People v.
Flores, 128 1l1. 2d 66, 85-6 (1989) (citations omitbed):é Such a claim cannot form the basis for a
claim of ineffective assistance of counsel unless the trial strategy is so unsound that counsel can
be said to have enﬁrel; failed to-conduct any mmnhéﬁn adlversarial testing of the State’s
prosecutio-n. People v. Jones, 323 Ill. App. 3d 451, 457 (15t Dist. 2001)." “ When the defendant
attacks the competency of his counsel for failing to cah or contact witnesses, he must attach to
v his post-cnnﬁcﬁoﬁ petition affidavits showing the potéantia] testimony of such witnesses and
explain the significance of their testimony.” People 11 Roberts, 318 T11. App. 3d 719, 723 (1st -
Dist. 2000). Further, counsel’s faill_lte to adeqﬁatély ﬁrepa re for trial or to conduct adequatel
investigations may support an ineﬁécﬁmess claim. ?’eopixe v. Witherspoon, 55 111. 2d 18, 21,

302 N.E.2d 3, 4 (1973); People v. Coleman, 267 Ill. App 3d 895, 900, 642 N.E.2d 821, 824 (1st

14
A-19
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{I.

Dlst. 1994) I-Iowewr, “a partlcular dGOISIO.I] not to lmresqgate must be d:recﬂy assessed for

reasonableness-m a]i mrcumstanoes, appl;nng a heavyr :
' _]udgments Smckfand V. Washmgton 466 U. S. 668, 691

2052, 2066 (1984). In addition, “to prevail on a clam:l ofi

ire of deﬁ:rence to counsel’
OL. Ed. 2{1&674 695 104 S. Ct

ctive assistance for _faﬂure to

_ mvesngate peuttoner must show that substantial prejudlce resulted and \tlhat thereis a

reasonable pr_obabmty that final result would have been Id]ﬁ[ereﬁt hiad counsel propetly

. : b :
investigated.” People v. Rush, 294 I1L. App. 3d 334, 342-43

4 .

1998). }'

, 689 N.E.2d 669, 674 (5th Dist.

In the mstant matter petxtloner has failed to demonstrate that Barrier’s affidavit constitutes

newly dxscovered evidence ofa claim of mef&ctwe assxstancse of counsel that is matenal

noncumﬂative, and of' such conclus:we character that 1t Wou
retrial for the same reasons stated,m_ 'ghe .previ_ous sect:,_on.. F

+ the requirements for an ineffective assistance of counse] claj

urther, petitioner does not even meet

im because he fils to satisfy ei_ther

_prong of Strickland. Peﬁﬁoner’sf failure to make the ret';uisiI '&hbWing of either ‘deﬁcient_

performance or sufﬁcient pre]udlce defeats his claim of ine:

iveness. As stated ahove

. counsel’s deO.ISlOD. not to investigate must he directly assessed fbr reasonableness in- aIl

" circumstances, applymg a heavy measure of deiarence to co

[

As she said herselfin her aiﬁdawt, at the time of petmoner 8 tna;,- ‘she was living as a vagrantin

unsel’s gudgutents Here, counsel’

o ‘decision to not mvestlgate into Elizabeth Barner was not unreasonable under the c:rcumstances

Florida and had relapsed backmlao her addiction, For those reasons alone,' she was unavaﬂabie

and would have been extrenwly hard to track down. Further

she was out of state — malqng her

: _even more d1ﬂicult of a witness to compel to come testlfy Thus, cmmsel s cleclsmn not to look

into Barner- isnota strategy is so unsound that counse! can

t

15 -

be said to have entirely failed to

A-20
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|

conduct any meaningful adversarial testing of the State’s prosecution. Further, petitioner cannot
show that substantial prejudice resulted from the absence of Barrier’s testimony, and that there
is a reasonable probability that final result T
investigated her. It is wnlikely that her testimony would havs changed the result ot trial.
Petitioner thus cannot show that counsel’s representation fell below an objective standard of
reasonableness, and that but for this deﬁcienc}r, there is a reasonable probability that counsel’s
perfirmance was prejudicial to the defense.
Conclusively, petitioner’s claim of ineffective assis:tance of counsel based on what he'
believes to be newly discovered evidence through Elizabeth Barrier’s affidavit fails because
petitioner has failed to satisfy either prong of .S‘trickiaﬁd. Thus, this claim is dismissed.
1L Affidavit of Romano Ricks |
Petitioner next attaches an Iaﬂidavit from Romano Ricks The affidavit is signed, datecf, and
notarized August 9, 2018, Petitoner laicns thatthe affdavit of Romano Ricks constttes: (1)
newly discovered cvide‘me ofactual @ncence; @) evi-glence that the State fabricated evidence
a gainst him and concealed exculpatory and impeachllnt?tit evidence, in violation of his right to
d1_1e process of law; and (3) evidgnce that the State kndwi.ugly used material, perjured testimony,
in violation of his right to due process :of law. | -

In his affidavit, Ricks states that he is currentlj;r inéércergted at the St. Louis Correctional

Facility in St. Louis, Mich:gan He explaijns that he met petitioner in November 1991 through a
mutual acquaintance, Nate Neal. Ricks states that a fow weeks later, he traveled with Neal and
some over friends ﬁc;m Detroit to. Chicago for peﬁﬁonelr’s wedding, On November 22, 1991,

Ricks states that he participated in an armed robbery o;f a grocery store with Reggie Smith and

* two others. They were all arrested and detained at Cook County Jail. Ricks goes on to say that

e - N — —

i : ' C 344
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* several individuals approached hirm in jail and told him that he should take il responsibility for
the robbery, to which he responded that he would not do so{ He says that sometime lafe_r, he was
put ina lineup with Smith. Afier, Ricks states that he ms ﬁmestioned by Detective Akin about (R

murder at a used car dealership on the north side of Chicago. During the questioning, Ricks says
 that Detective Akin told him that the murder dccurred during an armed robbery and someone
had been shot and killed, and that Smith was involved in thg murder. Ricks states that he

lrlithﬁlll'y responded that he did not know anythmg about the murder, after which Detective Akin

,géve him his card and asked that Ricks éontacthim if i;e wated to discuss anythmg furthier.
 Afer speaking with Detective Akin, Ricks says :hat"

‘Ehe' éjunpedandbeateﬁbymhm R
'inmates in jail. He states that he mmaily believed that Snn ordered the hit.on him because he
would not take pnmary tesponmbﬂlty for.the robbery that y were both involved him, so-he
confronted Smith. Rmks says that Srmﬂl denied havmg pny mmlvement in the beatmg and told
Ricks. that peuuoner must have ordered it. He explams fthat he called petitioner and conﬁonted
R him about the beatmg, whlch petmcmer denied. After t!Ps, thks was jumped agam_:. He states
* that affer the second beating, he called Detective Akin and tpld him he vanied to speak o him
rega-rding the car dealership murfder.. Ricks says that he told Detective Ainnthat Smith told him
that he had set up the robbery of a car dealer, that he dmve petitioner to the car 1& todothe
robbery, and that petitioner told Smith he shot and kl]led the car dea'ler‘ Ricks explains that he
further gave a handwritten stateqlent to a prosecutor m%lmmarmng what he told Detective Alqn
_ Ricks says that he then speéiﬁcally asked Detective Alcql if he could help him on his pending
robbery ca'sé, to which the detective responded that he ;MJU.[E see what he could do to get Ricks a-
' lessér sentence. He states that he. was later apprcachgc; -by. Detective Akins again, who told him

they could not bring a case against petitioner unless ﬁe- testified to his statements. Ricks says this

17
A-22
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is when he made up the story about petitioner telling him that he and Smith had a robbed a car
dealership and petitioner shot the car dealer. He ﬁn'ther testified to these statements both at

petitioner’s grand jury hearing and at trial.

26 years later, Ricks now says that his statements and testimony at the grand jury hearing
and petitioner’s trial (that Smith told him he drove pet'ition to the car lot, that peﬁﬁouer told
Smith he shot the car dealer during the robbery, and that petitioner also told him he shot the car
dealer) are all false. i—Ie states that Smith never -actuallgy made any statements to him mdlcatmg

that petitioner was involved, nor did petitioner ever implicate himself to him. Ricks says he gave

his handwritten statement and later testimony mmhcatmg petitioner because he believed
 petitioner was the one who ordered the attacks on him at the jail, and he was mad at him, and
further, he wanted help on his own pending case. He h;stly tes that he was sentenced to 10
years for the armed robbery, but “to the beét of his recit)Hec ion,” he only served 2.5 years.
a, Actual Imiocence Based on Neﬁly Dis«néove d Eﬁdence
Petitioner first claims actual innocenc-e based on nejm’rly iscovered evide_nc.:e based on the
affidavit of Romano Ricks. ’ I | | |
Fundamental fairness requires that an exception to%the use and prejudice test is to be made
in a showing of actual innocence, People v. Pitsonbaréer, 5 111. 2d 444, 459, 793 N.E.2d 609 |
(2002). The Hllinois Supreme Court in People v. Washi:ngtoz»l, 171 111, 2d 475,489, 665 N.E.2d
1330 (1996), first recognized that “[t}he wrongfil comigicﬁon of an innocent iJerson violates due
process under the Illinois Constitution, and, thus, a ﬁ'eéstanding claim of actual innocence is
cognizable under the Post-Conviction Hearing Act.” JP}eopz’e v. Barnslater, 373 111. App. 3& 512,
519, 869 N. E 2d 293 (1st Dist. 2007). Thereisa dlstinctlon, however, between being found “not

guilty” and being “actually innocent.” The court mPeopIe v. Savory, 309 I11. App. 3d 408, 414-

18
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i
i

- 415(3d Dist 1999), de‘fm actual innocence mean[s] ‘
not that eﬂdence at trial was insuﬂiclcm: to cmmct beyond

171 Ill.2da-t47-9 Barnslater, 37311 App 3d at szol -

In axam:mng petltloﬂel' s clam1 of actua! mnocenoe, ﬂ:u

total vindication,” or ‘exoneration,”” "

areasonable dc;‘ubt. _‘Wmﬁnﬁtoﬂ, .

S oom:t follows the rcquements laid

- out m Washmgton that “the supportmg evidenoe be new matenal, noncunmﬂatlw and, most

Waskmgton, 17111, Zdat 489, quotmg Peopfev Mot rad

) People V. Coflwr the Ilhno:s Suprcma Court was extr smeh

z unportantly, ‘of such ¢ a conclumw, character as muld pmbably cha.nge the result on remal e

10111 2d 128, 134 (1984) In
7 clear on what quahﬁes as newly

laims ofagtn;_al innocence is the

' requirement that the evidence adduoed by the defendaﬂ ?

Collier, 387 TiL, App. 3d 630 636 (Ist Dist. 2008) Inather-

through d;ue dlhgence The cwdence must also be matxrnal

first be "neia;riy discove.red.“ H
C 'rds, this means 1tmust be eudence

uld not havc dlscovered sooner

a.nd noncummlat:we In ade:tmn, it

" roustbe of such conclusnve character t’nat it would probably change the resu]t on retriaL” Id at

636, quotmg Peop!e V. Morgan 212 Ill 2d 148, 154 (2004}

and Peoplev Barrow 195 IIl 2d

506 540-41 (2001) Ewdence is not. newly dzscovered 1f it presents ﬁ:cts already knowu © the

'381
- Generally, eudence fails to nwet the definition of ¢

1. App 3d 561, 568 (1s‘l Dlst. 2008)

y d:scovered” if the source -of those

newl

| ""‘facts may haw.hcen unknov.in,'unavaxlabie, or uncaopéramve as long as thc facts are ah'eady .
- imown to the petmoner at, or prior to, tnal Id. Due dlhgence reqmres that there 1s “at least |
_some level of deducuve reasomng in an. active eﬁm to discover evide:nce based on the .
_lmowleflge. andmﬁ)mnuon alrggdy _ngss_cs‘sad.by the lgtlggnlis.”, Id. at 526, quotin‘g Bradley n. |
State, 450 So.2d173, 176 (Alﬁt Cnm.App 1983); Fu'rﬂaer:mre, the ewdence being relied I-li}‘mn_

g

AN
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to support a free-standing claim of actual innocence cannot
constitutional violation with respect to the p@ﬁﬁoner’sé trial

972, 984 (I1l. App. 2007).

also be used to assert a

People v. Brown, 371 Ill App. 3d

Here, petitioner alleges that this affidavit constitutes newly discovered evidence because

Ricks did not recant his -testimony until 2017, and petit;ioner

— due to his incarceration and

indigence ~ could not have contacted Ricks prior to his initigl pro se filing. Petitioner farther

asserts the affidavit establishes that Ricks’ previous claim

fabricated. Petitioner claims it is demonsn‘ated that Rick’

at petitioner was the shooter is

davit has 51gn1ﬁca.nt indicia of

reliability because: (1) Ricks did not tell Detectlve Akm that petitioner had made any statements

admitting to his mwlvement in the sheaiing, but rather he told him that Smith had made -

,

inculpatory statements, and merefcre, Ricks’ failure to disc

statements to Detective Akin or the fel@n} review prosecut

credibility of both his grand jury and trial testlmony' (2) Rigks’ admxssion that he fabricated his

petitioner’s alleged inculpatory

casts significant doubt on the

testimony in exchange for help on a pe:udm_g case is conslstent with what Detectwe Akin testified

to during petitioner’s parole revocation 'ﬁeaning; and (3) Ricks admitted he falsely implicated
P -

petitioner partly because he believed petitioner arranged to

have another inmate attack him.

Unfortunately, petitioner has not iormed a m.:ttured claim of newly discovered evidence.

Those experienced in the admlmsn'atton of criminal law well know the untmétworthy character

of recanting testlmony People v. Marqms, 344 Ill. 261 1(193

 recantation of testimony is regarded as ipher enﬂy n:nre_hablf
. by MR !

1). It is widely held in Illinois that

% and a court will not grant a new

trial on that basis except in extraordinary ircumstancés. People v. Steidl, 177 11, 2d 239, 685

(1997); see also People v. Morgan, 212 111, 2d 148 (2064). Here, the reliability of Ricks’
T N

affidavit, and his recantation in general, isfm{. strong. As stated above, Ricks contacted

r 1“ N

nll‘: ' {
o 20
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-DGfEctlveAhnsbackinlggg audgavea handwntten statementmdlcatmg that Smithtoldhim
'I-l’(

“that he had set up the robbea'y and drove pehtloner to the car lot to do the robbery, and that
| petltloner shot the car dealer He Jin'ther ﬁeely gave u_'Mny atthe grand Jury hearing and '
- ._ o pehuoner s tnal, again’ narmng petmoner as the shooter Ricks is nowclaunmg mhrs aﬂidavxt

,over 20 years | later that he made upﬂhs story and fabrrcateF l:us teetlmon}' because he was mad _ j

- .-'.at petiuoner and wanted help on h19 pendmg robbery case This renders the recantatlon both '_ B,
o ‘suspect and mheretrtly umehable Next, in terms of Rmks’ a.lleged motive to he about petltloner 5.

= 'mvolvement there is no concrete evrdenee that ]ns prewous test:mony mphcaung pentloner '

-  actually helped Rxcks in terms of]:ns pendmg robbery coovit:uou_, as Ricks h:mselfcannot even .

p ,oonﬁdentlyrecal] howmuchtlme ofthai sentenoe he served .

' Even 1f the mﬁ)rmaton in Rlcks’ aﬂ:‘ldawt can be 'consid ed “newly dlsoovered it s not

it matenal or non-cuml.llatwe, and ﬁlrther it does not raise th probab:hty that in the hght of the

. new. evrdence, 1t 1s more likely than not that no reasonab]e _mror muld ha\.e conwcted petmoner

 This is because the content and rehabmty of the aﬁidavlt is

‘to the fact that itis solely recantat:lon of prevlous testlmony

questl(mable and shaky at best, due -
As prewously menuoned, the

- " recantation oftestmmony is regarded as mherently mreﬁrabl People v Srezdf 177 [Il 2d 239
: | ), 685 (1997), see also People v. Morgan 212 Ill 2d 148I (20(L)-Rioks’ aﬁidavit would not be _
B '-enough to c.hange the result on retnal espec:ally when cou; led mth the ewdence agamst
. _petmoner presented at trlal such aa Mendom 5 mnnedrate ﬁyemmess 1dentiﬁcat10n upon seemg
® ’ petxhoner ina hneup, Rmks’ prev:ous handmrtten slatemenf to police nammg petmoner as the
.. shooter, Rlcks’ prevlou,s grand jury andmal testammyl and|petiuoner_ matchmg Mendoza_ s -
| '-physmal desorlptlon of the shooaer Courts have made olear that ;f[a] cle'irrlfof actualnmooence iy n
'-1Is not.the sarpe as alcla;m.-.of.msuﬂierency _ofthe evldenpe or reasonal.:ole;__dol‘iot_"or' mere '

1 =

21 - .
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' lmpeachment of'trial wm:mses, but : a clalm of vmdlcatmn or: exoneration. People V. Gonzalez,

2016 IL App (1st) 141 660 1 28. The ovemhehmng aurnunt of evidence presenﬁcd against

petmoner at tnal clearly refutes petitioner’s actual i mnocence clalm.

Where, as here, a'de_fenﬂant's sugoessive petition i}akes a claim of actual innocence, such a e
claim may only be considered ifthe evidence in suppor!f of the claim was newly discovered, _

material to the issue and not merely cmimlative of o'thér trial evidence, and of such a conclusive

character that it probably would change the result on i'eir l Pegple v. Or;riz, 23511l 2d}3 19, j
333-34 (2009) Petitioner fails to satisfy these elements Co liSiVBij;; petitiqaér’s claimof
actual innocence. based on what he believes to be newly discovered evidence through Romano

. Ricks® affidavit falls because it does not meet the standards requ}red. Thus, this claim is
chsmlssed | |

_ b. Neivlj' D_is_eovered Evidence That the §tat_e ahri_calted. Evidence Against Him
e and C_O}icéaled Exculpatory mdlmpgsehfent Evideneé, in Violation of
Petitioner’s Right to Due Process of Imw
Petitioner next claims that Roﬁ]ano Ricks’ aﬁdav:t constitutes ncﬁly discovered evidence -
- that the State fabricated evidence agamst Inmand con'cealecl e:’cct‘ilpataory. and unpmchment _ | _
evidence, in nolatlon of petihoner 5.due process nghts. Specxfic;:ﬂy, ‘petitioner alleges that -
Romano Ricks’ aﬂida‘m establishes Detective Akln dld not disclose to i)'eﬁtioner or his attorﬁey
that he had discussed the shootmg with Ricks, that Rlcks initially demed knowing anythmg about | _
the crime, that Detectwe Akin told Ricks he could “hel r hﬁnregaxdmg his other pendmg case,
‘and lastly, that Ricks learned information about the shootinl from Detective Akin. Peiioner-

claims that all of this is evidence that the State fabricated and concealed evidence, as this

_ 22
- _ : 3 A-27
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undisclosed evidence was both favorable and tnatenal to pl:titioner’s case and would have
impeached Ricks’ trial testimony, resulting in petitioner not being convicted.
Firstly, to win reliefunder the theory of “newf_y discovered evidence,” the evidence

adduced by a defendant must actually be newly disoo‘:fered People v. Morgan, 212 Tl1. 2d-148,

155 (2004). That medns it must be evidence that was I?ot aﬁ'ailable at defendant’s original trlal
and that the defendant could not have discovered sooziler %ou@ diligence. /d. The evidence
must also be material, noncumulative, and it lastly rm%st be|of such conclusive character that it
would probably change the outcome on retrial. Jd. Né;xt, due process prohibits the fabrication or
suppression by the Stafe of information or materials f;ivorablé to the petitioner and material to
guilt or punishment, Brady v. Maryland, 373 U.S. 83,| 87 (1963); United States . Bagley, 473
U.S. 667, 682 (1985), “ Moreover, the di;iclosure oblifgaﬁmiapp]ies to _impeachment evidence as

well.” People v. Pecoraro, 175 Ill. 2d 294, 305 (1997@) (citations omitted). The standard for

materiality under Brady is whether there is a 'r-easonali:-le priobability that disclosure of the
~ evidence to the defense would have altered the outcome oflle proceeding. People v. Sanchez,
169 11l. 2d 472, 486 (1996); Bagley, 473 U.S. at 682, .é;“reasdnable probability” is a probability
sufficient to undermine -§onﬁdence in the outcome. Bai;ley, 473 U.S. at-682_*
In the instant matter, petitioner has failed to démoustrate that Ricks’ affidavit constitutes

newly discovered evidence of a Brady claim that is nﬁj;eria] , noncumulative, and of such

conclusive character that it would probably ch_angé thé: outcome on retrial for the same reasons
stated in the previous section. Petitioner has further fa;iled substantiate his allegation that the
State fabricated and concealed evidence against him. é\ltho gh petitioner has included the ,
affidavit of Romano Ricks, this documentation does ndt amaunt to legitimaté evidence of

concealment or éuppressién of evidence. As stated abo;ve, the recantation of testimony is -

f
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. 3 | | N
regarded as inherently unreliable, and a court will not grant a new trial on that b;asis'excepf in
-extraordinary circumstéﬁces People v, Ste:‘dl 177 111, 2d 289, 685 (1 997), see also People V.

‘_'Morgan, 212111 2d 148 (2004) Rxcks’ sudden and late r tauon of his prevlous test:mony is

deemed to be unreliable, for reasons previously. stated Peti oner 5 Braajz clauu is, thus, nothmg

more than a bald conclusion. As such, it does not warrant heﬁ
Concluswely, pet:moner s Bracbr clalm based on what believes to be newly dlscoveted
evidence through Romano Ricks’ affidavit fails The awac d documentatmn ﬁlrther does not '
support the requtrements for newly discovered evxdence S, tbm claimis dlsmzssed
c. Newly Discovered Evidence That the Stzte Knowmgly Used Materlal

Per]ured Testimony in Vlolatlon of Petltluner’s nght to Due Pmcess of Law

Pennoner next cla:ms that Romano Ricks’ aﬁdawt

nstltutcs ncwly dlscowred_ eyiden_ce
it i St oty o material, perj juted tesﬁniony, i siolatiods of petitioner’s due
* process rights. Petitioner contends that his canstrtm:lonal rights were violated by the per_]ured
ﬁesnmony of Ricks. Spec:ﬁcally, petrhoner allegas that Ric aﬂidavit estabhshes that he not
only solicited help from the State in his other pendmg case, ut that Detective Akm told Rmks he
would help him. Petltloner clam:s that this is ewdence I:hat State ]mowmgly used perjm:ed
testlmnny, as it ehclted Ricks’ testlmonyknovang his muti‘l.'ef Ibr testifying and knowmg the

“ test:many muld be false

| Firstly, to win rehefunder the theory of “newly dxsc?vered e\mdence,” the ev:dence

adduced by a defandani must ac:tually be new[y discovered. Peop!e V. Morgan, 2121124 148

155 (2004) That means it must be emdenoe that was not ava ﬂable at defendant’s ongmal trial
and that ﬂae defendant could not have d:scnmed sooner t’m Jugim diligence. /d. The evidence

. nmst also be matenal, noncmxlatwe, and it 1astly mus’& be of such conclusive character that it
- '

A29 | - \
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i
i

- would probably chﬁnge the outcome on retrial. Id’ Next it/is éﬁoﬁ:atic ﬁlat a convictiori based

upon false teshmony offends notions of ﬁmdamental fairness, People V. Junerson, 166 Ill 2d

| 211,223 (1995); Giglio v. United States, 405US 150 15. (1972) Perjuryhas been ap‘tly

¥

charactmmd as “the mortal enemy of justice.” 'Peop'ge v. Shannon, 28111 App. 3d 873, 878 (1st

Dist. 1975), To establish a violation of due prociéss, the pf seéutor need not have known that the
testimdny was false; it is emugh that there was knowledge pn tha part of representatlves or

agents of'the prosecutlon People v. Czhlar 111 1. 2d 212} 218—19 (1986) However, where the
clain:s of per]ury are merely conclusory in nature. and not shpported by further allega'tions of

‘specific facts, the pehuen may be dismissed w1t110ut an, evic%ennary.heaﬂng. People v. Ashley, 34

ML 2d 402-,'.:&'1 1(1966). Hence, it is incumbent on petitioner to substantiate his aﬁegaﬁons_\bith ,

~ specific facts which establish the falsity of the tridl testimonly. People v. Martin, 46 I11. 2d 565,

568 (1970). In the context ofa conyicﬁon'claimed to ﬁave _

n obtained through the use of
A

- perjured testimony, the petition must specify the nature of e evidence of perjury, its source, and
_ its availability. People v. Mitchell, 123 TIL, App. 3d 868, 878 '

In the instant matter, petitioner has failed to demonsfrate that Ricks affidavit constitutes

 newly discowréd\,evidéncef df]_cnowil_lg use of per_;ured testimony that is mteriai, noncumulative,
‘ . andof such-conclusive character thatltmuld pfébably ge the outcome on retnal forthe
same reasons stated -il,l.t.he'previqus séction. Petitioner ;&m‘s ﬁxﬂie;r failed to substantiate his

allegation that the State knowingly used perjufed tesimony. Although pefitioner has included the

affidavit of Ricks, thls documentation does not amount to leg itimate e\ndence of per;uty
whatsoever As stated above, recantation of test:mony 15 regarded as mherently unreliable, and a
court will not grant a new tnal on ﬂ1&t bams except in elxtraq rdmary cncuxnstances Peoplev. -

Ste:dl 177 111. 2d 239, 685 (1997), see a!so People V. Mprgan 212 T 2d 148 (2004) Indeed,

25
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|
H

nothing in the instant petition remotely points to the SZtate’s

knowing use of perjury. Only an

actial, knowing use of perjured testimony will consﬁtélte a constitutional v_io]aﬁon. People v.

Olinger, 176 11. 24 326, 345 (1997); United States v. Bagl

by, 473 U.S. 667, 678-80 (1985).

Even where a petitioner supports his claim of perjury lWltl:l specific facts, his conviction will only

be set aside ifhe can _eétab]ish that the prosecutors lmiew, or should have known, of the perjured

* testimony. -People v. Brown, 169 Ill. 2d 94 (1996). Pei;ﬁtiorrer’s claim of perjury is, thus, nothing

more than a bald conclusion. As such, it does not wariranh

Conclusively, petitioner’s claim that the State kno\fwinglj

relief,

y used perjured testimony based on

what he believes to be newly discovered evidence through Romano Ricks’ affidavit fails. The

attached documentation further does not support the reqmr
t

evidence. Thus, this claim is dismissed.
]
|

Fl

. CONCLUﬁIQiN

ements for newly discovered

. - co
Based on the foregoing discussion, this Court finds that petitioner’s claims have not

satisfied the cause and prejudice standard and are otherms

merit, Accordingly, leave to file the instant petition is hergby DENIED.

ENTERED:

i
t
i!

!

e frivolous and patently without

Za

Honprable James Linn
Cirguit Court of Cook County
Cr 1 Division

DATED:--\-I‘ lg,allg_l _' I

APR 30 2021
26 i |
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IN THE CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT, CRIMINAL DIVISION

PEOPLE OF THE STATE OF ILLINOIS,
Plaintaiff,

V.

JOHNNY FLOURNOY,

Defendant-Petitioner.

NOTICE OF APPEAL

Case No. 92 CR 0744,9_59}
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An appeal is taken from the order or judgment described below.

(1)
Judicial District.

(2)
Johnny Flournoy
Reg. No. B61265

Lawrence Correctional Center
10930 Lawrence Road

Sumner, Illinois 62466
(3)

Name of appellant and address to which notices shall be sent:

Name and address of ap_pellant’s attorney on appeal:

Office of the State Appellate Defender

203 N. LaSalle, 24th Floor
Chicago, Illinois 60601

Phone: (312) 814-5472

Email: 1stDistrict@osad.state.il.us

(4)
(5)

(6) Sentence: Natural life

A2

SUBMITTED - 23874244 - Rachel Davis - 8/8/2023 1:48 PM

Date of judgment or order: April 30, 2021

ENTERED
MAY 17 2021

IS Y, MA
CLEE!FK{ F1

OF COOK COUNTY, IL

Wy LI

AV 10

ENIE

az

Court to which appeal is taken: Appellate Court of Illinois, First

Offense of which convicted: first-degree murder and armed robbery
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(7)  Nature of order appealed from: Defendant-Petitioner appeals the trial
court’s order denying his motion for leave to file a successive post-
conviction petition

Johnny Flournoy
Date: 5/17/21 /sl Nicholas Curran

Nicholas Curran

Kathleen T. Zellner & Associates, P.C.
1901 Butterfield Road, Suite 650
Downers Grove, I[llinois 60515

Phone: (630) 955-1212

Email: attorneys@zellnerlawoffices.com
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2022 IL App (Ist) 210587-U

e . SECOND DIVISION

F:;'::,‘T 120 !
?hg ZIEIPQEUB of the 52Me. December 27, 2022
No. 1-21-0387

NOTICE: This order was filed under Supreme Court Rule 23 and is not precedent except in the
limited circumstances allowed under Rule 23(e)(1).

IN THE
APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT

THE PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the Circuit Court of
) Cook County.
Respondent-Appellee, )
)
V. )} No. 952 CR 7449
)
JOHNNY FLOURNOY, )
) Honorable James B. Linn,
Petitioner-Appellant. ) Judge Presiding.

JUSTICE HOWSE delivered the judgment of the court.
Presiding Justice Fitzgerald Smith and Justice Ellis concurred in the judgment.

ORDER

1  Held: We affirm the judgment of the circuit court denying defendant leave to file
a successive postconviction petition on grounds of actual innocence. The “new”
evidence is not of such a character that it would be likely to change the result on
retrial. Defendant’s claim that the State used false evidence against him at trial is
barred by the doctrine of res judicata and, in any event, defendant cannot show
prejudice. Defendant’s claim of ineffective assistance of counsel due to counsel’s
failure to investigate a witness does not entitle him to relief because he cannot
show prejudice.

T2 Defendant Johnny Flournoy was convicted of first-degree murder and armed robbery for

the 1991 killing of Samuel Harlib and robbery of a used car dealership. Defendant filed a motion

A-34
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seeking leave to file a successive postconviction petition. In his motion, defendant argues that he
has supplied newly discovered evidence which presents a colorable claim of actual innocence.
Defendant also argues that he has made a substantial showing that the State used false
information to secure his conviction and that his trial counsel was constitutionally ineffective.
The circuit court denied defendant’s motion for leave to file a successive postconviction petition.
For the following reasons, we affirm.

13 BACKGROUND

4  OnNovember 14, 1991, Samuel Harlib' was shot and killed as he was working at a car
dealership on the north side of Chicago. At defendant’s trial, Harlib’s coworker, Raphael
Mendoza testified he was present when Harlib was shot and identified defendant as the shaoter.
15  Mendoza testified that he and Harlib were working at Ron/Mar Auto Sales, a used car
dealership located at 3845 N. Western Avenue in Chicago. Mendoza and Harlib were in the sales
office when they noticed a man outside looking at cars on the lot. Mendoza went outside and
talked with the man, who Mendoza later identified to be defendant Johnny Flournoy. Mendoza
was only two or three feet away from defendant and was looking at his face as they talked about
the car. Mendoza notified Harlib that defendant was interested in one of the cars and had money
for a down payment, so the three men talked together near the vehicle.

f6  Harlib and defendant went to the office together while Mendoza did some work to get the
car ready. When Mendoza finished getting the car ready, he went to join the other men in the
office. As Mendoza walked into the office, defendant was standing inside holding a gun and he

ordered Mendoza to sit down. Defendant was alternating between pointing the gun at Mendoza

' Defendant refers to the victim as Samuel Harib. The State refers ta the victim as Samuel Harlib.
“Harlib” is used more prominently in the record and appears to be the correct name, so we have used that
name in this order.
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and Harlib. Mendoza testified that Harlib lunged at defendant going for the gun, and the gun
went off, firing into the floor. Defendant then pointed the gun at Harlib and shot at him twice
from close range. Harlib screamed. Defendant grabbed around $1,000 in cash that was sitting on
the desk. Defendant then fired multiple shots in Mendoza’s direction but did not hit him before
fleeing the scene.

97  Mendoza called 911 and police and an ambulance arrived. Harlib was taken from the
scene in the ambulance. Mendoza went with the police to the station to answer some questions
and then went to the hospital where he learned that Harlib had died. In his trial testimony,
Mendoza repeatedly identified defendant as the person who killed Harlib and expressed no
doubts that defendant was the person he encountered at the car dealership the day defendant
committed the murder.

98  Mendoza viewed a physical lineup that included Reginald Smith and another witness who
testified at trial, Ramano Ricks. Mendoza did not identify any of the individuals in the lineup as
the person who was at the car dealership and shot Harlib. Mendoza did, however, identify
Reginald Smith as a pcrsoﬁ he recognized. Mendoza told detectives that Smith was an
acquaintance of Harlib and that Smith had previously purchased a car from their dealership.
Mendoza told detectives that Smith sometimes came to the car lot to make payments, but

Mendoza confirmed to detectives that Smith was not the person who shot Harlib.

r 99  The witness who was included in the lineup, Ramano Ricks,? briefly spoke to detectives
after the lineup. Detective Lawrence Akin testified that he told Ricks that detectives were

conducting an investigation but did not tell him anything about the incident they were

! Defendant refers to Ricks as “Romano” Ricks. However, in his affidavit, Ricks states his name
as “Ramano,” and Ramano is the name used more prominently in the record so we have used that name in
this order.

A-36

SUBMITTED - 23874244 - Rachel Davis - 8/8/2023 1:48 PM




129353

1-21-0587

investigating. Detective Akin testified that he gave Ricks his business card and told Ricks to call
if he heard anything unusual or out of the ordinary.

§10  Ricks contacted Detective Akin two months later after he was arrested for the robbery of
a Jewel food store. Ricks was in Cook County Jail and wanted to be placed in protective custody.
Ricks told Detective Akin that after he was in the lineup with Reginald Smith, Smith told him
they were in the lineup for a murder that “[Smith] and Johnny did.” Ricks knew Smith was
talking about defendant, Johnny Flournoy. Smith told Ricks that he and defendant went to the car
dealership to commit a robbery and that defendant killed the man working there. Ricks wanted to
be placed in protective custody because someone tried to stab him while he was in jail. Ricks
believed that defendant may have been behind the attempted stabbing because defendant had
urged Ricks to take the fall for the robbery of the Jewel food store, but Ricks refused.

11  Detective Akin conducted another physical lineup for Mendoza to view, this time
including defendant. Detective Akin stated that as soon as he opened the curtain, Mendoza
immediately began shouting “that’s him, that’s him *** The last guy on the right is him” as he
identified defendant as the person who killed Harlib.

912 Ramano Ricks testified at trial. He testified that he met defendant in Detroit a month
before the murder, in October 1991, Defendant lent him money. Ricks came to Chicago for
defendant’s wedding in November 1991, Defendant asked Ricks to pay back the money he had
borrowed. When Ricks told defendant he did not have the money, defendant told him he could
commit an armed robbery to get the money. Defendant showed Ricks that he was carrying a gun,
and defendant told Ricks that he did not have a choice but to commit a robbery to get the money.
13 Ricks testified that defendant gave him tips on performing an armed robbery and told him

not to fire the weapon. Defendant told Ricks about committing a recent armed robbery at a car
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dealership and that he fired his weapon at a guy during the course of that robbery. Ricks and
Reginald Smith went forward with committing an armed robbery of a Jewe| grocery store that
day and they were arrested. Ricks and Smith were in custody for that robbery when they were
placed in the first lineup that Mendoza viewed in this case.

714 Defendant presented alibi testimony from his wife, his mother, his stepdaughters, and his
boss. The alibi witnesses testified that they knew defendant’s whereabouts on the day of the
murder and that defendant could not have been the perpetrator. One of his stepdaughters testified
she was with defendant at the time of the murder, but they did not go to a car dealership. The
State presented impeachment evidence that called into question the veracity of the alibi evidence,
including prior statements from the alibi witnesses made to police that they did not know
defendant’s whereabouts at the exact time of the murder. The jury found defendant guilty of

first-degree murder and armed robbery but acquitted him of the attempted murder of Mendoza.

915 Defendant filed a pro se postirial motion claiming that he received ineffective assistance
of counsel for the failure of counsel to call two witnesses, Elizabeth Barrier and Reginald Smith.
According to police reports, during the early stages of the investigation, a person contacted
police and told them Elizabeth Barrier might have information about someone named Sam being
murdered at a car dealership. The police reportedly spoke to Barrier and she informed them that
her friend Reginald Smith called her and informed her that his good friend had been killed and
he wanted to see her. Smith allegedly told Barrier that his best friend Sam was a car dealer on
Western Avenue who was killed during a robbery there. Barrier told police that when Smith
arrived at her apartment, he told her that someone had shot his friend and that he had left the car
dealership just five minutes before the shooting. Defendant alleged in his motion that his counsel

should have called Reginald Smith and Elizabeth Barrier as witnesses at trial.

5
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f16  Inresponse to the motion, trial counsel explained that he had spoken to Barrier and
determined that her testimony would have only been helpful for the purpose of impeaching
Reginald Smith if he was called as a witness. Trial counsel considered calling Smith as a witness
but decided not to do so because much of Smith’s testimony would have been harmful to
defendant. The trial court denied the posttrial motion.

717 A death penalty hearing was held, and the jury rejected a death sentence for defendant.
Defendant was sentenced to life in prison. Defendant’s conviction was affirmed on direct appeal.
Peaple v. Flournoy, No. 1-94-4427 (Nov. 15, 1996) (unpublished order under III. S. Ct. R. 23).
The Illinois Supreme Court denied defendant’s petition for leave to appeal. People v. Flowrnoy,
172 11l. 2d 557 (Table) (1997). Defendant filed a postconviction petition in which he argued: (1)
the State used perjured testimony against him at trial; (2) the State suppressed evidence favorable
to the defense; and (3) that he received ineffective assistance from his appellate counsel, who
failed to raise these issues on direct appeal. Defendant also argued that his trial counsel was
ineffective for several reasons, including that trial counsel: (1) failed to obtain a parole
revocation hearing tape which could have been used to impeach Ramano Ricks and Detective
Akin; and (2) failed to call Elizabeth Barrier as a witness. Defendant’s postconviction petition
was dismissed by the circuit court at the first stage. The dismissal of defendant’s postconviction
petition was affirmed on appeal. People v. Flournoy, No. 1-97-1987 (June 30, 1999)
(unpublished order under I11. 8. Ct. R, 23). In addressing defendant’s claim based on counsel’s
failure to call Barrier as a witness, we explained that defendant’s claim failed because he “did
not attach the affidavits of these witnesses to the post-conviction petition™ and that “without
these affidavits this court cannot determine whether Elizabeth Barrier *** could have provided

any information or testimony favorable to [defendant].” Feople v. Flournoy, No. 1-97-1987, at p.

6
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10. The Illinois Supreme Court denied defendant’s petition for leave to appeal. People v.
Flournoy, 187 Ill. 2d 577 (Table) (2000).

718  On February 21, 2021—27 years after he was convicted, defendant filed the motion
seeking leave to file the successive postconviction petition that is the subject of this appeal. In
his proposed successive postconviction petition, defendant claims he has newly discovered
evidence that: (1) demonstrates his actual innocence; (2) shows the State concealed and
fabricated evidence; and (3) shows that he received ineffective assistance of counsel at trial. In
support of his successive postconviction petition, defendant attached affidavits from Ramano
Ricks and Elizabeth Barrier.

919 In his affidavit, Ricks claims that after he appeared in the lineup for the investigation in
this case, Detective Akin informed him about the murder at a car lot on the north side of Chicago
that occurred during an armed robbery and indicated that Reginald Smith was involved. Ricks
claims that while he was in jail for the armed robbery of the Jewel, he believed that either
defendant or Smith was trying to have him killed, so he contacted Detective Akin to discuss
Harlib’s murder. Ricks admits that he told Detective Akin that Smith set up the robbery and
defendant carried it out. Ricks further admits that he told Detective Akin that Smith had
informed him that defendant confessed to Smith that he committed the murder right after the
robbery occurred. Ricks admits that he gave a written statement summarizing what he told

detectives.

720 Ricks, however, now claims that the statements he gave detectives “are false.” Ricks
claims in his affidavit that Smith “never made any statements to me to indicate that [defendant]
was involved in the robbery and murder.” Ricks claims that he gave the statement to detectives

because he was angry at defendant because he believed defendant was behind the attacks against
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him in jail. Ricks claims that he also fabricated the story about defendant himse!f telling Ricks
that defendant and Smith had committed a robbery and that defendant shot someone during the
robbery. Ricks now claims that defendant “never made any statements to me about having been
involved in the robbery of a car dealer, or that he had shot someone.” Ricks claims in his
affidavit that both his grand jury and trial testimony were false. He states that he gave the false
testimony because of his anger towards defendant and for help from the State with his own
robbery case.

21 Defendant also attached an affidavit from Elizabeth Barrier® in support of his proposed
successive postconviction petition. In her affidavit, Barrier claims that she met Reginald Smith at
an inpatient rehab program in Chicago. She was addicted to crack cocaine. Barrier claims that
Smith showed up to her apartment one night with cocaine and heroin. Smith told her that he had
robbed a used car dealer and had shot the car dealer in front of his safe, Barrier told another
individual named John what Smith had told her, and she believes John informed the police.
Barrier claims, to the best of her recollection, that she refused to answer the police’s questions
about the shooting. She had slipped back into addiction and was scared of Smith. Barrier claims
that regardless of what is recorded in the police reports from her interviews with police, Smith
“specifically told [her] that he shot the car dealer he had robbed.” Barrier also claims that trial
counsel’s statements that he had spoken to her on the phone were false and that she was never
contacted by anyone in connection with this case about being a witness at trial.

722 Defendant contends in his successive postconviction petition that the affidavits from

Ricks and Barrier constitute newly discovered, credible evidence of his innocence. Defendant

* Barrier refers to herself as Elizabeth Foster in her affidavit. She states that Barrier was her
maiden name. For purposes of consistency and to avoid confusion, we have referred to her as Elizabeth
Barrier throughout this order.

A-41

SUBMITTED - 23874244 - Rachel Davis - 8/8/2023 1:48 PM




129353

1-21-0587

also contends in his proposed petition that the State violated his due process rights by not
correcting the trial record when Ricks testified that he was not receiving any consideration for
his testimony. Lastly, defendant contends that he received constitutionally ineffective assistance
from his trial counsel for not locating and calling Barrier as a witness.

923 Ina26-page written order, the circuit court denied defendant leave to file his successive
postconviction petition. Among other findings, the circuit court found that the affidavits did not
constitute “newly discovered” evidence as is required for defendant’s successive postconviction
proceedings. The court also noted that, even if the evidence was considered to be newly
discovered, it did not raise the probability that the result would be different on retrial. Ultimately,
the circuit court found that defendant’s proposed successive petition, along with the supporting
evidence he supplied, did not meet the standard for going forward on a successive postconviction
petition. Defendant filed this appeal.

7124 ANALYSIS

925 On appeal, defendant raises three arguments from the circuit court’s order denying him
leave to file his successive postconviction petition. First, he argues the affidavits from Ricks and
Barrier constitute newly discovered evidence that support a colorable claim of actual innocence.
Second, defendant argues he made a substantial showing that the State violated his due process
rights by failing to correct inaccurate testimony by Ricks during the trial. And third, he argues he
made a substantial showing that he received ineffective assistance of counsel at trial based on
counsel’s failure to investigate or call Barrier as a trial witness.

926 The Post-Conviction Hearing Act provides a method by which defendants may assert
that, in the proceedings that resulted in their convictions, there was a substantial denial of their

rights under the federal or state constitutions. People v. Hodges, 234 111. 2d 1, 9 (2009); 725
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ILCS 5/122-1 et seq. (West 2020). A postconviction proceeding allows inquiry only into
constitutional issues that were not and could not have been adjudicated on direct appeal. Feople
v. Williams, 394 I11. App. 3d 236, 242 (2009). Therefore, where a petitioner has previously taken
an appeal from a judgment of conviction, the ensuing judgment of the reviewing court will bar,
under the doctrine of res judicata, postconviction review of all issues decided by the reviewing
court and any other claims that could have been presented to the reviewing court will be deemed
waived. People v. Edwards, 2012 IL 111711, § 21. Moreover, when a defendant is seeking to file
a successive postconviction petition, the issues he could have but did not raise in his initial
petition are waived. See 725 ILCS 5/122-3 (West 2018) (“Any claim of substantial denial of
constitutional rights not raised in the original or an amended [postconviction] petition is
waived.™).
927 Under the Post-Conviction Hearing Act, petitioners are entitled to file only one
postconviction petition, and any subsequent petitions are allowed only with leave of court. 725
ILCS 5/122-1(f) (West 2020). The limitation on filing multiple postconviction petitions is
intended to limit the filing of both successive and frivolous postconviction petitions (People v.
Smith, 2014 IL 115946, 1 24) and successive postconviction petitions are disfavored by Illinois
courts (People v. Johnson, 2019 IL App (1st) 153204,  31). A petitioner must meet a higher
burden to go forward on a successive postconviction Ipctition than he must meet at the first stage
of original postconviction proceedings. Edwards, 2012 IL 11171 1, 91 25-29.
“A request for Jeave to file a successive petition should be denied only where it is

clear from a review of the petition and supporting documentation that, as a matter of law,

the petition cannot set forth a colorable claim of actual innocence. [Citation.]

Accordingly, leave of court should be granted where the petitioner’s supporting
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documentation raises the probability that it is more likely than not that no reasonable
juror would have convicted the petitioner in light of the new evidence. [Citation.] At the
pleading stage of postconviction proceedings, all well-pleaded allegations in the petition
and supporting affidavits that are not positively rebutted by the trial record are to be taken
as true. [Citations.] In deciding the legal sufficiency of a postconviction petition, the
court is precluded from making factual and credibility determinations. [Citations.]”
People v. Robinson, 2020 IL 123849, 97 44-45.
128 We review the denial of leave to file a successive postconviction petition de novo. Id. at
5.
729 Before turning to the merits of the appeal, we must address the contention that defendant
cannot raise his claim of actual innocence because it is based on the same evidence defendant
uses to support his claims of violations of his constitutional rights. In People v. Hobley, our
supreme court held that a postconviction petitioner cannot raise a “free-standing” claim of actual
innocence based on newly discovered evidence that is being used to supplement an assertion of a

constitutional violation with respect to the trial. People v. Hobley, 182 111. 2d 404, 443-44 (1998).

“A ‘free-standing’ claim of innocence means that the newly discovered
evidence being relied upon “is not being used to supplement an assertion of a
constitutional violation with respect to [the] trial.” See Washington, 171 11l. 2d at
479, For example, in Washington, a witness came forward years after the
defendant’s conviction and stated that two other men had committed the murder
for which the defendant was convicted, and that she had not come forward sooner
out of fear for her life. [Citation.] This newly discovered evidence was deemed

sufficient to grant relief.”” Hobley, 182 IlI. 2d at 443-44.
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§30  Inthis case, the issue arises because defendant is claiming Ricks® affidavit recanting his
prior testimony that defendant admitted shooting the victim directly to Ricks is newly discovered
evidence of his actual innocence and using Ricks’ affidavit to supplement his claim the State
knowingly used perjured testimony when it allowed Ricks to testify that defendant admitted
shooting the victim. In Hobley, our supreme court initially found that the newly discovered
evidence in that case could establish a violation at trial of the defendant’s constitutional right to
due process. Id. at 444, Regarding the defendant’s subsequent claim of actual innocence based
on the same evidence, our supreme court held the evidence did not support a “free-standing”
claim of actual innocence and the defendant has “therefore not properly raised a claim of actual
innocence.”

931 Defendant in this case argues our supreme court rejected this holding in People v.
Coleman and found that a defendant who can make both a freestanding claim of actual innocence
and a claim of a deprivation of a constitutional right at trial based on the same evidence “is not
required to choose which claim to pursue.” In Coleman, our supreme court rejected the federal
courts” distinction between “free-standing” claims of actual innocence and “gateway” claims of
actual innocence. See People v. Coleman, 2013 IL 113307, 19 90-91. The court stated it “may
have used the label ‘freestanding’ to describe the claim in Washington, but not as an alternative
to the label ‘gateway.” ” Id. § 90. In rejecting the federal dichotomy, our supreme court did not
overrule or abrogate Hobley. See People v. Griffin, 2022 IL App (1st) 191101-B, 33 (*We
acknowledge the court’s comment in Coleman but reject any suggestion that by that comment
the court overruled either Hobley or Orange. We read the court’s comment as merely identifying

the applicable standard for the different types of claims. In point of fact, the court made no
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reference to Hobley or its apparent rule that the different claims may not rely on the same
supporting documentation in order for the actual innocence claim to be freestanding.”).

932 We also independently find that Coleman stands for no more than the proposition that the
burden on a defendant raising a postconviction claim of actual innocence is the same whether
that claim of actual innocence could be classified under federal law as a “gateway” claim as
opposed to a “free-standing” claim. Coleman, 2013 IL 113307, § 91 (“the evidentiary burden for
an actual-innocence claim is always the same whether or not it would be considered a
freestanding or gateway claim under federal law.”). Furthermore, as this court has recently
reaffirmed, “[t]he Hobley court created a rule that disallowed petitioners from using newly
discovered evidence demonstrating actual innocence to also support alternative claims of
constitutional trial error within the same postconviction petition.” Griffin, 2022 IL App (1st)
191101-B, § 34.

733  We will return to this matter at the appropriate moment in our disposition. Suffice now to
say that given the vociferation of defendant’s actual innocence argument compared with the
argument the State knowingly used perjured testimony, specifically when it allowed Ricks,
unchallenged, to testify defendant admitted shooting the victim to Ricks, we will consider
defendant’s evidence of Ricks’ recantation of that testimony as it pertains to his claim he is
actually innocent.

134 I. Actual Innocence

935  Our supreme court has explained the substantive component of the courts’ approach to
postconviction claims of actual innocence and, recently, how that component is to be executed in

practice.
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“Substantively, in order to succeed on a claim of actual innocence, the defendant
must present new, material, noncumulative evidence that is so conclusive it would
probably change the result on retrial. [Citation.] New means the evidence was discovered
after trial and could not have been discovered earlier through the exercise of due
diligence. [Citation.] Material means the evidence is relevant and probative of the
petitioner’s innocence. [Citation.] Noncumulative means the evidence adds to what the
Jury heard. [Citation.] And conclusive means the evidence, when considered along with
the trial evidence, would probably lead to a different result. [Citation.]” Coleman, 2013
IL 113307,  96.

36 We focus here on the requirement that the evidence must be “so conclusive it would
probably change the result on retrial.” Jd. tjur supreme court has stated that “the conclusive
character element refers to evidence that, when considered along with the trial evidence, would
probably lead to a different result.” People V. Robinson, 2020 IL 123849, 1 47. This is “the most
important element of an actual innocence claim.” Jd. Our supreme court has cautioned that:

“Ultimately, the question is whether the evidence supporting the postconviction
petition places the trial evidence in a different light and undermines the court’s
confidence in the judgment of guilt. [Citation.] The new evidence need not be entirely
dispositive to be likely to alter the result on retrial. [Citations.] Probability, rather than
certainty, is the key in considering whether the fact finder would reach a different result
after considering the prior evidence along with the new evidence. [Citation.]” Rodinson,
2020 IL 123849, 1 48.

937 At this stage of proceedings the question is whether defendant has set forth a colorable

claim of actual innocence. Id. § 50. To answer it, “we consider his motion for leave to file the
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successive petition, along with the supporting affidavits, to ascertain whether he has raised the
probability that it is more likely than not that no reasonable juror would have convicted him in
light of the new evidence”—or in other words, whether defendant has placed the trial evidence in
a different light sufficient to undermine our confidence in the judgment of guilt. See id. { 48-50.
We note that our supreme court has directed that:
“the inquiry applicable at the leave-to-file stage of successive proceedings does
not focus on whether the new evidence is inconsistent with the evidence presented
at trial. Rather, the well-pleaded allegations in the petition and supporting
documents will be accepted as true unless it is affirmatively demonstrated by the
record that a trier of fact could never accept their veracity. In assessing whether a
petitioner has satisfied the low threshold applicable to a colorable claim of actual
innocence, the court considers only whether the new evidence, if believed and not
positively rebutted by the record, could lead to acquittal on retrial.” (Emphasis
added.) Id. § 60.
Finally, we must also consider evidence in support of the petition that would be hearsay
at a subsequent trial. See id. ¥ 80 (citing III. R. Evid. 1101(b)(3) (eff. Sep. 17, 2019)).
938  The trial court found that the evidence derived from the affidavits was not newly
discovered. Defendant argues that the affidavits from Ricks and Barrier, viewed
alongside the trial evidence, present a colorable claim of actual innocence. He maintains
that Ricks’ recantation and Barrier's statement that Reginald Smith confessed to the

shooting in her presence should have caused the trial court to grant him leave to file his

successive postconviction petition. The State argues that the evidence is not “new”

because our supreme court has defined “new evidence™ for purposes of a successive
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postconviction petition as evidence which is discovered “after trial and could not have
been discovered earlier through the exercise of due diligence” (see Coleman, 2013 IL
113307, ¥ 96) and defendant has failed to demonstrate due diligence. The burden of
showing due diligence falls on the defendant. People v. Walker, 2015 IL App (1st)
130530, 1 18. Or, put another way, the defendant bears the burden of showing that there
has been no lack of diligence on his part. People v. Wingate, 2015 IL App (5th) 130189, §
26.
139  The parties dispute the issue of whether the evidence is newly discovered.
However, even if we assume defendant’s evidence in support of actual innocence is
newly discovered, petitioner cannot prevail in this case because the evidence is not so
conclusive it would probably lead to a different result at trial. Edwards, 2012 IL 111711,
{ 32 (a defendant cannot prevail on his successive postconviction claim unless he can
satisfy the requirement that the evidence be “conclusive”—that the evidence, when
considered along with the trial evidence, would probably lead to a different result on
retrial). Taking the information in Ricks and Barriers’ affidavits as true, and in spite of
the hearsay nature of the evidence in Barrier’s affidavit, there is no probability that the
evidence would change the result on retrial. Here we must consider the pertinent
averments in Ricks and Barrier’s affidavits. We address each affidavit in turn.
740  Turning first to Ricks, he averred, in pertinent part, as follows:
“Detective Aikin told me that the murder occurred during an armed
robbery, the victim had been shot, and Reggie [Smith] was involved in the

murder. Detective Aikin described for me how the shooting occurred.
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After Detective Aikin gave me that information, I fruthfully told him that I
did not know anything about the shooting.
® o %
After [an] attempt to stab me, I called *** Detective Aikin ***. *** ] told
him that I was willing to help him with the murder involving the car dealer.

¥* OE N

##% Detective Aikin told me how the shooting occurred.

ok %

I told Detective Aikin that Reggie [Smith] told me that he had set up the
robbery of a car dealer he knew, and that he drove [defendant] to the car lot to do
the robbery, I further told Detective Aikin that Reggie [Smith] told me that when
[defendant] came out, he told Reggie [Smith] that he had shot the guy.

£ %k

My statements that Reggie [Smith] told me that he drove [defendant] to
the car lot to do the armed robbery and that [defendant] told Reggie [Smith] he
had shot the guy during the robbery are false.

Reggie [Smith] never made any statements to me to indicate that
[defendant] was involved in the robbery and murder.

* % %

I specifically asked Detective Aikin if he could help me on my pending
armed robbery case. Detective Aikin told me that he could not ‘officially” help
me, but that he would see what he could do to get me a lesser sentence. He told

me that he would help me get into a work release program.

17
A-50

IUBMITTED - 23874244 - Rachel Davis - 8/8/2023 1:48 PM



129353

1-21-0587

Detective Aikin told me that they could not bring a case against
[defendant] unless I testified that [defendant] told me about being involved in the
murder.

I then made up a story about [defendant] telling me that he and Reggie
[Smith] had robbed a car dealer, and during the robbery [defendant] shot the
owner.

The story I made up was false. [Defendant] never made any statements to
me about having been involved in the robbery of a car dealer, or that he had shot
someone.

Again, I made up the story because [ was mad at [defendant,] and because
I wanted help on my pending armed robbery case.

S

My testimony before the grand jury was false, in that neither Reggie
[Smith] nor [defendant] ever made statements to me suggesting that [defendant]
was involved in the robbery and murder of the car dealer.

—_

*** I served approximately 2.5 years of my 10-year sentence before I was

allowed work release.” (Emphases added.)
f41  The new statement from Ricks is not probative of defendant’s innocence nor could it lead
to an acquittal on retrial. Contrary to defendant’s assertion in his reply brief that “[b]oth
affidavits support a conclusion that Reginald Smith, not [defendant], was the shooter,” Ricks’

affidavit does not speak to the identity of the shooter whatsoever. Ricks merely says he
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fabricated his prior statements and testimony that defendant confessed fo the shooting and that
Smith told Ricks that defendant was the shooter. That is not the same as saying Smith was the
shooter or even that defendant was not the shooter. All Ricks averred is at best that defendant did
not confess to Ricks that defendant shot the victim and Smith did not tell Ricks defendant shot
the victim. We find, based on Ricks’ affidavit, as a matter of law Ricks cannot testify at trial to
anything that tends to prove defendant’s innocence or that would lead to an acquittal upon retrial,
considering all the evidence. Accepting Ricks’ affidavit as true can only remove one piece of
damaging evidence against defendant but Ricks’ evidence is not the only, or even the strongest,
evidence against defendant.
€42 Ricks’ substantive utility for defendant’s claim of actual innocence is effectively naught.
! Thus, even if Ricks’ recantation is accepted as true, his evidence is not of such conclusive
character that no reasonable juror could fail to acquit defendant after considering the prior
evidence along with the new evidence. See Robinson, 2020 IL 123849, 11 48-50.
943  Turning next to Barrier’s affidavit, she avers, in pertinent part, that:
“In late 1991, Reggie [Smith] showed up at my apartment one night with
cocaine and heroin.
At that time Reggie [Smith] told me that he had robbed a used car dealer,
and that he had shot the car dealer in front of his safe.
% o x
To the best of my memory, when police asked me about the shooting I

refused to answer their questions.

* * &
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*** Reggie [Smith] specifically told me that he shot the car dealer he had

robbed.

I never spoke with anybody representing [defendant] about what Reggie
[Smith] told me.

In fact, until recently I had never heard of [defendant] or that he was
prosecuted for the murder of the car dealer Reggie [Smith] confessed to me he

had shot and killed.

*** I was never contacted about being a witness at [defendant’s] trial.”
944  Barrier’s affidavit does point to someone else as the shooter in the murder. It is therefore
conceivable that if a jury was able to somehow consider the statements in Barrier’s affidavit at a
trial, it could lead to an acquittal on some counts of the indictment against defendant. However,
the State indicted defendant on three counts of first degree murder: that he, without lawful
justification, (1) intentionally and knowingly shot and killed Samuel Harlib with a gun (count I),
(2) shot and killed Samuel Harlib with a gun knowing that such shooting with a gun created a
strong probability of death (count II), and (3) while committing a forcible felony, to wit: armed
robbery, shot and killed Samuel Harlib with a gun in violation of section 9-1-A(3) of the Illinois
statutes (count III). Section 9-1-A(3) read, at the time of defendant’s conviction, as follows: A
person who kills an individual without lawful justification commits first degree murder if, in
performing the acts which cause the death: *** he is attempting or committing a forcible felony
other than second degree murder.” 720 ILCS 5/9-1(a)(3) (West 1992), In brief, the State charged

defendant with felony murder. The jury returned a “general verdict” of guilty of first degree
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murder. See People v. Woods, 2021 IL App (1st) 190493, § 70, People v. Bobo, 375 11l App. 3d
966, 978 (2007) (a general verdict is one in which the jury does not determine the defendant is
auilty under a specific theory of the offense). “It is “well settled’ that, when an indictment alleges
multiple forms of a single murder, and a general verdict is returned finding defendant guilty of
first-degree murder, ‘the net effect is that the defendant is guilty as charged in each count.’
[Citations.])” People v. Valdez, 2022 IL App (1st) 181463, § 173.

45 Barrier’s affidavit says nothing about defendant’s participation in the robbery. Barrier has
expressed no knowledge of the armed robbery in this case. Accepting as true, for purposes of
defendant’s motion for leave to file a successive petition, that Smith “shot and killed Samuel
Harlib with a gun” (counts I and II), when considered along with the trial evidence, that fact does
not raise the probability that it is more likely than not that no reasonable juror would convict
defendant of felony murder (count III). The jury’s verdict constitutes a finding of g‘uilty of felony
murder. Valdez, 2022 TL App (1st) 181463, § 173. Therefore, we find as a matter of law that the
averments by Barrier fail to meet the requirement of being likely to bring about a different
outcome on retrial.

746 Defendant has failed to demonstrate that based on Ricks and Barrier’s affidavits there
would likely be a different result on retrial. The circuit court did not err when it denied defendant
leave to file his successive postconviction petition.

147 II. Claimed Due Process Violation

748  Defendant argues that he made a substantial showing with newly discovered evidence
that the State violated his due process rights when it concealed evidence that Ricks did receive
consideration for his cooperation in the case against defendant. Defendant also argues that the

State knowingly relied on perjured testimony from Ricks and Detective Akin in its case in chief
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that Ricks did not ask for consideration in exchange for his cooperation and Ricks’ testimony
defendant admitted he was the shooter.

749 Unlike claims of actual innocence, leave of court to file a successive postconviction
petition for a violation of ;a constitutional right may only be granted when a petitioner: (1)
demonstrates cause for failing to bring the claim in initial postconviction proceedings; and (2)
prejudice results from that failure. 725 ILCS 5/122-1(f) (West 2020). This standard is known as
the “cause-and-prejudice test.” Smith, 2014 IL 115946, 9 24 (citing People v. Tidwell, 236 111. 2d
150, 156 (2010)). To establish cause, a defendant must identify an objective factor that impeded
their ability to raise a specific claim during his initial postconviction proceedings. People v.
Wilson, 2014 IL App (1st) 113570, 9 33. To establish prejudice, a defendant must demonstrate
that the claim that was not originally raised infected the trial to the extent that the resulting
conviction or sentence violated due process. /d. From our review of the record we conclude
defendant has failed to demonstrate the requisite cause and prejudice to present this claim.

150 “Prejudice” for purposes of a motion for leave to file a successive postconviction petition
is defined similarly to the “prejudice” required to support a claim of ineffective assistance of
counsel. People v. Pitsonbarger, 205 1ll. 2d 444, 464 (2002). In Pitsonbarger, our supreme court
adopted the Strickland standard of prejudice for successive postconviction petitions, which was
first articulated in People v. Flores, 153 I11. 2d 264, 280 (1992) (*“Whether the seemingly
narrower test of prejudice required in a Strickland analysis satisfies the requisite showing of
prejudice under McCleskey is uncertain.”), and reaffirmed that adoption in Smith, 2014 IL
115946, 9 34 (“We analogized the cause-and-prejudice test in the context of a successive
postconviction petition to the cause-and-prejudice test for ineffective assistance of counse]

articulated in Strickland v. Washington.” (citing Pitsonbarger, 205 111. 2d at 464.)). Applying that
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standard in this context, “the question is not whether a court can be certain [the error] had no
effect on the outcome or whether it is possible a reasonable doubt might have been established
[absent the error.]” People v. Lewis, 2022 IL 126705, 46 (quoting People v. Johnson, 2021 IL
126291, 9 54).
“Instead, [the court] asks whether it is ‘reasonably likely” the result would

have been different. Strickland, 466 1.8, at 696. A defendant must show that

there is a reasonable probability that, but for [the error] the result of the

proceeding would have been different. [Citation.] A reasonable probability is a

probability sufficient to undermine confidence in the outcome. [Citation.]” Lewis,

2022 1L 126705, § 46.
9151 Additionally, this court has found that a constitutional error so infected the trial that the
conviction violates due process where the alleged error was a material element of the defendant’s
conviction. See People v. Montanez, 2022 IL App (1st) 191930, 99 45-46 (noting “ample
evidence” of the defendant’s guilt and finding that allegedly wrongfully withheld impeachment
evidence “was not material to [the] defendant’s guilt or innocence™). At the “leave to file” stage
of successive postconviction proceedings the defendant is only required to demonstrate a prima
facie showing of cause and prejudice. People v. Searles, 2022 IL App (1st) 210043, § 61 (citing
People v. Bailey, 2017 IL 121450, § 24). To proceed with the claim the defendant must
demonstrate both *cause™ and “prejudice” as to each claim. Pitsonbarger, 205 Ill. 2d at 463-64;
Montanez, 2022 IL App (1st) 191930, § 43 (“We can decide this issue without resolution of
whether defendant established cause sufficient to file the successive postconviction petition

because he cannot establish prejudice.”).
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“[L]eave of court to file a successive postconviction petition should be

denied when it is clear, from a review of the successive petition and the

documentation submitted by the petitioner, that the claims alleged by the

petitioner fail as a matter of law or where the successive petition with supporting

documentation is insufficient t:::-jus;if:,,r further proceedings. [Citation.] The denial

of a defendant’s motion for leave to file a successive postconviction petition is

reviewed de novo.” Montanez, 2022 TL App (1st) 191930, § 29 (citing Bailey,

2017 IL 121450, 7 13).
§52  Assuming, as we must at this stage of proceedings, the truth of defendant’s allegations,
defendant has failed to demonstrate prejudice from any due process violation stemming from the
State’s alleged failure to disclose that Ricks received consideration for his cooperation in the
case against defendant and defendant has failed to identify cause for his failure to bring forth his
claim at an earlier time. As foreshadowed, we find defendant is procedurally barred from arguing
that Ricks” recantation supports an independent claim of a violation of his constitutional rights
based on the State knowingly using perjured testimony. Griffin, 2022 IL App (1st) 191101-B, §
34.
§53 Wealsonote that defendant’s claim the State knowingly used perjured testimony when
Ricks testified defendant admitted shooting the victim fails to demonstrate prejudice to
defendant. If a defendant’s claimed violation of a constitutional right itself lacks merit the
defendant cannot show prejudice. People v. Page, 2022 IL App (4th) 210374, § 29. On the merits
of defendant’s claim, “the State only has an obligation to correct the testimony of a witness when
it has knowledge that the witness is mistaken in his testimony.” (Internal quotation marks

omitted.) People v. Wright, 2013 IL App (Ist) 103232, ] 47. Although not stated explicitly
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defendant suggests the State knew Ricks’ testimony defendant admitted shooting the victim to
Ricks was false because Ricks initially stated Smith told him Ricks admitted the shooting but
Ricks changed his story after Detective Aiken told Ricks that the State could only prosecute
defendant if defendant admitted the shooting directly to Ricks. However, defendant asserts Ricks
provided this particular piece of newly discovered evidence—the timing of Ricks changing his
story—in his affidavit. Other than the change in the source of the information itself, defendant
does not rely on anything in the record to show the State knew Ricks’ testimony was false.
“Accordingly, the State did not have an obligation to correct the allegedly false testimony of the
witness when it did not know that the witness’s testimony was untrue.” Wright, 2013 IL App
(1st) 103232, 4 50. Even if we accepted the alleged change in Ricks’ statements as some
evidence his testimony might be untrue we find it unconvincing to establish the State had
knowledge that the witness was necessarily mistaken in his testimony or that our confidence in
the result of the trial is undermined, and therefore, we find no due process violation.
954 Turning to defendant’s claim the State concealed evidence Ricks obtained work release in
exchange for his testimony, we find as a matter of law that defendant failed to make a prima
Jacie showing that this potentially impeaching information was not already known to him. The
evidence available to defendant prior to trial informs defendant that Ricks sought something in
exchange for his testimony against defendant but it does not establish that Ricks actually did
receive anything. Initially, we note that Ricks” affidavit, even when taken as true, does not
establish on its face that he actually received any consideration from the State in return for his
testimony. Ricks' affidavit states as follows:

“I specifically asked Detective Aiken if he could help me on my pending

=

armed robbery case. Detective Aikin told me that he could not “officially’ help
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me, but that he would see what he could do to get me a lesser sentence. He also
told me that he would help me get into a work release program.
® & %
To the best of my recollection, 1 served approximately 2.5 vears of my 10-

year sentence before [ was allowed work release.”
155 Ricks averred he asked for work release, and later he received work release. A reasonable
fact finder could assume Ricks received work release in exchange for his cooperation and we
acknowledge such a determination can only be made after an evidentiary hearing. See People v.
Colasurdo, 2020 IL App (3d) 190356, § 45 (citing People v. Pendleton, 22 1l1. 2d 458, 473
(2006) (fact-finding and credibility determinations are involved in a third-stage evidentiary
hearing). Nonetheless, * ‘it is incumbent upon [a petitioner], by whatever means, to prompt the
circuit court to consider whether “leave” should be granted, and obtain a ruling on that question.’
[Citation.] Defendant not only has the burden to obtain leave of court, but also ‘must submit
enough in the way of decumentation to allow a circuit court to make that determination.’
[Citation.] This is so under either exception, cause and prejudice or actual innocence.” Edwards,
201210 111711, Y 24.
156 In this case, RicKs has not minimally averred he received work release in exchange for
his testimony to “prompt the circuit court to consider whether ‘leave’ should be granted,” and
defendant has failed to submit any evidence or documentation that would have allowed the court
to make a determination on that claim. Ricks does not aver that Aiken or anyone from the State
ever informed him that his work release resulted from his cooperation in defendant’s case. There
are facts that militate against that conclusion. As the State notes on appeal, defendant’s armed

rabbery conviction was eligible for day-for-day good conduct credit (730 ILCS 5/3-6-3(a)(2)
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(West 1994)) which results in defendant only having to serve 5 years in the Illinois Department
of Corrections for his sentence and, consequently, that defendant did in fact serve half of his
effective sentence in prison. The State argues this fact, and Ricks’ own testimony on cross-
examination that he did not have “too much longer to go™ on his sentence (approximately two
years at the time of trial), and we agree, affirmatively rebuts defendant’s current claim Ricks did
receive consideration in exchange for his testimony.

157 We have no need to decide whether the record affirmatively positively rebuts this claim.
“The motion for leave to file is directed to the court, and it is the court that must decide the legal
question of whether a defendant has satisfied the section 122-1(f) requirement of showing cause
and prejudice.” Bailey, 2017 IL 121450, § 24. We hold, as a matter of law, defendant’s petition
and supporting documentation fail to demonstrate a prima facie showing of prejudice. Defendant
has failed to establish prejudice from the State’s failure to disclose the consideration for any
“deal” with Ricks in exchange for his testimony. The utility of evidence of what Ricks asked for
and what Ricks received in exchange for his testimony is to undermine Ricks’ credibility by
demonstrating Ricks’ motivation to fabricate testimony. See People v. Collins, 366 Ill. App. 3d
885, 893 (2006) (“In this case, evidence that Harrington’s battery arrest had been stricken with
leave to reinstate was relevant to show his potential interest, bias, or motive to testify, as this fact
could cause one to infer that Harrington had motive to testify favorably for the State.” (citing In
re T.S., 287 Ill. App. 3d 949, 956 (1997) (“In T.5., for example, this court held that the juvenile
respondent in that case should have been allowed to cross-examine the victim about his arrests
that had been stricken with leave to reinstate because they may have revealed the witness’s
motivation to lie and whether he contemplated any leniency in exchange for his testimony.™))).

Collins, 366 I1l. App. 3d at §93.
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Y58 Defendant had ample evidence of Ricks’ motive to testify falsely and that he may have
actually testified falsely. Defendant possessed evidence Ricks asked for assistance with his own
armed robbery charge. Defendant also possessed evidence that suggested that the only
information Ricks could provide about the robbery and murder in this case came from statements
by Smith that would have been inadmissible as hearsay. It was allegedly only after Detective
Aiken explained to Ricks that the State could not use him unless he had evidence about what
defendant said that Ricks provided statements by defendant effectively confessing to the murder.
Defendant possessed evidence to attack the motive and substance of Ricks’ testimony but the
irier of fact chose to believe Ricks.

159 We find as a matter of law that absent the “concealment™ of additional impeachment
evidence that Ricks received a minor (by his own admission) concession in exchange for his
testimony it is not possible a reasonable doubt might have been established. Defendant has not
shown how the addition of this evidence casts Ricks’ testimony in any worse light than it already
was. It 1s not reasonably likely that had the trier of fact heard, in addition to evidence that Ricks
was motivated to testify favorably for the State to gain assistance with his robbery charge, that
Ricks received work release toward the end of his sentence, that the result of the trial would have
been different. The fact defendant did not have this specific piece of information, viewed in the
light of all of the trial evidence, does not uﬁdcrmine our confidence in the outcome. Accordingly,
we find as a matter of law defendant has failed to demonstrate a prima facie showing of
prejudice and, further, defendant cannot demonstrate prejudice on this particular claim.

60  Turning next to defendant’s’ claim the State knowingly relied on perjured testimony that
Ricks did not seek consideration in exchange for his cooperation—noting again defendant may

not rely on Ricks’ recantation to support a claim of a violation of his constitutional right—we
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find defendant failed to demonstrate cause for failing to bring this claim in the initial
postconviction proceedings. Defendant’s only claim of “cause” for failing to raise this claim
sooner is that “the information contained in [the] affidavits was not available to [defendant] at
the time of trial or when he filed his first petition.” However, where the material needed to raise
the claim is available at the time of the initial petition, and the absence of that material is the
purported “cause™ of the failure to raise the claim at that time, this court will find the cause
element has not been demonstrated. See People v. Blalock, 2022 IL 126682, {1 44-45 (citing
People v. Brandon, 2021 IL App (1st) 172411, ] 59 (citing Pitsonbarger, 205 I1l. 2d at 462));
compare People v. Weathers, 2015 IL App (1st) 133264, ] 36 (“Because this newly discovered
evidence was not available at the time of defendant’s prior petitions, he has established the
requisite cause, in that an objective factor impeded his ability to raise this claim at an earlier
time.”).

761 The record directly rebuts defendant’s claim the affidavits make clear that defendant “did
not have any outside evidence to prove that Ricks has been lying until [Ricks] himself came
forward.” This court will only accept as true allegations that are not positively rebutted by the
record. People v. Griffin, 2022 IL App (Ist) 191101-B, § 24. In this case the record demonstrates
that defendant had knowledge in 1992 that Ricks was seeking consideration from the State in
connection with his cooperation in this case. The transcript from defendant’s revocation hearing
demonstrates that defendant knew about Ricks’ efforts to seek consideration. Defendant was
present at the hearing and was represented by counsel. He attached a copy of the transcript to his
original postconviction petition. Defendant knew about the claim when he filed his initial
postconviction petition because he raised almost the identical claim and supported it with some

evidence. “A defendant is not permitted to develop the evidentiary basis for a claim in a
P P
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piecemeal fashion in successive postconviction petitions, as defendant has attempted to do here.”
Davis, 2014 IL 115595, 9 55; see also People v. Green, 2012 IL App (4th) 101034, 9 40.
Defendant does not argue nor do we find that the affidavit provides anything additional in
support of this particular claim that would be sufficient to establish “cause.”

762 We find as a matter of law defendant cannot establish “cause™ for this claim. The record
demonstrates that this claim was known to defendant and available to be supported by evidence
at the time of trial and at the time he filed his initial petition. Defendant has failed to make a
prima facie showing of cause for failing to raise this claim in his initial petition. Accordingly, the
trial court did not err in denying leave to file the successive petition.

963 [T1. Ineffective Assistance of Trial Counsel

764 Finally, defendant argues he made a substantial showing in his successive postconviction
petition that he was denied the effective assistance of trial counsel based on counsel’s failure to
investigate or call Barrier as a witness for the defense. Defendant attempts to bolster this claim
by submitting evidence that his trial counsel was suspended from the practice of law and
subsequently disbarred several years after this case. Defendant attaches reports to his proposed
successive petition evidencing trial counsel’s disciplinary proceedings.

165 The_United States Constitution guarantees criminal defendants the right to effective
assistance of counsel. Thus, where a criminal defendant is convicted of an offense but did not
receive constitutionally adequate representation, he can seek relief to vindicate his constitutional
right to counsel. People v. Burnett, 385 111. App. 3d 610, 614 (2008). To prove that he was
denied the effective assistance of counsel guaranteed by the sixth amendment, a petitioner must
show (1) that “counsel made errors so serious that [he] was not functioning as the ‘counsel’

guaranteed [petitioner] by the Sixth Amendment,” and (2) “a reasonable probability that, but for
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counsel’s unprofessional errors, the result of the proceeding would have been different.”
Strickland v. Washington, 466 U.S. 668, 687 (1984). We analyze claims of ineffective assistance
of counsel by considering the entire record. People v. Hommerson, 399 Ill. App. 3d 405, 415
(2010). A defendant who brings a claim of ineffective assistance must prove both prongs: (1) that
the attorney’s performance was deficient and (2) that he was prejudiced as a result of the
deficient performance. If a defendant is not prejudiced by the allegedly deficient performance of
his attorney we should address that issue first. People v. Hale, 2013 IL 113140, § 17 (courts may
“proceed*** directly to the prejudice prong without addressing counsel’s performance.”). “An
error by counsel, even if professionally unreasonable, does not warrant setting aside the
judgment of a criminal proceeding if the error had no effect on the judgment.” Jd. at
691 (citing United States v. Morrison, 449 U.S. 361, 364-65 (1981)).
66 Barrier’s statements could not change the outcome on retrial nor do they undermine our
confidence in the outcome of the prcceedin-gs. As we previously discussed, the State charged
defendant with felony murder and the jury returned a general verdict of guilty, meaning the jury
found defendant guilty of felony murder. Accepting Barrier’s statements as true, they do not
exculpate defendant from his participation in the robbery that led to the victim’s death nor do
they mitigate his participation. Defendant has not demonstrated prejudice from trial counsel’s
failure to elicit these statements at trial.
967 Furthermore, “an ineffective-assistance-of-counsel claim which arises from a matter of
defense strategy will generally not support a claim of ineffective representation.” Flores, 128 Ill.
| 2d at 106. “[T]he decision to call particular witnesses is a matter of trial strategy, and ***
defense counsel need not call a witness if he reasonably believes that under the circumstances the

individual’s testimony is unreliable.” Id. Barrier’s statements are hearsay and would not have
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been admissible at defendant’s trial if she had been present. See People v. Bowel, 111 111, 2d 38,
66 (1986). Defendant’s trial counsel reasonably could have concluded that Barrier’s testimony
would not be admitted and had good reason not to call her as a witness. Because we cannot say
that trial counsel’s decision was unreasonable under the circumstances, “we cannot say that the
defendant was denied a fair trial as a consequence of counsel’s election not to call [Barrier.]”
Flores, 128 I11. 2d at 107. Therefore, defendant has failed to make a prima facie showing to
establish his ineffective assistance claim and the trial court did not err in denying defendant leave
to file his successive petition.

{68 Because of our disposition, there is no need to consider the request this matter be
remanded to a different trial judge or any other arguments raised in this appeal. For the foregoing
reasons we affirm the judgment of the circuit court.

169 CONCLUSION

170  The judgment of the circuit court of Cook County is affirmed.

171  Affirmed.
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No. 1-21-0287
December 27, 2022

Second Division

NOTICE: This order was filed under Supreme Court Rule 23 and is not precedent except in the
limited circumstances allowed under Rule 23(e)(1).

IN THE
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT

THE PECPLE OF THE STATE OF ILLINOIS, ) Appeal from the
) Circuit Cowt of
Plaintiff-Appellee, }  Cook County.
)
W )} No. 99 CR 19667
)
DANIEL DANAO, ) Honorable
)} Vincent M. Gaughan,
Defendant-Appellant. ) Judge Presiding.

JUSTICE HOWSE delivered the judgment of the court.
Justices Ellis and Cobbs concurred in the judgment.

ORDER

91  Held: We affirm the circuit court’s dismissal of defendant’s successive postconviction
petition at the second stage, where defendant failed to make a substantial showing
of ineffective assistance of trial counsel or actual innocence.

92  Defendant Daniel Danao appeals from the circuit court’s second-stage dismissal of his

successive petition under the Post-Conviction Hearing Act (Act) (725 ILCS 5/122-1 et seq. (West

2020)). On appeal, defendant contends that he made a substantial showing of (1) ineffective

assistance of trial counsel where counsel failed to seek gunshot residue (GSR) testing on a
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sweatshirt; and (2) actual innocence based on the affidavit of a newly discovered witness and
testing results showing no GSR on the sweatshirt, For the following reasons, we affirm.

93  In July 1999, defendant was charged by indictment with first degree murder for killing
Augustine Garza “with a gun.”

94 At trial, Gene Nathaniel testified that around 3:45 a.m. on July 3, 1999, he was at the bus
stop on the southwest corner of Sacramento Avenue and 63rd Street in Chicago. Streetlights and
lights from the gas station across the street lit the area. Teenagers walked from the gas station to a
van parked on the southeast corner. Nathaniel, who had an unobstructed view of the van, heard a
“loud pop,” and saw a young man wearing a “black hoodie™ aim a weapon at a man sitting in the
driver’s seat of the van. The shooter fired several times and the flare from the weapon lit the
shooter’s face. Nathaniel identified defendant in court as the shooter. Defendant fired additional
shots before running into the alley. Nathaniel spoke with police at the scene and later identified
defendant in a lineup at the police station.

95  On cross-examination, Nathaniel stated that the man with the black hoodie stood “outside
the passenger compartment with the weapon aimed inside of the van at the guy who got shot.” The
van was positioned between Nathaniel and defendant, but Nathaniel observed defendant through
the front window ““clear as a bell.”

16 Christina Cortes testified that on July 3, 1999, she was a member of the Latin Souls gang.
Around 3:15 a.m., she and Garza exited a restaurant near 63rd and Sacramento with six peaple.
Cortes and two others walked to the gas station while the rest of the group, including Garza, walked

to the van parked across the street. A “greenish teal” four-door vehicle passed her, and Cortes
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identified defendant in court as the passenger in the vehicle. Cortes knew defendant as “Smurfy.”
The men who were with Cortes “made gang signs,” but defendant just “smiled.”

7  After leaving the gas station, Cortes heard three gunshots, a pause, and then more shooting.
Defendant, wearing a black hoodie and dark pants, jumped out of the passenger side of the van
and ran to the alley. In the van, Cortes saw Garza “shot up™ against the driver’s side door. Cortes
knew defendant’s address and accompanied police officers to defendant’s house. At the police

station, she identified defendant in a lineup as the shooter.

18 On cross-examination, Cortes stated that she left the Latin Souls after Garza’; death. When
the shooting occurred, the van’s front passenger door was open and defendant “put his body in to
do the shooting.” Cortes could not see defendant’s face as he fired because his body was in the
van. However, she got “a good look at him"” when he exited the van and glanced at her before
running into the alley.

19  April Gritzenbach testified that she was a member of the Latin Souls in July 1999, but no
longer belonged to the gang. Around 3 am. on July 3, 1999, she was at a restaurant near
Sacramento and 63rd with a group of friends, including Cortes and Garza. Afterwards, Gritzenbach
walked with a friend to the gas station approximately 45 feet away. Outside the gas station,
Gritzenbach saw a vehicle she did not recognize. She could see the driver and the passenger, but
she did not know them. The passenger was “medium complected” with a “bald head” and facial

hair. Cortes and others displayed gang signs at the people in the vehicle.

910  Gritzenbach crossed the street and entered the parked van. Garza was in the driver’s seat.
Through the back window, Gritzenbach saw a man approach wearing a black hoodie with a white

“Nike” logo. The man had been in the vehicle involved in the sign flashing incident. There was a
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“big rip™ at the bottom of his hoodie; underneath, he wore a baby blue shirt with white letters.
Gritzenbach thought the man had a firearm because he was “moving” his hands around his

stomach. Gritzenbach identified defendant in court as that man.

T 11 Defendant stepped into the van, looked around, and shot Garza three times. He stopped and
then fired at least four more times. Gritzenbach lowered her head as defendant fired. When the
shooting stopped, Gritzenbach looked up and saw the left side of defendant’s face before he ran
into the alley. Gritzenbach spoke to police at the scene and at the police station. Later, she viewed

a lineup and identified defendant as the shooter.

9§12 The State sought Gritzenbach’s in-court identification of the clothing worn by defendant
when he shot Garza. In a sidebar, trial counsel objected on two grounds. First, counsel objected to
the prosecutor wearing gloves while handling the clothing in court because he thought it would be
“prejudicial to the jury.” Counsel argued that he had been allowed to examine the clothing earlier
without wearing gloves. Second, counsel objected because he “had no way of knowing if those are
the same clothes [defendant] was wearing” during the shooting. Although police recovered the
clothes from defendant’s house, he was not wearing them when he was arrested, and no one
identified the clothes as belonging to defendant. Over counsel’s objections, the trial court allowed
the State to present People’s Exhilbit Nos. 12 and 13 to Gritzenbach for identification, without
gloves. She identified the exhibits, respectively, as the sweatshirt and baby blue shirt worn by
defendant during the shooting.

T 13 On cross-examination, Gritzenbach stated that she had not met defendant before the
shooting. When presented with her signed statement to an assistant state’s attorney, Gritzenbach

acknowledged that she said she “first met Smurf back in February 1999,” but further testified that
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she meant she could have “bumped into him” or seen him in the neighborhood. Gritzenbach told
police that through the rip in the hoodie, she saw a baby blue shirt with white letters spelling

“University of North Carolina.”

14 The parties stipulated that, if called to testify, Detective Romic' would state that
Gritzenbach described the shooter as wearing “[b]lack shorts, white socks, white gym shoes,
pullover black hoody and a baby blue jersey with the letters North Carolina.”

115 Chicago police officer Guillermo Cerna testified that on July 3, 1999, just before 4 am.,
he and his partner saw “a crowd of kids” near Sacramento and 63rd. Cortes told them her friend
had been shot. Cerna approached the van and found the driver unresponsive. He called for an
ambulance and obtained descriptions of the offender, whom people identified as Smurfy.
According to witnesses, the shooter wore “all black,” with a “black hoodie,” above “a North
Carolina jersey, baby blue.” Cortes knew Smurfy’s address and accompanied plainclothes officers

to his home.

116 Chicago police officer Adolfo Garcia testified that around 4 am. on July 3, 1999, he and
his partner responded to a call for assistance at Sacramento and 63rd. After speaking with Cortes,
Garcia and his partner accompanied her to 2 home on the 6400 block of Mozart. The woman who
answered the door told Garcia that Smurfy was her brother. She gave officers permission to enter
and “look around.” On the second floor, they found defendant shirtless, sitting in front of a
television in a bedroom. Two young boys were sleeping in the room. The woman confirmed that

defendant was her brother Smurf.

! The record does not state Detective Romic’s first name.
-5-
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917 When Garcia handcuffed defendant, he noticed that defendant’s heart was beating “real
hard.” Garcia looked for clothes that matched the shooter’s and found a “black hoodie with a North
Carolina jersey” next to defendant’s chair. He gave the clothing to his partner who later inventoried
the items. Outside, Cortes identified defendant as the shooter. Garcia identified People’s Exhibit
Nos. 12 and 13 as the black hoodie and North Carolina jersey he found in defendant’s house.

Garcia returned to the crime scene to search for a firearm, but he did not find one.

918 On cross-examination, Garcia stated that defendant was wearing only white boxer shorts
when officers found him in the bedroom. They allowed defendant to “grab some clothes™ before
transporting him to the police station. |

919 Detective Steve Buglio testified that he arrived at the crime scene around 7:30 a.m. The
weather was “very hot and very humid.” Later, when Buglio interviewed defendant at the police
station, defendant stated that he was a member of the Satan Disciples known as Smurf or Murphy.
Defendant had been inside his home “from midnight on.” When asked if anyone could verify that
he was in the house around 3 a.m., defendant answered, “no because everybody was sleeping.”
Buglio conducted a lineup that was viewed separately by Gritzenbach, Cortes, and Nathaniel, who
each identified defendant as the shooter.

120 On cross-examination, Buglio denied showing Cortes, Gritzenbach, or Nathaniel pictures
of defendant before they viewed the lineup. At the police station, defendant was wearing a white
athletic shirt, white underwear, and white jeans with a black belt.

f21 Chicago police detective Michael Rose testified that he interviewed defendant on July 5,
1999. Defendant stated that around 1 a.m. on July 3, 1999, he was in his brother's bedroom

watching television while everyone slept. He remained in the room until the police knocked on his
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door. When asked if his hands would test negative or positive for GSR, defendant answered
“positive” because he had been setting off firecrackers. Informed that only firing a gun would leave

GSR, defendant again stated his hands would test positive.

122 On cross-examination, Rose testified that defendant denied firing a weapon and
defendant’s hands tested negative for GSR. Rose did not know whether defendant’s clothing was
tested for residue.

723 Illinois state police evidence analyst Robert Berk testified as an expert in the field of GSR.
He stated that when a weapon is fired, lead, barium, and antimony are emitted. Thus, a person
handling a fired weapon will have residue on his or her hands. The elements are not burned into
the skin, but are “deposited on the skin,” adhering to “skin oil and skin moisture.”

124 Berk analyzed the GSR test taken on defendant. Although defendant’s hands tested
negative for GSR, Berk explained that a negative result does not mean defendant did not fire a
weapon. A person would test negative for GSR if (1) he did not fire a weapon, (2) the weapon did
not produce sufficient GSR for detection, or (3) the residue was removed from his hands prior to
testing. Residue could also transfer, through “normal hand activity,” from the hands to other
surfaces so that “positive results may turn into inconclusive and eventually negative findings.”
Sweating due to hot weather or running could also remove GSR.

125  Oncross-examination, Berk stated that transfer of GSR to clothing “would not be definite,”
but would depend upon “the environmental situation when the weapon is discharged.” He did not
test defendant’s clothing for GSR. On redirect, Berk confirmed that he found “trace amounts of
the barium and antimony” on defendant’s hands which, although elevated and significant, did not

meet the standards for a positive GSR test..
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126 Cook County medical examiner Dr. Lawrence Cogan testified that he performed Garza's
autopsy. He concluded that Garza died from multiple gunshot wounds and the manner of death
was homicide.
927 Outside the presence of the jury, the trial court and the parties discussed which exhibits
would be provided to the jury during deliberations. Trial counsel argued that the black hoodie and
blue shirt were “never IDed [sic] as being the Defendant’s,” and would, therefore, be “prejudicial.”
The trial court overruled the objection.
928 Trial counsel then moved for a directed verdict, arguing that Nathaniel’s testimony about
observing the shooter’s face was incredible given Gritzenbach’s testimony that the shooter was
inside the van when he shot Garza. Furthermore, in light of Gritzenbach’s and Cortes's gang
affiliations and biases, their testimony identifying defendant as the shooter carried little weight.
The trial court denied the motion.
929 During closing argument, trial counsel commented on the sweatshirt and jersey recovered
from the bedroom. Counsel noted that the bedroom belonged to defendant’s brother, who was also
in the room along with a friend. Counsel remarked,

“Lord knows whose sweatshirt and jersey this is. I don’t know. And you don’t

know, And April Gritzenbach who they had 1.D. the stuff, how does she know?
How many of these do they sell a year do you think. Do you think its [sic] possible
that maybe a houseful of boys had a black sweatshirt around that fit the description.”

930 The jury found defendant guilty of first degree murder. After denying defendant’s motion

for a new trial, the trial court sentenced him to 28 years' imprisonment.
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§31 On direct appeal, appointed counsel filed a motion for leave to withdraw &s counsel
pursuant to Anders v. California, 386 U.S. 738 (1967). In his pro se response, defendant claimed,
in relevant part, that the State presented “fabricated evidence™ by “altering” the hooded sweatshirt,
and, additionally, the clothes defendant wore on the night of the shooting were on the floor next to
his bed and did not include a “hooded sweatshirt.” This court allowed counsel’s motion to
withdraw and affirmed defendant’s conviction and sentence. People v. Danao, 1-00-3477 (May 6,

2002) (unpublished order under Supreme Court Rule 23).

132 On April 9, 2003, defendant filed a pro se petition for postconviction relief alleging (1)
ineffective assistance of trial counsel for failing to challenge biased venirepersons and failing to
impeach witnesses, (2) the trial court erred in instructing the jury on evaluating eyewitness
identification testimony, and (3) appellate counsel was ineffective for failing to raise the jury
instruction issue on direct appeal. The circuit court dismissed the petition as frivolous and patently
without merit, and this court affirmed. People v. Danao, 1-03-2230 (Dec. 3, 2004) (unpublished
order under Supreme Court Rule 23). We found that although the trial court’s instruction was
improper, the error was harmless where the evidence “was not closely balanced.” Jd. at *3.

133 Defendant then filed two petitions for relief from judgment pursuant to section 2-1401 of
the Code of Civil Procedure (735 ILCS 5/2-1401 (West 2008)). In the first petition, he argued that
the murder statute violated the single-subject rule. In the second, he argued that his three-year
mandatory supervised release term was void. The circuit court denied each petition. Defendant
appealed from those judgments, and, in each appeal, this court allowed appointed counsel’s motion

to withdraw under Pennsylvania v. Finley, 481 U.8. 551 (1987), and affirmed the judgment. People
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v. Danao, 1-09-0412 (May 14, 2010) (unpublished order under Supreme Court Rule 23); People

v. Danao, 1-15-0807 (Nov. 23, 2016) (unpublished order under Supreme Court Rule 23).

934 On February 15, 2019, through private counsel, defendant filed a “successive petition for
post-conviction relief” and a separate motion for forensic testing of the hoodie, which had been
impounded at the close of trial. The circuit court allowed the motion for GSR testing at defendant’s
expense and continued the matter regarding the successive petition. In a separate order, the court
directed the clerk of the circuit court to release the sealed bag containing the sweatshirt to a state’s
attorney representative for transport to Microtrace LLC (Microtrace). On September 25, 2019,
after counsel received the test results, the court allowed counsel’s request for leave to file an

amended successive petition.

935 On January 23, 2020, again through private counsel, defendant filed a combined
“successive petition for post-conviction relief” and “petition pursuant to 735 ILCS 5/1401(a).”
Therein, defendant asserted actual innocence based, in relevant part, on the newly discovered
affidavit of Juan Pena and the results of recent GSR testing on the black Nike sweatshirt.
Alternatively, defendant claimed ineffective assistance of trial counsel for failing to test the
sweatshirt for GSR. Defendant attached, inter alia, the affidavit of Pena and a GSR analysis report

from Microtrace.?

? Defendant also presented the affidavit of another newly discovered witness, Francisco Gutierrez,
who averred that Cortes and Gritzenbach, contrary to their testimony, remained actively involved in the
Latin Souls gang at the time of trial. On appeal, defendant makes no argument based on Gutierrez's
affidavit. Consequently, we will not consider it as a basis to support the claims in his petition. Defendant’s
petition also alleged that appellate counsel was ineffective for failing to investigate the Nike sweatshirt, but
defendant does not argue this point on appeal. See Supreme Court Rule 341(h)(7) (eff. Oct. 1, 2020)
(“[ploints not argued are forfeited™).

=10 =
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T36 In his affidavit, Pena stated that he was born on March 8, 1987, and was currently
incarcerated. Early on July 3, 1999, he was outside playing with fireworks when he heard several
gunshots near 63rd and Sacramento. Pena “saw a man running toward me with a gun in his hand.
As he was running, he was trying to put the gun away in the front of his body; maybe his waistband
or a pocket.” The man ran by Pena into the alley. Pena described him as “a dark complected, male
Hispanic with a goatee,” around 30 years old. Pena ran into his house because he was scared, He
did not tell anyone outside his family what he had observed. Pena met defendant in 2010 because
they “were on the same wing” of the correctional center. In 2016, defendant spoke about his

imprisonment and Pena “realized it was connected to the incident” he witnessed in 1999,

§37 The report from Microtrace stated that on June 7, 2019, it received a “black hooded
sweatshirt” in a plastic bag for GSR testing. Samples were taken from the “right cuff, left cuff, and
the inside and outside of the fabric” next to the horizontal tear on the front of the sweatshirt. Testing
revealed no tricomponent particles in the samples. Reasons for the negative results might include
(1) the sweatshirt was not in the immediate vicinity of a discharged firearm; (2) any particles
deposited were “removed prior to sampling, through typical wear, intentional cleaning/washing,
or handling after it was collected as evidence (e.g., at trial)”; or (3) the ammunition did not produce
traditional tricomponent particles. Microtrace concluded that “while it cannot be stated that this
sweatshirt was not in the immediate vicinity of a discharged firearm, this testing did not find any
evidence supporting the proposition that [the sweatshirt] was in the immediate vicinity of a

discharged firearm.”

138  On October 20, 2020, the circuit court advanced defendant’s combined petition to second-

stage proceedings. The State filed a motion to dismiss. On February 11, 2021, after a hearing, the

- =
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circuit court dismissed the combined petition. It found that defendant did not demonstrate actual
innocence and his ineffective assistance claims involved reasonable trial strategy. Moreover, the

evidence was “not that conclusive to establish relief under section 2-1401."

139 Onappeal, defendant argues that the circuit court erred in dismissing his successive petition
where he made a substantial showing of actual innocence based on Pena’s affidavit and the GSR
test results, and of ineffective assistance of trial counsel for counsel’s failure to seek GSR testing
on the black sweatshirt.*

740  The Act provides a three-stage process for a criminal defendant to assert a violation of his
constitutional rights at trial. People v. Pendleton, 223 1. 2d 458, 471-72 (2006). A postconviction
proceeding does not substitute for a direct appeal but instead “offers a mechanism for a criminal
defendant to assert a collateral attack on a final judgment.” People v. Robinson, 2020 IL 123849,
9 42. “The purpose of a postconviction proceeding is to permit inquiry into constitutional issues
involved in the original conviction and sentence that were not, and could not have been,
adjudicated previously on direct appeal.” People v. English, 2013 IL 112890, Y 22. Therefore,
issues raised and decided on direct appeal or in a prior proceeding are barred as res judicata, and
issues that could have been raised but were not are forfeited. People v. Daniels, 2020 IL App (1st)
171738, 7 21.

41 The Act contemplates the filing of only one postconviction petition. Robinson, 2020 IL

123849, 1 42. To file a successive petition, a defendant must obtain leave of court. 725 ILCS 5/122-

* On appeal, defendant does not argue that he was entitled to relief for any claim under section 2-
1401,

10 &
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1(f) (West 2020). Here, the circuit court granted defendant leave to file a successive postconviction
petition but dismissed his petition at the second stage.

42 At the second stage, the defendant must make a substantial showing of a constitutional
violation to warrant a third-stage evidentiary hearing. People v. Domagala, 2013 IL 113688, 33~
34. Such a showing is made when the well-pled allegations of a constitutional violation, if proven
at an evidentiary hearing, would entitle the defendant to relief. Jd. § 35. The circuit court examines
and rules upon the legal sufficiency of each claim at the second stage. People v. Johnson, 206 111
2d 348, 356-57 (2002). We review the dismissal of a postconviction petition at the second stage

de nova. Pendleton, 223 T11. 2d at 473.

€43  We first consider the dismissal of defendant’s ineffective assistance of trial counsel claim.
To make a substantial showing of ineffective assistance, the defendant must show that counsel’s
performance fell below an objective standard of reasonableness, and he was prejudiced by
counsel’s substandard performance. People v. Martinez, 389 Ill. App. 3d 413, 415 (2009). The
defendant’s failure to establish either deficient performance or prejudice will defeat an ineffective
assistance claim. People v. Johnson, 2021 IL 126291, § 53.

Y44 We view claims of ineffective assistance “not in hindsight, but from the time of counsel’s
conduct, and with great deference accorded counsel’s decisions on review.” People v. Fuller, 205
I11. 2d 308, 330-31 (2002). We begin with the presumption that counsel’s actions were mutivatcd
by sound trial strategy. People v. Edamonds, 143 Il 2d 501, 529 (1991). Furthermore, a defendant
is entitled to reasonable, not perfect, representation. Fuller, 205 Ill. 2d at 331. The “fact that

another attorney might have pursued a different strategy, or that the strategy chosen by counsel

has ultimately proved unsuccessful, does not establish” deficient performance. Id.
%
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945 Defendant contends that trial counsel performed unreasonably by failing to seek GSR
testing of the black Nike sweatshirt prior to trial. We disagree.

f46  Witnesses described the shooter as wearing a “black hoodie.” Counsel thus sought to
distance defendant from the black sweatshirt at trial. When the prosecutor wanted Gritzenbach to
identify the sweatshirt in court, trial counsel objected because defendant was not wearing it when
he was arrested, and no one identified it as belonging to defendant. During closing argument, trial
counsel reminded jurors that police recovered the sweatshirt in the bedroom of defendant’s brother,
and that his brother and his brother’s friend were in the room with defendant. Counsel remarked,
“Lord knows whose sweatshirt and jersey this is. I don’t know. And you don’t know.”

747 Counsel’s theory of the case was that the black sweatshirt did not belong to defendant.
Defendant agreed with this theory. In his pro se response to appointed counsel’s motion to
withdraw as counsel on direct appeal, defendant denied that he wore the black sweatshirt on the
night of Garza's murder. Given the theory of the case, counsel's decision to forego GSR testing
on the black sweatshirt reflected reasanablle trial strategy, See Fuller, 205 1ll. 2d at 33. (“courts
have held that such claims of ineffective assistance of counsel must be judged on a circumstance-
specific basis, viewed not in hindsight, but from the time of counsel’s conduct, and with great
deference accorded counsel’s decisions on review™).

748 Relying on Microtrace’s testing results, defendant now contends that trial counsel should
have acknowledged defendant wore the black sweatshirt and should have tested it for residue prior
to trial. Defendant argues that a thorough investigation by counsel would have included testing the
sweatshirt for residue before deciding whether to pursue a strategy of denying defendant's

ownership of the sweatshirt.

a M
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949 The State responds that trial counsel’s strategy was reasonable because had counsel
requested testing of the sweatshirt and it tested positive, prosecutors could credibly argue that the
result incriminated defendant in Garza's murder. We also note that defendant’s hands tested
negative for GSR, but Berk gave plausible reasons why that could occur even if defendant had
fired a weapon. Specifically, residue could transfer through “normal hand activity™ to other
surfaces, and sweating due to hot weather or running could remove GSR. If defendant claimed
ownership of the sweatshirt and the sweatshirt tested positive for GSR, that evidence would have
further undermined the negative result obtained from defendant’s hands.

150 = A fair assessment of attorney performance requires that every effort be made to
eliminate the distorting effects of hindsight, to reconstruct the circumstances of counsel’s
challenged conduct, and to evaluate the conduct from counsel’s perspective at the time.”
Eddmonds, 143 Tl1. 2d at 529 (quoting Strickland v. Washington, 466 U.S. 668, 689 (1984)). Trial
counsel’s decision to not test the sweatshirt for GSR was sound trial strategy. “The fact that
counsel’s strategy did not prove successful, or that counsel might have chosen a different strategy
in hindsight, does not render a strategy constitutionally ineffective.” People v. Massey, 2019 IL
App (1st) 162407,931. We find that defendant has not made a substantial showing that his counsel
performed deficiently.

9151 Defendant also has made no substantial showing he was prejudiced by counsel’s failure to
test the sweatshirt.

52 Defendant asserts that Pena heard gunshots and saw a man attempt “to conceal the firearm
inside his pocket or waistband as he fled the scene.” Defendant argues that due to “the proximity

of the firearm to the sweatshirt before, during, and after the shooting, one would expect to find
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GSR somewhere on the sweatshirt.” He contends that he was prejudiced by counsel’s inaction
because GSR testing would have established no residue on the sweatshirt prior to trial, thus
rendering defendant’s identity as the shooter questionable.

953 Asan initial matter, to the extent defendant claims that Pena’s affidavit bolsters a claim of
ineffective assistance, we observe that defendant does not allege that trial counsel knew or should
have known about Pena’s observations or existence. See, e.g., Peaple v. Williams, 147 111. 2d 173,
247 (1991) (rejecting claim of ineffective assistance predicated on counsel’s failure to call a
witness when, even accepting that counsel knew the witness existed, “[w]e cannot fault defense
counsel for failing to pursue a witness who was apparently unavailable™). Moreover, defendant
presumes that Pena observed the shooter. Pena’s affidavit, however, stated only that he heard shots
and then saw a man running as “he was trying to put the gun away in *** his waistband or a
pocket.” Pena did not observe the shooting, nor did he observe the man shoot the firearm.

954 Even if we presume that trial counsel had knowledge of Pena, defendant has not shown
prejudice. Prejudice is established by showing that, but for counsel’s deficient performance, there
is a reasonable probability the result of defendant’s trial would have been different. People v.
Houston, 229 1l1. 2d 1, 4 (2008).

{55 Defendant claims that he was prejudiced by trial counsel’s inaction because the sweatshirt
would have tested negative for GSR, and the negative results would have “bolstered” his
misidentification defense. We cannot presume, however, that GSR testing of the sweatshirt prior
to trial would have yielded the same negative result Microtrace found in September 2019,
approximately 20 years after defendant’s trial.

156 Microtrace explained that negative results could have occurred because particles were
removed through “handling after [the sweatshirt] was collected as evidence (e.g., at trial).” Trial
-16-
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counsel admitted to handling the sweatshirt at trial. Prosecutors also presented the black sweatshirt
as People’s Exhibit No. 12 for Gritzenbach and Officer Garcia to identify, and it was provided to
the jury during deliberations. Defendant’s conclusion that the sweatshirt would have tested
negative in 1999, before extensive handling by attorneys, is mere conjecture. As such, his claim
that a potential negative test would have exonerated him amounts to speculation that falls short of
demonstrating actual prejudice. Johnson, 2021 IL 126291, 9 58.

7157 Defendant has not made a substantial showing that trial counsel performed unreasonably
by failing to test the sweatshirt for GSR, or that he was prejudiced by counsel’s allegedly deficient
performance. Therefore, the circuit court properly dismissed his ineffective assistance of counsel
claim.

958 Next, we consider whether newly discovered evidence consisting of Pena’s affidavit and
Microtrace’s negative GSR test demonstrates defendant’s actual innocence.

1159  To establish actual innocence, the newly discovered evidence must make “a persuasive
showing that the [defendant] did not commit the charged offense and was, therefore, wrongfully
convicted.” People v. Taliani, 2021 IL 125891, 49 56-57. In Illinois, a free-standing claim of actual
innocence in postconviction proceedings is “cognizable as a matter of due process” under the
Illinois Constitution of 1970 (IIl. Const. 1970, art. I, § 2). People v. Washington, 171 111. 2d 475,
489 (1996). A free-standing claim is one where “the newly discovered evidence is not being used

to supplement an assertion of a constitutional violation with respect to trial.” Id. at 479,

60  People v. Hobley, 182 111. 2d 404 (1998), discussed what constitutes a free-standing claim
of actual innocence. In Hobley, the defendant supported his actual innocence claim with newly

discovered evidence of a negative fingerprint report and a second gasoline can, the same evidence
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used to support his claim that the State failed to disclose exculpatory evidence under Brady v.
Maryland, 373 U.S. 83 (1963). Id. at 444. The supreme court found that the defendant did not
properly raise a free-standing actual innocence claim where the newly discovered evidence was
also “being used to supplement his assertions of constitutional violations with respect to [the]
trial.” (Internal quotation marks omitted.) /d

161 Here, the State argues that defendant did not present a free-standing claim of actual
innocence where he used the same evidence to support his actual innocence claim and his
ineffective assistance of counsel claim. Defendant agrees that the same evidence supports both
claims but argues that the supreme court left open the possibility to assert both a free-standing
claim of actual innocence and a deprivation of a constitutional right at trial based on the same
evidence. As support, defendant cites People v. Martinez, 2021 IL App (1st) 190490.

162 In Martinez, the defendant appealed from the dismissal of a successive postconviction
petition that alleged constitutional violations and actual innocence. The claims derived from the
same underlying evidence, namely evidence of a police detective’s pattern and practice of
engaging in misconduct and new expert testimony regarding witness identification. /d § 46. In
holding that the defendant could pursue both claims, Martinez acknowledged Hobley, but
determined that Hobley “deviated from both the spirit and the letter of the law as set forth in
Washington.” Id. 4 102, Hobley identified “no principle or purpose” that prohibited “a defendant
from using the same evidence to assert both a constitutional claim of trial error and an actual
innocence claim.” /d. Furthermore, Hobley was inconsistent with the supreme court’s “more recent

pronouncements on actual innocence” in People v. Coleman, 2013 IL 113307. Jd ] 104.
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163 In Coleman, the supreme court noted that “a freestanding actual innocence claim is
independent of any claims of constitutional error at trial and focuses solely on a defendant’s factual
innocence in light of new evidence.” Coleman, 2013 IL 113307, § 83. Accordingly, “[w]here a
defendant makes a claim of trial error, as well as a claim of actual innocence, in a successive
postconviction petition, the former claim must meet the cause-and-prejudice standard, and the

latter claim must meet the Washington standard.” Id. ] 91.

{64 The court in Martinez found that Coleman thus contemplated that “the claims be
independent, not that the actual innocence claim be independent of the evidence underlying” the
other constitutional claim of error. (Emphasis in the original.) Martinez, 2021 IL App (1st) 190490
9 104; but see People v. Griffin, 2022 IL App (1st) 191101-B, § 33 (rejecting the suggestion that
Coleman overruled Hobley or Orange). We agree with Martinez and therefore will address
defendant’s actual innocence claim.

165 “To establish a claim of actual innocence, the supporting evidence must be (1) newly
discovered, (2) material and not cumulative, and (3) of such conclusive character that it would
probably change the result on retrial.” Robinson, 2020 IL 123849, ] 47. The conclusive character

element is the most important in an actual innocence claim. Jd.

{66 Pena’s affidavit and Microtrace’s GSR test results lack such conclusive character, as they
do not place the trial evidence in a different light or undermine our confidence in defendant’s
conviction. Jd. Y 48 (stating the appropriate standard when considering, in an actual innocence
claim, whether the factfinder would reach a different result when looking at prior evidence along
with the new evidence). Microtrace’s negative test was far from conclusive. Although Microtrace

did not find evidence that the sweatshirt “was in the immediate vicinity of a discharged firearm,”
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it could not determine that “this sweatshirt was not in the immediate vicinity of a discharged
firearm.” (Emphasis added.) Berk testified similarly at trial that transfer of GSR to clothing “would
not be definite.” Also, Pena did not observe the shooting. His statements therefore add nothing to
the identification issue where Nathaniel, Gritzenbach, and Cortes testified that they observed the
shooting, and they identified defendant as the shooter. As such, defendant has made no substantial
showing of actual innocence. Therefore, the circuit court properly dismissed defendant’s actual
innocence claim. .

67 For the foregoing reasons, we find that defendant has not made a substantial showing of
actual innocence or ineffective assistance of trial counsel and affirm the circuit court’s dismissal

of his successive petition without an evidentiary hearing.

768 Affirmed.
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