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1 

 

NATURE OF THE CASE 

 This is a declaratory judgment action in which Plaintiff, State Farm Mutual 

Automobile Insurance Company (“State Farm”), sought a finding that the auto insurance 

policy it issued to Defendant, Ardith Sheldon Elmore (“Sheldon Elmore”), does not 

provide coverage for the incident that resulted in the amputation of Defendant, Kent 

Elmore’s (“Kent Elmore”) leg while he was using a grain truck owned by Sheldon 

Elmore and insured under the policy.  On cross motions for summary judgment, the trial 

court granted judgment in favor of State Farm. The Appellate Court for the Fifth District 

reversed and entered judgment in favor of Defendants.  There is no question raised on the 

pleadings.  

ISSUES PRESENTED FOR REVIEW 

I. Whether the “mechanical device” exclusion that State Farm is relying 

upon to deny coverage for Kent Elmore’s injury is ambiguous as held by 

the Appellate Court of the Fifth District. 

II. Whether the “mechanical device” exclusion that State Farm is relying 

upon to deny coverage for Kent Elmore’s injury is against public policy. 

III. Whether the trial court erred when it granted summary judgment to State 

Farm and denied Kent Elmore’s motion for summary judgment by finding 

that there is no coverage under the policy at issue for Kent Elmore’s use of 

the insured vehicle due to the “mechanical device” exclusion. 

STATEMENT OF FACTS 

The facts relating to this matter are undisputed.  On or about October 16, 2013, 

Sheldon Elmore occupied, possessed, and/or leased certain farm property located one 
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mile south of Eberle in Effingham County, Illinois.  (C. 224).  Sheldon Elmore conducted 

his grain farming operation on said property.  (Id.).  On this date, Kent Elmore went to 

this location to assist Sheldon Elmore with his grain farming operation, including the 

transfer of grain from the farm field to the grain elevator.  (Id.). 

Sheldon Elmore owned a grain auger which he used in connection with his 

farming operation.  (C. 225).  The shield and protective barrier on the auger had been 

removed by Sheldon Elmore thereby exposing users of the auger to moving parts, 

including the screw and the shaft. (Id.).  Sheldon Elmore furnished this auger to Kent 

Elmore for use in Sheldon’s grain farming operation on October 16, 2013.  (Id.). 

On and prior to October 16, 2013, Sheldon Elmore owned and possessed a 2002 

Ford International 4900 grain truck (the “grain truck”) which was insured by State Farm 

under policy number 613-9680-D14-13A (the “policy”).  (C. 289).  Sheldon Elmore 

furnished this grain truck to Kent Elmore for use on October 16, 2013.  (Id.).  Corn had 

been placed in this truck from the combine in the field, and the grain had to be transferred 

to a transport truck to be hauled into the grain elevator.  (C. 216). 

The auger mentioned above was being used to move the grain out of the insured’s 

grain truck into the transport truck owned by Effingham Equity. (Id.). A tractor powered 

the auger by means of a PTO (or power take off) shaft. (Id.).  As the auger turned, it 

would pull the grain up and dump it into the transport truck. (Id.).  The auger featured a 

hopper which would receive the grain from the grain truck. (Id.).   

To transfer the grain, Kent Elmore had to open the gate on the rear door of the 

grain truck to allow the corn inside the bed of the truck to spill into the hopper of the 

auger that was positioned immediately behind the truck so that it actually abutted the rear 

SUBMITTED - 9251532 - Katie Wernsing - 5/13/2020 5:48 PM

125441



3 

 

of the grain truck.  (C. 289).  In order to open the gate, Kent Elmore needed extra 

leverage, so he stepped on the auger.  (C. 216).  During this unloading process, but before 

the unloading process was completed, Kent Elmore’s right foot became entangled in the 

auger as he reached to open the gate on the grain truck insured by State Farm.  (C. 289).  

Kent Elmore lost his right leg above the knee as a result of the traumatic amputation 

caused by the auger.  (Id.). 

The policy issued by State Farm to Sheldon Elmore that insured the grain truck 

provided liability limits for bodily injury in the amount per person of $250,000 per 

accident.  (C. 294).  The liability section of the policy at issue provided in pertinent part 

as follows: 

LIABILITY COVERAGE 

 

This policy provides liability coverage if ‘A” is shown under the “SYMBOLS” of 

the Declarations Page. 

Additional Definition 

Insured means: 

1. you and resident relatives for: 

a. the ownerhsip, maintenance, or use of: 

(1) your car; . . . 

 3.  Any other person for his or her use of: 

(1) your car . . . 

 

(C. 299-300).  * * * 

 

 Insuring Agreement 

1. We will pay: 

a. damages an insured becomes legally liable to pay because of: 

(1) bodily injury to others; and 

(2) damage to property 

caused by an accident that involves a vehicle for which that insured is  

provided Liability Coverage by this policy . . .  

 

(C. 300).   * * * 
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 The “Commercial Vehicle” endorsement contained the following exclusion: 

 

 b.   Exclusions 

       The following are added: 

   * * * 

(4)  THERE IS NO COVERAGE FOR AN INSURED FOR DAMAGES     

       RESULTING FROM: 

(a) THE HANDLING OF PROPERTY BEFORE IT IS MOVED FROM 

THE PLACE WHERE IT IS ACCEPTED BY THE INSURED FOR 

MOVEMENT INTO OR ONTO A VEHICLE FOR WHICH THE 

INSURED IS PROVIDED LIABILITY COVERAGE BY THIS 

POLICY; . . . 

(c) THE MOVEMENT OF PROPERTY BY MEANS OF A      

MECHANICAL DEVICE, OTHER THAN A HAND TRUCK, THAT 

IS NOT ATTACHED TO THE VEHICLE DESCRIBED IN (a) 

ABOVE.    

(C. 336). 

 

STANDARD OF REVIEW 

Motions for summary judgment are governed by Section 2-1005 of the Code of 

Civil Procedure (the “Code”).  735 ILCS 5/2-1005.  Summary judgment should be 

granted only where the pleadings, depositions, admissions, and affidavits on file, when 

viewed in the light most favorable to the nonmoving party, show that there is no genuine 

issue as to any material fact and that the moving party is clearly entitled to judgment as a 

matter of law.  Id.; Schultz v. Illinois Farmers Ins. Co., 237 Ill.2d 391, 399 (2010).  

Construction of the terms of an insurance policy and whether the policy comports with 

statutory requirements are questions of law properly decided on a motion for summary 

judgment.  Schultz, 237 Ill.2d at 399.  Whether the entry of summary judgment was 

appropriate is a matter reviewed by an appellate court on a de novo basis.  Progressive 

Universal Ins. Co. of Illinois v. Liberty Mutual Fire Ins. Co., 215 Ill.2d 121, 128 (2005).    
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ARGUMENT 

 The only issue to be reviewed by this Court is whether the “mechanical device” 

exclusion contained in the policy applies with respect to Kent Elmore’s use of the insured 

grain truck.  State Farm conceded during oral argument in the trial court on the parties’ 

cross Motions for Summary Judgment as well as in its Response to Kent Elmore’s 

Motion for Summary Judgment that it is not contesting whether the grain truck was “in 

use” by Kent Elmore at the time of the incident or that there is a causal connection 

between Kent Elmore’s use of the truck and his injury.  (R. 10-11; C 368).  State Farm’s 

counsel during argument admitted that there would be coverage if the policy did not 

contain the allegedly applicable exclusion when he stated:   

 
 . . . 

 
 

(R. 11).  In fact, State Farm and Kent Elmore stipulated that State Farm would pay the 
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policy limit of $250,000 if the court declared that coverage was afforded under the 

policy.  (C. 362).  The Appellate Court recognized that State Farm has stated that if not 

for the “mechanical device” exclusion, there would be coverage for this occurrence.  

State Farm Mutual Automobile Ins. Co. v. Elmore, 2019 IL App (5th) 180038 at ¶ 28.  

Thus, the sole issue before this Court is whether the “mechanical device” exclusion bars 

coverage for Kent Elmore’s injury.  For the reasons expressed by the Fifth District 

Appellate Court and discussed below, this exclusion does not apply because it is 

ambiguous and against public policy.  

A. “Mechanical Device” Exclusion is Ambiguous 

When determining whether an automobile liability insurance policy covers a 

particular accident, the courts will construe any coverage granting clauses broadly to 

afford the greatest possible protection to the insured. Founders Ins. Co. v. Munoz, 237 

Ill.2d 424, 433 (2010).  Provisions that attempt to limit or exclude coverage will be 

interpreted liberally in favor of the insured and against the insurer.  American States Ins. 

Co. v. Koloms, 177 Ill.2d 473, 479 (1997).  The burden is on the insurer to prove a 

limitation or exclusion applies.  Addison Insurance Co. v. Fay, 232 Ill.2d 446, 454 

(2009).  

Where an exclusionary clause is relied upon to deny coverage, its applicability 

must be clear and free from doubt because any doubts as to coverage will be resolved in 

favor of the insured.  Sentry Insurance v. Continental Casualty Company, 2017 IL App 

(1st) 161785, ¶ 38 (quotations omitted) (emphasis added). A policy provision that 

purports to exclude or limit coverage will be read narrowly and will be applied only 

where its terms are clear, definite, and specific. Country Mutual Ins. Co. v. Dahms, 2016 
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IL App. (1st) 141392, ¶ 66 (quotations omitted).  If the terms of the policy are susceptible 

to more than one meaning or interpretation, they are considered ambiguous and will be 

construed strictly against the insurer who drafted the policy.  Founders Ins. Co., 237 

Ill.2d at 433; American States Ins. Co., 177 Ill.2d at 479.   

1. The Term “Mechanical Device” is Vague and Susceptible to More 

than One Reasonable Interpretation 

 

The Appellate Court for the Fifth District held that the “mechanical device” 

exclusion at issue is overly broad and vague as it “does not permit the average policy 

holder to discern which devices used in the loading and unloading process would trigger 

the exclusion and result in the denial of coverage.”  Elmore, 2019 IL App (5th) 180038 at 

¶ 28.  The Court made this ruling after considering the policy as a whole and taking into 

consideration the type of insurance for which the parties contracted, and the subjects, 

risks, and purposes of the insurance.  Id.  State Farm is asking that the term “mechanical 

device” be viewed in a vacuum and be provided the broadest interpretation possible 

without considering the policy as a whole or the other factors reviewed by the Appellate 

Court.  State Farm’s attempt to ignore the purpose of the policy and exclude coverage for 

the main use of the insured vehicle by relying on an overly broad and ambiguous 

exclusion should be prohibited.     

The policy does not provide a definition for the term “mechanical device” that is 

included in the exclusion at issue.  (C. 336).  State Farm, for whatever reason, chose not 

to define the term.  Where a term in an insurance policy is not defined, courts look to its 

dictionary definition to afford that term its plain, ordinary, and popular meaning.  

Founders Insurance Co., 237 Ill.2d at 436.  Further, a term that is not defined by a policy 

is rendered ambiguous if the term is susceptible to more than one reasonable 
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interpretation.  Nicor v. Associated Electric and Gas Insurance Service Ltd., 223 Ill.2d 

407, 417 (2006).   

The Merriam-Webster dictionary defines “mechanical” as “of or relating to 

machinery” or “produced or operated by a machine or tool.”  See https://merriam-

webster.com/dictionary/mechanical.  “Machine” is defined by the Merriam-Webster 

dictionary as “a mechanically, electrically, or electronically operated device for 

performing a task.”  See https://merriam-webster.com/dictionary/machines. The grain 

auger at issue was powered by a tractor through a PTO shaft.  (C. 216).  Thus, it is unable 

to operate under its own power.  (See id.).  Does this meet the definition of a “mechanical 

device” that is “mechanically, electrically, or electronically operated?”  The Appellate 

Court considered this question and concluded that the answer was unclear.  Elmore, 2019 

IL App (5th) 180038 at ¶ 24. 

Because there are no reported decisions in which an Illinois court has construed 

the “mechanical device” exclusion, the Appellate Court reviewed the foreign cases cited 

by State Farm in support of its position that the “mechanical device” exclusion is clear 

and unambiguous.  Id. at ¶ 22.  The Court noted that the devices at issue in the foreign 

cases were all self-powered or motorized machines used in commercial settings.  Id. at ¶ 

24.  In contrast, the Court found that the auger in this case is factually distinguishable 

from the cases cited by State Farm because it is not self-powered or motorized.  The 

Court explained: 

Standing alone, the auger [is] simply a large cylindrical structure with metal 

helical blades.  The auger had no ability to turn and move grain without an 

external power source, and its blades turned only if attached to the tractor’s PTO 

shaft.  Even then, the auger would not work effectively to pull the grain unless the 

RPMs of the tractor were increased, depending on the weight of the grain in the 

hopper.  
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Id. Consistent with the Appellate Court’s analysis, a reasonable interpretation of 

“mechanical device” could lead to the conclusion that only a device that operates under 

its own power falls within the plain and ordinary meaning of “mechanical device” as 

defined in the dictionary.   

This interpretation of “mechanical device” is consistent with the remainder of the 

language contained in the exclusion at issue as said provision specifically excludes a 

“hand truck” from the definition of a “mechanical device.”  (C. 336).  Similar to the grain 

auger at issue, a hand truck (defined as a small hand-propelled truck or cart/barrow) 

cannot operate under its own power and is instead powered through an independent 

source. See https://www.merriam-webster.com/dictionary/handtruck.  As the term 

“mechanical device” is susceptible to more than one reasonable interpretation, the 

language in the exclusion should be construed against State Farm and in favor of 

coverage.  See Founders Ins. Co., 237 Ill.2d at 433; Nicor, 223 Ill.2d at 417. 

Interestingly, State Farm includes in its Brief the definition of “mechanical,” but 

does not look at the definition of “machine.”  It asks this Court to apply the broadest 

interpretation of “mechanical” and conclude that the grain auger “relates to machinery” 

and is “operated by a machine or tool,” without considering whether the auger is a device 

that is “mechanically, electrically, or electronically operated.”  The Appellate Court held 

that ascribing State Farm’s overly broad interpretation to the term “mechanical device” 

would allow State Farm to unilaterally decide whether a particular device is, or is not, a 

“mechanical device” after the loss was incurred.  Elmore, 2019 IL App (5th) 180038 at ¶ 

27.  The Court found that the parties could not have contemplated that the “mechanical 

device” exclusion would be given such a broad effect.  Id. 
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2. Purpose of Policy Supports Conclusion that the Term “Mechanical 

Device” is Ambiguous and Does Not Transform Policy Into a Farm 

Liability Policy 

 

The broad interpretation of “mechanical device” suggested by State Farm is not 

supported by the purpose of the policy at issue.  A court’s primary objective in construing 

the language of an insurance policy is to ascertain and enforce the intentions of the 

parties as expressed in the policy.  Schultz, 237 Ill.2d at 400.  “To ascertain the intent of 

the parties and the meaning of the words used in the insurance policy, the court must 

construe the policy as a whole, taking into account the type of insurance for which the 

parties have contracted, the risks undertaken and purchased, the subject matter that is 

insured and the purposes of the entire contract.”  Crum & Forster Managers Corp. v. 

Resolution Trust Corp., 156 Ill.2d 384, 391 (1993).  An insurance contract is not to be 

interpreted in a factual vacuum.  Glidden v. Farmers Automobile Insurance Assoc., 57 

Ill.2d 330, 336 (1974).  A term that appears unambiguous at first blush might not be so 

when viewed in the context of the particular factual setting in which the policy was 

issued.  Id.      

In attempting to rescind its prior admissions concerning Kent Elmore’s use of the 

insured vehicle when he was injured, State Farm argues in its Brief that the accident here 

was caused by a farm implement that is intended to be covered by a farm liability policy.  

State Farm asks this Court to broadly construe the “mechanical device” to exclude 

coverage under the auto policy because Kent Elmore received a settlement as a result of 

coverage under Sheldon Elmore’s other liability policies.1  State Farm argues that the 

                                                 
1 Even though it was admonished by the Appellate Court for doing so, State Farm is once again 

trying to improperly influence the outcome of this matter by referencing in its Statement of Facts 

and Argument that Kent Elmore has already received $1.9 million dollars from other insurance 

policies issued to Sheldon Elmore concerning the injuries suffered by Kent as a result of the 
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intent of the parties under the auto policy is somehow narrowed because there may have 

been coverage for the injury caused by the auger under a separate farm liability policy. 

State Farm’s arguments are absurd and completely ignore the language of the 

policy concerning its purpose as well as applicable law regarding the use of the insured 

vehicle, which was previously admitted and recognized by State Farm.  The insured 

vehicle being used by Kent Elmore was a 2002 International grain truck. (C. 294).  This 

truck was the only vehicle insured under the policy.  (Id.).  The Declarations Page for the 

policy specifically recognizes that coverage regarding the grain truck was for the “use” of 

“farming.” (Id.).  Based on this designation, the Appellate Court found that the 

International grain truck insured by State Farm was intended to be used for farming 

purposes as the intent was “plainly identified on the Declarations Page of the policy.”  

Elmore, 2019 IL App (5th) 180038 at ¶ 26.     

   Further, even though State Farm is now attempting for the first time to limit the 

occurrence to a farm accident, there is no question that Kent Elmore was using the grain 

truck when he was injured.  This Court has recognized that the “use of an automobile has 

been held to denote its employment for some purpose of the user.”  Schultz, 237 Ill.2d at 

401. A vehicle is being used “whenever such use is rationally connected to the vehicle for 

the purpose of providing transportation or satisfying some other related need of the user.”  

                                                                                                                                                 
occurrence at issue.  The information relating to the prior settlement is wholly irrelevant to the 

determination of whether there is coverage under the auto policy at issue.  State Farm is only 

providing the information regarding the amount of the settlement in an attempt to persuade this 

Court that coverage should be denied under the auto policy because Kent Elmore has already 

been fully compensated for his injuries.  Despite its unsuccessful attempt to influence the 

Appellate Court, State Farm apparently believes that this Court can be persuaded by improper and 

irrelevant information.  In reality, the actual damages incurred by Kent Elmore for the loss of his 

leg far exceeds $3 million dollars, as the lost wages alone were $2.6 million.  The references by 

State Farm to the amount of the prior settlement should be stricken and disregarded by this Court 

in its analysis of the “mechanical device” exclusion.   
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Id. at 401-02 (quotations omitted).  Relying on the Schultz decision, the Appellate Court 

for the First District recently held that the use of a vehicle does include the loading and 

unloading of the vehicle.  First Chicago Ins. Co. v. My Personal Taxi and Livery, Inc., 

2019 IL App (1st) 190164 at ¶ 25.  State Farm conceded this point when in its Response 

to Kent Elmore’s Motion for Summary Judgment, it specifically stated, “Whether the 

truck may have been ‘in use’ during the unloading of the grain is not the issue being 

contested.”  (C. 368).  Indeed, the primary and intended use of the grain truck is for 

hauling grain, which necessarily includes the unloading of grain.  Kent Elmore was 

certainly using the truck when he was unloading the grain and became entangled with the 

auger.  (C. 289-90).     

The Appellate Court considered the use of the grain truck and purpose of the 

policy when reviewing whether the “mechanical device” exclusion is ambiguous.  The 

Court noted that an insurance policy “must be interpreted to give effect to the mutual 

intention of the parties,” and that the policy is “not interpreted in a vacuum.”  Elmore, 

2019 IL App (5th) 180038 at ¶ 26.  The Appellate Court also recognized that this Court 

“has long held that when determining whether an ambiguity exists, courts should 

consider the subject matter of the contract, the situation of the parties and the 

predominate purpose of the contract.”  Id. (citing Dora Township v. Indiana Insurance 

Co., 78 Ill.2d 376, 378 (1980); Glidden, 57 Ill.2d at 336). 

Under State Farm’s proffered definition of “mechanical device,” it argues that any 

tool that is used with, or that has a relationship to machinery, may be deemed a 

“mechanical device.”  Id. at ¶ 25.  The Appellate Court concluded that if State Farm’s 

expansive definition of the term “mechanical device” is applied, liability coverage would 
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be afforded under the policy only for injuries arising when grain is unloaded from the 

insured truck by hand or by a hand truck.”  Id.  As with the other terms in the exclusion at 

issue, the term “hand truck” is not defined.  (C. 336).  Relying on definitions from 

Merriam Webster’s Collegiate Dictionary and Webster’s Third International Dictionary, 

the Appellate Court defined “hand truck” as a “small hand-propelled truck or 

wheelbarrow.”  Elmore, 2019 IL App (5th) 180038 at ¶ 25. 

Considering that the insured truck would be used for farming purposes, along 

with the other provisions of the “mechanical device” exclusion, the Appellate Court 

correctly found that the parties could not have contemplated that a wheelbarrow “device” 

would be a reasonably feasible or effective method for unloading grain from the large 

grain truck identified in the Declaration Page of the policy.  Id. at ¶ 26; (C.336).  The 

Court explained that under State Farm’s interpretation of the policy exclusion, there is no 

coverage at all for the unloading of the grain from the grain truck, except for injuries 

arising while unloading the grain with a hand truck.  Elmore, 2019 IL App (5th) 180038 

at ¶ 26.  The Appellate Court appropriately held that this interpretation would lead to an 

absurd result.  Id.  Essentially, there would be no coverage for the main use of the grain 

truck.  See id. 

State Farm argues in its Brief that the Appellate Court’s ruling regarding the lack 

of coverage resulting from its suggested expansive interpretation of “mechanical device” 

represents a fundamental misunderstanding of what coverages should apply to Kent 

Elmore’s injuries in that the Court fails to recognize that there may be other policies that 

provide coverage.  This argument is a red herring and constitutes an attempt to 

improperly advise this Court of the existence of other policies and the prior settlement 
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thereunder.  It wholly ignores the purpose of the policy at issue, which specifically 

identifies that the use of the grain truck is for farming.  (C. 294).   Further, the fact that 

there may be more than one policy that provides coverage for Kent Elmore’s injuries in 

no way impacts the analysis of whether there is coverage under the policy at issue 

concerning Kent’s use of the grain truck.    

State Farm glibly indicates in its Brief that every Illinois farmer who has used an 

auger would agree that it is a “mechanical device.”  These same Illinois farmers would 

likely also agree that the broad definition State Farm is ascribing to this term is 

ambiguous when considering that it is being relied upon to exclude coverage for the main 

use of the insured vehicle.  These farmers would certainly expect that coverage for a 

grain truck would include the loading and unloading of grain from the truck using more 

than just a wheelbarrow. 

Along those lines, the Appellate Court took into consideration the knowledge and 

expectations of farmers such as Sheldon Elmore in making its ruling.  The Court noted 

that even if ascribing the expansive definition of the “mechanical device” suggested by 

State Farm within a commercial endorsement was a customary use or practice within the 

insurance industry, there was no evidence or argument that the customary exclusion was 

commonly known to purchasers of auto insurance for farm vehicles, such as Sheldon 

Elmore.  Elmore, 2019 IL App (5th) 180038 at ¶ 26.  With this in mind, the Appellate 

Court recognized that the language of an insurance policy should be viewed from the 

standpoint of an average lay person who is untrained in the complexities of the 

commercial insurance industry.  Id.           

Consistent with the Appellate Court’s analysis in Elmore, this Court has found 
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that courts will neither strain to find an ambiguity where none exists nor adopt an 

interpretation which rests on tenuous distinctions that the average person, for whom the 

policy is written, cannot be expected to understand.  Founders Ins. Co., 237 Ill.2d at 433.  

Applying this reasoning, the Appellate Court properly found that the “mechanical device” 

exclusion is ambiguous as it is overly broad, vague, and does not permit the average 

policyholder to discern which devices used in the loading and unloading process would 

trigger the exclusion and result in a denial of coverage.  Elmore, 2019 IL App (5th) 

180038 at ¶ 28. The Appellate Court’s ruling that the “mechanical device” exclusion is 

ambiguous and overly broad should be affirmed, and the exclusion should be construed 

against State Farm and in favor of coverage. 

3. The Appellate Court’s Ruling Does Not Unfairly Restrict Freedom of 

Contract 

 

 The ruling of the Appellate Court does not fundamentally change the nature of the 

coverage agreed to by the parties or restrict the parties’ freedom to contract.  Instead, the 

Appellate Court's ruling upholds the freedom to contract by prohibiting the enforcement 

of an overly broad and ambiguous exclusion that would improperly restrict the main use 

of the insured vehicle.  Based on the purpose of the policy, the Appellate Court correctly 

held that “[w]e cannot conclude that the parties contemplated that the ‘mechanical 

device’ exclusion would be given such a broad effect.”  Id. at ¶ 27. 

 State Farm once again argues in its Brief that the Appellate Court’s ruling is 

incorrect because the policy at issue is an auto policy and not a farm liability policy.  This 

is merely an attempt by State Farm to mislead this Court and avoid its prior admission 

that Kent Elmore was unquestionably using the grain truck when his injury occurred.  (R. 

10-11; C 368).  Sheldon Elmore certainly paid premiums to State Farm with the 
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expectation that liability coverage would apply under the auto policy for an injury 

received when the grain truck was being used for its primary purpose.  State Farm is 

requesting this Court to ignore the purpose of the policy and adopt its suggested overly 

broad definition of “mechanical device” that would essentially allow State Farm to 

unilaterally decide whether a particular device is a “mechanical device” after a loss has 

occurred.   The Appellate Court properly refused to apply this interpretation of the 

exclusion that would be given such a broad effect.  Elmore, 2019 IL App (5th) 180038 at 

¶ 27.    

 The freedom to contract does not allow State Farm to enforce an overly broad and 

ambiguous exclusion which contravenes the intended purpose of the policy.  The analysis 

of whether the Appellate Court’s refusal to apply the exclusion unfairly alters the policy 

must take into consideration more than just State Farm’s desire to avoid providing 

coverage for the use of the insured vehicle.  It must also include the primary purpose of 

the policy as well as the knowledge and expectation of the insured.  See Dora Township, 

78 Ill.2d at 378; Glidden, 57 Ill.2d at 336.  The analysis also must recognize that 

ambiguous terms are construed strictly against the drafter of the policy and in favor of 

coverage.  Outboard Marine Corp. v. Liberty Mutual Insurance Co., 154 Ill.2d 90, 119 

(1992).  This is especially true with respect to exclusionary clauses “because there is little 

or no bargaining involved in the insurance contracting process, the insurer has control in 

the drafting process, and the policy’s overall purpose is to provide coverage to the 

insured.”  Id. (citations omitted).   When viewing all of the factors, the only reasonable 

conclusion is that the Appellate Court was correct in finding that the “mechanical device” 

exclusion is ambiguous and overly broad as it does not permit the average policyholder to 
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discern which devices used in the loading and unloading process would trigger the 

exclusion and result in a denial of coverage.  Elmore, 2019 IL App (5th) 180038 at ¶ 28.  

The holding by the Appellate Court should be affirmed.          

4. The “Mechanical Device” Exclusion is Susceptible to More than One 

 Reasonable Interpretation 

 

Further, even if the grain auger could be considered a “mechanical device,” the 

exclusion is also ambiguous because it is susceptible to more than one interpretation, one 

of which would clearly not apply to Kent Elmore’s use of the grain truck.  As indicated 

above, the exclusion at issue provides as follows:  

b.   Exclusions 

       The following are added: 

   * * * 

(4)  THERE IS NO COVERAGE FOR AN INSURED FOR DAMAGES     

       RESULTING FROM: 

(a) THE HANDLING OF PROPERTY BEFORE IT IS MOVED FROM 

THE PLACE WHERE IT IS ACCEPTED BY THE INSURED FOR 

MOVEMENT INTO OR ONTO A VEHICLE FOR WHICH THE 

INSURED IS PROVIDED LIABILITY COVERAGE BY THIS 

POLICY; 

(b) THE HANDLING OF PROPERTY AFTER IT IS MOVED FROM 

THE VEHICLE DESCRIBED IN (a) ABOVE TO THE PLACE 

WHERE IT IS FINALLY DELIVERED BY THE INSURED; OR 

(c) THE MOVEMENT OF PROPERTY BY MEANS OF A      

MECHANICAL DEVICE, OTHER THAN A HAND TRUCK, THAT 

IS NOT ATTACHED TO THE VEHICLE DESCRIBED IN (a) 

ABOVE.  

 

 (C. 336).  The “mechanical device” exclusion contained in Section b(4)(c) specficially 

relates the exclusion to the vehicle described in (b)(4)(a).  (Id.).  The vehicle described in 

Section (b)(4)(a) concerns an insured vehicle which is receiving property into or onto it.  

(Id.).  Section b(4)(b) also refers to the vehicle referenced in Section b(4)(a) and clearly 

contemplates that said vehicle had property loaded onto it.  (Id.).  As such, in referring to 
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the vehicle in Section (b)(4)(a), the “mechanical device” exclusion would only apply 

when property is being moved by means of said device onto an insured vehicle.  (See id.).   

Since the grain truck at issue was being used by Kent Elmore to unload grain out 

of it, the “mechanical device” exclusion does not apply.  (C. 289).  Because the 

“mechanical device” exclusion is susceptible to more than one reasonable interpretation, 

it should be construed liberally in favor of Kent Elmore and against State Farm.  See 

Founders Ins. Co., 237 Ill.2d at 433.  Kent Elmore requests that the Court adopt the 

interpretation of the “mechanical device” exclusion set forth above and determine that it 

does not apply to Kent Elmore’s use of the insured vehicle. 

B. “Mechanical Device” Exclusion is Against Public Policy 

 Courts will apply terms in an insurance policy as written unless those terms 

contravene public policy. Illinois Farmers Insurance Co. v. Cisco, 178 Ill.2d 386, 392 

(1997). Statutes are an expression of public policy. Cates v. Cates, 156 Ill.2d 76, 110 

(1993). Statutes in force at the time an insurance policy was issued are controlling, and a 

statute's underlying purpose cannot be circumvented by a restriction or exclusion written 

into an insurance policy. Cummins v. Country Mutual Insurance Co., 178 Ill.2d 474, 482-

83 (1997). Accordingly, insurance policy provisions that conflict with a statute are void.  

Illinois Farmers Insurance, 178 Ill.2d at 392. 

Section 7-601(a) of the mandatory insurance act in the Illinois Vehicle Code 

requires that vehicles be insured through a liability insurance policy. 625 ILCS 5/7-

601(a). Section 7-317(b)(2) of the Safety and Family Financial Responsibility Law in the 

Illinois Vehicle Code states that a motor vehicle liability policy “[s]hall insure the person 

named therein and any other person using or responsible for the use of such motor 
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vehicle or vehicles with the express or implied permission of the insured.” 625 ILCS 5/7-

317(b)(2). In State Farm Mutual Automobile Insurance Co. v. Universal Underwriters 

Group, this Court concluded that section 7-601(a), together with section 7-317(b)(2), 

mandates that “a liability insurance policy issued to the owner of a vehicle must cover the 

named insured and any other person using the vehicle with the named insured's 

permission.” Universal Underwriters, 182 Ill.2d 240, 244 (1998). 

As mentioned above, Section 7–317(b)(2) provides that a motor vehicle owner's 

policy of liability insurance “[s]hall insure the person named therein and any other person 

using or responsible for the use of such motor vehicle or vehicles with the express or 

implied permission of the insured.” 625 ILCS 5/7–317(b)(2). Provisions such as this, 

which extend liability coverage to persons who use the named insured's vehicle with his 

or her permission, are commonly referred to as “omnibus clauses.” Where, as in Illinois, 

an omnibus clause is required by statute to be included in motor vehicle liability policies, 

Illinois courts have held that such a clause must be read into every such policy.  

Universal Underwriters, 182 Ill.2d at 243–44. 

The principal purpose of this state's mandatory liability insurance requirement is 

to protect the public by securing payment of their damages. State Farm Mutual 

Automobile Insurance Co. v. Smith, 197 Ill.2d 369, 376 (2001). It is axiomatic that a 

statute that exists for protection of the public cannot be rewritten through a private 

limiting agreement. Progressive Universal Ins. Co. of Illinois, 215 Ill.2d at 129. One 

reason for that rule is that “the members of the public to be protected are not and, of 

course, could not be made parties to any such contract.” American Country Insurance Co. 

v. Wilcoxon, 127 Ill.2d 230, 241 (1989). In accordance with these principles, a statute's 
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requirements cannot be avoided through contractual provisions. Progressive Universal 

Ins. Co. of Illinois, 215 Ill.2d at 129.  Where liability coverage is mandated by the state's 

financial responsibility law, a provision in an insurance policy that conflicts with the law 

will be deemed void. American Country Insurance Co., 127 Ill.2d at 241.  The statute 

will continue to control. Id. 

      The “mechanical device” exclusion at issue is void against public policy because 

it excludes coverage for damages relating to bodily injury suffered by a permissive user 

of the insured vehicle.  This specifically runs afoul of the requirements of the omnibus 

clause found in Section 7–317(b)(2) of the Vehicle Code.  625 ILCS 5/7–317(b)(2).  As 

noted by this Court in State Farm Mutual Auto. Ins. Co. v. Smith, “The Illinois legislature 

has decided the public policy of Illinois requires that an insurance company that issues a 

liability insurance policy or motor vehicle policy to an insured must cover the insured and 

any person who has received the insured’s express or implied permission to use the 

vehicle.”  Smith, 197 Ill.2d at 375-76.  Since the “mechanical device” exclusion prohibits 

coverage for a permissive user, it should be held void as against public policy. 

  As referenced above, there does not appear to be any Illinois appellate court 

which has specifically ruled upon this particular “mechanical device” exclusion.  

However, other states have specifically determined whether a similar mechanical device 

exclusion can prevail over the mandatory omnibus coverage statutes applicable in those 

states.  In each of those cases, the mechanical device exclusion failed and the courts held 

that the insured did have coverage under the policies.  In all of those cases where the state 

mandatory provision statutes were in effect, the mechanical device exclusions were 

deemed to be contrary to the state statute requiring insurance and were considered void as 
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against public policy.  See Parkway Iron & Metal Co. v. New Jersey Manufacturers Ins. 

Co., 266 N.J.Super.386, 390-91 (App.Div.1993); Truck Ins. Exchange v. Home Ins. Co., 

841 P.2d 354, 358 (Col.Ct.App. 1992); Gulf Underwriters Ins. Co. v. Great West Co., 

278 Fed.Appx. 454, 459 (5th Cir. 2008). 

State Farm has previously argued that these foreign cases are not controlling or 

persuasive because this Court has squarely decided the issue of exclusions and omnibus 

coverage in Progressive Universal Ins. Co. of Illinois v. Liberty Mutual Fire Ins. Co., 215 

Ill.2d 121, 137-38.  A review of the Progressive case actually supports Kent Elmore’s 

position that the “mechanical device” exclusion is void against public policy because 

there is disparate treatment between insureds and permissive users for purposes of 

liability coverage relating to damages incurred for bodily injury.        

 The Illinois Supreme Court in Progressive held that an exclusion to a policy will 

not be void against the public policy of the omnibus clauses if there is not disparate 

treatment between the insured and permissive user of the insured vehicle for purposes of 

coverage.  Id. at 134.  The Progressive Court explained its reasoning as follows: 

A more reasonable interpretation of section 7-317(b)(2), and the one we adopt, is 

that the legislature merely intended to insure that common and often unavoidable 

practice of entrusting one’s vehicle to someone else does not foreclose an injured 

party from obtaining payment for otherwise covered losses resulting from 

operation of a vehicle.  The scope of the coverage is unaffected by law.  The 

statute simply eliminates from coverage determinations the happenstance that a 

vehicle was operated by a permissive user rather than the actual owner.  If a loss 

is covered by the policy, the fact that the vehicle is operated by a permissive user 

will not excuse the insurer from its obligation to pay.  The loss will continue to be 

covered.  Conversely, if a loss is excluded from coverage by the policy, the fact 

that the vehicle was operated by a permissive user will not trigger an obligation to 

pay that would not have existed had the vehicle been operated by its actual owner.  

The loss will continue to be excluded. 

 

Id. at 137. 

  

SUBMITTED - 9251532 - Katie Wernsing - 5/13/2020 5:48 PM

125441



22 

 

 The “mechanical device” exclusion at issue here, in effect, is designed to result in 

disparate treatment between an insured and permissive user under the policy.  For 

purposes of Liability Coverage, the policy at issue defines Insured to include: 

 3.  any other person for his or her use of: 

       a. your car; 

      b. a newly acquired car; 

      c. a temporary substitute car; or 

      d. a trailer while attached to a car described in a, b, or c. above. 

      Such vehicle must be used within the scope of your consent; . . . 

  

(C. 300).  Thus, a permissive user is included within the definition of an Insured for 

purposes of the Liability Coverage.  However, a review of the exclusions to the Liability 

Coverage reveals that the actual intent of the “mechanical device” exclusion is to prohibit 

coverage for injuries sustained by a permissive user when using an insured vehicle to 

load or unload said vehicle. 

 When construing the language of an insurance policy, a court must assume that 

every provision was intended to serve a purpose.  Founders Ins. Co., 237 Ill.2d at 433.  

Thus, an insurance policy must be construed as a whole.  Id.  Under the Exclusions for 

the Liability Coverage, the policy at issue excludes coverage: 

2. FOR BODILY INJURY TO: 

a. YOU; 

b. RESIDENT RELATIVES; AND 

c. ANY OTHER PERSON WHO BOTH RESIDES PREIMARILY WITH 

AN INSURED AND WHO: 

(1) IS RELATED TO THAT INSURED BY BLOOD, MARRIAGE, OR    

ADOPTION; OR 

(2) IS A WARD OR FOSTER CHILD OF THAT INSURED. 

 

(C. 301).  As such, there is no liability coverage for bodily injury suffered by the insured.  

(Id.).  However, this exclusion does not include or pertain to bodily injuries sustained by 

permissive users in their use of the insured’s vehicle. 
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 In light of the above, it is reasonable to conclude that the import of the 

“mechanical device” exclusion is to actually prohibit liability coverage for injuries 

sustained by a permissive user in the loading or unloading process of an insured vehicle.  

Any injuries suffered by an insured are excluded from coverage regardless of how the 

insured is using the vehicle.  While the language of the “mechanical device” exclusion 

refers broadly to an “Insured,” the goal of this exclusion is to deny coverage to 

permissive users, which is contrary to the reasoning in Progressive as well as Smith. See 

Progressive Universal Ins. Co. of Illinois, 215 Ill.2d at 137; Smith, 197 Ill.2d at 375-76.   

In fact, the “mechanical device” exclusion targets permissive users as any person, 

other than the insured, who would be operating any such device would be assisting in the 

loading and unloading of an insured vehicle and as such, would be a permissive user.  

Thus, the main (and most likely only) class of individuals denied coverage for injuries 

sustained during the loading and unloading process would be permissive users.  In 

accordance with the principle set forth in Smith that a liability insurance policy must 

cover a permissive user, the “mechanical device” exclusion should be declared void.  

Smith, 197 Ill.2d at 375-76.         

 Despite State Farm’s argument to the contrary, the above interpretation of the 

“mechanical device” exclusion and its treatment under Progressive and Smith is 

supported by the guidance provided by the Superior Court of New Jersey in Parkway 

Iron & Metal Co. v. New Jersey Manufacturers Insurance Company, 266 N.J. Super. at 

389-90.  In finding that an identical “mechanical device” exclusion was invalid and 

against the public policy of the omnibus clause in New Jersey, the Parkway Court held 

that while the exclusion was structured to expressly eliminate coverage for a particular 
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type of activity, the net effect is to deprive certain persons or entities from omnibus 

coverage in certain situations.  Id. at 389.  The Court concluded that the exclusion “refers 

to mechanical equipment but effectively serves to eliminate coverage for certain 

additional insureds during the unloading operation.”  Id. at 391.     

 The “mechanical device” exclusion is void against the omnibus clause in Section 

7–317(b)(2) of the Vehicle Code, 625 ILCS 5/7–317(b)(2), because it attempts to 

preclude coverage when an insured vehicle is used by a permissive user.  Further, as 

noted above, the actual intent behind the “mechanical device” exclusion is the disparate 

treatment of permissive users relating to liability coverage for bodily injuries they suffer 

in the loading or unloading of the insured vehicle.  Therefore, the exclusion should not be 

applied, and State Farm should be required to provide coverage for Kent Elmore’s 

injuries sustained during his use of the insured vehicle. 

CONCLUSION 

The Appellate Court was correct in its finding that the “mechanical device” 

exclusion is ambiguous, overly broad, and vague.  As a result, the ruling by the Appellate 

Court should be affirmed and the “mechanical device” exclusion must be construed 

against State Farm and in favor of coverage. Further, the “mechanical device” exclusion 

is also not applicable to Kent Elmore’s use of the insured vehicle because it only 

concerns loading of the insured vehicle and is against public policy.  As such, as held by 

the Appellate Court, the trial court’s erroneous entry of summary judgment for State 

Farm should be reversed, and an order entered granting Kent Elmore’s Motion for 

Summary Judgment.  
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Parkway Iron & Metal Co. v. New Jersey Mfrs. Ins. Co., 266 N.J.Super. 386 (1993)
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KeyCite Yellow Flag - Negative Treatment
 Distinguished by Connecticut Indem. Co. v. Podeszwa, N.J.Super.A.D., April 27, 2007

266 N.J.Super. 386
Superior Court of New Jersey,

Appellate Division.

PARKWAY IRON & METAL CO. and Lewis Williams, Plaintiffs–Appellants,
v.

NEW JERSEY MANUFACTURERS INSURANCE COMPANY, Defendant–Respondent.

Argued June 9, 1993.
|

Decided July 28, 1993.

Synopsis
Comprehensive general liability carrier appealed from order of the Superior Court, Law Division, Passaic County, which found
that exclusion in automobile policy was valid. The Superior Court, Appellate Division, King, P.J.A.D., held that exclusion from
policy of coverage for bodily injury or property damage resulted from movement of property by mechanical devise not attached
to the vehicle was invalid.

Reversed.

Procedural Posture(s): On Appeal.

Attorneys and Law Firms

*387  **1352  Robert G. Klinck, Livingston, for plaintiffs-appellants (Morgan, Melhuish, Monaghan, Arvidson, Abrutyn &
Lisowski, attorneys; Mr. Klinck, on the brief).

George W. Connell, Roseland, for defendant-respondent (Connell, Foley & Geiser, attorneys; Michael S. Olsan, on the brief).

Before Judges KING, BRODY and THOMAS.

Opinion
The opinion of the court was delivered by

KING, P.J.A.D.

This case involves a dispute between a motor vehicle liability insurance carrier and a comprehensive general liability carrier
(CGL) over the efficacy of an exclusion in the vehicle policy. The exclusion seeks to eliminate coverage for certain loading
and unloading operations. The exclusion says:

This insurance does not apply to:

8. Bodily injury or property damage resulting from the movement of property by a mechanical device (other than a hand
truck) not attached to the covered auto.

New Jersey Manufacturers Insurance Company (NJM), the insurer of the vehicle, contends that the exclusion is valid under
New Jersey law. The Law Division judge so ruled and granted summary judgment to NJM. Liberty Mutual, the CGL carrier,

A-44

SUBMITTED - 9251532 - Katie Wernsing - 5/13/2020 5:48 PM

125441

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic794047af4a111dbaba7d9d29eb57eff&transitionType=Document&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Document/Ic794047af4a111dbaba7d9d29eb57eff/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DIc794047af4a111dbaba7d9d29eb57eff%26ss%3D1993179427%26ds%3D2012114974%26origDocGuid%3DI011903bc352c11d9abe5ec754599669c&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0 
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0255199801&originatingDoc=I011903bc352c11d9abe5ec754599669c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0166634201&originatingDoc=I011903bc352c11d9abe5ec754599669c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0255580001&originatingDoc=I011903bc352c11d9abe5ec754599669c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0383315101&originatingDoc=I011903bc352c11d9abe5ec754599669c&refType=MC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0255199801&originatingDoc=I011903bc352c11d9abe5ec754599669c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0254828001&originatingDoc=I011903bc352c11d9abe5ec754599669c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0255368201&originatingDoc=I011903bc352c11d9abe5ec754599669c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0255199801&originatingDoc=I011903bc352c11d9abe5ec754599669c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Parkway Iron & Metal Co. v. New Jersey Mfrs. Ins. Co., 266 N.J.Super. 386 (1993)
629 A.2d 1352

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 2

claims that the exclusion is invalid and against the declared public policy of this State. We resolve the dispute against NJM
and find the exclusion invalid.

*388  On June 16, 1989 Paul Passenti was the operator of a truck owned by Bonland Industries, Inc. and insured by defendant,
NJM. Plaintiff Lewis Williams was a crane operator employed by Parkway Iron and Metal Company (Parkway). On that date
Passenti drove his truck to Parkway, **1353  the consignee of its cargo, where the truck was unloaded by a crane operated
by Williams.

Passenti alleged in his complaint filed in the Law Division, that Williams was negligent during the course of unloading Bonland
Industries' truck causing a dangerous condition resulting in Passenti's injury. Passenti claimed that he “was the operator of a
truck vehicle which he brought to ... Parkway at 613 Route 46 East in the City of Clifton for the purpose of removing scrap
metal from the aforesaid truck.” Passenti claimed that:

At the time and place aforesaid, the defendant, PARKWAY IRON & METAL CO. was the owner of
a crane vehicle which was operated by the defendant, LEWIS WILLIAMS, as agent, servant and/or
employee of defendant, PARKWAY IRON & METAL CO., in a careless and negligent manner causing
a dangerous and hazardous condition to exist on the truck vehicle which plaintiff was operating.

As a result of the alleged negligence of Williams, who was acting for Parkway, the claimant Passenti demanded damages for
“severe and permanent injuries.” Passenti seemed to claim that while Williams was unloading sheet metal from the truck with
Parkway's crane, Williams loosened a metal bar on the truck which later caused the accident and Passenti's injuries. Parkway's
crane was not attached to the truck.

Under Part IV(A) of the “Business Auto Policy” issued to Passenti's employer, Bonland Industries, NJM agreed to:

(1) pay all sums the insured legally must pay as damages because of bodily injury or property damage to which this insurance
applies caused by an accident and resulting from the ownership, maintenance or use of a covered auto.

(2) [NJM has] the right and duty to defend any suit asking for these damages. However, we have no duty to defend suits for
bodily injury or property damage not covered by this policy.

Part IV(D) of NJM's policy defined the class of users covered under the policy, providing:

Anyone else is an insured while using with your permission a covered auto you own, hire or borrow....

*389  “Use” was not otherwise defined in the NJM policy. The words “loading and unloading” were not used or defined in
the policy.

The exclusion at issue here is at Part IV(C)8 of NJM's policy, entitled “WE WILL NOT COVER–EXCLUSIONS,” which provides:

Bodily injury or property damage resulting from the movement of property by a mechanical device (other
than a hand truck) not attached to the covered auto.
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NJM claims that this exclusion was adopted by the automobile insurance industry as a response to our 1977 opinion in

Bellafronte v. General Motors Corp., 151 N.J.Super. 377, 376 A.2d 1294 (App.Div.), certif. denied, 75 N.J. 533, 384 A.2d
513 (1977), a decision in which Judge Pressler held that an automobile insurance carrier could not limit the class of users
insured under the “loading and unloading clause.” The carrier in Bellafronte had attempted to exclude “(1) a lessee or borrower
of the automobile, or (2) an employee of the named insured or of such lessee or borrower” from coverage during loading and

unloading operations. Id. 151 N.J.Super. at 381, 376 A.2d 1294. We held in Bellafronte that the language of this exclusion
limiting a class of users as insureds under the “loading and unloading” aspect of the omnibus clause was void as against public

policy because inconsistent with N.J.S.A. 39:6–46(a). That statute specifically required coverage for “any other person using
or responsible for the use of any such vehicle” against liability “growing out of the maintenance, use or operation of the motor

vehicle.” Bellafronte, supra, at 380–81, 376 A.2d 1294. N.J.S.A. 39:6–46(a) has been replaced by the currently applicable

N.J.S.A. 39:6B–1, which states:

Every owner or registered owner of a motor vehicle registered or principally garaged in this State shall
maintain motor vehicle liability insurance coverage, under provisions approved by the Commissioner
**1354  of Insurance, insuring against loss resulting from liability imposed by law for bodily injury,

death and property damage sustained by any person arising out of the ownership, maintenance, operation
or use of a motor vehicle.... [Emphasis added.]

While NJM's Exclusion 8 is structured expressly to eliminate coverage for a particular type of activity, the net effect is to
deprive certain persons or entities of omnibus coverage in certain situations. In the case before us, the crane operator, Williams,
*390  and his employer, the consignee of cargo, Parkway, are eliminated as permissive users and additional insureds because

Parkway's crane was used in the unloading operation. We recognize that there may be underwriting merit to the insurance
industry's effort to eliminate fortuitous coverage for certain owners of business premises and their employees while using their
own equipment who are usually adequately covered under their CGL policies. But we must conclude that Exclusion 8 is invalid
and against the public policy of this State.

NJM contends that Judge Pressler's holding in Bellafronte “implicitly demonstrates” that it is permissible to limit the activity
covered and scope of permission without violating New Jersey's public policy as long as the class of users is not restricted. NJM
claims that a vehicle policy can limit “the type of activity covered rather than restrict the Class of users.”

We disagree with NJM's contention. Exclusion 8 attempts, in effect, to eliminate coverage for a class of users of the vehicle
during the loading and unloading operation where the injury or damage results “from the movement of property by a mechanical
device (other than a hand truck) not attached to the covered auto.”

Judge Pressler's language in her opinion in Bellafronte, supra, 151 N.J.Super. at 383, 376 A.2d 1294, might suggest to some
that certain activities by potential users could be circumscribed by valid exclusions to the “loading and unloading” aspect of
the omnibus coverage. Whatever Bellafronte may imply in that regard, we conclude that the present Exclusion 8 is, in our

court's words in that case, “an unwarranted attempt to diminish the extent of coverage required by the statute.” Id. at 383,
376 A.2d 1294.

This conclusion is compelled in our view by our Supreme Court's decision in Ryder/P.I.E. Nationwide, Inc. v. Harbor Bay,
119 N.J. 402, 575 A.2d 416 (1990), a case involving the limits of liability available to a self-insurer and its additional insured for
a “loading and unloading” accident. In Ryder/P.I.E. Nationwide, the Supreme Court stated, “Our analysis has two considerations.
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*391  We first examine an insurer's obligation to provide coverage to an additional insured in a loading and unloading accident

in the context of a liability insurance policy.” Id. at 404, 575 A.2d 416. In her initial analysis, Justice Garibaldi first recognized,
“The obligation to provide coverage to an additional insured in a loading and unloading case can arise from the explicit language

in a liability policy.” Id. at 406–07, 575 A.2d 416. She then stated, “New Jersey courts also have recognized that the obligation
to provide coverage in a ‘loading and unloading’ accident arises from statute and therefore cannot be limited by contract.”

Id. at 407, 575 A.2d 416 (emphasis added), citing Bellafronte, supra, 151 N.J.Super. at 377, 376 A.2d 1294. Then Justice
Garibaldi unequivocally expressed our Supreme Court's understanding of the legal duty of the automobile insurer in the loading
and unloading context:

Bellafronte makes clear the broad scope of coverage that an insurer must provide for accidents arising
during loading and unloading. Because of statutorily-imposed omnibus requirements, any contractual
attempt to exclude coverage for an additional insured will be held invalid. Moreover, all parties subject
to omnibus coverage requirements—both self-insurers and those with liability policies—must provide

coverage. [ 119 N.J. at 408, 575 A.2d 416.]

With this strong expression from our Supreme Court, we cannot condone Exclusion 8 in NJM's policy which attempts to
**1355  exclude coverage for Williams, the crane operator, and his employer, Parkway, the consignee of the cargo, for this claim

against them allegedly arising out of the unloading of Bonland Industries truck with Parkway's crane. Exclusion 8 is invalid

and against the public policy of this State as expressed in N.J.S.A. 39:6B–1 and Ryder/P.I.E. Nationwide. The exclusion
refers to mechanical equipment but effectively serves to eliminate coverage for certain additional insureds during the unloading

operation. Accord Truck Ins. Exchange v. Home Ins. Co., 841 P.2d 354, 358 (Colo.Ct.App.1992), cert. denied, Dec. 1, 1992
(identical mechanical device exclusion held violative of Colorado's public policy).

Reversed.

All Citations

266 N.J.Super. 386, 629 A.2d 1352

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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841 P.2d 354
Colorado Court of Appeals,

Div. II.

TRUCK INSURANCE EXCHANGE, Plaintiff–Appellee,
v.

The HOME INSURANCE COMPANY, Defendant–Appellant.

No. 91CA1112.
|

June 4, 1992.
|

Rehearing Denied July 2, 1992.
|

Certiorari Denied Dec. 1, 1992.

Synopsis
Comprehensive general liability carrier for aluminum company brought action against business automobile liability insurer for
employer seeking indemnification from defendant for amount of judgment, interest, attorney fees, and costs the plaintiff was
required to pay for injuries sustained by employee of employer as result of aluminum company's alleged negligence during
loading of employer's truck. The District Court, City and County of Denver, Connie L. Peterson, J., entered summary judgment
in favor of the plaintiff, and defendant insurer appealed. The Court of Appeals, Tursi, J., held that: (1) aluminum company and
its employees were permissive users of the truck, thus, were entitled to qualify as insureds pursuant to Automobile Accident
Reparations Act, and, thus defendant's exclusion was invalid to the extent it attempted to limit compulsory classifications of
insureds to whom defendant was obligated to provide insurance, and (2) the employee's injuries arose out of the use of the
covered motor vehicle.

Affirmed.

Procedural Posture(s): On Appeal; Motion for Summary Judgment.

Attorneys and Law Firms

*355  Anderson, Campbell and Laugesen, P.C., Franklin D. Patterson, Charles A. Madison, Denver, for plaintiff-appellee.

Wood, Ris & Hames, P.C., Jeffrey Clay Ruebel, Mary E. Gibbons, Denver, for defendant-appellant.

Opinion

Opinion by Judge TURSI.

Defendant, Home Insurance Company, (Home) the business automobile liability insurance carrier for Dixie Petrochemical Co.,
appeals a summary judgment entered in favor of plaintiff, Truck Insurance Exchange, (Truck) comprehensive general liability
carrier for Golden Aluminum Co. In that judgment, the district court found Home to be primarily liable for coverage of injuries
sustained by an employee of Dixie as a result of Golden's negligence during the loading of a Dixie truck. We affirm.

The driver of the Dixie truck was injured while acting within the course and scope of his employment. When the accident
occurred, the driver was standing on the bed of a Dixie truck upon which a metal cylinder containing chlorine gas was being
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loaded at the Golden plant. The cylinder was attached by hooks to an independent loading mechanism owned by Golden and
operated by Golden's employee. During the *356  loading process, the cylinder fell from the hooks onto the bed of the truck.
The driver jumped to the ground to avoid being struck and suffered injuries in doing so. Part of his injuries were sustained when
a truck railing which had been removed and propped against the truck fell over and struck his lower back.

The driver received workers' compensation benefits and then filed suit against Golden for the negligence of its employees.
Truck provided a defense to Golden, but sought primary coverage from Home on the ground that driver's injuries arose out of
the ownership or use of a vehicle owned by Home's insured. Home denied that its insurance coverage extended to Golden and,
therefore, declined to provide either coverage or a defense.

Upon jury trial of his negligence action, the driver was awarded $247,150. Truck satisfied this judgment on behalf of Golden and
then brought this action seeking indemnification from Home for the amount of the judgment, interest, attorney fees, and costs.

Home contended that it is not liable for primary coverage or driver's claims because (1) the policy language did not include
Golden as an insured and (2) it excluded any bodily injuries resulting from the movement of property by a mechanical device
not attached to the covered vehicle. Alternatively, it contended that the driver's injuries did not arise out of the use of a motor
vehicle, thereby defeating compulsory coverage.

Ruling on cross-motions for summary judgment presented on stipulated facts, the trial court entered judgment in favor of Truck.
It specifically held that the driver's injuries arose out of the use of the motor vehicle and that the exclusions in Home's policy
were in derogation of the Colorado Automobile Accident Reparation Act and were, therefore, invalid.

I.

Home first contends that the trial court erroneously found that Golden and its employees are insureds under its business
automobile liability policy. We disagree.

The Colorado Automobile Accident Reparations Act (Act) mandating compulsory no-fault insurance also requires “registrants
of motor vehicles in this state to procure insurance covering legal liability arising out of ownership or use of such vehicles

and also providing benefits to persons ... injured in accidents involving such vehicles.” Section 10–4–702, C.R.S. (1987

Repl.Vol. 10A); see Leland v. Travelers Indemnity Co., 712 P.2d 1060 (Colo.App.1985).

Under § 10–4–706(1), C.R.S. (1991 Cum.Supp.), an owner of a motor vehicle must comply with the Act by providing
statutorily-mandated minimum coverages which are subject only to limitations and exclusions specifically authorized by the Act.

The statutory classification of persons to whom this coverage must extend is codified at § 10–4–703(6), C.R.S. (1987
Repl.Vol. 4A), which provides:

Insured means the named insured, relatives of the named insured who reside in the same household as
the named insured, or any person using the described motor vehicle with the permission of the named
insured. (emphasis supplied)
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 The provisions of the Act are included as part of every automobile insurance policy and govern in any conflict between a policy

and the Act. Allstate Insurance Co. v. Allen, 797 P.2d 46 (Colo.1990).

 Although insurers may exclude risks or limit coverage so long as public policy is not violated, Chacon v. American Family
Mutual Insurance Co., 788 P.2d 748 (Colo.1990), insurance policy provisions which attempt to dilute, restrict, or condition

coverages required by the Act are void and invalid. Meyer v. State Farm Mutual Automobile Insurance Co., 689 P.2d 585

(Colo.1984); Murphy v. Dairyland Insurance Co., 747 P.2d 691 (Colo.App.1987).

 Based on its policy, Home contends that Golden and its employees are excluded from coverage as insureds since they were
moving property to and from the vehicle. The provision defining insureds, upon which Home relies, provides that:

*357  Anyone else is an insured while using with your permission a covered auto you own, hire or
borrow except ... [a]nyone other than your employees, a lessee or borrower or any of their employees,
while moving property to or from a covered auto. (emphasis supplied)

The trial court held that this exclusion improperly narrows the class of insureds to whom Home is required by the Act to provide
coverage. We agree.

It is undisputed that the driver's injuries occurred when cylinders of chlorine were being loaded onto the truck, that Golden
employees were loading the cylinders onto the truck, and that they had permission to use the truck during the loading process.
Therefore, if the Golden employees were using the truck with permission, they are insureds under the Act to whom Home is
obligated to provide coverage.

Here, Home's policy provides loading and unloading coverage, thereby expanding the coverage intended by the word “use”. See

Colorado Farm Bureau Mutual Insurance Co. v. West American Insurance Co., 35 Colo.App. 380, 540 P.2d 1112 (1975).
Because Golden employees were permissive users of the truck, they are entitled to qualify as insureds pursuant to the Act.
Therefore, to the extent Home's policy exclusion attempts to limit the compulsory classification of insureds to whom defendant
is obligated to provide coverage, it is contrary to the Act and invalid. See Trinity Universal Insurance Co. v. Hall, 690 P.2d

227 (Colo.1984); Bukulmez v. Hertz Corp., 710 P.2d 1117 (Colo.App.1983), aff'd in part sub nom. Blue Cross v. Bukulmez,
736 P.2d 834 (Colo.1987).

Contrary to Home's contention, the Act does not permit optional exclusions limiting the scope of insureds to whom compulsory
coverage must be provided.

 The Act does spell out limited permissible exclusions by which an insurer may restrict or condition coverage. See § 10–

4–712, C.R.S. (1991 Cum.Supp.) and § 10–4–721, C.R.S. (1987 Repl. Vol 4A). However, statutes which specify certain

situations must be construed to exclude from its operation all other situations not specified. See In re Marriage of Van
Inwegen, 757 P.2d 1118 (Colo.App.1988). Accordingly, because none of the enumerated exclusions apply here, we construe the
Act to prohibit an exclusion which narrows the statutory classification of insured entitled to compulsory automobile liability
coverage.
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 We also reject Home's contention that § 10–4–707(1), C.R.S. (1991 Cum.Supp.) limits the scope of mandatory insureds.
This section applies only to insureds who are entitled to receive personal injury protection benefits. Hence, it is inapplicable

here. Cf. Milbank Mutual Insurance Co. v. Dairyland Insurance Co., 373 N.W.2d 888 (N.D.1985).

Finally, we agree with the trial court's conclusion that the holding in Allied Mutual Insurance Co. v. Home Insurance Co.,
797 P.2d 763 (Colo.App.1990) is not dispositive of this issue. In that case, we construed the identical “insured” clause to exclude
from coverage those who are neither an employee, lessee, or borrower of the named insured who are not involved in the moving
of property to or from an insured vehicle.

Our disposition of that case turned on our construction of an unambiguous policy provision and did not extend to the public
policy issue whether the provision constitutes an improper limitation in derogation of the Act. Accordingly, it is not persuasive

authority here. See Littleton Education Ass'n v. Arapahoe County School District No. 6, 191 Colo. 411, 553 P.2d 793 (1976).

II.

 Home next contends that, even if Golden is an insured for purposes of the Act, coverage is precluded since driver's injuries
were incidental to, and did not arise out of, the use of the motor vehicle. We disagree.

The loading and unloading of the insured vehicle in this case constitutes a covered use which is not foreign to the inherent use of

the insured vehicle. See  *358  Colorado Farm Bureau Mutual Insurance Co. v. West American Insurance Co., supra; Azar
v. Employers Casualty Co., 178 Colo. 58, 495 P.2d 554 (1972).

 However, for an injury to “arise out of the use” of a motor vehicle, there must be a causal connection or relationship between
the injury and the use of the vehicle which must show that the injury would not have occurred “but for a conceivable use of

the vehicle that is not foreign to its inherent purpose.” Kohl v. Union Insurance Co., 731 P.2d 134 (Colo.1986); see Titan
Construction Co. v. Nolf, 183 Colo. 188, 515 P.2d 1123 (1973); Trinity Universal Insurance Co. v. Hall, supra. It is sufficient if
the claimants demonstrate that the injury originated in, grew out of, or flowed from a use of the vehicle. Kohl v. Union Insurance

Co., supra; State Farm Automobile Insurance Co. v. Cung La, 819 P.2d 537 (Colo.App.1991).

Again, agreeing with the trial court, we conclude that the injuries sustained by the driver flowed from the loading of the truck.

But for the loading of the cylinder onto the truck, the injuries would not have occurred. Thus, pursuant to § 10–4–706(1),
C.R.S. (1991 Cum.Supp.), Home must provide liability coverage for the bodily injuries sustained from the accident.

III.

 The automobile liability policy also contains an exclusion which precludes coverage for “[b]odily injury or property damage
resulting from the movement of property by a mechanical device (other than a hand truck) not attached to the covered auto.”
Home contends that this policy exclusion operates to preclude coverage. We disagree.

Since we have determined that driver's injuries arose from a covered use of the truck, the Act mandates that Home provide
compulsory coverage therefor. Accordingly, the exclusion is invalid inasmuch as it narrows the circumstances under which

compulsory coverage applies. Cf. Williams–Diehl v. State Farm Fire & Casualty Co., 793 P.2d 587 (Colo.App.1989).
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The judgment is affirmed.

STERNBERG, C.J., and SMITH, J., concur.

All Citations

841 P.2d 354

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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 Distinguished by Great West Casualty Company v. Robbins, 7th Cir.(Ind.), August 16, 2016

278 Fed.Appx. 454
This case was not selected for publication in the Federal Reporter.

Not for Publication in West's Federal Reporter See Fed. Rule of Appellate Procedure
32.1 generally governing citation of judicial decisions issued on or after Jan. 1, 2007. See
also Fifth Circuit Rules 28.7, 47.5.3, 47.5.4. (Find CTA5 Rule 28 and Find CTA5 Rule 47)

United States Court of Appeals,
Fifth Circuit.

GULF UNDERWRITERS INSURANCE COMPANY, Plaintiff–Appellant,
v.

GREAT WEST CASUALTY COMPANY, Defendant–Appellee,
v.

Hammerblow Corporation, Defendant–Appellant.

No. 06–51294.
|

May 22, 2008.

Synopsis
Background: Excess insurer sued automobile insurer, seeking a declaration that the automobile insurer's policy afforded
coverage for claims in an underlying tort suit. The United States District Court for the Western District of Texas, 2005 WL
946834, granted summary judgment against the excess insurer, and it appealed.

Holdings: The Court of Appeals held that:

term “operation,” within the meaning of a Wisconsin statute requiring the automobile policy to cover liability of vehicle owners
or operators arising from the negligent operation of the vehicle, encompassed loading and unloading done by use of a mechanical
device, but

genuine issues of material fact existed as to whether an operator had permission to load and unload an insured trailer.

Vacated and remanded.

Procedural Posture(s): On Appeal; Motion for Summary Judgment.

Attorneys and Law Firms

*454  Richard P. Colquitt, Fulbright & Jaworski, Houston, TX, for Plaintiff–Appellant.

*455  Anthony Scott Cox, Hermes Sargent Bates, Dallas, TX, for Defendant–Appellee.

Appeal from the United States District Court for the Western District of Texas, USDC No. 04–CV–432.

Before KING, STEWART, and PRADO, Circuit Judges.
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Opinion

PER CURIAM: *

**1  This is a declaratory judgment case addressing coverage under an automobile policy issued by Great West Casualty Co.
(“Great West”) with respect to an underlying state court tort suit brought by Arturo Garcia against Hammerblow Corporation
(“Hammerblow”). Gulf Underwriters Insurance Co. (“Gulf”), Hammerblow's excess insurer, sought a declaration that the Great
West policy afforded coverage to Hammerblow for the claims within the tort suit. The district court, relying on a mechanical
device exclusion contained in the Great West policy, granted summary judgment to Great West. Because we conclude that
the district court erred in upholding the exclusion, and therefore in granting summary judgment to Great West, we vacate the
judgment entered below and remand for further proceedings.

I.

Hammerblow is a manufacturer and distributor of trailer jacks and couplers, headquartered in Wisconsin. Roehl Transport,
Inc. (“Roehl”) is a transport company that is based in Wisconsin, but also does business in Texas. In 1994, Hammerblow and
Roehl reached an agreement authorizing Hammerblow to use Roehl's trailers. Under this arrangement, Roehl transported raw
materials from Wisconsin to Hammerblow's El Paso facility. Roehl would then drop the loaded trailer in El Paso and hookup
to a trailer with finished goods, which it would transport to other cities on its way back to Wisconsin. After Roehl dropped off
the loaded trailer of raw materials in El Paso, Hammerblow would move the Roehl trailers to Hammerblow's Juarez, Mexico
facility and then back to El Paso. It is undisputed that, under the agreement between the parties, Hammerblow had permission
to load and unload the Roehl trailers with loads that would be transported by Roehl. However, the parties dispute whether the
agreement permitted Hammerblow to load and unload the trailer with other materials, that would not be transported by Roehl,
for its own purpose and use.

On December 11, 2002, Arturo Garcia, an independent Mexican truck driver, was injured at the El Paso Hammerblow facility
when steel pipes fell onto him from the bed of a trailer owned Roehl. Prior to Garcia's arrival at the yard, Javier Rodriguez was
utilizing a forklift to load the bundles of round steel tubes onto the flat-bed trailer. Roehl had not been contracted to haul the
steel tubes that Rodriguez was loading on to the Roehl trailer. Rodriguez had not yet completed loading the trailer when Garcia
arrived to pick up the load and was injured by the falling pipes. At the time of Garcia's injury, Rodriguez was not operating
the forklift, but was walking back to the forklift to complete the loading of the pipes. After the pipes fell, Rodriguez used the
forklift to move the pipes off Garcia.

Hammerblow had several insurance policies in place at the time of the accident. It had a primary commercial general liability
policy issued by Northfield Insurance *456  Company (“Northfield”) and a primary auto policy issued by Royal Insurance

Company (“Royal”). 1  Hammerblow also had a commercial excess liability policy issued by Gulf. This policy limited Gulf's
indemnity obligation to “ultimate net loss” in excess of the amount of insurance provided by policies of “underlying insurance,”
and expressly provided that the policy was “excess over any other valid and collectible insurance whether such other insurance
stated to be primary, contributing, excess, contingent or otherwise.”

**2  At the time of the accident, Roehl was covered by a commercial auto policy issued by Great West. The Great West policy
was issued in Wisconsin to Roehl, a Wisconsin insured. Hammerblow is not named insured under this policy. The Great West
policy provided primary liability coverage to anyone who permissibly used a covered auto owned by Roehl. The policy contains
the following mechanical device exclusion:

B. EXCLUSIONS

This insurance does not apply to any of the following:
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....

8. MOVEMENT OF PROPERTY BY MECHANICAL DEVICE

“Bodily injury” ... resulting from the movement of property by a mechanical device (other than a hand truck) unless the
device is attached to the covered “auto” ...

The policy states that: “ ‘Auto’ means a land motor vehicle, ‘trailer’ or semitrailer designed for travel on public roads but does
not include ‘mobile equipment.’ ” The Great West policy issued to Roehl contains an endorsement stating that “[a]ny provision
of this Coverage Part that is in conflict with a Wisconsin statute or rule is hereby amended to conform to that statute or rule.”

On February 10, 2003, Garcia and his family filed a tort suit against Hammerblow and others in state court in El Paso. 2  After
Garcia filed suit, Hammerblow tendered the claim to several insurers, including Gulf and Great West, for defense and coverage.
Initially, Great West denied Hammerblow's request for coverage and defense, but subsequently, pursuant to a reservation of
rights, Great West agreed to defend Hammerblow in the underlying tort suit in conjunction with Royal.

Gulf then filed this declaratory judgment action seeking a declaration that Hammerblow qualifies as an additional insured
under the Great West policy; that the Gulf Policy is the “excess policy;” and that the Great West policy is an “underlying
insurance” policy affording coverage to Hammerblow. At Great West's request, Hammerblow was added to the suit as a
defendant. Hammerblow then filed a cross-claim against Great West seeking a declaration that Great West has a duty to defend
and indemnify Hammerblow in the underlying lawsuit.

Gulf and Great West filed cross-motions for summary judgment. The district court granted the motion of Great West on the basis
that the mechanical device exclusion in the Great West policy is valid under Wisconsin law and precludes the damages sought.
The court then denied all other pending motions as moot, including Gulf's motion for summary judgment. Gulf subsequently
sought reconsideration and leave to file a second amended complaint, but *457  the district court denied both requests.
Hammerblow and Gulf filed a timely notice of appeal from the district court's grant of Great West's motion for summary
judgment and denial of Gulf's motions.

II.

This court reviews de novo a district court's grant of summary judgment, applying the same legal standards as the district court.
Allstate Ins. Co. v. Disability Servs. of the Sw. Inc., 400 F.3d 260, 262–63 (5th Cir.2005). Under Federal Rule of Civil Procedure
56, summary judgment is appropriate when the record discloses that there is no genuine issue of material fact and that the

movant is entitled to judgment as a matter of law. FED R. CIV. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106
S.Ct. 2548, 91 L.Ed.2d 265 (1986). In addition, we review de novo a district court's determination of a state law question. Folks
v. Kirby Forest Indus., Inc., 10 F.3d 1173, 1182 (5th Cir.1994).

**3  Coverage under an insurance policy is generally a question of law, Kremers–Urban Co. v. Am. Employers Ins. Co.,
119 Wis.2d 722, 351 N.W.2d 156, 163 (1984), although occasionally insurance coverage is the subject of factual disputes that

make summary judgment inappropriate. See, e.g., Atl. Mut. Ins. Cos. v. Lotz, 384 F.Supp.2d 1292(E.D.Wis.2005).

III.
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 It is undisputed that the Great West policy contains a clear and unambiguous mechanical device exclusion. However, on appeal,

Gulf contends that the mechanical device exclusion contained in the Great West policy is invalid under Wisconsin law 3  because
Wisconsin law mandates that coverage under an automobile policy extend to a third party who is unloading or loading an insured
vehicle. Therefore, Gulf argues, the mechanical device exclusion is unenforceable, and the district court's grant of summary
judgment to Great West was in error.

Under Wisconsin law, when an exclusion in an insurance policy is in reference to some risk of coverage not required by statute,

such exclusion is valid. See Schneider v. Depies, 266 Wis. 43, 62 N.W.2d 431, 434 (1954). Conversely, Wisconsin courts have
invalidated exclusions contrary to the provisions of the Wisconsin insurance statutes or public policy. See, e.g., Rocker v. USAA
Cas. Ins. Co., 289 Wis.2d 294, 711 N.W.2d 634, 645 (2006). Finally, “[c]overages omitted from an insurance contract may
nevertheless be compelled and enforced as though a part thereof where the inclusion of such coverage is required by a properly

enacted statute.” Id. at 646 (quoting Progressive N. Ins. Co. v. Romanshek, 281 Wis.2d 300, 697 N.W.2d 417 (2005)).

Wisconsin Statute § 194.41(1) requires, in part, that a motor carrier be covered by an insurance policy providing:

that the insurer shall be directly liable for and shall pay all damages for injuries to or for the death of
persons or for injuries to or destruction of property that may be recovered against the owner or operator
of any such motor vehicles by reason of the negligent operation thereof in such amount as the department
may require.

WIS. STAT. § 194.41 (2006). The statute does not define “operation,” but in Mullenberg v. Kilgust Mech., Inc., 235 Wis.2d
770, 612 N.W.2d 327 (2000), the Wisconsin Supreme *458  Court examined “[w]hether Wis. Stat. § 194.41 because of its

use of the term ‘negligent operation’ requires insurers to cover the loading activities of third-parties.” Id. at 328. The court
answered in the affirmative, stating that the words “operation” and “operator” in § 194.41 “must be read in the context in which

they are used in order to promote the legislature's objective in enacting the statute.” Id. Further, under Wisconsin Statute
§ 194.02, the words must be given “ ‘the most liberal construction to achieve the aim of a safe, competitive transportation

industry.’ ” Id. (citing WISC. STAT.. § 194.02). Applying this principle, the court concluded that “the word ‘operation’ is
not to be restricted to only a moving vehicle” and held that “ ‘negligent operation’ encompasses loading and unloading” and

that “ ‘operator’ includes a third party permissively unloading the vehicle.” Id. at 330–331.

**4  Under Mullenberg, it is clear that § 194.41 mandates that Great West provide coverage for injuries occurring during

the loading and unloading of a vehicle by a permissive user. 612 N.W.2d at 328; see also Lukaszewicz v. Concrete Research,
Inc., 43 Wis.2d 335, 168 N.W.2d 581, 586 (1969) (interpreting “operate” to include the loading and unloading of a vehicle);

Bauer v. Century Sur. Co., 293 Wis.2d 382, 718 N.W.2d 163, 165 (2006) (“It is undisputed that if Johnston was loading or
unloading the flatbed truck when the power line incident occurred, Great West must provide insurance coverage to Johnston

under the policy.” (citing Mullenberg, 612 N.W.2d at 327)). 4  Therefore, to the extent that the mechanical device exclusion
omits coverage for loading and unloading, the exclusion is void under Wisconsin law, and Great West is obligated to provide
such coverage under the policy.

Great West attempts to distinguish Mullenberg on the basis that it did not expressly consider the issue of whether § 194.41
requires coverage for loading and unloading conducted using motorized equipment not attached to the covered vehicle and
not insured by the insurer. Great West further contends that the mechanical device exclusion at issue here is “widely used in

A-56

SUBMITTED - 9251532 - Katie Wernsing - 5/13/2020 5:48 PM

125441

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ib792508efe9211d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954106645&pubNum=595&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&fi=co_pp_sp_595_434&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_434
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008798034&pubNum=595&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&fi=co_pp_sp_595_645&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_645
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008798034&pubNum=595&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&fi=co_pp_sp_595_645&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_645
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008798034&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6a4dc48e248611da9bcc85e7f8e2f4cd&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006747254&pubNum=595&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST194.41&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_f1c50000821b0
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST194.41&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I19b9f178ff3b11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000388147&pubNum=595&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000388147&pubNum=595&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST194.41&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I19b9f178ff3b11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000388147&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST194.41&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I19b9f178ff3b11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000388147&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST194.02&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST194.02&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I19b9f178ff3b11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000388147&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST194.02&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I19b9f178ff3b11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000388147&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I19b9f178ff3b11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000388147&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST194.41&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I19b9f178ff3b11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000388147&pubNum=595&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&fi=co_pp_sp_595_328&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_328
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969125026&pubNum=595&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&fi=co_pp_sp_595_586&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_586
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969125026&pubNum=595&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&fi=co_pp_sp_595_586&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_586
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia5b7159dd9dd11da8b56def3c325596e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009069818&pubNum=595&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&fi=co_pp_sp_595_165&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_165
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I19b9f178ff3b11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000388147&pubNum=595&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&fi=co_pp_sp_595_327&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_327
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I19b9f178ff3b11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000388147&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST194.41&originatingDoc=I9e903ea728c311dd8dba9deb08599717&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Gulf Underwriters Ins. Co. v. Great West Cas. Co., 278 Fed.Appx. 454 (2008)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 5

insurance policies” and “routinely upheld.” It argues that adopting Gulf's construction of the statute would require Great West to
provide coverage for a separate risk, the mechanical device, which Great West has not elected to insure and for which it has not
received a premium. In support, Great West points us to a number of cases from other jurisdictions upholding similar exclusions,

including Travelers Indemnity Co. v. General Star Indemnity Co., 157 F.Supp.2d 1273 (S.D.Ala.2001); Excel Logistics, Inc.
v. Maryland Casualty Co., No. CV–93–0046415–S, 1995 WL 66990, 1995 Conn.Super. LEXIS 373 (Conn.Super.Ct. Feb. 1,
1995); and Hanover Insurance Co. v. Canal Insurance Co., No. 05–1591(SDW), 2007 WL 1413413, 2007 U.S. Dist. LEXIS
39635 (D.N.J. April 3, 2007). However, as the Wisconsin Supreme Court has noted: “Cases from outside of this state are of
little help in deciding a construction of our statute.” Lukaszewicz, 168 N.W.2d at 586.

*459  As a federal court sitting in diversity, in the absence of a final decision by the state's highest court on the issue at hand,
it is our duty to determine, in our best judgment, how the highest court of the state would resolve the issue if presented with

the same case. Transcon. Gas Pipe Line Corp. v. Transp. Ins. Co., 953 F.2d 985, 988 (5th Cir.1992). In Mullenberg, the
Wisconsin Supreme Court stated that:

A motor carrier by definition undertakes to transport passengers and property. Wis. Stat. § 194.01(1).
Inherent in this task is that the carrier will be loaded and unloaded. Loading and unloading involves
repeated, frequent contact with the motor carrier. Within this framework and considering the subject
matter of Wis. Stat. ch. 194, as well as the legislature directive to construe ch. 194 liberally to protect
the shipping public as well as the traveling public, we conclude that “negligent operation” encompasses
loading and unloading.

**5  612 N.W.2d at 330–31. In light of these broad policy concerns, we conclude that the Wisconsin Supreme Court
would interpret the word “operation” in § 194.41 to encompass all loading and unloading, including that done by use of a

mechanical device. See Bauer, 718 N.W.2d at 165 (holding that § 194.41 mandated that the insurer provide coverage for
an injury occurring during unloading of the covered vehicle and involving the use of a mechanical device). Our conclusion
furthers Wisconsin's goal of interpreting § 194 “liberally” to “protect the shipping public as well as the traveling public.” See

Mullenberg, 612 N.W.2d at 331. Although Great West advances some persuasive policy arguments in support of its position,
it has not pointed us to any caselaw indicating that Wisconsin would adopt these arguments and exclude loading and unloading
by way of mechanical devices from the scope of § 194.41.

Therefore, because we conclude that the word “operation” in § 194.41 includes loading and unloading through the use of a
mechanical device, an injury occurring during the permissive unloading of the vehicle must be covered by the motor carrier's
policy, even if such loading or unloading is accomplished through the use of a mechanical device. To the extent that the Great
West policy excludes such coverage, the exclusion is invalidated and coverage is compelled as though a part of the policy.
Rocker, 711 N.W.2d at 646. Therefore, the application of the mechanical device exclusion contained in the Great West policy
can not support a grant of summary judgment in its favor.

IV.

 This is not, however, the end of our inquiry. As the Wisconsin Supreme Court has held, coverage under § 194 is only mandated if

the individual was permissively loading or unloading the vehicle. See Mullenberg, 612 N.W.2d at 330–31 (defining the word
“operator” in § 194.41 to include “a third party permissively unloading the vehicle”). Therefore, Great West is only required to
provide coverage for Garcia's injury if Hammerblow's loading of the pipes onto the trailer was a permissive use. The burden of
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proving requisite permission rests with the party seeking to establish coverage. Derusha v. Iowa Nat'l Mut. Ins. Co., 49 Wis.2d
220, 181 N.W.2d 481, 482 (1970). Each party argues that the evidence regarding permissive use entitles it to summary judgment.

The district court's opinion evidences some confusion over the proper allocation of the burdens of proof with regard to summary
judgment on this issue. “[T]he party moving for summary judgment must demonstrate the absence of a genuine issue of material

fact, but need not negate *460  the elements of the nonmovant's case.” Little v. Liquid Air Corp., 37 F.3d 1069, 1075
(5th Cir.1994). If the moving party meets the initial burden of showing that there is no genuine issue, the burden shifts to the
nonmovant to set forth specific facts showing the existence of a genuine issue for trial.  FED.R.CIV.P. 56(e). The nonmovant
cannot satisfy his summary judgment burden with conclusional allegations, unsubstantiated assertions, or only a scintilla of

evidence. Little, 37 F.3d at 1075.

**6  Applying this framework to the case at hand, with regard to Great West's motion for summary judgment, Great West was
required to “demonstrate the absence of genuine issue of material fact” that Hammerblow did not have permission to load the

trailer. Id. If Great West did so, the burden would then shift to Gulf to “go beyond the pleadings and designate specific facts

showing that there is a genuine issue for trial” regarding whether Hammerblow had permission. 5  Id. If Gulf failed to meet
this burden, Great West's motion would be granted. Conversely, to succeed on its motion for summary judgment, Gulf was
required to demonstrate an “absence of a genuine issue of material fact” that Hammerblow had permission to load the trailer.
Therefore, if a genuine question of fact exists as to whether Hammerblow had permission to load and unload the trailer with
the pipes, it would not be appropriate to grant either parties' motion for summary judgment.

Gulf argues that it is entitled to summary judgment because the undisputed evidence demonstrates that, as a matter of law,
Hammerblow was permitted to load and unload the trailers for its own purposes. Great West argues that § 194.41 does not
mandate coverage for Hammerblow because the evidence shows that, as a matter of law, Hammerblow was not a permissive
user at the time of the accident. Our review indicates that the following evidence was submitted by the parties on the issue of
permission: April 4, 1994 letter written by Michael Gross, a sales representative of Roehl; affidavit signed by Gross; deposition
excerpts of Gross; the deposition testimony of Tom Liebl, a former Hammerblow employee responsible for scheduling the
delivery of raw materials from Wisconsin to the El Paso plant; and the affidavit of Ted Christie, the general manager of the
Hammerblow El Paso plant at the time of the incident.

A review of this evidence indicates that the issue of permission is squarely in dispute. Both parties produced testimony
supporting their view of the permission issue. Great West produced an affidavit from Gross that “under the agreement, the trailer
was not supposed to be used for any loads that Roehl itself was not going to pick up and was not to be used at Hammerblow's will
and convenience.” The affidavit also states that Rodriguez's loading of the pipes onto the trailer was outside of the agreement
with Roehl. His affidavit also indicates his belief that Hammerblow was never permitted, in the history of the agreement, to
use the trailers for its own purposes. In his deposition testimony, Gross discusses the unloading and loading permitted under
the arrangement. He stated that with respect to the trailers surrendered to Roehl, “he expected it to be unloaded in Mexico
and reloaded in Mexico with freight that Roehl was going to haul.” However, as Gulf points out, *461  Gross's testimony is
directly contradicted by that of Liebl and Christie. Liebl testified that his understanding of the agreement was that “whatever
trucking outfit there was that [sic] going down there that they'd have to allow their trailer to be transported across the border and
unloaded and reloaded if needed.” In his affidavit Christie states that the business arrangement “included Roehl's agreement to
keep a Roehl trailer at the Hammerblow facility in El Paso/Juarez so that it would be unloaded and loaded by Hammerblow at
Hammerblow's convenience. He concluded that “[u]nder the business arrangement in place prior to and during December 2002,
Hammerblow was permitted by Roehl to load and unload Roehl trailers with material at the Hammerblow facility in El Paso.”

**7  Given the conflicting testimony, neither party is entitled to summary judgment because there is a genuine issue for trial
regarding permission. At summary judgment, “[t]he inquiry performed is the threshold inquiry of determining whether there is
the need for a trial—whether, in other words, there are any genuine factual issues that properly can be resolved only by a finder
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of fact because they may reasonably be resolved in favor of either party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
250, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). Here, each party provided evidence sufficient to support a jury verdict in its favor
regarding permission. Resolution of this issue comes down to a credibility determination, which is a genuine issue for trial.

V.

For the reasons stated above, we VACATE the district court's grant of summary judgment in favor of Great West and its dismissal
of Gulf's motions for summary judgment and for leave to file a second amended complaint and REMAND this case to the
district court for further proceedings not inconsistent with this opinion.

All Citations

278 Fed.Appx. 454, 2008 WL 2150022

Footnotes

* Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not be published and is not precedent
except under the limited circumstances set forth in 5TH CIR. R. 47.5.4.

1 Royal is not a party to this declaratory judgment action and paid its $1 million policy limits in the settlement of the
Garcia tort suit.

2 The state tort suit settled shortly after the district court entered its final judgment in this declaratory judgment action.
The settlement was funded by Royal and Gulf; Great West did not contribute.

3 The parties agree that, under Texas choice of law rules, Wisconsin law governs the issue of coverage under the Great

West policy. See, e.g., St. Paul Mercury Ins. Co. v. Lexington Ins. Co., 78 F.3d 202 (5th Cir.1996).
4 Great West attempts to distinguish Mullenberg on the grounds that its holding rested on whether the exclusion applied

equally to all insureds under Wis. Stat. § 632.32. This argument is meritless. Because the court reached its holding based

on the language of § 194.41, the Mullenberg court explicitly declined to consider whether § 632.32 would invalidate

the exclusion at hand. See Mullenberg, 612 N.W.2d at 329 n. 4. Rather, the court clearly held that: “We conclude that
the word ‘operation’ in Wis. Stat. § 194.41(1) includes loading and unloading and an individual permissively unloading

the vehicle is covered by the motor carrier's policy.” Id. at 328–29.
5 It is at this point that the district court erred. Rather than permit a showing of a dispute of material fact over the issue

of permission to defeat Great West's motion for summary judgment, the district court appears to have required Gulf to
show that Hammerblow had permission as a matter of law. This was incorrect, as a showing that the issue of permission
was squarely in dispute would be sufficient to defeat Great West's motion.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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