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NATURE OF THE CASE
These consolidated cases arise from an order (the “Order”) of the Illinois
Commerce Commission (“ICC” or “Commission”) granting Rock Island Clean Line
LLC (“Rock Island”) a certificate of public convenience and necessity (“CPCN”)
pursuant to §8-406 of the Public Utilities Act (“PUA”), 220 ILCS 5/8-406, to construct,
operate and maintain the Illinois portion of a proposed interstate high voltage electric
transmission line (the “Project”) and to conduct a transmission public utility business
in connection therewith. A-241-243.1 The ICC, in its Order, rejected arguments that
Rock Island could not apply for a CPCN because it was not already a public utility at
the time it filed its Petition. The ICC determined that the Project and the service it
would provide satisfied the “public use” standard of §3-105 of the PUA (220 ILCS 5/3
105). The ICC made findings that Rock Island met the criteria for a CPCN under §8
406(b). A-025-028, A-046-048, A-0139, A-0150-51, A-0170, A-0241-43. On petitions
for review filed by the Illinois Landowners Alliance, NFP (“ILA”), Illinois Agricultural
Association (“IAA”) and Commonwealth Edison Company (“ComEd”), the Appellate
Court, Third District, reversed the ICC Order on the grounds that the ICC lacked
jurisdiction to grant a CPCN because Rock Island had not, in the Court’s view, satisfied
the requirements for public utility status. 2016 IL App (3d) 150099 (the “Opinion,”
provided at A-001-A-017). This Court then allowed Petitions for Leave to Appeal filed
by the ICC, Rock Island, the International Brotherhood of Electrical Workers, AFL
CIO, Local Unions 51, 9, 145 and 196 (“IBEW”), and (jointly) Wind on the Wires
(“WOW”) and the Natural Resources Defense Council (“NRDC”). There is no jury

1

Citations to the record of the ICC proceeding are in the form: “Record Volume
(“R.V”) X, C-xxxx. Citations to the Appendix to this brief are in the form: “A-xxx.”
The ICC Order is at R.V 34, C-8475 to R.V35, C-8700; however, in this Brief, citations
to the Order are to the applicable pages of the Appendix to this Brief.
1
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verdict and no question is raised by Rock Island on the pleadings.
ISSUES PRESENTED FOR REVIEW
1.

Did the Appellate Court err in construing the PUA to require that in

order for the ICC to have authority to grant Rock Island a CPCN for the Project, Rock
Island must have already attained public utility status, by already owning or controlling
utility property in Illinois and having customers in Illinois? (Argument §II.)
2.

Did the Appellate Court fail to apply the appropriate standard of review

by (i) failing to give deference to the ICC’s construction and application of the statute
it is responsible for administering, and substituting the Court’s construction of the PUA
for a reasonable construction by the ICC; and (ii) failing to review the ICC’s
determination that Rock Island’s proposal met the “public use” standard as a finding,
and reversing the finding even though it was supported by substantial evidence?
(Argument §III.)
3.

Was the ICC’s determination that Rock Island met the public use

standard supported by substantial evidence? (Argument §III.)
4.

Did the Appellate Court err by construing the PUA in a way that places

a constitutionally-impermissible burden on the interstate transmission of electricity?
(Argument §IV.)
JURISDICTION
The ICC, Rock Island, the IBEW, and WOW and NRDC (jointly), timely filed
Petitions for Leave to Appeals (“PLAs”), pursuant to Supreme Court Rule 315,
requesting review of the Appellate Court Opinion. This Court allowed the PLAs on
November 23, 2016.
STATUTES INVOLVED
This case involves construction of §3-105 and §8-406 of the PUA, 220 ILCS

2
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5/3-105 and 220 ILCS 5/8-406. The full text is set forth in the Appendix, A-244-247.
STATEMENT OF FACTS
The record compiled before the ICC was extensive, comprising over 12,000
pages of pleadings, evidence and briefs, with 31 witnesses presenting testimony.
A.

Description of Rock Island and of the Rock Island Project. Rock

Island requested a CPCN for the Illinois portion of a high voltage direct current
(“HVDC”) electric transmission line that will originate at an alternating current (“AC”)
to-direct current (“DC”) converter station in O’Brien County, Iowa, in the northwest
part of that state. (O’Brien County and the surrounding area of northwest Iowa,
northeast Nebraska, southeast South Dakota and southwest Minnesota was referred to
in the ICC proceeding as the “Resource Area” and is sometimes referred to in this Brief
as “northwest Iowa area.”) The transmission line will cross Iowa to a Mississippi River
crossing point, then cross Illinois approximately 121 miles to a DC-to-AC converter
station in Grundy County. From the converter station, an AC line will run several miles
to ComEd’s Collins substation in Grundy County, where the electricity transported by
the Project from northwest Iowa will be delivered into the northern Illinois transmission
grid. The Project will have a capacity of 3,500 megawatts (“MW”) of electricity and
be able to connect over 4,000 MW of generators in the Resource Area to northern
Illinois. It will deliver over 15 million megawatt-hours (“MWh”) of electricity annually
into Illinois, which is an amount sufficient to meet the annual electricity needs of about
1.4 million homes. R.V1, C0171-72; R.V2, C-0230-31; R.V6, C-1391; A-023-024, A
031; Opinion ¶4-5, 7-8.
The Rock Island Project will be built for the purpose of receiving electricity
from wind generators located in the northwest Iowa area, transmitting it directly across
Iowa into Illinois, and delivering it into the electrical grid in northern Illinois through

3
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the ComEd substation in Grundy County. HVDC technology is being used for the
Project, rather than AC, because HVDC is the more efficient and cost-effective
technology for moving large amounts of power over long distances, particularly power
from variable generating facilities (e.g., wind farms), and also has other advantages
over AC technology for this application. R.V2, C-0245-49; R.V12, C-2816-20; R.V24,
C-5942; A-023-024; A-0201-0202.
Rock Island is a subsidiary of Clean Line Energy Partners, LLC (“Clean Line”),
which is developing, through subsidiaries, several transmission projects in the U.S. The
owners of Clean Line include GridAmerica Holdings Inc., which is owned by National
Grid USA, a major owner and operator of electric transmission and distribution systems
in the northeast U.S., which in turn is owned by National Grid plc, the owner and
operator of the high voltage transmission system in England and Wales. National Grid
USA owns and operates over 8,600 miles of high voltage transmission facilities.
National Grid plc has $75 billion in assets and $22 billion in annual revenues. Other
owners of Clean Line are experienced investors in the energy and renewables industries.
R.V1, C-0167, C-0178-79; R.V6, C-1310-12; R.V 22, C-5280; A-023; Opinion ¶3. As
of December 2013, the owners had invested or committed approximately $95 million
in Clean Line, with about $21.6 million invested in the Rock Island Project. R.V49, C
0038; R.V50, C-0253; Opinion ¶17.
The Project will provide a direct transmission link for wind generating plants in
the northwest Iowa area to transport their output to electricity markets in PJM, including
Illinois. With the high average wind speeds in the northwest Iowa area, wind farms
there can generate electricity more cheaply than can wind farms in Illinois or other
Great Lakes states, which have lower wind speeds. R.V1, C-0169-72; R.V5, C-1174
75. At least 18 wind plant developers are engaged in development activities in the

4
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northwest Iowa area. A-049; R.V19, C-4639-41; R.V21, C-5011; R.V22, C-5250.
However, the potential for construction of cost-effective wind farms in the northwest
Iowa area has not been realized, due to lack of long-distance transmission to efficiently
transport their output to load and population centers like northern Illinois where there
is a demand for cost-effective electricity from renewable resources. Government and
industry sources such as the North American Electric Reliability Corporation and U.S.
Department of Energy have emphasized the need to construct long-distance
transmission to connect areas with excellent wind resources to load and population
centers, but no transmission lines above 345 kv and no DC lines of any size currently
connect northwest Iowa to northern Illinois. A-049-050; R.V1, C-0183-90; R.V5, C
1170-77; R.V6, C-1215-18; R.V19, C-4639-41; R.V22, C-5250; R.V10, C-2292-2302.
Evidence showed that there is strong demand for the low-cost wind generation
resources of the northwest Iowa area that the Project would deliver into northern
Illinois. First, Illinois and many other states in the region encompassed by the PJM
regional transmission organization (“RTO”) have enacted “renewable portfolio
standard” (“RPS”) laws requiring that a specified portion of electricity demand in the
state be supplied from renewable resources such as wind. The Illinois RPS requires
that 25% of electricity demand be met from renewable resources by 2025. 20 ILCS
3855/1-75(c). However, the installed wind generation capacity that can serve Illinois
and other states in the PJM RTO falls far short of the aggregate RPS requirements
mandated by state laws. R.V5, C-1181-87; R.V6, C-1220-21; A-051; Opinion ¶13.
Second, beyond the statutory RPS requirements, there is increasing demand in general
for electricity from renewable sources. R.V5, C-1183-84; A-050-051. Third, there are
ongoing retirements of coal-fired power plants in the U.S., including Illinois, due to age
and environmental requirements. Construction of new coal-fueled plants is unlikely due

5
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to environmental limits; the retiring coal plants will need to be replaced by other,
cleaner generation sources, including wind generation, to maintain a secure electricity
supply and to keep prices from increasing. A-050-052; R.V5, C-1189-91.
Although there is strong and growing demand in Illinois and the PJM region for
lower cost electricity from renewable resources, there is a lack of direct, efficient, high
capacity transmission to bring electricity from wind farms in the northwest Iowa area
to northern Illinois. Developers will not invest significant capital to construct new wind
farms until they are reasonably certain that adequate transmission will be constructed
to deliver the output of the new wind farms to load and population centers where
demand exists. A-049-050; R.V1, C-0189-90; R.V5, C-1178; Opinion ¶15.
The Rock Island Project will be a “merchant” project, meaning that Rock Island
will recover its costs of constructing and operating the Project solely through the
revenues it receives from the specific transmission customers taking service on the
Project, as opposed to through charges to all electricity consumers in the area served by
the Project. Rock Island and its investors, not the retail electricity customers of Illinois,
will bear any risks that the Project cannot fully recover its costs or earn an adequate
return. The Federal Energy Regulatory Commission (“FERC”) found that “Rock Island
has agreed to bear all the risk that the Project will succeed or fail” and “has no ability
to pass on any costs to captive ratepayers.” Rock Island Clean Line LLC, 139 FERC
¶61,142 (2012) at P 16 (A-0334); A-024; A-0152; R.V6, C-1387; R.V19, C-4626-29;
R.V21, C-5231; Opinion ¶14.
B.

Transmission Service to be Provided by the Rock Island Project. An

executive of Rock Island, David Berry, testified that Rock Island will own, operate and
manage the Project to transmit electricity for use by the public. He testified that Rock
Island is constructing and will operate the Project for public use for the transmission of

6

I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

121302

electricity, that Rock Island is holding itself out to serve the public, that Rock Island
accepts regulation by the ICC as a public utility, and that Rock Island is not attempting
to structure its operations so as to avoid public utility status. He identified specific
provisions of the PUA and the ICC’s regulations to which Rock Island, as a public
utility, will be subject, including construction requirements for the transmission line,
procedures for negotiating with landowners for easements, maintaining and reporting
financial information, and issuance of securities. A-030, A-033; R.V6, C-1390-91.
Mr. Berry testified that Rock Island will be obligated to, and will, offer and
provide non-discriminatory, open access transmission service to eligible customers
under an Open Access Transmission Tariff (“OATT”) pursuant to FERC requirements.
Rock Island’s tariff is required to conform to the provisions of the FERC pro forma
OATT. The tariff must also be substantially similar to that of other FERC-jurisdictional
transmission providers, with the exception of the rates which will be specific to the
Project. Rock Island’s tariff will be a component of the overall PJM tariff and will be
administered by PJM. Rock Island’s tariff must be approved by FERC. FERC will
review the tariffs for compliance with its open access rules and to ensure that it does
not unduly discriminate against or provide undue preference to any eligible customers.
A-030, A-047; R.V6, C-1380-81, C-1387-88.
Rock Island must offer transmission service to “eligible customers,” as defined
by FERC. FERC defines “eligible customers” very broadly, essentially requiring Rock
Island to offer service to any buyer of transmission service, subject only to the
limitations of §212(h) of the Federal Power Act (16 U.S.C. §824k(h)). That section
prohibits FERC from ordering that transmission service be provided directly to end user
customers; however, since the Illinois PUA requires transmission and distribution
“delivery services” to be offered to retail customers, who can choose their electricity

7
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supplier (220 ILCS 5/16-102, 16-103(b)), Rock Island will offer transmission service
to retail end-user customers. R.V6, C-1381.
Under Rock Island’s tariff, eligible customers for transmission service will
include (1) generators in the northwest Iowa area who contract for transmission service
to deliver the electricity produced by their plants to the delivery point at the ComEd
substation in Grundy County; (2) electricity purchasers such as utilities, competitive
retail suppliers, municipal utilities, and electric cooperatives, who contract for
transmission service to deliver the electricity they purchase from generators in the
northwest Iowa area to the delivery point in Illinois, for ultimate delivery to end-user
customers; and (3) retail electricity customers who contract for transmission service to
deliver to Illinois electricity they purchase from generators in the northwest Iowa area.
For the first two categories of customers, the electricity transported and delivered to
northern Illinois by the Project will ultimately be sold to and used by thousands of retail
customers. With respect to the third category, as a practical matter, it is unlikely that
residential end users will contract for transmission service, due to the size of
transmission transactions and the sophistication required to engage in them. However,
larger end user customers may contract for transmission service to facilitate
procurement and delivery of electricity produced by wind farms in the northwest Iowa
area. Examples could include a large institution such as a university or medical center
complex or a government entity procuring electricity for its buildings and facilities. A
030-031, A-033; R.V6, C-1388-90.
As an open access transmission provider under FERC jurisdiction, Rock Island
will offer all eligible customers the opportunity to purchase transmission service. Rock
Island will not deny any eligible customer the opportunity to purchase transmission
service, and will not unduly discriminate against any transmission customer in favor of

8
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another eligible customer. This obligation applies to all providers of transmission
service under FERC jurisdiction.

FERC has authorized Rock Island to provide

transmission service at rates negotiated with customers, but subject to the conditions
that (1) Rock Island cannot limit transmission service on the Project to electricity
generated from any specific source, and (2) Rock Island cannot give preference to any
particular type or types of customers over other customers that seek to contract for
transmission service. R.V6, C-1382, C-1387-88; A-030, A-035, A-047; Rock Island
Clean Line LLC, 139 FERC ¶61,142 (2012) at P 31. FERC also granted Rock Island
authority to initially contract up to 75% of the transmission capacity on the Project to
“anchor tenant” customers, and to contract the remaining transmission capacity through
an “open season” process. Id., PP 28-30.
The opportunity to contract for transmission service as an anchor tenant will
only apply to the initial offering of service on the Project. R.V6, C-1385. In offering
customers the opportunity to contract for service as anchor tenants, Rock Island must
follow steps which FERC has approved: First, Rock Island must engage in substantial
efforts to identify both (i) generators in the Resource Area and (ii) load serving entities
and other purchasers that seek to purchase and transmit electricity, and must also accept
requests from any other eligible customers to participate in the anchor tenant process.
The customers requesting service through this process must demonstrate the ability to
meet credit standards, a need to contract for blocks of transmission capacity, and a
likelihood of entering into an agreement consistent with the Project’s development
timeline.

Second, if requests for transmission service exceed the amount of

transmission capacity that Rock Island is authorized to contract with anchor tenants,
Rock Island must use objective criteria, consistent with FERC requirements, to select
the eligible customers with whom it will negotiate anchor tenant agreements. Third,
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Rock Island must make a filing with FERC listing and describing the eligible customers
who negotiated for anchor tenant service and the customers who executed agreements,
among other information. R.V6, C-1383.
Transmission capacity that is not contracted to anchor tenant customers (this
will be at least 25% of the Project’s capacity) will be offered to eligible customers
through an “open season” process. FERC reviewed and approved Rock Island’s
proposed open season process as fair, transparent and nondiscriminatory. R.V6, C
1382-83, 1384. Rock Island will offer open season participants the same rates, terms,
and conditions offered to the anchor customers. 139 FERC ¶ 61,142 (2012), P 5. All
eligible customers can participate in the open season, which will include these steps:
(1) Rock Island will post detailed bidding guidelines, bid evaluation criteria, estimated
rates and form agreements on an Internet website. (2) Rock Island will provide notice
of the open season in trade publications. (3) All requests for service will receive equal
priority and be evaluated using the posted criteria. (4) Rock Island will file a report with
FERC describing the open season process, the method used to evaluate bids, and the
parties that contracted for transmission service. R.V6, C-1384.
If transmission capacity on the Project remains available after the open season
is concluded, it will be offered and available to any eligible customers (not just those
who participated in the anchor tenant or open season processes). R.V6, C-1384.
Transmission capacity that becomes available (e.g., as initial contracts expire) will be
offered, pursuant to the Rock Island OATT, to any eligible customer. R.V6, C-1385.
Any eligible customer will be able to request service at any time. If non-interruptible
(“firm”) transmission service is not available because it is fully subscribed, Rock Island,
as required by FERC, must provide interruptible (non-firm) service to requesting
customers. Non-firm service is available whenever a firm service customer is not using
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its contracted capacity. Because all or most of the power transmitted on the Project will
be from wind farms, which generate power only a portion of the time, non-firm service
will be available to customers much of the time. Id.
Finally, Rock Island’s OATT will provide for the posting of any available
transmission capacity, and thereby create a secondary market for the Project’s service.
Through this secondary market, customers with contracted capacity can make it
available to other transmission users. R.V 6, C-1386. Through all the above-described
processes, as an essential component of Rock Island’s obligation to provide non
discriminatory service, all eligible customers will have equal opportunity to contract
for service as anchor customers or in the open season process, or to obtain service
through the secondary market or other means described above, so long as the customer
satisfies generally applicable terms of service in the tariff. R.V6, C-1387.
The total number of customers that can be served and the amount of firm
transmission service that can be provided by the Project will be limited by its total
capacity. R.V6, C-1387. However, if the capacity of the Project were oversubscribed
(i.e., more requests for service than the Project’s capacity can accommodate), Rock
Island will be obligated, under FERC requirements, to seek to expand the capacity it
can offer to customers, for example, by constructing a new project, installing additional
or expanded facilities within the right-of-way of the existing line (with landowner
permission), or an engineering solution to increase the capacity of existing facilities.
Some or all of these approaches to expanding the capacity would require ICC approval
(e.g., to construct a separate transmission line would require a new CPCN for that line).
Therefore, the ICC specified that Rock Island will need to obtain approval from the
ICC before undertaking any expansion that deviates from the Project authorized in the
Order. A-035-036, A-048; R.V27, C-6703-06.
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C.

Benefits of the Rock Island Project. Economic studies presented by

Rock Island witness Gary Moland, using standard computer modeling used in the
electric industry for projecting costs, showed that construction of the Project to connect
wind generation in the northwest Iowa area to electricity markets in northern Illinois
will reduce electricity costs in Illinois. The studies showed construction of the Project
enabling the output of 4,000 MW of wind generating capacity to be delivered from
Iowa to Illinois will reduce the total annual cost to serve electricity demand in Illinois
by $93 to $493 million, depending on the economic scenario and year analyzed. A
052-054; R.V2, C-0290-98, C-0304-06; R.V12, C-2887.
Dr. Karl McDermott testified that construction and operation of the Project will
promote the development of an effectively competitive electricity market that operates
efficiently and is equitable to customers. He testified that the Project will enable lower
cost generation to enter the Illinois market, thereby creating competitive downward
pressure on prices. The additional transmission capacity the Project provides will
promote an effectively competitive electricity market by increasing the supply available
to serve load in Illinois and opening Illinois to lower cost electricity resources. He
stated that the downward pressure on prices indicates a market operating efficiently and
that will benefit consumers through lower prices. Also, the lower-cost electricity from
wind generation that the Project will deliver to Illinois and PJM markets will lower the
prices of renewable energy credits (“RECs”) and thus lower RPS compliance costs.2 A
054-056; R.V22, C-5378-5416; see also R.V1, C-0190-92; R.V5, C-1181, C-1186-88.
ICC Staff witness Richard Zuraski presented cost analyses comparing the costs
of meeting electric demand through construction of the Project and the wind farms that

2

A REC is the renewable attribute of a MWh of electricity produced by a renewable
source and is used to establish compliance with RPS and contractual obligations to
supply electricity from renewable sources.
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will connect to it in northwest Iowa, to (1) the costs of constructing new wind plants in
Illinois to produce a comparable amount of electricity, and (2) the costs of meeting
electricity demand if the Project were not built. He analyzed a large number of varying
assumptions and scenarios. R.V9, C-2099-2126, C-2130-37. He concluded that the
Project likely creates a net benefit compared to the status quo, and that constructing the
Project to connect wind generation plants in northwest Iowa to northern Illinois is more
cost effective than constructing a comparable amount of new wind plants in Illinois.
R.V9, C-2112-16, C2122-25; R.V19, C-4647-48.
Rock Island witness Mr. Berry presented the results of additional analyses using
Mr. Zuraski’s method and model, but with several updated assumptions (which Mr.
Zuraski did not dispute). Mr. Berry conducted numerous comparisons of the
alternatives, with many variations in assumptions. His analyses showed that
construction and operation of the Project and the connected wind generation in the
northwest Iowa area will produce billions of dollars of consumer benefits compared to
the status quo or to construction of a comparable amount of new wind plants in Illinois,
with construction of the Project and the connected wind plants in northwest Iowa having
a lower cost than the alternatives in at least 87% of the cases studied. A-059-061;
R.V19, C-4648-52; R.V18, C-4478-81; R.V22, C-5258-62, C-5266-77. No quantitative
studies or analyses of the economic benefits of the Project, other than those presented
by Rock Island and Mr. Zuraski, were presented by any party.
The evidence showed other benefits of the Project: (1) Construction and
operation of the Project and the connected wind generation will significantly reduce
emissions of sulfur dioxide, carbon dioxide, nitrogen oxide and mercury, as well as coal
ash and scrubber sludge. R.V2, C-0296-98, C-0307; R.V5, C-1196-97. (2) The Project
will increase the diversity of wind generation resources serving Illinois (the wind blows
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heavily at different times in Illinois and in northwest Iowa), producing a more
geographically diverse wind generation portfolio serving Illinois, steadier production,
and lower costs to integrate wind into the overall generation portfolio. A-064; R.V5,
C-1192-96; R.V6, C-1222; R.V19, C-4640-41. (3) Construction of the Project will be
a significant employment and economic driver for Illinois, creating approximately
1,450 construction jobs in Illinois per year for three years, and increasing labor income
and overall output of goods and services in Illinois by $86.8 million and $256.3 million
per year, respectively, for this period. Some components, materials and services for
constructing the Project will be purchased from Illinois businesses. Further, some
components of the new wind farms will be fabricated in Illinois, which is estimated to
result in thousands of additional jobs and an economic impact of hundreds of millions
of dollars in Illinois. A-094; R.V1, C-0198; R.V2, C-0372-75, C-0397-436; R.V24, C
5942-43. (4) Rock Island proposes to pay each county the Project crosses $7,000 per
year for 20 years for each mile of transmission line in the county. Construction and
operation of the Project will also result in tax revenues for the State and for local
governments in the Project area. R.V24, C-5939; R.V2, C-0374, C-0429-31; R.V12,
C-2912-13. (5) Because wind generation has no fuel cost, the electricity the Project
delivers to Illinois can protect consumers from volatility in the prices of fuels used to
generate electricity. A-0123; R.V22, C-5383; R.V10, C-2305-06.
Evidence showed that the Project is the least-cost means of achieving its
objectives. The cost analyses presented by Messrs. Berry and Zuraski showed that
construction and operation of the Project and the connected wind generation in the
northwest Iowa area is the least-cost alternative compared to (i) the status quo, or (ii)
constructing new wind farms in Illinois to produce a comparable amount of electricity.
Further, the HVDC technology the Project will use has numerous operational and cost
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advantages over AC technology in moving power over long distances and in
transmitting electricity from variable generation resources such as wind farms. A-067;
R.V1, C-0193; R.V2, C-0245-47; R.V22, C-5446-48; R.V44, Tr. 707.

Third, a

comparison of construction costs and eletricity losses for a ±600 kv HVDC line 500
miles long with 3,500 MW capacity (like the Project), versus five different
combinations of AC lines of the same length and capacity, showed that the HVDC
alternative has a substantial cost advantage over every AC alternative. A-067-068;
R.V22, C-5447-48. Fourth, although it is theoretically possible to move power from
northwest Iowa to northern Illinois over existing AC lines, this would (i) entail
substantially higher electricity losses compared to using HVDC transmission, (ii)
expose the shippers to additional costs due to transmission constraints on the AC
system, and (iii) require shippers to pay charges to two RTOs, all of which make it
unrealistic and uneconomic to move large amounts of power from northwest Iowa to
northern Illinois using the existing AC system. A-068; R.V5, C-1177. Finally, the
Project route approved by the ICC is least-cost compared to alternatives, taking into
account construction costs and other relevant routing considerations such as minimizing
impacts to homes and other buildings, agricultural activities, and environmentally
sensitive areas. A-068-069; R.V24, C-5920-30; R.V24, C-5978.
D.

ICC Findings and Conclusions. In its Order, the ICC ruled that ILA’s

and IAA’s motions, requesting that Rock Island’s Petition for a CPCN be dismissed
because Rock Island was not yet a public utility, were correctly denied by the ICC’s
Administrative Law Judge. A-027-028. Referring to PUA §3-105, the ICC stated that
“the PUA allows non-utility applicants to both become public utilities and to
subsequently operate, for public use, plant and equipment that transmits electricity.” A
046. The ICC then found that the Project and Rock Island’s proposed service “satisfies
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the public use standard.” A-046-048.
With respect to the §8-406(b) criteria for a CPCN, the ICC found that “the
Project will be needful and useful to the public” and “will promote the development of
an effectively competitive electricity market that operates efficiently, including with
respect to renewable energy; is equitable to all customers; and is the least cost means
of satisfying those objectives, within the meaning of Section 8-406(b)(2).” A-0139; A
0242. The ICC found that construction of the transmission project will promote the
public convenience and necessity, and that the public convenience and necessity require
construction, operation and maintenance by Rock Island of the proposed transmission
Project and the transaction of an electric public utility business by Rock Island as a
transmission public utility in connection therewith.3 A-0242.
E.

Appellate Court Opinion. The Appellate Court ruled that the ICC

lacked authority to issue a CPCN to Rock Island for the Project because Rock Island
(1) did not yet own, control, operate or manage utility assets, directly or indirectly,
within Illinois, and (2) did not offer its assets for public use without discrimination. In
support of the second point, the Appellate Court stated that 75% of the Project’s
capacity would be sold to generators in the Resource Area; that the FERC order
approving the “open season” process for the remaining capacity does not mandate that
any Illinois wind generator or other renewable energy generator participate in the
bidding process; that there is no way to know if an Illinois energy generator will submit
a winning bid; and that “the project does not designate any part of the renewable energy

3

The ICC also found that Rock Island is capable of efficiently managing and
supervising construction of the Project and is capable of financing construction without
significant adverse financial consequences for Rock Island or its customers (PUA §8
406(b)(2)-(3)); approved the proposed route of the Project in Illinois; and imposed
various requirements on Rock Island in connection with construction and financing of
the line, including with respect to construction activities on landowners’ properties. A
0150-51, A-0170-71, A-0185-87, A-0202, A-0221-25, A-0242.
16
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transmitted along the proposed line for public use in Illinois.” Opinion ¶39-47.
Because of its decision, the Appellate Court did not review the ICC’s findings that Rock
Island and the Project satisfied the criteria of §8-406(b) for a CPCN. Opinion ¶51.
ARGUMENT
The ICC Order granted Rock Island a CPCN to construct and operate the Illinois
portion of a transmission line to transmit electricity from wind generators in the
northwest Iowa area to a delivery point on the ComEd grid in northern Illinois. The
ICC construed the PUA as not requiring Rock Island to already own or control utility
assets in Illinois in order to apply for a CPCN. The ICC also determined, based on the
record, that the Rock Island Project would be for public use, and would promote the
public convenience and necessity. In reversing the ICC’s determinations, the Appellate
Court failed to give deference to the ICC’s interpretation and application of the PUA;
employed a construction of the PUA that is internally contradictory and produces an
absurd result; disregarded Rock Island’s comprehensive obligations under federal
requirements to offer transmission service on a non-discriminatory basis; and ignored
or misapplied the well-established standard of review mandating affirmance of the
ICC’s findings if based on substantial evidence. The Appellate Court thereby cancelled
the CPCN for a transmission project that the ICC found will be beneficial to the public
and, based on the criteria established by the Legislature in the PUA, will be needful and
useful to the public and promote the public convenience and necessity.
Unless reversed, the criteria stated in the Appellate Court decision for eligibility
to receive a CPCN will discourage the development of publicly beneficial transmission
projects that increase competition in the electric generation markets serving Illinois and
provide Illinois consumers with lower electricity prices and greater access to
competitive generators. The Appellate Court decision will discourage developers of
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future beneficial utility projects, including interstate transmission projects that deliver
electricity into Illinois, because the Court’s criteria will require developers to invest
capital in constructing or acquiring utility assets in Illinois, and sign customers in
Illinois to service agreements, before the developer learns if the ICC will grant it a
CPCN to construct and operate its proposed project.
I.

Standard of Review
A.

This Court Reviews the ICC’s Order, Not the Appellate Court
Decision

This case involves review of a decision of an administrative agency. As this
Court has stated: “[W]hen we grant leave to appeal from the judgment of the appellate
court in an administrative review case, as we did here, it is the final decision of the
administrative agency, not the judgment of the circuit court or the appellate court, which
is before us.” Provena Cov. Med. Ctr. v. Dep’t of Rev., 236 Ill. 2d 368, 386 (2010),
citing Wade v. City of N. Chicago Police Pension Bd., 226 Ill. 2d 485, 504 (2007), and
Sangamon Cnty. Sheriff’s Dept. v. Ill. Human Rights Comm’n, 233 Ill. 2d 125, 136
(2009). Although the Appellate Court’s analysis and conclusions were erroneous, the
ultimate question for this Court is whether the ICC’s determination that Rock Island
satisfied the “public use” standard and will be a public utility should be affirmed, when
considered pursuant to the appropriate standard of review.
B.

Review of the ICC’s Findings

Section 10-201 of the PUA (220 ILCS 5/10-201) provides the standard of
review for decisions of the ICC. Section 10-201(d) specifies:
The findings and conclusions of the Commission on questions of fact shall
be held prima facie true and as found by the Commission; rules, regulations,
orders or decisions of the Commission shall be held to be prima facie
reasonable, and the burden of proof upon all issues shall be upon the person
or corporation appealing from such rules, regulations, orders or decisions.
PUA §10-201(e)(iv) states that to reverse an ICC order, the court must find that the
18
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ICC’s findings are not supported by substantial evidence; that the order is outside the
ICC’s jurisdiction; that the order was in violation of the State or federal constitution or
laws; or that the proceedings or the manner in which the ICC conducted them violated
the State or federal constitution or laws to appellant’s prejudice.
The ICC found, based on the evidence, that Rock Island satisfied the “public
use” standard. This was a finding of fact by the ICC that should be reviewed by this
Court (and should have been reviewed by the Appellate Court) using the standard of
review applicable to agency findings of fact. See Argument §III below. The ICC’s
determinations in regulatory matters are entitled to great deference as the judgments of
a tribunal appointed by law and informed by experience. Archer-Daniels-Midland v.
ICC, 184 Ill. 2d 391, 397 (1988); United Cities Gas Co. v. ICC, 163 Ill. 2d 1, 12 (1994).
Its findings should be affirmed if they are supported by substantial evidence in the
record. Citizens Utility Bd. v. ICC, 166 Ill. 2d 111, 120, 126 (1995); United Cities Gas
Co., 163 Ill. 2d at 12; Ill. Power Co. v. ICC, 382 Ill. App. 3d 195, 201 (3d Dist. 2008).
“Substantial evidence” is evidence that a reasoning mind would accept as sufficient to
support a particular conclusion; it is more than a “mere scintilla,” but does not need to
be a preponderance. Citizens Utility Bd. v. ICC, 2015 IL App (2d) 130817, ¶46; Pliura
Intervenors v. ICC, 405 Ill. App. 3d 199, 207 (4th Dist. 2010); Central Ill. Pub. Serv.
Co. v. ICC, 268 Ill. App. 3d 471, 479 (4th Dist. 1994). The ICC’s findings must be
affirmed if supported by substantial evidence, even if there is evidence in the record
that could support different conclusions. Abbott Labs., Inc. v. ICC, 289 Ill. App. 3d 705,
717-718 (1st Dist. 1997); Central Ill. Pub. Serv. Co., 268 Ill. App. 3d at 479. Showing
that the evidence could support a different conclusion than the one the ICC reached is
not sufficient; the appellant must affirmatively show that the opposite conclusion is
clearly evident. City of Elgin v. ICC, 2016 IL App. (2d) 150047, ¶25-26, 52; Pliura

19

I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

121302

Intervenors, 405 Ill. App. 3d at 207; Ill. Power Co. v. ICC, 382 Ill. App. 3d at 201.
Alternatively, because the ICC applied the evidence to determine if a statutory
standard (public use) was met, the ICC’s determination may be reviewed under the
“clearly erroneous” standard. As this Court recently stated, the clearly erroneous
standard is applicable where the issue is “whether the facts satisfy the statutory
standard.” Beggs v. Bd. of Educ. of Murphysboro Comm. Unit School Dist. No. 186,
2016 IL 120236, ¶50. Under the “clearly erroneous” standard, the agency’s decision
should be affirmed unless the reviewing court, based on the entire record, “is left with
the definite and firm conviction that a mistake has been committed” by the agency.
Beggs, ¶50; AFM Messenger Service, Inc. v. Dep’t of Empl. Sec., 198 Ill. 2d 380, 395
(2001). As colorfully stated in Bd. of Educ. of Glenview Comm. Cons. School Dist. No.
34 v. Ill. Educ. Labor Rel. Bd., 374 Ill. App. 3d 892, 899 (4th Dist. 2006), for a court to
reverse an agency determination under the “clearly erroneous” standard, the decision
must be “[m]ore that just maybe or probably wrong, it must strike us as wrong with the
force of five-week-old, unrefrigerated dead fish.”
C.

Review of the ICC’s Construction of its Statute

This case also involves a question of law because the ICC construed the PUA
as not requiring an applicant for a CPCN to already own or control utility assets in
Illinois, but the Appellate Court concluded that existing ownership or control of utility
property in Illinois is necessary in order to receive a CPCN for a new project. See
Argument §II below. An administrative agency’s interpretation of its statute is not
binding on the reviewing court; that is, the court is not bound by the agency’s
interpretation. However, the interpretation and application of the PUA by the ICC, as
the agency charged with its administration, is entitled to substantial deference by the
court, even if the ICC’s construction is not the only reasonable construction. Ill. Cons.
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Tel. Co. v. ICC, 95 Ill. 2d 142, 152-54 (1983). The reviewing court should not substitute
its own construction of the statute for a reasonable construction by the agency. “Even
where review is de novo, an agency’s construction is entitled to substantial weight and
deference.” Provena Cov. Med. Ctr. v. Dep’t of Rev., 236 Ill. 2d 368, 387 n.9 (2010).
See also Central Ill. Pub. Serv. Co. v. Pollution Control Bd., 116 Ill. 2d 397, 405, 409
(1987); City of Elgin v. ICC, 2016 IL App (2d) 150047, ¶26; Adams Cnty. Prop. Owners
& Tenant Farmers v. ICC, 2015 IL App (4th) 130907, ¶33; Ameropan Oil Corp. v. ICC,
298 Ill. App. 3d 341, 346 (1st Dist. 1998). Deference is due to the ICC’s interpretation
and application of the PUA, even where the ICC’s determination involves the scope of
its authority under the PUA, because its experience and expertise give it an informed
perspective to ascertain legislative intent. Ill. Power Co. v. ICC, 111 Ill. 2d 505, 511
(1986); Ill. Cons. Tel . Co., 95 Ill. 2d at 153; Ill. Bell Tel. Co. v. ICC, 282 Ill. App. 3d
672, 676 (3d Dist. 1996). Given the broad delegation of authority to the ICC, a court
should rely on the ICC’s interpretation of the PUA if there is reasonable debate as to its
meaning. Lakehead Pipeline Co. v. ICC, 296 Ill. App. 3d 942, 953 (3d Dist. 1988);
Comm. Edison Co. v. ICC, 322 Ill. App. 3d 846, 854 (2d Dist. 2001).
II.

The Appellate Court Overrode the ICC’s Interpretation of the PUA to
Erroneously Hold that an Applicant for a CPCN Must Already Own or
Control Utility Assets in Illinois and Have Illinois Customers for the ICC
to Have Authority to Grant a CPCN.
The Appellate Court concluded that the ICC did not have authority to grant a

CPCN to Rock Island because Rock Island (according to the Court) did yet not own or
control any utility assets in Illinois, had not entered into agreements for service with
Illinois customers, and had not shown that any of the customers of the Project would
be located in Illinois or that the Project would serve the public in Illinois. The Court’s
construction of the PUA that in order to receive a CPCN, an applicant must have already
acquired or constructed utility assets in Illinois and contracted with customers in Illinois
21
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for the proposed service, was an unreasonable construction and application of the
statute. Further, the Court overrode the ICC’s construction of the PUA, contrary to the
established standard of review summarized in Argument §I.C. The issue discussed in
this §II is a question of statutory construction which should be reviewed de novo but
with deference to the ICC’s construction and application of the PUA. (Argument §I.C.)
The ICC, which is the agency responsible for administering the PUA, concluded
that an applicant need not already be a public utility, or own or control utility assets in
Illinois, to qualify to receive a CPCN for a proposed project. This conclusion was
correct based on the provisions of §8-406(a) and (b) of the PUA, 220 ILCS 5/8-406.
Those sections prohibit an entity from constructing utility facilities and from
transacting public utility business in Illinois until it has received a CPCN pursuant to
§8-406. In ruling on motions contending that Rock Island’s request for a CPCN should
be dismissed because it was not already a public utility in Illinois and did not own or
control any utility property in Illinois, the ICC stated:
Movants’ interpretation of the statute creates an unworkable “Catch-22.”
Under their theory, an entity could not apply for a certificate to construct
public utility facilities and transact public utility business unless it already
owns public utility plant, equipment or property. Under Section 8-406(b),
however, constructing the public utility facilities needed in order to apply
for a certificate, without already possessing a certificate authorizing
construction of those facilities, is prohibited. That section provides that
“no public utility shall begin the construction of any new plant,
equipment, property or facility . . . unless and until it shall have obtained
from the Commission a certificate that public convenience and necessity
require such construction.” (A-027.)
Similarly, §8-406(a) states: “No public utility . . . not possessing a certificate of public
convenience and necessity from the [ICC] . . . shall transact any business in this State
until it shall have obtained a certificate from the [ICC] that public convenience and
necessity require the transaction of such business.” 220 ILCS 5/8-406(a) (emphasis
added). The ICC stated that “we concur that the PUA allows non-utility applicants to
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both become public utilities and to subsequently operate, for public use, plant and
equipment that transmit electricity.” A-046.
Consistent with the ICC’s determinations, the Appellate Court stated:
[W]e acknowledge the Commission’s position that public utility status is
not a prerequisite to seeking a certificate of public convenience and
necessity under sections 8-406(a) and (b). The Act does not require an
applicant to be a public utility before it seeks certification under the
appropriate provisions. A plain reading of the statute shows that an
applicant may seek public utility status while, at the same time, applying
for a certificate of public convenience and necessity to transact business
and construct facilities. See 220 ILCS 5/8-406(a), (b) (West 2012).
Opinion ¶49. Yet despite this statement, the Appellate Court concluded that the ICC
did not have authority to grant Rock Island a CPCN for its proposed Project because
Rock Island had not yet constructed or acquired utility assets in Illinois or entered into
service agreements with generator customers in Illinois. Opinion ¶43.
The Appellate Court’s analysis and conclusion was internally inconsistent,
inherently self-contradictory, and a misapplication of the statute. The Appellate
Court’s construction produces an absurd result: that to receive a CPCN, an applicant
must do things (i.e., construct utility facilities and transact utility business in Illinois)
that §8-406 prohibits it from doing unless and until it has received a CPCN authorizing
the applicant to do those things. The ICC, as shown above, recognized the absurdity
of this construction; but the Appellate Court, in overriding the ICC’s construction of
the PUA, did not. It is well-established that statutes should not be construed in a way
that leads to absurd results, but rather should be given a reasonable and sensible
construction. Wade v. City of N. Chicago Police Pension Bd., 226 Ill. 2d 485, 510
(2007); Adams v. N. Ill. Gas Co., 211 Ill. 2d 32, 64 (2004); In re Ill. Bell Switching
Station Litigation, 161 Ill. 2d 233, 246 (1994).
Similarly, the Appellate Court’s construction of the PUA to require an applicant
to have contracts for service with Illinois generators or other customers, in order to be
23
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granted a CPCN, ignores that §8-406(a) prohibits the applicant from “transact[ing] any
business in this State until it shall have obtained a certificate from the [ICC] that public
convenience and necessity require the transaction of such business.” Signing customers
to utility service contracts before receiving a CPCN could place an applicant in
violation of this provision. Further, construing the PUA as requiring an applicant to
have service agreements in place with customers in order to receive a CPCN is highly
impractical and does not comport with commercial realities, as the evidence showed.
Customers will not contract for service on a transmission line that has not obtained its
regulatory approvals. Rock Island could not even establish pricing for its service before
receiving its CPCN, since the ICC, as part of its order, must approve a route for the
transmission line in Illinois, and could also impose other requirements on Rock Island
with potentially major cost impacts. The ICC could require a different, longer route
than proposed by Rock Island, or one crossing more difficult terrain, or could impose
additional requirements (as the ICC did here, see A-0221-0225) on Rock Island with
respect to its activities on landowner properties (e.g., requiring specific actions or
imposing specific requirements on construction activities to avoid or mitigate adverse
impacts to agricultural properties). Such requirements could impact the costs to
construct, operate and maintain the transmission line. Therefore, Rock Island could
not determine prices for its transmission service before the ICC issued its Order. A
0157; R.V19, C-4620-21.
Contrary to the Appellate Court’s construction, the reasonable and sensible
reading and construction of §8-406 of the PUA (in conjunction with §3-105 of the PUA,
220 ILCS 5/3-105) is that for the ICC to grant a CPCN to construct a proposed utility
facility and to conduct utility business, the applicant’s proposal must involve owning,
controlling, managing or operating property, plant or equipment in Illinois, and that the
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proposed project and the service that will be offered will be for public use. This
construction avoids requiring the applicant to do things prohibited by the CPCN statute
(§8-406) in order to obtain a CPCN. Under this construction, the applicant is prohibited
from constructing its proposed utility facilities and beginning to provide its proposed
utility service unless and until it has received the CPCN from the ICC authorizing it to
construct the utility facilities and to provide the utility service. (If the applicant were
to begin constructing utility facilities, or providing a public utility service before
receiving a CPCN, it would be a “public utility” in fact (as defined in §3-105), albeit
without a CPCN, and therefore would be in violation of the “no public utility shall”
provisions in §8-406(a) and (b).) Upon receiving the CPCN, the applicant can then
proceed to develop and construct its utility facilities and to offer its service in Illinois,
as a public utility.
This construction is also consistent with and supported by the following
provision in §8-406(b), which the Appellate Court did not take into account:
Whenever after a hearing the Commission determines that any new
construction or the transaction of any business by a public utility will
promote the public convenience and is necessary thereto, it shall have the
power to issue certificates of public convenience and necessity.
This provision authorizes the ICC to issue a CPCN for a proposed new utility facility
or service that the ICC finds will promote the public convenience and necessity. By
being authorized to construct the facility and to transact the business that the ICC has
approved, the applicant becomes a public utility. Here, the ICC determined that
“construction of the proposed transmission line Project will promote the public
convenience and necessity” and that “the public convenience and necessity require”
construction, operation and maintenance by Rock Island of the proposed Project and
the transaction of an electric public utility business by Rock Island, as a transmission
public utility, in connection therewith. A-0242.
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In imposing its erroneous construction of the PUA, the Appellate Court failed
to follow the established principle of review of administrative agency decisions that,
even under de novo review, the ICC’s interpretation and application of the PUA must
be given substantial weight and deference by the reviewing court, even if the ICC’s
construction of the PUA is not the only reasonable construction. See Argument §I.C
above. The Court failed to give deference to the ICC’s construction of the PUA.
Moreover, the Appellate Court cited no precedent to support its conclusion. It
cited no ICC orders or court decisions in which a request for a CPCN was denied solely
because the applicant was not yet a public utility, did not yet own or control utility
assets in Illinois, or did not yet have service agreements with Illinois customers. In
fact, the Appellate Court’s ruling was contrary to ICC practice. The ICC has long
granted CPCNs to applicants that were not yet public utilities and did not yet own or
control utility assets in Illinois. The ICC Order notes (A-028-030) the order in Ill.
Power Co. d/b/a AmerenIP and Ameren Ill. Trans. Co., ICC Docket 06-0179, 2007 WL
1617828 (ICC 2007) (A-0346-91), where the ICC granted a CPCN to construct a new
transmission line to “a newly-formed Illinois corporation,” that “has no other service
obligations; it provides no other service but to construct the Project; and it has no
current need to make or fund other capital expenditures to maintain other assets,” and
had “no existing revenues or assets.” ICC Docket 06-0179 Order at 3, 19-20 (A-0352,
A-0368-69). In Explorer Pipeline Co., ICC Docket 56052 (ICC 1970) (A-0392-97),
the ICC granted Explorer a CPCN to construct and operate a petroleum pipeline and
transact a petroleum transportation business in Illinois, even though “petitioner at this
time does not own or operate any pipelines in the State of Illinois, or elsewhere.” See
also Wabash, C. & W. Ry. Co. v. ICC, 309 Ill. 412, 413-14 (1923) (CPCN granted to
newly-formed railroad company).
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Despite frequently amending the PUA (including §8-406), the General
Assembly has not amended it to require a CPCN applicant to already own utility assets
in Illinois or already have service agreements in place with customers in order to
receive a CPCN. Such legislative inaction indicates legislative acceptance of the ICC’s
interpretation and application of §8-406. People ex rel. Birkett v. City of Chicago, 202
Ill. 2d 36, 53-54 (2002); People ex rel. Spiegel v. Lyons, 1 Ill. 2d 409, 414 (1953);
Hawthorne Race Course, Inc. v. Ill. Racing Bd., 2013 IL App (1st) 111780, ¶35.
In stating that Rock Island does not yet own, control, operate or manage assets
in Illinois, the Appellate Court noted that Rock Island testified the Project was “in the
planning stages” and it would only pursue construction if it determined it would be
profitable in light of future market developments and financial support. Opinion ¶43.
Although a witness may have stated the Project was “in the “planning stages,” this is a
very incomplete depiction of the effort Rock Island had expended in developing the
Project. The evidence showed that at the time of the ICC proceedings, Rock Island,
among other things, had (i) spent over two years developing the route of the
transmission line in Illinois, evaluated numerous alternative routes, and filed an
extensive report on the route selection with the ICC; (ii) devoted considerable effort to
the PJM interconnection process, including studies to determine what upgrades are
needed to the existing grid in Illinois to accommodate interconnection of the Project
and the significant amounts of electricity it would deliver into the existing grid in
Illinois; (iii) retained engineering, construction and land acquisition contractors,
environmental consultants, and a converter station equipment vendor to assist in design
and development activities; (iv) conducted over 600 meetings about the Project in the
area where it will be constructed with landowners and other citizens, local government
officials, and non-governmental environmental, conservation and agricultural
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organizations, as well as some 21 federal and state departments and agencies from
which permits and approvals may be required,; (v) negotiated an Agricultural Impact
Mitigation Agreement with the Department of Agriculture concerning construction of
the Project; and (vi) developed designs for the structures to be used on, and other
technical and design specifications for, the Project. R.V12, C-2799-2806; R.V2, C
0231-34, C-0239-41, C-0249-58; R.V9, C-1966-1980; R.V2, C-0285; R.V24, C-5911
30, C-5936-41; R.V9, C-1981-88; R.V4, C-0945-51; R,V4, C-0960 – R.V5, C-1148.
With respect to the Opinion’s statement that Rock Island would only pursue
construction if it determined it would be profitable in light of future market
developments and financial support, Rock Island assumes the Opinion was referring to
Rock Island’s “project finance” approach.4 Under this financing method, construction
will not begin unless and until Rock Island has entered into sufficient contracts with
customers for transmission service to provide credit support for the issuance of debt
and equity to finance construction of the Project. See, e.g., R.V5, C-1198-99 (financing
plan); R.V6, C-1378-80 (installation of facilities will not commence until sufficient
customers have entered into contracts). Further, the ICC imposed a condition in the
CPCN requiring Rock Island to make a filing demonstrating it has obtained sufficient
debt and equity financing for the full Project construction cost before Rock Island
begins to install transmission facilities on easement properties. A-0154-56, A-0161, A
0170-71. The financing plan and the ICC’s condition prevent the Project from being
constructed on speculation, by requiring that customer demand for the Project and its
service be manifested in actual customer contracts for transmission service before
construction and installation of facilities begins. This is a condition imposed by the

4

The project finance method was discussed in detail in the record and is widely used to
finance energy and infrastructure projects. See A-0151-54; R.V5, C-1197-1208.
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ICC on its grant of a CPCN under §8-406(b) of the PUA to construct the Project.
Further, the Appellate Court’s analysis, while erroneously holding that
ownership or control of utility property in Illinois is a prerequisite to receiving a CPCN,
ignored the record evidence that Rock Island does control property in Illinois that it
intends to use for the Project. The record shows that Rock Island holds an option
contract to purchase in fee the property in Grundy County on which it will construct
the Illinois DC-to-AC converter (the converter station will be an approximately $300
million investment, see R.V24, C-5942), holds a small percentage of the easements
needed for the route, and holds an option to purchase another property necessary for
the Project’s route in Illinois. R.V1, C-0037; R.V2, C-0258; R.V41, Tr. 421-22, 491;
A-0179; Opinion ¶17. An option is a right acquired by contract that binds the optionor
(the landowner) to sell the property at the sole power and discretion of the optionee
(Rock Island), at the terms specified, during the option period. Terraces of Sunset Park,
LLC v. Chamberlin, 399 Ill. App. 3d 1090, 1093-94 (2d Dist. 2010); Prime Group, Inc.
v. N. Trust Co., 215 Ill. App. 3d 1065, 1070 (1st Dist. 1991); Sutton Place Dev. Co. v.
Bank of Commerce & Ind., 149 Ill. App. 3d 513, 516 (1st Dist. 1986). “[T]he right to
choose when and if property may be transferred is the single most significant incident
of real estate ownership.” Springfield Sch. Dist. 186 v. Dept. of Rev., 384 Ill. App. 3d
715, 724 (4th Dist. 2008); Henderson Cnty. Ret. Ctr., Inc. v. Dept. of Rev., 237 Ill. App.
3d 522, 527 (3d Dist. 1992). As a result, Rock Island “controls” the properties on
which it holds easements and option contracts, and the property is “to be used” for “the
transmission of electricity,” as specified in the definition of “public utility” in §3-105
of the PUA. Thus, even under the Appellate Court’s erroneous construction of the
PUA, the record showed that Rock Island, at the time the ICC issued its Order,
controlled property within this State to be used for the transmission of electricity.
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But with or without considering the small amount of property Rock Island now
owns or controls in Illinois, the public utility determination must focus on the
substantial facility Rock Island proposes and seeks a CPCN to build in Illinois: a
transmission line crossing 121 miles of Illinois, offering open access transmission
service on a nondiscriminatory basis in accordance with federal requirements (see
Argument §III.B below), connecting 4,000 MW of wind farms to Illinois markets and
delivering 15 million MWh of electricity into Illinois per year. As a public utility, Rock
Island and the Project will be subject to ICC regulation in numerous areas important to
the public, including construction practices, activities on landowner property,
negotiating for easements, financial reporting and issuance of securities. R.V6, C-1390.
In summary, the Appellate Court’s construction of the PUA to require an
applicant to already own or control utility property in Illinois and have agreements with
Illinois customers, in order for the ICC to have authority to grant the applicant a CPCN,
was an unreasonable and erroneous construction of the PUA and failed to give
appropriate deference to the ICC’s construction of the statute.
III.

The Appellate Court Departed from Established Principles of Review and
Usurped the ICC’s Role as Finder of Fact by Reversing the ICC’s Finding,
Which Was Supported by Substantial Evidence, that the Project Meets the
“Public Use” Standard
A.

The Appellate Court Did Not Use the Proper Standard of Review

The ICC, after thorough consideration of the parties’ evidence and arguments,
determined that the Rock Island Project met the “public use” standard of §3-105 of the
PUA. The Appellate Court’s conclusion on “public use” overturned the ICC’s
determination. In overturning the ICC’s conclusion on “public use,” the Appellate
Court departed from established principles of review. The Court reversed a finding by
the ICC that was supported by substantial evidence. The Court also failed to give
deference to the ICC’s construction and application of the undefined statutory term
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“public use.” Further, in concluding that “the proposed transmission line is not for
public use without discrimination” (Opinion ¶45), the Court either ignored or
misapprehended Rock Island’s comprehensive obligations under FERC requirements
to offer its transmission service to a broad range of customers, including in Illinois.
The Court also relied on inapposite precedent, and failed to recognize that it is the
offering of the service to the public that is the key attribute of public utility status – not
the number and location of customers who ultimately elect to take the service.
The Appellate Court failed to apply the correct standard of review. (See
Argument §I.B above.) The ICC found, based on the evidence, that the proposed
Project and service satisfied the “public use” standard. This was a finding of fact – the
ICC analyzed the evidence to make a determination as to whether the Rock Island
Project and the service it would provide satisfied the “public use” requirement of §3
105 of the PUA. The ICC’s determination was supported by substantial evidence. In
ruling that the Project was not shown to be “for public use,” the Appellate Court either
ignored or misapplied the standard of review, established by §10-201(d) and (e) of the
PUA (220 ILCS 5/10-201(d), (e)) and case law, that the ICC’s findings are prima facie
correct and must be affirmed if supported by substantial evidence. Further, it is not a
sufficient basis for reversal that there is also evidence that could support a different
conclusion than the one the ICC reached. City of Elgin v. ICC, 2016 IL App (2d)
150047, ¶52; Adams Cnty. Prop. Owners & Tenant Farmers v ICC, 2015 IL App (4th)
130907, ¶67; Ill. Power Co. v. ICC, 382 Ill. App. 3d 195, 201 (3d Dist. 2008); see
Argument §I.B above. Moreover, the evidence supporting the ICC’s determination that
Rock Island meets the “public use” requirement is so strong that even if the “clearly
erroneous” standard is applied, the ICC’s determination must be affirmed.

31

I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

121302

B.

Substantial Evidence Supported the ICC’s Finding on Public Use

As summarized in §B of the Statement of Facts, and discussed in the ICC Order
(A-028-048), substantial evidence showed that the Project will be constructed and
operated for public use for the transmission of electricity. The ICC’s findings should
be reviewed under the substantial evidence standard (Argument §I.B above).
A Rock Island executive testified that Rock Island is expressly holding itself
out to serve the public as a public utility, is subjecting itself to the requirements of the
PUA, will offer open access transmission service on a nondiscriminatory basis to a
wide range of eligible customers, including customers in Illinois, in accordance with
FERC requirements that apply to all transmission providers, and will transmit
electricity for the use of the public. R.V6, C-1380-92; A-030.

These are the

characteristics that distinguish a public utility from a non-utility. See Mississippi R.
Fuel Corp. v. ICC, 1 Ill. 2d 509, 511-13, 515 (1953) (pipeline company selling gas to
23 end user customers made it clear it never intended to be a public utility, devote its
property to public use, or hold itself out to serve any portion of the public; company
was held not to be a public utility); Highland Dairy Farms Co. v. Helvetia Milk Cond.
Co., 308 Ill 294 (1923) (company that used its water facilities to make sales of water
to selected other users disclaimed any intention to be a utility or to offer service to the
public; company was held not to be a public utility); Iowa RCO Ass’n v. ICC, 86 Ill.
App. 3d 1116, 1118-19 (4th Dist. 1980) (company requesting CPCN for interstate
pipeline that would serve affiliated shippers, with excess capacity offered to nonaffiliated shippers, stated it would be a public utility and provide nondiscriminatory
service according to federal requirements; company was held to be a public utility).
Evidence showed that any eligible customer, as defined by FERC requirements,
will be able to request transmission service on the Project. Under Rock Island’s tariff,
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eligible customers for transmission service will include (1) generators in the northwest
Iowa area who contract for transmission service to deliver the electricity produced by
their plants to the Project’s delivery point into the ComEd grid in Illinois; (2) electricity
purchasers such as utilities, competitive retail suppliers, municipal utilities, and electric
cooperatives in Illinois and other states in the PJM RTO footprint, who contract for
transmission service to deliver the electricity they purchase from generators in the
northwest Iowa area to the delivery point in Illinois, for ultimate delivery to end-user
customers; and (3) retail electricity customers in Illinois and other states who contract
for transmission service to deliver to Illinois electricity they purchase from generators
in the northwest Iowa area. R.V6, C-1381, 1388-90; A-030-033.

The eligible

customers are members of the public that are interested in the interstate transmission
service the Rock Island Project will provide. The Project will directly and efficiently
connect over 4,000 MW of generating facilities located in the northwest Iowa area to
the Illinois electrical grid, enabling those generators to access and serve Illinois
electricity markets, and enabling Illinois electricity purchasers to obtain renewable
energy from these generators. R.V1, C-0171-72, 0190-94; R.V5, C-1170, 1176-77.
The Project will deliver more than 15 million MWh of electricity annually to northern
Illinois, an amount equal to the annual electricity needs of about 1.4 million homes.
The electricity transmitted by the Project to Illinois will be sold and distributed to
thousands of individual retail electricity customers. R.V6, C-1391; A-031.
Evidence showed that Rock Island will be obligated by FERC requirements to,
and will, offer transmission service on the Project on a non-discriminatory, open access
basis to a wide range of customers, in Illinois and other states, pursuant to a
transmission tariff that must conform to FERC’s pro forma open access transmission
tariff. Rock Island’s tariff must be substantially similar to those of any other FERC
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jurisdictional transmission provider, containing rates and generally applicable terms of
service. R.V6, C-1380-82, 1387-88. Rock Island’s tariff must be approved by FERC,
which will review it for compliance with FERC’s open access rules and to ensure it
does not unduly discriminate against or provide undue preference to any eligible
customers. R.V6, C-01380-81. Further, the evidence showed that as an open access
transmission provider, Rock Island (1) must offer all eligible customers the opportunity
to purchase transmission service, (2) will not deny any eligible customer the
opportunity to purchase transmission service, and (3) cannot and will not unduly
discriminate against any transmission customer in favor of another customer. R.V6, C
1380-82, 1387-88; A-035, A-047.
Evidence showed that FERC authorized Rock Island to provide transmission
service at rates negotiated with customers, subject to these conditions: (1) Rock Island
cannot limit transmission service on the Project to electricity generated from any
specific source, and (2) Rock Island cannot give preference to any particular type or
types of customers over other customers that seek to contract for transmission service.
R.V6, C-1382, C-1387-88; Rock Island Clean Line LLC, 139 FERC ¶61,142 (2012) at
P 31. The authorization to negotiate rates with customers was premised on FERC’s
finding that Rock Island has no ability to erect barriers to entry or exercise market
power in the relevant markets. Id. at P 17. FERC also granted Rock Island authority to
initially contract up to 75% of the transmission capacity on the Project to “anchor
tenant” customers, and to contract the remaining transmission capacity through an
“open season” process. Id, PP 28-30. These processes will only be used for the initial
offering of service on the Project. R.V6, C-1385. The record showed that Rock Island
must engage in substantial efforts to identify (i) generators in the northwest Iowa area
and (ii) load serving entities and other purchasers that seek to purchase and transmit
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renewable electricity, in order to offer these customers the opportunity to contract for
service as anchor tenants; and must also accept requests from any other eligible
customers to participate in the anchor tenant process. If the requests for service as an
anchor tenant exceed the amount of transmission capacity Rock Island is authorized to
contract with anchor tenants, Rock Island must use objective criteria that are consistent
with FERC requirements to select the eligible customers with whom it will negotiate
anchor tenant agreements. R.V6, C-1383.
Evidence showed that transmission capacity that is not initially contracted to
anchor tenant customers, comprising 25% or more of the Project’s capacity, will be
offered to eligible customers through an “open season” process. FERC reviewed and
approved Rock Island’s proposed open season process as fair, transparent and
nondiscriminatory. R.V6, C-1382-84. All eligible customers can participate in the open
season process. Rock Island (to ensure eligible customers are made aware of the
opportunity to request service) will post detailed bidding guidelines, bid evaluation
criteria, estimated rates, and form agreements on a website, and provide notice of the
open season in trade publications. All requests for service will receive equal priority
and be evaluated using the posted criteria. R.V6, C-1384; A-031.
The record further showed that if transmission capacity on the Project remains
available after the anchor tenant and open season processes are concluded, that capacity
will be offered and available to any eligible customers. R.V6, C-1384. Additionally,
transmission capacity that becomes available (for example, as initial contracts for
service expire) will be offered to eligible customers. R.V6, C-1385. Any eligible
customer will be able to request transmission service at any time. If firm (non
interruptible) transmission service is not available because it is fully subscribed, Rock
Island will provide non-firm service to requesting customers, which will be available
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whenever the firm service customer is not using its contracted capacity. Evidence
showed that because much or all of the electricity transmitted on the Project will be
from wind farms that only generate power a portion of the time, non-firm service will
be available to customers much of the time. R.V6, C-1385; A-031.
Finally, evidence showed that the tariff will provide for any available
transmission capacity to be posted, thereby creating a secondary market through which
customers with contracted transmission capacity on the Project can make their capacity
available to other transmission users. R.V 6, C-1386; A-031.
The record showed that through the above-described processes, all eligible
customers, as defined by the tariff, will have equal opportunities to contract for service
as anchor tenant customers or in the open season process, or to obtain service through
the secondary market or other means describe above, so long as the customer satisfies
generally applicable terms of service stated in the tariff. R.V6, C-1387.
The record showed that the total number of customers that can be served and
the amount of firm transmission service that can be provided will be limited by the total
capacity of the Project. R.V6, C-1387. A utility’s obligation to serve the public is
limited, of course, by the capacity of its facilities. Pub. Util. Comm. v. Bethany Mut.
Tel. Ass’n, 270 Ill. 183, 185 (1915); Ill. Hwy. Transp. Co. v. Hantel, 323 Ill. App. 364,
376 (3d Dist. 1944). However, if requests for firm service exceed the Project’s
capacity, Rock Island will be obligated under FERC requirements to seek to expand the
capacity beyond the scope of the Project that was presented to the ICC for approval.
A-035-036, A-048; R.V27, C-6703-06. The ICC, pursuant to 220 ILCS 5/8-503, could
also order Rock Island to increase its capacity or build added facilities.
The ICC considered all the evidence on this issue, as summarized in the Order
(A-029-045). In considering the parties’ arguments and resolving this issue, the ICC
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emphasized Rock Island’s commitment and obligation to offer its service to all
customers in a non-discriminatory manner subject to an open access tariff:
As indicated above, FERC approved Rock Island’s proposal to
pre-subscribe “up to” 75 percent of transmission capacity to anchor
customers. (139 FERC ¶ 61,142 at Para. 28-30) The FERC also approved
Rock Island’s request to sell the remaining 25 percent of the capacity
using an open season auction. (Id. Para. 28-30) As explained by Staff,
this means that Rock Island would be required to offer its service to all
customers in a non-discriminatory manner subject to a regional
transmission organization (“RTO”) open access transmission tariff
(“OATT”). In fact, Staff suggested that the requirement of non
discriminatory open access “could arguably overcome the public use
hurdle” since all customers would have an equal right to use the utility on
the same terms, as required for public use under Section 3-105 of the Act
(Staff IB [Initial Brief] at 16).
Rock Island represents that it will comply with this FERC
requirement; will offer all eligible customers the opportunity to purchase
transmission service on the Project; will not deny any eligible customers
the opportunity to purchase transmission service; and will not unduly
discriminate against any transmission customer in favor of another
eligible customer. (RI RB [Reply Brief] at 48) Rock Island also notes
that potential users of transmission service to the Collins Substation, via
the open-access tariff, would include parties seeking transmission
capacity for delivery of electricity to northern Illinois. The Commission
finds this assertion to be reasonable.
Given the consideration in the two paragraphs immediately above,
and subject to the directives below, the Commission finds that Rock
Island’s proposal satisfies the public use standard.[5] (A-047.)
This conclusion was a finding of fact by the ICC, supported by substantial evidence in
the record. It should not have been overturned by the Appellate Court.
C.

The
Appellate
Court’s
Conclusion
Misunderstandings of the Evidence.

Was

Based

on

The Appellate Court’s analysis of whether the Rock Island Project was shown
to be for public use (Opinion ¶42-46) was based on a number of apparent

5

The “directives below” were that if Rock Island, to accommodate requests for
transmission service that exceeded the Project’s capacity, needed to expand the scope
of the Project, it would need to obtain the ICC’s approval for any expansion that
deviated from the Project presented to the ICC in Docket 12-0560. A-048.
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misunderstandings of the evidence concerning the Project and the service that will be
offered. First, the Court stated that Rock Island did not have any agreements for service
with renewable energy generators in Illinois. Opinion ¶43. The Project, however, is not
designed to serve renewable energy generators in Illinois. Rather, it is designed, based
on its HVDC technology and the service being offered, to deliver electricity from
generators in the northwest Iowa area to electricity purchasers and users in Illinois, at
the delivery point at ComEd’s Collins substation in Grundy County. R.V22, C-5256
57. Rock Island‘s eligible customers to whom it will offer transmission service will
include customers in Illinois, and Rock Island expects to have customers in Illinois, but
those Illinois customers will be purchasers of electricity (such as utilities, competitive
power suppliers, municipal utilities and other load-serving entities, and retail electricity
customers), not generators.
Second, the Court stated that the “anchor tenants” would be wind generators in
the northwest Iowa area and that 75% of the Project’s capacity would be sold to wind
generators in the northwest Iowa area. Opinion ¶46. This description is incorrect. As
described earlier in this Brief, all eligible customers, as defined by FERC requirements,
will be offered the opportunity and be eligible to participate in the anchor tenant
process, including purchasers of electricity such as utilities, competitive power
suppliers and other load-serving entities, and retail customers, in Illinois.
Third, the Appellate Court noted that the “remaining 25%” (actually, at least
25%) of the Project’s transmission capacity will be sold to those seeking transmission
service through an open season process approved by FERC. Opinion ¶46. In fact, as
explained earlier in this Brief, this capacity will be offered to customers; whether all of
the “remaining capacity” will be contracted for in the open season process cannot be
known in advance. The Opinion then states: “FERC’s order approving the sale of
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excess capacity does not mandate that an Illinois wind generator or other renewable
energy generator participate in the bidding process. But if it did, there is no way to
know whether an Illinois energy generator will submit a successful bid.” Id. Again,
however, the Project is not designed to serve generators located in Illinois, but rather to
serve purchasers of electricity in Illinois (and other PJM states).
Further, while there is no “guarantee” that a purchaser of electricity in Illinois
will decide to contract for transmission service on the Project, the record shows that the
eligible customers under the tariff include purchasers of electricity in Illinois, and they
will be offered the opportunity to contract for transmission service on the Project to
deliver electricity they purchase from generators in the northwest Iowa area to the
delivery point in Grundy County, Illinois. Nor should there be a “guarantee” that
particular customers or types of customers will take service or be assured service on the
line. It is the offering of the service to a broad range of potential customers – which
Rock Island will do – that is the hallmark of public utility status, not the result in terms
of what specific customers take the service. See Argument §III.D below.
Further, the discussion in ¶46 of the Opinion, described immediately above, is
limited to Rock Island’s anchor tenant and open season processes, which apply only to
the initial contracting for service on the Project. R.V6, C-1385. As described in §B of
the Statement of Facts and in Argument §III.B, above, (i) any capacity not contracted
for in the anchor tenant and open season processes will be available under Rock Island’s
tariff to any eligible customers, (ii) as initial transmission contracts expire, the freed up
capacity will be available under the tariff to any eligible customers, (iii) eligible
customers will be able to contract for non-firm transmission service, which is expected
to be available a substantial portion of the time, and (iv) Rock Island’s tariff will create
a secondary market in which customers with contracts for transmission service on the
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Project can make their contracted capacity available to other eligible customers. All of
these opportunities to obtain service on the Project will be available to all eligible
customers, including purchasers of electricity (both load-serving entities and retail
electricity customers) in Illinois.
Moreover, the anchor tenant – open season processes that Rock Island will
utilize, pursuant to FERC approval, do not mean that the Project is not for public use.
As discussed above, Rock Island is required to broadly solicit and offer transmission
service to a wide range of customers. The approach of contracting with anchor tenant
customers for a portion of the transportation capacity and offering the remaining
capacity to customers using an open season process, with customers also having the
opportunity to secure service through secondary market transactions, is frequently used
by common carrier pipelines. R.V6, C-1395; see the discussion of pipeline certificate
cases in Argument §III.E of the IBEW’s Brief, which Rock Island adopts pursuant to
Supreme Court Rule 315(h). In concluding that Rock Island satisfied the “public use”
standard, the ICC specifically relied on the use of the open season process and Rock
Island’s commitment to offer the opportunity to all eligible customers, on a non
discriminatory basis, to purchase service on the Project. A-0047.
Finally, the Opinion at ¶46 stated that “the project does not designate any part
of the renewable energy transmitted along the proposed line for public use in Illinois.”
However, Rock Island has no control over how the electricity it transmits is
“designated.” Rock Island will neither produce nor sell the electricity that the Project
transmits, but it will transport and deliver electricity in accordance with its customers’
directions. Further, Rock Island cannot allocate portions of its transmission capacity or
service to particular types or subsets of eligible customers; this would violate FERC’s
requirement to provide transmission service on a non-discriminatory basis. In fact,
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FERC denied Rock Island’s proposal to give renewable energy generators preference
over other eligible customers in the open season process, because this preference would
violate FERC’s policy against discrimination in the provision of transmission service.
139 FERC ¶ 61,142 (2012), at P 31.
Most importantly, the Opinion’s statement quoted in the preceding paragraph
reflects an unreasonably constricted view of “public use.” As described earlier, the
Rock Island Project will directly connect over 4,000 MW of new generating capacity
to northern Illinois and will deliver approximately 15 million MWh of electricity per
year into northern Illinois, which is enough electricity to supply the annual usage of
about 1.4 million homes. R.V6, C-1391. The eligible customers for transmission
service on the Project will include utilities, competitive power suppliers, municipal
utilities and electric cooperatives in Illinois (all of whom would use the electricity
delivered into Illinois by the Project to serve their end-user customers), as well as retail
purchasers of electricity in Illinois. It is completely unreasonable to assume that none
of the 15 million MWh of electricity delivered by the Project each year into Illinois will
be used by the public in Illinois. To the contrary, the evidence demonstrated that Rock
Island’s transmission facilities in Illinois will be transmitting and delivering electricity
for the use of the public in Illinois. The ICC, in concluding that Rock Island’s proposal
satisfies the public use standard, stated:
Rock Island also notes that potential users of transmission service to the
Collins Substation [the delivery point in Grundy County], via the openaccess tariff, would include parties seeking transmission capacity for
delivery of electricity to northern Illinois. The Commission finds this
assertion to be reasonable. (A-047.)
The Opinion concludes its analysis of “public use” by stating, “Thus, it [the
Project] fails to satisfy the statute’s public use requirement.” Opinion ¶46. But as
shown above, in each of the points cited by the Opinion in support of this conclusion,
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it either misapprehended the record or was outright in error. Thus, the Appellate
Court’s overall conclusion was wrong.
D.

The Appellate Court Ignored the Significance of the Evidence that
Rock Island is Holding Itself Out to Serve the Public.

Another flaw in the Appellate Court’s analysis is that the Court misunderstood
that it is the willingness and commitment to offer to provide service to the public – the
“holding out” of the entity’s facilities and services to serve the public – and the process
by which the service is offered to the public, that distinguishes a public utility from a
non-utility. Rock Island cannot force any customer to take service, or even to request
service, on the Project. Nor, under FERC’s non-discrimination requirements, could
Rock Island designate any part of the capacity or service for, or give preference to, any
particular group or type of customers. Rock Island satisfies the public use standard,
however, by offering its service on a non-discriminatory basis to a wide range of eligible
customers, including eligible customers in Illinois, “however few the number who avail
themselves of it.” Palmyra Tel. Co. v. Modesto Tel. Co., 336 Ill. 158, 164-65 (1929)
(“the public character of the utility is not determined by the number resorting to its
service or willing to accept it”); State Pub. Utils. Comm’n ex rel. Pike Cnty. Tel. Co. v.
Noble, 275 Ill. 121, 125 (1916); Pub. Util. Comm’n v. Bethany Mut. Tel. Ass’n, 270 Ill.
183, 185-86 (1915).
In its analysis of “public use,” the Appellate Court cited Mississippi R. Fuel
Corp. v. ICC, 1 Ill. 2d 509 (1953), Highland Dairy Farms v. Helvetia Milk Condensing
Co., 308 Ill. 294 (1923), Palmyra Tel. Co. v. Modesto Tel. Co., 336 Ill. at 164, and
Peoples Energy Corp. v. ICC, 142 Ill. App. 3d 917 (1st Dist. 1986). The Court’s
reliance on these cases to support its conclusion was misplaced.
In Mississippi, the ICC sought to declare a pipeline company that had contracted
to sell natural gas at retail to 23 end user customers to be a “public utility,” but this
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Court held that the pipeline company was not a public utility. 1 Ill. 2d at 516. The
pipeline had expressly contracted with its local natural gas distribution company
(“LDC”) customers that the pipeline would not sell gas to any of their retail customers
other than the 23 end-users it had already contracted with, and it refused requests from
additional end users to sell them gas. Id. at 511-13. The Court emphasized that “it is
entirely clear from the record that [the pipeline] has never intended to assume the status
of a public utility or professed to devote its property to ‘public use’” (id. at 515), and
that it “has done no act by which it has given the reasonable impression that it was
holding itself out to serve gas to the public, or to any class of the public generally.” Id.
at 518. Rock Island, in contrast, has expressly sought public utility status, and testified
it will hold out its facilities (the Project) to serve the public and offer service on the
Project to a wide range of eligible customers on a non-discriminatory basis, in
accordance with FERC requirements. Further, in Mississippi, the 23 customers were
end-use customers; in contrast, the customers eligible to take service from Rock Island
will include utilities and other load-serving entities who will use the electricity
delivered to Illinois by the Project to serve hundreds of thousands of end-user
customers. Id. at 515; R.V6, C-1382, 1388-91; A-032-033.
In Highland Dairy, two firms installed facilities to produce water for their own
use and sold water from their facilities to a limited number of third parties, while
refusing other requests to purchase water. A company whose request for water service
was rejected claimed the two firms were public utilities and thus obligated to provide
service to the plaintiff. The two companies, however, had not held themselves out as
engaged in furnishing water to the public, nor made any public attempt or effort to
procure customers, nor applied to the ICC for status as a public utility, and they
disclaimed any intent to serve the public. 308 Ill. at 295-99. The Court concluded that
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the two companies were not public utilities, and affirmed dismissal of the complaint.
Id. at 304. Here, in contrast, Rock Island is applying for a CPCN as a public utility, is
expressly holding itself out to serve the public, will dedicate its facilities to public use,
and will offer its transmission service to a wide range of eligible customers.
Palmyra Tel. Co. involved a determination as to which of two neighboring
telephone companies should be entitled to serve certain specific customers; it did not
involve a determination that either of the companies was or was not a public utility.
Finally, the fact situation in Peoples Energy was completely different from the
case at bar. The issue in Peoples Energy was whether the ICC could exercise regulatory
authority over a holding company that held the securities of a natural gas pipeline
company and two LDCs. The Appellate Court stated:
While section 10.3 of the Act [now §3-105] broadly defines public utilities,
we do not believe that the definition is so expansive that it encompasses a
non-operating holding company of a public utility such as Peoples Energy.
Moreover, when the Act is viewed as a whole, it is clear that it seeks to
regulate entities and individuals which actually operate and manage the
property devoted to public use. (142 Ill. App. 3d at 924.)
The Court found that the holding company’s ownership of voting securities of the
operating companies did not give it day-to-day operating control over their utility plant
or operations and that the operating companies made their own decisions regarding the
day-to-day operations of the utility business. Id. at 925. The Court therefore concluded
that the holding company was not a public utility. Id. at 926. Peoples Energy provides
no basis for concluding that Rock Island’s activities and the service it will offer and
provide do not satisfy the public use standard.
Among reported Illinois decisions involving whether or not an entity was a
public utility, the instant case is analogous to Iowa RCO Ass’n v. ICC, 86 Ill. App. 3d
1116 (4th Dist. 1980). In that case, the applicant, Northern Pipeline, requested a CPCN
from the ICC to construct the Illinois portion of a crude oil pipeline from Wood River,
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Illinois, to Pine Bend, Minnesota, for the primary purpose of delivering crude oil to a
refinery owned by an affiliate of the applicant. Excess capacity on the pipeline would
be used to provide service to other refineries in the area. Id. at 1117. In response to the
citation of numerous cases concerning public utility status by a party objecting to
issuance of the CPCN, and the objector’s contention that Northern Pipeline would not
be serving the public, the Appellate Court concluded:
Here, unlike the [cases cited by the objector] Northern, the entity whose
status is in issue, claims to be a public utility. It would be operating in
interstate commerce and would be required under the Interstate
Commerce Act (49 U.S.C. sec. 1, par. 4) to furnish nondiscriminatory
service to its nonaffiliated users and others wishing to do so. Because of
its claim to be subject to the provisions of the Public Utilities Act, it would
be estopped to deny that, subject to preemptive Federal regulations, it was
also required to furnish nondiscriminatory service pursuant to the
provisions of section 38 of the Public Utilities Act [citation omitted]. A
sufficient showing was made that the pipeline would be for a public use.
(86 Ill. App. 3d at 1118-19.)
The common theme in the cases just discussed (as recognized by the Court in
Iowa RCO Ass’n) is that where the entity in question disclaims any intention to be a
public utility, to hold itself out to be a public utility, or to dedicate its property to public
service, it is held not to be a public utility, and where the entity states that it is seeking
to become a public utility and to hold its facilities out to provide service to the public,
it is held to be a public utility. In the instant case, Rock Island is seeking, not
disclaiming, public utility status, and is holding the transmission line it will construct
out to serve the public. It will be operating in interstate commerce and will be subject
to federal requirements that it offer and provide service on a nondiscriminatory basis.
It has stated it is subject to the provisions of the PUA and thus could not deny that it
has an obligation to provide service on a nondiscriminatory basis as required by Illinois
law. Further, like Northern Pipeline, the Rock Island Project will have a finite amount
of transmission capacity and thus will have a finite number of customers, but it will be
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offering its service to the public. Consistent with the analysis and decision in Iowa
RCO Ass’n, the ICC correctly found that Rock Island satisfied the public use standard
and will be a public utility. A-047.
E.

The Appellate Court Failed to Give Appropriate Weight and
Deference to the ICC’s Construction and Application of the PUA.

Finally, even if the ICC’s determination that Rock Island satisfied the public
use standard were treated as a construction and application of the PUA, rather than as
a finding of fact, the Appellate Court erroneously failed to give the ICC’s construction
the deference it is due under established principles of review.

As discussed in

Argument §I.C and II above, the interpretation and application of the PUA by the ICC,
as the agency charged with responsibility to administer that statute, is entitled to
substantial weight and deference. This principle applies even if the ICC’s construction
of the PUA is not the only reasonable construction. Ill. Cons. Tel. Co. v. ICC, 95 Ill.
2d 142, 152-54 (1983); Ill. Power Co. v. ICC, 111 Ill. 2d 505, 511 (1986); City of Elgin
v. ICC, 2016 IL App (2d) 150047, ¶26; Adams Cnty. Prop. Owners & Tenant Farmers
v. ICC, 2015 IL App (4th) 130907, ¶33; see also Provena Cov. Med. Ctr. v. Dep’t of
Rev., 236 Ill. 2d 368, 387 n.9 (2010). Giving deference to the ICC’s construction and
application of the PUA is especially important where the ICC is applying undefined
statutory terms (such as “public use”) to the facts of the particular case. See Lakehead
Pipeline Co. v. ICC, 296 Ill. App. 3d 942, 954 (3d Dist. 1998) (General Assembly’s
failure to provide a statutory definition of “public need” strongly suggests that it
intended to allow the ICC to exercise a flexible approach in determining “public need”
for a proposed utility project); Comm. Edison Co. v. ICC, 322 Ill. App. 3d 846, 854 (2d
Dist. 2011) (court deferred to ICC’s interpretation and application of an undefined term
in the PUA); see also Ill. Power Co., 111 Ill. 2d at 511; Wabash, C. & W. Ry. Co. v.
ICC, 309 Ill. 412, 418-19 (1923); and Pliura Intervenors v. ICC, 405 Ill. App. 3d 199,
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209 (4th Dist. 2010) (all holding that the ICC has broad discretion to determine if a
proposed project, service or transaction will promote the “public convenience and
necessity” based on the facts of each case).
IV.

The Appellate Court’s Construction of the PUA Places a Constitutionally
Impermissible Burden on Interstate Transmission Projects
In addition to the Appellate Court’s unreasonable construction of the PUA,

failure to give appropriate weight and deference to the ICC’s construction and
application of the statute, and failure to apply the appropriate standard of review to the
ICC’s finding that Rock Island satisfies the public use standard, the Opinion is
problematic because it construes the PUA in a way that places a constitutionally
impermissible burden on interstate commerce. The Appellate Court’s construction
means that to receive a CPCN, a proposed interstate transmission line with customers
in other states, bringing electricity into or through Illinois, must set aside some of its
capacity for generators or other customers in Illinois. Opinion ¶43, 46. This issue bears
on the Appellate Court’s construction of the PUA and should be reviewed as a question
of law, taking into account the impacts of the Appellate Court’s construction discussed
in this section of the Argument.
Under the Appellate Court’s construction of the PUA, a transmission line from,
for example, Minnesota or Wisconsin to Ohio, needed for reliability or to deliver
renewable energy produced in the western state to Ohio, could not receive a CPCN to
be constructed through Illinois unless some of its capacity is reserved for Illinois
generators or other customers.

This both conflicts with pre-emptive federal

requirements for non-discriminatory, open access interstate transmission service, and
impermissibly mandates that Illinois generators or other Illinois customers must receive
preferential access in order for an interstate transmission line to be constructed through
Illinois. See, e.g., ICC v. FERC, 721 F. 3d 764, 776 (7 Cir. 2013) (state “cannot, without
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violating the commerce clause of Article I of the Constitution, discriminate against out
of-state renewable energy”); Alliance for Clean Coal v. Miller, 44 F.3d 591, 595 (7 Cir.
1995) (Commerce Clause “denies the states the power to discriminate against or burden
the interstate flow of articles of commerce”); Wyoming v. Oklahoma, 502 U.S. 437,
460-61 (1992) (law requiring Oklahoma power plants to burn at least 10% in-state coal
violated Commerce Clause). This burden on interstate transmission is impermissible
because it “is clearly excessive in relation to [any] putative local benefits." Pike v.
Bruce Church, Inc., 397 U.S. 137, 142 (1970). See also Pliura Intervenors v. ICC, 405
Ill. App. 3d 199, 209 (4th Dist. 2010) (rejecting argument that in determining “public
need” for a pipeline that requested a certificate for construction in Illinois, the ICC must
consider only the public need of Illinois citizens, not of Midwesterners, U.S. citizens,
or citizens of the world).
The Appellate Court’s construction of the PUA places an unconstitutional
burden on interstate commerce in another way, by construing the Illinois “public use”
standard to require more than is necessary under the federal regulatory scheme for
interstate transmission. The interstate transmission of electricity is interstate commerce
subject to the authority of FERC (FERC v. Mississippi, 456 U.S. 742, 753-55 (1982)),
but the local siting of the transmission facilities is generally left to the state(s).
However, as the ICC pointed out in its PLA, entities engaged in interstate commerce
have a right to obtain state authority on the same terms as offered to intrastate public
utilities under the PUA. ICC PLA at 18-19, citing Service Pipe Line Co. v. Ruder, 19
Ill. 2d 332, 333-34, 336-37 (1960). In concluding that “Rock Island’s plan does not
devote assets for public use in Illinois without discrimination” as required by the PUA
(Opinion ¶46), the Appellate Court ignored the extensive requirements imposed by
FERC with which Rock Island must comply to ensure that its transmission service is
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offered and provided on a nondiscriminatory, open access basis. In contrast, the Court
in Iowa RCO Ass’n v. ICC, 86 Ill. App. 3d 1116 (4th Dist. 1980), discussed earlier in
this Brief, recognized that public utility status was established by the interstate
pipeline’s obligation to comply with the requirements of “preemptive Federal
regulations” to furnish nondiscriminatory service. Id. at 1118-19.
The Appellate Court’s constitutionally-suspect construction of the PUA is
unnecessary. The definition of “public utility” in §3-105 specifies that the entity must
own, control, operate or manage, “within this State, directly or indirectly, for public
use, any plant, equipment or property used or to be used for or in connection with . . .
the transmission of electricity.” The entity must have plant, equipment or property
“within this State” that is owned, controlled, operated or managed “for public use,” but
the “public” is not required to be comprised of customers in Illinois. The Appellate
Court’s construction adds an unnecessary requirement to the Illinois statute and by
doing so potentially imposes impermissible burdens on interstate commerce. It must be
reversed. The construction advocated by Rock Island, and reflected in the ICC Order,
avoids the potential constitutional issues and should be adopted.
CONCLUSION
For the reasons stated herein, Rock Island respectfully asks this Court to reverse
the Appellate Court’s judgment and to remand the case to the Appellate Court to
address the remaining issues on appeal (see Opinion ¶51).
Respectfully submitted,
/s/ Owen E. MacBride
Owen E. MacBride
Diana Z. Bowman
Christina A. Jacobson
Schiff Hardin LLP
233 South Wacker Drive, Suite 6600
Chicago, IL 60606
Attorneys for Rock Island Clean Line LLC

Mara S. Georges
Michael J. Synowiecki
Daley and Georges, Ltd.
20 South Clark St., Suite 400
Chicago, IL 60603
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2016 IL App (3d) 150099
Opinion filed August 10, 2016
_____________________________________________________________________________
IN THE
APPELLATE COURT OF ILLINOIS
THIRD DISTRICT
2016
ILLINOIS LANDOWNERS ALLIANCE,
NFP,

)
)
)
Petitioner,
)
)
v.
)
)
THE ILLINOIS COMMERCE COMMISSION; )
COMMONWEALTH EDISON COMPANY; )
INTERNATIONAL BROTHERHOOD OF
)
ELECTRICAL WORKERS, AFL-CIO
)
LOCAL UNIONS 51, 9, 145 & 196; ILLINOIS )
AGRICULTURAL ASSOCIATION a/k/a
)
Illinois Farm Bureau; WIND ON THE WIRES; )
ENVIRONMENTAL LAW AND POLICY
)
CENTER; NATURAL RESOURCES
)
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______________________________________________________________________________
JUSTICE LYTTON delivered the judgment of the court, with opinion.
Justices Carter and Wright concurred in the judgment and opinion.
_____________________________________________________________________________
OPINION
¶1

Illinois Landowners Alliance (ILA), Illinois Agricultural Association also known as
Illinois Farm Bureau (IAA), and Commonwealth Edison Company (Com Ed) petition this court
for review of an order of the Illinois Commerce Commission (Commission) allowing Rock
Island Clean Line, LLC (Rock Island) to operate as a public utility under the Public Utilities Act
(Act) (220 ILCS 5/1-101 et seq. (West 2012)) and granting the company a certificate of public
convenience and necessity to construct, operate, and maintain a high voltage electric
transmission line across several counties in Illinois. On appeal, petitioners argue that (1) the
application should have been dismissed as a matter of law because Rock Island is not a public
utility and (2) the Commission’s findings in favor of a certificate of public convenience and
necessity (CPCN) were not supported by substantial evidence. We reverse the Commission’s
order granting the certificate and remand for further proceedings.

3

A-0003
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

121302

¶2
¶3

BACKGROUND
Rock Island is a subsidiary of Clean Line Energy Partners LLC (Clean Line), a
transmission energy development company, with its principal offices in Houston, Texas. In
addition to Rock Island, Clean Line owns four other companies that are developing long-distance
transmission projects across the northern states. Clean Line is owned in part by Grid America
Holdings, Inc., which is owned by National Grid USA, a business that owns and operates more
than 8600 miles of high voltage transmission facilities in the United States.

¶4

Rock Island was formed to construct and manage an electric transmission line project that
would run from O’Brien County in northwest Iowa to Grundy County in northeast Illinois. The
primary purpose of the project is to connect wind generation facilities in northwest Iowa, South
Dakota, Nebraska, and Minnesota with electricity markets on the PJM Interconnection grid. PJM
is a regional transmission organization that coordinates the movement of wholesale electricity to
markets in Illinois, Indiana, Michigan, Ohio, Kentucky, the District of Columbia, and eight other
states in the northeast.

¶5

The proposed line would span 379 miles through Iowa to the Mississippi River, crossing
the river in Princeton, Iowa, and entering Illinois near Cordova, Illinois. It would then extend
approximately 121 miles in Illinois to a Com Ed substation in Grundy County (Collins
substation).

¶6

In preparation for the project, Rock Island filed an application with the Commission for a
certificate of public convenience and necessity under section 8-406 of the Act (220 ILCS 5/8
406(a), (b) (West 2012)) authorizing it to operate as a transmission-only public utility in Illinois
and to construct, operate, and maintain an electric transmission line for wind energy. In its
application, Rock Island stated that the development of additional transmission infrastructure is
critical to our nation’s ability to utilize its wind resources to meet the demand for electricity from
4
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renewable sources. Rock Island further claimed that although wind energy generates an
alternating electrical current (AC), it is more cost effective to transmit the energy using a direct
current (DC) transmission line.
¶7

According to the proposed plan, the Rock Island project would construct a high voltage
direct current (HVDC) electric transmission line from Iowa to Illinois. The line would convert
AC wind energy to DC electricity at a converter station in O’Brien County, Iowa. From there,
the high voltage current would travel 500 miles to a DC-to-AC converter station in Grundy
County, Illinois. The proposal stated that Rock Island would then run an AC transmission line a
few miles to the Collins substation, where the electricity would be delivered into the PJM grid.
The application set forth a proposed route for the line but did not seek the right of eminent
domain.

¶8

Rock Island stated that the project has a capacity of 3500 megawatts and is able to
connect up to 4000 megawatts of generating capacity in the resource area in Iowa to northern
Illinois. At that rate, it will deliver 15 million megawatt-hours of electricity annually, enough to
power 1.4 million homes.

¶9

Rock Island’s application and supporting materials outlined a plan for raising the capital
necessary to finance construction at an unspecified future date on a “project financing basis.”
Rock Island emphasized that it was a “merchant developer”—not a traditional utility with costbased rates—and claimed that Illinois residents would not pay for the line through rate
assessments. It does not plan to seek cost recovery through the electric rates paid by consumers
in Illinois. Instead, it indicated that its rates will be regulated by the Federal Energy Regulatory
Commission (FERC) and that the project will pay for itself through the revenues it receives from
anticipated purchase agreements with wind generators. Rock Island stated that it plans to enter
into long-term financing agreements with one or more wind generators, or “anchor tenants,” in
5
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the resource area (northwest Iowa) and then attract lenders using the anchor tenant agreements as
collateral. The financing plan included in the application did not identify any current anchor
tenants or lenders.
¶ 10

Numerous parties sought and were granted leave to intervene, including ILA, IAA, Com
Ed, local unions of the International Brotherhood of Electrical Workers, Wind on the Wires, and
various private landowners. Commission staff members also participated in the application
process by presenting evaluations, reports, and recommendations to the Commission.

¶ 11

Initially, IAA and ILA filed motions to dismiss, arguing that Rock Island was not a
public utility under section 3-105 of the Act because it did not own infrastructure for electric
transmission in Illinois. The intervenors argued that only a public utility may obtain a section 8
406(a) certificate to transact business and only a public utility may obtain a section 8-406(b)
certificate to construct facilities. They maintained that because Rock Island was not a public
utility, it could not be granted a certificate of public convenience and necessity under the Act.

¶ 12

The Commission’s administrative law judge (ALJ) denied both motions. The ALJ ruled
that the application process under section 8-406 of the Act is not limited to entities that are
already certified public utilities and concluded that Rock Island could apply for public utility
status and seek certification to construct and manage a transmission facility at the same time.

¶ 13

At the evidentiary hearing on the application, witnesses for Rock Island testified that its
objective in constructing the project is to provide a direct transmission link for wind generating
plants that will be built in the Iowa resource area and to transport that output to electricity
markets in Illinois. According to Rock Island, the demand for electricity from renewable
resources in Illinois and surrounding states will remain high for years to come due to state
renewable portfolio standards requirements imposed by recent legislation. These state-imposed

6
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mandates require utilities to replace energy generated by fossil fuels with renewable energy, and
at least 75% of that renewable energy must come from wind power.
¶ 14

David Berry, vice president of strategy and finance for Clean Line, characterized the
proposed transmission line as a “merchant project” because Rock Island is assuming the market
risk of the project. Rock Island does not have a process to recover its costs from ratepayers and
therefore must sell capacity through negotiated contracts.

Berry testified that the FERC

approved Rock Island’s proposal to presubscribe up to 75% of its transmission capacity to
anchor tenants and sell the remaining 25% of the line’s capacity to other generators. Rock Island
would market its excess capacity using a bidding process, otherwise known as “open season”
bidding, in which Rock Island would offer services to other wind generator customers along the
line. According to Berry’s testimony, the FERC order requires Rock Island to provide
standardized generator interconnection service to any generator that requests to connect through
the bidding process, subject to an open access transmission tariff administered by PJM.
¶ 15

Berry further testified that developers will not invest capital in the construction of
additional wind generation facilities in the resource area without reasonable assurance of
adequate transmission capacity and infrastructure to deliver the energy to population centers such
as northern Illinois. He stated that while it is theoretically possible to move power from the
resource area to northern Illinois using existing 345-kilovolt lines, it would entail substantially
higher losses as compared to using the proposed HVDC transmission lines.

¶ 16

Rock Island admitted that the wind generators used in its energy and financial simulation
models are based on predictions and do not yet exist. Currently, Rock Island does not have any
transmission customers; the only way it could serve a customer is by building the project.

¶ 17

Rock Island witnesses further testified that the project will cost approximately $1.8
billion to construct, operate, and maintain. As of December 2013, shareholders had committed
7
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approximately $95 million of equity to Clean Line, with approximately $21.6 million specifically
invested in the Rock Island project. Rock Island currently possesses an option to purchase real
property in Grundy County, Illinois, upon which it intends to construct a converter station next to
the Collins substation.
¶ 18

On cross-examination, Michael Skelly, the president of Rock Island and Clean Line,
testified that on the date the application was filed, Rock Island did not own, control, operate, or
manage any transmission plants, equipment, or property in Illinois. He also stated that as of the
date of his testimony, Rock Island still did not own property in Illinois.

¶ 19

Paul Marshall, an ILA board member, testified that ILA is a not-for-profit entity
composed of approximately 300 members who own or have an interest in land impacted by the
path of the transmission line. According to his testimony, roughly 100,000 acres of land fall on
or along the proposed project route.

¶ 20

Dr. Jeffrey Gray, a federal electricity regulation and policies expert, performed an
economic analysis for ILA. He testified that Rock Island “might be able to demonstrate need if it
could show that the project is adequately subscribed.” He noted that, until then, the demand or
need for the project is “speculative.” Gray explained that the electric industry has a structured
wholesale marketing system that uses regional transmission organizations like PJM to collect the
electricity generated in a region and distribute it to consumers, particularly those in need of
renewable energy credits. In this case, Rock Island would use the transmission line to “ship”
renewable energy created by the wind generators to the PJM grid. Gray noted that the Rock
Island project is not currently included in the PJM regional transmission plan because none of
the project’s capacity has been contracted and no potential generators have obtained rights to buy
service on the line.

8
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¶ 21

Gray further testified that the impact of the project is unknown because Rock Island has
not addressed the costs of negative land use impacts and has assumed traits and characteristics
about connecting generators that cannot be substantiated because the generators have yet to be
built. He opined that the financial aspects of the project leave open the possibility of switching
the project from “merchant” status to “cost-allocation” status and allocating future transmission
costs of unknown amounts to Illinois electricity customers.

¶ 22

Steven Naumann, a ComEd witness, testified that the impact of the project on
competition was unknown because the project was not sufficiently developed and had too many
uncertain factors. He noted that while Rock Island stated that it has no current plans to request
that the project be cost-allocated, the company does not explicitly rule out making such a future
request.

¶ 23

Commission staff economist, Richard Zuraski, noted that a competitive electricity market
already exists in Illinois and stated in his report that the proposed project was unnecessary. He
further noted that the determination of whether the proposed project would promote the
development of an effectively competitive electricity market was “subject to considerable
uncertainty.” Zuraski opined that Rock Island failed to demonstrate that the purported benefits of
the project would outweigh its costs. He reported that, based on his model analysis, the economic
benefit to Illinois electricity consumers was also subject to “considerable uncertainty.” Zuraski
stated that he was concerned that if the project failed to be successful in the competitive market,
Rock Island would look to the Commission to get the project “back on its feet,” a request that
could end up costing ratepayers more money. He opined that, based on the project’s financial
uncertainty, it was an overstatement to say that there was no risk to Illinois ratepayers. Zuraski’s
concerns led Commission staff to conclude that Rock Island had not met its burden to show that
the proposed project would promote development of an effectively competitive market that
9
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operates efficiently, is equitable to all customers, and is the least cost means of satisfying the
objectives.
¶ 24

The staff report also noted that if and when the project becomes subject to a FERC open
access transmission tariff requiring the provision of nondiscriminatory open access, the project’s
limited capacity will still prevent Rock Island from providing access to all eligible customers.
Staff concluded that Rock Island “is asking the Commission to *** grant it a CPCN so it looks
like a ‘public utility’ for purposes of condemning private property to build its line, while at the
same time it plans to offer only a token percentage of that line’s capacity for ‘public use.’ ”

¶ 25

In an attempt to address the financial concerns raised in its report, the Commission staff
suggested several conditions, including that Rock Island “will not install transmission facilities
*** on easement property until such time as Rock Island has obtained commitments for funds in
a total amount equal to or greater than the total project cost.”

¶ 26

The Commission issued a 242-page order granting Rock Island a certificate of public
convenience and necessity to transact business as a transmission public utility and to construct,
operate, and maintain the proposed transmission line over the preferred route described in the
application. In its order, the Commission agreed with the ALJ’s determination that Rock Island
met the qualifications of a public utility and satisfied the public use requirement under section 3
105(a) of the Act. The Commission stated that, based on the information in the record, it seemed
likely that the line would be used primarily, if not entirely, for delivery of wind energy from
O’Brien County, Iowa, to the Collins substation in Illinois and that it was “reasonable to assume”
potential users would include transmission customers who purchased capacity for delivery of
electricity to northern Illinois.

¶ 27

The Commission also determined that the proposed project would promote public
convenience and necessity under the Act. The Commission found that although Rock Island
10
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failed to demonstrate that the project was necessary to provide adequate, reliable, and efficient
service to customers, it had presented sufficient evidence to demonstrate that the proposed line
“will promote the development of an effectively competitive electricity market that operates
efficiently, is equitable to all customers, and is the least cost means of satisfying those
objectives.” See 220 ILCS 5/8-406(b)(1) (West 2012).
¶ 28

In reaching its decision, the Commission noted that Rock Island’s financial resources
were insufficient to finance the project’s construction but concluded that Rock Island could
satisfy the financing requirement based on financing conditions proposed by Commission Staff.
In accordance with those conditions, the order required Rock Island to submit documents to the
Staff demonstrating that it had obtained the necessary financial commitments and to file
compliance documents with the Commission before beginning construction on easement
properties.

¶ 29

ILA, IAA, and Com Ed filed applications for rehearing, and the Commission denied their
requests. All three parties filed separate petitions with this court, challenging the Commission’s
decision. We consolidated their petitions for review.

¶ 30
¶ 31

ANALYSIS
Petitioners challenge the Commission’s order on two grounds: (1) that the Commission
lacked authority to grant a certificate of public convenience and necessity because Rock Island is
not a public utility; and (2) that the findings of the Commission are not supported by substantial
evidence. Our resolution of the first issue is dispositive.

¶ 32

I. Standard of Review

11
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¶ 33

On appeal, a reviewing court must reverse the Commission’s decision if it finds that (1)
the findings of the Commission are not supported by substantial evidence, (2) the Commission
lacked jurisdiction to enter the order or decision, (3) the order or decision is in violation of the
state or federal constitution or laws, or (4) the proceedings violated the appellant’s constitutional
rights. 220 ILCS 5/10-201(e)(iv) (West 2012).

¶ 34

The standard of review of the Commission’s findings of fact is deferential. Orders of the
Commission are deemed prima facie reasonable, and the Commission’s findings of fact are
deemed prima facie true. 220 ILCS 5/10-201(d) (West 2012). The Commission’s findings of fact
may only be overturned if they are against the manifest weight of the evidence. Apple Canyon
Lake Property Owners’ Ass’n v. Illinois Commerce Comm’n, 2013 IL App (3d) 100832, ¶ 57.

¶ 35

The Commission’s interpretation of statutory standards is also entitled to deference;
however, reviewing courts are not bound by its interpretation of law. Citizens Utility Board v.
Illinois Commerce Comm’n, 166 Ill. 2d 111, 121 (1995). The Commission’s interpretation of a
statute is reviewed de novo. Commonwealth Edison Co. v. Illinois Commerce Comm’n, 398 Ill.
App. 3d 510, 522 (2009). Where governing statutory language is clear and unambiguous, it must
be applied as written, and there is no need to resort to extrinsic aids. Illinois Bell Telephone Co.
v. Illinois Commerce Comm’n, 362 Ill. App. 3d 652, 657 (2005). Courts will not defer to an
agency’s construction where the statute is clear because “an interpretation placed upon a statute
by an administrative official cannot alter its plain language.” Burlington Northern, Inc. v.
Department of Revenue, 32 Ill. App. 3d 166, 174 (1975).

¶ 36

II. The Commission’s Authority to Grant a CPCN
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¶ 37

The Illinois Commerce Commission was statutorily created to exercise general
supervision over all Illinois public utilities in accordance with the provisions of the Public
Utilities Act. 220 ILCS 5/4-101 (West 2012). Under the Act, a public utility must obtain a
certificate of public convenience and necessity from the Commission before transacting any
business or constructing a high-voltage transmission line. 220 ILCS 5/8-406(a), (b) (West 2012).
The Commission derives its authority to supervise public utilities and issue certificates of public
convenience and necessity solely from the statute creating it and may not, by its own
interpretation, extend its jurisdiction. Sheffler v. Commonwealth Edison Co., 399 Ill. App. 3d 51,
60 (2010). The Commission’s jurisdiction must be found, if at all, in its power to regulate public
utilities. Peoples Energy Corp. v. Illinois Commerce Comm’n, 142 Ill. App. 3d 917, 924 (1986).

¶ 38
¶ 39

A. Public Utility Status
Public utility status is determined by operation of section 3-105 of the Act and conferred
by order of the Commission authorizing the utility to transact business and construct and manage
utility services. See 220 ILCS 5/3-105(a), 5/8-406(a), (b) (West 2012). Section 3-105 of the Act
defines a “public utility” as any company that:
“owns, controls, operates or manages, within the State, directly or indirectly, for
public use, any plant, equipment or property used or to be used for or in
connection with, or owns or controls any franchise, license, permit or right to
engage in:
(1) the production, storage, [or] transmission *** of heat, cold, power,
electricity, water, or light[.]” 220 ILCS 5/3-105(a)(1) (West 2012).
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¶ 40

An applicant does not satisfy the statutory qualifications of a public utility simply
because it sells something ordinarily sold by a public utility, such as heat, power, water, or
electricity. Mississippi River Fuel Corp. v. Illinois Commerce Comm’n, 1 Ill. 2d 509, 516 (1953).
A public utility also must provide its product or service “for public use,” carrying with it the duty
of the producer or manufacturer to serve the public and treat all persons alike, without
discrimination. Id. “The use must concern the public as distinguished from an individual or any
particular number of individuals, but the use and enjoyment of the utility need not extend to the
whole public or political subdivision.” Palmyra Telephone Co. v. Modesto Telephone Co., 336
Ill. 158, 164 (1929). A private company that provides public utility services according to its own
terms and conditions does not meet the statutory definition of a public utility. See Highland
Dairy Farms Co. v. Helvetia Milk Condensing Co, 308 Ill. 294, 301 (1923) (company that
constructed water plants and furnished water to select members of the community “according to
[its] own wishes” was not a public utility).

¶ 41

According to these principles, there are essentially two prongs to attaining public utility
status: (1) a company must own, control, operate, or manage utility assets, directly or indirectly,
within the State; and (2) it must offer those assets for public use without discrimination. See
Mississippi River Fuel Corp., 1 Ill. 2d at 516-19. Based on its application and the evidence
presented to the Commission, Rock Island failed to meet both requirements.

¶ 42
¶ 43

1. Assets Within the State
Rock Island does not own, control, operate, or manage assets within the State. In
testimony before the Commission, Rock Island admitted that the project was in the planning
stages and that it would only pursue construction if the company determined that it would be
profitable in light of future market developments and financial support. Rock Island currently
14
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does not own any transmission assets in Illinois, nor does it have any agreements for service with
renewable energy generators in this state. While the potential may exist for generators to
purchase service on the line, no Illinois generators have agreed to use the proposed line.

¶ 44
¶ 45

2. Public Use Without Discrimination
In addition, the proposed transmission line is not for public use without discrimination. In
Mississippi River Fuel Corp., a fuel supply company, Mississippi River Fuel, sold natural gas in
Illinois through individual fuel contracts with 23 private industrial retail customers. It also sold
natural gas to Illinois Power and Light Company and Union Electric Power Company for resale
to the general public. Mississippi River Fuel Corp., 1 Ill. 2d at 512. Although Mississippi had
facilities and customers in Illinois, our supreme court affirmed the circuit court’s conclusion that
it was not a public utility because Mississippi River Fuel did not devote its services to “public
use.” Id. at 513. In reaching its decision, the court noted that Mississippi River Fuel’s contracts
with industrial retail customers were not based on fixed rates, that they varied as to terms and
conditions, and that they were only offered to select customers. The court found that the interest
of the general public was in obtaining an adequate supply of gas at reasonable prices from the
public utility to which the company supplied natural gas for resale, not Mississippi River Fuel.
Id. at 518-19. It concluded that, under such circumstances, the company’s act of selling gas to a
limited group of industrial customers could not be characterized as “public use.” Id. at 519.

¶ 46

Similarly, Rock Island’s plan does not devote assets for public use in Illinois without
discrimination. The anchor tenants, who will use a majority of Rock Island’s transmission
capacity, are wind generators in the resource area of northwest Iowa, South Dakota, Nebraska,
and Minnesota. According to Rock Island, 75% of the project’s capacity will be sold to
generators in the resource area, who will then use the transmission line to deliver their product to
15
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the PJM grid. PJM will then distribute the renewable energy electricity to members of its
multistate regional transmission organization. The remaining 25% will be sold to those seeking
transmission services through an “open season” bidding process approved by the FERC. The
FERC order approving the sale of excess capacity does not mandate that an Illinois wind
generator or other renewable energy generator participate in the bidding process. But if it did,
there is no way to know whether an Illinois energy generator will submit a successful bid.
Moreover, the project does not designate any part of the renewable energy transmitted along the
proposed line for public use in Illinois. Thus, it fails to satisfy the statute’s public use
requirement.
¶ 47

Based on its application and supporting documentation, Rock Island has not attained
public utility status within the meaning of the Public Utilities Act. Because Rock Island is not a
public utility, the Commission lacked authority to issue a certificate of public convenience and
necessity under section 8-406(b) of the Act. See Peoples Energy Corp., 142 Ill. App. 3d at 924.

¶ 48
¶ 49

B. Public Utility Status as Applied to Section 8-406
In reaching our conclusion, we acknowledge the Commission’s position that public utility
status is not a prerequisite to seeking a certificate of public convenience and necessity under
sections 8-406(a) and (b). The Act does not require an applicant to be a public utility before it
seeks certification under the appropriate provisions. A plain reading of the statute shows that an
applicant may seek public utility status while, at the same time, applying for a certificate of
public convenience and necessity to transact business and construct facilities. See 220 ILCS 5/8
406(a), (b) (West 2012). In this case, the issue is whether jurisdiction was properly conferred
based on the Commission’s decision that Rock Island was a public utility. We conclude that it
was not.
16
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¶ 50
¶ 51

III. The Commission’s Findings
The petitioners also claim that the Commission’s decision should be reversed because its
findings are not supported by substantial evidence. We need not address this issue in light of our
determination that the Commission lacked authority to issue a certificate of public convenience
and necessity.

¶ 52
¶ 53

CONCLUSION
We reverse the order of the Illinois Commerce Commission, granting a certificate of
public convenience and necessity, and remand the cause to the Commission with directions to
enter an order consistent with this decision.

¶ 54

Reversed; cause remanded.
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ORDER
By tte 6mmission:

•

I.

PROCEDURAL HISTORY

In this proceeding, Rock Island Clean Line LLC ("Rock Island," "RICL" or "RI") filed
the above-referenced petition with the Illinois Commerce Commission ("Commission" or
"ICC") pursuant to Sections 8-406 and 8-503 of the Public Utilities Act ("Act" or "PUA"),
220 ILCS BY-101, et seq.
Rock Island therein requests an order granting it a certificate of public convenience
and necessity ("CPCN" or "Certificate"}, pl8Uant to 8ction 8-406 of the Act, autbrizing
it to operate as a transmission public utility in the State of Illinois and to construct, operate
and maintain an electric transmission line ("Project"); and authorizing and directing it,
pursuant to Section 8-503 of the Act, to construct the proposed line. Rock Island also
seeks authorization to use the Federal Energy Regulatory Commission ("FERC") Uniform
System of Accounts to file annual financial information required by ICC forms, and to
maintain its books ad records ea location atside of llliois.

•

Petitions for leave to intervene were filed by Commonwealth Edison Company
("ComEd"); Locals 51, 9, 145, and 196, International Brotherhood of Electrical Workers,
AFL-CIO ("IBEW"); the Illinois Agricultural Association a/k/a Illinois Farm Bureau ("IAA"
or "Farm Bureau"); the Illinois Landowners Alliance, NFP ("ILA"); Wind on the Wires
("WOW"); the Environmental Law & Policy Center ("ELPC") and the National Resources
Defense Council ("NRDC"), also collectively referred to "Environmental lntervenors" or
"El"); the Building Owners and Managers Association of Chicago ("BOMA"); Dynegy
Midwest Generation, LLC and Dynegy Kendall Energy, LLC; Ameren Transmission
Company of Illinois; Midwest Generation, LLC; John L. Cantlin; Joseph H. Cantlin;
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Timothy B. Cantlin; Jason D. James; James Bedeker, Sally Bedeker and First Midwest
Bank Trust #6243 ("Bedeker lntervenors"); Friesland Farms LLC, Larry Gerdes and
Steven Gerdes ("Gerdes lntervenors"); and the Illinois Department of Agriculture
("IDOA"). ID~ Iler filed a mtion to withdraw which is grated.
Motions to Dismiss were filed by ILA and IAA. With respect to Rock Island's
request for relief under Section 8-406, the Motions to Dismiss were denied in a written
ruling.
Pursuant to due notice, a prehearing conference, status hearings and evidentiary
hearings were held in this matter before an Administrative Law Judge at the
Commission's offices in Springfield, Illinois.
Public Forums were held on September 18 and October 28, 2013, and were well
attended. Numerous landowners and others epressed their objections to the proposed
transmission line.
At the evidentiary hearings, Rock Island presented the filed testimony and exhibits
of its witnesses: Karl McDermott, Michael Skelly, Gary Moland, Rudolph Wynter, Matthew
Koch, Leonard Januzik, Hans Detweiler, David Loomis, Wayne Galli, Neil Wallack, Pierre
Adam ad David By.

•

The Commission Staff ("Staff'), ComEd, ILA and WOW also presented the filed
testimony and exhibits of their respective witnesses. IBEW and BOMA also presented
previously filed witness testimony. Testimony was also filed by the Bedeker lntervenors
and Gerdes lntervenors. The IAA did not offer witness testimony; it did cross-examine
witnesses.
Com Ed witnesses were Steven T. Naumann and Ellen Lapson. Staff witnesses
were Yassir Rashid, Daniel G. Kahle, Richard Zuraski and Alan Pregozen. ILAwitnesses
were Jeffrey Gray, Paul Marshall, Curtis Jacobs, Randy Rosengren, Sid Nelson, Ed
Simpson and Bill Cole.
Many of the witnesses identified by name above were cross-examined at the
hearings.
The WOW witness was Michael Goggin. The IBEW witness was James Bates.
The BOMA mess was Michael Cmicelli.
The Gerdes lntervenors' witnesses were Larry and Steve Gerdes. The Bedeker
lntervenors' mess WB Jmes Bedettr.

•

Post-hearing initial briefs ("IBs") and reply briefs ("RBs") were filed by Rock Island,
ComEd, Staff, ILA, IAA, WOW and Environmental lntervenors. An initial brief was filed
by IBEW. Suggested orders were filed by Rock Island and ComEd, and a summary of its
position ws filed ~ ILA.
2
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ComEd, ILA and IAA oppose the petition. WOW, Environmental lntervenors and
IBEW support tte petion.
A Proposed Order was served. Briefs on exceptions ("BOEs") were ired by Rock
Island, ComEd, ILA, IAA, WOW, IBEW and Environmental lntervenors. Except as
otherwise noted, suggested replacement language was provided in the BOEs or in
separate filings referred to as "Exceptions." Rock Island's BOE and Exceptions also
propose revisions to the summaries of its positions and to findings and ordering
paragraphs, and Rock Island proposes that appendices be added to the order. The
Commission Staff also filed a BOE in which it states that it takes no exception to the
Proposed Order.
Reply briefs on exceptions ("RBOEs") were filed by Rock Island, Com Ed, ILA, IAA,
WOW, IBIW, Environmental rltervenors and te Commission Staff
The positions of the Parties on the issues are summarized below. The
Commission observes that these summaries are intended to identify the positions of the
Parties, not the findings oftte Commission, except as otherwise nlEd.
II.

•

DESCRIPTION C1J l>CK ISLAND AND llE PROJECT

Rock Island is a Delaware limited liability company with principal offices in
Houston, Texas, and is authorized to do business in Illinois. Rock Island is a wholly
owned subsidiary of Rock Island Wind Line, LLC, a Delaware limited liability company,
which is in turn a wholly owned subsidiary of Clean Line, mo a Delaware limited liability
company. he owers of Clean Linee a6ridArarica Holdings Inc., Clean Lie rlvestor
Corp., Michael Zilkha, and Clean Line Investment LLC. GridAmerica Holdings Inc. is a
subsidiary oNational Grid USA ~I IB t a2)
The tmsmission line ~aed 9 Rock lliand wuld be BO mes dng ad wuld
originate at a converter station in O'Brien County, Iowa, "traverse Iowa" for 379 miles,
cross the Mississippi River near Princeton, Iowa, and then enter Illinois south of Cordova,
Illinois.
From there, the pJJposed line would extend dr approximately 121
to the Collins Sbstation in Gandy County.

mes in Illinois

The primary purpose of the 500-mile line is connect unidentified unbuilt wind
generation facilities imorthwest Iowa and nearby areas irSouth ~kota, Nel::aska, and
Minnesota ("Resource Area") with electricity markets in northeast Illinois and elsewhere
in tte PJM rig.

•

Except as noted below, the transmission line would be a direct current ("DC") line.
The energy generated in wind farms is in alternating current ("AC") form. To transmit this
energy over a HVDC or "DC" transmission line, the energy must be converted to DC form .

3
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The DC portion of the proposed transmission line would originate from an AC-to-DC
converter station at O'Brien County in Iowa and terminate at a DC-to-AC converter station
located approximately four miles north of thECollins Sbstation irGrundy Coaty. From
the converter station, a four-mile AC segment, consisting of two parallel 345 kilovolt ("kV")
AC lines, would connect to ComEd's existing 765 kV AC transmission system at or near
the COiiins ebstation.
The DC transmission line's nominal voltage will be ± 600 kV direct current. It is
described as thEfirst Kt ransmission limproposed in llliois.
RI characterizes the line as a "merchant project." As such, Rock Island asserts
that it will recover its costs of construction and operation solely through the revenues it
receives from the specific transmission customers that purchase capacity and take
transmission service on the Project. As discussed below, the FERC approved Rock
Island's proposal to pre-subscribe "up to" 75 percent of transmission capacity to anchor
customers. The FERC also approved Rock Island's request to sell the remaining 25
percent of te capacity using arnpen season action.

Ill.

APPLICABLE STATUTORY AUTHORITY

Section 8-406 <4) ofha At Sites:

•

No public utility not owning any city or village franchise nor engaged in
performing any public service or in furnishing any product or commodity
within this State as of July 1, 1921 and not possessing a certificate of public
convenience and necessity from the Illinois Commerce Commission, the
State Public Utilities Commission or the Public Utilities Commission, at the
time this amendatory Act of 1985 goes into effect, shall transact any
business in this State until it shall have obtained a certificate from the
Commission that public convenience and necessity require the transaction
of sah business.
Section 8:1-06

(~provides

a follows:

No public utility shall begin the construction of any new plant, equipment,
property or facility which is not in substitution of any existing plant,
equipment, property or facility or any extension or alteration thereof or in
addition thereto, unless and until it shall have obtained from the
Commission a certificate that public convenience and necessity require
such construction. Whenever after a hearing the Commission determines
that any new construction or the transaction of any business by a public
utility will promote te pblic convenience and is necessary thereto, it shall
have te pwer to ssue ertificates of uplic convenience ad neessity .

•

4
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•

It therprovides:
The Commission shall determine that proposed construction will promote
the public convenience and necessity only if the utility demonstrates: (1)
that the proposed construction is necessary to provide adequate, reliable,
and efficient service to its customers and is the least-cost means of
satisfying the service needs of its customers or that the proposed
construction will promote the development of an effectively competitive
electricity market that operates efficiently, is equitable to all customers, and
is the least cost means of satisfying those objectives; (2) that the utility is
capable of efficiently managing and supervising the construction process
and has taken sufficient action to ensure adequate and efficient construction
and supervision thereof; and (3) that the utility is capable of financing the
proposed construction without significant adverse financial consequences
for tte Litity o it culDmers.
Section 8-503 of tte Act r~ides,

irpart, asollows:

Whenever the Commission, after a hearing, shall find that additions,
extensions, repairs or improvements to, or changes in, the existing plant,
equipment, apparatus, facilities or other physical property of any public
utility ... are necessary and ought reasonably to be made or that a new
structure or structures is or are necessary and should be erected, to
promote the security or convenience of its employees or the public or
promote the d~pment of an effetively corpetitive eletricity market, or
in any other way to secure adequate service or facilities, the Commission
shall make and serve an order authorizing or directing that such additions,
extensions, repairs, improvements or changes be made, or such structure
or structures be erected at the location, in the manner and within the time
specified in said rcder; ...

•
IV.

MOTIONS TO DISrtSS

Separate Motions to Dismiss ("Motions") were filed by the IAA and ILA.
Motions eught dismissal of tte applicatm of Rock llmnd.

The

A ruling on the Motions was issued March 18, 2013. The ruling denied the Motions
with respect to Rock Island's request for relief under Section 8-406.
In their post-hearing briefs, IAA and IAA again argue that their Motions should be
granted.

•

In its Motion, IAA argues, in part, "Rock Island is not a public utility under [Section
3-105 of] the PUA because it does not own infrastructure for electric transmission in
Illinois, therefore it cannot be granted relief under Section 8-406 of the PUA." (IAA Motion
at 5, 12) According to IAA, " ... Rock Island does not meet the threshold criteria required
5
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to be deemed a public utility and therefore, as a matter of law, is not eligible for relief
under Sections 8-406 or 8-503 of the PUA." (Id. at 5) IAA concludes, "Therefore, Rock
Island's Verified Petition should be dismissed with prejudice." (IAA Motion at 12; see also
IAA BOE taJ
In its Motion, the ILA, whose members include persons who own or farm land on
or near an "identified potential route" for the proposed line, expresses a similar position
with respect to Section 8-406. The ILA argues, in part, "Both§ 8-406(a) and (b) identically
require that a petitioner for a Qtfrcate be cpublic utility: oty a pulic utily may otain
a § 8-406(a) Certificate to transact business and only a public utility may obtain a § 8406(b) Certificate to construct facilities." (ILA Motion at 3) ILA contends that Rock Island
"lacks transmission infrastructure - a threshold requirement of Illinois law" under Section
3-105, and that "the entity aspiring to become a public utility must have in place qualifying
infrastructure before it may be granted public utility status." (ILA Motion at 5-6)
Rock Island, IBEW and Wind on the Wires filed responses in which they oppose
the Mtions.

•

•

ComEd filed a response in which it opposes the Motions with respect to Section 8406. According to ComEd, "While Section 8-406 imposes restrictions on utilities'
transacting business and constructing facilities, Section 8-406 does not limit the
applicants for CPCNs [certificates of public convenience and necessity] to entities that
are already utilities as suggested by Movants." (ComEd Response at 4)
Com Ed argued, "Section 8-406(a) places no limitation on \kro may sett a CPCN.
It does not state that CPCNs can only be issued [to] utilities, let alone that applicants must
be utilities when they file." In ComEd's view, Section 8-406(a) is written as a prohibition
on activity absent a CPCN by stating that "[n]o public utility ... shall transact any business
in this State until it shall have obtained a certificate from the Commission that public
convenience and necessity require the transaction of such business," and nowhere does
it state that the required CPCN could only be obtained after the party was already
functioning as a utility or owned utility assets. ComEd continues, "Rather, the Public
Utilities Act allows non-utility applicants to both become public utilities and to
subsequently operate, for public use, plant and equipment that transmit electricity. If
Section 8406 required applicants to be public utilities even prior to obtaining a CPCN, it
would create a nonsensical Catch-22 whereby non-utilities could not receive approval to
become utilities before such time as they were already violating the law by acting as a
utility without a CPCN." (Id.)
Similarly, Rock Island argued, "IAA's and ILA's construction of the PUA sets up a
classic 'catch-22': Under their construction, an entity cannot apply for a certificate to
construct public utility cfcilities and transact public utility business unless it lready owns
public utility plant, equipment or property, but constructing the public utility facilities
needed (according to IAA and ILA) in order to apply for a certificate, without already
possessing a certificate authorizing construction of those facilities, is prohibited by §8406(b) ('no public utility shall begin the construction of any new plant, equipment, property

6
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or facility ... unless and until it shall have obtained from the Commission a certificate that
public convenience and necessity require such construction')." (RI Response to Motions
at 6 se ale WOW litsponse d Mtions aQ ad RI RB<li at 34.)
ILA ad IAAilei:l repes d the E!sponses.

Ruling lsued Mrch 18, 2013
A ruling on the Motions was issued March 18, 2013. The ruling denied the Motions
with respect to Rock Island's request for relief under Section 8-406. The ruling stated, in
part:
First of all, despite Movants' [ILA and IAA] repeated assertions that the
applicant must have qualifying transmission infrastructure in place in order
to satisfy Section 3-105 before it may file an application under Section 8406, a reading of Section 3-105 reveals no references to such a term or
anything similar d it.

•

Furthermore, as observed by several parties, Movants' interpretation of the
statute creates an unworkable "Catch-22." Under their theory, an entity
could not apply for a certificate to construct public utility facilities and
transact public utility business unless it already owns public utility plant,
equipment or JDperty.
Ider Setton 8-406(b), hwever, costructing the
public utility facilities needed in order to apply for a certificate, without
already possessing a certificate authorizing construction of those facilities,
is prohibited. That section provides that "no public utility shall begin the
construction of any new plant, equipment, property or facility ... unless and
until it shall have obtained from the Commission a certificate that public
convenience and necessity require such construction."
The mce Eelevant isue i~hether an apjicant is b~ taneet tte criteria
in Section 8-406(b) of the Act. In fact, Movants' concerns about qualifying
transmission infrastructure appear to relate more to the criteria in 8-406(b)
than to the definition of a public utility in Section 3-105. In that regard, given
that the proposed line route is an issue to be considered under Section 8406, it is difficult to see how Movants expect an applicant to already have
the transmission infrastructure in place over a line route that Movants
themselves ce 13icing at issue.
The rling Lfrther stied:

•

In any event, unless those criteria in Section 8-406 are met, the Commission
may not grant a certificate of public convenience and necessity and public
utility status under Section 8-406(b) authorizing an applicant to proceed with
construction of a transmission line. In the instant case, the applicant has
sought authority under 8-406(b) and has filed extensive proposed evidence

7
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•

in purported support thereof, and other parties will be given an opportunity
to adcess thee issues.
In that respect, this case is clearly distinguishable from the Arkansas case
cited by Movants and addressed in Rock Island's response. In the
Arkansas case, unlike the current case, the Rock Island affiliate did not seek
authorization to undertake construction of a transmission line, and therefore
did not present information in support thereof. For that reason, the
Arkansas case was dismissed, essentially as premature, without prejudice
to refing.
It is also observed, as noted by Rock Island and others, that the
Commission has not limited the application process in Section 8-406 to
those entities who are already certificated utilities. For example, in Docket
No. 06-0179, one of the applicants that was granted a certificate to construct
an electric transmission line and operate as a public utility in connection
therewith, Ameren Illinois Transmission Company, was not an existing
certificated puoc tility athe itne of ifing.
The ruling of March 18, 2013 concluded, "In conclusion, the Motions are
denied with respect d Rock sland's request for relief under Section 8-406."

•

Commission Conclusion

In the instant Order, the Commission concurs in the rationale and determination
contained in the11ling of March S, 013 which denied the Mtions with repect to Rock
Island's request for relief under Section 8-406. The Commission observes that the
question of whether Rock Island should be granted a Certificate under Section 8-406 was
extensively addressed on the merits in the course of the proceeding, and is considered
in this <a:ler bl!>w.
With respect to the request to dismiss the relief sought under Section 8-503, the
ruling of March 18, 2013 stated, in part, "Assuming without argument that Section 8-406
relief is granted to the applicant, the question of whether Rock Island should also be
granted relief under Section 8-503 at the same time is an issue that can be further
addressed in the course of the proceeding as has been done in prior cases, and will not
be further ruled upon at this time." The Commission observes that the question of whether
Rock Island should be granted relief under Section 8-503 was in fact addressed on the
merits in the oarse ofhe proeeding, and findings re contained in thi~rder below.

V.

SECTION 8'06(A)

In the post-hearing briefs, Section 8-406(a) issues were addressed by ComEd,
ILA, IAA, Staff and Rock Island. It is noted that Staff did not file a BOE on Section 8406(a) issues .

•
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Section 8-406 <4) f> the Act mtes:
No public utility not owning any city or village franchise nor engaged in
performing any public service or in furnishing any product or commodity
within this State as of July 1, 1921 and not possessing a certificate of public
convenience and necessity from the Illinois Commerce Commission, the
State Public Utilities Commission or the Public Utilities Commission, at the
time this amendatory Act of 1985 goes into effect, shall transact any
business in this State until it shall have obtained a certificate from the
Commission that public convenience and necessity require the transaction
of sah business.
A.

Rock Island Posibn

Rock Island states that in the context of this proceeding, it should be granted a
CPCN for the Project in order to also receive a CPCN to transact a public utility business,
and that the determination that "the public convenience and necessity require the
transaction of such business" under §8-406(a) of the PUA is dependent on a
determination under §8-406(b) that Rock Island's construction and operation of the
Project will promote the public convenience and necessity in accordance with the
provisions ofltat subsection. (RI IB at-~

•

•

Although RI believes its Project will be the first merchant transmission project in
Illinois, it states that the Commission has previously granted CPCNs as transmission
public utilities to at least two companies. In Docket 01-0142, the Commission granted
CPCNs to American Transmission Company L.L.C. ("ATC"), which had been formed to
take ownership of and operate the transmission facilities of Wisconsin electric utilities,
some of which were located in Illinois, and to ATC's affiliate ATC Management, Inc.
ATC's petition in that docket stated that ATC would own, control, operate and manage,
within Illinois, facilities used for the transmission of electricity, and that its transmission
lines would transmit electric energy within Illinois for use by the public to serve Illinois
customers. The Commission found that the petitioners' transmission lines were
transmitting power within Illinois to serve Illinois customers and that ATC and ATC
Management fell within the definition of "public utility" in the PUA. (RI IB at 25, citing
American Transmission Company L.L.C. and ATC Management Inc., Docket 01-0142,
Order Ja. 23 200 ("ATC cater'') at SRI ft. m.13 an6-17)
In Docket 06-0179, the Commission granted CPCNs to Illinois Power Company
("IPC") and to a newly-formed entity, Ameren Illinois Transmission Company ("Ameren
Transco"), to construct three new 345 kV transmission lines for the purpose of enabling
electricity to be delivered from a single wholesale generation source, the Prairie State
Generating Company plant (an independent power producer), into the bulk electric
system. The petition in that case stated that "Ameren Transco will own, control, operate
and manage, within this State, for public use, facilities for the transmission of electricity"
and that it would be "transmitting electricity for use by the public at rates, terms, and
conditions subject to regulation by the FERC." Rock Island states that the Commission
9
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found Ameren iansco to be a public tility and granted CPCNs to Ameren iansco and
IPC to construct, operate and maintain the three new 345 kV transmission lines. (RI IB at
26, citing Illinois Power Company d/b/a Ameren/P and Ameren Illinois Transmission
Company,Docket06-0179, Olerdated My16,2007;RI Ex !D.13 at1718)
In Docket 06-0706, the Commission granted CPCNs to Ameren Transco and IPC
to coatruct, oi:trate ad milltain a ew rtmsmission lie irthe aea of Ottawa, llliois.
Ameren Transco stated in its petition that it would be "transmitting electricity for use by
the public at rates, terms, and conditions subject to regulation by the [FERC]." The
Commission found that Ameren Transco and its proposed transmission activities satisfied
the definition of a public utility and that Ameren Transco was a public utility. Ill. Power Co.
d/b/a Ameren/P & Ameren Ill. Transmission Co., Docket No. 06-0706, Order on
Reopening June 23, 2010. In Docket 12-0598, the Commission granted a CPCN to
Ameren Transco to build new transmission facilities in Illinois collectively referred to as
the Illinois Rivers Project, finding that Ameren Transco is a public utility pursuant to the
PUA. (RI IB at 25-26, citing Ameren Transmission Company 611/inois, Docket 12-0598,
Order ated Aug. 20 Q13)

•

Rock Island asserts that like ATC and Ameren Transco, Rock Island will be
owning, operating and managing transmission facilities in Illinois to transmit electricity for
use by the public at rates, terms and conditions regulated by the FERC, and that it will
construct and opeete the Project for public use for tte transmission of electricity and will
hold itself out to serve the public. Rock Island states that it will offer and provide non
discriminatory, open access transmission service to eligible customers, as defined by its
Open Access Transmission Tariff ("OATT") in conformance with FERC regulations,
specifically, the service of transmitting electricity delivered to Rock Island's western
converter station in O'Brien County, Iowa, to an interconnection point with the PJM grid
at the Collins Substation in Grundy County, Illinois. (RI IB at 26-27, citing RI Exs. 10.13
at 4-6, 4-15; 1026 at 3636)
Rock Island expects that its transmission customers will fall into three categories.
The first is owners of generation resources located in the Resource Area that will contract
for transmission capacity to deliver the output of their plants into the PJM transmission
network athe Collins Substation. These cuB:>mers carbe expected to have contracted
with one or more suppliers to the retail market -- e.g., a utility, an ARES or other
competitive supplier, a wholesale power marketer, a municipal electric utility, or an electric
cooperative -- to purchase the generator's output; the electricity delivered to the
purchasing entity would ultimately be sold to and used by thousands of individual retail
electricity customers. (RI IB at 27citing REx. 10.13 at 2~13; see also IR RB a391-0)
The second is wholesale purchasers of electricity, such as electric utilities,
competitive retail suppliers, municipal electric utilities, electric cooperatives, and
wholesale power marketers, who would contract dr their own transmission capacity and
use that transmission capacity to have delivered, to northern Illinois, electricity that they
purchase from generators located in the Resource Area. The electricity transmitted by

•
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the Project to northern Illinois for these customers would ultimately be sold and distributed
to thoaands of indiif.lual rte ii electricity ostomers. (Id., citing RI fi. 1013 at 1~
Regarding the third category, RI states that while it would be impractical for
residential and smaller non-residential customers to contract directly for bulk transmission
service on the Project, iwould be possible or larger retail customers to contract directly
for transmission capacity and service on the Project to facilitate their procurement of
electricity from the Resource Area, such as, for example, a large institutional electricity
user or a government entity that wishes to obtain a portion of its electric supply from
renewable resources and to negotiate for and purchase the renewable energy directly
from the producer rather than through an intermediate supplier. Rock Island states that
the definition of "eligible customer" under the FERG pro forma OATT, to which Rock
Island's OATT will be required to conform, includes retail customers taking unbundled
transmission serice. (Id., citing REx. 1013 at 13-14)
Rock Island asserts that the Project will provide 3,500 MW of transmission capacity
and is projected to deliver over 15 million MWh of electricity annually from the Resource
Area to ndheast Illinois and the PJM gd. (Id. lting RI Ex. (]1.13 at $)

•

According to Rock lslar'\dtness MrBerry, any eligible customer under its OAT
will be able to request and, subject to the overall capacity of the Project, obtain
transmission service on the Project in "multiple ways." First, during Rock Island's initial
process to identify and contract with anchor tenants, any eligible customer may request
to negotiate a precedent agreement with Rock Island for long-term firm transmission
service. Second, any eligible customer may participate in Rock Island's enrollment
process, referred to as an "open season," to award the remaining capacity on the Project;
and in the open season, all eligible customers have an equal opportunity to procure long
term firm transmission service. Third, if Rock Island does not sell all of the Project's
capacity during the anchor tenant and open season processes, any eligible customer may
request service from the remaining firm service under Rock Island's OATT. (RI 18 at 28,
citing RI Ex10.13 810)
Fourth, Mr. Berry asserted that upon expiration or termination of the initial
transmission service contracts entered into during the anchor tenant and open season
processes, any eligible customer ray El!quest tte reed-up capacity under Rock Island's
OATT. Fifth, any eligible customer may request non-firm service on the Project at any
time, and Rock Island is obligated to grant these requests so long as the transmission
capacity is not in use by firm service customers. Finally, Rock Island will create a
secondary market for the Project's transmission capacity, in which holders of contracted
capacity will be able to make their contracted capacity available to other eligible
customers. (Id., citing RI Ex10.13at 19)

Response toAA ad llA

•

In response to ILA's and IAA's arguments in Section Ill of their initial briefs, Rock
Island submits that IAA and ILA rely on the same argument on which their Motions to
11
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Dismiss were based, i.e., that only an entity that is already a public utility can apply for
and be grated a CP® a a puoc tility, ad siae Rock lslad does ot orrently ow
any plant, equipment or property in Illinois and has no assets or real property in Illinois
that could be used to sell, transmit or deliver electricity, Rock Island is not currently a
public utility and therefore cannot be granted a CPCN as a public utility. Rock Island
asserts that IAA's and ILA's argument regarding Rock Island's request for a CPCN as a
public utility should be rejected for the reasons stated in Rock Island's response to the
IAA ad ILA Mtions to Disiiss. (RI ER a34)
Rock Island states thalLA cites seeral decisions for the proposition that in order
to grant a CPCN, the Commission must find that the proposed service is necessary for
the public convenience and necessity. Rock Island states that the cases cited by ILA
emphasize that "necessity" as used in this context does not mean "indispensably
requisite," that necessity has been construed to mean "needful, requisite or conducive,"
and that the Commission has broad discretion to determine what constitutes the public
convenience ad scessity in cparticular cae. ~I RB Sti-35)
Response to Cortid

•

•

In ComEd's view, to be a utility, RI must establish that it has or will have Illinois
customers, and RI has not done so. (ComEd IB at 14) Rock Island states that §3-105
says no such thing and does not even use the word "customers." (RI RB at 39; see also
RI RB<II at 8)
Rock Island states that ComEd points to the fact that Rock Island has "assumed"
that all of its customers will be wind generators located outside Illinois in the Resource
Area (Com Ed IB at 16-17). RI asserts that this assumption, and Rock Island's justification
for it, was made in the context of responding to the arguments of other parties that the
generator customers that will connect to the western end of the Project may not be limited
to wind generators. Rock Island states that the FERC's pro forma OATT requires that
Rock Island's transmission service tariff include as eligible customers, "Any electric utility
(including the Transmission Provider and any power marketer), Federal power marketing
agency, or any person generating electric energy for resale." Additionally, under the
terms of the FERC's pro forma OATT, Rock Island must, and will, offer transmission
service on the Project to any retail customer taking unbundled transmission service
pursuant to a State requirement for such service, which exists in Illinois under Article 16
of the PUA, or a voluntary offer of retail unbundled transmission service which Rock Island
will include in itsariff. (RI RB t a3€B7, citlg RI Ex m.13 at, 51214)
Rock Island responds to ComEd's argument that based on the decision in
Mississippi River, Rock Island will not be a public utility because it 'Ai only serve a fixed
and limited number of customers (ComEd IB at 15, 18-19). Rock Island states that
Mississippi River Fuel, an interstate pipeline, expressly contracted with its local gas
distribution corpany customers noto sell a§ to any ttteir etail cust01ers other than
the specific, identified retail customers it had already contracted with, and it refused
requests from additional industrial gas customers to sell them gas, which is something RI

12
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could not do under the OATT. (RI RB at 37, citing 1 Ill. 2d at 511-513) Rock Island states
that the decision emphasized that "it is entirely clear from the record that Mississippi has
never imnded d asume the state b a plic tility oprofessed ct evote its JIJperty
to 'public use'", and that Mississippi River Fuel "has done no act by which it has given the
reasonable impression that it was holding itself out to serve gas to the public, or to any
class othe public gesrally." (RI e at 37 citig 1 111. 2dlt 515-518)
Rock Island asserts that, in contrast to the facts in Mississippi River, it is expressly
holding itself out to serve the public and to dedicate its property, plant and equipment to
public use. In support of that argument, RI cites a passage of testimony from Mr. Berry.
(RI eat 37 cting RI Ex CD.13 an 4-15)

•

Rock Island also responded to ComEd's argument that a retail user or a utility or
other wholesale retailer does not become a transmission customer of a transmission
owner or operator simply because the power the retail user, utility or other wholesale
buyer consumes or resells has been transported by the transmission owner/operator's
transmission line. (ComEd IB at 17) Rock Island states that it will offer transmission
service on the Project to, and expects its customers to include, both ( 1) owners of
generation resources located in the Resource Area that will contract for transmission
capacity to deliver their output into the PJM transmission network at Collins Substation;
and (2) wholesale purchasers of electricity, such as electric utilities, competitive retail
suppliers, municipal electric utilities, electric cooperatives, and wholesale power
marketers, which would contract for their own transmission capacity and use that
transmission capacity to have delivered, to nd:hern Illinois, eletricity that they puihase
from gnerators loated in atResource Area Rock Island states it s also posible that
large retail purchasers of electricity may purchase unbundled transmission service on the
Project, in order to transport electricity that they purchase on an unbundled basis from
sellers in the Resource Area. (Petition 1f17; RI Exs. 1.0 at 14-15; 10.0 at 18; 10.13 at 1214; 1019; RI IB at 2lRI RB:lt 39-40)
Rock Island argues that Com Ed's reliance on the decision of the Arkansas Public
Service Commission ("PSC"), Ark. Pub. Svc. Comm'n Docket No. (1-041-U, OrdeNo. 9
(Jan. 11, 2011) ("Arkansas Order'), concerning a subsidiary of Clean Line, Plains and
Eastern Clean Line LLC ("Plains and Eastern"), is unfounded. (RI RB at 43-44, citing
ComEd IB at 19-20) Rock Island states that in the Arkansas case, Plains and Eastern
was only applying for a certificate of public utility status, and not for a certificate to build
its transmission line in Arkansas. The filing in Arkansas stated that the applicant "does
not seek authorization to begin construction of a transmission line, which authorization
Clean Line will seek pursuant to a separate application." (RI RB at 43, citing Arkansas
Order at 1) According to Rock Island, the Arkansas case is similar to Rock Island's
previous filing in Docket 10-0579, in which Rock Island sought only a CPCN as a public
utility and did not request a CPCN for its transmission line nor present the detailed
information necessary to support a request for a CPCN for a transmission line. In Docket
10-0579, Rock Island states that it ultimately agreed with Commission Staff that the
request cfr a CPCN as a pulic Litity sbuld be considered irconjunction Wh a r~uest

•
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for a CPCN for a specific public utility project, which Rock Island has filed for in the instant
docket. (RI RB atl~
Rock Island also states that Plains and Eastern, at the time of the Arkansas PSC
decision, planned to construct a "through" transmission line through Arkansas to the line's
ultimate destination in a state to the east of Arkansas, with no plans to directly deliver
electricity into Arkansas to wholesale or retail customers in that state through an
interconnection in Arkansas. (Id., citing Arkansas Order at 2, 4, 5 and 11) Rock Island
states that the Arkansas PSC found, based on this, that it could not find that Plains and
Eastern met the statutory test of transmitting power "to or for the public for compensation,"
stating that its "decision is based on the fact that it cannot grant public utility status to
Clean Line based on the information about its current business plan and present lack of
plans to serve customers in Arkansas." (Id., citing Arkansas Order at 11-12) Rock Island
asserts that, in contrast, it will be, by tariff, expressly offering transmission service to
customers in Illinois, and all of the electricity transported by the Rock Island Project will
be dlivered into Illinois. (RI RB atl3-44)

•

Rak Island states that several other states have granted certificates to Clean Line
subsidiaries as public utilities and/or to construct their specific proposed transmission
projects, under the laws of those states. According to RI, the Oklahoma Corporation
Commission granted, to Plains and Eastern, electric transmission-only public utility status;
the Kansas Corporation Commission granted Grain Belt Express Clean Line LLC ("Grain
Belt") a Limited Certificate of Public Convenience to Transact the Business of a Public
Utility in the State of Kansas; the Kansas Corporation Commission granted Grain Belt a
siting permit, which is the authorization required under Kansas law to build the Kansas
portion of the Grin Belt transmission project; the Indiana Utility Regulatory Commission
granted Grain Belt authority to operate as a transmission-only public utility in Indiana. ft/.
at 4445)

Response to Stf:f
In response to Staff's statement that Rock Island witness Mr. Berry "essentially
concedes in its testimony that no need for the proposed Project has actually been
established" (Staff IB at 9), Rock Island asserts that Staff's characterization is incorrect
and the testimony it cites is taken out of context. Rock Island explains that in the
testimony cited by Staff, Mr. Berry was discussing the proposed financing condition to
Rock Island's CPCN that was proposed by Staff and accepted by Rock Island. RI
provides a qotation o tffi pasage of tetimony in its-eply tief. (RI RB at 3€B7)

•

Rock Island states that Staff's Initial Brief provides a discussion of court cases on
the topic of what constitutes a "public utility," along with a discussion of the FERC's
requirements for merchant transmission providers such as Rock Island to provide non
discriminatory open access transmission service to eligible customers, but that Staff does
not reach a specific conclusion on whether Rock Island will be a "public utility." (Staff IB
at 1Q15) d«k sland aserts that a;ommon tteme in m~n ofttese caes irwhich an
entity was found not bE a public Litity is thathe entity dislaimed any intention to bEB
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public utility, to hold itself out to provide service to the public, or to devote its plant,
property and equipment to lte putic use. (Rock lliand eat 46-47)
Rock Island states that Staffs statement that 75% of the capacity of the Project
will be pre-subscribed to "pre-selected customers" and only 25% will be available through
"open auction" (Staff IB at 15) is an incomplete description of the ways in which customers
will be able to obtain transmission service on the Project. (Rock Island RB at 47-48) Rock
Island asserts that it isiuthorized by thEFERG to contlct with aahor tenant customers
for "up to" 75% of the capacity of the Project; therefore, the 75% figure is a ceiling not a
floor. ltJ., citing RI Ex1013 at~

•

•

According to Rock Island, the overriding principles are that Rock Island will offer
all eligible customers the opportunity to purchase transmission service on the Project;
Rock sland ~ ot any ay eligible customer ta opportunity to pc:chase tlnsmission
service; and Rock Island will not unduly discriminate against any transmission customer
in favor of another eligible customer, and that what is relevant to Rock Island's public
utility tatus is ththe service will be dered to thEentire uiverse oeligible customers,
not just to the number that actually elect to take service. (Id. at 47-49, citing RI Ex. 10.13
at 6) Rock Island states that Staff acknowledged that the FERG requirement to provide
non-discriminatory open access, which Rock Island will comply with, "could arguably
overcome the pul:it use hcdle Sice all ustomers wuld have arequal righto use the
utility on the same terms, as required for pulic use under Section a105 of the Act." (RI
RB 848-49, citing Staff IB ~8)
Rock Island responded to Staffs concern that the FERG's order granting Rock
Island's request for negotiated rate authority observed that Rock Island stated it would be
unable to resize the Project if its customer solicitation process reveals market interest in
excess of the planned transmission capacity. Staff also noted that the FERG's Final
Policy Statement on the allocation of capacity on new merchant transmission projects,
which was issued after the FERG's order granting Rock Island negotiated rate authority,
specifies that "all merchant transmission developers and non-incumbent cost-based,
participant-funded transmission projects become public utilities at the time their projects
are energized" and therefore are subject to "the obligation to expand their transmission
systems, if necessary, to provide transmission service." Staff stated that in the current
docket, Rock Island has not provided any evidence that it would be able to increase the
capacity of the Project if the Project becomes oversubscribed. (RI RB at 49-50, citing Staff
IB 813-15)
In response, Rock Island asserts that Staff is criticizing Rock Island for not
responding to an issue that Staff never raised in the evidentiary phase of this case.
According to Rock Island, its statement in its FERG negotiated rate application -- that it
would be unable to resize the capacity of the Project if market interest exceeds capacity
of the Project without undue delay -- is a simple fact of the line as currently proposed.
Rock Island asserts that if the line were oversubscribed, it would first construct the Project
as designed and proposed in the instant proceeding, and then seek subsequent
authorizations to expand the Project. Rock Island states it does not object to the obligation
15
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to expand its facilities or service offering to meet an increased demand for its transmission
service aer the PrjEct, a now JDposed, is completed. d«k Island asserts tat it as
such an obligation based on the provisions of the FERC's pro forma OATT. (RI RB at 5051; see also RI RBOE atl4-17, esponding ct UA, AA and Corfid BOE~
According to Rock Island, an obligation to expand a transmission provider's service
offering in reponse to increased demand is embodied in § 15.4 of the FER C's pro forma
OATT, and while a transmission provider can propose deviations in its tariff rbm ta pro
forma OATT, these must be approved by the FERC.
Based on the FERC's
pronouncements in the Final Policy Statement cited by Staff, Rock Island "believes the
FERC would not approve a tariff provision that deviated from §15.4, and therefore the
obligation to ep1and appes tcRock Island (Rock llmnd RB at) 51
Rock Island suggests it would be unacceptable to the parties for Rock Island to
propose in the context of this case that it be allowed to increase the size or capacity of
the PrjEct as coditions wrrant, btJ th8does ot mean ttat Rok sland is wiiling or
unable to drease tharansmission apacity its offeng in ta lfture. (Id. 8 5~1)

•

Rock sland also argues tat tte cases [ted by Stff ridicate th8an bligation to
expand the capacity of the applicant's equipment and facilities to accommodate increased
demand is not necessarily a requirement for public utility status, and that the utility's
obligation to offer service may be limited by the capacity of its facilities and equipment.
(Rock Island RB at 52) For example, in Illinois Highway Transportation Co. v. Hantel,
323111. App. 364, 376 (3d Dist. 1944), the Court stated, "A common carrier of passengers
has been defined as one who undertakes to carry all persons indifferently who may apply
for patronage so long as there is room ... [T]hey serve all the public alike who apply to
them for carriage, so long as they have room ... carrying all who apply and refusing none
unless they have no room or for some other legal reason may refuse." RI also cites State
Public Utilities Commission ex rel. Macon County Telephone Co. v. Bethany Mutual
Telephone Ass'n, 270 Ill. 183, 185, 110 N.E.334 (1915), where the Court stated, "The
words 'public use' mean of or belonging to the people at large, open to all the people to
the extent that its capacity may admit of the public use." (RI RB 853)
BOE ad RBOE
In its BOE, Rock Island suggests that the Order should include additional
discussion ofts eff.lence and qJuments regating Section 8406(a). (RI BOE 830-32;
Exceptions at ahd •I
In its RBOE, in response to BOEs filed by IAA, ILA and ComEd, Rock Island
argues, "The record shows that Rock Island satisfies the 'for public use' requirement to
be a uplic Litity .... " (RI RBOE at Ill)
In support of that conclusion, Rock Island addresses "Customers to be Offered
Transmission Service on the Project," "Finite Number of Customers," "Expanding the

•
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Capacity Dthe PrjEct if it is Overubscribed," and "Other Pguments." (RBOE at Ill. A,
B, C and D)

B.

Positions 6Staff andntervenors
Staff

Preliminarily, it is noted that Staff did not file cbrief on eceptions on this issue o
any isue. Prior d tha Staff addressed the isue in itS:>riefs as itcussed below.
According to Staff, Rock Island essentially concedes that no need for the proposed
Project has actually been established. Rock Island witness Berry states that "permanent
installation of facilities cannot and will not commence unless and until the need for the
Project is actually established through the market test of transmission customers
contracting for sufficient service on tharansmission line to supprt and jusfy iflancings
that raise sufficient capital to cover the total Project cost." (Staff IB at 9, citing RI Ex.
10.13 at a4)
Under Section 3-105 of the Public Utilities Act, 220 ILCS 5/3-105, "Public Utility"
means andricludes, arnng other things:

•

... every corporation, company, limited liability company, association, joint
stock ompany or association, ifm, partnership or ridividual, teir lesees,
trustees, or receivers and appointed by any court whatsoever that owns,
controls, operates or manages, within this State, directly or indirectly, for
public use, any plant, equipment or property used or to be used for or in
connection with, or owns or controls any franchise, license, or permit or right
to engage in: (1) the production, storage, transmission, sale, delivery or
furnishing of heat, cold, power, electricity, 'Ster, or light, except when used
solely dr communication purposes
(Staff IB Ot10, erphasis aded)
As an initial matter, Staff asserted that while Rock Island has not adequately shown
that iturrently owns, cotrols, opeates or manages any plat, eqlJiment or property to
be used in transmission oelectricity, itvould bellogical to suggesthat an entity cannot
apply for a certificate to construct public utility facilities and transact public utility business
unless it already owns public utility plant, equipment or property. Illinois courts have
indicated that a literal reading of a statute will not be followed where it would lead to
consequences that the legislature could not have contemplated or intended. (Staff 18 at
10, Cting r1 El! Marriage oE/trevoog, 9Jll. 2d 6670 ~982))

•

According to Staff, "To restrict entities seeking to engage in utility business in
Illinois in such a manner would reach the undesired and aeurd result of erecting barriers
of entry from participation in the industry or imposing requirements on existing public
utilities in Illinois from which non-certificated entities would effectively be exempt." (Staff
IB at 10) Staff further argues, "Therefore, a more logical assessment of the provision is
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that the Commission may assess whether a petitioner's proposal would meet the CPCN
criteria of the statute if and when approved. Such provides the Commission with the
flexibility of assessing an application and any public need for particular projects on a case
by cae asis." (Id.)
Staff stated that the next inquiry is the issue of whether the Company has shown
that the plant, equipment or property at issue is for "public use." According to Staff, courts
have interpreted Section 3-105 to require that all persons must have an equal right to use
the utility, and it must be in common and upon the same terms. (Staff 18 at 10-11, citing
Palmyra Tel. Co. v. Modesto Tel. Co., (336 Ill. 158 (1929)) Whether a given business is
a public utility depends upon the public character of the business or service rendered
which makes its regulation a matter of public consequence and concern because it affects
the whole ommunity. (Id., citing Illinois Hif}way Tansp. Gov. Harli/, 323 Ill. p.fl. 364
(1944))

•

Staff maintained that in interpreting Section 3-105, the courts have been clear that
the serice must be madlvailable to all persons on the same terms ad onditions, not
confined to privileged persons, such as one group or type of customer as is the case here.
A "public utility" implies a public use of an article, product, or service, carrying with it the
duty of the producer or manufacturer, or one attempting to furnish the service, "to serve
the public and treat all persons alike, without discrimination ... " (Id., citing Highland Dairy
Farms Co. v. Helvetia Milk Condensing Co., 308 Ill. 294, 300, (1923)) The term "public
utility" as used historically, implied a public use carrying with it the duty to serve the public
"and treat all persons alike, and it precluded the idea of service which was private in its
nature and was not to be obtained by the public." (Id., citing Springfield Gas & Electric
Co. v. City of Springfield, 126 N.E. 739 (1920), aff'd, 257 U.S. 66 (assessing PUA of 1913,
Section CD, siae !!pealed and now !!placed Vih Setion 2105))
While it is not essential to a public use that its benefits should be received by the
whole public, or within aarge 13rt of it, they must not be confined to specified privileged
persons, but must be extended to all persons in common upon the same terms, it being
immaterial how few avail themselves of the rights so extended. (Id. at 12, citing State
Public Utilities Commission ex rel. Macon County Telephone Co. v. Bethany Mut.
Telephone Ass'n, 110 N.E334 (195))
Petitioner asserts that its proposed project is for public use. In Staff's view, the
facts are "far from clear on this point." (Id. at 12) Rock Island states that it will use an
anchor tenant model to sell up to 75% of the transmission capacity on the project with
capacity not secured by anchor tenants being sold to customers through an "open
season" process or processes that would constitute at least 25% of capacity, and that its
"target customer base" for transmission services will be comprised primarily of wind
energy producers and purchasers of electricity generated from renewable resources.
(Petition at 10-11) Specifically, Petitioner "expects that its customers will consist
principally of (i) wind energy producers located [in states west of Illinois (primarily in
Iowa)], and (ii) buyers of electricity - particularly buyers seeking to purchase electricity

•
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generated from renewable resources - located at the eastern end of the Rock Island
Project." (StafflBat 12 citlgPetitionat 1911)
Staff stated that in this capacity, Rock Island would be acting as a provider of open
access transmission serices. lfie ERC isha federal tegulator Q mong dter thigs,
the transmission of electric energy in interstate commerce and the sale of such energy at
wholesale in interstate commerce. FERC requires that the transmission provider offer
and provide transmission service to all eligible customers on a non-discriminatory basis.
(Id. at 13, citing Rock Island Clean Line LLC, Order Conditionally Authorizing Proposal
and Granting Waivers in Part, issued on May 22, 2012, 139 FERC ~ 61, 142, at 16 ("FERG
Order'')) According to Staff, this means Rock Island would not be allowed to give a
preference to wind generators, but would be required to oftr its service to all customers
in a non-discriminatory manner subject to a regional transmission organization ("RTO")
open access transmission tariff ("OATT').
Staff stated, "The requirement of non
discriminatory open access could arguably overcome the public use hurdle since all
customers would hae arequal right d use the utility orthe sare tens, as r~uired for
public ae uner Section a105 of thEAct." (Id.)

•

In the FERC Order, FERC conditionally approved negotiated rates for Rock Island.
FERC explained that pursuant to their OATTs, federally-defined public utilities have an
obligation to expand their transmission capacity upon request at cost-based rates and
that the cost of public utility capacity expansion provides downward pressure on the
negotiated rates that Rock Island will charge. (Staff 18 at 13, citing FERG Order at 17)
Regarding capacity expansion, Staff states thaRock Island's position was clear -- Rock
Island said "... it would be unable to resize the Project were the solicitation process to
reveal market interest in excess of its planned transmission capacity .... " (FERC Order
at 22)
Because of Rock Island's status as a merchant transmission provider, rather than
a public utility under the FPA, FERC did not rule definitively on the question of capacity
expansion.
Rather, FERC said that if Rock Island's open season results in
oversubscription, it would "require that Rock Island in its open season report justify in
greater detail its-easons for not expanding the F)m;t and for allocating capaity amog
open season participants." (FERG Order at 33) Staff states, "Thus, even though FERC
directed Rock Island to file, upon completion of the Project, a rate schedule for service
under the OATT for the RTO to which it transfers operational control (FERC Order,
Ordering P (C)), it was not necessarily required to expand its service capacity to
accommodate all eligible cu1Dmers." (Staff 18 at 14)

•

Staff tated that in FERC's fnal Policy Sttement on thEBllocation of car:icity on
new merchant transmission projects, FERC clarified its policies and said that it reaffirmed
that "all merchant transmission developers and non-incumbent cost-based, participant
funded transmission projects become public utilities at the time their projects are
energized .... Public utility transmission providers are subject to the Commission's OATT
transmission requirements, including the obligation to expand their transmission systems,
if necessary, to provide transmission service." (Staff 18 at 14, citing Allocation of Capacity
19
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on New Merchant Transmission Projects and New Cost-Based, Participant-Funded
Transmission Projects, Priority Rights to New Participant-Funded Transmission, 142
FERC ~ 61,038, P 22 (2013)) Staff comments, "It is unclear whether this FERC policy
statement would trump the specific findings of the FERC Order addressing the Rock
Island project at isse. f lsp it \t!Juld eguably lieviate 'public use oncerns." (Id.)
Staff stated that in ttmirrent ICC proceeding, th!e-fourths of the pacity of the
proposed project is intended to be pre-subscribed for private contracts to a limited number
of pre-selected customers, and "only" 25 percent is assured of being available through
open auction. While FERC indicates in a policy statement that merchant transmission
projects ~ e onsidered pblic tilities required tdile an OATT ta Corpany ha ot
provided any evidence here that it would be willing and able to expand the capacity of the
project at issue to provide service to eligible customers if and when it becomes
oversubscribed. When the Petitioner was before FERC seeking negotiated rate authority
for the same project, it explained that it would not be able to expand the project's capacity,
stating "it is not financially or practically feasible to materially increase the size of this
Project." (FERG Order at 22) Staff states that Rock Island has not provided any evidence
here the tts assessment has changed. (Staff 18 an5)

•

Further, while Rock Island states tat it is not seeking authority in this proceeding
to acquire land and land rights through eminent domain pursuant to Section 8-509, it is
"entirely possible" Rock Island could seek such authority at a later time. (Staff 18 at 1516, citing RI Ex1 .0 at 5)
Finally, Staff stated that it "has concerns with any finding that Rock Island would
be an Illinois 'public utility,' entitled to rights inherent in that status, including the right,
when authorized following proper application to the Commission, to be granted by the
Commission the right to exercise the power of eminent domain." (Staff 18 at 16) Staff
concludes, "Without having clearly shown that it is offering its facilities for 'public use,'
Rock Island should not be granted a status that would permit it to pursue approvals for
the taking of private property. The Commission should consider with care the grant of a
potential right of infringement on private property rights to an entity which would be doing
so pmarily dr its ow achittedly pvate prposes ad not for 'public use."' (Id.)
In its reply brief, in response to Rock Island's claim it would be the first merchant
transmission project in Illinois (RI 18 at 25), Staff argues that this fact, even if true, does
not mlie Rolt lliand a pblic utility. (Staff e a 7)

•

Staff states that Rock Island points to some prior cases that it claims are
representative of why it should be granted a CPCN. One was Docket 01-0142, where the
Commission granted CPCNs to American Transmission Company L.L.C. ("ATC"), a
transmission public utility formed to take ownership of and operate the transmission
facilities of Wisconsin electric utilities, some of which were located in Illinois, and to ATC's
affiliate ATC Management, Inc. In that case, the Commission found that the petitioners
"own, control, operate, and manage, within this State, for public use, facilities used in the
transmission of electricity." Docket No. 01-0142, ©:!er at 5.
20
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According to Staff, the Commission noted in that case that the Petitioners'
transmission lines are transmitting power within Illinois to serve Illinois customers and it
is therefore in the public interest that the Commission oversee certain aspects of ATC
operations. Rock Island argues that like ATC, and other transmission public utilities, Rock
Island will be owning, operating and managing transmission facilities in Illinois to transmit
electricity for use by the public at rates, terms and conditions regulated by the FERG.
(Staff RB af-8, citing RI IB ~6)
While it agrees there are transmission-only companies in Illinois that the
Commission has deemed to be public utilities, Staff argues that those companies are
distinguishable from the transmission operations that Rock Island plans. Staff asserts
that in each of those instances, the transmission service of those projects is made
available to all customers on the same terms and conditions, clearly not confined in any
respect to privileged or pre-determined contract customers as Rock Island seeks to do.
(Id. a ~

•

Staff argues that what is essential about being a public utility in Illinois is that the
entity pvvides its services, whatever they might be, "for public use." This means that "all
persons must have an equal right to use the utility, and it must be in common, upon the
same terms, however few the number who avail themselves of it." (Staff RB at 8, citing
Palmyra Tel. Co.) If and when the Project becomes subject to a FERG open access
transmission tariff requiring the provision of non-discriminatory open access, the Project's
limited capacity will still prevent Rock Island from providing access to all eligible
customers. Staff concludes, "What Rock Island is asking the Commission to do is grant
it a CPCN so it looks like a 'public utility' for purposes of condemning private property to
build its line, while at the same time it plans to offer only a token percentage of that line's
capacity for 'public use.' The transmission service that Rock Island plans to provide on
its transmission line does not meet the public use standard under Section 3-105 of the
PUA." (Staff RB at 8-9)

Com Ed
According to ComEd, the PUA's definition of a "public utility" requires "not only that
a utility [own, control, operate or manage] transmission assets, but that it do so 'for public
use."' (ComEd IB at 1fl citlg 220 ILCS fB-105)

•

Com Ed argues, "The fact ltat pvviding a ervice oproduct nanally invided by
a public utility does not make an entity a public utility unless it holds itself out to provide
that service or product to the public at large was established in the Illinois Supreme
Court's opinion in Mississippi River Fuel Corp. v. Illinois Commerce Comm'n, 1 Ill. 2d 509
(1953) ('Mississippi River)." (ComEd IB at 14) Mississippi River Fuel Corp. was a fuel
company that sold natural gas in Illinois at retail directly to 23 industrial customers as well
as to a power company and an electric company for resale to the general public, all
through ridividual cotracts dr terms otwo ~ars or less(/d., citing Mississippi River at
512) The Illinois Supreme Court affirmed the circuit court's conclusion that Mississippi
21
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River Fuel Corp. was nb cpublic utility abject to r§ulation under tte PUA beause the
record failed to support the conclusion that Mississippi River Fuel Corp. devoted its
property to "public use." (Id., citing Mississippi River at 515-516; see also ComEd RB at
9; Cortid BOE at y
In ComEd's view, to be a utility, RI must establish that it has or will have Illinois
customers and that it does or will own, control, operate, and manage, within this State
and for public use, facilities used in the transmission of electricity, before issuance of a
CPCN. /cl(, citing 220 ILCS 5/al 05)
Section Ill.A of ComEd's initial brief is titled, "RI has not committed to owning and
operating transmission assets in Illinois." (ComEd IB at 15; see also ComEd BOE at 1112)

•

According to ComEd, RI has made no commitment to ever own, control, operate
or manage Illinois transmission assets. Mr. Skelly testified that, even after obtaining a
CPCN, if RI came to believe that "the project wasn't worth investing in any further, then
we would abandon it." (Tr. 286) ComEd asserts that this risk is "no small thing" given
that RI has no construction financing and that the pool of generators it hopes to serve
does not exist; that Rl's CFO Mr. Berry confirmed that RI will not begin to build any of the
Project until and unless it has all required financing (RI Ex. 10.13 at 4 ); and that his
testimony also confirms that RI cannot offer service to customers as RI will not commit to
build thEProject, everin the eent the Cormission issues a CPCN and a Section 8-503
order directing the construction ofhe Project (Tr. 1049-1050). (ComEd IB at16; BOE at
11-12)
ComEd argues, "RI cannot, in short, prove that it will own or control transmission
assets in Illinois, even if its Petition is granted. That is fatal to its application to be deemed
a public tility." (Id.; ComEd RB t 6-7)
Section 111.B of ComEd's initial brief is titled, "RI has not proven that it will offer or
provide service d the Illinois public." (ComEd IB at 16; see mo ComEd BOE a~)
While RI claims that customers could also include competitive retail suppliers or
retail purchasers, RI CFO Mr. Berry testified that "Mr. Zuraski's model should ... treat
Rock Island's transmission charge as paid by wind generators because they, not
ratepayers in general, are likely to be Rock Island's transmission customers." (ComEd
IB at 16-17, citing RI Ex. 10.14 REV at 50-51) The economic studies which RI relies on
to claim market benefits assume that the RI customer-subscribers who pay for the line
will be out of state generators. (Id., citing Tr. 121-122, McDermott; and Tr. 562-563,
Loomis) Com Ed also states that Rl's CEO likewise confirmed that the line's subscriber
customers are expected to be wind or renewable energy generators in the "Resource
Area," not in Illinois. (Id., citing Tr. 27, 8elly; CrnEd RB at -1D)

•

ComEd also disputes Rl's claims that utilities, retail energy suppliers, or retail
purchasers in Illinois may take service on the line. ComEd asserts that an entity does not
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become a transmission owner's transmission customer simply because the power that
they consume or resell has previously flowed over the transmission owner's transmission
line. ComEd adds that buyers of energy transmitted across the Project need not be
customers of RI, or take service from RI, any more than load serving entities currently
operating in ComEd's zone must be transmission customers of every generator lead or
transmission facility over which the power they consume has flowed. (Id. at 17; ComEd
draft crier at 6; ee also ComEd RB:it CD)
As further evidence that ttRroject will nt>serve the lllints public, ComEd states
that RI aims to reserve up to 75% of the Project's capacity for contract anchor tenants in
the Resarce Area, leaving "merely" 25% to serve the Illinois public. ComEd argues that
the Illinois Supreme Court has recognized that serving such a limited number of entities
in Illinois does not satisfy the "public use" requirement in the Act. (ComEd draft order at
6-8, citing Mississippi River, see also ComEd IB at 18-20) And, because RI has not
committed to utld thEProject unless efficient d01and raterializes asome point in the
future, Com Ed asserts that it is unclear whether RI will ever serve even this limited subset
of catomers.

•

In the event that the Project is built, like Mississippi River Fuel, RI will have
contractually agreed to serve its customers rather than the public at large. Moreover, RI
represented to the FERC that it was unwilling to expand the Project's capacity to meet
heightened demand and "its explanation of its assertions provided for the first time in its
Reply Brief lack credibility." (ComEd draft order at 8) According to Com Ed, "Rock Island's
commitment to adhere to the OATT is also insufficient to prove that the Project will be
dedicated to the public use under the circumstances." (ComEd Exceptions at 27; BOE at
9-11)
Section 111.C of ComEd's initial brief is called, "The Project is indefinite and rife with
uncertainty." (ComEd IB at 19)
ComEd reasons that Rl's potential to own and operate transmission assets in the
future does not qualify RI as a public utility now. ComEd cites as instructive the Arkansas
Public Service Commission conclusion with respect to a different Clean Line project.
(ComEd IB at 19-20 and ComEd draft order at 6, citing Ark. Pub. Svc. Comm'n Docket
No. 10-041-U, Order No. 9 (Jan. 11, 2011) ("Arkansas Order')) That Order held, in part,
" ... the Commission's decision is based on [the] fact that it cannot grant public utility status
to Clean Line based on the information about its current business plan and present lack
of plans to serve customers in Arkansas. Without pre-judging any future plans Clean Line
may have or may bring before the Commission, the Commission denies Clean Line's
requested CCN." (ComEd IB at 20, citing Arkansas Order at 11-12) ComEd argues that
this same rtionale is apptable here, were Rhas an "uncertain ancflighly speculative
business µm," and no customers. /tf.)

•

ComEd also cautions that empowering private speculators with eminent domain
authority will enable RI to threaten Illinois landowners with condemnation in the event that
negotiations ome tam irpasse. ~omEd draft crier at 7; 6mEd IB t.3)
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In its reply brief, ComEd challenges Rl's claims that the Commission has granted
CPCNs for similar transmission-only utilities in the past. Observing that untraditional
transmission developers can and have operated in Illinois in accordance with the terms
of the PUA, ComEd asserts that the precedent cited in Rl's Initial Brief illustrates Rl's
significant evidentiary shortcomings. ComEd asserts that in each case where the
Commission has issued a CPCN, the utility was not only committed to owning and
operating utility facilities, but also was either ready to commence construction upon
certification or contractually bound to acquire existing utility property. (ComEd RB at 7
and ComEd draft order at 7, citing Orders in Docket No. 01-0142, Docket No. 06-0179,
Docket No. 6-0706, and Docket No. 2-0598)
As to Docket 01-0142, ComEd contends that unlike RI, American Transmission
Company, LLC ("ATC") was committed to operating utility assets upon certification and
was acquiring existing utility assets under Wisconsin law and binding contract.
Additionally, ComEd states that ATC was formed from 25 municipalities, retail electric
cooperatives, ad i~estor-owned Litities tat each wre to cotribute theirrahsmission
assets and/or cash to ATC. (ComEd RB at 8; ComEd draft Order at 7) In Docket 060179, ComEd submits that Illinois Power Company ("AmerenlP") and the company then
known as Ameren Illinois Transmission Company ("AITC") jointly sought a CPCN under
Section 8-406(a). Though AITC was a newly-formed entity, Com Ed states that Ameren IP
was already an Illinois utility and that AITC had the financial and technical support of an
established corporate family that possessed the financial and operational qualifications
necessary to qualify as a public utility. ComEd further contends that the CPCNs
subsequently issued to Ameren Transco lend Rock Island no support because they were
granted after Ameren Transco had already been recognized by the Commission as a
public Litity. (Com Ed RB tam; Corfid draft ater aV)
ComEd also cautions that empowering private speculators with eminent domain
authority vit enable l(tck Isled ct threaten Illinois ladowners Vth condemnation in the
event that negotiations come to an impasse. (ComEd draft order at 7; see also ComEd
IB at 1~

IAA
Section Ill of IAA's initial and reply brief is titled, "As a non-utility, Rock Island is
not eligible for a certificate to transact business in Illinois pursuant to § 8-406(a) of the
PUA." (IAA IB at 6; ffi 8 2 ee l!so IA BOE at el}
According to IAA, "§ 8-406(a) does not allovthe Commission to issue aertificate
to a petitioner deeming it a "public utility," but rather allows the Commission to issue a
certificate to a "public utility" allowing it to transact business in Illinois." (IAA IB at 6)
IAA further argues, "Since only a 'public utility' can be granted a certificate under

§ 8-406, the same arguments of the Motions to Dismiss have application in this Initial

•

Brief as a preliminary legal issue on whether or not to issue a certificate to transact
24
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business and a Certificate of Need and Public Convenience ("CPCN") to Rock Island."
IAA ads, "As sch, the afiTI Bureau fully Eestates and adopts it argurents and that of
the ILA of each party's Motion to Dismiss and Replies, dated March 7, 2013, as if fully
restated 8rein." (IAA IB at 6)
IAA concludes, "Plainly put, the Commission must first find that Rock Island is a
public utility before it can grant any of the relief requested in Rock Island's Verified
Petition, including allowing it to transact business in Illinois. As detailed herein, the
Commission cannot arrive at this conclusion. Rock Island is not a 'public utility' as defined
in § 3-105(a) b tte PIA and isherefore not eligibfor a celificate to tlraact bsiness
in Illinois as a plic Litity." (IAA IB at 8)
ILA

ILA's r:guments re et cfrth irits l::iefs ad its BCII. 1(-A BOEat 1417)
In ILA's view, "Because Rock Island is not a public utility, it is not eligible for, and
the Commission lacks statutory authority to grant it, a Certificate of Public Convenience
and Necessity 'c:;PCN') uder Section 8106 of thEAct." (ILA IB at 14)

•

ILA further argues, "In addition, the public convenience and necessity do not
require Rock Island to conduct the business it proposes to conduct." The Commission
may issue a CPCN only if it finds that the proposed service is necessary for public
convenience and necessity. (Id., citing, e.g., New Landing Utility v. Illinois Commerce
Comm'n, 58 111.Ap. 868, 374 N.E.2d ~2d Dist. ~77)) ILA concludes, "Even if hee the
proposed business would meet the public convenience and necessity standard if it were
to be conducted, the Project is so speculative that it cannot be said to meet the public
convenience ad neessity stadard ad does nb met a CPC1\(Jd. 814-15)
Environmental lntervenors

Environmental lntervenors did not address the Section 8-406(a) issue in their initial
brief. In their reply brief, they state that the FERC Order "prohibits RICL from privileging
one citizen oer another." (El RB at 2)

•

They alo argue that while it might be impracticable for Rock Island to expandtte
capacity of the Project should demand outstrip capacity, the Commission should not
understand this limitation as a restriction on public use. Physical limitations do not reduce
Rock Island's ability to extend access to all persons upon the same terms, which the
Illinois courts have held is the basis upon which the Commission should determine
whether or not a project is for the public use. (El RB at 3, citing State Public Utilities
Commission ex rel. Macon County Telephone Co. v. Bethany Mut. Telephone Ass'n, 110
N.E. 334, 335-36 (1915)) In Environmental lntervenors' view, the Commission should
reject Staff's argument that the Project does not constitute a public use because Rock
Island is unable to guarantee its ability to expand the capacity of the Project should the
Project beome oversubscribed. (Id.)
25
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Commission Coclusion

No public utility sell begin Elh coatruction oany nw plant, equipment, property
or facility in Illinois l.8$s ad until ihas obtained from tte Commission a certificate ttat
public convenience and necessity require such construction. 220 ILCS 5/8-406. As was
stated irSection IV ofl1; Oter, we cocur thathe PUA:illows no-utility applicants to
both become public utilities and to subsequently operate, for public use, plant and
equipment that transmit electricity. Under Section 3-105 of the Public Utilities Act, 220
ILCS IB-105, "Public Utility" means and includes, among other things:
... every corporation, company, limited liability company, association, joint stock
company or association, firm, partnership or individual, their lessees, trustees, or
receivers ad appointed by ~n cart watsoever ttat owns, ontrols, opeates or
manages, within this State, directly or indirectly, for public use, any plant,
equipment or property used or to be used for or in connection with, or owns or
controls any franchise, license, or permit or right to engage in: a. the production,
storage, transmission, sale, delivery or furnishing of heat, cold, power, electricity,
water, or light, except when used solely for communication purposes ...

Id.

•

The PUA's definition of a Public Utility requires "not only that a utility [own, control,
operate omanage] transmission assets, but that it do so 'for public use."' (ComEd IB at
14, citing 220 ILCS 5/3-105) To constitute a "public use," under Section 3-105, "all
persons must have an equal right to use the utility, and it must be in common, upon the
same terms, however few the number who avail themselves of it. (Staff IB at 11, citing
Palmyra Tel. Co. v. Modesto Tel. Co., (336 Ill. 158 (1929); State Public Utilities
Commission v. Bethany Mut. Tel. Ass'n, 270 IJ 83 ~915))
In its initial and reply brief, Staff states that it "has concerns with any finding that
Rock Island would be an Illinois 'public utility' ... " due to its opinion that "the transmission
service that Rock Island plans to provide on its transmission line does not meet the public
use standard under Section 3-105 of the PUA." In particular Staff voices concern
regarding the condemnation of private property through eminent domain for what it
considers to be private purposes. (Staff IB at 15) Staff asserts that three-fourths of the
capacity of the proposed project is intended to be re-subscribed foprivate contracts to
a limited number of pre-selected customers; that "only" 25 percent is assured of being
available ttuugh pen aation; and ah Rolt Island has not provided any eiflence that
it would be willing and able to expand the capacity of the project at issue to provide service
to ~ible catomers fiand when it bemes oversubscribed.

•

ComEd contends that "RI has not proven that it will offer or provide service to the
Illinois public." Among other things, ComEd argues that an entity does not become a
transmission owner's transmission customer simply because the power that they
consume or resell has previously flowed over the transmission owner's transmission line .
26

A-0046
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

C-08503

121302

•

12-0560

ComEd also has concerns regarding the pre-subscription of 75 percent of the line to
contract anchor tenants in the Resource Area and asserts that such an arrangement
leaves "merely" 25% to serve the Illinois public. Com Ed argues that the Illinois Supreme
Court in S: Mississippi River ecision as recognized that erving sah a limed numer
of entities in Illinois does not satisfy the "public use" requirement in the Act.
Other arguments by Staff and ComEd, and Rock Island's response to those
arguments, re surmarized above ad ~ ot ba-epeated in etail ere.
ILA and IAA also argue that Rock Island does not qualify as a utility within the
meaning of Sections 8-406(a) and 3-105 of the PUA. Their arguments are largely the
same as those made in their Motions to Dismiss as addressed above, and will not be
further discussed ere.
The Commission has reviewed the arguments of the parties. As with most of the
issues in this case, an assessment of the "public use" issue is complicated by the many
uncertainties associated with the "merchant" nature of the proposed transmission line
project.

•

As indicated above, the FERC approved Rock Island's proposal to pre-subscribe
"up to" 75 percent of transmission capacity to anchor customers. (139 FERC ~ 61, 142 at
Para 28-30) The FERC also approved Rock Island's request to sell the remaining 25
percent of the capacity using an ope season auction. (Id. at Para. 28-30) As explained
by Staff, this means that Rock Island would be required to offer its service to all customers
in a non-discriminatory manner subject to a regional transmission organization ("RTO")
open access transmission tariff ("OATT"). In fact, Staff suggested that the requirement
of non-discriminatory open access "could arguably overcome the public use hurdle" since
all customers would have an eqal right twse the utility on the same terms, as required
for public se uner 8ction 3105 of the Act( Staff B at 1t>
Rock Island rei:esents thait ~ corply with this FERCtequirement; will offer all
eligible customers the opportunity to purchase transmission service on the Project; will
not deny any eligible ostomer the opportunity to purchase transmission service; and will
not unduly discriminate against any transmission customer in favor of another eligible
customer. (RI RB at 48) Rock Island also notes that potential users of transmission
service to the Collins Substation, via the open-access tariff, would include parties seeking
transmission capacity fodelivery of electricity to ndhern Illinois. lie Commission iflds
this asertion to ebt!asonable.
Given the considerations in the two paragraphs immediately above, and subject to
the directives below, the Commission finds that Rock Island's proposal satisfies the public
use standard. The Commission wishes to emphasize that this finding does not reach the
question of whether Rock Island has made the showings required by Section 8-406(b )( 1),
and ncpresumptions are::reated Vth t!Spect tereto .

•
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As oted above, Staff argued that Rolt Island as not provided any eiflence that
it would be willing and able to expand the capacity of the project at issue to provide service
to eligible customers if and when it becomes oversubscribed. Staff cited the FERC Order,
which states, "Rock Island asserts that it would be unable to resize the Project were the
solicitation process to reveal market interest in excess of its planned transmission
capacity because it would result in delays and additional costs." ( 139 FERC ~ 61, 142 at
Para. 22) Staff also notes that in a subsequent FERC matter, (142 FERC ~ 61,038) the
FERC stated that "Public utility transmission providers are subject to the Commission's
OATT transmission requirements, including the obligation to expand their transmission
systems, fi ecessary, tcprovide rtmsmission setice."
On this issue, it is not known whether the FERC will allow Rock Island to implement
a tariff ttat deiates from thEBbove pticy p:imouncement andhus this detBTiination s
premature. If Rock Island is required to file a FERC tariff which complies with that
pronouncement, Rock Island as stated in tt9 p:>ceeding that it wuld nobbject to tha
obligation and that an increase in capacity could be implemented through various means,
such as construction of a separate project, installation of additional facilities within the
existing or an expanded Right of Way ("ROW"), or an engineering solution that increases
the capacity of the Project using the existing facilities. (RI RB at 52) This type of
expansion, which would necessarily deviate from the project under review in the present
case, would reqire Lfrther reviw, and Rock lliand will ned to obtain aproval rf>m the
Illinois Cmmerce Cormission bElfre undetaking a~ sub expansion .

VI.

SECTION 8-406(b) -- CRIERION (J

Section 8-406(b) provides in part as follows, "Whenever after a hearing the
Commission dtermines that any new construction othe transaction of ay business 9
a pblic utility will Jlllmote the pool co1.1enience and is neessary thereto, it shall have
the power to issue certificates of public convenience and necessity."
Section 8-406(b) then provides alternative tests for demonstrating the proposed
construction ~ p:>mote the pulic convenience and ecessity. t lmtes, ri pet:
The Commission shall determine that proposed construction will promote
the public convenience and necessity only if the utility demonstrates: (1)
that the proposed construction is necessary to provide adequate, reliable,
and efficient service to its customers and is the least-cost means of
satisfying the service needs of its customers or that the proposed
construction will promote the development of an effectively competitive
electricity market that operates efficiently, is equitable to all customers, and
is tte least cost means of satisfying those objectives ....

•
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A.

Rock Uend Position
1.

Promotion 6 Dvelopment 6Effectively Competitive Mrket

Rock Island is developing the Project to connect Illinois and the PJM grid to the
outstanding wind resources of northwest Iowa and nearby areas in South Dakota,
Nebraska and Minnesota. According to Rock Island, the transmission line will enable
over 4,000 MW of high capacity factor wind farms to be constructed in the Resource Area
and will deliver their output of low cost renewable energy to northeast Illinois. Without the
Project, Rock Island contends, these new wind generation plants will not be built due to
the limitations of the existing transmission grid to bring their output to load and population
centers. The Project will p:JJvide acces to renewable energy resources needed ct meet
Illinois' and other states' RPS requirements in a cost-effective manner. Rock Island states
that the Project will increase the supply of zero marginal cost renewable energy to Illinois
and PJM, which will increase generator competition and exert downward pressure on
wholesale energy prices and REC prices, and therefore ultimately on retail electricity
prices and Fiftompliance costs. R{ IB at 3f1.citing RI Es:. 1.0 t ~3. 25-29; 10.0 at 34; 1014 Rev. a67-38; 4.0 18vised at 31, 37-39)

•

According to Rock Island, the U.S. Department of Energy's National Renewable
Energy Laboratory ("NREL") estimates that Iowa, Nebraska and South Dakota have the
potential for over 1.8 million MW of wind generation capa[ty in aeas Vth suftient wind
speeds to support gross capacity factors greater than 40%, but as of June 30, 2012 there
was less than 5, 700 MW of installed wind generation capacity in these states. Rock Island
estimates that within O'Brien County, Iowa where the Project's western converter station
will be located, and the eight surrounding counties, there is at least 45,000 MW of high
quality wind generation potential, i.e., in areas with wind speeds that could produce net
capacity factors of at least 40%. Rock Island asserts that higher capacity factor wind
generation facilities result in lower-cost wind energy because the capital costs of the wind
generation facilities can be recovered over more MWhs of output. The higher average
wind speeds in the Resource Area allow the construction of higher capacity factor, lower
cost wind generation facilities than is possible in Illinois and other nearby states. (Id. at
34-35, citlg IR Exs:10.0 at 4-6, :t9; 1~; 1014 Rev. 841; 1~6 at 2~
Rock Island is in discussions with 18 different wind generation developers that are
in various stages of development activities in O'Brien County and the surrounding region.
According to Rock Island, public records show that these developers control almost
100,000 acres of land in the area on which wind generation projects could be built. (RI
IB 835-36, citig RI Ex. CD.O 8 1,

•

Rock Island contends that, based on the data on wind generation development
potential and developer activity in the Resource Area, the amount of available wind
resources is nb a;onstraining factor on ta number owind energy projects that can be
built there; rather, the key constraints are transmission infrastructure and access to
markets. Without transmission paths to load centers and buyers of renewable energy,
additional Vrid JDjects irthe Reource Areavill ot be deeloped. Currently, there is:i
29

A-0049
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

C-08506

121302

•

12-0560

lack of long-distance transmission capacity between the Resource Area and market areas
such as northern Illinois. Rock Island asserts that, as illustrated by a comparison of a
map showing the windiest areas in the U.S. (RI Ex. 10.1) to a map of the existing high
voltage transmission grid in the U.S. (RI Ex. 10.3), transmission capacity needed to bring
electricity produced by wind generation facilities in areas with the best wind resources,
including the Resource Area, to load and population centers in Illinois and other eastern
states, is limited or non-existent. No transmission lines above 345 kV, and no DC lines
of any voltage, currently connect the Resource Area to orthern Illinois. (RI IB at 35-36,
citing IR Ex CD.Oat 6-10)
Further, Rock Island asserts, while it is theoretically possible to move power from
the Resource Area to northern Illinois using existing 345 kV lines, this would (i) entail
substantially higher electric losses as compared to HVDC transmission facilities, (ii)
expose the shippers to congestion costs on the AC system that result from transmission
constraints, and (i)i require the sipper to pa~heeling cl:1rges tcboth MISO and PJM
(RI IB:tt 31

•

Rock Island witnesses Michael Skelly and David Berry, who are wind generation
developers, both testified that developers of wind generation projects will not invest
capital in the construction of additional wind generation facilities in areas such as the
Resource Area, that have the nation's best wind resources, without reasonable
assurances of adequate transmission capacity and infrastructure to deliver the output to
load and population centers such as the orthern Illinois markets. (RI 18 at 37-38, citing
RI Es:. 1l at 2~5; 10.0 at 1,
Renewables

According to Rock Island, the demand for electricity from renewable resources in
Illinois and PJMates will be high the connig ~ars due to statER.PS requirements; a
growing interest, above and beyond specific RPS mandates, in meeting demand for
electricity using renewable resources; the need to replace the energy generated by fossil
fueled plants that will be retiring due to age, environmental requirements and economic
issues; and the fact that high-capacity factor wind energy has become cost competitive
with other power sources. Illinois' statutory RPS requirement for ComEd and Ameren
Illinois to supply their "eligible retail customers" increases from 2% in 2008 to 25% by
June 1, 2025. These RPS requirements also apply to ARES with respect to the retail load
they serve, although ARES are currently required to meet 50%, and allowed to meet up
to 100%, of their RPS obligations by making alternative compliance payments to the
Illinois Power Agency ("IPA"), which is to use the payments to procure RECs. Further, at
least 75% of the renewable energy that the utilities use, and at least 60% of the renewable
energy that ARES use to meet their respective RPS obligations, must come from wind
generation. (Id. at 38-39, citing RI Ex. 10.0 at 14-16; 20 ILCS 3855/1-75 (c)(3); 220 ILCS
5/16-115D)

•

Rock Island submits that numerous municipalities have adopted municipal
aggregation programs whereby an ARES supplies electricity to customers in the
30
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municipality other than those customers who opt out of the program to remain with the
utility or enter into separate contracts with other ARES. A number of these municipalities
have required the ARES supplying their aggregation programs to obtain a significant
portion of its electricity supply from additional renewable resources beyond the RPS
requirements, or to offer the retail customers in the program an option to specify that a
stated percentage of the electricity purchased must come from renewable resources
above tte JR>S r~uirements. (RI Ex. m.o at 16-17; RIB at 9)
According to Rock Island, beyond Illinois, 30 states and the District of Columbia
have established renewable energy standards, while another seven states have voluntary
renewable energy goals. Within the PJM footprint, eight states (in addition to Illinois) plus
the District of Columbia have enacted an RPS. (RI Ex. 10.0 at 17; RI 18 at 39) Rock
Island estimates that the demand for electricity from renewable resources due to RPS
requirements in Illinois and in states in the PJM footprint will be the following amounts (RI
Exs. (1).0 at 18; 1CE aQ; RI IB:it 39):
Illinois
Year
2015 13.3 rttlion l'Wh
2020 24.3 rttlion l'Wh
2025 36.2 rttlion l'Wh

•

States
25"
131.0
165.0

in PJM ftwint
rttlion l'Wh
rttlion l'Wh
rttlion l'Wh

Rock Island states that PJM has separately estimated the RPS obligations of load
serving entities in the PJM>ervice territory footprint in 2025 to be 31.5 mlion MWh. In
contrast, Rock Island states, total renewable energy generation in 2011 was about 7 .0
million MWh in linois ad aout 27.8 rttlion l'Wh in the PJM states. (RI Ex. 10.0 at m;
RI 18 at 39-40) Thus, Rock Island contends, there is a significant need for additional
renewable generation resources to be added between now and 2015 to meet RPS
requirements in Illinois and te ttier PJM states. Rock Island aserts that development
of additional wind generation resources, particularly high-capacity factor wind generation
in areas with high wind speeds such as the Resource Area, is necessary both to meet the
RPS requirements in an absolute sense, and to maintain the prices of electricity from
renewable resources and of RECs at reasonable levels in the face of the increasing
demand. ~I Ex. HD at 1920; IR El at 4~
In several states, RPS obligations can be met by purchasing RECs generated in
the subject state or in other states. As a result, REC prices will move up and down across
an entire region, not just within a single state, in response to relative changes in supply
and demand; there is a substantial correlation in REC prices between states. Thus, Rock
Island asserts, Illinois has a significant interest in the availability of adequate renewable
resources to meet both Illinois' RPS requirements and those of other states. (RI Ex. 10.0
at 1721; 18 ati~

•

Rock Island states that the demand for electricity from renewable resources will be
driven by ongoing retirements in the existing U.S. generation fleet due to age and
environmental requirements. The U.S. DOE Energy Information Administration projected
50,000 MW of coal plant requirements by 2035 under a "business as usual" scenario and
31
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70,000 MW of retirements by 2035 if there is greenhouse gas regulation. RICL asserts
that several retirements of coal-fired plants in Illinois and other Midwest states have
recently been announced. (RI Ex. 2.11 Rev. at 15-16; 18 at 41) The environmental factors
impacting coal-fueled generation will also make construction of new or replacement coal
fueled generation extremely unlikely. As coal plants are retired, they will need to be
replaced by other, cleaner sources of generation, including low cost wind energy, in order
to keep prices from increasing and to maintain a secure electric supply. Further, Rock
Island states, the cfficulty in constructing new coal plants will require suppliers to turn to
other sources of generation such as wind energy to replace retired generation and meet
load grwth. (REx. 10.0 at 2l24; 18 at 4941)
According to Rock Island, new wind generation facilities, particularly wind
generation facilities in the Resource Area, are a cost effective resource to meet the growth
in demand for electricity from renewable resources. Power purchase agreements for wind
generation in the windiest parts of the country are now routinely signed at prices in or
below the $30 per MWh range, which compares favorably to the DOE's estimate of the
cost of electricity from a new combined cycle gas plant of $66 per MWh, from a new
conventional coal plant of $95 per MWh, and to NREL's estimate of the cost of new utility
scale pbtovoltaic solar projects at $90-$150 peMW. Rock lsland>ubmits 11at the cat
advantage for wind generation is due to a decline in wind generation installation costs
since 2008, and improvements in wind generation technology, including taller towers,
longer turbine blades, advanced materials, and more sophisticated controls, which have
increased wind turbine capacity factors (and therefore energy output) by up to 30% at a
given wind s13ed. (RI Ex. m.o aQ4-25; RI til 41) Rak Island claims the i~er Wid
speeds and resulting higher wind turbine capacity factors in the Resource Area, as
compared to Illinois and other Great Lakes states, enable new wind generation facilities
in thEResource Area to prduce electricit)!lt a lowr cat pe Mv'h. (RI Ex 1mat 7-8;
18 841-42)
Effect o

Eleaticity P'ICes

Rock Island witness Gary Moland conducted and JESented analyses to reasure
the impacts of the operation of the Rock Island Project and the generation that will use
the Project to deliver electricity to northern Illinois. Using the PROMOD production cost
analysis model, which RICL describes as avidely-accepted rodeling tool in the electric
utility industry, Mr. Moland estimated (i) wholesale electricity prices (also known as
locational marginal prices or "LMPs") and demand cost to serve load in Illinois; (ii) variable
production costs to serve load in the eastern U.S.; and (iii) the amounts of various types
of emissions, in the years 2016 and 2020, both with and without the Rock Island Project
in operation, under four different lfture ecoomic and 1egulatory scenarios. ~I 18 E\Q)

•

Rock Island states that LMPs, which are calculated by PJM and MISO, represent
the incremental cost of energy at a specific electrical bus or collection of busses on the
transmission grid at a given point in time, and are used to determine the cost to buy and
sell energy on the market. LMPs include (i) the cost of the next increment of energy
needed to meet system-wide demand; (ii) the cost of transmission congestion impacts on
32
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a specific bus location; and (iii) the cost of electrical losses associated with a specific bus
location. "Demand cost" is the hourly electrical demand at each bus multiplied by the
hourly LMP at that bus summed over all buses for all hours, and represents the total cost
to purchase energy to suply ttal annual demand ir111inois under RTO settlement rt.es.
Variable production cost is the total variable cost of generation to reet annual electricity
demand inl:cJding fuel, missions, ariable opartion and maintenance, and ui1 start-up
costs. ~I Ex. J) a :> 9IB atl2)
The four future economic scenarios used by Mr. Moland for his analyses were
referred to as "Business as Usual," "Slow Growth," "Robust Economy," and "Green
Economy." By comparing the scenario without the Project to a scenario with the Project
and keeping all other model assumptions the same, Mr. Moland calculated the Project's
impact on LMPs, demand osts, ariable production costs and rressions levels reulting
from onstruction ad o~ration of the RJject. (RI Ex. J) at a:>, 9; RIB atl~

•

According to Rock Island, the analyses show that: (1) The Project reduces demand
costs in Illinois, (the total cost to purchase enegy to supply total annual tectric derand
in Illinois) by $249 million (Slow Growth scenario) to $493 million (Green Economy
scenario) in 2016; the reduction is $320 million in the Business as Usual scenario. (RI Ex.
3.3 at 1; RI IB at 44); (2) The Project reduces demand costs in Illinois by $93 million
(Green Economy scenario) to $289 million (Robust Economy scenario) in 2020; the
reduction is $~2 million in the Business as sUal scenario. (RI Ex. 3.3 an; RI lii 4~
(3) The Project reduces the average LMPs in both the PJM Illinois region and the MISO
Illinois region in both 2016 and 2020 under all four scenarios. (RI Ex. 3.3 at 2; RI IB at
44); (4) The Project reduces variable production costs in the eastern U.S. by $389 million
(Slow Growth scenario) to $1,098 million (Green Economy scenario) in 2016; the
reduction is $49 miktin unde ta Business as Usual scenao. (RI IX. 3.3 at 3; RI lii
44); and (5) The Project reduces variable production costs in the eastern U.S. by $423
million (Slow Growth scenario) to $1,060 million (Green Economy scenario) in 2020; the
reduction is $616 mlion under the Business a Usual scenario. (RI Ex3.3 at 3; RI IB at
44)
Rock Island states that the demand cost savings resulting from operation of the
Project include significant savings to customers due to reduced transmission congestion
costs. Congestion costs represent the difference in marginal electricity prices between
different nodes on the transmission system (RI Ex. 3.5 at 2; RI IB at 44); they are the
portion of LMPs attributable to overall transmission constraints. Rock Island contends
that the demand cost savings in Illinois for 2016 include savings from reduced congestion
ranging from $158 million (Slow Growth scenario) to $328 million (Robust Economy
scenario). (RI Ex. 3.5 at 3; RI IB at 44) For 2020, the Project reduces congestion costs
by $100 million in the Slow Growth scenario, by $111 million in the Business as Usual
scenario, ad by $126 miktin in ta Robust Economy scsario. (RI Ex. 35 at 3RI IB at
44)

•

Rock Island claims the overall results of Mr. Moland's analyses, that the
introduction of new renewable generation resources into the Illinois and PJM wholesale
33
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electricity markets made possible by the Project will reduce the costs of electricity in the
wholesale market used to serve retail load in Illinois, are consistent with findings of the
Illinois Power Agency ("IPA"). The IPA reported in its 2011 report on the costs and
benefits of renewable resource procurement in Illinois that renewable generation lowered
the total load payment fogeneration in Illinois <fr 2011 by $176 million. (RI Ex. 4.0 Rev.
at f3RI IB at 4)
Rock Island witness Karl McDermott used Mr. Moland's results and other
information to evaluate whether construction and operation of the Project will promote the
development of an effectively competitive electricity market that operates efficiently and
is equitable to all customers. Dr. McDermott testified that if a transmission project is
promoting competition in the PJM market, there should be downward pressure on prices,
which iiM be manifested as ICBWaverage wolesale electricity prices, in lllinois.(RI Ex.
4.0 Re. 87; RI Bat 4~ atoncluded that ta Project iiM allow dwer cost geeration
to eter the Illinois market, wich iiM ceate competitive dwnward r:essure a pees in
the wholesale electricity market. He testified that the additional transmission capacity
provided by the Project will promote an effectively competitive electricity market by
increasing the size of the supply side of the market competing to serve load in Illinois and
by 013ning thellinois market to Wmr cat geeration reources. Dr. McDenott further
stated that ah 1Djected dwnward pressure on eletricity pees is cstrong indiation of
a market operating efficiently, and is expected to benefit customers directly through lower
prices for electricity. He mo tetified that tte higlvalue renewable reeurces which the
Project will enable to access the Illinois market should have the effect of providing
competitive pressures on prices in markets for RECs as well as for renewable energy.
(RI Ex. 4J Re. at ~; RI IB atl646)
Dr. McDermott testified that for ComEd and Ameren retail customers who buy
power through the real-time or close to real-time wholesale markets, any reduction in
wholesale electricity prices will provide a direct benefit. According to the witness, for
those customers who buy electricity from ComEd or Ameren through the IPA
administered procurement p:>cess, tte benefits to rteil ostomers will ranifest trough
the daily balancing process the utilities undertake, and will subsequently reduce the
purchased energy adjustment in the long term as contracts of more recent vintage are
added to the supply portfolio. Similarly, for other customers who buy electricity under
contracts (e.g., with ARES), the benefits will manifest as new contracts are added to the
portfolio. (RI Ex. 4J 18v. at 8RI IB a6) 4
Using Mr. Moland's results, Dr. McDermott calculated the net present value
("NPV") of the reduction in demand costs in Illinois resulting from construction and
operation of the Project and the associated wind generation over the 2016-2020 period
under each of the four scenarios. He;aid the NPV reduction in the costs to serve load in
Illinois over this period range from $667 million to $1,221 million (in 2013 dollars),
depending on the scenario analyzed. (RI Ex. 4.0 Rev. at 20-24; RI IB at 46) He assumed
all the reductions in costs resulting from the Project would be passed through to retail
customers and reflected in the cost to load. Dr. McDermott stated that if the NPVof costs
is lower in the scenario with a proposed project than in the scenario without the project,
34
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the project is beneficial. (RI Ex. 4.0 Rev. at 21; RI IB at 46-47) He testified that the
reduction in total cost to serve load in Illinois with the Rock Island Project ranges from
2.4% (Green Economy scenario) to 5.2% (Slow Growth scenario), and that there are NPV
cost reductions in both the PJM and MISO regions of Illinois under all four scenarios.
Additionally, Dr. McDermott calculated the NPV reductions in cost to load for alternative
periods ending in 26-tmd 2021. He stateU:iat the smaest Niil benefits under any of
the scenarios for any period analyzed exceeded $300 million; therefore, the choice of the
analysis period did not change the overall conclusions of his analysis. (RI Ex. 4.0 Rev.
at 30 RIB at 47
Dr. McDermott also analyzed the potential benefits of the Project on the market for
RECs in Illinois. He said the differential wind speeds between Illinois and the Resource
Area suggest that wind generation served by the Project will have higher capacity factors,
and therefore lower per MWh costs, than similar wind resources sited in Illinois. (RI Ex.
4.0 Rev. at 31; RI IB at 47) To the extent RECs produced by the wind generation
connected to the Project enter the Illinois energy portfolio, either through the IPA
procurement process or non-IPA pc:chases, thee ~ 9 competitive Jl!SSures on REC
prices that ~ benefit Illinois coaumers. (RI Ex. 4.0 Rev. 86; RIB at 47) Fcther, the
REC market is not limited to Illinois but is more regional in nature, due to the ability to use
RECs produced by generators in one state to meet compliance obligations in another
state. (RI Ex. 4.0 Rev. at 14-16; RI IB at 47) The REC market in the Eastern
Interconnection is larger than in Illinois, and by providing access to tradable (i.e.
standalone) RE Cs and bundled (i.e. with the associated energy) RECs, the Project should
have a positive effect on the entire regional REC market. (RI Ex. 4.0 Rev. at 6; RI IB at
47)
As a further analysis, Dr. McDermott analyzed the impact of the Project on the
amount of generation capacity competing to serve the Illinois wholesale electricity market.
He stated that, based on the year and the future scenario considered, the quantity of
capacity competing to serve load in Illinois will increase as a result of the Project by up to
(!Rb<. 4.CR.ev. at 4235; RIB atl-8) 'Total ecoomic
2.9% of total economic capacity.
capacity" was defined as the generation supply that can be delivered into a destination
market at a limed cos les tan 105% ofhet price in te destination mEket, ad an
therefore compete to supply load in the destination market, and whose ability to do so
contributes to competition in the destination market. This construct and definition are
used in the Delivered Price Test in the FERC's Merger Policy Statement, which is a
recognized standard for measuring the relevant size of the electricity markets for
competitive aalysis. (RI Ex4.0 Rev. at 7-18; RIB a 4~
As part of his economic capacity analysis, Dr. McDermott analyzed how the size
of the REC markets (i.e., the amounts of capacity to produce RECs ("REC capacity") and
volume of RECs produced ("REC energy")) wuld be impacted by te Projet. Using the
two study years 2016 and 2020, he concluded that: ( 1) in 2016, the Project would provide
for an increase of 18% to 28% of REC capacity and an increase of 18% to 30% of REC
energy in Illinois and adjoining states; (2) in 2016, the Project would provide for an
increase of 5% to 9% of REC capacity and an increase of 5% to 8% of REC energy in the
35
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Eastern rlterconnection; (~ in 202the Project wuld provide for a inc:ease of 10% d
27% of REC capacity and an increase of 10% to 28% of REC energy in Illinois and
adjoining states; and (4) in 2020, the Project would provide for an increase of 3% to 7%
of REC capacity and an increase of 3% to 6% of REC energy in the Eastern
Interconnection. (RI Ex. 4.0 Rev. a 3639; 1R IJ at 4~
Wind Generators as Customers

•

•

FERC, in its order granting Rock Island negotiated rate authority for the Rock
Island Project, directed that Rock Island (1) cannot limit transmission service on the
Project to electricity delivered from any specific source, and (2) cannot give preference to
any particular type(s) of resources over other resources that seek to contract for capacity;
therefore, Rock Island must offer all eligible customers, on a non-discriminatory basis, the
opportunity to purchase transmission service on the Project. (RI Ex. 10.13 at 6; RI IB at
49) Nevertheless, Rock Isled contends thathat all of the generators connecting to the
Project in the Resource Area will be wind generation facilities given the plentiful wind
resource in the Resource Area; the cost advantage of wind generation in the Resource
Area versus ndhern and central Illinois; the lack of such a cost advantage cfr any other
generation besides wind in the Resource Area; the high level of activity of wind generation
developers, and the low level of activity of developers of other types of plants, in the
Resource Ara; and prior analyses by RTOs wich have made reasoned and defensible
assumptions about the location of new wind generation in analyzing the benefits of
proposed new transmission p:>jects. (RI Ex. 1014 Re. a 3940; IRIB a60)
According to Rock Island, at least 18 wind generation developers are already
active irthe Reource Area. (RI Ex. 1014 Re:vat 4; RI Ex10.19 Re~ RI IJ at B) In
contrast, RICL has found no evidence of any thermal generation under active
development, with the exception of one existing coal plant which may be converted to
natural gas. (RI Ex. 10.14 Rev. at 42; RI IB at 50) During 2013, MidAmerican Energy
announced the retirement of five coal plants in Iowa, and Interstate Power & Light
announced the retirement of several coal units in Iowa. (RI Ex. 10.14 Rev. at 44) Further,
no new nuclear plant construction is planned for the Resource Area. Nor is Rock Island
aware of any plans by owners of existing thermal generation in the Resource Area to
connect to the Project for purposes of exporting their power to northern Illinois and/or
PJM. (Id. at 42, 43; RI IB at 50-51) Rock Island asserts that other parties provided no
evidence that any other kind of power plant is under development in the Resource Area
or would be likely to connect to or subscribe for transmission service on the Rock Island
Project. (RI Ex<D.14 Rev. t rl2; RI IJ a 5,
Rock Island also contends that new wind generation facilities located in the
Resource Area have a geographic advantage compared to locating in northern Illinois;
whereas, new thermal (natural gas) generation facilities have no such advantage. Wind
speeds are higher in the Resource Area than in Illinois and other locations to the east,
resulting in higher capacity factors and lower costs to generate wind energy in the
Resource Area. The cost to construct wind farms is lower in the Resource Area, and
larger wind farms are possible than in locations farther east, due to lower population
36
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density and the higher prevalence of windy sites in the Resource Area, resulting in
economies of scale in construction and lower unit costs in the Resource Area.
Additionally, Rock Island states that the times and amounts of wind power production in
the Resource Area are statistically uncorrelated with the times and amounts of wind
power production in northern Illinois, which reduces the overall variability of wind power
and increases the economic advantage of locating wind generation in the Resource Area.
(RI Ex. 10.14 Rev. at 4~3; IB §ti)
Rock Island states that in contrast, average natural gas prices have been higher
in Iowa than in Illinois, making it more expensive to burn natural gas to generate electricity
in northwest Iowa than to do so in northern Illinois. Therefore, Rock Island contends,
there is no economic reason for a natural gas plant developer to build new gas-fueled
generation in northwest Iowa, subscribe for transmission capacity on the Project, and
deliver the output ofhe new gs-fueled genertion to rtoern lllinis, rther ltan loate
the new gas plant in northern Illinois, much closer to the target load. Rock Island also
contends that construction of a large amount of new gas-fueled generation in northwest
Iowa would require a major investment in natural gas pipeline infrastructure in the area.
(RI Ex10.14 Rev. at 43RI Ex10.20; RIB at 51-52)

•

Rock Island asserts that it is common practice to make assumptions about the
location of new generation in studying the benefits of proposed transmission lines. Rock
Island states that MISO, in performing its cost-benefit studies for the MISO MVP lines,
made assumptions about the locations of new wind generation based on where the
lowest-cost generation could be sited, and did not include in its assumptions only wind
generators with signed contracts or interconnection agreements. MISO used similar third
party data sources to those used by Rock Island to identify locations where wind
generation is likely to bEf:leveloped. (RI Ex. 10.14 Rev. at 45-46; RI IB 852) Acca:ling
to Rock Island, other transmission planning organizations, including the Southwest Power
Pool, California Independent System Operator, and Electric Reliability Council of Texas,
have performed similar aalyses to reasure the beefits of JJJposed transmission lines
using, as has Rock Island, "reasoned, defensible assumptions" about the location of new
wind geeration. (RI fis. 1014 litv. at 46; 1~3; RI B at S)
To address the contentions of other parties that a significant portion of the
generation connecting to the Project could be generation sources other than wind, Rock
Island performed an alternative economic benefits analysis assuming that 50% of the
generation connected to the Project is combined cycle gas generation. According to Rock
Island, ltis alternative analysis showed th8the PrjEct would JJJVide ecoomic benefits
for Illinois consumers even if the connected generation mix were 50% natural gas and
50% wind generation. (RI Ex. 10.14 Rev. at 45; RI IB at 52-53) Under this assumption,
the Project purportedly reduces LMPs in both the PJM and MISO regions of Illinois in both
2016 and 2020; reduces demand costs to serve load in Illinois by $259 million to $279
million in 2016 and by $211 million to $223 million in 2020; and reduces variable
production osts inha Eastern ldited States by $27 4 million to $79 miijin in 2016 and
by $81 million to $331 rttlion ri 200. (RI Exs. 35 atl-2; 35 81-3; RI IB t aS)

•
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Response to Stff Analysis
Rock Island states that Staff witness Richard Zuraski presented economic
analyses of the Project that found it will be a lower cost alternative for consumers than
other options. (RIB at 53, citing 83ff Ex ll at 6-43) liick Island witness Daitl Berry
performed further economic analyses of the Project using Mr. Zuraski's financial model,
but with various changes or additions to data inputs, assumptions and parameters. (RI
Exs. 10.14 Rev. at 49-54; 10.24; 10.26 at 37-41; 10.29; RI IB at 53) Rock Island states
that no other parties presented any alternative forms oeconomic analysis of the PrjEct
or any additional alternative versions of either the Moland-McDermott analysis or Staff's
economic aalysis. (RI IB at 53)
According to Rock Island, the principal difference between the analyses performed
by Mr. Moland and Dr. McDermott and the analyses performed using the Staff
methodology is that the Moland-McDermott analysis measured the reduction in costs to
serve load resulting from construction and operation of the Project and the associated
wind farms, while the Staff methodology explicitly took into account both the costs to
construct and operate the Project and the associated wind farms and the energy cost
reductions they produce, and compared these costs to the costs of certain alternatives.
Rock Island asserts that Mr. Moland and Dr. McDermott analyzed how the construction
and operation of the Project reduces wholesale electricity prices and therefore reduces
electricity pees paid ~ cosumers, wile te Stcffmethodology iS3 raditional reenue
requirements analysis comparing the net present value of future revenue requirements
("PVRR") of the Project and alternatives. (RI IB at 4~
In Rock Island's view, the Moland-McDermott methodology is the more appropriate
form of analysis given that the Project is a merchant project, and Rock Island is not asking
Illinois retail rtepayers tcpay for the ost of tte fbject. Mr. Moland and Dr. McDenott
found that the market clearing prices that would be paid to generators by load serving
entities on behalf of their customers are less with the Project than without it; therefore,
the Project creates net consumer benefits. Rock Island contends that this analytical
approach is raective ofhe way cosumers or the load-serving etities that supply tern
actually buy electricity in PJM and MISO. In a deregulated, competitive electricity market,
buyers of wholesale electricity do not directly reimburse generators or other market
participants for their inputs, but rather pay them the market clearing price set by the grid
operator. Therefore, RICL contends, it is neither necessary nor appropriate to treat
consumers as paying generators both for their output (electric energy) and for their inputs
into production of the output; to include both sets of costs would be to double-count. Rock
Island states that for generators or other market participants who sell into the PJM and
MISO markets, transmission service is an input cost, alog with fuel costs, capital costs,
and operations and maintenance. The Project's transmission customers will need to
recover the costs they incur for transmission service on the Project from the proceeds
they receive from selling wholesale energy, capacity and RECs in the PJM and MISO
markets. ~I Ex. CD.14 Rev. at J-48; RI IBlt 54-55)
Rock Island s:ttes tat in contrast, the 83ff methodology wich ep1licitly includes
the capital and operating costs of the project being evaluated, would be more appropriate
38
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for use in a situation in which a utility is proposing to build a project and directly recover
the costs from consumers, such as for a traditional rate-based transmission line being
built by an incumbent utility. In such a case, the costs of the project are not recovered
solely from market participants, for whom the cost of service from the project is an input
cost, but rather from the entire base of electric ratepayers. (REx. 10.14 Rev. at 48; RI IB
at 5~
Rock Island contends that a competitive market analysis -- which is called for by
the "promote the development of an effectively competitive electricity market" criterion of
§8-406(b)) -- should look at the difference between market outcomes under various
assumptions with the proposed project or without it, which is the approach Dr. McDermott
used. (RI IB §6-56)

•

Rock Island contends that both the Moland and McDermott analyses, and the
analyses using the Staff rethodology, show that the Project will yield economic benefits
to consumers in terms ofeduced eletricity costs. (RI IB at 53) Rock Island states that
the analysis presented by Staff witness Mr. Zuraski did two things. First, it evaluated
whether there is a net economic benefit of building the Project compared to building
nothing and purchasing energy from the market. The comparison was performed for a
number of scenarios using different values for important variables. Rock Island claims
this set of analyses concluded that the Project likely creates a net benefit compared to
the status quo; that is, in the majority of the scenarios analyzed, the Project is a lower
cost alternative compared to market energy purchases. Mr. Zuraski noted that there is
considerable uncertainty associated with this conclusion since in some assumption
scenarios, market purchases are the lower-cost alternative. Rock Island submits that the
expectation of net economic benefits is stronger when considering the LMP savings
throughout PJM and MISO, rather than just the LMP savings in Illinois. (RI IB at 56, citing
Staff Ex. 3.0 at 29-33 and RI Ex. 10.14 Rev. at 49) Rock Island states that Mr. Zuraski
testified, "From my perspective, it would be perfectly reasonable for the Commission to
take into account LMP savings throughout PJM and MISO," rather than just the LMP
savings i:uduced by tte Project irlllinois. (Id., citing Staff Ex 3) at 2l23)
Rock Island also states that MrZuraski used hisnodel d compare (a) the cost
generating wind energy in the Resource Area and transmitting it to northern Illinois via
the Project to (b) the cost of generating wind energy through the construction of additional
wind farms in Illinois ttat \t\Juld prduce the same 01ount of energy, and ooluded that
in a majority of his scenarios, option (a) is more cost-effective than option (b). (RI IB at
56-57, citlg Stff Ex. ll at 39:l2 ancRI Ex. 10.14 Rev. a 4~

•

Rock Island witness Mr. Berry conducted a number of additional analyses using
the Staff model but with different values for certain variables than those used by Mr.
Zuraski. (RI IB at 57-58) Specifically, Mr. Berry varied a number of assumptions, the first
being years of LMP savings where Mr. Zuraski used only five years f>LMP savings in his
analyses. Although this was the same time period used by RICL witness Moland and
McDermott, their methodology was fundamentally different from Mr. Zuraski's and
included an assumption as to when market prices would return to a long-term equilibrium
following the commencement of the Project's operation. Mr. Zuraski's analysis, in
39
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contrast, is a PVRR comparison of alternatives and includes the full, (depreciable) lifetime
costs of the Project. Therefore, Rock Island argues, it should include the LMP savings
over the full depreciable life of the Project. (RI Ex. 10.14 Rev. at 50) The second
assumption was treatment of transmission charges. Mr. Zuraski treated Rock Island's
transmission dirges as paicby Eetail customers. Instead, llCL argue, they sbuld be
modeled as paid for by the transmission customers of the Project that are using it to
transport wind energy from the Resource Area to northern Illinois. In the revenue
requirements analysis, the principal consequence of this treatment is that the
transmission charges are a tax-deductible expense for the transmission customers of the
Project. (Id. 850-51)
The third assumption was transmission system upgrades for Illinois wind
generation. In his "Illinois Wind" scenario, Mr. Zuraski did not include the costs of
transmission facilities needed to connect the new Illinois wind generation facilities to the
existing transmission grid, although he included such costs for the new Iowa wind farms
in the "Rock Island Project+ Iowa Wind" scenario. (Id. at 51-S; REx. 1~6 at 28) The
fourth was capacity value of wind generation; Mr. Zuraski used a 2013-2014 MISO
Capacity Resource Factor for the Iowa wind farms in his "Rock Island Project + Iowa
Wind" scenario. Since the Iowa wind farms connected to the Project will deliver their
output into PJM, RICL claims he should have used a capacity resource value calculated
using PJM's approach. (RI IB a 56 IREx. 1014 Rev. at 5~

•

The fifth was wind arm cats. Mr. Berry updated Mr. Zuraski's input assumptions
to use more current estimates of the costs for new wind generating projects in the regions
that include Iowa and Illinois, respectively, based on Lawrence Berkeley National
Laboratory's 2012 Wind Technologies Market Report which in turn is based on
information from projects bilt ri 2011 andW12. The sixth ws ttler taation banges Mr. Berry made four other minor tax refinements to Mr. Zuraski's model, including
conforming the treatment of Illinois and Iowa property taxes and exemptions to the
respective state's laws. (RI IB a6:t'58)
According tcRock sland, wen ta changes ri assumptions ascribed abve are
implemented into the Staff model, the model shows the Project is "overwhelmingly
beneficial" compared to the alternative of no new construction, in which consumers
purchase energy from the existing market. Rock Island states that this result is consistent
in every case modeled, with an average consumer benefit under Mr. Zuraski's "Model A"
of $16.3 billion and an average consumer benefit under Mr. Zuraski's "Model B" of $17.9
billion, in both cases using a 5% real discount rate. (RI IB at 58-59, citing RI Exs. 10.14
Rev. at 8 and m.24)

•

Rock Island claims that the "revised analyses" also showed that, compared to
building new wind generation in Illinois, the Rock Island Project is the more economic
choice, i.e., it has a lower revenue requirement. Rock Island states that, under Mr.
Zuraski's "Model A," the Project has the lower revenue requirement in the "base case" as
well as in 88% to 93% of the sensitivity cases, depending on the discount rate used.
Under Mr. Zuraski's "Model B," the Project results in a lower revenue requirement
compared to the "Illinois Wind" scenario in the "base case" as well as in 87% to 96% of
40

A-0060
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

C-08517

121302

•

12-0560

the sensitivity cases, depending on the discount rate used.
at 54 ad 1CE4)

fti.,

citing RI Exs. 10.14 Rev.

In surrebuttal testimony, Mr. Berry reported the results of additional sensitivity
analyses using the Staff model and (1) only five years of LMP savings (the same period
as originally used by Mr. Zuraski), and (2) the current Project cost estimate of $1.833
billion. He stated that the Project remains beneficial compared to the alternative of no
new transmission or generation construction, in which consumers purchase enEID' from
the market. (RI Bat 59, citig RI Ex10.26 at J-39)

•

According to Rock Island, using a 5% real consumer discount rate used by Mr.
Zuraski, the average consumer benefit is $16.5 billion under "Model A" and $18.1 billion
under "Model B." (Id., citing RI Ex. 10.26 at 39; RI Ex. 10.29) With only five years of LMP
savings assumed, and using a 5% real consumer discount rate, the Project remains
economically beneficial; the average consumer benefit in this sensitivity is $6.9 billion
under "Model A" and $8.6 billion under "Model B." (Id. at 59-60, citing RI Ex. 10.26 at 3940; Ex. 10.29) Additionally, when compared to the alternative of building a comparable
amount of new wind generation in Illinois, the Project continues to have the lower revenue
requirement with the updated assumptions including the current Project capital cost
estimate. Rock Island states that under the Staff "Model A," the "Rock Island Project+
Iowa Wind" scenario has the lower revenue requirement in the "base case" and in 93%
to 97% of the sensitivity cases, depending on the discount rate used. Under the Staff
"Model B," the "Rock Island Project+ Iowa Wind" alternative results in a lower revenue
requirement than the "Illinois Wind" scenario in the "base case" and in 93% to 99% of the
sensitivity eses, depending o te discount rate use. (Id. 860; RI Ex. m.26 at 40>

BOE ad RBOE
In its BOE, Rock Island suggests that the Commission include additional
discussion of the evidence with respect to the conclusion that the Projetwill promote the
development of an effectively competitive electricity market. (RI BOE at 20-22; Exceptions
at 8-11)
In its RBOE, in response to ~uments in the BOEsifed by ILA, IAA and ComEd,
Rock Island argues that "specific economic study inputs and projections criticized by ILA,
IAA and ComEd are reasonable and well-supported in the record." (RI RBOE at IV.A.2)
In that context, Rock Island addresses "generators to be connected to the project and
their characteristics," "potential operating restrictions and network upgrade costs," and
"other criticisms of study inputs." (Id. at IV.A.2.a,b,c)
Rock Island also argues that the four concerns of ILA Witness Dr. Gray, cited by
IAA, were fully addressed in the record and do not warrant changing the conclusion in the
Proposed Oler. (RI ~OE a \Y.A.3)

•

Rock Island ext argues that the conclusions in the Proposed Order do not "over
rely" on the Staff financing condition. Rock Island contends that "sophisticated lenders
and investors, such as those who have focused on transmission projects (see Rock Island
41
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Ex. 10.0 at 33-34), are not in the habit of lending or investing their capital to projects
unless they have concluded that the project has a strong likelihood of financial and
operational access." (RI RBOE at IV.A.4)

2.

Necessary to ADvide Adequate, liliable ad Efficient SEYice

Rock Island claims the record supports a finding that the Project is necessary to
provide adequate, reable, and efficient service to customers. (RI IB at ; 8r1aft ater at
88; B>E at 12-20)

•

Rock Island witness Leonard Januzik of Quanta Technology, L.L.C. ("Quanta")
presented analyses of the impacts on the reliability and adequacy of electric service in
northern Illinois and the State of Illinois resulting from installation of the Project and the
wind generating facilities to be located in the Resource Area whose output will be
delivered to Illinois by the Project. Quanta performed two types of studies: (1) Loss of
Load Expectation ("LOLE") study -- a probabilistic analysis that is used to determine the
likelihood of not being able to serve the total electrical demand of a given system during
the year (RI Ex. 6.0 at 5); and (2) transfer capability study -- a deterministic analysis to
evaluate the amount of additional power that can be transported into an area as a result
of transmission system configuration changes, such as the installation of the Project. (Id.
at 4-5; RI IB at 61) Rock Island states that both of these analyses, and the methodologies
used by Mr. Januzik to conduct them, are generally accepted in the industry as measures
of t!liability. (RI BOE t a$-16)
According to Rock Island, LOLE studies have been conducted for several decades
in the determination of proper capacity reserve levels and are important components of
the transmission planning process for the RTOs. Because Illinois is the area of interest
in this case, the LOLE and transfer capability studies focused on the impacts to the
northern Illinois ("NI") portion of the PJM system and on Illinois as a whole. The NI region
of PJM and the MISO region of Illinois are appropriate study regions for purposes of these
reliability studies because of the strong internal transmission connections within these
regions. (RI Ex fl ReYat 2-5; IB t a6-62; BOE"at 1817)
The LOLE study analyzed whether the Project, by making more generating
capacity available in NI, will increase generating reserve margins, and thereby increase
reliability, in NI and the entire State of Illinois. (RI Ex. 6.7 Rev. at 2; IB at 62) The LOLE
study measured the adequacy of the region's generating capability to reliably serve its
demand, measured in terms of how often demand is at risk of exceeding available
generating capacity. Mr. Januzik testified that a value of 0.1 day per year (the loss of load
on oe ay in1 o years) has long een rewed b~he idustry as p:>viding a assfactory
balance between the social costs of outages and the economic costs of unutilized
capacity. (REx. 6.0 a6)

•

Mr. Januzik conducted LOLE studies using three different scenarios as to the
degree of load forecast uncertainty. According to Rock Island, the results of the LOLE
study show an increase to the system reserve margins for both the NI region and the
42
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State of Illinois as a result of installation of the Project; the system reserve margin required
to attain the target LOLE of 0.1 day per year decreases. Correspondingly, there is an
order of magnitude decrease in LOLE with the Project as compared to without the Project.
Conversely, loads in excess of those currently projected can be supplied by the available
generation. Rock Island states that the LOLE study shows that addition of the Project
allows service to additional load of approximately 1, 100 MW to 1,270 MW in Illinois and
approximately 1,300 MW to 1,470 MW in NI, depending on the Load Forecast Uncertainty
scenario, while maintaining the target LOLE. (RI Ex. 6.0 at 17; Exs. 6.3-6.4; IB at 63; BOE
at 16-17)
A transfer capability study measures the ability to transfer power from one part of
the transmission system to another. The transfer capability study performed by Quanta
determined the impact ofhe Project on tte ability to transfer pwer from the MISO RTO
and the PJM RTO into NI and into the entire state of Illinois. The transfer capability study
determined the First Contingency Incremental Transfer Capability ("FCITC") between a
designated point of receipt, or source, to a designated point of delivery, or sink. FCITC
is a measure of how much power can be transferred from one portion of the network to
another before reaching a point where a transmission facility outage results in an overload
of another transmission facility; it measures the increase in transfer capability from the
base evel d the rtmsfer limit, i.e., the pint at hif:h tte ntwork is::ompromised de to
a network element becoming overloaded for the contingent outage of another element.
(RIEx.6.0at 2-13; EDE a 1118)
In terms of the Project's reliability impact, the transfer capability study pJJvides an
indication of how much transmission capacity may be available so that the load in the
subject region can be supported by external resources -- the greater the increase in
FCITC and total transfer capability, the more transmission capability there is to import
power into the receiving region should there be a capacity shortfall due to factors, such
as capacity outages, that might require power imports to meet demand. In addition,
sufficient import capability is required to enable reserve sharing by providing access to
external resources and reduce capacity reserve margin requirements. (RI Ex. 6.0 at 1415; IB at 63-64) In addition to the incremental change in FCITC due to the addition of the
Project, the ransfer capability s.tdy mesures the aditional amant of irport qiability
made available due to installation of the Project, represented by the increase in
transmission capability to serve Illinois load net of the amount of that transmission
capacity used by the connected wind generators in the Resource Area to serve summer
peak demand. This additional import capability is referred to as the "HVDC Incremental
Imports." Rock Island explains that the sum of the FCITC increase and the HVDC
Incremental Imports due to installation of ta Project equals the total increase in transfer
capability due to ta Project. (RI Ex. 6.0 at 1~ IB a6~BOE at 18)
The transfer capability study purportedly showed that installation of the Project (i)
will increase FCITC by about 1,015 MW for imports into NI and by about 1, 180 MW for
imports rito the nere state olllinois, ad (ii)~ incease dtal tlnsfer apability ini NI
by 1,525 MW and into the entire state of Illinois by 1,690 MW which would exceed the
capacity othe largest §nerating units in the State.
(Rix. S:.O at 1119; IESt 6) Rock
43
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Island states that the results of the transfer capability analysis indicate that, for the peak
scenario as modeled, there is a significant increase in incremental import capability into
both NI ad the tate o lllines a atesult of ristallation o ta Project. (RI Ex ro at 18
19; Bat @-65; BOE at 18)
According to Rock Island, the results of the LOLE and transfer capability studies
performed by Quanta show that there is a significant increase in the reliability and
adequacy of electric service in Illinois and in the northern Illinois region of PJM as a result
of installation of the Project and the wind generating cfcilities that will be connected to it.
(RI Ex. 6.0 at 19) Rock Island states that the addition of a new transmission path that did
not previously exist for additional energy reources to access customer demand (load) in
a region, ashe Project \iM JDvide, \iM increase the reerve margin were tat derand
is locied. Sek Island statehat een fithe area tQVhich the naransmission pth is
being connected can currently meet its minimum reserve margin requirements, "this does
not mean that the addition of the new transmission path is unnecessary, unwarranted or
not benetial in tens of reliability." (RI IEat 65; BOE at ) 19

•

Rock Island also contends that the Project is being developed to provide adequate
and efficient service to customers by enabling significant new renewable energy
resources to be developed in the Resource Area and have their output delivered to Illinois
and the PJM network, and to provide a means for load serving entities within PJM to
obtain and provide electricity from renewable resources to their customers. The Project
will accomplish this objective using HVDC technology, which is the more efficient
technology dr transporting large amonts oenergy from renewable resources over long
distances. (RI Ex. 2.11 Rev. at 5-6; Tr. 707; RI IB at 65) Rock Island claims that
dispersing the locations of wind farms reduces the variability of their energy output
because the combined energy output of geographically diverse wind farms -- such as
those that will interconnect to the Project -- is less variable and has fewer wind integration
costs than the output of geographically concentrated wind farms, thereby improving
reliability and the efficiency of service. (RI Ex. 10.0 at 4, 25-29; Ex. 10.26 at 25; IB at 6566)
According to Rock Island, Illinois and other Midwestern states are in an era in
which sigificant eW;ting geerating capcity ha reently ben Eetired or annoaced for
retirement and additional existing generating capacity is at risk of retirement due to
environmental or economic considerations. (RI Ex. 10.0 at 22-24; Ex. 10.14 Rev. at 44;
IB at 66) The Project will provide a hedge against additional retirements of existing
generating capacity for environmental or economic reasons, including retirements that
are unexpected or occur sooer than orrently anticipated. ~I IB a66; BOE at 19-20)
With regard to the phrase in §8-406(b)(1) of the PUA, "necessary to provide
adequate, reliable, and efficient service to its customers .... ," Rock Island states that
Illinois courts have held that "necessity" and "necessary" as used in the certificate
provisions of the PUA do not mean "indispensably requisite," but rather that the service
proposed to be provided is "needful and useful to the public." Rock Island cites decisions

•

44
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including Eagle Bus Ide, rte. v. ICC3 . md 66, 78 ( 1954); ancGernand v. ICC, 28 111.
App. 3c934, 945, 4th Dist. ~77).
Rock Island also notes that the Illinois Supreme Court stated, "When the statute
requires a certificate of public convenience and necessity as a prerequisite to the
construction or extension of any public utility, the word 'necessity' is not used in its
lexicographical sense of 'indispensably required.' If it were, no certificate of public
convenience and necessity could ever be granted.... The word connotes different
degrees oflecessity. It sometimes means indispensable; abthers, needful, requisite or
conducive. It is relative rather than absolute." Wabash, Chester & Western R.R. Co. v.
ICC, 309 Ill. 412, 418, 141 N.E. 212, 214-15 (1923). (RI IB at 66-67) Additionally, Rock
Island argues that the Illinois courts have long held that what constitutes public
convenience and necessity is within the Commission's discretion to determine in each
case, thereby permitting consideration of a broad range of factors as applicable to the
particular case. Rock Island cites cases, including Egyptian Transp. Sys. v. Louisville &
N. R. Co., 321 Ill. 580, 584, (1926); and Commonwealth Edison Co. v. ICC, 295 Ill. App.
3d 31, 37 (2d Dist 198). (RIB a fiS)

Response to Cortid

•

Rock Island disputed ComEd's argument that the Project is not necessary to
provide adetuate, rtiable and efficieti serice d customers. (RI RB a90, citig ComB
IB at 30-32) Rock Island asserts that the Project is not intended to prevent the bulk power
system from falling below some predetermined standard of reliability, but will provide
significant reliability benefits for Illinois. (RI IB at 61-68) RICL contends that new wind
generation will not be developed in the Resource Area unless new transmission
infrastructure is constructed to provide an outlet for wind generation in the Resource Area
to market areas sub as orthern llinois and PJM. (Id. at 34-38; RB 00)
Rock Island also disputed ComEd's assertion that the reliability studies Rock
Island presented in this case had "serious flaws." (RI RB at 90, citing Com Ed IB at 31)
Rock Island states that ComEd is apparently referring to several criticisms by Mr.
Naumann of Rock Island witness Mr. Januzik's reliability studies. Rock Island contends
that Mr. Naumann's criticisms were largely "quibbles" concerning the geographic areas
encompassed by the studies, and that RICL witness Mr. Januzik demonstrated that these
criticisms wre unfounded.

•

According to Rock Island, Mr. Januzik showed that: (1) It was reasonable to base
the transfer capability and LOLE studies on the Northern Illinois portion of PJM ("NI") and
on the Stre of Illinois a a whole, since for reliability purposes lllini:s (not PJrvbr MISO
in their entirety) is the region of interest in this case and such studies can be conducted
for a system or area of any size and location; (2) It is commonplace and long-standing
practice in the industry to conduct LOLE analyses for a sub-region of a balancing area
such a~JM; further, the aalytical mtflodology of the LOLE study is not dependent on
the boundaries of the area studied; (3) The NI area of PJM and the MISO portion of
Illinois together comprise a valid study area for LOLE analysis, due to the transmission
45
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ties between these areas; (4) A complete outage of both poles of the HVDC transmission
line is not an event that is considered in a typical LOLE study; and (5) FCITC is an
appropriate metric to use for the transfer capability study as it is a common concept in the
U.S. to analyze reliability limitations to transfers of power from a given source to a given
sink or multiple sinks; whereas, the alternative metrics suggested by Mr. Naumann are
not appropriate for what the transfer capability study is attempting to measure. (RI IB at
91-92, cibg IR Ex fl Re. at 2-11)
The witness flther Elstified that (6) 8cause te transfer capability stdy focuses
on the change in incremental transfer capability into the NI region resulting from the
addition of the generation resources delivered by the Project and the effect they would
have on tie loading (e., tte total mount of power thacould flow ifequired), itvas not
necessary for the study to consider firm versus non-firm transactions; (7) The assumption
used in the transfer capability study that 50% of the power injection of the Project into
PJM would displace resources outside tte NI region was a conservative assumption; an
allocation based on load-weighted, pro-rata sub-regional demands would have resulted
in a higher percentage of the power injected by the Project into PJM going to displace
resources outside of NI and shown a larger increase in transfer capability due to the
Project; (8) It was not necessary for the transfer capability study to consider the impacts
of any potential system upgrades that might be required as the result of the PJM
interconnection process; any such upgrades wuld only further increase tte incremental
transfer capability into the NI region; and (9) The LOLE study and the transfer capability
study are two independent analyses of the reliability impacts of the Rock Island Project
and show two separate reliability benefits of the Project to the NI region and to Illinois. (RI
RB 891-92, mngRI Ex6.7 Re.at11-15)

Response to Stff
Rock Island responded to Staff's statement that Rock Island failed to provide an
independent study, such as a load flow study, from PJM or MISO that wuld demonstrate
the need for the Project. (RI RB at 96, citing Staff IB at 20) Rock Island states that it is
unaware of any requirement to present such a study from an RTO in a CPCN case before
this Commission (RI Ex. 2.15 at 3), and that Staff cited no basis for such a requirement.
Rock Island states that later in its Initial Brief, Staff "concedes" that the fact the Project
has not been found by PJM to be necessary for reliability purposes is "not controlling
under Illinois law." (RI RB at 96, citing Staff IB at 46) Rock Island reiterates that PJM
does not evaluate the need for a merchant transmission line such as the Rock Island
Project, but rather only evaluates what is necessary for a reliable interconnection of the
Project to the PJ~rid. (RI RB at 6~

3.

Least Cat

Section IV.A.1.c of Rock Island's initial brief is titled, "The Project Satisfies the
'Least Cost' Requirement of §8-406(b)(1 )."(RI IB at 68)

•

In its first "perspective," RICL largely repeats or restates arguments made earlier
in its tief as ascribed aove .
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Second, Rock Island states that the Project will use HVDC technology to bring
power from the Resource Area to northern Illinois. Rock Island submits that there is no
transmission line from the Resource Area to northern Illinois using AC technology being
proposed by any utility or merchant developer (RI Ex. 2.11 Rev. at 2), and no party
identified any proposed AC lines, or other proposed HVDC lines, that could be considered
to be alternatives to the Project. Rock Island asserts that it is a well-known fact among
experienced power systems engineers, and has not been disputed in this case, that the
most efficient means to transfer bulk amounts of electric energy over distances greater
than approximately 300 miles (particularly energy produced by variable generation
resources) is HVDC technology, rather than AC technology. (RI 18 at 69-70, citing Exs.
2.11 Rev. at 23; 2.0 at 9; ad Tr. 707)
Rock Island contends that the cost, reliability and operational benefits of HVDC for
this application include: (1) HVDC lines can transfer significantly more power with lower
line losses over longer distances than comparable AC lines; (2) HVDC technology gives
the operators direct control of energy flows, which makes HVDC particularly well-suited
to ranage ts injection of variable wind generation; (3) HVDC lines, unlike AC lines, will
not become overloaded by urelated outages, beause the amount of power dlivered is
strictly limited by the DC converters at each end of the HVDC line, thereby reducing the
likelihood that outages will propagate from one region to another; (4) HVDC lines utilize
narrower ROW and fewer conductors than comparable AC lines, thereby making more
efficient use of transmission corridors and minimizing visual and land use impacts; (5)
HVDC lines can dampen power oscillations in an AC grid through fast modulation of the
AC-to-DC converter stations and thus improve system stability; and (6) HVDC lines
complement AC networks without contribution to short circuit current power or additional
reactive pwer requirements. (Id. 1370, citing RI Es:. a> at 2~2; 2.11 Re. 82-3)
According to Rock Island, over long distances, high-voltage AC ("HVAC") lines
require intermediate switching or substations approximately every 200 miles -- to segment
the line to handle issues associated with voltage support, transient over-voltages, and
transient recovery voltages -- and they exhibit angular and voltage stability limitations,
have a higher requirement of reactive power dependent on loading, and have higher
charging current requirements at light load. (RI 18 at 70-71, citing Ex. 2.0 at 20) With
respect to eleical losses, tpical lllminum steel reinforced conductors IIIJVide gaater
resistance to AC than to DC; moreover, the large reactive power requirements of long AC
lines means that less of the line is used to move real power and the significant reactive
power requirements introduce associated reactive losses. (Id., citing RI Exs. 2.0 at 20
and 2.11 Rev.ta~
Rock Island presented a comparison of the costs of an HVDC line, including the
converter stations, to several AC lines for delivery of 3,500 MW over a distance of 500
miles. The AC alternatives evaluated were several configurations of 345 kV-and-above
AC lines. (RI Ex. 2.11 Rev. at 3-4; RI 18 at 71) The construction costs and costs of
electrical losses for the alternatives analyzed are shown in the following table from RI Ex.
2.11 Rev. a 4:

•
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Solution to Tilnsmit 3,60 llV, 60 mes
(Transmission lne + Neessary
Eauiomentl

Five, sinole circii 3A kV tmsmission lines
Two, doble circuit 345 k\(ransm ission lies
plus os, single circuit 345 kV tmsmission
line
Two, siole circuit BO kV ransmission lines
One, doble circuit 500 kVratlsm ission line
One, sigle circuit 76!kV ransmission line
One, +600 1't HVDC bi-ole S91:em

Cost
billion)

Loss
Costs f
million)

5.96

876.4

5.45

876.4

3.79
3.01
2.37
2.15

784.7
784.7
584.2
384.0

($

Rock Island contends that ti$ analysis demonstrates that the HVDC solution has
a substantial capital cost advantage over the AC alternatives and also has substantially
lower losses costs than the AC alternatives. Rock Island concludes that its HVDC solution
is the lowest cost alternative for connecting high capacity factor wind generation in the
Resource Pea to ndhern llinois. (RI Ex 1~6 a86; RI IB at 7.f72)

•

Third, Rock Island again asserts that as compared to the status quo, the Project is
also least cost. (RI IB at 72) Rock Island also states that as a merchant transmission
project, it will recover its costs solely from customers who contract for transmission
capacity and service on the Project, and is not proposing to recover its costs through cost
allocation to load (i.e., to retail customers) within PJM or MISO. (RI Exs. 10.13 at 11;
10.14 Rev. at 28-29, 48; RI IB at 72) Rock Island relies on Dr. McDermott's testimony
that the competitive market will determine that the Project is the least cost approach; if it
is not the least-cost approach, it will not be built, because if shippers can reach their
desired markets using an alternative lower-cost resource, they will not purchase
transmission service on the d;}ect. (RI Ex 42 atlO; i.151; RI IB 872-73)
Also with repect ta:omparisons to the status qo, Rock lslad asserts the wile
it is theoretically possible to move power from the Resource Area to northern Illinois using
existing 345 kV lines, this would (i) entail substantially higher electric losses as compared
to HVDC transmission facilities, (ii) expose the shippers to congestion costs on the AC
system that result from transmission constraints, and (iii) require the shippers to pay
wheeling barges to both ~O and PJM.(RI Ex. CD.O at O~ RI IB:it 73)

•

Fourth, Rock Island states that with respect to the Project route, which is
addressed more fully later in this order, the Preferred Route is the least cost option taking
into account both construction cost and other route selection considerations. Rock Island
states that the Commission has tpically addressed theeast cost aspect o§8-406(b) by
examining which of the potential routes oe proposed transmission line is the least cost,
considering all relevant factors, and that based on this approach, the Commission does
not always choose the transmission line route with the lowest construction cost as the
least-cost route. (RI Ex. 7.35 at 27; RI IB at 73) Rock Island states that the Preferred
Route for the DC Section of the Project has the second-lowest estimated construction
cost of the routes studied. In Rock Island's view, even though the estimated construction
cost for the Preferred Route for the DC Section is 0.7% ($2 million) higher than the
48
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construction cost for the Proposed Alternative Route, the Preferred Route is superior
based orapplication ofhe Routing Oteria used by Rak: Island; the overall auantages
of the Preferred Route outweigh the very modest cost advantage of the Proposed
Alternative Route. (RI 18 at 73-74, citing RI Exs. Ex. 7.0 Rev. at 36; 9.0 Rev. at 9 and 7.30
at 3~
Specifically, Rock Island asserts, the Preferred Route is shorter, has fewer homes
within 200 feet, 500 feet and 1000 feet of the centerline of the route, has fewer other
buildings within 100 and 200 feet of the centerline, and affects a smaller number of land
parcels and landowners, than does the Proposed Alternative Route. The Preferred Route
has no known schools, hospitals or religious facilities within 1,000 feet of the centerline,
does not cres ey Agricultural Preservation Areas, erases the fewest number b cenir
pivot irrigation systems, and does not require the placement of transmission structures in
wetlands. The Rrlerred Bute also avoids a posible onflict with an uragistered ultr
light airstrip that would occur with the Proposed Alternative Route. (RI 18 at 74, citing RI
Exs. A:l Re. at 27-28, ~-35; and 8.2 at 5-63)
With respect to the AC section, RICL states that the Preferred Route of that section
has the lowest construction cost of the AC Section route alternatives studied and is the
best route of the alternatives studied based on application of the other Routing Criteria.
(Id. 874-75, citing REx. mRev. at 9 ad Ex7.0 18v. at 28, 3837)

•

In response to Com Ed's assertion that Rock Island presented no evidence that the
Project is least cost, Rock Island cites Dr. Galli's analysis that compared the costs of an
HVDC line from northwest Iowa to northeast Illinois to a series of potential AC alternatives
and demostrated ttat the HVDOine as proposed by Rak Island iS>verwhelmingly the
least cost alternative. ~I RESt 90, citig ComEd 18 at 3~ ad RI fi. 211 Re. at a4)
Rock Island responded to Staffs citation of Mr. Rashid's testimony in which he
asserted that Rock Island did not provide information on whether it considered or
examined alternatives tdhe Project t<Eetermine fi itneets tte lest coscriterion of §406. ~taff 18 ~tl-23)

•

Rock Island states that Mr. Rashid's concerns over whether the Project satisfies
the least cost criterion seem to be founded in a misunderstanding of what constitutes
"open access transmission service." Rock Island explains that it will use the Project to
offer and provide open access transmission service from the Project's western coverter
station in O'Brien County, Iowa, to the Collins Substation in Grundy County, Illinois. Rock
Island will be required to offer this service to all eligible customers on a non-discriminatory
basis and without giving undue preference to any eligible customer. This is Rock Island's
open acess transmission service obligation. (RI Et0.26 at 3ID6) Rock lslad states
that Mr. Rashid seemed to think that by being an open access transmission service
provider, Rock Island is required to provide access to customers at intermediate locations
all along the route of the Project throughout Illinois; he therefore questioned Rock Island's
HVDC versus AC cost comparison for not including the costs for such intermediate
interconnections. Rock Island asserts that Mr. Rashid's premise is incorrect, in that Rock
Island does not need to provide service at intermediate points along its route in order to
49
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be an open access transmission provider. Rock Island states that it is only required to
offer nondiscriminatory access to the service it is offering to provide, namely, point-to
point transmission service from O'Brien County, Iowa to the Collie Sbstation in llliois.
(RI RB a 9198, citing S:tff EB at 2~3; RI Exs2.15 at fland 1OZ6 at 3~
Rock Isled states 11at customers could eek to interconnect to 11e Project aone
or more points along the route through an interconnection request under Rock Island's
OATT, which wuld El!quire ta customer to ap the costs b the terconnection. (RI RB
at 9~
Rock Island also states that later in ta same section of its Initial Brief, Staff states
that Mr. Rashid "testified that it was not clear whether ta proposed project, which [Rock
Island] estnates will cos$2 billion overall, ishe least-cost project that would further the
cause that [Rock Island] identifies for implementing the proposed project," and that "Mr.
Rashid suggested that one such alternative would be an AC transmission line of equal
load capacity as [Rock Island's] proposed DC line." (Staff IB at 28) Rock Island
characterizes Staff's assertion as "particularly baffling" since Rock Island presented a cost
comparison of a 3,500 MW capacity, ±600 kV 500-mile HVDC transmission line to five
different AC alternatives and showed that the HVDOine was overwhelmingly lower cost
than ll of the AC lternatives. (RI RB 06-99)

•

In its BOE, Rock Island argues that the Order should include additional discussion
of the evidence and arguments showing that the project satisfies the "least-cost"
requirement of Setion 8406(b)(1). (RI BOE at 24-25; E«eptions at ~112)

4.

Proposed Codition Regarding Cet Allocation

Rock Island states that because the Project is a "merchant" transmission project,
it will recover its costs of construction and operation solely through the revenues it
receives from the specific transmission customers that purchase capacity and take
transmission service on the Project. According to Rock Island, its investors, not the retail
electric ratepayers of llois or other states, will bear any risks tbctte i'bject annot a
successfully coetructed ad ompleted or 11at tte El!Venues reeived by ta Project VM
prove to be insufficient to provide its investors with an adequate rate of return on their
investment. (RI IB at 75, citing RI Exs. 10.13 at 11; 10.14 Rev. at 28-29, 30-31, 35; 10.26
at 8, 10, 14; and Tr. 647-48, 951-52, 1007-08) Rock Island states that it has no "plans"
to seek to recover the costs of the Project from retail customers by cost allocation to load
through RTO cost recovery processes, and in fact believes there is presently no cost
allocation mechanism by which the costs of an inter-regional transmission line such as
the Project can be recovered. (Id. at 7e!6, citing RI !ix 1.C.St 15-1 fl Cl.14 Rev. a29;
and10.26 atl9-20)

•

In Rock Island's view, the fact that the Project is a merchant transmission project
whose costs will be paid for by its specific transmission customers through their payments
for transmission capacity and service (rather than by all retail ratepayers or load-serving
entities in an RTO region) distinguishes the Project from other projects that are dependent
on cost recovery from captive ratepayers through regional cost allocation mechanisms .
50
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According to Rock Island, the "fact" that the Project costs will not be recovered through
allocation to load-using RTO cost allocation processes supports the conclusion that the
Project will promote the development of an effectively competitive electricity market that
operates efficiently and is equitable to all customers, is least cost, and promotes the public
convenience and necessity. Rock Island claims merchant transmission projects like the
Project are a logical, market-driven response to the Commission's previously-expressed
concerns about the use of regional cost allocation processes to recover the costs of
transmission projects. R( EB af6)
Rock Island notes that some parties have expressed concerns that at some future
date, Rock Island could request and btain cost allocation treatment from PJM>r MISO,
at a point in time after this Commission has granted a CPCN for the Project on the
assumption ttat it is a mtamt i:nject ad will ot ue ost allocation. (ComEd Ex. 1.0
2d Rev. at 37; ILA Ex. 7.0 at 10; Staff Exs. 3.0 at 5 and 6.0 at 3) To address these
concerns, Rock Island proposed a condition to its CPCN whereby it would not be allowed
to recover any portion of its costs through regional cost allocation to load unless it first
makes a new filing with this Commission for approval to recover its costs through cost
allocation to load and receives approval from the Commission. As modified by Rock
Island witness Mr. Berry in his surrebuttal testimony in response to a comment in ComEd
witness Mr. Naumann's rebuttal testimony, Rock Island's proposed condition (RI IB at 7677, citing RI Ex10.26 at 2~2) i~s cfllows:

•

Prior to recovering any Project costs from Illinois retail ratepayers through
PJM or MISO regional cost allocation, Rock Island will obtain the permission
of the Illinois Commerce Commission in a new proceeding initiated by Rock
Island. For the purposes of the prior sentence, any system upgrades set
forth in an interconnection agreement with PJM or MISO and the costs of
which are allocated to Rock Island will be considered "Project costs." For
the avoidance of doubt, the phrase "recovering any Project costs from
Illinois retail ratepayers through PJM or MISO regional cost allocation"
includes the recovery of costs through PJM and MISO transmission service
charges that are paid by retail electric suppliers in respect of their electric
load sered inllirhois.
Rock Island states that under the condition, in order to justify the use of cost
allocation, it would have to persuade the Commission in a future proceeding that the
Project's benefits outweigh its costs to ratepayers. Staff and other interested parties
would be able to participate in the proceeding. Further, the Commission would have
complete discretion to determine the basis on which it would grant or deny such a request,
in the unlikely event one were ever made. (RIB at 78, citing RI Ex. 10.14 Rev. at 29-30)

•

Rock Island claims there are ample assurances that it will comply with the
condition. First, Rock Island's authority to construct and operate the Project will be
subject to its continued compliance with the condition. According to RICL, the
Commission can enforce compliance with the conditions it imposes in a CPCN order,
including by initiating a proceeding to show cause why the CPCN should not be rescinded
due to noncompliance Vth the condition (220 ILCS 5/10-108; 220 ILCS 5/10-113(a)), as
51
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well as by seeking civil penalties for violation of the Commission's order (220 ILCS 5/5202). Second, lenders and investors will likely insist on a covenant in Rock Island's
financing documents forbidding Rock Island from violating the conditions of its CPCN.
Third, Rock Island's negotiated rate authority granted by the FERG forbids Rock Island
from btaining cost <fevery through ecialized rtes. (RI El at 78, <ting REx. 10.26 ta
19, 20)
Rock Island responded to concerns expressed by ComEd witness Mr. Naumann
that, despite the condition, the Project could become 13rt of the PJM and MISO regional
transmission il!ns foregional cost l:k>cation prposes \ithout any ation onhe par f:>
Rock Island. (RI IB at 78-79, citing ComEd Ex. 4.0 Rev. at 27-28) Rock Island
characterizes this possibility as implausible. Rock Island claims Mr. Naumann was
unable to identify any transmission project that was cost-allocated without the owner
taking affirmative action to accomplish this result, i.e., based on the request of a third
party unrelated to the owner. (Id., citing RI Ex. 10.26 at 19 and Tr. 957) According to
Rock Island, the suggestion that PJM could "reclassify the Project" (ComEd Ex. 4.0 Rev.
at 2) without ay action b~ock sland is simply at odds with the 'B'f the PJMegional
transmission expansion plan actually works. Further, even if PJM or MISO could
somehow "reclassify the Project," Rock Island still could not receive recovery of its costs
from the regional cost allocation process without taking additional affirmative actions,
including signing the applicable transmission owners' agreement, obtaining a modification
to the FERC's grant of negotiated rate authority, submitting required accounting
information to the RTO, and actually accepting the funds. Rock Island states that it would
be prohibited by the CPCN condition from taking such actions, absent approval by the
Commission in SlJbsequently-initiated proeeding. (Id., citing REx. 10.26 a 1920)
In its BOE, Rock Island argues that in the paragraph on page 116 of the Proposed
Order which begins with the words "As a condition of this Order," the last sentence should
be revised to read as follows, "Absent sch approval, Rolt llmnd eall ot bEentitled o
permitted to recover any such costs from Illinois retail ratepayers through PJM or MISO
regional cosallocation." (RI BOE at 24)

5.

Delaying Issuance of CPCN until Interconnection Processes are
Completed

Rock Island opposes ComEd's position that this proceeding should be dismissed
without pejudice until such itne a the iterconnection proesses for the PrjEct at PJM
and MISO are completed and the network upgrades and their costs, and any operating
limitations, required in order for the Project to be allowed to interconnect to the existing
transmission system, have been determined by PJM and MISO. (RI IB at 79-80, citing
ComEd Exs. 1.0 2d Rev. at 9, 10-11, 20-21, 28, 32-33 and 4.0 Rev. at 5, 7, 17, 33-35;
see also RExceptions a V)

•

According to Rock Island, the RTO interconnection study processes will result in a
determination that the Project can be interconnected with the existing transmission grid
in a manner that does not threaten the reliability of the grid, and will determine the network
upgrades and operational requirements, if any, to ensure that result. Federal law and
52
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regulation require that Rock Island complete the interconnection study processes and
sign interconnection agreements with PJM and MISO before the Project will be allowed
to operate. (RI IB a81-82, citing RI Exs. 2.11 Rev. at 8; 10.14 Rev. at 30, 35, J; 10.26
at 27) The PJM and MISO interconnection processes for the Project will be carried out
in accordance with these RTOs' FERG-jurisdictional tariffs and related rules and
agreements, without the need for involvement by the Commission arising out of this
certificate proceeding. (Id, citing RI Ex. 2.11 Rev. at 31) Further, Com Ed and any other
affected transmission owners have had and will continue to have a full opportunity to
participate in the RTOs' interconnection processes and to provide relevant information
and concerns to the RTOs, including comments on studies and proposed solutions to
reliability concerns. Rock Island states that ComEd has extensively exercised that
opportunity to date. (/d.)Rock Island states that PJM and MISO are charged with ensuring
reliable interconnections and operations, and will require, as conditions to the Project
interconnecting with their systems, implementation of the system upgrades and other
actions they determine are needed to maintain the reliability of their systems. (Id. at 82,
citing RI Ex. 2.15 at 32-33) The interconnection study process is intended to identify -
for the interconnection customer (here, Rock Island) and the incumbent transmission
owner (here, ComEd in PJM and MidAmerican in MISO) -- the equipment that will be
required, costs for that equipment, and ay required operational procedures, to allowor
the efficient and reliable operation of the grid consistent with the planning requirements
of the RTO and applicable reliability requirements of NERC and the utility to which the
interconnection is made. (Id., citing RI Ex. 2.15 at 14-15) The PJM and MISO
interconnection study processes will identify any reliability issues presented by the
interconnection of the Project, and will prescribe solutions that prevent any deterioration
of system reliability. Rock Island states that the final interconnection agreements it enters
into ~ idetify te appJpriate rttigation ations to acommodate the reable 013ration
of the transmission system with the Project in service, and to provide for protection of
ComEd's and other entities' facilities during any abnormal system events, including
mitigating a9 pmntial irpacts to 5'tem staliity. (Id. 13 8iB3, citing RI Es:. 211 Rev.
at 2~ 3~ 215 13 $)
Rock Island states that it holds two positions for the Project in the PJM
interconnection queue, referred to as the S57/S58 positions (collectively, the "S position"),
which rei:esents a 3l8 M.J N'DC interconnection Wh 70 M.J of Fin Transmission
Injection Rights ("FTIR"), and the U3-026 position ("U position"), which requests an
additional 492 MW of FTIR. RICL asserts that based on PJM's August 2013 SIS for the
S position, there will be a need for installation of two new 765 kV circuit breakers and
associated SCADA and communications equipment, at an estimated cost of $4 rttlion,
and a nw mnsformer at Piao 13 a etimated cost of $(D miWin, to acommodate the
S position interconnection. (RI IB at 83, citing RI Ex. 2.11 Rev. at 10-12) Rock Island
states that te August 2013 SIS for the S o~ition also idefied ttier pmntial reability
issues that could require operational solutions, rather than system upgrades. (Id. at 8384)

•

Rock sland asserts the ecause the RJject l/Aloriginate Whin tte l'vSO EBgion
and transmit the output of generating facilities located in the MISO region to an
interconnection point with the PJM grid, it is also necessary that MISO perform a "No53

A-0073
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

C-08530

121302

•

12-0560

Harm" study. A scope of work for this study has been established and it is currently in
progress. The MISO No-Harm study will identify any "loop flow" impacts of the Project
and any necessary mitigation actions to address these impacts. Rock Island states that
ComEd also has the opportunity to participate in the MISO No-Harm study, and has been
doing so. (RI 18 at 84-86, citing RI Exs. 2.0 at 11-12; 2.11 Rev. at 24-26; 10.14 Rev. at
26; 2.16 a S-37)
Rock Island states that the PJM August 2013 SIS identified a specific reliability
concern arising in the event of an outage of one of the two ComEd 765 kV transmission
lines that connect at the Collins Substation, the Collins-Wilton Center line and the Plano
Collins line, while the Rock Island Project is injecting power to the PJM grid at the Project's
full capacity of 3,500 rw. Rock Island states that the Augat 2013 SIS report proposed
two alternative acceptable mitigations for this issue, one of which entails reducing the
power injection level of the Project to 700 MW during any period when one of the two
ComEd 765 kV es is out oervice. (RI 18 at 87 citig RExs. 2.11 Rev. a23-24; Ex.
2.15 at 21)

•

Rock Island contends, however, that, PJM's mitigation option of limiting the
Project's power injection level to 700 MW in this situation is based solely on the fact that
the S position requests 700 MW of FTIR, not on actual system limitations. Rock Island
states that PJM has not determined what specific level of power injection (700 MW or
higher) the Project would be limited to in the event of an outage of one of the ComEd 765
kV lines. Rock Island contends that the level to which the Project's power injections will
be mited in the event of and dring te peod ban outage bone bthe ComEd 765 kV
lines will likely be much higher than 700 MW, and there actually may be no reduction in
power injection level required from the Project's 3,500 MW full capacity. Rock Island
states that it appears PJMlas performed an analysis of the operation othe RIJject at a
power injection level of 1, 192 MW -- the combined FTIR requested for Rock Island's S
and U queue positions -- during a ComEd 765 kV line outage, and found, on a preliminary
basis, that the system remains stable under these conditions. (RI 18 at 87-88, citing RI
Ex. 215 at 2223, 3d34 and Tr. 938-941)
According to Rock Island, the mitigation action proposed in PJM's August 2013
SIS report for an outage of one of the ComEd 765 kV lines -- that the power injection level
of the Project be reduced to 700 MW within 30 minutes -- is achievable using modern,
readily-available equipment and operating practices, particularly in light of the greater
control apabilities of HVDCctteology. Power eletronics copied Vth te ~h-speed
communication and controls capabilities of modern day control systems allow for
automatic responses to system disturbances. Rock Island claims this is common industry
knowledge as it relates to HVOOd Fleible Alternating Cuent Transmission Systems
("FACTS"). Rock Island states that protocols such as the one proposed by PJM in the
event of an otage of a rtiRxj 765 kV Ii nee aeeady in Efect on hBr HVDC p:>jects
worldwide. ~I IB3t 86 citig RI Ex 215 at 2215, 2-32)

•

Rock Island witness Dr. Galli provided an explanation of the operational steps that
would be taken to effectuate this mitigation and to redispatch the system to reduce the
power injection level of the Project to 700 MW within 30 minutes. (RI 18 at 88, citing RI
54
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Exs. 2.15 at 28-32 and 2.20) Rock Island also states that PJM has expressed confidence,
based on its experience, that redispatch of the system to reduce the power injection level
of the RJject from its maimum of ,5DO MWo 700 rw can bmccomplished Vthin 30
minutes, ad has scadvised Eelon, in Wting. (IR Ex2.17 at 3; RI IB t a8-89)
In addition to the potential reliability issues for which specific system upgrades will
be required, and the potential reliability issue resulting from an outage of one of the
ComEd 765 kV lines, the PJM August 2013 SIS report identified a number of other
potential costraints for wich mitigaon actions may be required. Rock Island contends
there is no indication that any additional, significant system upgrades will be needed to
resolve any of these additional constraints. Rock Island asserts that some of the
constraints may be resolved through the operation of PJM's Security-Constrained
Economic Dispatch ("SCED") process, without the necessity for any separate operating
procedures. Rock Island submits that ri1igation actions, if ay, that may be required dr
any of these constraints would be limited to the use of specific operating procedures. (RI
IB at 9~

•

Rock Island witness Dr. Galli provided a description of the potential constraints
identified in the Augat 2013 SJ laport ad how they would bel!solved. (RI Es. 215
at 1i?'26 and 2.S) He asserted tat PJM aa ientified workable mitigation shltions for
each of the reliability issues that will resolve or prevent these reliability issues from arising,
and that completely address any concerns about possible adverse reliability impacts to
the grid due to the interconnection and operation of the Project. Dr. Galli explained that
the additional constraints identified in the August 2013 SIS will not require additional
operating limitations or restrictions on the Project or otherwise materially affect its
operation. (RI EB at 89-90, citing IR Ex 215 at 7)
Rock Island believes it should be able to mitigate most, if not all, of these potential
reliability issues without the need to curtail power injections by the Project below its 3,500
MW maximum capacity, by the installation of fast-acting reactive power equipment
coupled with the controllability of HVDC technology, and the operation of PJM's SCED
process. Rock Island states that it will install FACTS devices known as static synchronous
compensators, or STATCOMs, which are power electronic-based devices that provide
reactive power support, and thus voltage support, on a nearly instantaneous basis,
allowing for a response within milliseconds to system voltage disturbances by either
producing or absorbing reactive power to stabilize voltage. Rock Island states that
installation of the STATCOMs will ensure that the transmission system can accommodate
the Project's full injection level of 3,500 MW during both normal and contingency
conditions including during the additional contingencies that were identified in the August
2013 SJ. (Id., citing RI Ex2l5 a8, 23-26, ~-37)

•

Rock Island states that PJM's analysis in the August 2013 SIS did not include
application of additional fast-acting reactive power devices such as the STATCOMs that
Rock Island will install. Rock Island asserts that Siemens, the technology vendor for Rock
Island's converter stations, restudied the voltage issues identified by PJM by
incorporating 11e use of STATCOMs, and found 11at STATCOMs support the 5'tem AC
voltage and prevent potential AC-voltage collapse, thereby minimizing and in most cases
55
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eliminating the need to reduce the Project's power injection levels as a mitigation measure
in response to constraints. (RI IB at 90-91, citing RI Ex. 2.15 at 34-37 and 2.19 at 4-6)
Rock Island states that PJM and MISO will be able to review and confirm the use of
STATCOMs and the reulting E!solution ofmtential ultage issue as i;irt of completing
the irerconnection pvcess.
In its BOE, Rock Island proposes a revision to the following language ttat appears
on pages 111-112 of the Proposed Order, "As a condition of this Order, Rock Island shall
not attempt to effect the interconnection until it has fully complied with the applicable
requirements of PJM and the other conditions in this Order, and has signed all
interconnection agreements." Rock Island argues that the words "and the other
conditions in this Order" should be deleted because many of the other conditions are
unrelated tdhe interconnection. (RI BOE 23t23)
In its BOE, ComEd proposed "alternative exceptions language" that would revise
this condition to read as follows, "As a condition of this Order, Rock Island shall not
undertake any activities or exercise any rights that require or are subject to receipt of a
CPCN, including construction and interconnection of the subject line in Illinois, until it has
fully complied with the applicable requirements of PJM and the other conditions in this
Order, and has signed all interconnection agreements." (ComEd BOE at 20; Exceptions
at 13)

•

In its RBOE, Rock Island opposes the condition proposed by ComEd. Rock Island
contends that the condition is unclear and could arguably and improperly prevent such
activities as conducting surveys, negotiating with landowners and engaging in design
work, which would unduly delay the R!Jject. (RI RBOE at 56-58)Rock Island witness Mr.
Moland conducted sensitivity runs of his economic benefits analysis under the
assumption that the Project is limited to 700 MW during periods when one of the two
ComEd 765 kV lineS5 ubof serice. He asumed cComEd i55 kV erwould e out
of service due to an outage during 4.1 % of the hours of the year, based on the historical
outage experience of these lines. During these hours, energy delivery on the Project was
capped at 700 MW in his analysis. Mr. Moland performed the sensitivity runs using the
"Business as Usual" and "Slow Growth" scenarios. His analyses purportedly showed that,
under the assumption that the Project's energy delivery is limited to 700 MW when one
of the ComEd 765 kV lines is out of service, the Project's annual energy delivery would
be reduced by 1.7% and the demand cost savings for Illinois would be reduced by
approximately 1% to 3% -Elepending on the year and economic scenario -- compared to
his original analyses that did not include these operating limits. Variable production cost
savings in the Eastern Interconnection were reduced by between 0.44% and 2.37%,
depending on the year and economic scenario, under these assumptions compared to
the base case. According to Rock Island, these analyses show that even if the Project's
power injection levels limited to 700 \Mduring a ComEd 76S<V lie outage, over 97%
of the Project's economic benefits remain. (RI IB at 91-92, citing RI Exs. 10.26 at 17-18;
3.7 at 1-3; 3.8 at ~4)

•
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Rock Island also ran an alternative set of cases using the Staff revenue
requirements model with the additional assumption that the Project's power injection level
is limited to 700 MW when oe of ta ComEd 765 kV lines is out of sB1ice. According
to Rock Island, these analyses showed that even with the impacts of this potential
operating restriction, the Project is clearly beneficial compared to the alternative of no
new transmission or generation construction in which consumers continue to purchase
energy from the eisting market. Assuming LMP savings from the Project continue oer
its lifetime, the average consumer benefits from the Project across a range of assumption
scenarios are $16.3 billion under Staff's "Model A" and $17.9 billion under Staff's "Model
B." Assuming LMP savings from the Project are limited to five years, the average
consumer benefits from the Project are $6.8 billion under Staff's "Model A" and $8.4 billion
under Staff's "Model B." Similarly, Rock Island claims that with the potential operating
restriction incorporated into the analysis, the Project still has a lower present value
revenue requirement than building a comparable amount of new wind generation capacity
in Illinois in 92% to 97% of the sensitivity cases under Staff's "Model A" and in 93% to
99% of the sensitivity cases under Staff's "Model B." (RI IB at 92-93, citing RI Exs. 10.26
at 4911 ad 10.30)
Rock Island next contends that delaying issuance of the order in this case granting
the requested regulatory approvals would delay the ultimate completion of the Project
and thus delay the realization of the economic, reliability and environmental benefits it will
produce. According to Rock Island, approval of a;pecific route fothe R!Jject in lllinis,
easement ROW widths, and the structures to be used for the transmission die will enable
Rock Island to proceed to more detailed engineering and construction cost estimating
activities for the line. RICL states that pursuant to §8-510 of the PUA, upon receiving a
CPCN for the Project, it will have the right, upon appropriate notice to landowners, to
enter landowners' properties for the purpose of conducting surveys. This will enable Rock
Island to conduct necessary detailed environmental, biological and archeological surveys,
such as surveys for wetlands and species habitats, as well as land surveys, that are
necessary to perform detailed engineering and determine specific structure placement
locations. Rock Island also states that receipt of approval for a specific route of the
Project in Illinois will enable Rock Island and landowners along that route to engage in
informed discussions about easement acquisition and property-specific concerns
regarding construction of the R!Jject an¢1acement b stratures. (RI IB at 9~
Additionally, Rock lland asserts thatEl!ceipt of tte mjl>r regl.atory aprovals for
the Project is necessary for Rock Island to move forward to obtain both contracts with
customers for transmission service on the Project and binding financial commitments from
lenders and inestors for tte apital to onstruct the R!Jject. (RI IB a93-94)

6.

Response

~

Gller Paies; Gller Fetors
Response

•

~

IAA

Rock Island responded to the IAA's argument that Rock Island has not sbwn tte
Project is required or necessary to rake the Illinois electricity market adequate, reliable,
efficient or competive, andhat Rock Island rq!Bented no evidence that reability will 9
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adversely affected without the Project. Rock Island states that from the perspective of
both generators and consumers, the Project is needed in order to provide efficient
transmission access from the wind-rich Resource Area to the northern Illinois electricity
market to enable the development of cost-effective wind generation in the Resource Area.
Rock Island states that the Project is being developed to provide adequate and efficient
service to customers by enabling significant new renewable energy resources to be
developed in the Resource Area and to have their output delivered to Illinois and the PJM
network, and to provide a means for load-serving entities within Illinois and PJM to obtain
and provide electricity from renewable resources for their customers. Further, Rock
Island states that it has demonstrated that the Project will provide significant reliability
benefits. !{{I RB a65, citing IAA IB ~U10, 12 ee mo RI Exceptions at 13-14)
With respect to the competitive electricity market, Rock Island states that the
statutory criterion is whether a proposed project will "promote the development of an
effectively competitive electricity market that operates efficiently, is equitable to all
customers, and is the least cost means of satisfying those objectives." Rock Island states
that, contrary to IAA's characterization, the statute does not require that a project will turn
the electricity market from "non-competitive" into "competitive." Rock Island also
responded to IAA's assertion that Staff witness Mr. Zuraski "opined that a competitive
electricity market already exists in Illinois, not necessitating the Project." (IAA IB at 10,
citing ICC Staff Ex. 3.0 at 5) Rock Island responds that while Mr. Zuraski did opine that
an effectively crnpetitive E!ictricity rarket ei:6ts, e ale pined, basectm hisinfmcial
analysis, the hEBxpected thathe Project ~ promote the delopment ban ttectively
competitive electricity market that operates efficiently and is the least cost means of
satisfying ttose bjectives. (RI RB:lt 5856, citig StafEx. Jl a6)
Rock Island responded to the IAA's argument that the Project has not been
assessed in a regional planning process of PJM or MISO and that Rock Island has not
produced a study by one of the RTOs showing that the transmission system will be
compromised if the Project is not built. (IAA IB at 10) Rock Island responds that the
Project will be delivering electricity into the PJM network, and PJM does not have a
process for assessing the need for or economic benefit of a merchant transmission project
such as the Project. (IR.RB at 56, citing RI Exs. 2.11 Rev. at 38-40 and 10.14 Rev. at 5758; ComEd Ex1 .0 2d liv. at 15; and I ~9. 655, 953) Rock Island states it would go
through the PJM or MISO regional expansion planning process only if it were seeking to
allocate te cost of the eject to loap wich it is:>t ndmg. fti.)
Rock Island responded to IAA's assertion that the estimated costs of new facilities
for interconnecting the Project into the PJM system are unknown, which was based on
the direct testimony of ComEd witness Mr. Naumann. (IAA IB at 19) Rock Island states
that Mr. Naumann's direct testimony pre-dated the release of PJM's August 2013 re-tool
System Impact Study for the Project, which concluded that the necessary system
upgrades for interconnection of the Project to PJM will cost, in total, approximately $24
million. (RI RB at 57, citing RI Exs. 2.11 Rev. at 11-12 and 10.14 Rev. at 36) Rock Island
also responded to IAA's contention that the impact of the Project on "congestion
problems" is unknown. (IAA IB at 10) Rock Island states that the record shows the
58

A-0078
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

C-08535

121302

•

12-0560

Project will reduce, by hundreds of millions of dollars, congestion costs on the PJM
system that customers pay for in wholesale electric prices. (Id., citing RI Exs. 3.5 at 2
and 10.14 Re. 8 l-32)
Rock Island responded to IAA's argument that Rock Island has not shown that
transmission customers for the Project exist in sufficient quantity to justify the
transmission line. (IAA IB at 11-12) Rock Island stated that it has shown that there are
at least 18 wind developers active in the Resource Area, who have acquired options on
thousands of acres of land in the area that can be used for the installation of wind turbines
and with whom Rock Island has been in contact to discuss plans and with many of whom
it is in commercial discussions. (RI RB at 57-58, citing RI Exs. 10.14 Rev. at 41; 10.19
Rev.; 10.26 8 l-32)
Rock Island responded to IAA's argument that Dr. McDermott was unable to
identify a prior case in which the Commission granted a CPCN to an applicant that did
not unconditionally commit to build its proposed transmission line but rather indicated that
it would not build the line if customer demand for it did not materialize. (IAA IB at 11)
Rock Island responds that, to the best of its knowledge, the Project is the first merchant
transmission line for which a CPCN has been requested from this Commission. (RI RB
at 5~

•

In response to IAA's assertion that "Rock Island is waiting to see if there is a need
for thelransmission line before it seeks financing, then it ~ hirt:employees ta;onstruct
and manage the Project" (IAA IB at 12), Rock Island asserts that the need for high voltage
transmission linking the wind-rich Resource Area to northern Illinois and PJM has been
demonstrated in this case. (RRB at 59-60) Rock Island further states that it has already
hired the personnel for its construction management organization who perform the
activities that need to be performed now or in the near future, such as route development,
engineering and design studies, and initiation of easement acquisition, and will hire
personnel for the remaining positions as the tasks for which those positions will be
responsible need to be eµ'ormed. (Id. 860)
In response to IAA's argument that Rock Island has presented no evidence that
Illinois will be adversely affected if the Project is not built. (IAA IB at 12), Rock Island
argues that such a showing is not one of the statutory criteria of §8-406(b ). Rock Island
contends it has demonstrated that the Project will promote the development of an
effectively competitive electricity market that operates efficiently, is equitable to all
customers and is the least cost means of satisfying those objectives; is needed to provide
an efficient transmission link between the wind-rich Resource Area and the northern
Illinois electricity market; and will provide significant reliability benefits to Illinois. (RI RB
at 60-61)

Response to Ill

•

Rock Island responded to ILA's argument that the benefits the Prcaje ~ JDVide
are too speculative, that the Project has not been shown to be needed for reliability
59
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purposes, and that there are too many remaining uncertainties concerning the
interconnection of the Project to the Com Ed grid, to support issuance of a CPCN at this
time. (ILA IB at 16) According to Rock Island, it has identified many benefits of the
Project, as described above. (RI RB at 61, citing RI Ex.10.14 Rev. at 34) Rock Island
also states that while the PJM interconnection process is not fully completed, the
necessary network upgrades have been identified and are not a significant ost, and ay
operating limitations on the Project that PJM may require will not materially impact the
operation of the RJject or the eonomic benefs it JDduces. (Id.)
Rock Island refers to "discussion in ILA's Initial Brief that it would be useful for PJM
or MISO to review the need for the Rock Island Project." (RI RB at 62, citing ILA IB at 1822) Rock Island reiterated that PJM and MISO do not review and determine the need for
merchant transmission JDjects such sa 16ck Island, but would only eview ta El!liability
need for or public benefits of transmission projects for which the owners are seeking cost
recovery via allocation to load through the RTO tariff. Rock Island also states that PJM
has no comprehensive planning process to meet RPS requirements in a least-cost
manner. fti., citing REx. 1014 Re. 8 B) Rock Island states that ILA's statement tat
"Rock Island is circumventing the regional planning process normally utilized for new
interstate electric transmission projects" is irrelevant and misleading, because Rock
Island is a merchant project and is not seeking cost recovery through cost allocation to
load, and PJM and MISO do not have a regional planning process for merchant
transmission JDjects. Id( 862-63)
In response to ILA's assertion that Rock Island cannot meet the first prong of the
§8-406(b )( 1) critea because it has o ostomers under contract or specifically identified
prospects (ILA IB at 22), Rock Island asserts that customers cannot be expected to
commit to long-term transmission contracts until the Project has obtained the major
regulatory approvals, including state certifications, that establish that the transmission
owner will be allowed to build it. Rock Island also states that it does have specifically
identified prospects, with whom it is engaged in commercial discussions, and there are
numerous wind farm developers active in the Resource Area. (RI RB at 63, citing RI Exs.
10.0at 1; 10.4 Re. 84~ 1019 Re.;10.26 83~32; ad i. 1031,117)
In response to ILA's argument that ComEd witness Naumann pointed out many
ways in hich the Prject could han system reliability (ILA IB at i:R1 asserts thatLA
has misstated Mr. Naumann's testimony. According to RICL, what Mr. Naumann pointed
out were reliability issues relating to interconnection of the Project to the PJM grid that
have been identified in the PJM SIS for Rock Island's requested interconnection. Rock
Island states that any potential reliability issues identified by the PJM studies will be
resolved satisfactorily to PJM before Rock Island is allowed to interconnect to the grid
and operate the Project. Rock Island reiterates that PJM has identified concrete,
workable solutions for each potential reliability issue identified in the August 2013 SIS.
(RI RB:lt64, citig RI Exs. 211 Re. 88, 24;31; and 2.15 8 fl, 14-15, 32-33)

•

Rock lliand addressed five El!asons cad by Ilks d Wy it ontends tte Fbject
fails to satisfy the "will promote the development of an effectively competitive electricity
60
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market" criterion of §8-406(b)(1 ). ILA's "first reason" is that the Project would impose
significant negative land use impacts and externalities on the Illinois public for the primary
benefit of "the eastern PJM states" to meet their RPS goals. (ILA IB at 25, fil) Acceding
to RICL, ILA witness Dr. Gray never identified any "externalities," and did not suggest any
alternatives thawould reduce purported ext011alities. To tte contrary, R&L q;ues, the
Project will significantly reduce the externalities associated with the production of
electricity, including emissions, waste by-products and water use. (RI IB at 119; RI RB
at 64-65) The "negative land use impacts" that Dr. Gray referred to were the concerns
expressed by ILA witnesses about the impacts of the Project on their individual properties.
However, Rock Island contends that it has shown it has appropriate plans in place -
including its obligations under the Agricultural Impact Mitigation Agreement -- to mitigate,
remediate and, where necessary, compensate for, the issues identified by the ILA
landowner witnesses. (RI RB t a6~
Rock Island also contends that the land use impacts of the Rock Island
transmission line in Illinois, which will connect 4,000 MW of wind generation facilities
located in northwest Iowa and nearby areas, will banuch less tharthe land use impats;
of constructing 4,000 MW of new wind farms in Illinois. (RI Ex. 10.14 Rev. at 64) Finally,
Rock Isled sttes that ~ ta RJject VM assist ttler PJM state in additio d Illinois
in meeting their RPS requirements, Mr. Moland's and Dr. McDermott's studies specifically
measured the Project's substantial benefits for Illinois, and that Staff witness Zuraski's
analyses were also specific to Illinois. (RI RB at 65-66, citing RI Exs. 3.3 at 1-3; 3.5 at 23; 4l litv. a 2Q24; and Sttf Ex .. raat 5-33)
ILA's "second reason" is that in the absence of actual subscribers, Rock Island's
assumed traits and characteristics about generators that could potentially connect to the
Project cannot be substantiated. (ILA IB at 25, 26) Rock Island claims its expectation
that all the generators connected to the Project will be wind generators is reasonable. (RI
RB at 66) With respect to ILA's argument that "we do not know the operating or other
characteristics of any wind farms that may materialize" (ILA IB at 26), Rock Island states
that the operating characteristics of the wind farms used in Mr. Moland's studies and in
Mr. Zuraski's studies were taken from the Eastern Wind Integration and Transmission
Study ("EWITS study") that was conducted by a leading meteorological firm, AWS
Truewind, under the sponsorship of the National Renewable Energy Laboratory ("N REL"),
to create production data for potential wind farms located throughout the Eastern
Interconnection. According to Rock Island, these production data were created using
detailed compter modl!s of eather patterns and hae sen used byiumerous utilities
and RTOs, including PJM, the Southwest Power Pool and the New England Independent
System Operator, in their wind generation integration studies. Rock Island states that the
principal and most important "operating characteristic" of the wind farms to be constructed
in the Resource Area is the wind energy profile (i.e., the amount of electricity production),
which is based on the wind speeds in the area. In addition to the information from the
EWITS data set, wind speed information is available from publicly available wind maps
produced by the NREL and AWS Truewind based on computerized weather models
developed by the National Wather Service. (RI RB at 66, citing RI Ex. 10.0 at 5-6, 1112)
61
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Rock Island also states that in performing its cost-benefit studies for the MISO
MVP lines, MISO made assumptions about the locations of new wind generation based
on where the lowest cost generation could be sited, and did not include in its assumptions
only wind generators with signed contracts or interconnection agreements; rather, MISO
used similar third-party data sources to those used by Rock Island to identify locations
where wind generation is likely to be developed. (RI RB at 67, citing RI Ex. 10.14 Rev.
at 45-46)
ILA's "third reason" is that Rock Island ha reserved the right to seek to switch the
Project from merchant status to one in which its costs are allocated to Illinois electricity
consumers. (ILA IB at 25, 26-28) Rock Island reiterates that it has no plans to seek to
recover the costs of the Project from retail customers by cost allocation to load through
RTO cost recovery processes, and has proposed a CPCN condition on cost allocation.
(RI RB a 6ro8, citing RI Es. m.14 Rev. at 29 and 10.26 at 2~2)

•

•

In response to ILA's contention that certain questions remain unanswered with
respect to Rock Island's proposed cost allocation condition, RICL argues that ILA failed
to offer any constructive suggestions or comments on the condition. In response to ILA's
assertion that it is unknown what section of the PUA would govern a subsequent
proceeding initiated by Rock Island seeking cost allocation treatment, what showing Rock
Island would be required to make, and the time period within which the Commission would
have to make its decision (ILA IB at 28), RI claims: (1) The condition is a condition to a
CPCN issued pursuant to §8-406, therefore the subsequent proceeding would be
pursuant to §8-406 and the overall standard would be the public convenience and
necessity, under which the Commission has broad discretion; (2) As Mr. Berry testified,
the Commission would have to determine that the benefits of the Project to consumers
exceed its costs to consumers in order to determine whether Rock Island should be
allowed to seek cost l:k>cation through the RTO processes; and (3) Rock Island has not
proposed any limit on the amount of time within which the Commission would have to
conduct thEproceeding ad rech ft decision. (RI RB t a6ffi9)
Rock Island next responds to ILA's "fourth reason," that being a concern that Rock
Island is not providing a decommissioning fund or other financial security to help cover
decommissioning costs and land reclamation costs in the event the Project fails and is no
longer used. (ILA IB at 25, 28-29) Rock Island states that its standard easement
agreement includes a commitment to remove any structures in place when the Project
ceases operations and to restore the land that was subject to the easement. (RB at 69,
citing RI Ex. m.14 Rev. at 65) Further, Rock sland states that it has agreed to ts Staff
financing condition, which precludes Rock Island from commencing to construct
transmission facilities on easement property unless and until Rock Island has raised the
capital neeed d finance the entire cost of constructing the Project. Rock Island argues
that this condition prevents the risk of Rock Island beginning construction of the
transmission facilities on landowner properties but running out of money to complete
construction. Further, lenders will independently review the construction plans and
budget and determine that Rock Island has raised, in total, sufficient funds to complete
62
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construction of the Project, before they will commit to advancing any of the funds. (RI RB
at 70citing RI Es:. m.14 R&. at 4-7 and 10.26 at 1~
Rock Island also states that its parent company has analyzed, for the transmission
project of another subsidiary using structures and conductor of the same material and
weight as will be used on the Rock Island Project, the scrap and salvage value of
transmission structures, conductors and equipment compared to the cost of removing
transmission structures and restoring the land at the structure sites, and found that the
salvage value of the structures, conductor and other components equaled or exceeded
the cost of removal, so that proceeds from selling materials and equipment, even if just
for scrap, can be expected to cover the cost of removal and restoration. (RI RB at 70,
citing IR Es:. 211 !iv. at 48; and 1014 Rev. at 6~

•

•

Acording to Rock Island, ILA's "fifth and final reason" is that the modeling of
temporary reductions in LMPs fails to establish that the Project will promote electricity
market competition in Illinois. (ILA IB at 25, 29-30) Rock Island responds that this
criticism is "generic" and could be made in response to any showing that a transmission
line reduces wholesale power prices. (RI RB at 71) Rock Island also states that Mr.
Moland's and Dr. McDermott's decision to base their analyses of the impacts of the
Project on LMPs and wholesale electricity costs to serve load in Illinois for only the first
five years the Project is in operation was a conservative assumption, which reflects the
difficulty of forecasting the specific actions of other generation market participants far into
the future. (Id., citing RI Ex. 4.0 Rev. at 29-30) Further, while ILA characterizes these
savings as "temporary reductions in LMPs," RICL asserts that they are substantial
savings for customers, amounting to $667 million to $1.221 billion in net present value
electricity cost savings (depending on the future scenario considered) over the first five
years of the Project's operation. (Id., citig RI Ex. 4.CRev. at 31 Additionally, MrBerry
testified, with respect to the Staff financial model which modeled the revenue
requirements for the Project and the connected wind generators over a 40-year period,
that LMP savings should be reflected over the same period. (Id., citing RI Ex. 10.14 Rev.
at 5~ Rock sland net tates the tte Moland-McDermott analysis ishe s01e ana1¥is
Dr. McDermott presented in a recent transmission line CPCN case where the
Commission concluded that the transmission line would promote the development of an
effectively-competitive eletricity rarket. (RI RB av~ citig Order in Doket 1-0661)
Rock Island further asserts that although ILA contends the Project does not
produce "low entry and exit barriers" and "the absence of market power" that are
characteristic of effectively competitive electricity markets (ILA IB at 29-30), the Project
will in fact improve the Illinois electricity markets in those respects. (RI RB at 71-72, citing
RI Exs. 1.0 at 24-25 and m.o at 11) Rock Island claims the introduction f>4,000 MJ of
new capacity accessing the northern Illinois market will check or reduce the market power
of incumbent generators. Rock Island asserts out that in addition to his analysis based
on LMP and wholesale demand cost reductions, Dr. McDermott also conducted a
separate analysis using the FERC's Delivered Price Test. RICL claims the analysis
demonstrated the Project will increase the amount of economic capacity that can compete
to serve load in the Illinois market. (Id. at 72, citing RI Ex. 4.0 Rev. at 3, 17-19, 32-36)
Rock l&lnd states that tte R:JJject VM in cease the amunt of REC capmy (capacity to
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produce RECs) and volume of RECs produced available to the Illinois and regional
markets, which should exert downward pressure on REC prices in Illinois. (Id., citing RI
Ex. 4l Rev. a 1416, 3~ 3839; and 10.14 18v. at il)

Response to Cortid
In response to ComEd's argument that RocKsland as failed ct demonstrate ttat
the Project will promote the development of an effectively competitive electricity market
(ComEd IB at 21-30), Rock Island states that ComEd's arguments can be reduced to a
single point: that the benefits of the Project are based on speculative projections. Rock
Island asserts that ComEd does not appear to be disputing the analytical method used
by Dr. McDermott and Mr. Moland, which Rock Island believes is essentially the same
methodology being used by ComEd to justify its Grand Prairie Gateway transmission
project in Docket 1dl657. ft!. a 7;3 i:ting i. 96-908)

•

Rock Island states that Com Ed was free to run alternative versions of Rock Island's
economic baefits analyses, using PROM>D, with asumptions ttat ComEd considered
more appropriate than those used by Rock Island and its witnesses, but ComEd chose
not to do so. In contrast, Rock Island updated its studies or provided additional model
sensitivities in response to concerns raised by ComEd and other parties with respect to
Rock Island's benefits analyses. Rock Island states that none of these updates and
sensitivity runs dund aything but clar benefits rf>m the PrjEct. (RI RESt 73-74)
In response to ComEd's argument that the Project has no contracted customers
and no committed lenders and investors for the construction phase (ComEd IB at 24),
Rock Island states that it has shown there is "immense" potential for development of high
capacity factor, low-cost wind generation resources in the Resource Area. (RI IB at 3442, 49-53; RB at 74-75) Rock Island claims it has also shown there is great interest in
the investment community in investing in merchant transmission projects, and that the
project finance approach that Rock Island will use to raise the capital needed to construct
the Project has been successfully used to raise billions of dollars of capital for electric
transmission and other energy industry and energy infrastructure projects. (IR.draft order
at 8ffi9, citing 8 atl04-115)
In response to ComEd's observation that the Production Tax Credit ("PTC") for
wind generators expired effective December 31, 2013 (ComEd IB at 24), Rock Island
asserts that neither its economic analysis nor its projections as to the amount of wind
generation that will connect to the western end of the Project assume or are based on
continuation of the PTC. Rock Island also states that Congress has renewed the PTC on
numerous occasions in the past, with some of the renewals being retroactive. (RI RB at
75-76; se also RI Esptions at 1J

•

Rock Island responded to Com Ed's argument that Rock Island has not determined
how the transmission line will be connected to the ComEd-owned transmission facilities
at the eastern end of the Project. (ComEd IB at 24) Rock Island states that although it
discussed certain other options in testimony, it is only requesting the configuration for the
AC Section of the Project described in its Petition, specifically, three-345 kV AC
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transmission lines -- two of them on a single circuit and the third on a separate circuit -
from the eastern converter station to Rock Island-owned transformation facilities to be
placed on property to be acquired from a third party located outside Collins Substation,
and a ~&V conection into 11e Collins Sbstation. (RI IB at HI; RB a 'VJ-77; letition
~58; Ex. 2.0 at 5-6, 33) Rock Island states that the PJM interconnection studies will
determine the specific requirements for the electrical interconnection of Rock Island's
facilities into the Collins Substation; and that the physical location of Rock Island's
transformer facilities outside of the substation is not relevant to this determination. (RI RB
at 77 mng REx. 215 at:l2)
Rock Island responded to what it refers to as Com Ed's "argument" that Rock Island
has not yet obtained the comparable approval for the Project from the Iowa Utilities Board
("IUB"). (Com Ed IB at 24) RICL argues that there nothing in the PUA which provides that
an entity must have obtilled alnecessary approvals from all other applicable regulatory
bodies afore aplying fo o bf!lg gmted cCPCN by ith Cmmission. (RI RB at 77)

•

Rock Island responded to ComEd's criticism of Rock Island's assumption that the
generators connected to the Project's western converter station will be all wind
generators, given that the FERC's grant of negotiated rate authority to Rock Island
requires it to serve any eligible customer regardless of generation type. (ComEd IB at
25-26) Rock llmnd contends that the FERC's ruling means only that Rock Island cannot
exclude non-wind generators; it does not mean that any non-wind generators are likely to
want to purchase tresmission serice orthe Project. Rock Isled states ihas provided
persuasive evidence to show that only wind generators will want to connect to and use
the Project, because only wind generators have a cost advantage in locating in the
Resource Area and using the Project to deliver their energy output to northern Illinois and
PJM.
(RIB at:le52; see l!;o RI E«eptions at 14-15)
Rock Island responded to ComEd's argument that Rock Island witness Mr.
Moland, in conducting a sensitivity analysis that assumed 50% of the generation
connecting to the Project would be natural gas generation, did not "consider or evaluate
why it is, on balance, least cost to deliver gas-fired power 500 miles to Illinois as opposed
to simply building it here." (ComEd IB at 25) Rock Island states that Mr. Moland was not
tasked to determine why it would be least cost to build gas-fired generation in the
Resource A!a tdlave i:t atput traeported to northern Illinois; he ws simply aked to
determine the LMP and wholesale demand cost savings and emissions reductions if, as
suggested by ComEd and other parties, a substantial amount of new gas generation were
to be constructed in the Resource Area in order to use the Project. Rock Island states it
would not be cost-effective to construct new natural gas geneation in the Resource Area
and transport its output to Illinois, rather than building the new gas generation in Illinois.
(RI IB B 5~2; RB at
Ex 1014 18v. at 43)

1a

•

In response to ComEd's contention that the wind-based hourly energy profile used
to develop Rock Island's economic analyses is not supported by the record (ComEd IB
at 26), Rock Island asserts that the profile used in the analyses was based on recognized
government and industry data sources and that its development was explained by Rock
Island mess Mr. Berry irthe reord. (RI RB at 7~
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In response to Com Ed's contention that it is unreasonable to assume that (i) 4,000
MW of new wind generation will come on line at the same time in response to the Project,
and (ii) the addition of new capacity will not change plans for other projects coming on
line in the 2016-2020 period (ComEd IB at 29-30), Rock Island claims the assumption
that f()OO rw of nw wind cpacity will crne orline by ta tile lte RDject s ready cfr
operation is reasonable because the development and construction time for a wind farm
is much shder the that of tamsmission lie. (RI Ex10.0 at 12 RI Ril 79)
In response to ComEd's criticisms of RICL's assumption that the addition of this
new capacity will not change plans for other projects coming on line in the 2016-2020
period, Rock Island cites Dr. McDermott's testimony that it is reasonable to assume that
after this initial, near-term period, plans for other generation projects may change in
response tdhe appearance ofhe Project and at-associated new md geeration. tis
for this reason that Dr. McDermott conservatively based his economic analysis solely on
the LMP savings and wholesale electricity cost reductions that the Project and the
associated nw generation will produce in the ifst five years of peration. (RI RB at 8081 ; REx. 4l Re. at 20-21, 9-30)

•

Rock Island responded to ComEd's argument that Dr. McDermott's economic
analyses B"oneously asumed thathe osts of bilding and maintaining lte Prj:ect a!
paid fo 9 suecribing ransmission catomers ad d not eve tcbe etted §ainst the
Project's benefits. (ComEd IB at 27) Rock Island states that contrary to ComEd's
assertions, the Moland-McDermott analysis does treat the wholesale energy payments
paid to generators connected to the Project as a reduction in benefits to consumers.
Moland ancMcDermott compared Illinois demand ost (which is the>um o alt>ayments
to geerators, i.e., lte sunfor ta yea ofhe UfP in eah hour mliiplied p ta eergy
supplied to meet load in each hour) in scenarios with and without the Project and the
connected generators. According to Rock Island, the net consumer benefit that Moland
and McDermott estimated is equal to (i) the base demand cost (without the Project) minus
(ii) the demand cost with the Project, which includes all payments to generators
connected to the Project. According to RICL, Mr. Moland's PROMOD analyses showed
that the Project and the new generation using it to deliver energy into Illinois will lower the
market clering pee. (RIB I a 4a44; Ex3.3 a 2RB at 8'
Rock Island states that all generators, including the generators connected to the
Project, will be paid that same market clearing price. Accordingly, the new, low-cost wind
generators connected d the Project can bth lower the price of energy by adding lower
cost supply and recover their costs (including their transmission service costs) by selling
their output into the PJM market at the market clearing price. Rock Island asserts that
these two E!sults a! in no w.y eclusive. (RI RB t a8~2)

•

Rock Island "points out" that (i) wind generators have no "energy" costs and can
bid their output into the PJM market at zero or near-zero marginal cost, and (ii) by bidding
in at zero or near-zero marginal cost, the wind generators will "almost always" be selected
by the grid operator as resources to be dispatched. PJM's Security Constrained
Economic Dispatch ("SCED") operates to determine which generators are dispatched to
minimize the cost of electricity to consumers while maintaining security of the grid. (RI
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RB 8 8, citing Exs2.15 at 4-IB; 1026 at 1~ Becase other (thermal) geerators bid
into the market at a positive marginal cost, the market clearing price set by the grid
operator almost always will be above zero. For example, Mr. Moland's PROMOD
analyses purport to show, under the "Business as Usual" scenario, that the average LMP
in PJM Illinois in the first year of the Project's operation is $33.90 per MWh with the Project
and $36.46 per MWh without the Project. In the fifth year of the Project's operation, the
LMP in MJ Illini:! is $3.68 per fWh Vth the RDject anc:$45.67 pe fWh without tte
Project. (Id., citing RI fi. 33 at ~
With zero "energy" costs, the revenues that the wind generators receive for their
electricity, at the market clearing price, goes to recover their capital and maintenance
costs and their transmission charges -- even though their participation in the market
lowers the market-clearing price. According to Rock Island, in addition to the revenues
they receive from wholesale market sales of energy, wind generators will receive
additional revenues from selling RECs and may also receive revenues from selling
capacity. (Id.) Rock Island also asserts that the analyses performed using the revenue
requirements model developed by Commission Staff demonstrate that revenues received
by the wind generators from selling energy and capacity are likely to be sufficient to
recover the costs of the Project and the connected wind farms. Rock Island states that
these aalyses sow that the RDject and the conected geeration produce net pesent
value revenue requirement reductions in almost all cases, which means that no additional
revenues beyond these market based revenues are needed to recover the costs of the
wind farms and the Project. (Id. at 82-82, citing RI Ex. 10.26 at 39-40 and 10.29) Further,
the analyses performed using the Staff "financial model" showed that, considering the
range of scenarios analyzed, the Project's benefits exceed its costs by billions of dollars
on aiet present alue basis. (RI at 8~
Rock Island disputed ComEd's argument that Rock Island has not taken into
account the operating guides that PJM may impose on the Project to address reliability
concerns identified by PJM and which, according to ComEd, will restrict the amount of
~lo sland claims
energy tat can bemtJported on the eli~ComEd IB a26-27, 29)
it has demonstrated that the potential operating guide identified in PJM's August 2013
SIS Report is feasible and achievable. Rock Island provided a "detailed, step-by-step
explanation" of the potential operating procedure requiring redispatch of the generation
connected to the Project within 30 rirlutes, showing that this perating procedure, if it in
fact is required by PJM, is feasible and readily achievable within 30 minutes. (RI IB at
91-93; RB 86-84, Ex 215 a26-32; Ex :720)

•

Rock Island claims it also demonstrated that the other potential reliability issues
identified in PJM's August 2013 SIS can be satisfactorily addressed by the installation of
additional fast-acting voltage support equipment, which Rock Island plans to install and
has included in the Project cost estimate; these other potential reliability issues will not
require operating limitations on the Project. Dr. Galli went through each potential
reliability issue identified in the PJM August 2013 SIS report and explained how each
potential issue wuld a mitigated, wether through network upgrades, the installation of
dynamic reactive power equipment on the Project, the operation of PJM's SCED, the
implementation of a specific opmting procedure, or a combination ofhese approaches .
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(RI IB at 86-91; RB at 84; RI Exs. 2.15 at 14-26; and 2.18) Rock Island Ex. 2.18 is a table
prepared by Dr. Galli which purportedly lists each potential reliability issues identified in
the PJM August 2013 SIS, the technical resolution of the issue, the economic impact of
the technical resolution on the Project, and where in the evidence each issue and its
resolution is discussed. (RI RB at 84)Rock Island disputed ComEd's argument that Mr.
Naumann is a more qualified witness than Dr. Galli on the question of whether the
operating limitation idicated by ta PJM Agust 2013 SIS- in ta event of arutage of
a ComEd 765 kV line connecting to the Collins Substation -- is feasible. (ComEd IB at
29) Rock Island states that Dr. Galli holds a Ph.D. in Electrical Engineering, is a Senior
Member of tte Institute oElectrical and Electronics Enginees, and has over 1&tears of
experience in the electric transmission industry in both technical and managerial roles
including power system planning and operations. His experience includes "substantial
work" with HVDC atlrsmission lies. (RI Ex a> at 1-2) Dr. Galli's analyses in this case
of the possible need for opa:iting retrictions to meet PJM requirements wre supported
by the work of Siemens, Rock Island's technology vendor for the Project's converter
stations and a "world leader" in HVDC technology with over 17,000 MW of HVDC capacity
installed wrldwide. (RI RB a 8435)
Rock Island states that studies conducted by Simens demonstrate that the need
for most, and possibly all, of the potential operating restrictions identified in the PJM
August 2013 SIS can bEeliminated 9 the dynamic reactive power equipment that Rock
Island will install on the Project. (RI Ex. 2.15 at 11, 19-20; RI RB at 85) Finally, Rock
Island states that the record shows that a senior executive of PJM told a senior executive
of Exelon, in writing, that based on PJM's prior operating experience, generator
redispatch to reduce the injection level from 3,500 MW to 700 MW could be completed
within 30 minutes of the triggering event. (RI Ex. 2.17 at 3; IB at 88-89; RB at 86; see
also IR E1&eptions at15)
Moreover, RICL asserts, the economic benefits of the Rock Island Project are
based on the delivery of low-cost renewable energy from wind generators in the Resource
Area to PJM. Its studies assume that the Project will deliver about 15,000,000 MWh of
electricity on an annual basis, which represents about a 49% utilization factor for the line.
Thus, any implication that the RIJject must be delivering 3,500 MW into PJM aall times
in order to produce its aticipated economic benefits would be erroneous. (RI RB at B87)
PROMOD, the modeling software used by Mr. Moland, explicitly incorporates
transmission limits based on North American Electric Reliability Corporation power flow
cases, and ues an eonomic dispatch of generation sujEct to reliability coetraints that
mimics the operation of the PJM SCED. Therefore, the substantial benefits calculated by
Mr. Moland, based on the Project's delivery of low-cost energy, include the limits of the
PJM grid to accept the Project's energy deliveries. (RI RB:lt 8::;'88, citing REx. 3.0 at 3,
5-6, 9; Ex 218; see also RI E1&eptions at 1~

•

Rock Island responds to ComEd's "unfounded" assertion that Rock Island has
failed to include in its economic studies network upgrades originally assigned to Rock
Island that will cost hundreds of millions of dollars because of the PJM retool facilities
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study, which -- according to Com Ed -- will be required if generators want to actually inject
levels of energy like that assumed in Rl's economic models. (ComEd IB at 28-29) Rock
Island states that PJM's August 2013 re-tool SIS showed ttat only $1 million of network
upgrades are needed. According to RICL, this outcome was not the result of PJM re
assigning system upgrade costs to other market participants, as ComEd suggests, but
rather was the result of substantially revised and updated study assumptions made by
PJM. Rock Island states that the only evidence ComEd cites for its assertion are two
lines from Mr. Naumann's rebuttal testimony that make a very general reference to
unspecified network upgrades required to operate above 700 MW of FTIR, and one
answer in cross-examination. (RI RB at 89, citing RI Ex. 2.11 Rev. at 12, 15-18 see also
RI Exceptions at 19)
In Section IV.A.1.4 of its reply brief, RICL takes issue with Com Ed's argument that
the Project is not necessary to provide adequate, reliable and efficient service to
customers. (ComEd IB 8 3ffi2)

•

As part of its argument, Rock Island disputed ComEd's assertion that there is no
evidence that without the Project, customers will be unable to access adequate
generation or the types of generation and/or RECs required to satisfy the Illinois RPS.
(ComEd IB at 32) Rock Island states that the amounts of electricity from renewable
resources needed to meet the RPS requirements of Illinois and other PJM states when
they rech tteir raximum leels -- in 2Q5 for Illinois --arf excee tha;urrently iatalled
renewable generation capacity in the region. (RI RB at 92, citing RI Ex. 10.0 at 15-18;
and WOW Exs. 1.0 at 8-9, 22, 1.9, and 3.0 at 5) Second, assuming that sufficient
additional wind generation could be built in Illinois or Indiana to meet the 2025 RPS
requirements, RICL claims the electricity and RECs provided would be higher-cost than
the electricity and RE Cs that would be produced by new wind generation in the Resource
Area, which has higher average wind speeds and therefore higher capacity factors and
lower costs peMWh §nerated. (Id., citing REx. m.o 87-8, 20)
Finally, Rock Island states that Com Ed's argument is that because the Illinois RPS
can be satisfied by the purchase of RECs from Illinois or adjoining states without a
requirement that the electricity be delivered into Illinois, the new wind generation plants
that could be developed in northwest Iowa colfj seltheir RECs to lirlt>is buyers without
delivering their electricity into Illinois, and therefore do not need the Project. (ComEd IB
at a, citing ComEd Ex. 3.0 86) Rock Island responds that ComEd's argument ignores
the fact that new wind generation will not be developed in the Resource Area unless new
transmission infrastructure such as the Project is constructed to connect the Resource
Area with load and population centers like northern Illinois and thereby enable the wind
generators to deliver their electricity to and sell it into a market where there is a demand
for it. (RI RB at 92-93, citing RI Exs. 1.0 at 24-25 and 10.0 at 6-7, 9-11; and WOW Ex. 1.0
at 10-12)

•
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Response to Stff
In response to Staff, Rock Island notes that the final two sentences in the section
of Staff's Initial Brief on §8-406(b)(1) state, "Staff believes that the evidence supports a
finding that the Project would promote an effectively competitive electricity market, but
that the preponderance of evidence in favor of such a finding is not a strong
preponderance and is subject to "considerable uncertainty." Staff notes that there is no
evidence suggesting that the Project would prevent an even greater degree of competition
being attained through an alternative project or some combination of alternative projects."
(RI RB at 93, citig Sttf IB aO) 6
Rock Island also cites the following language on pages 24-25 of Staff's Initial Brief:

•

Staff witness Zuraski testified that, based on his evaluation, he expects that
the Project's benefits would outweigh its costs. (Staff Ex. 3.0, 5.) He further
expects that the additional costs of [Rock lsland]-dependent wind farms in
the Resource Area would not significantly exceed the maximum allowable
budget for incremental renewable resources expenditures by utilities and
ARES in Illinois. Id. Both of these factors favor a finding that the benefits
of the Project are 'needful and useful to the public,' and that they are likely
to be at least commensurate with the costs of the Project. On the other
hand, Mr. Zuraski testified that his analysis is subject to considerable
uncertainty. /c()
Rock Island argues that despite its somewhat "equivocal nature," Staff's
conclusion, standing alone, is sufficient basis for the Commission to find that the Project
satisfies §8-406(b )( 1). Rock Island also states that Staff's conclusion is based "solely" on
Mr. Zuraski's original analyses that were presented in his direct testimony. Rock Island
contends that Staff's statement that the Project's net benefits are subject to "considerable
uncertainty" does not reflect the full record in this case. Rock Island states that, using
Staff's financial model, Rock Island witness Mr. Berry ran additional sets of analyses with
certain corrections and pdates.
In total, Mr. Berry made seven updates or assumption changes to Staff's model,
and otherwise left it unchanged. Mr. Berry: (1) modeled the Project's transmission
charges as paid by wind generator customers; (2) added the latest interconnection cost
information for new wind generation in Illinois, based on the latest data for the PJM
interconnection qeue; ~) pdated the \irld geeration apital osts in thenodel based
on the latest data from Lawrence Berkeley National Laboratory's 2012 Wind Technologies
Market Report; (4) revised the model to use PJM's capacity value methodology for wind
generation; (5) corrected several tax treatments in the model; (6) updated the Project's
capital cost to reflect Rock Island's latest estimate; anc(?) changed the number of ,ars
of LMP savings reflected in the model from 5 years to 40 years, so that the period of LMP
savings matched the period over which the Project's capital costs were assumed to be
recovered. *I RB at 94, citing RI Exs. 10.14 Rev. a 6-53, and m.26 at 3~

•
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Rock Island states that Mr. Zuraski had the opportunity to comment on changes
(1) through (5) in his rebuttal testimony and did not take issue with them. Rock Island
states that change (6) was an "uncontroversial" update made after Mr. Zuraski filed his
rebuttal testimony. Rock Island says the only change with which Mr. Zuraski did take
issue was item (7), and in response, Mr. Berry also ran analyses with only five years of
LMP savings incorporated as preferred by Mr. Zuraski. (Id. at 94-95, citing RI Ex. 10.26
at 3~
Rock Island claims the results of these updated model runs, including only the
changes with which Mr. Zuraski did not take issue, show that the uncertainty cited by Staff
is actually inconsiderable, because the average benefits to consumers are many billions
of dllars and ta RJject is ta lest ost alternative in osr Q% b the ensitivity caes
analyzed. The average consumer benefit of the Project (net present value revenue
requirements savings) was $6.9 billion under Staff's "Model A" and $8.6 billion under
Staff's "Model B," using a 5% discount rate, which Mr. Zuraski also used. Further, under
Staff "Model A," the "Rock Island Project + Iowa Wind" scenario had a lower revenue
requirement (compared to the "Illinois Wind" scenario) in the "base case" and in 93% to
97% of the sensitivity cases, depending on the discount rate used. (RI RB at 95, citing RI
Ex. 1026 a 38:t0)

•

Rock Island also contends that its merchant business model means that RI and its
investors, not the public, take the risk of incorrect future pJjections. (Rock Island RB at
95)
RI addressed a statement in Staff's Initial Brief that Mr. Zuraski questioned Rock
Island's inclusion, in its analysis of the Project's benefits, of the increase in employment,
revenues of manufacturing and service enterprises, landowner wealth and State and local
tax revenues that will result from construction and operation of the Project and the
associated wind farms, as detailed in the economic impact study presented by Rock
Island witness Dr. Loomis. Staff then quotes Dr. Loomis's response on this point, which
"makes it clear" that his economic impact analysis "is a separate but complementary
analysis to the other benefits of the Project described by other Rock Island witnesses."
Rock Island believes that athis point there is no issue Wh Slff as tdlow the economic
impacts of the Project, estimated in Dr. Loomis's study, should be taken into account. (RI
RB at 9~ citig Stff IB t ~4)
Rock Island takes issue with Staff's "uninformative characterization" of Dr.
McDermott's and Mr. Berry's testimony on the appropriate economic analysis where Staff
states that, "In effect, these RICL witnesses argue that the Commission need not concern
itself with the cost or the viability of RICL's Project because RICL is a 'merchant
transmission company' and not a traditional public utility." (Staff IB at 27)

•

In response, Rock Island states Dr. McDermott testified that the competitive market
will determine whether the Project is needed, justified and least cost by the decisions of
generators and wholesale power pi.ahasers to utilize thEProject d transport powr. (RI
Ex. 4.2 at 10) Rock Island "points out" that Dr. McDermott's analysis focuses on the
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prices actually paid by consumers, which is not the same as ignoring costs.
100, iting RI Ex ~ 18v. a 2 ee also RI liceptions at 8'

(RI RB at

Rock Island addressed Staff's statement that ComEd witness Mr. Naumann
"described how the cost of wind farms interconnecting to [Rock Island] could be 1O times
what Mr. Berry cited as the cost of connecting Illinois wind farms to the existing PJM grid."
(Staff IB at 28) Rock Island states that in making the calculations that supported this
assertion, Mr. Naumann selected the two potential wind farm sites -- out of 16 listed on
Rock Island Ex. 10.19 -- that were the farthest distance from Rock Island's western
converter station site, and so his calculation was "deliberately skewed." (RI RB at 100101, citing RI Ex. 10.26 at 30) Second, Staff "apparently missed" that Mr. Naumann's
calculation was based on erroneous information in Rock Island Exhibit 10.19 about the
locations of potential wind farms in the Resource Area which was corrected in Rock Island
Exhibit 10.19 Rev. According to Rock Island, when Mr. Naumann took this correction into
account and revised his calculation, his figure of connection costs of $800,000 per MW
for the two wind farms in the Resource Area that he had analyzed was reduced to
$100,000 per MW (Tr. 888-889), which "simple math" shows reduces "10 times the cost
of connecting Illinois wind farms to the existing PJM grid" to a much more modest 1.25
times. ~I RB a99-100)

•

Third, Rock Island states that Mr. Naumann's numbers were further skewed
assumed each wind farm would build its own §nerator tie ne, wen in fact,
because
groups of nearby wind farms would likely share the costs of a tie line, thereby reducing
the tie-line costs per MW of wind generation capacity. Mr. Berry testified that based on
his experience, a more reasonable estimate of connection costs for wind farms in the
Resource Area would be $80/kW ($80,000/MW), which is similar to the generation tie line
costs cfr Wld farms irlllinois ad lnama. (Id., citing RI Ex10.26 a~8-31)

a

In summarizing ComEd's position, Staff stated that ComEd witness Naumann
stated that hundreds of millions of dollars of upgrade costs may be required for the
Project. (Staff IB at 41) Rock Island responds that Staff cited Mr. Naumann's direct
testimony, which reflected the November 2012 PJM SIS for the Project; whereas, PJM
issued the August 2013 re-tool SIS which concluded that only $24 million of system
upgrades are required. Rock Island states that these costs have been included in the
current Project cost estimate of $1.833 billion. (RI RB at 101, citing RI Exs. 2.11 Rev. at
11-12; Ol.14 Re. at 36; 10.26 at 37
Staff also cited Mr. Naumann's testimony that although the transmission capacity
of the fbject iS3,500 MW, Rock Isled as only r~uested 1,192 MW of FTIR into PJM.
RI responds that the economic benefits of the Project are based on the delivery of low
cost energy, not a constant 3,500 MW of capacity, and therefore do not require that RI
have ~00 l\fJ of fflR ito PJM.(/d. an01-102)

•

Rock Island disputed Staff's assertion that "existing and future MISC-approved
projects, like transmission projects anywhere else in the United States, can be considered
substitutes for the [Rock Island] Project." (Staff IB at 46) First, Rock Island states that the
existing MISC-approved transmission projects -- the MISC MVPs -- are not substitutes
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for the Project; these projects have different objectives and will accomplish different
things. Rock Island states that the MISO MVPs are intended, among other things, to
enable the construction of new renewable generation to meet RPS goals in the MISO
footprint. According to Rock Island, the rationale for the MISO MVPs does not include
providing renewable energy to northern Illinois or the PJM system; nor do the MISO MVPs
increase transfer capacity from the wind-rich areas of MISO in to PJM in an amount
sufficient to displace the need for the Project. Rock Island states that the MISO MVPs
create additional transfer capability into PJM equal to only about 12% of the capacity of
the Rock Island Project, and therefore, would be able to serve only a small fraction of
PJM emand. (RI RB:lt 19-103,citingRIExs. CD.14 lftv.at 5E61,and 1~6 at ~5
Second, Rock Island states that a transmission project "anywhere else in the
United States" cannot be a substitute for the Project, and Staff does not explain how this
could be the case. Rock Island states if Staff is intending to convey that under the Illinois
RPS, Illinois utilities can buy RECs from Illinois or adjoining states -- and ARES can buy
RECs from anywhere within MISO or PJM -- then a transmission line "anywhere in the
United States" may be a partial substitute for the Project to the extent that such
transmission line stimulates the development of new wind generation in states from which
either Illinois utilities or Illinois ARES can buy RECs to meet their Illinois RPS
requirements. However, Rock Island argues, RE Cs produced by wind generators located
in areas with higher average wind speeds can be expected to be lower cost than RECs
produced by wind generators in areas with lower average wind speeds because the basic
economics of producing electricity are superior at higher wind speed sites. (RI RB at 103,
citing RI Ex10.0 at ~
Rock Island next argues that only a transmission line delivering energy into Illinois,
such as the Project, will allow new generating capacity to access the Illinois electricity
markets and increase competition in those markets and provide, potentially, lower cost
supplies of electricity to Illinois, as the Project will do. (RRB at 104) Rock Island further
argues that the Project will enable and stimulate the coetruction of significant new, high
capacity factor, cost-effective wind generation resources in the Resource Area; a
transmission line "anywhere in the United States" will not. (Id.)
Rock Island asserts that in evaluating Staff's statement that a transmission line
"anywhere in the United States" would be a substitute for the Project, the Commission
should consider the goals and objectives of the General Assembly in establishing the
RPS provisions in the IPA Act. Rock Island states that the legislative findings and
declarations for the IPA Act call for "procuring a diverse electricity supply portfolio" that
"includes cost-effective renewable resources in that portfolio" in order to "ensure the
lowest total cost over time for adequate, reliable, efficient, and environmentally
sustainable electric service" and "decreas[e] environmental impacts." (RI RB at 104-105),
citing 20 ILCS 3855/1-5(5) and (6)) Rock Island submits that it was not the General
Assembly's intent in enacting the RPS requirements to simply require Illinois electric
utilities and ARES to buy RECs, from "anywhere in the United States," equal to a stated
percentage of their MWh sales; rather, the intent was to force the inclusion of significant
amounts of electricity mm renewable resources in the electricity supply portfolio serving
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Illinois consumers and to stimulate the actual use of electricity from renewable resources
to sere mctricity Eequirements irlllinois. (Id.)
Rock Island responds to Staff's statement that "Dr. McDermott's analysis actually
does not show how the Project directly promotes the development of a competitive
market." (Staff IB at 49) Rock Island claims Dr. McDermott's analysis showed that the
Project will enable thousands of MWs of new generation resources to access the
electricity markets in Illinois and compete to serve load, and that the amount of "economic
capacity" available to serve load in Illinois, based on the FERC's Delivered Price Test,
will increase. Rock Island states that because the new generation resources will be lower
cost, as evidenced by the reduction in LMPs and wholesale demand costs they will
produce, there will be downward pressure on market prices. In addition, the amount of
REC capacity for Illinois and the region will increase. (RI RB at 105, citing RI Ex. 4.0 Rev.
at 2-4, 3-33, 3439) Rolt Island argues ttat an increase in capity competing tcserve
demand, and downward pressure on market-clearing prices, are indicators of the l.frther
development of an effectively competitive electricity market. Rock Island states that these
data are also indicators of a competitive market that operates efficiently (because the
introduction of new, lower-cost competitors lowers prices) and is equitable to customers
-- because the reductions in LMPs and wholesale costs to serve load will be ultimately
reflected in tte prices pm 9 retail mctricity cetomers. (Id., citing RI Ex4.0 !iv. at 56, 8-12)

•

Other Fators lillating t<Public Covenience and Necesity
Although not discussed in its BOE, Rock Island's Exceptions contain "proposed
text" relating to "other factors bearing on public convenience and necessity." (RI
Exceptions at H21)
Among other things, Rock Island states that the Project will be "a significant
employment driver in Illinois during its construction." (Id. at 20, citing RI Exs. 5.0 at 1-2,
4, 6md 5.2)
Rock Island further states that it will build ta Projet in Illinois under project labor
agreements with labor unions including the IBEW, the International Union of Operating
Engineers and the Laborers' International Union of North America. (Id. a~0-21, citing RI
Ex. 1.7 at 12) Rock Island cites testimony by James Bates on behalf of IBEW that "the
creation of quality union jobs is important to the state in this time of economic recovery"
and that "construction and installation of the Project facilities in Illinois, including the
construction and installation ofha coverter mtion in tlannahon, lllinis, will e a ery
substantial construction project in Illinois" and "will be beneficial to the overall economy
of Illinois." (Id. at 21, citing IBEW Ex. 1.0 04-5)

•
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B.

Staff Position
1.

Necessary to ADvide Adequate, Reliable ad Effiaint Swice

The first heading in Section IV.A.1 of Staff's initial brief is titled, "Whether the
Project is neessary to provide adequate reliable, eftient service." Staff witness Yassir
Rashid concluded that the proposed project is not needed to provide electric service
adequacy, efficiency, or reliability. (Staff Ex. 1.0 at 8) He said "RICL's main argument for
the proposed project is that it will promote the development of competitive electricity
markets .... " According to Staff, RICL does not argue or demonstrate that the reliability of
the electric transmission system in Illinois will be compromised if the proposed project is
not built. (Staff IB at 20, citing Staff Ex. 1.0 at 8) Furthermore, Staff argues, RICL has not
provided an independent study, such as load flow study, from transmission system
operators in Illinois, namely PJM and MISO, that would demonstrate the need for the
project, or any studies, such as load flow studies, from its witness. (Id.; Staff Ex. 4.0 Rev.
at 2-3)

•

Staff says Petitioner "admits" in its testimony that no public need has been
established for its proposed project. Specifically, Rock Island witness Berry states that
"permanent installation of facilities cannot and will not commence unless and until the
need for the Project is actually established through the market test of transmission
customers contracting for sufficient service on the transmission line to support and justify
financings that raise sufficient capital to cover the total Project cost." (RI Ex. 10.13 at 34)
As such, Staff "believes that Rock Island has ot demonstrated that the Project is
the 'necessary to provide adequate reliable, and efficient service' test based on any
tendency of the RICL to maintain or improve the reliability of the electric system in Illinois."
(Staff IB a0-21)
Staff states that it also examined whether Rock Island demonstrated that the
project is necessary within the meaning of Section 8-406(b )(1) in some other way. (Staff
IB at 2)
In direct testimony, Mr. Rashid stated that RICL did not provide information on
whether it examined alternatives to the proposed project to ensure that the proposed
project met the least-cost criterion defined in Section 8-406 of the Act. (Staff Ex. 1.0 at
9.) To address Mr. Rashid's point, in his rebuttal testimony, Mr. Galli presented a
"hypothetical exercise" that compares a transmission line project similar to the RICL
proposed project to different projects that utilize AC transmission lines. (RI Ex. 2.11 at 34) Mr. Galli's conclusion of that exercise was that it showed "the clear cost benefit of an
Staff states in its initial brief that the
HVDC project to an AC project." (Id. at 7)
hypothetical exercise "did not factor in the increased cost of interconnecting to HVDC
transmission lines as opposed to AC transmission lines and the implications of that
increased cost given that the proposed project is supposed to offer open access

•
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transmission services." The Commission notes that Staff does not provide a citation to
the Eecord for this statement. $taff IB t a2'
Mr. Rashid took issue with the potential difficulty that Illinois generator and loads
along the DC portion of the transmission line will face both to access and to making sound
and eonomic ae of the proposed project. (Staff IB at 21-22, citing Staff Ex1 .0 at 7-8)
Mr. Galli stated that RICL plans to "provide open access transmission service" to the
proposed project. (RI Ex. 2.0 at 5) In addition, RICL witness David Berry stated, "Rock
Island will be obligated to provide non-discriminatory, open access transmission service
to all "eligible customers ... " (RI Ex. 10.13 a ~

•

In its initial brief, Staff argues, "Although RICL plans to provide open access to the
transmission lin~this offr is oty feaible outside the H'0C prtion b the trnsmission
line." Staff adds, ''Theoretically, interconnection with high voltage alternating current
("HVAC") generators or other transmission lines along the HVDC portion of the project is
attainable; however, it requires installation of AC-to-DC and/or DC-to-AC converters at
each location where interconnection with the HVDC transmission line is sought." Staff
further i:gues the tte addition of thee COl;lerters l.R4 icrease ts interconnection cos
significantly, making such an edeavor impractical and eonomically infeasible, and that
"this economic disadvantage will likely hinder Illinois electricity producers' and electricity
users' ability to access the HVDC transmission line." (Staff IB at 21-22; Staff Ex. 1.CBt 78)
According to Staff, Rock Island's proposed project is best suited to serve energy
producers who access the HVDC transmission line at the west end of the transmission
line -- in O'Brien County, Iowa -- and deliver their energy production to consumption
centers at the eat end of the HVDC transmission line (PJM lterconnection). (Id. at 22,
citing Staff Ex. 1.0 at 7-8) In that sense, "for optimal use of the proposed project, it should
be seen as analogous to a one-way highway with no entry or exit ramps that starts in
northwestern Iowa and ends in northeastern Illinois." (Id.) The manner in which the Rock
Island line is technically configured "would impose costs on Illinois electric producers the installation of AC/DC and/or DC/AC converters at each location at which they wish
to interconnect -- that would likely to render use of the facility economically infeasible and
thus inequitable to suchllirhois JDducers irpractical terms." (Id. at 22-23)
RICL witness David BelY' inctated tat RocM.sland's latest Project cost estimate
is $1.833 billion. (RI Ex 10.26 at 37) In Staff's view, RICL has not shown whether this is
the least-cost means of satisfying a setice eed. (Staff B a23)

•

Staff states that Mr. Rashid testified that RICL had failed to establish that Project
is needed to maintain the reliability of the electric systems in Illinois. (Staff Ex. 1.0 at 3, 8)
He also testified that it was not clear whether the proposed project, which Rock Island
estimates will cost $2 bikl:in overall, is ts least-cost i:uject that would further the cause
that RICL identifies for implementing the proposed project. (Id. at 9) Mr. Rashid
suggested that one such alternative would be an AC transmission line of equal load
capacity a Rak Island's proposed DC line. (Id.; Staff IB at -~
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2.

Zuraski Analysis

In its initial brief, Staff next addresses the testimony of Staff witness Zuraski. He
testified that, to the extent the growing demand for renewable energy cited by Rock Island
is based on Illinois renewable portfolio standards, that demand "is bounded and generally
incapable of justifying, by itself, new transmission resources such as the RICL Project."
(Staff Ex. 3.0 at 7-11) This is because: (1) the Illinois RPS includes budget constraints;
(2) physical delivery of energy to Illinois is not a requirement of the Illinois RPS; and (3)
the location of renewable energy resources within a state adjoining Illinois (like Iowa) is
not required. (Id.) On the dter had, Mr. Braski noted that the prject may bajstified
on the basis of an economic analysis comparing the Project's benefits and costs. (Id.,
Staff B at 2d24)
Mr. Zuraski stated that the testimony presented by RICL witnesses focuses only
on benefits, and fails to cmpare those benefits to the cotli of the Project. $taff Ex 3.0
at 11) Furthermore, RICL included several "benefits" that Mr. Zuraski said he would
exclude from an economic analysis of the anefits and costs of the project. Specifically,
he recommended against taking into account Rock Island's claims that project will
increase employment, revenues of manufacturing and service enterprises, landowners'
wealth, ad ax evenues a the ate ad local leels. fti. 813-16; Staff 18 at 2J

•

Notwithstanding the exclusion of the effects estimated by Dr. Loomis, Staff witness
Zuraski testified that, based on his evaluation, he expects that the Project's benefits would
outweigh its:osts. (Staff Ex 3) at 5) HBso epects the the adi:lional osts of R&L
dependent wind farms in the Resource Area would not significantly exceed the maximum
allowable budget for incremental renewable resource expenditures by utilities ad ARS
in lllints.
his rew, both of thee fators favor aint:ling that ta beefits of tt'Rroject
are "needful and useful to the public," and that they are likely to be at least commensurate
with the costs of ta Project. On the other hand, Mr. Zuraski testified that his analysis is
subject ta;onsiderable uaertainty. (Id. at$, Staff 18 a~S26)
In his evaluation, Mr. Zuraski employed a sensitivity analysis to determine how
sensitive his overall results were to various individual factors, such as Project capital
costs, the cost of renewable energy facilities, future market prices for electric energy, and
the capacity factor of wind farms. Wile other inputs were held constant, some of these
variables re sU abject to uaertainty. (3tff 18 a 2p citlg Staff Ii. 3.0 att 6-46)
For example, Mr. Zuraski assumed the continuation of the $22 per MWH federal
production tax credit, "which, based on NYMEX settlement prices as of May 31, 2013, is
roughly two-thirds of the average price of PJM Northern Illinois Hub futures contracts dr
the 12 month delivery period from June 2013 through May 2014". Staff states, "However,
Congress permitted these tax credits to expire on December 31, 2013. If these tax credits
are not renewed, it could significantly affect the iflancial viability of new wind farms, ad
thus the vialiity f>the Project." (Staff 18 at 25)

•
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Furthermore, for purposes of conducting his analysis, Mr. Zuraski assumed that
the Project would be utilized to its full extent, thus enabling Project costs to be spread out
over a large volume of capacity and energy sales. Staff adds, "However, this assumption
may not be borne out; as ILA witness Gray and Com Ed witness Naumann indicated ... ,
there are no guarantees that the Project will be fully subscribed or that PJM will permit
power injections nearing the Project's full capacity." (Id. 825-26)
Staff also states that Mr. Zuraski's analysis relied on Project cost estimates
provided by RICL. (Staff Ex. 3.1) He addressed neither the concerns of additional
upgrade costs raised by Com Ed witness Naumann nor the cost implications of the various
concerns raised by witnesses for the land owner interests, relating to the impact of the
Project on land values, wildlife, quality of life, historically-significant lands, and the
legacies lat behld 9 the affected lad ewers. (Staff IB at ~6

•

Staff states that in rebuttal testimony, RICL witness Berry agreed with Staff witness
Zuraski's observation that Rock Island had presented certain claimed benefits of the
Project, but had failed to compare those benefits to the cost of building, operating and
financing the Project. (Staff IB at 26, citing RI Ex. 10.14 at 47-48) Mr. Berry defended
RICL's approach, stating, "Rock Island is not asking electric consumers (or their retail
electric providers) to pay for the cost of the Project and, as I explain above, Rock Island's
business model requires that the users of the Project's capacity recover the cost of their
capacity contracts rbm the proceeds rbm selling wholesale energy (along with capacity
and RECs). Thus, the costs actually incurred by consumers related to the Project (buying
wholesale electricity, capacity and RECs) are analyzed and discussed by Dr. McDermott."
(Staff IB aRI Ex 1014 a 4~
RICL witness Dr. McDermott testified, "[T]he cats asaciated with the Project are
paid through market-based rates not through a regulated cost of service approach. A
revenue requirements analysis, like Mr. Zuraski's, is appropriate for a cost of service
project that a traditional utility builds. It may not be relevant to a merchant transmission
line like the Rock Island Project." (Staff IB at 26, citing RI Ex ~ at 9-10)
According to Staff, these RICL witnesses in effect argue that the Commission need
not oncern itself Wh ta cat or ta viability of Rock Island's Project because RICL is a
"merchant transmission company" and not a traditional public utility. Staff responds that
there are rel concerns tharatepayers may ultimately bar the f3m;t co&>. (Staff IB at
27) In supprt of ts positio, Staff cites tetimony rbm Mr. Zuraski, who sited:

•

First, I do indeed understand that the stated intent of RICL is that "the costs
associated with the Project are paid through market-based rates not through
a regulated cost of service approach." I do not question that this is RICL's
intent, hope, and expectation. However, even the best-laid plans can go
awry. In such an instance, RICL might very well beseech the FERC, the
Commission, and/or Illinois and Iowa state legislatures to help get the
Project back on track. Such assistance could end up costing ratepayers
more than what it would cost if all projects were based solely on the
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interaction of entrepreneurs vying against one another in a "competitive
market."
He ext stated:
Second, RICL is more likely to seek such non-market assistance if it finds
that it is unable to cover its costs (which in regulatory parlance, we usually
call "revenue requirements"). This is why I relied on a revenue requirement
model in my analysis. An axiom in competitive market analysis is that, in
the long run, firms break even (i.e., they cover their costs, including a normal
rate of return). I fear that this point was not made clear in my direct
testimony, but I will make it now: I am not suggesting that RICL's services
should or will be priced using a set of revenue requirement calculations.
Rather, I was using those calculations in a sensitivity analysis to judge the
likelihood that the Project would fail to succeed with market-based rates,
and hence the likelihood that RICL would seek a different means of cost
recovery.

•

Mr. Zuraski then testified, "I agree that the Project must appear to RICL's potential
customers (to the extent they are profit-seeking enterprises) to be part of profit
maximizing business plans, in order for RICL to obtain commitments from those potential
customers. However, what RICL considers 'sufficient contracts to justify building' the
Project depends on the risk-taking appetite of RICL's managers and investors and RICL's
hopes and ep1ectations fo btaining a bailout if plan A ~a wry."
(Staff IB

a

2?28, citing Staff Ex6.0 a2-4)

In other words, Staff argues, the viability of the Project and the viability of the
renewable resources that RICL expects to use the transmission resource are inextricably
linked; and all the costs and all the benefits of these inter-related endeavors should be
considered as fully as possible in order to determine whether the Project is sufficiently
needful and useful. (Staff IB at 28) Staff cites a "similar point" made by ComEd witness
Mr. Naumann, who stated, "While these costs will not be faced by the Rock Island Project,
the costs to iterconnect to thEProject, dgether with tte cost o const.Jction of the Vrid
resources, ~s the cost Rock Island will charge the wind resources fouse of its line, all
impact a dision a to wether onnection to ta RIJject i~conomic, ad thus impacts
the economics of the Project." (ComEd Ex. 4.0 at 32)

3.

Other Parties' Assessments

In its initial brief, Staff next describes other parties' "assessments of the need for
the project." (Staff IB at 29-44)

•
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4.

Argument and Staff Conclusions regarding whether Project is
Necessary

After that, Staff provides "Argument and Staff Conclusions." (Staff 18 at 44-48) Staff
believes that the degree to which Rock Island's Project is necessary, or whether the
Project is "needful and useful," should be ascertained, among other things, by comparing
the Project's benefits to its costs. In this case, the proposed construction project is a long
distance DC transmission line that has the potential to contribute to both national and
state objectives b gremr reliance on reewable energy. lraddition, lte Prject has the
potential to reduce the price of electric energy and provide other benefits to consumers.
On the other hand, there are questions regarding whether the Project will succeed in
attaining these goals. There is some question whether the Project will succeed at all and
whether the ptential benefits justy tsse isks.

•

Staff cites by testimony from Mr. Zuraski that in its direct testimony, RI did not
demonstrate that the Project's benefits outweigh the costs. (Staff 18 at 44-45, citing Staff
Ex. 3.0 at 11) Specifically, he testified that, "The direct testimony presented by RICL
witnesses focuses only on certain alleged benefits of the project. Rock Island has not
compared the benefits to the project's expected costs." (Id. at 45, citing Staff Ex. 3.0 at
11) Staff states, "This is tempered somewhat by the Project's merchant transmission
status." (Id.) If RICL were a traditional public utility, with a well-defined service territory
and existig duty to serve customers within that territory, ca traditional public utilityivith
a plarto JDVide ervice d a nw community, Staftvould bEmore coaerned with Rak
Island's potential for failure because of the direct rate consequences. Unlike those
traditional cases, however, this proceeding involves a sole-purpose entity. Aside from
Illinois landowners who do not want to transfer ownership of their property to the entity,
and possible environmental consequences, "Project failure appears less likely to have
serious immediate consequences for Illinois consumers or other Illinois utilities, unless
RICL setts ate mcovery cfr any msulting stlnded cats." (Id.)
Staff comments that RICL fashions itself a "merchant" transmission company.
RICL states that it will set its transmission rates through negotiation with its client
subscribers, rather than through a regulatory authority's translation of revenue
requirements. In theory, Staff states, this merchant model provides some protection to
retail ratepayers within Illinois, but witnesses for ILA, Com Ed, Staff, and SOMA expressed
concerns that retail ratepayers within Illinois are not entirely free of risk. Further, RICL
has not ruled out the option of pursuing recovery of costs through retail rates. (Staff 46,
citing I at 073-1076; RI Ex 1014 at 2EBO)
Notwithstanding the potential benefits from the Project that Rock Island has
identified, Staff believes it is noteworthy that the Project has not been determined to be
necessary by either MISO or PJM. Since the Project, as planned, would deliver all of it
transmitted power to the ComEd Zone within PJM, it is reasonable to focus on the PJM
transmission expansion planning process. According to Mr. Naumann, lte RICL Prject
has not been found by the PJM process to be necessary for either reliability, operating
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efficiency or market efficiency reasons. Staff suggests, "While not controlling under
Illinois law, this has probative value and is a factor the Commission should consider." (Id.)
Staff also finds it "noteworthy" that, while MISO specifically looks for projects to
accommodate the renewable portfolio standards of MISO states, PJM's transmission
planning process has no analogous goal to accommodate the renewable portfolio
standards of PJM states. On the other hand, as ILAvitness Dr. Gray noted, existing and
future MISO-approved projects could contribute to the attainment of Illinois renewable
portfolio standard goals in both Ameren (MISO) and ComEd (PJM) service territories.
(Staff 18 at 46, citing ILA Ex. 4.1 at 5-6) Staff adds, "For that matter, this could be true
of transmission projects anywhere in the United States, since the Illinois renewable
portfolio standards do not require delivery of energy into Illinois." (Id., citing ILA Ex. 4.1
at ~
Staff agrees that existing and future MISO-approved projects, "like transmission
projects aywhere ee in the United Stat~ can be onsidered substutes for tte RIC
Project. However, they can also be considered complements. That is, "there is no
compelling evidence in the record of this proceeding showing that the RICL Project and
these other projects are mutually exclusive; nor is there evidence that they do not all
contribute toward attainment of the nation's and the State's renewable energy goals."
(Staff 18 El6-47)

•

As dr costs, Staff omments the Rock lliand appears d ta& the peition that its
costs should be considered irrelevant to the Commission. In Staff's view, the Commission
should reject this argument.
RICL urges the Commission to consider costs "too
narrowly." According to Staff, the Commission needs to consider the impact of the Project
on the public, not just RICL; for example, the Commission needs to exercise its judgment
to determine whether the impact on landowners and the environment have been
adequately taken rite acount. (Id. 847)
With respet to laowners, Rlff believes RIClpresents a "convincing case" that
the compensation the it i!Vipurportedly ffer to attcted ladowners is within, or at least
approaching, a reasonable level; and that these costs have already been accounted for
in the total cost figures that RICL presented. (Staff 18 at 47, citing RI Ex. 7.30 at 3, et seq.;
RI 7.31; RI Ex 1013 a6)

•

With regard to the environment, Rock Island addresses concerns raised by
landowner interests about the Project's potential to damage existing wetlands, forests,
historical site, and other onservation eeas. Staff states, "First, ta aute development
process identified potential wetland areas crossed by the Preferred Route and the
Proposed Alternative Route, and RICL claims that it will avoid adverse impacts to
wetlands to the extent possible and employ measures to minimize impacts where those
impacts are unavoidable" (Id.) Staff next states, "Second, RICL must comply with the
Clean Water Act andelevant regulations; and fil must obtain panits from LS. Army
Corps of Engineers ("USACE"), IDNR, and the IEPA. RICL also claims it will cooperate
with the IHPA and USACE concerning any historical or archeological sites along the
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Project's route." (Id. at 47-48) Staff adds, "Finally, if the Project is successful in
encouraging the construction of new wind farms in the Resource Area, those new wind
farms may displace electricity production from less environmentally friendly generating
resources." (Id. 848)
In the final paragraph of the section of its brief titled, "Whether the Project is
necessary to provide adequate reliable, efficient service," Staff asserts, "Nevertheless, it
cannot be cofidently stated, baed on this record, that Rock Isled has shwn he the
the Project is necessary to provide adequate, reliable, efficient service and is the least
cost means of satisfying the service needs of its customers as required under the first
prong oSection 8-406(b)(1 )." (Staff 18 at 48)

5.

Promotion 6 Dvelopment f>Effectively Competitive Mrket

The next heading in Section IV.A.1 of Staff's initial brief is named, "Whether the
Project will promote the development of an effectively competitive electricity market that
operates efficiently, is equitable to all customers, and ishe least cost means of satisfying
those bjectives." (Id.)
In its initial brief, Staff first summarizes the positions of RICL, IBEW, WOW, BOMA,
ILA ad 6mEd on tis issue. (Sttf IBlt 4851)

•

With regard to the RICL position, Staff comments in part, "[RICL witness] Dr .
McDermott acknowledges that the PJM wholesale market and the interchange between
PJM and MISO are already competitive. He further acknowledges that his analysis
assumes this existing competitive market. (Id. at 49, citing RI Ex. 4.0 at 12) Staff adds,
"Thus, Dr. McDermott's analysis actually does not show how the Project directly promotes
the development of a competitive market. Rather, it shows how the reduction in prices
resulting from the Prj:ect are duejn pet, to arexisting competitive rarket." (Id.)
Staff next addresses the "Staff Analysis." Mr. Zuraski stated, "With respect to
whether or not the proposed construction will promote the development of an effectively
competitive electricity market, it is my opinion that an effectively competitive electricity
market already exists. However, it is also my opinion that the RICL Project would not
threaten tte competitiveness of the eletricity rarket." !()taff IBlt 51~iting Staff Ex 3)
at ~

•

In assessing the projected benefits and costs, Mr. Zuraski considered three ways
through which approximately 15 million MWHs of additional RE Cs per year could be made
available to Illinois firms subject to the State's RPS, and additional revenues that would
be needed to cover the costs. These three ways were: (1) the scenario presented by
RICL, building and operating the transmission project and building and operating new
wind farms located near the western extreme of the project, and assumed a capacity
factor of 40% for the wind farms; (2) building and operating the new wind farms located
in Illinois without building and operating the proposed Project and used three different
capacity factors; and (3) building and operating new wind farms located in the Resource
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Area without building and operating the proposed Project, using several alternative
capacity factors. fti., citing Stff Ex. :.D at 16-17, 2728)
According to Staff, the results were "inconclusive and varied widely." (Id. at 52)
For example, in Mr. Zuraski's Model A, the average results with a real discount rate of 5%
was negative $1.8 billion when counting all LMP "savings." (Id., citing Staff Ex. 3 at 32)
It was a positive $100 million when counting only Illinois LMP savings. (Id). Staff states
that in Mr. Zuraski's model, negative results correspond to a decrease in net costs,
meaning that the project would lead to net economic benefits. (Id., citing Staff Ex. 3 at 30)
Mr. Zuraski explained that around these averages, the results of the sensitivity analysis
vary between negative $7.9 billion and positive $5.8 billion when counting all LMP
"savings" and between negative $5.9 billion and positive $7.8 billion when counting only
Illinois LMP "savings." (Staff IB at 52) In general, the range between low and high is
larger with lower real discount rates and smaller with larger real discount rates. (Id., citing
Staff Ex 3 a 0)

•

Staff next summarizes Rock Island's response to ILA, ComEd, and Staff. On the
issue of what constitutes a competitive market analysis, Dr. McDermott's responded to
Mr. Zuraski as follows: "First, a competitive market analysis should look at the difference
between market outcomes (or equilibria) under various assumptions such as with the line
and without the line which is the approach I used in my Direct Testimony." Dr. McDermott
added, "That is a proper market analysis of the value of the line. Comparing outcomes
to hypotheticals, as Mr. Zuraski does, is a less theoretically sound approach, since the
competitive market, not a theoretical model, will decide which alternatives actually
proceed." (RI Ex. 4.2 at 9)
In response to RICL witness Dr. McDermott, Mr. Zuraski stated, "It is not clear what
Dr. McDermott means by 'competitive market analysis.' There are many forms of
economic analysis concerning competitive markets. Some concentrate on 'market
outcomes (or equilibria),' while others concentrate on tte ehavior of eonomic actors or
the structure of the market."
Mr. Zuraski continued, "Which type of analysis should be performed depends on
what questions are being asked and the purpose of the analysis. In the case of Dr.
McDermott's analysis, the apparent purpose was to identify the likely difference in electric
energy prices between a world with the Project and avorld without tte Project. He was
not attempting to address the likelihood of a world with the Project coming into existence,
and he was not attempting to identify the factors that would impinge on such likelihood,
as was I." (Staff IB at 53-54, citing faff Ex .. CB at1-2)
Mr. Zuraski ext sited:

•

Dr. McDermott's focus seems to be due to his contention that "the
competitive market ... will decide which alternatives actually proceed." (RI
Ex. 4.2 [at] 9) However, this contention is only partially true. Presently, in
this country, decisions to construct electric transmission lines and power
83
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plants are not the products of unfettered unregulated undisturbed
competitive markets.
For instance, decisions to construct electric
transmission lines and power plants are heavily influenced by government
intervention. In part, the success or failure of projects is determined by
government subsidies and involuntary ratepayer subsidies. Thus, it is not
unreasonable tQJick i;1art thee factors and determine the extent to wich
a project is bound to succeed, versus the extent to which it is bound to fail
without aditional argesse.
(Id. 8 II, <ting Sttt Ex. 6.0 a ~)
Dr. McDermott also stated, "Second, the costs associated with the Project are paid
through market-based rates not through a regulated cost of service approach. A revenue
requirements analysis, like Mr. Zuraski's, is appropriate for a cost of service project that
a traditional utility builds. It may not be relevant to a merchant transmission line like the
Rock Island Project. Mr. Berry discusses this issue further in his rebuttal testimony." (Id.
at 54, cibg RI Ex. 42 at 910)
In reponse, Mr llraski stated:

•

First, I do indeed understand that the stated intent of RICL is that 'the costs
associated with the Project are paid through market-based rates not through
a regulated cost of service approach.' I do not question that this is RIC L's
intent, hope, and expectation. However, even the best-laid plans can go
awry. In such an instance, RICL might very well beseech the FERG, the
Commission, and/or Illinois and Iowa state legislatures to help get the
Project back on track. Such assistance could end up costing ratepayers
more than what it would cost if all projects were based solely on the
interaction of entrepreneurs vying against one another in a 'competitive
market'. On the other hand, such an outcome would be less likely if RICL
were tonake the type of asurances discussed in the reuttal testimony of
RICL mess Berry.
He then state:

•

Second, RICL is more likely to seek such non-market assistance if it finds
that it is unable to cover its costs (which in regulatory parlance, we usually
call "revenue requirements"). This is why I relied on a revenue requirement
model in my analysis. An axiom in competitive market analysis is that, in
the long run, firms break even (i.e., they cover their costs, including a normal
rate of return). I fear that this point was not made clear in my direct
testimony, but I will make it now: I am not suggesting that RICL's services
should or will be priced using a set of revenue requirement calculations.
Rather, I was using those calculations in a sensitivity analysis to judge the
likelihood that the Project would fail to succeed with market-based rates,
and hence the likelihood that RICL would seek a different means of cost
recovery .
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(Staff Ex 6J at

~)

Dr. McDermott also stated, on rebuttal, "Third, while this may be an obvious point,
it beES stang that a market-based transmission line must be tte least-cost apJlllach or
the line will not obtain sufficient contracts to justify building it. If, for example, shippers
could reach their desired markets using an alternative lower-cost resource they will not
sign contracts." (RI Ex. 4.2 at 10)
Mr. Zuraski responded, "I agree that the Project must appear to RICL's potential
customers (to the extent they are profit-seeking enterprises) to be part of profit
maximizing business plans, in order for RICL to obtain commitments from those potential
customers. However, what RICL considers 'sufficient contracts to justify building' the
Project depends on the risk-taking appetite of RIC L's managers and investors and RIC L's
hopes and expectations for obtaining a bailout if plan A goes awry." (Staff 18 at 55, citing
Staff Ex 6J at 4)
Dr. McDermott also stated, "Fourth, my analysis directly addresses the question
raised by Sections 8-406 and 8-503 of the PUA concerning a proposed project's ability to
promote competitive markets by looking at the net direct economic benefits (lower energy
prices) and the effect on creating a larger regional generation market (by increasing
import capacity)." (RI Ex. 4.2 a 10)

•

Dr. McDermott further stated, "Fifth, while there is uncertainty in projecting any
future benefits, especially long-term benefits, my analysis focuses on the shorter-term
and, therefore, more certain benefits. Further, because the Project is not recovering its
costs through rates, there is no risk to ratepayers that the benefits to ratepayers are lower
than the costs they must pay. The investors who back Rock Island bear that risk." (RI Ex.
4.2 at 19>
Mr. Zuraski responded, "RICL's investors may face the brunt of the risk. However,
due to the potential, discussed above, for RICL to seek government assistance to
resuscitate the Project if it begins to financially falter, it is an overstatement to say 'there
is no risk to ratepayers."' (Staff Ex. 6.0 at 5)
Argument and Stft Conclusion

The final heading in this subsection of Staffs initial brief is called, "Argument and
Staff Coclusion." $taff B at 5ffi0)

•

Staff states that Rock Island maintains its Project will enhance competition for
electric energy and capacity and renewable energy credits. Staff comments, "However,
this would be true of any and all transmission projects within MISO or PJM. Interpretation
of tte 8:1-06(b) retuirement thaa i:oject 'will Jlllmote tte development ban eectively
competitive electricity market. .. ,' in this proceeding (or any transmission upgrade case),
cannot be so literal that any and all transmission projects would meet the requirement,
automatically." (Staff 18 at 57)
85

A-0105
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

C-08562

121302

•

12-0560

Thus, in considering whether the utility has shown that the Project "will promote
the development of an effectively competitive electricity market that operates efficiently,
is equitable to all customers, and is the least cost means of satisfying those objectives,"
Staff argues, without citation to the record, that "the Commission may consider whether
the utility has shown that: (a) the Project contributes to increasing the degree of
competition for electric energy, capacity availability, renewable energy credits, or other
electricity market goods and service; (b) the benefits of the increased competition
outweigh the costs of the Project; and (c) the Project will not prevent an even greater
degree otompetition being attined through an liernative (:Dject or srne ombination
of alternative projects." Staff further states, "In Staffs view, substantial uncertainties exist
as to wether the eifJence spports sch ainding." $taff IB at 57
On the one hand, Staff states, RICL witnesses present theoretical arguments
supporting its contention that the project enhances competition, along with the results of
market model simulations measuring the impact of the added resources on competition.
(Id. at 57-58) In addition, Mr. Zuraski presented a financial model supporting his
expectation that "the RICL Project will promote or contribute to an effectively competitive
electricity market that operates efficiently ... and is the least cost means of satisfying
those objectives," but also noted that "this assessment is subject to considerable
uncertainty." (Id., citing Stff Ex. 3.0 85-6)

•

On the other hand, Staff states, ComEd and ILA witnesses focused on the
uncertainties. Mr. Naumann's argument is that the impact of the Project on competition
is unknown because "the Project is not sufficiently developed and has too many critical
unknown factors." Dr. Gray's argument is that the impact of the Project on competition is
unknown for everal reasons noted b}Staff. $taff EB at 5~
Staff agrees that there is significant uncertainty about whether the Project will
successfully promote or contribute to an effectively competitive electricity market that
operates efficiently and is the least cost means of satisfying those objectives. (Staff IB at
58-59, citing Staff Ex. 3.0 at 3) As described above, under the "Staff Analysis" subsection,
in assessing the projected benefits and costs, Mr. Zuraski considered three ways through
which approximately 15 million MWHs of additional RECs per year could be made
available to Illinois firms subject to the State's RPS, and additional revenues that would
be seded to over tte cats. S(aff Ex. 3) atl 6-17, 2728)
According to Staff, the results were inconclusive and varied widely. (Staff IB at 59)
Staff cites the same examples described under the "Staff Analysis" subsection above.

•

In the final paragraph in this subsection of its brief, Staff states, "With respect to
whether the proposed construction will promote the development of an effectively
competitive eletricity rarket, an Efectively crnpetitive eletricity mEket lleady ~ts,
but the RICL Project would not threaten the competitiveness of the electricity market."
(Staff IB at 59-60, citing Staff Ex. 3 at 5) Whether the RICL Project will promote or
contribute to an effectively competitive electricity market that operates efficiently and is
86
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the least cost means of satisfying those objectives largely depends on whether the
project's benefits outweigh the costs. (Id., citing Stff Ex3 8 t>
In conclusion, Staff "believes that the evidence supports a finding that the Project
would promote an effectively competitive electricity market, but that the preponderance
of evidence in favor of such a finding is not a strong preponderance and is subject to
'considerable acertainty."' (Id. at 6, citing Staff Ex. 3 86) Staff states that there is no
evidence suggesting that the Project would prevent an even greater degree of competition
being attaisd through an alternative project or some:ombination of alternative projects.
(Id. 860)
In its RBOE, Staff responds to arguments in the ILA and ComEd BOEs regarding
Mr. Zuraski's testimony. Staff states that the Illinois Administrative Procedure Act
provides that "[u]nless otherwise provided by law or stated in the agency's rules, the
standard of proof in any contested case hearing conducted under this Act by an agency
shall be tte preponderance ofhe evidence." (Staff RBOE at 7, citing 5 ILCS 100/10-15)
Staff argues, "To be clear, the Staff position is that a preponderance of the evidence in
this p:>ceeding supports the p:>position tat the project \iM p:>mote ta develpment of
an Efectively crnpetitive lectricity rarket." (Id.)

C.

•

ComEd Peition
1.

Promotion 6 Dvelopment 6Effectively Competitive Mrket

ComEd argues, "RI has not demonstrated that the project 'will promote the
development of an effectively competitive electricity market that operates efficiently, is
equitable to all customers, and is the least cost means of satisfying those objectives."'
(ComEd IB at 22 ee also <OmEd BOE 8 3-17; Corfid Exceptions 8 16-117)
Rl's Petition stated, "The Rock Island Project will be able to connect over 4,000
MW of wind turbine capacity in the wind-rich Resource Area and to deliver up to 3,500
MW ofhis pwer tdllinois, toneet tte demand for electricity rbm renewable reources
and the derand fo lectricity generally ri llinois." (RI Paton 8 8)
It then stated, "The Project will have the capability to deliver approximately 15
million megawatt-hours ("MWh") of electricity per year from the Resource Area to Illinois.
By providing over 4,000 MW of capacity with access to the Illinois wholesale power
markets, the Rock Island Project will increase available capacity and energy in the
wholesale power markets and, ultimately, in the retail power markets in Illinois." (ComEd
IB 822-23, cibg Btition at~ 15)

•

According to ComEd, the evidence did not develop as the petition alleged. RI
witness Dr. McDermott "evaluate[d] whether the proposed construction of the Rock Island
Project will satisfy the statutory criterion in §8-406 that the Project will 'promote the
development b areffectively competitive electricity market that operates efficiently [and]
is equitable to all customers ... "' (Com Ed IB 823, cibg RI Ex4.0 IRV. at 2)
87
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Dr. McDermott stateshat his analysis shows that "that the Project will allow lower
cost generation to enter the Illinois market, which will create competitive downward
pressure on prices in the wholesale market." He further states that the Project "promotes
an effectively competitive electricity market by increasing the size of the supply side of
the market competing to serve load in Illinois and opening the Illinois market to lower cost
generation resources." (RI Ex 4> Rfi. at ~
In ComEd's view, the record developed in this case fails to support the findings
necessary to grant a CPCN pursuant to Section 8-406(b)(1) because the Project is "far
too indefinite and speculative to support such findings, and the analyses conducted by
Dr. McDermott and other ee baed on asupported ancflawed assurptions regarding
generation tpe, delierability, cats, ad beefits." (ComEd IB at 23)

•

ComEd argues that the Project is, at this stage, "little more than a concept." (Id.)
To function, the Project must have transmission service subscribers, i.e., generators or
load customers, accounting for a majority of the line's capacity. To be financed and built,
the Project must hae rtmsmission customers willing to guarantee or support, for project
finance purposes, "sufficient capital to cover the total Project cost." (RI Ex. 10.13 at 4)
The Project, however, "has attracted no customers," and has attracted "no committed
lenders and investors" to finance construction of the Project in the first place. (<OmEd IB
at 24, citing Tr. 122, 273 and 820) ComEd also argues that the financing condition
addressed in Section VIII of this Order below should not be used to support a finding that
that the Project will promote the development of an effectively competitive electricity
market. ~omEd BOEat 13, 1817)
ComEd next argues that customers are not all that is required. To deliver power
in the quatities and types mealed - largely Wld - new generation must be developed,
constructed, and interconnected. The generation projects are not built, no binding
commitments to build generation are in place and the Production Tax Credit recently
expired. C(>mEd IB t al, citig Tr. 759, Alerican ixpayer Relief Act of 202, Pub. L.
No. 112-240, § 407, 126 Stat. 2313, 2340 (2013)) ComEd asserts that the risks are
sufficiently great that Staff insisted upon a condition that major construction activity not
start atil full financing s procured. (ComEd IB aQ4)
Furthermore, to be built in Illinois, the Iowa portion of the Project must be first
approved by tte Iowa ttJlities Board. The low pJJcess isn it "infancy." The ifst ifing
was not made until July, 2013. According to Rl's CEO, the related franchise petition was
not even filed as of the time of the hearing. Moreover, RI does not expect an Iowa
decision until 2015, and there is "not a statutory clock associated with the Iowa process."
(ComEd IB ~ti. citing Sklly, if. 24-235)
In addition, ComEd argues, RI cannot afford to build the Project. RI has no
construction financing, ad if RI its siblings~:mcClean Line spent their "last dHar," they
would have less than 2% of the funds required. But, ComEd asserts, RICL will not do

•
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that, beause the evidence also sbws that Rock ISiind will not comm to fund and build
Project. (Id. aQ4-25, citing Berry, if. (1)60-1061)
Section IV.A.1.b of ComEd's initial brief is titled, "The Project is Based on
Assumptions Regarding Generation Type, Deliverability, Costs, and Benefits that are
Unrealistic, Speculative, anlbr Oterwise Flawed. (ComEd IB a 25)
Subsection IV.A.1.b.i is called, "Not 100% Wind Generation." RI witness Dr.
McDermott "assumes that a hundred percent of the generation that will provide the power
that will flow on the line is wind." (Tr. 122) ComEd states that other RI witnesses also
confirmed that the input data for their analyses are based on an hourly energy profile
"equivalent to 100% wind." (ComEd fl at 25, cigrGalli, if. 757-758)
In response, ComEd states that RI is prohibited from limiting the line to carrying
only wind and FERC denied Rl's request to give wind generation a preference. Rock
Island Clean Line LLC, 139 FERC 1[ 61, 142 at 31. RI witness Dr. Galli acknowledged that
RI must serve any generator that seeks to inter-connect, no matter how non-renewable.
(ComEd IB at 26, citlg i. ~8)

•

•

According to ComEd, the record shows that neither the Commission nor any party
can know today which type of generators will become subscribers of the line, if any ever
do. Com Ed argues, "The 100% wind assumption and the wind-based hourly energy
profile used to develop Rl's economic analyses are not supported by the record. As a
result, the conclusions from such analyses cannot be relied upon to demonstrate
compliance Wh theequirements for a CPCN.(/d.; see !so CmEd BOE ati)
Subsection IV.A.1.b.ii of ComEd's initial brief is titled, "Delivery Quality and
Limitations." ComEd asserts that Rl's economic analyses also fail to take into account
the delivery limitations that will result from the "to be determined" operating guides that
PJM has indicated will be necessary to ensure system reliability. Rather, RI assumes
that the line is able to provide full delivery of all energy reflected in the applicable hourly
energy profiles used to conduct the economic analyses. ComEd witness Mr. Naumann
testified that the analyses of benefits presented by Rl's witnesses are incomplete and
based on a speculative assumption about the Project's ability to deliver power. (ComEd
IB 826, citlg CmEd Ex. 4> REV at 1819)
According to ComEd, RI assmes the Project ~permit ta davery and injection
into the Illinois market, on a regular basis, of far more than the 1, 192 MW of firm
transmission capacity that would be available to RI under both of its queue positions.
(ComEd IB at 26-27, citing ComEd Ex. 1.0 2nd REV at 28, and ComEd Ex. 4.0 REV, at
18 -- assuming delivery of approximately 15 Million MWh of wind generation per year).
ComEd states, "To arrive at this assumption, RI posits that "operating guides" (a series
of actions including generator redispatch that must be able to be completed within 30
minutes in case of a triggering event) will be able to relieve limitations on the import of
power into Illinois so that far more that 1, 192 MW can be delivered on a regular basis
over the proposed line." ComEd asserts that those guides ee yet to be dmrmined ad
89
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Rl's assumption that they will have no effect on deliverability is premature, speculative,
and not supported by the record. <comEd IB at 2lsee also ComEd EI03t 1415)
Subsection IV.A.1.b.iii of ComEd's initial brief is called, "Excluded Costs." The
economic analysis undertaken by RI witness Dr. McDermott assumes that the cost of
building and maintaining the line are completely paid by subscribing generators and
therefore do not have to be netted against projected Illinois benefits. (ComEd IB at 27,
citing Tr. 122) In other words, Rl's studies "presume that Illinois customers pay none of
the costs of the Project, but that those costs are borne by out of state generators presumably wind." ComEd argues, "These economic assumptions underpinning Rl's
arguments are not valid. The assumption that those generators will fund the $2 billion
Project without any ultimate cost to Illinois consumers is simply not credible." (Id. at 27;
ComEd RB at 19-20)
ComEd cites testimony by Staff witness Mr. Zuraski that "[t]o be a financial
success, the costs of the Project and the costs of those wind farms utilizing the Project
must be recovered." (Staff Ex. ro at) 6fhe generators will not "eat" them, but ~ pas
them on "in the same way that sale tax, even though nominally ... [o]n the seller, it
eventually finds its way to the customers through the workings of the market." (Zuraski,
Tr. 681) Com Ed argues that Rl's economic analysis ignores this "inevitable reality."
(ComEd IB at 2128)

•

Com Ed also states that Dr. McDermott acknowledges that Rl's "economic analysis
does not incorporate the cost that md geerators would have to incur to inte;onnect to
[the] wstern inirconnection piJlt of the line .... " (Tr. 13~
ComEd next cites testimony from Mr. Zuraski that the direct testimony of RICL
witnesses "focuse[d] only on enain allege benefits of tte project. .. " and that RICL "has
not compared the benefits to the project's expected costs." (ComEd IB at 28, citing Staff
Ex. J) atl 1)
ComEd also contends that RI persists in excluding from its economic studies
network upgrades originally assigned to RI that will cost hundreds of millions of dollars
because of the retool facilities study. (ComEd IB at 28-29, citing RI Ex. 2.11 REV 812)
According to ComEd, the better evidence is that the hundreds of millions of additional
dollars of network upgrades that were originally identified by PJM and attributed to RI will
be required if generators want to actually inject, on a consistent basis, levels of energy
like that assumed in Rl's economic models. (Id. at 29, citing ComEd Ex. 4.0 at 3, and
Naumann, if 96; see eso ComEd RB t a29)

•

ComEd claims the evidence shows that the injection of more than the anticipated
1, 192 MW of energy, firm or not, poses a very real risk to system stability that must be
mitigated. (ComEd Ex. 4.0 REV at 8-9) ComEd states that RI believes an "as yet
incomplete and untested" PJM/ MISO "operating guide" can safely address this problem
on a permanent basis. ComEd argues, "On this key point, the testimony is in sharp
dispute: Rl's claim is made solely by Dr. Galli, an RI 'developer' who has no experience
90
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operationally in PJM, let alone ComEd's transmission zone, and whose institutional
interest is developing the Project." (ComEd IB at 29) ComEd offers the testimony of Mr.
Naumann, who has "decades" of experience, including in operations and security
coordination in PJM and Illinois, in particular, and whose institutional interest is the
protection of the system. ComEd asserts, "Mr. Naumann points out - and RI witnesses
admit, as they must - that the consequences of error are potentially catastrophic." (Id.,
citing ComEd Ex. 4> RE\Bt 91-2; se also CrnEd BOE afi} 1
In Subsection IV.A.1.b.iv of its initial brief, ComEd addresses "Other Qestionable
Assumptions."
ComEd states that RI asks the Commission to assume that -
notwithstanding Rl's claim that it will connect over 4,000 MW of new wind turbine capacity
in the Resource Area and deliver up to 3,500 MW of this power to Illinois -- there would
be "no changes to investment decisions by other investors for projects coming online in
the 2016-2020 period as a result of the Project, and likewise units that are close to closing
do not accelerate their retirement plans in these years as a result of the Project." (Com Ed
IB at 29-30, citing RI Ex. 4.0 REV at 21) According to ComEd, it is irrational to assume
that 4,000 MW of new wind turbine capacity will come online all at once, and it is even
more questionable to assert that no other projects will be impacted by the very large
increase in capacity and delivery that RI asserts will occur. ComEd argues, "Such an
assumption is neither reasonable nor rational, and the costs or loss of benefits to Illinois
resulting from the impact of this project on other projects are not reasonably reflected in
Rl's economic studies." (ComEd IB at 29, citing ComEd Ex. 4.0 REV at 36; see also
ComEd IB>E a l)
2.

Necessary to ADvide Adequate, Reliable ad Effi<Eint Sa1ice

Section IV.A.2 of ComEd's initial brief is titled, "The Project is Not Necessary to
Provide Adequate, Reliable, and Efficient Service to Customers." (see also ComEd RBOE
at13-15)
According to ComEd, Rhas empasized troughout this Docke ltat its p11ject is
a market venture that will be built if the market supports its construction, not a project that
must bEbuilt to satisfy any planning or operational standard. (ComEd IB at 30, citing RI
Ex. 10.13 at 4) Indeed, RI "makes clear" that unless it contracts with transmission service
customers, "the project will not go forward." (Id., citing RI Ex. 1.0 at 32) At the same
time, RI does "not clearly eschew" seeking a CPCN under the "necessary to provide
adequate, reliable, and efficient service" provision of the Act. Its Petition invokes this
portion of Section 8-406. (Petition at ~ 21) However, ComEd argues, no deficiency in
the reliability of the transmission system is alleged in the Petition and the references to
reliability are simply generic statements that transmission reinforcement is desirable
(ComEd IB ~o. citing Petition at~~)

•

In ComEd's view, RI has not shown that the Project is required to provide
adequate, reliable, and efficient service to customers. RI acknowledges that it did not
submit lte RDject to ebEeviewed ad prioritized on lte bais f>any public eed bf>JM
and stakeholders. (ComEd IB aSOciting RI Ex10.14 at ~-58)
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Com Ed asserts that the Project is not required to overcome any overloaded circuit,
instance of instability, low voltage, or other system condition. (ComEd Ex. 1.0 2nd REV
at 6, 47) ComEd adds, "Nor does RI claim that it is." Dr. Galli, Rl's "technical witness,"
stated:
And in yoatestimony you're nbtestifying that the IEJ£tric systemri
Illinois is otireliable, orrect?
A.
That is ccrect.
Q.
You're not testifying that the proposed addition of the Rock Island
Clean Line is required to make the Illinois system more reliable,
correct?
A.
That is ccrect.
Q.
And it remains to be correct that Rock Island has not provided
independent studies from Plljl or MISO demonstrating need dr this
project irthis p:>ceeding, ishat correct?
A.
That is ccrect.
(ComEd IB at 31, citlg I 749-750; see ~o 0mEd REDE at 1415)
Q.

•

ComEd argues that the testimony of RI concerning "loss of load" risk, apart from
its "serious flaws," neither claims there is any elevated risk of loss of load without the
Project and the additional generation, nor explains why the existing RTEfProcess would
not beha appropriate means d identify the besand least costneans of remed'1g any
such deficiency, if one were to actually exist. (CmEd IB at 31) Com Ed states, "Nor does
RI present any study or other evidence showing that the Project is the least cost means
of providing additional reliability or security." (Id., citing ComEd Ex. 1.0 2d REV at 39; see
also Com Ed ROE at '4
Com Ed asserts that the "vast majority" of what RI claims as adequacy, reliability,
or efficiency benefits are unrelated claims about how the Project will promote access to
wind energy or allegedly reduce its costs; and that there is no evidence that customers,
absent the Project, will be unable to access adequate generation or the types of
generation and/or RECs required to satisfy the Illinois RPS. (Id. at 32, citing ComEd Ex.
3.0 at 6) ComEd contends the Project is simply too indefinite and uncertain to reliably
support ay claim of inaeased access to §In peticular geerator otype osupply.

•

As discussed in the conclusions in Section Vl.J below, ComEd witness Mr.
Naumann raised a concern that Rock Island has not identified the network upgrades
required to properly connect the proposed line to ComEd's existing 765 kV transmission
system. The Proposed Order stated, in part, "As a condition of this Order, Rock Island
shall not attempt to effect the interconnection [with ComEd] until it has fully complied with
the applicable requirements of PJM and the other conditions in this Order, and has signed
all interconnection agreements." In its BOE, ComEd proposed "alternative exceptions
language" that would revise this condition to read as follows, "As a condition of this Order,
Rock Island shall not undertake any activities or exercise any rights that require or are
subject to receipt of a CPCN, including construction and interconnection of the subject
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line in Illinois, until it has fully complied with the applicable requirements of PJM and the
other conditions in this Order, and has signed all interconnection agreements." (ComEd
BOE at 20; Eateptions at 113)

3.

Reply Eief

In ComEd's reply brief, Section IV.A.2 is titled, "The Project is Unnecessary to
Promote Competition or Reliability." In Section IV.A.2.a, ComEd argues, "The Project
itself is acertain anc:Speculative." (ComEd RB at 15)
In ComEd's view, "The absence of customers is not, as WOW, Environmental
lntervenors, and IBEW suggest, a formality flowing from differences in timing between
generation ad transmission projects." (Id. at 16, citing V©W IB at 15-16; IBEW IB:it 910; Environmental lntervenors IB at 15-16) ComEd argues, "To the contrary, they cite no
evidence asuring futre catomers; their argurent is tip1istic ~eculation." (Id.)

•

ComEd asserts that this "is a critical failure with long-reaching implications" that
sheds considerable doubt over the Project's viability. (Id.) ComEd argues, "Though RI
and its supporters have continually highlighted the theoretical demand for renewable
resources, Rl's witnesses also have acknowledged they are unsure whether demand will
be sufficient to complete the Project." (Id., at 16-17, citing RI Ex. 10.13 at 4 ("[P]ermanent
installation of facilities cannot and will not commence unless and until the need for the
Project is actually established through the market test of transmission customers
contracting for sufficient service on the transmission line d support and justify iflancings
that raise sfficient capital to cover the total Project cost."))
Section IV.A.2.b of ComEd's reply brief is titled, "Rl's Claim that the Project Will
'Promote Deelopment of arEffectively Corpetitive Eletricity MEket' Also affs De to
Its fawed Uderpinning." (ComEd e at 18)
ComEd states that RI and its supporters posit that the Project will increase the
supply of low-cost renewable energy to Illinois customers, suppressing energy and REC
prices. (RI IB at 30, 42-49, 69; El IB at 4-13; WOW IB at 6-13; IBEW IB at 6-7) In
response, ComEd argues, "However, RI cannot even establish the Project will carry
renewable energy. Rather, RI and its supporters speak only to their belief that future
customers will be renewable resources." (ComEd RB at 18) RI does not, and cannot,
assert that it has any commitments from any generators now in development. ComEd
also states that the Production Tax Credit that subsidized wind development has expired,
and that FERC held that RI must serve all customers - whether wind or coal powered equally. ComEd adds, "Prohibited by federal law from giving preference to renewable
resources, RI cannot predict the resource mix or the cost of the resources developed in
the litsource Are." (ComEd RB at 19-20)

•

Com Ed states that RI promises that Illinois customers will pay none of the costs of
building and maintaining the line because these costs will supposedly be paid for by
subscribing wind generators (RI IB at 6). According to ComEd, "That unrealistic
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assumption is fatal. To begin with, without customers, generators, or market interest,
there can be no assurance of such 'merchant' funding. Indeed, RI expressly leaves open
the possibility of turning its back on this premise and directly recovering the Project's costs
from etail rtepayers." (Com Ed RBit 1S citlg Skelly, Tr. 277)
In its reply brief, ComEd also argues that Section 8-406(b)(1) not only requires a
proven reliability need, but requires the Project be proven to be the "least-cost" means of
addressing it. Rl's least-cost eidence i~directed sollt'" a sowing itsine s te least
cost way of delivering new wind power. For instance, RI compares the Project to the
status quo and ha i:nspect of bi.kjing aditional Wid reources irlllinois. (ComEd RB
at 22, citing RIB at 68-69) According d ComEd, this has nothing d do Vth wether the
Project is the least-cost means of reducing LOLE or increasing reliability. Likewise,
ComEd argues, Rl's comparison between high-voltage direct current ("HVDC") and
traditional alternating current technology is directed solely to the best way to build a line
to wstern Iowa, and isheds no light onha bet way d Eeduce LOLE or to rhprove a9
other measure b reability. (Id., citing RI IB t a8-72)

•

In ComEd's view, the studies "highlighted" in Rl's Initial Brief do not show that the
Project will even enhance system reliability. (Id., citing RI IB at 61-67) Rock Island argues
that the Project will improve reliability by delivering more supply to load and increasing
transmission transfer capability. (RI IB at 61-65) However, ComEd asserts, the record is
"entirely unclear" whether sufficient demand exists for the Project in the Resource Area;
unless generators are constructed in the Resource Area, the Project will be incapable of
delivering eletric eargy dcing periods oa shortfall. (ComEd RBit 2~ ComEd claims
the Project's contribution to system reliability is questionable in this respect. Additionally,
because the Project is nothing more than aengthy, high-voltage generator "lead line," its
ability to supprt the ,stem fia tlnsmission outage occcs is mited to j&t:ting aergy
at ComEd's Collins substation - the electrical equivalent of installing a generator at
Collins. Eirther, ComEd argues, fiit rees on its nwly p:11posed 765kV inta::onnection,
it will have reintroduced a single point of failure into a project that Rl's reliability claims
assume is Eedundant. (Corfid R at 3;2 <ting RI Ex2.15 at 42, RIB at 10, 3~

D.

ILA Position
1.

Necessary to ADvide Adequate, Rliable and Blcient Se.ice

According to ILA, "Rock Island has not met its burden to show that the Project
qualifies for a CPCN caese either 8ck Island noPJM ha sown ttat thEProject s
needed for reliability; and the alleged benefits from the Project being used to transport
wind energy from the Resarce Ara (gearally, NW dwa) to the PJM mEket r§ion ai
too speculative to support a CPCN." (ILA IB at 16) ILA argues, "It is premature for the
Commission to consider granting a CPCN to Rock Island because too many risks,
unknowns and uncertainties exist surrounding an interconnection with the [ComEd]
facilities at the Collins su~tation." /f:J.)

•
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The ILA contends that Rock Island has not shown that this project is needed to
supply Illinois with reliable electric power. (Id., citing ILA Ex. 1.0 REV at 3; see also ILA
RBOE at ~)
The focus of ILA witness Dr. Gray's testimony was that Rock Island, and the
Project, do not meet the requirements under Section 8-406(b) for a CPCN. With the
advent of regional transmission organizations ("RTOs"}, including MISO and PJM, and
policies and cders bthe FERC, tte role of transmission-owning public Litities and tale
regulatory commissions has changed as those roles pertain to electric transmission
planning, markets, and operations. Dr. Gray testified that MISO has a process for
determining the need for high-voltage transmission projects within MISO's multi-state
operations; and its process produces an annual MISO Transmission Expansion Plan
("MTEP"). PJM has a similar process for the area of its multi-state operations, producing
its Regional Transmission Expansion Plan ("RTEP"). (ILA Ex A> aS-4)

•

Dr. Gray testified that MISO administers wholesale electricity markets and
coordinates transmission planning within a multi-state region that includes most of Illinois.
The MTEP process includes a broad array of interested stakeholders that provide input
into a comprehensive process that identifies essential transmission projects, which go
before the MISO Board of Directors for approval. The objective of this process is to
ensure the reliability of the transmission system over the planning horizon; provide market
efficiency and other economic benefits; facilitate public policy objectives, such as
renewable portfolio standards ("RPS"); and address other issues and objectives that the
stakeholder process helps identify. The development of the MTEP includes several steps,
with multiple stages of review and refinement as the process proceeds. (ILA IB at 17,
citing I~ Ex A> at) 4
Dr. Gray further testified that MISO's MTEP process identifies and evaluates
transmission projects designed to provide value in excess of cost under many future
policy and eonomic conditions. Such p1jects, which will provide regional public policy,
economic, and/or reliability benefits spread across MISO's footprint, become designated
as Multi Value Projects ("MVPs"). As an example, Dr. Gray described MISO's 2011
MTEP, in which MISO's Board identified 17 high-voltage transmission projects, which
became integrated into MISO's subsequent 2012 MTEP planning model. Dr. Gray stated,
"According to the 2012 MTEP, these 17 MVPs promise the delivery of 41,000,000 MWh
of enewable enegy ech ,ar." ltJ., citing UA Es:. 7.0 a6 ad 71. 85-6)
Dr. Gray stated that the area where Rock Island expects wind generation to be
developed to connect to the Project, referred to as the Resource Area, is located in the
MISO footprint. He said the Project would operate as an "unusually long generator lead
line" connecting such generators to the PJM alternating current transmission system
operated by PJM, and therefore, would not contribute to the high voltage transmission
expansion of the MISO transmission network. (ILA Ex. 7.1 at 6) He testified that as a
result, the range of benefits provided by transmission projects selected as MISO MVPs
would not apply to or be provided by the Rock Island DC Project, which would move

•
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power exclusiely in onmirection ad wuld nb 8 <fully iregrated pa of theegional
AC etwork. (.lA IB at 18, citlg ILA Ex. 7l a6-7)
Dr. Gray stated that, even though the Project was not a product of the MISO MTEP
process, Rock Isled ad ep1ected thEProject wuld be rftected in the MISO MEP for
2012 but that it was not; that a MISO planning appendix had identified it as conceptual.
(Id., citing UA Ex. iU at €5)
ILA states that the MISO MTEP process, and resulting MVPs, were recently
addressed in the context of another major electric transmission project. According to ILA,
in the Order in Docket 12-0598 -- the Ameen Transmission Company of Illinois ("ATXI")
Illinois Rivers Project -- the Commission determined the ways many of the factors and
considerations pertaining to a MISC-undertaken planning process and resulting project
ILA
feed into and relate to the utility's presentation of the project when iseeks a ecN.
states that the Commission, and parties, benefitted by the ATXI Project having been
vetted through a thorough process, with review by technical experts at MISO and
elsewhere who understand the regional grid and could consider the Project in the context
of tte overll r+so region(ILA Bat 1819)

•

•

UA contends that even though the ATXI Project arose out of the MISO MTEP
process, the Commission nevertheless "rightfully reviewed it" from a technical and
operational perspective, rather than merely rubber-stamp it because it had been vetted in
the MISO MTEP as an MVP. (ILA IB at 19) ILA believes a key point here is that the
Commission's review occurred only after MISO ha¢erformed its-ole with respect to the
ATXI Project, and not before. This is in contrast to the Rock Island Project, for which Rock
Island is urging the Commission to place its trust in MISO, and PJM, to do their jobs
prospectively, without any subsequent review by this Commission, and other interested
Illinois stakeholders who would not have been as involved in the RTO processes. In ILA's
view, the Commission must conduct its own review that is sufficient to satisfy itself that
Rock Island and its proposed Project meet the statutory requirements under PUA Section
8-406; the Commission may not abdicate its statutory responsibility to MISO, to PJM, or
to Rok sland. /{J.)
ILA states that in contrast to tte Rock Island Project, the ATXI Project ICC Docket
12-0598 was developed through a multi-year MISO planning process beginning with a
Regional Generation Outlet Study in 2008, the start of a detailed analysis of the
transmission system that led to the implementation of the ATXI Project along with other
MVPs. ILA asserts that these MVPs, including ATXl's Project, were developed utilizing
reliability and economic analyses applying several future scenarios to determine the
robustness of the designed portfolio under different potential energy policies. The ICC
found that "a 345 kV transmission line is necessary to address transmission and reliability
needs in an efficient and equitable manner and will benefit the development of a
competitive electricity market," and that the record, which included the testimony of a
witness from MISO -- "provides no grounds for the Commission to generally find that ta
Illinois Rivers Project is not the best approach to meet the needs" involved. The
Commission concluded that "the record supports a finding that the type of project
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represented by the Illinois Rivers Project is necessary and appropriate under Section 8406.1 (f)(1 ). " l(_A 18 ~9-20)
Dr. Gray also described the corresponding structure and processes for PJM. He
said PJM administers wholesale electricity markets and coordinates transmission
planning for the PJM region, which, while including the ComEd service territory, mainly
encompasses eastern states. The PJM RTEP process is similar to MISO's MTEP
process, considering the effects of system trends such as long-term electricity load
growth, generator retirements, patterns of generation development, demand response,
and energy efficiency. (ILA Ex. 7.0 at 6) He stated that PJM has not evaluated, and will
not ealuate, thJugh its RTEP proess, whether the Rolt Island Project is needed. (ILA
18 at 21 f:iting UA Ex. 72 at '
ILA states that in ICC Docket 13-0657, ComEd is seeking approval for its Grand
Prairie Gateway Project, and that ComEd's Petition describes how its project resulted
from PJM's RTEP process, with PJM selecting the project in October 2012 following its
analysis of several projects that addressed the issues involved with the ComEd
transmission system. (ILA 18 a 21)

•

ILA stms 11at ta PrjEct was l!lo not included in PJM's RTEP for 2012, despite
Rock Island's expectations that it would be included (even though not a project resulting
from the PJM RTEP process), and that and it was not apparent to Rock Island why it was
excluded. (Id. at 22, citing ILA Ex. 7.0 at 6-7) Dr. Gray stated that PJM is unlikely to treat
the Project as potentially real, rather than conceptual, unless and until the Project has
adequate ebscribers. (ILA Ex. Al a T
Dr. Gray stated that under the first prong of Section 8-406(b )( 1) -- "that the
proposed costruction is necessary tcprovide adquate, reliable, ancefficient service to
its customers and is the least-cost means of satisfying the service needs of its customers"
-- the statutory standard appears to place the burden on Rock Island to demonstrate
customer need for the Project before RICL is eligible for a CPCN; whereas, "because the
Project as no ostomers, RICL appears ct be requesting a efferent sequence, wereby
the Commission issues a CPCN first, and then RICL attempts to demonstrate customer
demand, or need, for the Project." (ILA 18 ~2-23, citing ILA Ex Al at 8)
Rock Island took issue with Dr. Gray's direct testimony on this point, arguing that
because the Project was designed as a merchant project, it necessarily is not meant to
have customers at this stage. ILA states that Dr. Gray, in his rebuttal testimony,
responded to Rock Island's argument by stating that Rock Island's argument highlights a
significant weakness in its business model, by which Rock Island is circumventing the
regional planning processes normally utilized for new interstate electric transmission
projects. Dr. Gray stated that, regardless of Rock Island's business model, the PUA
Section 8-406 requirements still apply and must be satisfied in order for a CPCN to be
granted, and that the need to be shown is "customer" need, not needs of the public in
general. (.lA 18 at 23 citig ILA Ex7.2 a ~

•
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ILA also states that Staff engineering witness Yassir Rashid and ComEd witness
Steve Naumann both testified that the Project is not one that is needed for electric service
reliability. (1A EB at 32 seEBlso ILA REDE at ~

2.

Promotion 6 Dvelopment 6Effectively Competitive Mrket

Dr. Gray next examined whether Rock Island and the Project satisfied the
alternative, second prong of Section 8-406(b)(1 ), which states, "or that the proposed
construction VM promote ta development of an efftively competitive tectricity rarket
that operates efficiently, is equitable to all customers, and is the least cost means of
satisfying those objectives."
In his view, Rock Island has failed to satisfy this second prong requirement for
several reasons. (ILA IB at 25, citing ILA Exs. 7.0 at 10 and 7.2 at 8) First, he said the
significant negative land-use impacts and externalities that Rock Island and the Project
would impose on the Illinois public for the primary benefit of the eastern PJM states to
meet tteir RPS §ls.

•

Second, Dr. Gray testified that in the absence of actual subscribers, or customers,
Rock Island's assumed traits and characteristics about generators that could potentially
connect to EllProject canot be sustantiated. et-Said Rolt lband witness Bey aed
eight hypothetical wind farms, with assumed locations and operating capacity factors,
from which he derived hypothetical production data that was provided to Rock Island
witness Moland to use in his PROMOD simulation results. Rock Island witness Dr.
McDermott then took those PROMOD results to develop his economic analysis. Dr. Gray
testified that because the operating or other characteristics of any wind farms that may
materialize are unknown, and the FERC refused to grant Rock Island's request to prohibit
non-renewable energy geerators from connecting to and using the Project, any analysis
based on Mr. Berry's hypotheticals lacks validity. (ILA IB at 26, citing ILA Ex. 7.0 at 1112)
Third, Dr. Gray stated that Rock Island has reserved the right to seelto switch the
project from merchant status and have allocated, to Illinois electricity consumers, future
transmission costs of unknown amounts. He testified that Rock Island President Michael
Skelly, in his direct testimony, left open the possibility of seeking cost recovery for the
Project through the regional cost allocation process. Such a change in the way the Project
is financed would result in Project costs being allocated to load-serving entities, such as
ComEd, and their customers. As Dr. Gray pointed out, a transmission project designed
as a cost recovery or cost allocation project would normally go through the RTO planning
process (MISO l\JEP or PJM REP) and b€Subjected d a rdl:ad group bstakeholders
and enhanced scrutiny. ILA adds, "A post-development cost-allocation request would lack
the discipline, openness and scrutiny it should [have]." (ILA IB at 26-27, citing ILA Ex. 7.0
at12)

•

The subject of the possible re-classification of the Project to one whereby Rock
Island is able to recover Project costs through tariffed rates rather than through negotiated
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contracts with willing subscribers was the subject of further testimony during this
proceeding, with Rock Island offering to place certain conditions on its ability to seek cost
recovery treatment. Rock Island's "final word" on the matter was presented through the
surrebuttal testimony of Rodtland mess Berry werein he, spelling for RocMsland,
further modified the condition under which Rock Island could re-structure the Project as
a cat-recovery project rather tharune by which revenues would depend upon uluntary
Rock Isled - sbscriber egotiations. (ILA W 27 citig RI Ex 1~6 atines 486-497)
ILA argues, "Rock Island's assurance that, if it decides to switch the Project to a
rate-recovery model, it will come back to the Commission for permission to have is Project
costs imposed on Illinois retail ratepayers through regional cost allocation, may have
some surface appeal but the assurance is superficial. Many unknown factors surrounding
such a process remain - "the devil's in the details". (ILA IB at 27-28) ILA states that Staff
witness Mr. Zuraski acknowledged that certain questions remain unanswered by Mr.
Berry. ILA states, "Mr. Berry failed to indicate, for example, (i) what section of the PUA
might govern such a proceeding; (ii) what showing Rock Island would be required to
make; (iii) what standard the Commission would apply in making a decision; or (iv) what
time period within which the Commission would need to make its decision." (ILA IB at 28,
citing Tr. at 687-688) ILA stated that MrZuraski could not think of a reason Rock Island
would seek a change to cost allocation unless it was under iflancial distress, meaning it
was not maklg an adequate rate b rtmn o investment, or possibly ias losing money.
(Id., citing Tr. 8689)
Fourth, Dr. Gray ontended ttat lack sland is nwilling to aequately r:utect the
Illinois public from tte riskS>f failure of the Project. (JA IB at 25, cig ILA Ex 7.0 t ~O)
Dr. Gray stated that a wind energy project typically has a decommissioning plan including
an ecrow fund or dter financial security to help cover decommissioning costs and land
reclamation costs in the event the project fails and is no longer used. (Id. 828-29, citing
ILA Ex. 7.0 at 13) In its initial brief, ILA states that Rock Island pointed out that it is
uncommon for electric transmission line developers to have to post financial security to
protect against the possible decommissioning of the project. I LA argues, "The Rock Island
Project, however, is not comparable to other transmission projects in that, (a) it is not
designed to have regulated rate recovery protection, and (b) it will be housed in a single
purpose legal entity. In these two important aspects, then this Project more closely
resembles a wind energy project, and financial security is therefore a reasonable
requirement d rilpose on the RJject owner." (ILA IB at 28)
Dr. Gray's "fifth reason" as to why Rock Island has not met its burden under the
second prong test of PUA Section 8-406(b )( 1) was that the modeling of temporary
reductions in locational marginal prices, due to importation of low marginal cost wind
energy into northern Illinois, is not tantamount to demonstrating that the Project will
promote the development of an effectively competitive electricity market in Illinois. (ILA IB
at 25, citing ILA Ex. 7.2 at 8) Dr. Gray stated that many changes have taken place in the
Illinois electricity market to enhance competition in the six years since the competition
prong of Section 8-406(b)(1) was added. Rock Island's modeled temporary price
reductions do not, in Dr. Gray's view, equate to the transparency, low entry and exit
99
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barriers, low transaction costs, low externalities, and the absence of market power that
are characteristic of effectively competitive electricity markets. (ILA 18 at 29-30, citing ILA
Ex. 72 at iS)
In its initial brief ILA next addresses the Building Owners and Managers
Association's ("SOMA") support of the Rock Island project insofar as it "is market-based
and does not increase costs to SOMA/Chicago members." (ILA IB at 30, citing SOMA
Ex. 1.0 at 3) ILA states that BOMA also conditions its support to the extent it increases
reliability. ILA argues, "In fact, a decrease in reliability is a factor mitigating against
BOMA's support for the project. With this said, SOMA has absolutely no opinion as to
the technical aspects of the project." (ILA 18 at 30, citations omitted)
In its BOE, ILA states that Staff witness Mr. Zuraski acknowledged that his analysis
is abject to onsiderable ucertainty. l(_A BOE at 1'
ILA also argues that the financing condition addressed in Section VIII of this Order
below should not be used to support a finding that the competition prong criterion has
been rat. ft/. at 1Q11, 14)

E.

•

IAA

IAA, also known as the Farm Bureau, did not put on witnesses. IAA did cross
examine other Parties' witnesses. IAA also filed initial and reply briefs, in which it
addresses "whether [the Project is] necessary to provide adequate, reliable, efficient
service or will promote development of an effectively competitive electricity market." IAA's
position is that "no need exists for the Project." (IAA IB at 9)
IAA argues, "By Rock Island's own direct admissions, it does not assert that the
Illinois electricity market is inadequate, unreliable, inefficient, or uncompetitive" or that
"the Project is required, or necessary, to make the Illinois electricity market adequate,
reliable, efficient, or competitive." (IAA IB at 9, citing Tr. 162 and 749-750) According to
IAA, the effect of the Project on the reliability of the electric system is unknown at this
time, and Rock Island has presented no evidence demonstrating that that reliability will
be adversely affected without the Project. In addition, economist Richard Zuraski of the
ICC Staff has opined that a competitive electricity market already exists in Illinois. (Id.,
citing StafEx. 3.0 a6)

•

IAA cites testimony by ComEd that Rock Island "has not claimed or shown that the
Project is necessary for reliability, operating efficiency, or market efficiency in the regional
planning process ... " (IAA IB at 10, citing Com Ed Ex. 1.0 at 6) IAA asserts that RICL has
not provided a single study, such as a load flow study, to demonstrate that the reliability
of the Illinois electric transmission system will be compromised if the Project is not
completed. (Id., citing Staff Ex1 .0 at ~ IAA also contends that, as a merchant project,
Rock Island currently has incomplete re-tooled System Impact Studies and Facility
Studies in PJM, an incomplete "no harm" study from MISO, and that the etimated costs
of the new facilities for interconnection into the PJM system are unknown. (Id., citing
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Com Ed Ex. 1.0 at 20-21) IAA argues, "Plus, the Commission does not have the typical
benefit of evidence of a demonstrated public benefit from the regional planning process
for Us Prjl!ct." (Id.)
On the suJEct of the ede of atproject, RICL mess Mr. Bey astified that ah
"permanent installation of facilities cannot and will not commence unless and until the
need for the Project is actually established through the market test of transmission
customers contracting for sufficient service on the transmission line to support and justify
financings that raise sufficient capital to cover the total Project cost." (RI Ex. 10.13 at 4)
Further, Mr. Skelly stated the supplying wind farms on the western side of the Project in
Iowa do not exist because "it would be foolhardy to build them unless you had a
transmission path to get to market." (Tr. 235) IAA argues, "So, when asked whether (1)
transmission ostomers exist that eed ttis proposed trnsmission line, (~ rtmsmission
customers exist needing this proposed line in a sufficient quantity to economically justify
the Project, (3) the capital markets will finance the Project, (4) wind farms will spring up
in loia to supply eleatc loapand (5) PJM and MISO will aive at cpositive or negative
decision on the Project's effect on the reliability of the electric systems, the answers are
all: 'I don't know.'" I~ El at 11)

•

IAA states that when pressed on the "I don't know" issues, Rock Island provides
no recedent fothe Commission to rely upon. IAA states that Rock Island's expert Karl
McDermott characterized the Petition for a merchant line as a matter of first impression,
and is unaware of any situation where the ICC has (1) issued a CPCN where the applicant
indicated it would not construct a transmission line if customer demand did not
materialize; and, (2) issued a CPCN where the applicant had not unconditionally
committed to build a transmission line if granted a CPCN. (IAA 18 at 11-12, citing Tr. 140141) In IAA's view, Rock Island is asking the Commission to take a "leap of faith" on a
first-impression me;hant trnsmission line pDject with o clear eKlence of need(/d.)
Rock Island is choosing to wait to hire the necessary employees until they are
needed, stating "we do not hire people who have nothing to do." (Tr. 239, Skelly) IAA
states that ltjck Isled is waiting to see fithere is:1 need for tharansmission line before
it seeks financing, then it will hire employees to construct and manage the Project. IAA
argues the Commission should insist that RI establish a need for the Project prior to
issuance of a CPC~AA IB3t 1~
IAA argues, "The ICC Staff's position on need is correct: the project is needed if
'the reliability of the electric systems in Illinois will be adversely affected if the proposed
project is not built."' (IAA 18 at 12-13, citing Staff Ex. 4.0R at 3, Rashid) IAA contends
that Rock Island has presented no evidence that Illinois will be adversely affected if the
Project is not built, and has presented no evidence that the Project is required to make
Illinois' electric system competitive and reliable. IAA states, "ILA witness Jeffrey Gray,
PhD, is also correct in stating that Rock Island 'might be able to demonstrate need if it
could show that the Project is adequately subscribed. Until then, the demand, or need,
for tte Prjl!ct i9>peculative.'" (Id., citing UA Ex. Al at 7)

•
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In its BOE, IAA argues that Rock Island has not shown that the Project is the least
cost reans of satfying ta service eeds of its stf>mers. I~ BG! a9)
IAA also argues that Rock Island has failed to establish that the proposed
construction will meet the second alternative test, also referred to as the competition
prong, in 8ction 406(b)(1). fti. at 1Q16)
In its RBOE, in response to Rock Island's BOE, IAA argues that "the r:nject is not
necessary a a!quired b)the first r:nng oSection S:i06[{b )( 1)]." (IAA RBOE at 5-6)

F.

Wind o Wes Peition

Wind on the Wires presented the testimony of Michael Goggin, who is a Senior
Electric Industry Analyst at the American Wind Energy Association ("AWEA").
WOW's briefs are limited to the issue of how Rock Island promotes a competitive
electric market within Illinois. (WOW IB at 4) WOW states that a competitive electricity
market includes, but is not limited to, wholesale electricity prices as well as prices for
renewable electricity, and that Rock Island provides additional low-cost electricity supply,
which reuces thEprice belectricity in II lints. (Id.)

•

According to WOW, Rock Island also reduces the cost of renewable energy used
by Illinois ratepayers. Illinois has a renewable portfolio standard ("RPS") that requires a
minimum percentage of the total electricity supply used to serve the load of ComEd and
Ameren Illinois ("Ameren") Uointly referred to as "Illinois utilities") and alternative retail
electric suppliers ("ARES") to come from renewable energy resources. (Id. a ociting 20
ILCS 3855/1-75(c) for utility requirements, and 220 ILCS 5/16-1150 for ARES
requirements) WOW states that Illinois also has a geographic preference provision
stating that after June 1, 2011, the standard must be met by renewable energy resources
located in Illinois and in states that adjoin Illinois, which includes Iowa, where much of the
wind development enabled by Rock Island will be located. If renewable resources are
not available in those states or found to be cost effective, then the IPA can accept
renewable energy resources from "elsewhere" for compliance. (WOW IB at 5, citing 20
ILCS 385/1-75(c)(3))
The procurement of renewable energy and renewable energy credits for the
utilities is managed by the Illinois Power Agency ("IPA"), whose procurement proposals
are reviewed and approved by the Illinois Commerce Commission. The standard is to
procure "cost-effective renewable energy resources." There are two components to being
cost-effective. First, the bid price of the product must be below a benchmark value
established pursuant to section 1-75(c)(1 ). Second, the total cost of procuring renewable
energy resources d not e«eed tte lirtt stied in action 1-75(c)(2). ~OW B a6)

•

ARES can self-procure up to 50% of their requirement, and they can also make
annual alternative compliance payments ("ACP") into a Renewable Energy Resources
Fund managed by the IPA. The relevant statutory language regarding a competitive
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market relates to the ACP rate, which effectively sets a cap on what utilities will pay for
their renewable aergy Eesources. (WJW IB at m, citing §5/16-115D(d))
WOW contends that Rock Island meets the finding required by Section 8-406(b)
by "delivering more wind energy into Northern Illinois, keeping both wholesale electricity
prices and the cost of renewable electricity low dr IMiois rtepayers." lraddition, WOW
argues that "providing a larger supply of renewable energy helps to ensure that the
required procurement of renewable energy or renewable energy credits ('RECs') is cost
effective [which] promotes a 'competitive renewable electricity market' in Illinois." (WOW
IB at) 6
Another benefit to Illinois consumers is that the transmission facility will lower
consumer electricity costs and provide a hedge to fuel price volatility, both of which
facilitate an effectively "competitive electricity market that operates efficiently." (Id. at 67)

•

WOW states that the RICL Project is intended to facilitate wind development in
Iowa, Nebraska, South Dakota and Minnesota, and deliver that wind energy to load
centers in Illinois. According to WOW, wind energy reduces production costs and
wholesale market prices by displacing more costly forms of generation in the supply
curve. (Id., citing WOW Ex. 1.0 at 13-14) WOW asserts that this reduction in market
prices applies to all market transactions, as it lowers the overall wholesale market prices,
and that the New York State Energy Research and Development Authority ("NYSERDA")
found that each regawatt-hour of renewable energy produced within New York resulted
in $100 wrth otonsumer electric saings. (WOW IB at 7, citing WOW Ex1 .0 at14)
WOW submits that further support for the price-reducing value of wind energy is
the IPA report on the costs and benefits of renewable resources. One of the conclusions
of the 1'1'. report from 2()2 ias:

•

Renewable resources, in particular wind, have played a dramatic role in
reducing electric energy prices in Illinois and the entire Eastern
Interconnection, as measured by the impact on Locational Marginal Prices
(LMPs). Modeling work commissioned by the IPA and corroborated by
similar iftdings in Massachusetts suggests 11at for 2011 the int§ration of
renewable resources into the power grid has lowered Illinois' average LMPs
by $1.30 per mega-watt hour (MWh), from $36.40 to $35.10 per MWh. The
aggregate result is a savings of $176.85 million in total load payment for
generation in Illinois. While this does not directly translate to dollar for dollar
savings in consumer bills for the same time period, due to the fact that utility
consumers are served via a portfolio of resources of different vintage, it
points out the magnitude of the benefits accruing to all consumers in
lowered underlying electric energy cost drivers. Over time, the effect of
lower LMPs due to growing renewable capacity will be reflected in
procurement outcomes."
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(WOW B a8; WOW Ex.

:0 at 2~13 iting IPA iijport at 3-4)

WOW next argues that "transmission promotes a competitive market in Illinois."
(WOW B a8)
In WOW's view, transmission is esseal in deliering wind eergy from Vvld-rich
areas into Illinois, reducing the potential for generators to exercise market power and
protecting customers against unpredictable fuel price volatility. WOW asserts that a weak
grid makes it possible for generation owners to exert market power and charge excessive
prices, and that more supply options make it less likely that a particular supplier will be
able to exert market power. (Id., citing WOW Ex. 1.0 at 16) WOW asserts that a
transmission provider does not have an incentive to relieve congestion that restricts the
output of a competing merchant generator if doing so will make the transmission
provider's own generation less cmpetitive. fti. 88-9, iting WOW Ex. 1.0 817) WOW
states, "In this instance the RICL line would lower wholesale costs in Northern Illinois and
reduce the profits of generators in the area, such as Exelon and others." (Id., citing RI Ex.
4.0 at 25-28)

•

According to WOW, numerous studies have found that the benefits of transmission
are multiple times larger than the cost. WOW states that a study of a high-voltage
transmission line across Kansas, Oklahoma and Texas, by Charles River Associates
concluded transmission would provide economic benefits of around $2 billion per year for
the region, which was four times the amount of transmission investment. (WOW IB at 9,
citing WOW Ex. 1.0 at 17) WOW states that Synapse Energy Economics studied the
addition of 20 to 40 gigawatts of wind capacity to new transmission lines in MISO and
found that a typical household would save between $63 and $200 per year. (Id., citing
WOW Ex1 at 18)
In addition, WOW argues, transmission is an important mechanism to protect
consumers against unpredictable volatility in the price of fuels used to produce electricity.
Transmission can alleviate the negative impact of fuel price fluctuations on consumers,
and can cost-efficiently move electricity over large regions, such as within or between
Regional Transmission Organizations, thus enabling consumers with the ability to buy
power from areas in which it might be cheaper than local prices. According to WOW, this
increased flexibility helps modulate swings in fuel price by making demand for fuels more
responsive to price. Utilities can decrease the use of electricity from more expensive fuel
sources when they can respond to pee signals. WOW contenel that lfJctuations in the
price of dssil fuels are likely to continue, particularly if the electric sector becomes rnre
reliant omatural ga. 'f:JOW IB atl 0, citing WOW Ex 1J at 15-16)
Section IV.A.1.ii(b) of WOW's initial brief is titled, "RICL Promotes a Competitive
Renewable Eletricity Market in lllines." 0/VOW IB atl 1)

•

WOW states that Illinois has a statutorily-driven demand for renewable energy that
requires a certain percentage of electricity supplied to customers come from renewable
energy resources and wind generation, and that Rock Island will make it easier for electric
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suppliers to meet their statutory requirements by delivering wind energy into Northern
Illinois from an area with very high capacity factors and energy potential. According to
WOW, NREL's data indicates that those states - Iowa, Minnesota, Nebraska and North
Dakota -- have a combined wind potential that is 26% of the entire U.S. onshore wind
potential andi5 time geater than the current electricity demand of Illinois. (WOW B at
11, citing WOW Ex. 1.0 at 3) WOW submits that while RICL has a capacity of 3,500
MWs, the far larger potential for wind capacity near the O'Brien County terminus would
promote competition cfr access to RICL and \t!JUld help keep the renewable energy and
REC cats low. ltf.)
The Illinois RPS drives the need for renewable energy in Illinois. Utilities and
ARES are required to procure an amount of renewable energy or RE Cs equal to a certain
percentage of their overall delivered energy. Utilities are to procure cost effective
renewable energy or RE Cs from Illinois or adjacent states. If they cannot meet their target
percentage from resources within that area, then the utilities may procure it from
anywhere within the United States. (WOW 18 at 11, citing 20 ILCS 3855/1-75(c)(3)). The
ARES do not have the two-tier geographic preference that is applied to the utilities
procurement, and are allowed tcprocure REs from anywhere within BM or MISO(/d.,
citing 20 ILCS ffi~115D(a)(4))

•

WOW states the d reet the 116~ RIS El!quirements in a coseffective ranner
through 2026, more renewable energy supply, such as wind generation, needs to be
placed into operation. WOW estimates that approximately 3,000 to 4,000 megawatts of
incremental wind capacity, beyond what is installed as of the end of 2012, will be needed
for thElltilities and ARES to satisfy the rEluirements of the lllincfiPS. (Id., citig WOW
Ex. 1l at 83)
According to WOW, MISO's analysis indicates that Illinois' incremental need for
wind generation, in addition to what is available in 2012, would be most efficiently met
with a combination of in-state and out-of-state wind generation. (WOW 18 at 12; WOW
Ex. 1.0it 6 citing MISO Multi Value Project Portfolio: Results and Analyses ("MISO MVP
Report") at 65 (January 5, 2012)) WOW states that RICL will provide Illinois access to
high capacity areas in Western Iowa, Southwestern Minnesota and Eastern North Dakota,
which are areas with higher wind capacity factors than Illinois. Consequently, WOW
submits, the cost per megawatt-hour of wind energy produced in those states is lower
than the cost of wind energy produced in Illinois. (WOW 18 at 12, citing WJW Ex. 1.0 at
5-6)

•

WOW states that wind energy generated in Iowa is eligible for satisfying the ARES
compliance obligation, and it is within the utilities' first/primary tier for geographic
preference. The resources in the other states near the Resource Area (i.e., North Dakota
and Minnesota) also satisfy the ARES compliance obligation, and will qualify for the
Utilities' compliance obligation if they cannot meet the need with cost effective resources
from the ifst/primary tier. WOW clims this editional supply of wind energy will tend to
lower the price of renewable energy or RECs that are bought by utilities or ARES in
Illinois. As a result, WOW argues, RICL promotes renewable energy competition by
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lowering the prices of renewable energy and RE Cs which will lower the cost of compliance
with the llliois RPS. VIJ..OW B at ~'ID)
Section IV.A.1.ii(c) of WOW's initial brief is titled, "The Costs and Benefits of the
Rock lland Project ~ Equitaly Allocated." (WOW 18 at 13)
WOW asserts that high-capacity transmission lines inherently provide benefits
across a large area because the large amount of energy they carry provides price
reducing beefits ad !!solves costraints across a Wle eea, and the thEfERC noted
this fact when approving MISO's MVP cost allocation proposal. (WOW 18 at 13, citing
wow i:t.1.0 a 2~
WOW argues that another benefit of wind that is broadly distributed is wind's role
in offsetting water consumption by other forms of electricity generation. WOW states that
RICL witness Moland's analysis indicates that the wind enabled by Rock Island would
reduce water consumption amss the eastern U.S. by 3.5 billion gallons in 2016 ad 3.1
billion gallons in 20. ~OW B an4, citing REx. J:l)
WOW makes other assertions without citation to either the record or to citable
authority.

•

•

Section IV.A.1.ii(d) of WOW's initial brief is called, "Lack of Contracts with
Interconnecting Geerators Sould ot Del~ tte Project." (WOW 18 at 15)
According to WOW, Rock Island's proposed finance plan is sufficient to warrant
approval for purposes of a certificate of public convenience and necessity. WOW
contends that Rock Island has secured sufficient initial capital to fund the development
and permitting activities for RICL; RICL will finance the remainder of the construction and
operations through an anchor tenant purchasing up to 75% of the capacity on the Rock
Island Project and the remaining capacity being sold to customers through long term
contracts; and that the costs of the Rock Island Project will be recovered from the anchor
tenant and customers through negotiated rates charged for access to Rock Island's
transmission capacity. (Id., citing RI Exs. 1.0 at 8 and 10.0 at 31, 38) WOW states that
as a condition of approval of the CPCN, RICL will agree to not commence construction
until it has obtained sufficient funding commitments to build the project, and that this
condition is subject to Commission verification of such funds. (Id., citing RI Ex. 10.13 at
2-3)
In WOW's view, delaying the approval of the line beyond what is required in the
conditions agreed to by RICL causes undue delay to wind projects in or near the Resource
Area and delays the millions of dollars in savings to Illinois ratepayers as calculated by
RICL witnesses. (WOW 18 at 15-16, citing RI Exs. 3.3 and 4.0) WOW argues that
developing transmission prior to the development of wind plants is common, if not a
necessity, since a wind plant needs the transmission outlet in place prior to being built
(Id., citing WOW Ex. at 10-11 ), and that there are plenty of developers ready to build in
areas with high capacity factors such as the Resource Area. (Id., citing RI Ex. 10.19 Rev.)
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WOW also submits that another check on the potential demand comes from the
interconnection queues in the states neighboring the Resource Area. WOW states that
Iowa has 3,956 MW in the interconnection queue, zero of which are listed as "under
construction;" that Minnesota has 3,294 MW of proposed wind projects; and that South
Dakota has 989 MW of proposed wind projects. WOW also states that the Southwest
Power Pool ("SPP") maintains the interconnection queue for the state of Nebraska, and
its queue indicates 1,659 MW of proposed wind projects with active interconnection
applications in tsbraska. (WOW B an6, citing WOW Ex. 1.0 a6)
WOW argues, "Thus, there ae plent~f ptential customes for RICL that make it
highly likely that RICL will be able to secure financial commitments to build the line.
However, even if RICL does not get sufficient financial commitments, Illinois ratepayers
are protected by the condition that RICL would not be allowed to start construction until
they've obtained sufficient financial commitments to build the project -- as reviewed and
monitored b)Staff." (Id.)
Reply Eief;

•

RBCI

In its reply brief, WOW responds to an assertion by IAA that Rock Island has not
met the first finding in section 8-406(b )( 1) because, among other reasons, it has not
shown that "transmission customers exist that need this proposed transmission line" and
that "the transmission customers exist needing the proposed line in a sufficient quantity
to economically justify the Project." (WOW R a 6, cibg IAA IB t ~1. 13)
According to WOW, the primary purpose of the line is to improve the existing
competitive electricity market in Illinois, which is the second or alternative finding in
section 8406(b)(1 ), andhat the first finding of 8ction 8-406(b)(1) that IAA is "basing ts
entire argument upon" is typically used for transmission lines built for reliability, not an
economic or public plicy dven project ech as ti$. (WOW RB at 7)
WOW argues, "The existence of transmission customers is not a fundamental
requirement b theenalysis ader ta 'effectively competitive tectricity rarket' aalysis.
That analysis turns on the market analysis." WOW adds, "The issue of having subscribers
can be met through a condition, such as the one that Rock Island has accepted from
Staff' which "requires Rock Island not begin construction in easements in Illinois until
Rock Island has secured binding financial commitments for the entire cost of the project
and made a filing with Staff." (WOW RB at 7, 9, citing See Rock Island IB at 7; and RI
Ex. m.13 a~and 1014Rev. 85)
WOW asserts, "Further, it is highly likely that RICL will be able secure sufficient
subscribers. Wind on the Wires' witness Goggin explains that transmission commonly
precedes wind development and that pro-active coordination of transmission
development to high wind resource areas has been an effective way to bring wind projects
to market." vyow RB at 18, cibg WOW Ex. 1J at 0~11)

•
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Furthermore, WOW asserts, its members include the largest wind developers in
the Midwest. (WOW Ex. 1.0 at 1) In response to a statement by Com Ed witness Naumann
regarding whether wind generators will enter into contracts with Rock Island, WOW's
witness Goggin stated, "While I cannot predict the future with 100% certainty, all available
evidence indicates that Wld gearators will enter into coatrts to use the RICL project."
(WOW RB a6-9, cibg WOW Ex3.0 at ~
WOW also responds to an assertion by ILA that Rock Island fails to meet the
alternative finding in section 8-406(b)(1) - that the project will promote an effectively
competitive electricity market. ILA states that "we do not know the operating or other
characteristics of any wind farms that may materialize." (ILA IB ~6)
WOW responds that Rock Island witness Berry prepared a competitive market
analysis using modeled production data -- for eight potential wind farmers in northwest
Iowa - that was obtained from the Eastern Wind Integration and Transmission Study
("EWITS Study"), which is a publically available report sponsored by the Department of
Energy National Renewable Energy Laboratories. WOW states that the EWITS Study
has been used by a number of utilities and regional transmission organizations for their
analyses. (WOW REat 9-10, citing REx. 10 at 1~12)

•

In response to Staff, WOW states that on pages 56-57 of its initial brief, Staff
offered the following three-part test to evaluate whether Rock Island had made the
"effectively competitive electricity market" showing: (a) the Project contributes to
increasing the degree of competition for electric energy, capacity availability, renewable
energy credits, or other electricity market goods and service; (b) the benefits of the
increased competition outweigh the costs of the Project; and (c) the Project will not
prevent an even greater degree of competition being attained through an alternative
project or some corbination of llernative pDjects.
Furthermore, WOW asserts, there would be potential for any test developed via
this Order to be binding on all subsequent petitions brought pursuant to section 8-406
and Setton ~t.06.1 sice ti 1:equires the ame finding. lt;J. atl 1)
In WOW's view, there are sufficient facts in the record for the Commission to
evaluate and conclude whether Rock Island met its burden regarding the alternative
finding in section 8-406(b )( 1), and "the issue of whether the project will promote an
effectively competitive electricity market should be left to the Commission to decide based
on thEfacts presented by lte pcties." (Id.)
In its RBOE, in response to ComEd's BOE, WOW argues that In Illinois
administrative proceedings, "preponderance of the evidence is the standard," and that the
preponderance of ta evidence demonstrates that the Rolt Island Project will promote a
competitive electricity rarket in irNd>is. \fYOW RBOE a ~)

•
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G.

Environmental rttervenors' Po!tion

Environmental lntervenors did not present testimony. They did file briefs. In their
view, Rock Island has demonstrated that its Project will promote the development of an
effectively corpetitive elet?icity rarket. (EIB at ~
In SectiorlV.A.1.i, Environmental lntervenors argue, "The Project will increase
the supply of renewable energy credits necessary to comply with the Illinois renewable
portfolio mndard." (Id. 84)
Pursuant to 8ction 475(c) ofhe BA, utilities must crnply with the Illinois RB.
20 ILCS 3855/1-75(c). The RPS requires that at least 10% of a utility's total supply come
from renewable resources by June 1, 2015, (20 ILCS 3855/1-75(c)(1)), and each year
after 2015, utilities must increase the total percentage of supply coming from renewable
resources b)Bt least :6%. By 2025, tilizes must El!ceive 2!% of heir total apply rbm
renewables. (El IB 84)
Illinois utilities use renewable energy credits to meet their RPS obligation.
Environmental lntervenors argue, "Therefore, as REC prices fall, the cost of complying
with the RPS itw ale all." (El IB at 4)

•

They also state, "As observed by Mr. Berry, in 2011, 'total renewable generation
[in Illinois] ... was about 7.0 million MWh.' (RI Exhibit 10.0 at page 19) As Mr. Berry stated,
'the Project could deliver almost twice as much wind energy as is currently being
produced inllirhois."' (El IB

a•

Environmental lntervenors contend that the rise of alternative retail electric
suppliers in the state could drive additional demand for supply from renewable resources.
(El IB at citlg RExhibit10.0at16-17)
Section IV.A.1.ii of Environmental lntervenors' initial brief is titled, "The Project will
lower REC ripes." (El IB at 6)
RICL Witness McDermott stated, "The Project is projected to provide access to
new and currently untapped ptEntial reewable resources that sould hue thEeffect of
providing competitive pressure on prices in [REC] markets as well as competitive
pressure on prices in markets for renewable energy." (El IB at 6, citing RI Ex. 4.0 Revised
at 3-4)

•

Environmental lntervenors assert that most states have either renewable energy
standards or goals. RICL witness Mr. Berry stated that within the PJM footprint, the
District of Columbia, Delaware, Maryland, Michigan, New Jersey West Virginia, North
Carolina, Ohio, and Pennsylvania all have enacted renewable portfolio standards, and
that RECs associated with generation in one state can used to satisfy RPSs in multiple
states, which means "the prices of RECs in states tend to be linked." (Id., citing RI Ex.
10.0 at 7) Mr B81Y stated, "A shortfall in the supply of RECs to satisfy the RPS in one
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PJM state will tend to cause supply shortfalls in other states as well," which will raise REC
prices foall states. Mr Bey aserted, "This effect was observed in 2009, when REC's
traded in both New Jersey and Illinois reached a high of over $10/MWh due to limited
supply but declined in a highly correlated fashion throughout 201 O and 2011. The price
declines in 2010 and 2011 were a result of additional wind installations and the associated
increase in REC supply." (Id., citing RI Ex m.o 817)
RICL witness Dr. McDermott conducted a study of the REC market as defined by
REC facilities located ri lllliois ad adjoining states. 8ction ~75(c) of tte PUA rEtuires
non-ARES tilities to ~'Preference to RECEbm llinois and djl>ining stres. Q ILCS
3855/1-75(c). Dr. McDermott also investigated the broader REC market defined as the
REC facilities located within the entire Eastern Interconnection, which consists of "the
entire Alternating Current ('AC') transmission system east of the Rocky Mountains,
including parts of Canada and Texas." (El IB at 7, citing RI Ex. 4.0 Rev. at 6) Dr.
McDermott concluded that the apply of RE<S in both REC markets wuld inc:ease asi
result of tht:project, and that the project wuld inc:ease the supply oRECs in thellinois
and ajbining S:ttes cergy REOnarket ~as mch 28% in 2020(/d., citing RI Ex. 4l
Rev. at 37-39) Copies Dr. McDermott's tables of market effects are cotained o pages
8-9 of El's initial brief.

•

Dr. MDermott alsoes:tified th8"the differential wind speeds bet'Ben Illinois ad
the area that will be served by the Project strongly suggests that potential wind resources
served by the Project will have higher capacity factors than similar wind resources sited
in Illinois." (El IB at 9, citing RI Ex. 4.0 at 31) Mr. Berry stated that a higher capacity factor
"substantially reduces the cost of wind energy produced by facilities located in areas with
higher average wind speeds. As more energy is produced by a wind turbine, the unit cost
of energy decreases, because the upfront capital cost can be recovered over a large
number of megawatt-hours." (Id., citing RI Exhibit 10.0 at 7) These lower prices are
passed ono tllinois rrepayers in the rm of cheper RECs. (El IB ~O)
Section IV.A.1.iii of Environmental lntervenors' initial brief is titled, "The Project will
increase generator competition and will exert downward pressure on wholesale energy
prices, wich ~in urn reult in lower retail ~ctricity pees. (EIB at 19>
Dr. McDermott summarized, "The additional transmission capacity promotes an
effectively competitive electricity market by increasing the size of the supply side of the
market competing to serve load in Illinois and opening the Illinois market to lower cost
generation resources." (Id., citing RI Ex 41 Re. 4.0 82)

•

Environmental lntervenors state that RICL Witness Moland used the PROMOD
production cost modeling software package to perform simulations of future energy
markets for two Eepresentative stdy ~ars, 2Cl6 ad 2020 to aess ta economic and
environmental impact of the Project on system operations in Illinois. Mr. Moland's
modeling relied on four different futures scenarios: ( 1) Business as Usual; (2) Slow
Growth; (3) Robust Economy; and (4) Green Economy. (El IB at 10, citing RI Ex. 3.0 at
3, 6-7)
110
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According to Environmental lntervenors, Mr. Moland's analysis shows that "just as
the Project will lower emissions under all four futures scenarios," it will also lower the total
demand costs, locational marginal prices, and variable production costs, all of which
result in lower retail prices for Illinois ratepayers. Mr. Moland also concluded that the
Project will reuce ta congestion com to Illinois ratepayers in seve beight scenarios.
(Id. 810-12, cibg RI !is. 3.0 an0-11 ad 3.5 at 3)
Dr. McDermott calculated the net present value of these reduced wholesale prices.
He concluded that the benefits to Illinois consumers under four futures scenarios through
2020 would be in the range of $667 million to $1.2 billion. (El IB at 12, citing RI Ex. 4.0
Rev. at 22-23)
Dr. McDenott also quantified ta benefit to competition usig thEDelivered ifoe
Test ("DPT"). According to his calculations, the Project is expected to increase the
Economic Capacity available to supply the Illinois market by between 0.4% and 2.4%. (El
IB at 13, citing RI Ex4.0 litv. at 3~
Environmental lrervenors conclude, "All oftte eidence in iitl ase points tdhe
RICL Project as being an effective tool dr increasing competition in the lllini:s electricity
market." (El IB at 13)

•

•

H.

IBEW Position

IBEW asserts that the Project will improve reliability in Illinois by increasing the
amount of generating capacity available to Illinois, reducing Loss of Load Expectation,
and increasing transfer capability into Illinois. (IBEW IB at 6, citing RI Ex. 6.0 at 17-19)
IBEW contends that the Project will also facilitate integration of wind energy from the
"wind rich" geographical areas outside of Illinois with wind resources within Illinois, and
that the geographical diversity in wind resources will reduce variability of the wind
resources and improve reliability. (Id., citing RI Ex. 10.0 at 4 and IBEW Ex. 1.0 at 6)
Overall, construction and operation of the Project will strengthen and improve the
transmission grid by providing a high capacity direct interconnection from the Resource
Area to northern Illinois and PJM. /{J., citing IBEW Ex. 1.0 at 4, and RI Exs. 1.0 at 6, 10.0
at. 910 ad 211 a6-7)
IBEW nekargues that the RICL Prj:ect "will also promote the development of a
effectively competitive electricity market in Illinois" by increasing the supply of electricity
into Illinois, lowering electricity prices for consumers, and assisting utilities and other
power suppliers in meeting the Illinois Renewable Portfolio Standards. (IBEW IB at 6-7,
citing IBEW 1.0 at 6) IBEW contends that the development of wind generation facilities
in ta litsource Area depeds upon the construction of nw, log-distance transmission
infrastructure, particularly interstate, inter-regional transmission facilities, such as the
Rock Island Project. (Id., citing RI Ex. 1.0 at 18) IBEW submits that by accommodating
the construction of wind facilities in the Resource Area, the Project will increase the
electricity supply available to Illinois customers, and that the increase in supply from
111
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renewable resources from the Resource Area will also assist utilities and power suppliers
in meeting the Renewable Portfolio Standards requirement in Illinois, which specifies that
a certain percentage of their electricity must be generated from renewable resources. (Id.
at ?citing BEW Ex 1.a a 6md RI Eta.a at 315-17)
IBEW states that Rock Island witness Karl McDermott provides further analytical
detail as to how the Project expands the set of generators that are able to compete to
serve load in Illinois and opines that such increased economic import capability allows a
greater level of lower cost generation resources to compete in the Illinois market, thereby
resulting in greater competitive presure on prices. It!., citig RI xE 4.<Rev. aV-8, l18) IBEW adds that Dr. McDermott concludes that the Project lowers the cost to serve
energy in Illinois by lowering wholesale electricity prices that will in turn flow to all retail
customers in an:iuitable fashion. (Id., citing IR Ex 4l Re. at 24-25, 3~2)
In its BOE, IBEW makes arguments regarding employment and economic benefits
the project will generate, but does not offer suggested replacement language. (IBEW BOE
at 11-12)

•

In its RBOE, IBEW states, "The IBEW views the Rock Island Project as a textbook
example of a project that is necessary to allow new competitors to access and serve a
destination market; therefore, the Project will promote the development of an effectively
competitive electricity market." (IBEW RBOE at 4) IBEW contends that the ILA, IAA and
ComEd exceptions orthis issue sholai beEejected. (Id. at 2)

I.

BOMA Peition

The Building Owners and Managers Association of Chicago ("SOMA") presented
the testimony of its Executive Vice President, Michael F. Carnicelli. SOMA did not file a
brief.
Mr. Carnicelli testified that SOMA aims to enhance the competitive landscape by
attracting new market entrants in Illinois and promoting projects that can lower operational
expenses for large commercial buildings and provide access to sustainability options. He
stated that increasing access to generation resources enhances the competitive
marketplace, which can help temper rising capacity costs, and that a large-scale
merchant transmission line enriches the Illinois electric market landscape and should e
supported from BOMA's competitive market point of view.
The witness further stated, "With that said, SOMA/Chicago is supporting this
project to the extent it enhances competition, lowers costs to our members, increases
reliability, and, to the extent that it does not increase costs." (SOMA Ex. 1.a at 3, emphasis
in original)

•
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J.

Commission Coclusion

Section 8-406(b) provides in part as follows, "Whenever after a hearing the
Commission dmrmines that any new construction othe transaction of ay business p
a pblic utility will pJmote the pool cm~enience and is necessary thereto, it shall have
the power to issue certificates of public convenience and necessity." As we have noted in
past Section 8-406 and 8-406.1 proceedings, Illinois courts have established that
"necessity" in the context of the PUA means that the service proposed to be provided
should be "needful and useful to the public." See e.g. King v. ICC, 39 Ill. App. 3d 648,
653 (4th Dist. 1976). Illinois courts have held that what constitutes public convenience
and necessity is within the Commission's discretion to determine in each case, and
permits the onsideration of cbroad rage ofactors as applicate to thEparticular ase.
Commonwealth Edison Co. v. ICC, 295 Ill. App. 3d 311, 317 (2nd Dist. 1998). This is a
question to be determined by the Commission from a "consideration of all the
circumstances." Wabash, a 48.
Section 8-406(b) provides alternative tests for demonstrating whether the
proposed construction will promote the public convenience and necessity. It states, in
part:

•

The Commission shall determine that proposed construction will promote
the public convenience and necessity only if the utility demonstrates: (1)
that the proposed construction is necessary to provide adequate, reliable,
and efficient service to its customers and is the least-cost means of
satisfying the service needs of its customers or that the proposed
construction will promote the development of an effectively competitive
electricity market that operates efficiently, is equitable to all customers, and
is ta least ost means osatisfying ttose oj:Ectives ....
As noted above, the FERC accepted Rock Island's proposal "to pre-subscribe up
to 75 percent of transmission capacity to anchor customers." The FERC also approved
Rock Island's request "to sell the remaining 25 percent of the Project's capacity using an
open season auction." The FERC did not approve Rock Island's request "to apply a
preference for energy from renewable resources in its open season." 139 FERC ~ 61, 142
at10-11.
According to Rock Island, it has shown that tte proposed transmission line project
satisfies both ofhe alternative sh1211ings idetified in 8ction 406(bX1 ). IBfil\/ agres.
In addition to Rock Island, several parties presented witness testimony
substantively aalyzing ttis isue, arong ttem ComEd, StafflLA and WOW.
ILA, ComEd and IAA argue that Rock Island has failed to satisfy either of the
alternative sh1211ings in Section 40~)(1 ).

•
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Wind on the Wires and Environmental lntervenors, who support the application,
argue that Rock Island has ret the second test - that it will promote the development of
an Efectively cmpetitive tectricity rarket.
Preliminarily, the Cormission oserves, a it as with respect other isses in this
case, that an assessment of the issue at hand is a particularly challenging undertaking
given the "merchant" nature of the proposed transmission line project and the many
unknowns asociated with it
With rega:J d the first alternative test in Section 406(b)(1 ), 3tff, ComEd, ILA and
IM contend that Rock Island has not demonstrated that the proposed Project is
necessary to provide adequate, reliable, and efficient service to its customers and is the
least-cost meas b sati~ng 11e ervice neds ofts ostomers.
Except for Rolt Island ad IBEW, no tller Party has ta&n the psition theRock
Island ha methat tet

•

In fact, Wind on the Wires, which supports the application, observes that while
Rock Island has addressed the first test in Section 8-406(b)(1 ), "the primary purpose of
the line is really to improve the existing competitive electricity market in Illinois, which is
the second or alternative finding in section 8-406(b )( 1)." (WOW RB at 6-7) Similarly, the
Staff witness stated that "RICL's main argument for the proposed project is that it will
promote the development of competitive electricity markets."
As explained in Staff and ComEd testimony and briefs, Rock Island did not provide
any independent studies from transmission system operators in Illinois. While Rock
Island may not be required to vet this merchant project with such operators for that
purpose, RI also did not provide, as an alternative to such an independent study, any load
flow stdies osimilar aalysis d ebstantiate it~osition.
On this issue, the Commission also notes that ComEd cites testimony from Rl's
expert witness. The witness was asked, "You're not testifying that the proposed addition
of the Rock Island Clean Line is required to make the Illinois system more reliable,
correct?" He responded, "That is correct." (Tr. 749-750)
Accordingly, the Commission finds that Rock Island has not demonstrated that the
Project is necessary to provide adequate, reliable, and efficient service to customers
within the mening f>Section M06(b)(1 ).

•

On a somewhat related point, ComEd witness Mr. Naumann raised a concern that
Rock Island has not identified the network upgrades required to properly connect the
proposed line to ComEd's existing 765 kV transmission system at the Collins substation
and ensure the reliability of the ComEd system. (ComEd Ex. 1.0 Rev. at 21) While the
Commission agrees with ComEd's emphasis on the importance of ensuring the integrity
of the interconnection, the Commission believes that the PJM interconnection process,
which will involve a number of studies to determine the reliability impact of a project on
114
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the system and the necessary facilities and network upgrades to accommodate the
project before interconnection will occur, will be sufficient to avoid adverse impacts on
reliability. The Commission notes that an informative description of how that PJM process
works for a merchant project process is contained in Mr. Naumann's testimony. (Id. at 1618) To address this concern, the Commission directs Rock Island to fully comply with the
applicable interconnection requirements of PJM and the other conditions in this Order
relating thereto, ando sign all ecessary interonnection agreements prior to eergizing
the rensmission line.
The Commission will next address the second alternative test, also referred to as
the "competition prong" in Setion 8406(b )( 1).
Rock Island witnesses testified that the Project will promote the development of an
effectively competitive electricity market and they presented economic analyses
purporting to show that the Project is the least cost means of doing so. They also critiqued
Mr. Zuraski's analysis.
Rock Island's testimony and argument on this issue is described at length above
and ~ ot bErepeated here.

•

WOW presented testimony and argument in support of its contention that the
record shows the competitive prong has been satisfied. Environmental lntervenors and
IBEW concur .
ILA and ComEd contend that RI failed to make the showing required under the
competitive criterion. r1 support btheir respective positions, ILA ancComEd rely orthe
testimony of ILA witness Dr. Gray and ComEd witness Mr. Naumann. These witnesses
criticized the assumptions in and results of Rl's studies, as described above. IAA reaches
the ame coclusion in its"iefs
Staff witness Mr. Zuraski focused on the benefits and costs of the Project. He also
offered comments with respect to the Project's impact on competition.
Mr. Zuraski reviewed the purported benefits of the Project as calculated by Rock
Island's witnesses. He testified that the Rock Island had not demonstrated that the
Project's benefits outweigh its costs, noting that the direct testimony of Rock Island
witnesses focused only on certain alleged benefits of the project, and did not consider the
costs. $taff Ex3.0 at '1
Mr. Zuraski performed a study comparing the benefits and costs of the project, and
he described the methodology and assumptions used in his analysis. (Staff Ex. 3.0 at 1629) He examined three scenarios through which approximately 15 million MWHs of
additional RECs per year could be made available to Illinois firms subject to the State's
RPS, and the aditional evenues ttat wuld bEJleeded to over tte cats .

•

115

A-0135
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

C-08592

121302

•

12-0560

Mr. Zuraski took into account, and explained, a source of benefits that he called
"LMP savings." He i!So explained the capacity factor asumptions eed irhis aalysis,
and its significance. In an appendix, he identified the assumed values of inputs used in
his anal~s.
MrZuraski also described the results and conclusions of his analysis. (Staff Ex.
3.0 at 5-6, 29i6)
He summarized hisestimony as follws:
Based on my evaluation, I expect that the project's benefits will outweigh its
costs, and that the additioal cats of tte enewable eergy reources that
would utilize the RICL Project will not significantly exceed the maximum
available budget for renewable energy resources pursuant to the Illinois
renewable portfolio standard.
However, this analysis is subject to
considerable uncertainty. Therefore, there is a risk that the project will not
be financially viable as a subscription service sold at market-based rates, in
which case RICL would be more likely to seek FERC approval to recover
its costs through a more general levy on electric market participants, such
as an 'inter-regional allocation of the costs,' as described by RICL witness
Skelly in 1$ direct astimony.

•

He ext stated:
With respect to whether or not the proposed construction will promote the
development of an effectively competitive electricity market, it is my opinion
that an effectively competitive electricity market already exists. However, it
is also my opinion that the RICL Project would not threaten the
competitiveness of the electricity market. Whether the RICL Project will
promote or contribute to an effectively competitive electricity market that
operates efficiently .. . and is the least cost means of satisfying those
objectives depends on whether the project's benefits will outweigh its costs,
as addressed in the previous paragraph .... "
(Staff Ex3.0 at 5-6)
Based on that testimony, "Staff believes that the evidence supports a finding that
the Project would promote an effectively competitive electricity market, but that the
preponderance of evidence in favor of such a finding is not a strong preponderance and
is abject tdconsiderable uaertainty."' (Staff IB at 60)

•

The Commission disagrees with Rock Island that the unique circumstances of a
merchant traamission project, one t"W:h will recover its costsmlely from contl:cts \ith
transmission customers who purchase capacity and take service on the Project and not
through cost allocation to retail customers, means that this Commission should not
analyze the costs as well as the benefits of the proposed project. As Staff notes, the
project may still irept Illinois landwners who do not want to atJrsfer ownership ofheir
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property d the etity as wll a hae pesible evironmental onsequences. S(aff EB at
45) In terms of direct rate consequences, this cost is significantly less than the cost of
construction borne by ratepayers under a traditional regulated cost of service approach.
Additionally, RI presented evidence that the HVDC technology proposed for the Project
is more effective than AC technology at transmitting large amounts of electricity over long
distances, and that utilizing HVDC technology to build one long line will in turn be cheaper
than constructing numerous alternative AC lines. These factors, among others presented
in the record, weigh in favor of a finding that the project is the least cost means of
satisfying its stated ojEctives. lfie analJis r:esented by Mr. la.ski provides a useful
comparison of the benefits and costs of the Project in the context of assessing whether
the Project will promote the development of an effectively competitive electricity market
that operates efficiently, including with respect to renewable energy; is equitable to all
customers; and is the least cost means of satisfying those objectives. The Commission
also believes Mr. Zuraski's findings may be relied upon in making the necessary
determinations on thi8ssue.
ILA witness Dr. Gray testified that in the absence of actual subscribers, or
customers, Rok Island's assumed traits and characteristics about generators that could
potentially conect to tte PrjEct annot be abstantiated. Similarly, C01Ed argues ttat
the Project is little more than a concept, has attracted no customers or committed lenders
and investors. IA/makes similar 1guments.

•

AS>bserved above and elsewhere in this Order, the uncertainties associated with
this merchant project present many challenges in assessing and deciding the issues in
this proceeding. The competitive prong criterion in Section 8-406(b)(1) is obviously no
exception to this "chicken-egg" dilemma. That saip thECommission believes this pJJject
has a high probability of overcoming those uncertainties and represents the potential for
substantial enefits for Illinois rtepayers.
Rock Island has presented analyses utilizing operating characteristics, particularly
the wind energy profile based on wind speeds, purporting to show that the "wind-rich"
conditions irthe targeted resource area will prompt the evelopment owind farms thee
if transmission service becomes available. The WOW witness agrees with this
assessment. It appears to the Commission that the project has the potential to unlock
wind resources that when modeled are competitive with in-state generation despite the
added cost of supporting the return on equity and ongoing operation of the proposed
Project. (Staff Ex. 3.0 at 39-40) By connecting this generation to PJM's markets the
Commission can help remove a limitation to its development and also satisfy the Illinois
General Assembly's geographic preference included in the Illinois RPS (20 ILCS 3855/175( c)(3)).

•

The Commission notes that MISO's current process for approving projects
accommodating the renewable portfolio standards of MISO states does not include the
ComEd zone or PJM; nor does PJM's transmission planning process have an analogous
goal for PJM states. In light of this, the "merchant" nature of the proposed Project, despite
its uaertainty, ~pears to currently be the bet aenue dr its delopment.
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Based on thffividence, peticularly the analysis of MrZuraski, who ep1lained the
significance of favorable capacity factors in the wind-rich resource area and expressed
his expectation, albeit with reservations, that the Project's benefits will exceed the costs,
and will promote the development of an effectively competitive electricity market, the
Commission believes there is a strong potential for such wind-farm development and use
of the proposed line if such a line is available. While some Parties argue that such
potential alone is not sufficient to satisfy Section 8-406(b )( 1) in light of the many
uncertainties, the Commission believes that important safeguards in that respect are
provided by tte financing requirement imposed below to stisfy Setion 406(b)(3).
Rock lliand has ageed that it "will nb instll trnsmission facilities for the Projet
on easement property until such time as [it] has obtained commitments for funds in a total
amount equal to or greater than the total project cost." The Commission believes that this
requirement provides a level of assurance on the Section 8-406(b)(1) issue, since lenders
and investors ~ r:esumably assess thEStatus ofwind-farm projects ad of Rl's efforts
to obtain commitments from those developers before agreeing to lend or invest such large
sums of money. As stated by the FERC in 139 FERC ~ 61,142 at page 10, "As Rock
Island points out, it must secure long-term commitments from creditworthy anchor
customers to support financing the Project." Accordingly, in order to remain in compliance
with the terms ofts eCN, RI must satisfy this iflancing requirement.

•

Com Ed also challenges the assumption that 100% of the generation flowing on the
line will be wind energy. The Commission ntEs that the line has been characterized as
a 500-mile lead line from O'Brien County, Iowa, where the potential wind farms wuld be
located, to the Collins substation in Grundy County, Illinois. In view of this and other
information irthe !!cord, it sems reasonably likl:y tat the line wuld be use pmarily
if not entirely for delivery of wind energy from O'Brien County to the Collins substation.
Staff, ComEd, ILA and IAA also take issue with Rl's repeated claims that Illinois
customers will pay none of the cost of Project, because, as a merchant project, all such
costs will be paid by the generators. On this point, FERC stated, "Rock Island mets tte
definition of a merchant transmission owner because it assumes all market risk
associated with the Project and has no captive customers. Rock Island has agreed to
bear althe risk that the Project will succeed orcfil based on whether a rarket exists dr
its services. Rock Island also has no ability to pass on any costs to captive ratepayers."
139 ERC ~ 61'\42 at 6
Mr. Zuraski testified that "there is a risk that the project will not be financially viable
as a subscription service sold at market-based rates, in which case Rock Island would be
more likely to seek FERC approval to recover its costs through a more general levy on
electric market participants, such as an 'inter-regional allocation of the costs,' as
described by RICL witness Skelly in his ... testimony." (Staff Ex. 3.0 at 5-6, Zuraski; see
also UA Ex l> at 910, Gry)

•

To migate ttis concern, RI has pJJposed crequirement which sties:
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•

Prior to recovering any Project costs from Illinois retail ratepayers through
PJM or MISO regional cost allocation, Rock Island will obtain the permission
of the Illinois Commerce Commission in a new proceeding initiated by Rock
Island. For the purposes of the prior sentence, any system upgrades set
forth in an interconnection agreement with PJM or MISO and the costs of
which are allocated to Rock Island will be considered "Project costs." For
the avoidance of doubt, the phrase "recovering any Project costs from
Illinois retail ratepayers through PJM or MISO regional cost allocation"
includes tte recovery of costs though PJM and MISO transmission SB/ice
charges that are paid by retail electric suppliers in respect of their electric
load served inllirflois.
ILA and ComEd view this condition as superficial and inadequate. Staff witness
Zuraski also has misgivings, although he suggests the outcome of concern - where
ratepayers would end up bearing the costs of the Project -- would be less likely if Rock
Island were to make the type of assurances discussed in the codition proposed by Rock
Island.

•

The Commission's decision regarding whether to grant Rock Island its requested
CPCN is based upon thetestimony presented in this case. In its testimony, Rock Island
has agreed to bear all the risk that the Project will succeed or fail based on whether a
market exists for its services. In addition, just as it stated through the course of the
associated FERC proceeding, and in the statement noted above, it will not pass on any
costs to capeV'atepayers. llius, in acmance with this commitment, the Commission
finds that por d reovering ay RJject osts rbm llinois retail ratepayers ttough PJM
or MISO regional cost allocation, Rock Island shall seek and obtain the permission of this
Commission in a proceeding initiated or sought by Rock Island. Absent such approval,
Rock Island sall not be entitled or permitted to recover any suctcosts rbm Illinois rtBil
ratepayers ttrough PM oMISO regional ost alloation.
In conclusion, upon consideration of the record and the determinations contained
above, and subject to the requirements set forth above and elsewhere in this Order, the
Commission finds that the Project will be needful and useful to the public as it will provide
an opportunity for the delivery of more renewable energy into Illinois, and will p:11mote the
development of an effectively competitive electricity market that operates efficiently,
including with respect tcrenewable enegy; is equitable to alt:ustomers; ad ishe least
cost reans of assfying those ojEctives, within the mening oSection 8406(b)(2).
VII.

MANAGING AND SUPER\SING ltE CONSTRUCTION PROCESS

One of the requirements in Section 8-406(b) is that the utility demonstrate that it is
"capable of efficiently managing and supervising the construction process and has taken
sufficient action to ensure adequate and efficient construction and supervision thereof."

•
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A.

Rock lland Position

Rock Island contends that it is capable of efficiently managing and supervising the
construction JIJCess for ta Pr<ljct because (i) ti i::engaging ep1erienced contlctors to
carry out the tasks associated with constructing the Project and placing it into operation;
(ii) it will enter into contracts with its contractors that will provide for effective project
controls and oversight mechanisms from the project owner's perspective; (iii) Rock Island
and its parent company, Clean Line, have developed a comprehensive construction
management organization and are filling the positions in the organization with qualified
personnel at an appropriate pace consistent with Project development achievements and
the need for specific personnel; and (iv) members of Clean Line's management team, as
well as one of its principal investors, National Grid, have experience in developing
construction management organizations and overseeing the construction and completion
of large projects in the electric utility industry. (RIB at 94-104; RB at 105-114; RI Ex. 1.4
at 2)
Rock Island states it will retain two Engineering, Procurement and Construction
("EPC") contractors for the Project, one for the construction of the transmission line and
the other for the construction and installation of the two converter stations. (RI IB at 95;
RI Ex. 1.4 at 11) It has retained Kiewit Power Constructors Co. ("KPC") to provide
engineering and other services during the development phase of the Project and
"expects" to retain KPC as the EPC contractor for the transmission line. Rock Island
states that the EPC contractor for the transmission line will provide the following services:
solicit and evaluate bids for procurement of equipment and material; solicit and evaluate
subcontractor bids and manage all subcontractors for the Project; supervise development
of access to construction locations; install foundations for structures, assemble and erect
towers and string wire; test and commission the line; and monitor compliance with Project
permits and easement grants. (IRIB at 95; RI Ex. 1.4 at 12) Rock Island also states that
it has contracted with Siemens Energy, Inc. ("Siemens") for provision of the HVDC
converter stations and, after the development phase is completed, that it expects to enter
into an EPC ootract with Sierens for thEEonverter sttions. (RI IB 8 9pciting RExs.
1.4 at 1~12, $-16, and Ex 1l 8 1e16; RRBOE 8 4)
Rock Island states that KPC is an operating district of Kiewit, which is one of North
America's largest construction, mining, and engineering organizations and has
constructed a significant number of linear infrastructure facilities, including electric
transmission lines and pipelines, and is very experienced in planning, tracking and
monitoring these types of projects. (Id. at 95-96, citing RI Exs. 9.0 Rev. at 4, 9.4 Rev. at
4, ad 9.5) RICL states that Kiewit recently completed a ~5 kV, 135-mile duble circuit
transmission line project, most of which crossed agricultural land, which was completed
on time and within budget, and that Kiewit also recently completed the installation of a
111-mile, 230 kV transmission line in Ontario, Canada, the entire length of which crossed
rural, woded lane. (Id. 896, citing RI Es:. ro Re. 84-5 and 9.4 lie 83-4)

•

Rock Island asserts that KPC has developed the sequence of design and
construction for the fbject, and i~well pr~ared" to commence detailed scheduling and
120

A-0140
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

C-08597

121302

•

12-0560

final engineering and construction activities when the appropriate development
milestones arenet. K>C has also reviewd the teein acoss the p:>posed route f>the
Project in Illinois and determined that it will be able to use conventional construction
techniques for most of the line. (RI 18 at 96, citing RI Ex. 9.0 Rev. at 6-7) Rock Island
asserts that the structural design of an HVOC transmission line is similar to an AC line,
and the construction processes and practices applicable to each type of line are similar.
For example, National Electrical Safety Code design criteria must be met on both types
of lines and there must be an adherence to local meteorological and geological conditions
and onstruction dading El!quirements. (Id., citig RI Ex. ID Re. at!-; RB a 112-113)
Rock Island states that Staff witness Mr. Rashid testified -- based on the testimony
of the KPC witness and KPC's reputation as one of the larger construction organizations
thaKPC appee capale of andling the EPC rre for the Rock lliand Project. (RI 18
at 9p iting Sttf Ex. 1l at 15)

•

Rock Island states that Siemens, the HVOC converter station vendor for the
Project, is a world leader in HVOC technology and has installed more than 17,000 MW of
HVOC capacity worldwide, including at least 10 projects in the United States. Rock Island
states that Siemens is providing services during the development phase of the Project,
including providing detailed price estimates, technical specifications, schedules, market
price information, interconnection design, drawings and other technical input into the
RTOs' interconnection studies. (RI 18 at 97, citing RI Exs. 1.4 at 15-16 and 2.0 at 16)
Rock Island asserts that partnering with Siemens early in the project will help to ensure
early identification of any design issues and an optimal and reliable design and efficient
implementation for the converter stations. (Id., citing RI Ex 2.CBt 16; seEBlso RI RBOE
at 41-42)
Rock Island states that it has also engaged POWER Engineers, Inc. ("POWER")
to provide transmission line engineering support for the Project during the development
phase, and that POWER provides engineering/design, construction, asset management
and other services to the power generation, power delivery and other industries. (RI 18
at 97, citing RI Ex. 2.0 at 14-15) POWER as developed preliminary design criteria and
structure designs and provided engineering support in the route development process.
(Id., citing RI Ex 2.CBt 1415)

•

Rock Island has also retained HOR Engineering, Inc. ("HOR") as its principal
consultant for route development, permitting, environmental, land use and public outreach
activities for the Project; and Contract Land Staff, LLC ("CLS") to assist in contracting and
negotiating with landowners to secure rights of way. Rock Island describes HOR as a
large, well-qualified engineering and consulting firm with more than 90 years of
experience in engineering and design work for clients in the electric power industry and
other infrastructure segments. Rock Island states that since 2008, HOR has provided
routing studies for 1Otransmission projects of 345 kV or greater, totaling over 3,000 miles
of transmission lines. Rock Island states that CLS is experienced in land acquisition
activities in the area where the Project will be constructed. (Id., citing RI Exs. 2.0 at 14
and 8.0 a8)
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According to Rock Island, the assertion by IAA and Staff that HVDC lines are "rare"
is unfounded. (IAA IB at 13; Staff IB at 62; RI RBOE at 45-46) Rock Island states that
Mr. Galli testified that HVDC technology is neither experimental nor recently introduced
technology, and in fact, there are over 30 HVDC installations in North America, some
dating back asar as 188. (RI Ex. JJ at 2?J:l; RI RB 1:l2) MrGalli further tetified
that worldwide, HVDC applications are commonplace and are continuing to increase in
applications similar to Rock Island's planned use of HVDC for the Project. (RI Ex. 2.0 at
22-24; RI RB :ltl 2)
Rock Island also states that National Grid, a pncipal owner of Clean Line, is one
of the largest owners and operators of electric transmission facilities in the world,
including HVDC lines, and that Rock Island's capability to effectively manage the
construction of the Project is further supported by its ability to draw on National Grid's
expertise in the planning, construction and operation of the Project. (RI IB at 103-104,
citing RI Exs. 1.4 at 19 and 10.12 at 1-3; 12.0 at 2-3; Tr. 246; RI RB at 112; RI RBOE at
43, 46)

•

Rock Island states that it will require its EPC contracts with KPC and Siemens to
include provisions that provide Rock Island with effective project controls to ensure that
the Project is completed on time and on budget, and RICL describes those measures.
(RI EB B 9a i:ting RI fi. 1.4 B 1416)
Rock Island states that Clean Line and Rock Island have designed an effective
construction management organization for the Project and are in the process of filling the
positions in the construction management organization. (RI IB at 98, citing RI Ex. 1.4 at
2-10) The construction management organization structure was provided on RI Exhibit
1.5. Each of the three lead positions (EVP of Transmission and Technical Services,
General Counsel and Director of Development) has been filled. (Id.; RI IB at 99) The
responsibilities of and qualifications for each position in the construction management
organization were described in Mr. Skelly's rebuttal testimony. (RI IB at 99-0lO, citing IR
Ex. 14 at d;l)
Rock Island states that another component of its construction management
organization will be an OE, who will act as the Rock Island's representative whose
expertise and experience will supplement and support Rock Island's management of
construction of the Project. An OE is ahird-party entity, experienced in the egineering
and construction of large-scale infrastructure projects, who is retained to assist the owner
in project management and oversee the activities of the other contractors, including the
EPC contractors, thereby supplementing the experience and expertise of the owner's
internal team. (RI IB t aOlO, citing RI Es:.1.4 at 10 and :17 a 1 ~ RI RBOE fl~

•

Rock Island reponded tdhe concm expressed by StafWitness MrRashid that
Rock Island's construction management organization is not yet fully staffed. (RI IB at 100,
citing Staff Ex. 7.0 at 6) Rock Island stated that there are unfilled positions at this time
because at the current stage of the Project, there is not meaningful work for those
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positions, and that it would be uneconomical to hire individuals for positions that do not
have any current or imminent duties. (Id. at 100-101, citing RI Ex. 1. 7 at 5-7) Mr. Wynter,
an officer of National Grid USA and member of Clean Line's Board of Directors, testified
that positions should not be filled until there is meaningful and substantive work for the
persons in these positions to perform, which will occur as additional development
milestones are reached and the Project moves closer to definitive engineering, cost
estimating and commencing actual construction. (RI IB at 101) Rock Island identified
certain positions as filled, and stated that those positions are already filled because at the
current stage of the Project, there are duties and responsibilities to be performed by those
positions. ~I EB an 01, citing RI Ex1. 7 at 6; se also RRBOE at 4749)
Rock Island responded to the arguments of Staff, Com Ed, the ILA and the IAA that
Rock Island may not be able to hire sufficiently experienced employees to complete its
construction management organization to oersee construction of the Prject. (RI e at
110, citing Staff IB at 61; Staff RB at 1O; ComEd IB at 33; IAA IB at 13) Rock Island stated
that it has a reasonable plan for filling the remaining positions of its construction
management organization and is confident that it will be able to fill the positions in a timely
manner. (RI RB at 11 O; RI Exs. 1.4 at 9-10 and 1. 7 at 7) Mr. Skelly and Mr. Wynter
testified that both the Clean Line management team and National Grid have extensive
professional networks in the electric power industry and will work with industry
professionals and other resources to find the most qualified personnel to fill these
positions. (Id., citing RI Exs. 1.7 at 7 and 12.0 at 14) Mr. Wynter testified that based on
National Grid's experience and knowledge of the current market for the types of personnel
needed for the afilled positions, Rock !Sid will be are tdill thEremaining paitions in
the construction management organization ad that National Grid will assist Rock Island
in identifying qualified candidates to fill these positions. (Id. at 110-111, citing RI Ex. 12.0
at 1J.
Rock Island responded to the arguments of the IAA that Rock Island's construction
management team may not be sufficient to manage construction of the Project because
some of the key members may have identical or similar duties for other subsidiaries of
Clean Line and therefore may be "stretched thin." (RI RB:lt 11 ~112, citig IAAB at 13)
Rock Island states that certain rembers of the Clean Line mnagement team my work
on more than one project at any given time; however, such employees only spend a small
amount of time on certain of those projects. (Id., citing Tr. 242) According to RICL, Mr.
Skelly testified that as the Project progresses closer to commencing construction, certain
employees who have been spending time on multiple projects will have their time
dedicated exclusively to the RI Project, and Mr. Galli testified that he anticipates the
Clean Line and Rock Island organizations will grow in size as additional project
milestones ae ahieved. (Id., citing if. 29-240, 780; se also RRBOE e 48:1.9)

•

Rock Island states that Jayshree Desai, EVP of Rock Island, and Mr. Skelly,
President of Clean Line and of Rock Island, were responsible for the development and
construction of more than 2,000 megawatts of wind farms and more than 180 miles of
transmission lines at Horizon Wld Energy, and were responsible for hiring personnel to
build that company's construction, procurement, operations and asset management
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departments. (RI IB at CD2, citing RI Ex. 1.4 at 17) Rock Isled states that, at the height
of Horizon Wind Energy's construction activities, Mr. Skelly and Ms. Desai managed over
$2 billion worth of procurement and construction contracts. (Id., citing RI Ex. 1.4 at 19)
Rock Island also states that Dr. Galli, EVP of Transmission and Technical Services for
Clean Line, while Director of Transmission Development at NextEra Energy Resources,
was responsible for routing, siting and engineering for approximately 330 miles of new
transmission lines, for vetting and awarding contracts to contractors, and participated in
planning and project management for a 229-mile transmission line. (Id. at 103, citing RI
Ex. 1.8 at 1) Rock Island provided additional information about the transmission and
generation projects in which Ms. Desai, Mr. Skelly, Dr. Galli and other members of the
Clean lne man§ement Elam ave ben i~lved. (Id.; see also RRBOE at 2443)
Rock Island responded to comments by IAA, ILA, ComEd and Staff that neither
Rock Island nor its parent company has ever built a transmission line. (RI RB at 106-107,
citing IAA IB at 13-14; ILA IB at 30; ComEd IB at 32-33; Staff IB at 60, 62) Rock Island
stated that those arguments fail to consider the evidence presented by RICL, including
that members of Clean Line's management team and National Grid, a principal investor
in Clean Line, have considerable experience with organizing construction management
teams and overseeing the construction of large electric industry projects, including
transmission lines. (RI IB 102-104 and RB at 106-107, citing RI Exs. 1.3; 1.4 at 17-19;
1.6;1.7. a 27, 910; Ii. :9; Ex.0:112 a 5i::md 11> aQ-3)

•

Rock Island also argues that National Grid, which has extensive experience
constructing, owning, and operating transmission lines, is a 40% owner of Clean Line and
therefore has a vested interest in Rock Island's effective management of the construction
of the Project. Rock Island asserts that National Grid would not have invested $40 million
of at-risk capital in Clean Line if National Grid did not have confidence that Clean Line
and its subsidiaries will be able to efficiently manage the construction of their transmission
line projects ad ting them to comtetion. d«k Island reerated that Naonal Grid has
committed to making its engineering, procurement, licensing, construction and project
management ski!U and resources and technical advice aailable to Clean Line and Rock
Island. (RI RB at 107-108, citing RI Exs. 10.26 at 9; 12.0 at 2-3, 6, 12-14; 1.4 at 19; 1.7
at :312.0 at 13; ad i. 16-247, 37p 84~
Rock Island disputed IAA's argument that none of the members of the Board of
Clean Line have ever been involved in transmission line projects. (RI RB at 108-109,
citing IAA IB at 13-14) Rock Island stated that Mr. Skelly, a Board member, has
considerable experience irtransmission line uelopment. (Id., citing RI Exs. 1.3; 1.4it
17-19; 15;1.7 at910;1.9;andTr. 2Z, 09-780)
Rock Island also disputed what it characterizes as assertions of Staff, ComEd and
the IAA that the individuals Rock Island has already hired to fill positions in its construction
management organization do not have sufficient "relevant" experience. (RI RB 109, citing
Staff IB at 61; ComEd IB at 33; IAA IB at 14) Rock Island cites "extensive evidence"
describing how these individuals' prior professional experience is pertinent to

•
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transmission line construction management and the supervision capabilities. (RI RB at
109, [ting RI liix1 .3; Ex. 1.4 at 6, 19, 17-19; 15; :17 a 81 O; Ex. :B; ad 1.9)
Rock Island states that several other state commissions have found that sister
project companies of Rock Island, all of which are following the same business plan to
develop long distance transmission lines to connect "wind-rich" areas to load and
population centers (RI Ex. 1.0 at 13-14), have the necessary managerial and technical
competence d onstruct the tlnsmission line r<Wects. (RI RB at 114; RI :!Cx a 45)

•

Specifically, Rock Island states that: (1) the Oklahoma Corporation Commission,
in granting Plains and Eastern Clean Line LLC public utility status in Oklahoma, found
that Plains and Eatern possesses the iflancial, managerial ad technical experience to
build, own and operate transmission in Oklahoma (RI RB at 114 and RI Ex 1.7 at 4-5,
citing Order No. 590530 dated October 28, 2011, Cause No. PUD 201000075, Order);
(2) the Kansas Corporation Commission, in granting a certificate to Grain Belt Express
Clean Line LLC, found that Grain Belt has the managerial, financial and technical
experience to construct, operate and maintain the line (Id., citing Order dated December
7, 2011 Approving Stipulation & Agreement and Granting Certificate, Docket No. 11GBEE-624-COC, In the Matter of the Application of Grain Belt Express Clean Line LLC
for a Limited Certificate of Public Convenience to Transact the Business of a Public Utility
in the State of Kansas); and (3) the Indiana Utility Regulatory Commission, in granting
Grain Belt a certificate to operate as a transmission-only public utility in the State of
Indiana, found that Grain Belt has the necessary technical, managerial and financial
capability to construct, own and operate its project. (Id., citing Order of the Commission
May 2, 2013, <ause No. 4484, Petion of Glin Bel EP1ress Clea Line LC)
Rock Island also states that PJM has concluded that Clean Line and its subsidiary
operating companies, including Rock Island, satisfy the pre-qualification requirements for
Designated Entity status under the PJM Amended and Restated Operating Agreement.
Rock Island states that PJM evaluates companies for pre-qualification based on their
ability to engineer, develop, construct, operate and maintain a generic transmission
facilitywithinPJM. R{Ex. :flat a4; RRBat 13-114)

8.

Staff and ltervenor Poitions
1.

Staff Position

Preliminarily, it is noted that Staff did not file a brief on exceptions on this issue.
Prior to thtt Stafflddressed the isse irits testimony ad l::iefs, as alisssed bll>w.
In its initial brief, Staff states that Staff witness Mr. Rashid, in his initial testimony,
"voiced skepticism" concerning Rock Island's ability to efficiently manage and supervise
the proposed project, stemming from the act that RICL had provided no evidence that it
or its parent company had ever managed or supervised a transmission line project, let
alone of tl1; magnitude. (Stff IB at 6, d:ing Stff Ex. :0 at 1t> 3tff RB:it ~

•
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In his rebuttal, RICL witness Michael Skelly detailed Rock Island's plan to manage
and supervise the construction of the proposed project. In RI Ex. 1.5, Mr. Skelly provided
an organizational chart depicting the management structure of RICL, including different
positions in that organizational structure. RICL plans to fill these positions with 34 to 35
individuals, but only 15 positions in that chart are currently filled. Staff states, "That means
that RICL has yet to hire about 20 highly experienced employees and the Commission
has no way to know whether RICL will find those essential employees." (Staff IB at 61;
Staff RB t ~o)
In his rebuttal testimony, Mr. Rashid testified that Mr. Skelly described the
qualifications of the individuals who occupy the 15 filled positions, but did not explain each
individual's involvement in previous transmission line projects. Mr. Skelly also attached
an exhibit, wich liste srious prj:ects in which h~Mr. Galli, and three other ini:Yiduals
were involved. Nevertheless, Staff comments, Mr. Skelly did not describe how these
individuals' involvement in those projects was pertinent to transmission line construction
management and supervision as required by Section 8-406(b)(2) of the Act. (Staff IB at
61; Staff Ex7.0 at 6 -7; aff RB at 10)

•

Mr. Rashid testified that it was important for RICL to demonstrate solid experience
managing and supervising of the construction and operation of transmission lines
because the Commission needed to know that RICL has the demonstrated ability to
construct, maintain, and operate a reliable, high voltage, direct current, electric
transmission line (Staff Ex. Al at 7)
Staff asserted that RICL has not demonstrated that it is capable of efficiently
managing and supervising the construction process and has taken sufficient action to
ensure aequate ad eftient construction ad supervision thereof. (Staff IB at 61) Staff
argued, "Aside from a lack of experienced employees, RICL failed to demonstrate that it
has the organization to make use of those employees to succeed in this project. (citation
omitted) According to the record evidence, RICL has never built a transmission line
project of any kld or oany iize." (Id., citing Staff Ex Al 86, 8 na if. 88, 80)
Staff states that the proposed project is of a large scale and uses high voltage
direct current technology that is not new, but is rather rare, and that in the entire United
States, there are only a few high voltage direct current lines. (Staff IB at 62) Staff argued
that a startup company like Rock Island, which has many vacancies in its management
structure, would not be able to effectively and efficiently manage and supervise the
construction ofhis $2.0 lilion project. Jti.; 3tff RB at 9-10)
As such, Staff argued, "Rock Island has not shown that it is capable of efficiently
managing and supervising the construction process and has taken sufficient action to
ensure adequate and efficient construction and supervision thereof, as required under
Section 8-406(b)(2) of the Act. 220 ILCS 5/8-406(b)(2)." (Staff IB at 62; see also Staff RB
at

1'

•
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2.

ComEd Peition

Section IV.A.3 of Com Ed's initial brief is titled, "RI Has Not Proven that It Is Capable
of IIiciently Managing ad Supervising tte Coatruction Proess."
ComEd states that RI admits that neither RI nor Clean Line has ever constructed
a single transmission line. (ComEd IB at 32, citing Tr. 1125, Berry) ComEd characterizes
RI as a "shell company" with no assets and a very limited number of construction
management personnel that would need to be supplemented to actually construct the
project. Rl's corporate parent, Clean Line, is similarly situated as a start-up development
company with five transmission projects under similar stages of development. RI
contends it will use third-party firms to provide much of the needed construction
management expertise, but no construction or construction management contract has
been entered into athis time. (Id. a 2-33, iting Tr. 85J

•

ComEd concurs with Staff that RI has not provided evidence establishing that it
has the capability to efficiently manage and supervise the construction of the proposed
project fo arious rasons inclumg 1) RI has nb etablished tat it will be able to hire
the highly experienced employees that it acknowledges will be needed to oversee
construction of the project; (2) the lack of experience of the individuals that have been
hired with respect to major transmission line projects in general and transmission line
construction management and supervision in particular; and (3) RI has no experience
constructing even csingle transmission line. (ComEd IB t 33, citing Staff Exs. 1.0 at 15
and 7.0 a ffi)
In ComEd's reply brief, it states that Rl's Initial Brief bases its claim on the premise
that "it will enter into contracts" that will provide it with such capability. (ComEd RB at 23,
citing RI IB at 94-95, 98) Com Ed responds, "At present, however, 'Rock Island and Kiewit
Power Constructors ... do not have a binding [engineering, procurement and construction
("EPC")] contract.' (ComEd RB3t 2324, iting Tr. 748, Galli ne iT: 83- 854, ilam)
RI also asserts it "has contracted with Siemens Energy, Inc. ("'Siemens") for
provision of the HVDC converter stations." (RI IB at 95) ComEd, responds, "But what is
broadly characterized as the 'contracted' for 'provision of the HVDC converter stations' in
Rl's brief, is only 'a memorandum of understanding ... for the development phase of the
Project."' (ComEd RB at 24, citing RI Ex. 1.4 at 15) ComEd asserts, "RI confirms, rather,
that it hopes to enter into 'an EPC contract for Siemens to engineer, procure, build, install,
and commission the HVDC converters and related equipment at each end of the line,' but
has nbyet doeso." ftl.,citing RIEx1.4 816)

•

According to ComEd, "the claim that certain key personnel at RI and Clean Line
could establish the requisite capability is not supported by the record. Personnel such as
RI President Mr. Skelly are supporting all five of the Clean Line development projects and
there is no assurance or showing they would be available for the Project." (Id.) Mr. Skelly
stated, "Am I going to be a construction supervisor? I have done that before, but I'm not
going to be able to do that on all five of these projects." (Id., citing Tr. 275) Com Ed further
127
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argues, "Moreover, while RI apparently plans to have an affiliate agreement in place to
obtain certain services from its parent to construct and operate the line, it has p!Sented
no such agreement. Rl's President did not even contemplate the Commission approving
the afliate §reement under Setion 7101 of ta PU~. (Id., citing I 276, Skelly)

3.

ILA ad AA Peitions

In its initial brief, ILA argues, "Rock Island, which has no operating history, has not
met its burden to show that it is capable of efficiently managing and supervising the
construction of the Project." (ILA IB at 30; see also ILA30E 013-14)
ILA further argues, "Staff's position, as evidenced in its prepared testimony and
testimony during the hearings, is that based upon Rock Island's complete lack of
experience in tffi kind f opuject, Rock Island has not emonstrated it is:ible to maage
the construction of the propose line. [Tr. 703-704] In fact Staff witness Rashid has never
seen a Commission CPCN proceeding for a transmission project involving an applicant
that has neer bilt a tmsmission line. rfT 71~ (Id.)

•

In its reply brief, ILA argues that Rock Island "can only point to individuals Clean
Line has hired for development, along with its chances and desires for hiring additional
individuals and contractors in the future to attempt to convince this Commission that it is
capable of u~ervising the construction process." (ILA RB at ~
ILA asserts that as of this time, Rock Island has engaged third-parties only for
development, not construction. (Id. at 4, citing RI IB at 95, 97) ILA states that Rock
Island's Initial Brief acknowledges that it has not hired Kiewit, or any other third-party, to
construct the Project. ILA argues, "Essentially, there is neither evidence on the record
that Rock Island can manage the construction, nor evidence it has - or will - hire anyone
capable ofloing sd (Id.)
Of further concern to ILA ishe fact that Rock Isled has filled less than half of tte
positions eeded for its costruction maagement cganization. (ILA RB t fl)
In ILA's view, it is not reasonable to conclude that Rock Island can efficiently
manage the construction of the proposed transmission line. ILA argues, "Its construction
management team is woefully understaffed for what lies ahead. If one considers the
positions that have been staffed, ambitions of filling the remainder of the positions with
qualified personal are unrealistic, and no qualified third-parties have been engaged to
actually construct the line." (Id. a 5)
ILA also argues that the financing condition addressed in Section VIII of this Order
below should not be ued to supprt a finding that that thenanagerial capaility criteion
has ben rat. IV. Bai a 1Q11, 1J

•

According to IAA, Rock Island has presented no evidence that it is capable of
efficiently managing and supervising the construction of the Project. (IAA IB at 13)
Moreover, Rock Island is seeking to build a high voltage DC transmission line which is
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extremely are, with oly aew tner imilar dies existing in the::ountry. (Id., citing S!ff
Ex. 4.0R at 8) IAA asserts that the organizational chart of Rock Island is missing 20 of
35 key management employees, and most of these employees are also charged with
identical duties for the 5 other subsidiaries of Clean Line. (Id., citing Staff Ex. 4.0R at 6;
see mo IA BOE t a2~
The Project is proposed to have a total cost of $1.8B. (Id., citing Tr. 121,
McDermott) IAA states that the proposed cost for the other subsidiary transmission
projects of Clean Line totals roughly $8B. (Id., citing Tr. 1107, Berry) IAA asserts,
"According to Rock Island, the multiple projects are on similar progress timelines and, in
theory, Clean Line and its subsidiaries could be constructing multiple transmission lines
across the cantry a tte same tire." (Id., citing I 1107; AA B<ll aQ3)

•

IAA states that none of the original Board of Directors of Clean Line had ever been
involved with the construction of a transmission line before. National Grid became an
owner of Clean Line and assumed two seats on the Board of Directors for Clean Line.
IAA submits that the National Grid representatives have transmission line experience, but
no control over day-to-day management. (IAA IB at 14, citing Tr. 377, Wynter) IAA states
that Natioal Gd has the right d purchase all the RJject and ake over ranagement of
the proposed transmission line pursuant to contract in the near term. (Id., citing Tr. 244,
Skelly) IAA argues that such facts make the Commission's ability to make a decision
more com~ated ad confusing. /fl.)
IAA asserts that Rock Island is a start-up company that has never built a
transmission line, and that its parent and sister companies have never built a transmission
line and neither have any of the companies' senior management or key employees. (IAA
IB a14, citing I 1125, BEfl'f) IAA argues that Illinois residents should not be drced to
be a part of this "new, risky business scheme" and that Rock Island is incapable of
efficiently ranaging and supervising te construction of thERJject. ltJ.; IAA RBlt 2)

4.

IBEW ad E11ironmental lntervenors Peitions

As stated in its initial brief, the IBEW's position is that based on the record, the
Commission should find that Rock Island is capable of efficiently managing and
supervising the construction of the Project and has taken sufficient action to ensure
efficient construction ad supervision thereof. (IBEW B 88; see also IBEW RBOEat 4
5)

•

From the IBEW's perspective, an important component of Rock Island's capability
to efficiently manage and supervise the construction process to ensure efficient
construction is its decision to construct the Project in Illinois using union labor under
project labor agreements. RICL witness Mr. Skelly testified that "the skills and
qualifications of these union trades in Illinois provide additional assurances that the
construction of the Project can and will be successfully executed." (Id. at 8, citin~I Ex.
1.7 at 12) IBEW witness Mr. Bates stated that the use of IBEW workers is instrumental
to the construction of the Rock Island Project, because the IBEW promotes a highly skilled
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workforce by providing extensive training and education to its members, and that this
expertise results in projects being completed efficiently, safely, and reliably. (Id., citing
IBEW Ex. 1.0 at 4; ee also !JEW eoE at 4-5)
In their initial brief, Environmental lntervenors did not address the issue of whether
RICL has shown that it is capable of efficiently managing and supervising the construction
process.
In their reply brief, in response to Staff, Environmental lntervenors argue that RICL
Staff is qualified to manage and supervise the construction process (El RB at 4); that
vacancies in the RICL management structure are due to a lack of need, not a lack of
capability (Id. at 6); and that the fact that RICL has never built a transmission line is not
evidence that it is unqualified to efficiently manage and supervise construction of the
Project. ltJ. 88}

C.

Commission Coclusion

One of the required showings in Section 8-406(b) is that the utility demonstrate
that it is "capable of efficiently managing and supervising the construction process and
has tlien slffcient ation to ensre adEluate ancefficient coatruction and supBtision
thereof."

•

In its briefs, Staff contended that Rock Island has not made the necessary
showing. As oted above, Stff itl not file a BOE dis issue
The Staff witness testified that neither Rock Island nor its parent company had
ever managed or supervised a transmission line project, let alone a $2.0 billion DC
project; that many positions at Rock Island remain unfilled; and that high-voltage DC lines
are rare.
ComEd, ILA and IAA argue that Rock Island has not satisfied the management
capability criterion in Section 8-406(b)(2). ComEd asserts that Rock Island plans to rely
on third-party firms to provide much of the needed construction management expertise,
but no construction or construction management contracts have been entered into at this
time.
The Commission has reviewed the argument of the parties. As with many of the
issues in this case, an assessment of the issue at hand is complicated by the many
unknowns associated with the "merchant" nature of the proposed transmission project.

•

The Commission believes that under the circumstances, Rock Island has made
the required showing, subject to the conditions set out below. While the Staff witness
raised seeral pB:inent concerns, the Commission elieves Rock lsrind has adequately
addressed them in its rebuttal testimony. Rock Island has designed a comprehensive
construction management organization, and members of the management team have
experience in oerseeing the costruction of arge electric p:>jects. Many lad paitions
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have been filled. While many positions are unfilled, Rock Island contends it would be
premature to fully staff them at this point in the process. The Commission finds this
explanation tcbe reaonable.
With respect to third-party contractors, it appears the ones Rock Island has
engaged to date for various purposes have relevant experience and expertise, including
transmission line and converter station design and construction. While uncertainties
presented by a long high-voltage DC line are a concern for the reasons explained by
Staff, Rock Island offered testimony that DC applications are not uncommon and are
increasing; and tat National Gd, which is:i principal owner of Clan Line ad is:>ne b
the largest owners and operators of electric transmission facilities in the world, including
DC trnsmission, will be aailable tcsupport RI irthe RIJject.

•

The Commission also ates the it findings orRock sland's capability to finance
the Project, addressed in the next section of this Order, are subject to a condition
proposed by Staff, and approved by the Commission, whereby Rock Island will not install
transmission facilities for the Project on easement property until such time as Rock Island
has obtained commitments for funds in a total amount equal to or greater than the total
project cost. The Commission believes that this condition also provides a adtlional level
of assurance on the management capability issue, since lenders and investors will
presumably assess Rock Island's capability to manage and supervise the construction of
the Project before committing to lend or invest such large sums of money. Accordingly,
the findings on Rock Island's managerial and supervisory capabilities are subject to
fulfillment 9 Rock Island of the financing condition.
VIII.

FINANCING THEPROPOSED CONS'RUCTION -

&CTION 8-406(b)(3)

One of the required showings in Section 8-406(b) is that the utility demonstrate
that it is "capable of financing the proposed construction without significant adverse
financial consequences for the utility or its customers."

A.

Rock Uend Position

Rock Island asserts that it has a feasible plan for raising the capital needed to
construct the fbject sing a project financing aproach, wich is frequently erployed to
finance capital projects in the energy industry and other infrastructure sectors. Rock
Island argues that the project finance approach, coupled with the financing condition to
the CPCN proposed by Commission Staff and accepted by Rock Island, will prevent
adverse financial cosequences. (RI B 0104)

•

According to Rock Island, the key characteristics of a project financing approach
are that the project is owned by a single-purpose legal entity which has no businesses,
assets or liabilities other than those of the project and its business operations; and that
capital is raised to construct the project based on its anticipated revenues and assets
from tte project. Use oa sigle prpose legs enfy d own the projet to tfiflanced s
a common approach ands the norm cfr project ifiancing, including in project inancings
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for electric generation and transmission projects. Project finance investors, and rating
agencies, prefer the use of the single purpose legal entity so that the company does not
have any other liabilities or business activities that could be the source of liabilities, and
owns only assets relating to the pJJject being ifianced. (Rock Island IB at105, citing RI
Exs. 10.14 Rev. at 15; 10.26 at 13-14; ComEd Ex. 2.06 at 8 (Standard & Poor's credit
rating criteria); Tr.1015) Rock Island states that project financing is widely used to raise
capital for projects in the energy industry, as well as for non-energy infrastructure projects,
and that hundreds of billions of dollars of infrastructure projects have been successfully
financed using this, including electric generation plants of various fuel types, such as wind
generation, and electric transmission lines. (Id., citing RI Exs. 10.0 at 32-33, 37; 10.16;
10.26 a6; r 87-988)
The proposed transmission line is characterized as a "merchant project," where
the owner assumes the full market risk of constructing the project, pays all the costs of
operating and maintaining the project, and recovers the costs through the revenues it
receives from the cu1Dmers wo cotract d take service from tte projet. $1 IB at 105,
citing RI Exs. 10.13 at 11and10.14 Rev at 28, 48; Tr. 647-648, 951-952, 1007-1008,
1046) Rock Island states that the owner of a merchant project, such as Rock Island, does
not looM:o recover its com mm a geeral ase ofetail cstomers, eher 9 seking to
allocate the costs of the project to load through the cost allocation procedures of the
applicable RTO, such as PJM or MISO, or through other mechanisms. (Id. at 105-106,
citing Tr. 648)
According to Rock Island, if it were to be unsuccessful in bringing the Project to
the point of being ready for construction financing, the investors' capital that was spent
on development activities would be lost and this loss would be borne solely by the
investors. Similarly, if the Project were completed and placed into operation but did not
earn an aequate rate ofeturn, the shortfall would be borne by the igestors and would
not be recovered through cost-allocated charges to ratepayers or the public. (RI IB at
106, i:ting RI Exs. 10.14 Rev. a 2129, 35 and 1C26 at, SO)
Rock Island states that in its order granting Rock Island's request for negotiated
rate authority for the Project, the FERG stated that "the developers of merchant projects
assume all of the market risk of a project and have no captive customers from which to
recover the cost of the project"; and that as a condition to granting Rock Island negotiated
rate authority, FERG specified that "Rock Island has agreed to bear all the risk that the
Project will succeed or fail based on whether a market exists for its services. Rock Island
has no ability to pass on any costs to captive ratepayers." Rock Island Clean Line LLC,
139 FERG 1f 61, 142 (2012), at PP 1 footnote 1, 16. (RI IB at 106) Rock Island states that,
in the instant proceeding, it has proposed a condition to its CPCN stating that Rock Island
will not recover the costs of the Project through PJM or MISO regional cost allocation
unless Rock Island first obtains the permission of this Commission in a new proceeding
that wuld be iniated by Rak: Isled. (RI !Eat 16, citing RI Ex. 10.26 at 1S 2-122)

•

Rock Island is currently in the "development phase" of the Project, which entails
activities such as obtaining siting authority, interconnection studies, routing, permitting
132
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and public outreach. Capital to fund the development activities for the Rock Island Project
and the transmission projects of Clean Line's other project subsidiaries is being provided
by Clean Line's equity investors, wich currently canst of Natioal Grid, ZAM/entures,
Michael Zilkha, and Clean Line Investment LLC. (RI IB at 106-107, citing RI Exs. 1.0 at
13, 3S 11 Rev.;O:D at31;10.12an-3; <OmEd CrasEx. ~
The objective of the development phase is to bring the Project to the point of being
able to enter into long-term transmission contracts with customers; on the basis of those
contracts, project-specific financing arrangements can be entered into with lenders, equity
investors ad/or other partners the ~ provide tte CJ:!ital d onstruct tte Project. Rock
Island tltes the wen tte permitting ad licensing p:11cesses for tte RJject hae been
completed, including obtaining the rajor regulatory approvals, it will enter into long-term
contracts with customers for transmission capacity on the Project. Rock Island will then
issue debt secured by the revenues from the transmission contracts to raise the capital
necessary to complete the final development activities, construct the Project, and place it
into o~ration. (Id., citing RExs. 10.0 at 3-t32, 3710.13 a3-4)

•

According to Rock Island, the U.S. wind power industry, in particular, has raised
tens of billions of dollars of project-level debt and equity to fund its projects. (RIB at 107,
citing RI Exs. 10.0 at 37; 10.26 at 6; see also RI RBOE at 53) With respect to electric
transmission projects, Rock Island witness David Berry provided a list of 12 electric
transmission projects over the period from September 2003 through March 2013 which
were purportedly financed through debt and/or equity financings accomplished through
the project financing model. (RI Ex. 10.16) Rock Island states that these projects were
owned by a single- purpose legal entity; the transactions relied only on the revenues from
a particular project or group of projects rather than on a broad base of corporate assets;
and the projects were independent transmission lines in the U.S. that successfully closed
on construction financing and were completed ad placed into ommercial operation. (RI
IBat 101kitingRI Ex10.26 at;4i. (1)14-1015)
Rock Island contends that the $7 .2 billion of transactions listed on Rock Island
Exhibit 10.16 demonstrate that independently financed electric transmission lines,
including merchant transmission lines such as the Rock Island Project, can be
successfully financed. Rock Island states that pipelines financed on the basis of contracts
with individual shippers, and independent power generating facilities financed on the
basis of long-term power purchase agreements with customers, are other examples of
projects financed on the basis of capacity sales contracts. (Id. at 108-109, citing RI Exs.
10.14 Re. at 12; m.26 e f)and T (1)14)

•

According d Rock lslanplarge arounts of djuidity ~t in the capital markets for
investments in transmission projects that have reached an advanced stage of
development. Rock Island states that significant institutional investors have made debt
and equity investments in transmission projects financed through the project financing
approach, or have led such transactions. (RI IB at 109, citing RI Exs. 10.0 at 33-34 and
10.16) Rock Island states that trasmission projects sub as tte Project are attractive d
investors for a number of reasons: they offer stable cash flows due to the nature of the
133

A-0153
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

C-08610

121302

•

12-0560

service, a reasonable return, and an attractive risk profile, and are not subject to fuel price
risks or to volumetric risks since transmission capacity charges are fixed payments.
Further, transmission lines are long-lived assets which have a longer useful life than the
term of the typical debt security; when the debt matures and must be repaid, a
transmission line still has significant remaining value that can be used to retire or
refinance thEl:lebt. (Id. a 19, citlg RI Ex. 1014 lilv. at 12-14)
Rock Island also contends that the Project is not likely to be subject to competitive
market exposure; customers are unlikely to hae vialE alteiatives to ttRroject, wich
is eing billl: tcaddress lte laclof rtmsmission irmstructure to atrsmit electricity rbm
the Resource Area to markets in northeast Illinois and the PJM footprint. Rock Island
states that several previous financing transactions for merchant transmission projects
have been over-subscribed, meaning that the demand for investment securities in these
projects exceeded the supply; the sponsor could have raised more capital than needed,
on the same tens. (Id., citing REx. 10. 14 Rev. at 12-15)

•

Rock Island states that the construction financings will be executed on the basis
of transmission customer contracts for capacity and service on the Project. Rock Island
expects there will be customers wanting to contract for transmission service on the
Project, because: there is an increasing demand for renewable energy due to both state
RPS randates ad voluntary purchases of renewable energy; the wind resources in the
Resource Areaire more aundant and est-effective tan lte Wld esources located ri
Illinois and other PJM states; there are wind developers active in the Resource Area who
will require additional transmission infrastructure in order to sell the output of their
facilities; high capacity factor wind energy that will be delivered by the Project is the
cheapest form of renewable energy generation and is cost-competitive with thermal
generation; and as environmental regulation of power plant emissions increase, wind
energy is likely to become een more attractive. (Id., citing RI Exs. 10.14 Rev. at 33-34;
10.26 at 3J2)
According to Rock Island, members of Clean Line's management team, including
CEO Michael Skelly, EVP Jayshree Desai, and David Berry, who is Executive Vice
President - Strategy and Finance, are experienced in raising capital in the energy
industry. Ms. Desai was Chief Financial Officer of Horizon Wind Energy, where she
oversaw transactions, including project financings, which raised several billions of dollars
of capital for wind farm projects. Mr. Berry has worked on project finance transactions for
wind arms totaling more tan $2 IMion and ad the rajority f> thee transactions. (RI B
at 111, citing RI Exs. 10.0 a 0-41; 10.14 Rev. at 10-11) Rock Island Exhibit 10.15 lists
energy industry financing, acquisition and sale transactions in which members of the
Clean Line management team participated, including over $2.4 billion of project finance
transactions and $14 l)i)n of othetransactions.

•

RI states that, to pDVide assurances that it has raised sufficient capital to ifiance
the entire construction cost of the Project and to avoid a scenario in which it starts but
cannot complete construction, Staff proposed, and Rock Island accepted, a condition to
Rock Island's CPCN which will ensure that Rock Island will not start construction of the
134
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Project on easement properties unless and until Rock Island has obtained sufficient firm
commitments for debt and equity financing to fund the entire Project construction cost.
(RI EB att15-116, citigRI Ex m.13 a2-3) he arms of thecoditionareas follow:
Rock Island will not install transmission facilities for the Rock Island Clean
Line Project on easement property until such time as Rock Island has
obtained commitments for funds in a total amount equal to or greater than
the tt:BI p:11ject cost. For the purposes of this codition:
(i) "install transmission facilities" shall mean to affix permanently to the
ground transmission towers or other transmission equipment, including
installation of bases and footings for transmission towers, but shall not
include (A) preparatory work such as surveys, soil borings, engineering and
design, obtaining permits and other approvals from governmental bodies,
acquisition of options and easements for right-of-way, and ordering of
equipment and materials, and (B) site preparation work and procurement
and installation of equipment and facilities on property owned in fee by Rock
Island ricluding the conerter staon ses;
(ii) "easement property" shall mean property on which Rock Island has
acquired a esement to ietall rtmsmission famties;

•

(iii) "has obtained commitments for funds" shall mean (A) for loans and
other debt commitments, that Rock Island has entered into a loan
agreement(s) with a lender(s) and has received the loan funds or has the
right to draw down the loan funds on a schedule that is consistent with the
need dr fads ta;omplete the RJject, ad (B) for equity, that Rock Island
or its parent company has received the funds from the equity investors or
that the equity investors have entered into a commitment to provide funds
on a schedule that is consistent with the need for funds to complete the
Project; ad
(iv) "total project cost" shall mean the total estimated remaining cost, at the
time that Rock Island is prepared to begin to install transmission facilities,
for the following Project activities: engineering, manufacturing and
installation of converter stations; transmission line engineering;
transmission towers; conductor; construction labor necessary to complete
the Project; right of way acquisition costs; and other costs necessary to
complete the Project. For reference, the total estimated project cost as of
November 1, 2Q1 i~2.0 biklin.

•

To allow the Commission to verify its compliance with this condition, Rock
Island shall submit the dllowing documents to the Director of the Financial
Analysis Division ad the Director of ta Pubti Safety & Reability Division
at such time as Rock Island is prepared to begin to install transmission
facilities:
135
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a)
On a confidential basis, equity and loan or other debt financing
agreements and commitments entered into or obtained by Rock Island or
its parent company for the purpose of funding the Rock Island Clean Line
Project that, in the aggregate, provide commitments for funds for the total
project cost;
b)
An attestation certified by an officer of Rock Island that Rock Island
has not, prior to the date of the attestation, installed transmission facilities
on easement property; or a notification that such installation is scheduled to
begin on a specified dte;
c)
A statement of the total project cost, broken out by the components
listed in the definition of "total project cost," above, and certified by an officer
of Rock Island, along with a reconciliation of the total project cost in the
statement to the total project cost as of November 1, 2012 of $2.0 billion;
and
d)
A reconciliation statement, certified by an officer of Rock Island,
showing that the agreements and commitments for funds provided in (a) are
equal to or grater than the ttBI JDject cat PJVided in ~).

•

Rock Island argues that the "documentation requirements" of the condition will
enable Commission Staff to verify that Rock Island has in fact secured sufficient debt and
equity capital, or binding commitments for capital, to finance the entire construction cost
of the Project, and that any concerns about its ability to raise sufficient financing to
complete the construction bthe Project ce resolved by the condition. (RI IB at 116-117,
citing RI Ex. 10.14 Rev. at 3, 6) Rock Island states that Alan Pregozen, Manager of the
Finance Department of the Financial Analysis Division of the Commission, recommended
that, to ensure Rock Island does not begin construction of the project without sufficient
funding in place to complete it, the Commission should impose the condition on Rock
Island's CPCN. (Id. at 7~ cting Staff Ex 4.CBt 2)
As noted above, the financing condition proposed by Staff and accepted by Rock
Island requires Rock Island to submit certain documents "to allow the Commission to
verify its compliance with this condition." The Proposed Order would require, as part of
the approval of the financing condition, that Rock Island "file a petition with the
Commission requesting such verification."
In its BOE, Rock Island argues that the Order should not require Rock Island to file
a petition to demonstrate that it ha satisfied 11e iflancing condition. Rock Island argues
that a petition is unnecessary and would increase the difficulty of securing financing. (RI
BOE at 2m)

•

In its RBOE, Rock Island disputes what it characterizes as erroneous assertions
by ILA and Com Ed that the Proposed Order "relies on the Staff financing condition as the
136
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basis for its conclusion that Rock Island has satisfied the requirements of §8-406(b )(3)."
Rock Island argues in part that the intent of the financing condition is to protect
landowners from the risk of abandonment of a partially-completed project on their
properties if Rock Island were unable to complete construction due to a lack of funding.
(RI RBOE at 5857)
Rock Island also argues in its BOE that the Order should include additional
language as to the evidence and arguments regarding Section 8-406(b )(3). (RI BOE at
29-30; Eateptions a 2932)

Response to Cor&d

•

•

Rock Island states that ComEd witness Ms. Lapson testified that Rock Island's
"financial resources are not currently sufficient to fund the construction of the proposed
Project" (Com Ed Ex. 2.0 at 5) and that Rock Island has not demonstrated that it is capable
of financing the construction of the Project because it has not demonstrated "any orrent
financial capability." (Com Ed Ex. 5.0 at 1) Rock Island disputes Ms. Lapson's premise
that an applicant for a CPCN must demonstrate that it currently has sufficient financial
resources in place to fund the construction of the proposed project in order to demonstrate
financial capability. Rock Island argues tat itan demonstrate it is capable of iflancing
the PJposed onstruction, wich is thErelevant statutory test for purposes of reeiving a
CPCN, by setting forth a credible financing plan supported by evidence. (RI IB at 111112, <ting RI Ex10.26 at 2; ee ale IR REDE a ~)
Rock Island states that the basis for Ms. Lapson's position falls into two areas: (1)
Rock Island has not signed any transmission contracts with customers for the Project,
and (2) Rock Island has not obtained any financing commitments from specific lenders
and investors for construction of the Project. In response, Rock Island argues that
transmission customers will not spendhe the anctesources to negotiate and ente rito
contracts for transmission service unless and until they know that the transmission
provider will be able to construct the transmission line to provide the service, and this
cannot be known until Rock Island receives the necessary regulatory approvals, including
a Certificate from the Commission. Further, prospective transmission customers will want
to know the cost of the transmission service before entering into a contract, which will
require the transmission provider to have developed a firm construction cost estimate; but
this cannot be accomplished until the transmission provider has an approved route and
approval for its proposed transmission structures and design, and has completed various
surveying and detailed design activities on the approved route. (RI IB at 112-113, citing
RIEx.10.14Rev. a 2-23)
Rock Island states that requiring Rock Island to demonstrate that it has financial
commitments from lenders and investors for the construction of the Project is also
unreasonable. Rock Island states that Ms. Lapson acknowledged, and the credit rating
agencies' ratings criteria that she submitted demonstrate, that lenders and investors will
not provide binding financial commitments for the construction of a project before the
major regulatory approvals for the project have been obtained. (RI IB at 113, citing RI
137
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Exs. 10.14 Rev. at 21 and 10.26 at 3-4; Com Ed Ex. 2.03 (Moody's rating criteria for project
finance debt) at 26 and Com Ed Ex. 2.04 (Fitch's rating criteria for project finance debt) at
6) Rock Island submits that Ms. Lapson agreed that "a project receiving 'binding financial
commitments' prior to the project's receipt of all required permits or authorizations is
contrary to practice in the financial marketplace"; and that any such commitment would
be contingent upon the receipt of the required approvals in a form satisfactory to the
investor. (Id. at 113-114, citing RI Ex. 10.26 at 2-3; Tr. 991-993) According to Rock
Island, debt and equity project lenders and investors require that energy projects using
project finance receive the necessary permits and approvals as a condition precedent d
funding a project loan oinvestment. (Id., citing RI Exs. 10.0 at 36, 9 and 10.14 Rev. at
22)
In response to Ms. Lapson's concern that Rock Island's transmission capacity
customers would not be able to demonstrate sufficient creditworthiness for their
transmission contracts to provide a basis for financing (RI 18 at 114, citing ComEd Exs
2.0 at 13 and Ex. 5.0 at 4, 8), Rock Island states that Mr. Berry described the credit
conditions that will be required of Rock Island's transmission capacity customers. He
testified that any of Rock Island's transmission capacity customers who do not have
established credit ratings or meet designated financial metrics will be required to post
additional credit support in the form of a parent guarantee, letter of credit or cash
collateral. He stated that similar credit support is required by both MISO and PJM to
purchase log-term snsmission serice. (Id., citing REx. CD.14 Rev. 8 1-13)
Rock Island also asserts that a default by a transmission capacity customer is
unlikely to ocor beause if the customer is a wind generator irthe Resource Area, it VY
need the Project's transmission service to get its atput delivered to rarket, so een if a
customer were unexpectedly in financial distress, it must pay for the transmission service
in order to receive any revenues rbm its wind generation cfcility. Even if aransmission
capacity customer goes into bankruptcy or defaults on its obligations to its financing
parties and other creditors, the customer's assets -- wind generation facilities -- may be
seized by its lenders and/or sold to new owners, who would then need to pay for
transmission service on the Project in order to realize value rbm the assets. (Id. at 115,
citing RI Ex. 10.26 at 7) Further, Rock Island states, it will have a portfolio of transmission
customers, which will diversify the Project's credit risk and reduce the impact of an
individual customer default, wre one to ocur. (Id. at 114-115, citlg RI Ex. CD.26 at 7
In its reply brief, Rock Island disputed ComEd's argument that Rock Island must
show that it has "present capability" to finance the Project. (ComEd 18 at 34-35) Rock
Island states that §8-406(b)(3) does not require this; rather, it requires Rock Island to
show that it "is capable" of financing construction of the Project, which Rock Island
contends it has shown. Rock Island further states that the statute does not require an
applicant to demonstrate that, at the time of certification, it has either the capital in hand
to iflance construction of its Project, or binding financing commitments to cover the cost
of construction. Further, Rock Island states that it is not relying on or asking for a
"presumption" that it will be able to secure financing in the future. Rather, it is relying on
the fact that it has a credible, achievable plan for raising the capital needed to construct
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the Project, one that has been successfully used many times over many years to raise
hundreds of billions of dollars for energy infrastructure projects; that the economics of the
Project will be attractive to investors; and that its management team is experienced in
executing thisype of financing plan for merchant projects in the energy industry. (RI RB
at 17-118;see aleRIRBOEat51)
Additionally, Rock Island contends that ComEd's argument is undercut by §8406(f) of the PUA, which states: "Unless exercised within a period of 2 years from the
grant thereof authority conferred by a certificate of convenience and acessity issued by
the Commission shall be null and void." By this provision, Rock Island argues, the
Legislature has recognized that a applicant for a CPCN cannot be expected, and is not
required, to be presently able to carry out the requirements of its CPCN - including being
"presently capable" of raising the capital to finance construction - at the time of
certification. (Id. at

S'

•

Rock Island argues that ComEd's reliance on the case of Northern Moraine
Wastewater Reclamation Dist. v. ICC, 392 Ill. App. 3d 542 (2d Dist. 2009), does not
support ComEd's position, because all the court did in Northern Moraine was conclude
that there was sufficient evidence in the record to affirm the Commission's conclusion that
the applicant was "financially capable of serving the subject [service] area." (RI RB at
118-119, citing Northern Mmine at 68) Rock Island sites that the fact tte co ct found
the specific information in the record in that case on the applicant's financial resources
was sufficient, on appellate review, to sustain the Commission's finding, does not
establish an evidentiary standard that must be met in every case. Rock Island also points
out that in Northern Moraine, the Commission relied on the testimony of Staff witness
Janis Freetly that "since the developers will fund all additions to the water and sewer
systems without refund, the construction of new facilities will not have adverse financial
consequences for the utility or its customers." (Id., citing Northern Moraine at 551) Rock
Island states that this is similar to its financing plan, i.e., the basis for raising the capital
to finance construction of the Project is the transmission contracts that the transmission
customers ofha Project will ater ito. (Id.; RI RBOEt a~
As indicated below under "ComEd Position," ComEd proposed, as an alternative
exception in its BOE, the following condition, "Rock Island will not undertake any activities
or exercise any rights that require or are subject to receipt of a CPCN, including
construction of the subject line in Illinois, until such time as Rock Island has obtained
commitments for funds in a total amount equal to or greater than the total project cost."
(ComEd BOE at Hl20)
In its RBOE, Rock Island
condition is unclear and could
conducting surveys, negotiating
would aduly delay the Project.

•

opposes this condition. Rock Island contends that the
arguably and improperly prevent such activities as
with landowners and engaging in design work, which
(RRBOE at E)
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Response tollA ad AA
Rock Island responded to the arguments of IAA and ILA that Rock Island has not
shown it is capable of financing the construction of the Project. (IAA IB at 15-16; ILA IB
at 30-34) Rock Island states that IAA and ILA presented no witnesses on this topic and
both rely on the testimony of ComEd witness Ms. Lapson, who was the only witness in
this case submitting testimony that Rock Island is not capable of financing the
construction of the Project. Rock Island's response to Ms. Lapson's position is
summarized aove. (RI e a 14-115)
Rock Island responded to IAA and ILA's argument that Rock Island must compete
with its sister companies for the allocation of capital from Clean Line. ( IAA IB at 15; ILA
IB at 31-32) Rock Island states that this would be true only with respect to capital for
development activities, not with respect to capital for construction, because Rock Island
and each other project of a Clean Line subsidiary will be financed separately, through the
separate, single-purpose entity that owns each project, based on the transmission service
revenue seams o ech JDject. (RI EB atl08; RI RB t a15; see '50 RI IB 8107 with
cite toE!cord; see also IRIBOEat 5~

•

•

Rock Island states that to date, Clean Line has not experienced difficulty in raising
capital to fund the development activities for the projects of its subsidiaries, including
Rock Island. Rock Island also states that during the course of this docket, National Grid
committed to rivest $40 million in Clean Line, and ZAM Vatures has continued to invest
in Clean Line beyond a ciginal commment. (RI RB at ~111B, i:ting RI Es:. 10.12 at
1 ad 12.0 at 6; Tr. 819ComEd Cross Ex ..:Attachment CD)
Rocklarhd sties ttat tte
total amount of capital invested in Clean Line thus far and the total development
expenditures on the Rock Island Project are very substantial amounts of at-risk capital
that have been raised from private investors, and demonstrates the confidence of the
investors that Clean Line's projects can be developed, financed, constructed and brought
into operation. (RI RB at 116, citing RI Ex. 10.26 at 9) Additionally, Rock Island states
that as the Rock Island Project and Clean Line's other projects achieve additional
development milestones, such as Commission approval for the Project, it will be easier,
not harder, to raise additional development capital. (RI RB at 115-116, citing RI Ex. 10 .14
Rev. at 10)
Rock Island responded to ILA's statement that in order to finance the Project, Rock
Island needs signed capacity commitments from generators representing 4,000 MW of
capacity (ILA IB at 33), and to IAA's statement that in order to obtain 70% of its funding,
Rock Island "speculates" that 60% of its load will need to be contracted with customers
(IAA IB at 15). Rock Island explains that it presented an illustrative calculation to show
that in order to raise approximately 70% of the construction cost of the Project through
debt financing (20-year loans), it would be necessary to have contracted approximately
60% of the transmission capacity of the Project. (RI RB at 116, citing RI Exs. 10.0 at 38
and 10.8; Tr. 1120) Rock Island submits that the illustrative calculation shows it will be
necessary to have contracted a substantial portion, but not all, of the transmission
capacity of the Project in order to secure financing for construction. According to Rock
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Island, the exact percentage of transmission capacity that needs to be under contract
prior to obtaining full financing commitments will depend on the price, counterparty
creditworthiness, and term in years of the transmission contracts. (Id. at 116-117, citing
RI Ex. 10.0 at 37)
In response to IAA's assertion that Rock Island has "no idea" whether sufficient
demand exists for its "load" to justify construction of the Project and to attract financing
and that "as such, by [Rock Island's] own admission, it has no idea if it is capable of
financing the proposed construction" (IAA IB at 15), Rock Island asserts that what its
witness Mr. Berry actually testified to was that if one of Clean Line's projects were not
built, the investors would lose their investment in that project. Rock Island states that Mr.
Berry explained why there will be sufficient customer interest in the Project to support
raising thEEapital necesary tCEonstruct the Project, and that RocKsland ~ be alB to
finance tte JDposed construction. (Id., citig RI Exs. 10.0 at 3337, 39-41; 10.14 Revat
9-16, S-19, 3335;10.26 at,6,8-9)

B.

•

Position 6 Slff

Staff witness Ala Pregozen tesfied r§arding wether RICL mets the financing
condition of Section 8-406 of the Act. Mr. Pregozen testified, "To ensure that Rock Island
does not begin construction of the project without sufficient funding in place to complete
it, I recommend that the Commission impose the conditions set forth in RI Ex. 10.13 lines
36-94 in any order that grants a certificate of public convenience and necessity to Rock
Island to construct the proposed transmission line." (Staff IB at 62, citing Staff Ex. 4.0 at
2)
Rock Island witness David Berry described Rock Island's intent to raise sufficient
funding to complete the Project before it permanently installs transmission towers on
landowner property. (Id., citing RI Ex. 10.13 at 2) Rock Island accepts the condition
recommended b)Mr. Pregozen d drmalize its iflancing ommitment in it Cetificate of
Public Convenience and Neessity.
The terms of this condition are set forth on pages 63-64 of Staff's initial brief, and
they are also set forth in this order above under "RICL's Position."
In its reply brief, Staff notes that ComEd, IAA and ILA argue that RICL has not
shown it is capable of financing the proposed construction, and that ILA argues that Rock
Island has not shown it can raise the capital necessary to fund the project, which depends
on Rock Island lining up sufficient generators as costumers that do not yet exist. (Staff
RB at 12, citing ComEd IB at 33; IAA IB at15; ILA IB at 31-34) Staff responds, "However,
the Stff/RICL agreed-to ondition retuiring Rock lslein taaise all thEEapital needed to
construct the line addresses this issue because it prevents Rock Island from beginning
construction on a JDject tat itannot corplete." (Staff RB at 30-34)

•

Staff also responds to ComEd's argument that Rl's and Clean Line's assets and
commitments together amount to less than 2% of the total estimated costs to build the
141
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project, which does not meet the statutory requirement and is less than was the case in
Northern Moraine. (ComEd 18 at 34, citing Northern Moraine, 392 Ill. App. 3d 542, 568569 (2nd Dist. 2009)) ComEd also states that the "unprecedented condition" does not
demonstrate that the Company "has any present capability to finance the Project, as the
law requires." (ComEd 18 at 34) ComEd argues that RI has not provided evidence thatt
could obtain financing in the future as it is a "shell company, a developer with no material
current financial ability." (Id. 835)
According to Sttf, ComEd risreads Northern Mcsine. In that se, the Ndhern
Moraine Wastewater Reclamation District ("District") appealed, on several bases, the
Commission's granting of a Section 8-406 CPCN to Rockwell Utilities, LLC ("Rockwell").
One of the bases for the District's appeal was that the Commission's conclusion that
Rockwell satisfied Section 8-406(b) of the PUA was unsupported by the evidence. The
District argued that Rockwell's financing was insufficient because it was based on a sole
financial provider's promise to loan Rockwell money when needed. The Appellate Court
found that the record supported the Commission's finding that Rockwell was financially
capable of serving the sbject rea. Northern Mraine, 392 Ill. App. Bat 568-569. In so
doing, it observed that Staff would have an opportunity to review information on a
prospective basis to assess whether rates should be reassessed to ensure there would
not be a negative impact on its ability to serve the subject area. Id. at 569. The information
the ICC Staff would review on a prospective basis included Rockwell's plant investments,
revenues, ad ep1enses. Id .
In Staff's view, Northern Moraine stands for the proposition that an applicant's
showing under Section 8-406(b)(3) need not be based entirely on assets on hand, held
by the applicant itself, but may consist of the backing of a parent company, affiliate or (if
an LLC) a member, which assets have been pledged, committed or promised.
Furthermore, the Northern Moraine court considered ongoing oversight by Commission
Staff of the company's financial health to be a significant safeguard against financial
problems Eising. (Staff 18 a 3)
Staff argues that in the current proceeding, "the safeguards of the agreed-to
condition similarly ensure that RICL must demonstrate financial viability prior to
installation btransmission line on landwner l'.DPerty." (Id. a13-14)
Staff also argues, "Additionally, tte ~mmission ha previously grated a Section
8-406 Certificate to an entity that had no existing assets or revenues, and no existing
financial ratios. (Illinois Power Company and Ameren Illinois Transmission Company,
Order Doket No 0€0179, May 17 207, 19.)" (Id. a 1J

•

Staff also states that Section 8-406(b)(3) requires the utility show that it "is capable
of financing the proposed construction without significant adverse financial consequences
for the utility or its customers." 220 ILCS 5/8-406(b)(3) Staff contends that the harm to
Rock Island, if it were a utility, is limited, as it owns no other facilities in the State of Illinois,
and the ageed-to condition ensures Rock Island does not begin construction without tte
$1.8 billion required to carry out the Project. (Id.) Staff states that Rock Island's customers
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for the Proposed Project wuld be( 1) wind energy pJducers in tH:eesource lea; and
(2) buyers of electricity at the eastern end of the line, primarily wholesale market
participants. (Id., citing RI IB at 6) Therefore, Staff asserts, "RICL's customers are not
traditional ratepayers. This Commission has stated that it is more concerned about
impacts on customers who are ratepayers. [Docket No. 06-0179, Order at 28] ('Further,
even assuming [Ameren Illinois Transmission Company] were adversely affected, there
does not appear to be any likelihood that those adverse consequences for its 'customers'
would involve actual harm to ratepayers. That is, the Commission is more concerned
about impacts o 'customers' who are ratepayers than those who are not.')" (Staff RB at
14)
Staff believes that Section 8-406(b)(3) is met if the Commission adopts the
Staff/RICL agreed-to condition. Staff explains, "If RICL does not raise all the capital
needed ta;onstruct the entire project, construction VY no egin ad Rolt Island and its
'customers' will not suffer significant adverse financial consequences. If RICL does raise
all the capital needed to construct the entire project, then it follows that RICL could
construct the entire project without significant adverse financial consequences to either
RICL or its::ustomers." (Id. an 4-15)

•

In its RBOE, Staff responds to arguments in the ILA and ComEd BOEs. Staff
observes that the showing required in Section 8-406(b)(3) is "that the tility is capable o
financing the proposed construction without significant adverse financial consequences
for the utility or its customers." Staff states that the condition proposed by Staff witness
Alan Pregozen is, as noted by Mr. Pregozen, calculated to: "ensure that Rock Island does
not begin construction of the project without sufficient funding in place to complete it[.]"
According to Staff, "[t]his condition will, logic dictates, prevent any adverse financial
consequences to RICL oi'ts cutnmers, since no auerse coaequences can result iflo
facilities are built." (Staff RBOE at 5-6)
C.

ComEd Position

In ComEd's view, RI is not capable of financing the proposed construction. ComEd
argues, "The plain language of [Section 8-406(b )] requires separate showings that: (i) the
utility is capable of financing the proposed construction; and (ii) the utility is able to finance
the construction without adverse financial consequences for the utility or its customers.
(ComEd IB at 33-34, citing Moraine Wastewater, 392 Ill. App. 3d 542, 551 (2d Dist. 2009))

•

According to ComEd, the record proves that RI has no assets or loan or equity
commitments capable of financing the $2 billion cost of the Project. ComEd, asserts,
"While RI has obtained venture investments from Clean Line, thosEinvestments are only
intended to finance exploration development (as opposed to construction) of the Project
as well as the menu of other DC line concepts Clean Line etities m advancing around
([hEd state ttat tte bottom line
the country." (Com Ed IB at 34, citing Tr. 1055, Berry)
is that all Rl's and Clean Line's assets and commitments together amount to less than
2% of the total estimated costs to build the Project. (Id., citing Tr. 1060-1061) ComEd
argues, "This meager showing is far from sufficient to meet the statutory requirement, and
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stands in stark contrast to evidence of actual revenues and assets of the utility or its
committed backer found sufficient to establish financial capability in Moraine Wastewater
Reclamation, 392 Ill. App. 3d at 568-69 (Citing evidence of actual revenues, assets, ad
equity presently available to operate, maintain, and construct additional facilities.)"
(ComEd IB at 34; RB a6; 2ee mo 6mEd BOE at )8
In ComEd's view, a condition that RICL will not install transmission facilities for the
Project on easement property until such time as it has obtained commitments for funds in
an amount equal to or greater than the total project cost does not demonstrate that RI
has any present capability to finance the Project, as the law requires. (ComEd IB at 3435; citing RI Ex. 10.13 at 2-3) ComEd also argues that any such condition "neither prevents
harm to customers in the meantime, including being threatened with eminent domain, nor
does it prevent harm to the applicant itself, which the law also requires." (Com Ed RB at
26-27)

•

ComEd contends that any claim RICL "likely can, and should be presumed to be
able to, secure financing in the future" is speculative and unsupported by the evidence,
"even if RI had generators and customers and a means to recover the Project's costs."
(Com Ed IB at 34-35) ComEd cites testimony by ComEd witness Lapson that "all evidence
highlights the fact that [RI] is a shell company, a developer with no material current
financial ability. Testimony regarding the financial capability of [Rl]'s parent Clean Line
or the financial strength of investors in Clean Line fails to dEDTistrate that Gian Line or
its investors and backers have any commitment to provide funds to [RI]." (Id., citing
Com Ed Ex. ff> at 1~
Com Ed concludes, "But even if Rl's claim that it could access financing in the future
were somehow substantiated and putting aside the uncertainties and current lack of any
customers to shoulder the Project's costs, a future prediction cannot satisfy the statutory
requirement that RI prove that it is capable, at the time of certification, of financing the
Project. There is no doubt on this record that RI is not and, therefore, RI fails to satisfy
this critical element for receiving a CPCN." (Com Ed IB at 35; see also ComEd BOE at 1819)
In its reply brief, Com Ed responds to Rl's statement that it "plans to raise the capital
needed for the construction of the Project using a project financing approach." (RI IB at
104-05) According to ComEd, the fact that revenues must be locked in ahead of financing
inherently ads ¥t another layer of sk and uncertainty, as such financing epends bth
on success in the energy market in pre-subscribing customers and then in the financial
market in inducing investors to lend based on those subscriptions. (ComEd RB at 26)
ComEd asserts, "But here, Rfaces even ~ater risk. RI emits not t)nthat signig p
such customers is necessary, but that those generation customers do not now even exist.
See Skelly, Tr. 271 :24 - 272:19; Davis, Tr. 235:17-24; Lapson, Tr. 1020:6-7; Berry, Tr.
1117:2-7." (Id.) ComEd argues, "Thus, Rl's 'plan' is contingent ot oty on its own ability
to secure financing from the capital markets, but also on the positive reaction of
hypothetical future customers to Rl's plan." (Id.)

•
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In its BOE, ComEd also argues that if a Certificate is granted over ComEd's
objections, the financing condition proposed by Rock Island and Staff, whereby Rock
Island would be prohibited from "install[ing] transmission facilities" until it secures the
requisite financing, should be revised. According to ComEd, RI would implicitly be
permitted to undertake a host of other development activities before satisfying that
condition; thus, the Commission should instead subject the CPCN to the condition that
"Rock Island will not undertake any activities or exercise any rights that require or are
subject to receipt of a CPCN, including construction of the subject line in Illinois, until such
time as Rock Island has obtained commitments for funds in a total amount equal to or
greater ttan the ttal JI>ject cet." (ComEd BOE at 19-20; Etxeptions at 49)
In its RBOE, ComEd notes that the financing condition proposed by Staff and
accepted by RI requires Rock Island to submit certain documents "to allow the
Commission to erify ii corpliance vth tl1; condition."
ComEd also nclls that te RJposed Gier would Eequire, as pet ofha approval
of the financing condition, that Rock Island "file a petition with the Commission requesting
such verification." In ComEd's view, Rl's argument that this requirement should be
deleted should not be accepted. ComEd contends that ensuring compliance with that
condition in an open and transparent manner in front of the Commission is reasonable
and proper. <comEd BOE at ~1B)

•

D.

ILA and AA Positions

In ILA's view, Rock Island has not met its burden to show that it is capable of
financing the proposed construction without significant adverse financial consequences.
(ILA IB a 0; BOE al~11)
ILA asserts that ComEd expert witness Ellen Lapson offered testimony
demonstrating that Rock Island is unable to show the requisite financial capability to
satisfy its statutory burden. (ILA IB at 30, citing ComEd Exs. 2.0 and 5.0) ILA witness
Paul Marshall stated that the organization has concerns with Rock Island's financials, and
whether or not the line would actually be built. (Tr. 588- 589) ILA states that the record
shows that in Dr. Marshall's experience as a banker and farm manager, "a hypothetical
company with a similar profile as Rock Island - i.e. approximately one percent equity, one
percent or less collateral, no contractually committed source of equity, no contractually
committed catomers, ad no cotractually ommitted reenue seam [I 59f-- wuld
be utl<ely d e inanced." (ILA IB at 31, citing Tr. 60)
According to ILA, "It became more apparent during the cross-examination of Rock
Island witnesses just how precarious Rock Island's financial condition is, both from the
standpoint of its own continued survival during the development of the many projects
currently in the portfolio of Rock Island's parent Clean Line Energy Partners, and the
seemingly insurmountable hurdles Rock Island must clear in order to accomplish the
project financing it retuires in a:ier ta;onstruct its PrjEct." (Id.)

•
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ILA states that Clean Line Energy Partners has five separate transmission projects
in eay stges of development, vth projected pJject costs a oted slow:
1.
Plains and Eatern Clean lne - 00 mes, 3 ates, Sl billion
2.
Rock llilnd Clean Line - 500niles, 2>tates (incl. lllinB), $2 billion
3.
Centennial West Clea Line - 90 mile:; 3 tales, $2> liion
4.
Grain B~ Ep1ress - 7B miles, 4 Ste> ibcl. Illinois), Sl billion
5.
Western Spit Clan Lis - QO mile:; 13tate, $50-$400 million
(ILA 1J 831, citig RI Petion; REx. :11REV; I 192-196, 269)

•

ILA submits that as can be seen from the above list, Clean Line is facing the task
of raising financing not just for the Rock Island Project, but over $8 billion for all of its
projects. (ILA IB at 32, citing Tr. 1107) At the hearings, certain confidential cross
examination ebtibits were inbduced showing development expenses inorred by Clean
Line to date, and projected additional development expenses through 2015. (e.g., ILA
Group Cross Ex. 1 CONF) Beyond the 2015 projected year, as Mr. Skelly testified, Clean
Line will need to continue to spend additional monies on development. (ILA IB at 32, citing
Tr. 211-212) ILA states that Clean Line's Board of Directors determines how available
development capital is allocated among its subsidiaries and projects. (Id. citing Tr. 215216, ComEd Cross Ex. 10 PUBLIC) Consequently, ILA argues, "Rock Island does not
control its own capital sourcing or spending, as those decisions are made at the parent
company level; it is fair to say that Rock Island has to compete with other Clean Line
project etities for epital." (Id.)
ILA states that Clean Line has $15 million left in committed development capital,
that coming from National Grid. (ILA IB at 32, citing ComEd Cross Ex. 4 PUBLIC; Tr.
1110) Based on its capital available both on-hand and committed, at present rates of
development spending, Mr. Berry testified at the hearing, "Based on these projections,
and assuming the board allocates capital consistently with these projections, we would
need to raise additional capital from our investors or other sources sometime in 2014."
(Tr. 111)
ILA states that Mr. Berry explained how Clean Line plans to finance the actual
construction of its projects ($8 billion plus) once they reach a financeable stage. (Tr. 10871101) ILA submits, "He stated that, for the Rock Island Project, in order to obtain binding
debt financing (60-80% of total cost; Tr. [1089]) commitments for the construction,
investors would require signed capacity contracts with anchor tenants assuring a revenue
stream that Rock Island would pledge to secure repayment. See Tr. [1093])" (ILA IB at
33; BOE at 8) ILA continues, 'The capacity contracts would be signed, according to Mr.
Berry, afore ay generators ha coetructed ay generation in thEResource Area. 11ie
generator customers of Rock Island, which become the shippers, will be expected to
make binding minimum revenue commitments to Rock Island, both before the Project
starts coetruction and afore te generating project starts onstruction, btJ tte l!venue
commitments would not be contingent on either (transmission line or generating facility)
being built." (ILA IB at 33)

•
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According to ILA, "Mr. Berry says that is a risk that the shipper will take. Tr. [10961098]. In order to finance the Rock Island Project in this manner, Rock Island would need
signed capacity cmmitments, Wh crresponding revenue asurances, from geerators
representing about 4,000 MW of capacity." (ILA IB at 33) ILA contends that at an
estimated cost of $1.5 million/MW, generators in aggregate would be committing to the
development of generation in the Resource Area at a total cost of $6 billion. (Id., citing Tr.
1098-1101; see also ILLBOE at 8)
In ILA's view, the scenario that Mr. Berry described, seems like an "incredibly risky
undertaking" for the generator-subscribers. ILA argues, "On top of what Mr. Berry
explained, the generators will need to find ways to finance their $6 billion of new
generation, thereby injecting yet another significant contingency and element of risk." (I LA
IB at 33-34)
ILA contends, in summary, that Rock Island faces the dual financial
challenge of finding sufficient development capital to continue on its quest, and then,
assuming it is able to do that, to find financing providers and subscribing generators at
levels sufficient to penit thEBctual construction of thEPrjEct. (Id. at 34)
In its reply brief, ILA argues that in showing that it "is capable of financing the
proposed construction," it is not enough for RICL to conclude, even if it were true, that
Rock Island has a "viable plan for raising the capital needed to fund the construction of
the Project" through project financing. I~ R a 10 <ting RI IB3t 3~

•

ILA also presented other arguments on the financial capability issue in its reply
brief. The Commission observes that the prpose of reply briefs iso provide parties with
an opportunity to reply to other parties' initial briefs, not to ife a supplemental initial brief
to which other parties would not have an opportunity to reply. Except for the one citation
to Rock Island's initial brief noted above, the financial capability section of ILA's reply brief
does not contain any citations to, or otherwise refer to, the initial briefs filed by RICL or
any ttier party.
In its RBOE, ILA states that Rock Island "asks that the Order be revised to include
more discussion on the 'capable of financing' criterion under §8-406(b)." (ILA RBOE at 4)
ILA takes issue with Rock Island's suggested laguage ancargument. ft:/. at 4-8)
IAA Position

IAA argues that Rock Island has not demonstrated it is capable of financing the
Project. (4.A IB3t $; se mo IAA BOE at ) 25

•

The Project is proposed to have a total cost of $1.8B. (Id., citing Tr. 121,
McDermott) The proposed cost for the other subsidiary transmission projects of Clean
Line totals roughly $8B. (Id., citing Tr. 1107, Berry) IAA states that Rock Island has
produced financial records, but it does not have sufficient cash-on-hand to self-finance,
and the monies of Clean Line are not segregated or budgeted among its subsidiary
projects. (Id, citing Tr. 215-216, Skelly) IAA also asserts that National Grid has not
committed to investing any additional capital in the Project (Tr. 332, Wynter), and that
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Clean Line may or may not commit financing to a particular project, including Rock Island,
and does not have sufficient cash to fund any of its transmission projects across the
country. I~ IB a6) 1
Should the Project be approved by the Commission, Rock Island depends upon
funding rbm the peal rarkets. Acceding d IAA,ri cder twbtain 70% f oi:t funding,
Rock Island speculates that 60% of its load will need to be contracted with customers (Tr.
1120, Berry), and has no idea whether sufficient demand, i.e. need, exists for its load to
justify tte costruction of the d;)ect andlttract iflancing. (IAA IB a $, citlg Tr. 1107
1109, Bey) IAA agues, "As such, by Rock Island's own admission, it has no idea if it is
capable of financing the proposed construction. The Farm Bureau asserts that it does
not and, at best, Rock Island's ability to obtain financing is tenuous." (IAA IB at 15)
IAA urges the Commission to attribute significant weight to ComEd witness Ellen
Lapson's opinion on Rock Island's inability to finance the Project. According to IAA, after
careful and detailed analysis, Ms. Lapson has correctly concluded, among other things,
that (1) any "[r]esources pledged to Clean Line are not directly available to Rock Island,"
(2) "Clean Line may choose to support any project or withhold support from any project,"
including Rock Island, and, (3) "[e]ven if all of Clean Line's available and committed
resources were allocated to Rock Island ... , Rock Island would still be a shell company."
(IAA IB ~6-16, citlg <OmEd Ex. S> a t:D)

•

In its RBOE, in response to Rock Island's BOE, IAA argues, "Rock Island's
argument that the proposed order should not require Rock Island to file a petition to
demonstrate that it has satisfied the financing condition should be rejected." (IAA RBOE
at 7

E.

Environmental lntervenors, V0W ad IBEW Peitions

Section IV.A.3 of Environmental lntervenors' initial brief is titled, 'The Commission
should adopt Commission Staff's and RICL's financing codition." (El IB at 13)
El argue that under 220 ILCS 5/8-406(b), "RICL does not need to demonstrate that
it has secured all of the financing necessary to construct and operate the Project. RICL
must oly demonstrate that it is 'capable' of securing the financing Vthout harming itself
or its ctmtiers. RICL reets this financing r~uirement." (Id. atl3-14)
ComEd Witness Lapson stated, "The information provided by [RICL] in its Petition
and direct testimony demonstrates that [RICL]'s financial resources are not currently
sufficient to fund the construction of the proposed Project. At best, the information
regarding access to financing can only be described as 'aspirational."' (ComEd Ex. 2.0 at
5) According to El, "Her testimony, even if true, is largely irrelevant. The germane
question is whether RICL is 'capable' of securing the financing necessary to construct the
Project, and she failed to rebut RICL's testimony that it is capable of securing the
financing." (El IB at 14)

•
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El argue that halting the CPCN process until Rock Island achieves full financing
would effectively eliminate the ability for merchant transmission owners to compete with
incumbent utilities, thereby harming competition in the state and eventually resulting in
higher rates for Illinois consumers. They further contend, "Competitive merchant
transmission owners such as RICL must get financing entirely from outside sources to
fund their new p:>jects. liere is:i cll;ken and aregg p:>blem inherent in ta rerchant
transmission model." As Mr. Berry explained, 'Project lenders always, in my experience,
mandate that receipt of the necessary permits and approvals are a condition precedent
to funding pJJject loan" (El 18 t a4, citlg RI Ex10.0 a 3~
According to El, "to break this stalemate," RICL adopted ICC Staff witness
Pregozen's recommended and "sensible" financing condition. Given this commitment,
which would be a condition to the Commission's order in this proceeding, El suggests the
Commission can be assured that the Project will not proceed unless and until RICL has
all ecessary l!sources irplace to omplete the PrjEct. ~I EB at 14-$)

•

In their RBOE, Environmental lntervenors take issue with ComEd's alternative
exception that the Commission should order that "Rock Island will not undertake any
activities or exercise any rights that require or are suj:Ect to receipt of a CPCN, including
construction of the subject line in Illinois, until such time as Rock Island has obtained
commitments for funds in a total amount equal to or greater than the total project cost."
According to El, ComEd's proposal is unnecessary, vague, and overly broad, and could
prohibit such activities as conducting surveys and contracting with landowners for
easements. ~I RB<II at ~
IBEW; V0W
The IBEW urges the Commission to find Rock Island to be capable of financing
the proposed construction taking into account the "financing condition" that has been
agreed to by Rock Island and the Commission Staff. (IBEW 18 at 9, citing RI Ex. 10.13
at 2-3, and Staff Ex. 4.0 at 2) The IBEW believes the record is clear that receipt of a
Certificate from tte Connission i~ neessary prerequisite tcRock sland eing ale to
sign both transmission contracts with customers and obtain binding financing
commitments from igestors. ft:/., citing RIEx. m.14 Rev. at 2, -~; andrr. 99, 9@995) In IBEW's view, the l!cord sholB the financing aproach Rock Island In! a sing
is an established, frequently-used approach for raising capital for energy industry projects
and other infrastructure-type projects. (Id., citing RI Exs. 10.0 at 32-33, 10.14 Rev. at 33,
and 10.26 at 2) IBEW further argues that the condition agreed to by Rock Island and
Commission Staff provides protection against adverse consequences should Rock Island
ultimately be unable to raise sufficient funds for the construction of the Project. (Id., citing
RI Es:. (]).14 Rev. 8 5-6 ad 10.26 at 913; IBEW BOE at -E$)
The IBEW is concerned that if the Commission were to require Rock Island -- or
future, similar merchant project developers -- to have signed transmission customer
contracts and/or binding commitments for permanent financing before being granted a

•
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certificate, this will seriously delay the Rock Island Project and discourage or eliminate
future prjects ofhis tpe. {:BEW IB at 91 O; IBEW eoE 85-6)
In its RBOE, IBEW i.ges rejection of "ComEd's [BOE] argument that Rock Island
should not be allowed to exercise its certificate for the project until it has satisfied all the
conditions imposed ~the order." In IBEW's view, "There is no reason why Rock Island,
having met the requirements of Section 8-406 and being granted a Certificate for the
Project, should nonetheless be precluded . .. from negotiating easement acquisition
agreements with landowners, entering landowner property (after providing the statutorily
required notice) to conduct land surveys pursuant to Section 8-510 of the Act ... , or
engaging in other ongoing Project development activities as a Certificate holder." (IBEW
RBOE at-1>)
Similarly, WOW recommends that the Commission "deny ComEd's request to
prohibit Rock Island from exercising actions pursuant to the CPCN until all conditions are
met. ... " (WOW RBOE at 5-10)

•

In their BOEs, IBEW and WOW argue that the Commission's Order should not
include the following statement contained at the end of the conclusion in the proposed
order, "As part of its approval of the condition, the Commission finds that Rock Island
shall file a petition with the Commission requesting such verification." (IBEW BOE at 811; WOW B<EI a 25)
F.

Commission Conclusion

One of the requirements in Section 8-406(b) is that the utility demonstrate that it is
"capable of financing the proposed construction without significant adverse financial
consequences for the utilit'Pr ts cstomers."
Through the testimony of ComEd witness Ms. Lapson, and in its briefs, ComEd
contends that Rock Island has not made the required showing. ILA and IAA agree with
ComEd. However, as discussed by Staff, these parties' do not argue whether Rock Island
is capable of financing the proposed Project in the context of harm to its customers;
instead they choose only to focus on whether Rock Island has secured the necessary
financing to prove that its immediately capable of p~ing for ta Project. As StafBtates
in its RBOE, "in examining a statute, it must be read as a whole and all relevant parts
should be considered." People v. Lewis, 158 Ill. 2d 386, 389; 634 N.E.2d 717, 719 (1994)
(emphasis added). In keeping with this precedent, the Commission agrees with Staff that
ComEd, ILA and IAA cannot simply ignore the second half of the clause in order to deem
RI eficient in atisfying tm E!quirement.

•

In response to the ballenges presented by this particular financing situation, Staff
witness Pregozen, Manager of the Finance Department in the Financial Analysis Division
at the Commission, proposed a solution. He explained, "To ensure that Rock Island does
not begin construction of the project without sufficient funding in place to complete it, I
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recommend that the Commission impose the conditions set forth in Rock Island Ex. 10.13
lines 36-94 in any order that grants a certificate of public convenience and necessity to
Rock Island to construct the proposed transmission line." (Staff Ex 4> at) 2
The terms of the Staff-proposed solution, which were accepted by RI, are;et forth
in Part VIII.A., p. 137-138 above. The first sentence reads, "Rock Island will not install
transmission facilities for the Rock Island Clean Line Project on easement property until
such time a Rak sland has otained commitrents for funds ri a Bit amant etual d
or greater than the total project cost." The terms used therein are defined. In order to
assist the Commission in verifying that Rock Island has met its commitment it also
provides, "Rock Island shall submit [certain] documents to the Director of the Financial
Analysis Division and the Director of the Public Safety & Reliability Division at such time
as Rock Island ii:prepared to begin to install transmission facilities." All such documents
are liste.
Environmental lntervenors and the IBEW recommend adoption of the Staff
solution. ComEd, ILA net IA d at.

•

•

The Commission agrees with Staff's assertions that under the circumstances, its
solution helps to strike an appropriate balance and should be imposed as a requirement
of the CPCN granted to Rock Island. As Staff explains, "If RICL does not raise all the
capital needed to construct the entire project, construction will not begin and RICL and its
'customers' will not suffer significant adverse financial consequences." Also, Rock Island
will not be able to install transmission facilities on landowners' property unless such
commitments ae otained, threby etablishing inper intection for rtepayers.
The Commission takes seriously the unique balance that must be struck in this
proceeding. As oeerved elsewhere irthis Order, this is a case of first imi:ession for the
Commission, and there are many uncertainties associated with the "merchant" nature of
the Project that require careful evaluation. It is important that the decisions made here do
not unfairly disadvantage merchant transmission line projects across the board by setting
a precedent that would not allow them to operate within their business model. At the same
time, the Commission must ensure that said business model will not harm ratepayers and
that the utility meets all of its requirements under Section 8-406 of the PUA. The
Commission finds that the compromise reached through Rl's acceptance of Staff's
proposed requirement offers tte lexibility neessary cfr a merchant trasmission p:vject
to be feasible, while still operating within the parameters of our current regulatory
structure.
As oted abve, Rock lband is::lirected to submit certain documents "to <lbw the
Commission to verify its compliance with this condition." In order to avoid any
unnecessary delay, but to also ensure proper Commission oversight of Rock Island's
fulfillment of this requriement of its CPCN prior to construction of the line, Rock Island is
directed to submit a compliance filing in this docket, to be served on all the parties and
reviewed by the Illinois Commerce Commission's Director of the Financial Analysis
Division and the Diretor of Public atsty & 8Rability Diilsion .
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IX.

PROPOSED R<DITES; ~ND ACQUISITION; ELATED ISSUES

As pJJposed, the 500-mile transmission tie project wuld origint:e at a coerter
station in O'Brien County, Iowa, "traverse Iowa" for 379 miles, cross the Mississippi River
near Rnceton, Iowa, and then enir llliois south oCordova, lllinois(Petition at 23)
In Illinois, the proposed line route would extend for approximately 121 miles from
Cordova to the CollimSubstation irGrundy Canty.

A.

Proposed Rotes
1.

•

Rock lmnd Peition

Rock Island describes the Rock Island Project within Illinois as consisting of two
sections: (1) the HVDC section ("DC Section") from the Mississippi River crossing to the
eastern converter station located in Channahon, Grundy County, Illinois, and (2) the
Alternating Current section (the "AC Section") from the eastern converter station to the
interconnection with the PJM 765 kV grid at ComEd's Collins Substation in Grundy
County. (RI IB at 123, citing RI Exs. 7.0 Rev. at 4 and Ex. 8.0 at 4-5) Rock Island asserts
that the AC Section is needed because the electricity transmitted over the DC section
needs tcbe coverted from DC to M order to be delivered intdhe existing AC gd at
the C~ns Suetation. (Id., citing REx. a> at~
Rock Island states that it developed and presented Preferred Routes and
Proposed Alternative Routes for the DC Section and the AC Section in Illinois, and that
no party took the position that the Proposed Alternative Routes, rather than the Preferred
Routes, should be adopted. (RI IB at 123-24) Rock Island believes that the Preferred
Routes are superior to the others studied in its route development process, and therefore,
the Preferred Routes should be approved as the route of the Project in Illinois. /{t. at 124)
RI Exhibits 7.2 and 7.4 provide the legal descriptions of the Preferred Routes dr the DC
Section and the AC Section in Illinois. Pages 5 and 6 of Rock Island Ex. 8.2 provide one
page maps of the entire DC Section and AC Section of the Preferred Route and alternate
route in Illinois, and Rock Island Ex. 8.1 provides maps showing both the Preferred
Routes ad tte RDposed Alteirative Rotes ri lllinO;.
The DC Section is a nominal ±600 kV HVDC transmission line that starts at the
Project's western converter station in O'Brien County, Iowa and runs to the proposed
eastern converter station in Channahon, Illinois. lie DC Section will span just over 117
miles in Illinois, crossing the Mississippi River at Princeton, Iowa and entering Illinois in
Rock lland County. (Petition '8; RI Exs. Al lttv. at 4, 6md 8.0 at J
Rock sland provided he follwing decription ofhe Prefered laute:

•

From the Mississippi River crossing at Princeton, Iowa, the Preferred Route
continues east for approximately nine miles, where it enters Whiteside
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County. The Preferred Route continues east for approximately three miles,
then turns south for approximately 4.5 miles, where it enters Henry County.
The Preferred Route turns east again for approximately nine miles before
turning south to run alongside State Highway 78 for approximately one mile
and then east again for approximately four miles before entering Bureau
County. The Preferred Route continues east for approximately 40 miles
through Bureau County and then enters LaSalle County. The Preferred
Route tten ontinues eat for app:>ximately 25 mileS:>efore tming soth
for approximately one mile, turns east again for approximately 26 miles, and
then south again for approximately 2.5 miles, where it enters Grundy
County.
The Preferred Route turns east in Grundy County for
approximately 11.5 miles before turning south for approximately 4.5 miles,
where iteaches the eit of the eas:lrn cm~erter tation.
(Rock sland Ex7.0 lilv. at W; IR !I ati24)
Rock Island proposes that the AC Section consist of three circuits of 345 kV AC
transmission lines that will run from the eastern converter station to the Collins Substation.
(RI Exs. 7.0 Rev. at 4 and 8.0 at 4-5; RI 18 at 125) The AC Section consists of one single
circuit 345 kV llie and a double circuit 34&V line. Sek lsdnd aserts that, generally, a
double circuit 345 kV line is sufficient to move the expected MW over the AC Section, but
a third circuit will enable any one circuit to be out for maintenance and still enable the line
to deliver the full capacity of the Project. (RI Ex. 2.0 at 29-30; RI 18 at 125) The Preferred
Route of the AC Section is approximately 3.2 miles and begins at the eastern converter
station in Grundy County. From the eastern converter station, the Preferred Route runs
south for approximately 1.9 mes before turning est for J!proximately :t3 mes; tiends
at the Collins Sbstation in ffildy Coaty. (RI Es. iU Re:vat 8 and 8.~t 8; IRIS at
125)
Rock Island states that it only intends to build two 345 kV lines -- one single circuit
and one double circuit -on the AC Section ofhe Preferred Route as described in Rock
Island's Petition (RI 18 at 125, 136; Petition at ~ 6, 58; and will not pursue other
alternatives for the AC Section, such as a 765 kV line to which "ComEd objects," that
were discussed in tesmony. ~I RB at 3~ Biting Cm Ed IB:it 3~

•

Rock Island dginally proposed d connect into the Collins Substation eher by (i)
placing transformation facilities on land to be acquired by Rock Island adjacent to or near
the CollimSubstation and then running cshort 765 kV conection rito the sbstation; or
(ii) placing the transformation failities inside the Collins Substation. (RI 18 t ~25, citing
RI Ex. 2.0 at 5-6, 33) RICL states that during the course of the proceeding, ComEd
indicated that it would not allow Rock Island to place its transformation facilities within the
Collins Substation. Jtf., citig ComEd Ex. 4.0 Rev. at ~5rherefore, iwill bmecessary
for Rock Island to locate its transformation facilities on land that Rock Island will acquire
from a third party or parties, adjacent to or nearby to the Collins Substation. (Id.) Much
of the land around Collins Substation is owned by Midwest Generation, which has entered
into an agreement to sell its assets to NRG Energy Holdings. Rock Island states that it
has been in discussions with Midwest Generation to purchase a parcel of land for its
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transformation facilities and is currently waiting for the Midwest Generation-NRG
transaction to be cmpleted. (Id., citing Tr. 459-461)
As part of its filing in this case, Rock Island states that it provided the names and
addresses ofhe landowners ofecord of all parels ofand that wuld be crossed by the
Preferred Routes or the Proposed Alternative Routes of the DC Section and the AC
Section in Illinois, as shown on the records of the tax collector for the applicable county
within 30 days preceding the filing of Rock Island's Petition, as required by 83 IJ Admin.
Code §200.150(h). (Id., citing Petion Attactnent 12RI Exs. A> 18v. at 9md l>)
Routing Criteria

•

Rock Island asserts that the Preferred Routes and Proposed Alternative Routes
were developed through a detailed and comprehensive process conducted b)B Routing
Team comprised of representatives of Rock Island, HDR, POWER and KPC. (RI IB at
126, iting RI Es:. A> Rev. a 6md ~ at11; RB at 1~6 Acading d Rak Island, tte
Routing Team developed Routing Criteria based upon the Routing Team's transmission
line siting experience, state and federal regulations, prior Commission orders on
certificate applications, and stakeholder feedback. (RI IB at 126, citing RI Exs. 7.0 Rev.
at 12 ad Ex. ~ a 11)
RIOBtes thethe Roting Oteria, wich ce listed irExhibit
8.2 at 13-17, included Sensitivities, Opportunities, and Technical Guidelines, and were
used to guide the route development process and determine the Preferred Routes and
Proposed Aijrnative Rotes. /{:/., citing RI Es:. A> Re. a 11:md 8.2 at 1~
Sensitivities were described as resources or conditions that can potentially limit
transmission line development and ray include mas restricted byegulations, oareas
where impacts would e vry dffcult or rilpractical to mitigal. They areisted on pages
13-16 of Rock Island Exhibit 8.2, and include land use constraints such as homes,
agriculture, religious facilities, schools, designated environmental areas, sensitive
habitats, areas identified as conservation land, cultural resources, airports, and
aeronautical and telecom structures. According to Rock Island, the Routing Team sought
to develop the Preferred Route by minimizing impacts to Sensitivities. (RI IB at 126, citing
RI Ex8.2 a 2)
Opportunities were described as pre-existing linear infrastructure or features that
may reduce impacts tcSensitivities and allow for a trasmission line to be built with less
disruption to the surrounding environment. They include roads, existing pipelines and
transmission lines, and public land survey system divisions of land. A list of Opportunities
is included in Table 1 on page 16 of RI Exhibit 8.2. Rock Island states that while
paralleling existing linear infrastructure can reduce land use and visual impacts, utilizing
an Opportunity may not always be desirable. For example, homes are often located along
or near roads, so attempting to parallel roads may increase the number of homes that are
impacted. (RI IB at 127; RI Ex. 7.0 Rev. at 29) Paralleling existing linear infrastructure
may also increase the route length, because it may not be the most direct route, and may
adversely imi;!ct ther Sasitivities. (Id., citing RI Ex. A> Rev. at 2'1

•
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Technical Guidelines were described as the specific engineering requirements and
objectives associated with construction of the Project, and they are listed on page 17 of
RI Exhibit 8.2. JtJ.)

Route Dvelopment Process
Rock Island developed the Preferred Route through four successive stages, which
were ( 1) Project Area Identification; (2) Study Corridor Identification; (3) Alternative Route
Corridor Identification; and (4) Route Identification and Selection. The Routing Study,
Rock Island Exhibit 8.2, describes the route development process in greater detail. Rock
Island states that throughout the routing process, it sought feedback from government
bodies, agencies and officials, environmental and agricultural organizations, and
members of the public, which along with the Routing Criteria then guided each successive
stage of the route development process. (RI 18 at 127-128 and RB atl25, citing RI Exs.
Ex. 7.0 Rev. at 13, 8.0 a6, ~

•

In the first stage -- Project Area Identification --the Routing Team identified a broad
Project Area based on the location bconverter sUions athe western and eastern ends
of Illinois. Rock Island conducted initial desktop and field surveys of the Project Area,
and held initial introductory meetings with local, state, and federal government officials
and agencies, as well as with conservation and agricultural organizations. According to
Rock Island, after the film surveys and initial introductory meetings wre completed, the
Routing Team held a series of six meetings to which it invited public officials, government
agencies and departments, and representatives of local environmental, conservation, and
agricultural organizations. There, the Routing Team described the Project, answered
questions, presented maps of the Project Area, and obtained comments and feedback on
initial siting considerations and major Opportunities. (RI 18 at 28, citing RI xa. 7.0 Rev.
at 1fl 1819; m at-(5) ad 82 a7)
A major component of the Project Area Identification Stage was identifying the
appropriate crossing point bthe Misissippi River, since anpotential routes consiered
in Illinois must start from the Mississippi River crossing point. An analysis was conducted
to consider the many Sensitivities and Opportunities that can be present at potential river
crossing points, and to evaluate which crossing areas would be best from environmental,
engineering and construction perspectives. The area for potential crossings was
constrained on the north by the U.S. Fish and Wildlife Service ("USFWS") Upper
Mississippi River National Wildlife and Fish Refuge and on the south by the USFWS
National Wildlife Refuges that comprise the Mark Twain Refuge Complex, since the
USFWS considers a transmission line to be a non-compatible use of these areas. As a
result of this consideration and the presence of other state lands such as wildlife
management areas and state preserves that would constrain a river crossing, the area
reviewed in detail for the location of the Mississippi River crossing extended from
Cordova, Illinois to approximately four miles south of Fruitland, Iowa. (RI 18 at 128-129,
citing RI Ex 82 at 20-21)

•
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Eleven potential crossings within this area were identified and examined; a map of
the 11 crossings is provided at page 22 of Rock Island Exhibit 8.2. Rock Island eliminated
all the potential crossing points except Port Byron, Illinois and Princeton, Iowa; it
conducted a detailed analysis on each crossing point and eliminated nine of the 11
identified potential crossings. The other crossing points were eliminated for reasons such
as close proximity of residences, potential impacts to wetlands, and karst features being
present at the crossing site. An analysis of all the potential Mississippi River crossings is
contained in Appendix C of Rock Island Exhibit 8.2. Rock Island asserts that the crossing
point at Princeton, Iowa was selected because it follows an existing overhead 69 kV
transmission line and thereby provides an opportunity to keep similar infrastructure
adjacent to each other, which minimizes land use impacts, visual impacts and
environmental impacts, particularly with respect to avian species; and that USFWS
expressed a preference for the Princeton crossing for that reason. (Id. at 129, citing RI
Ex. 8.2 at 2~3; IR RBlt 1a)
Rock Island states that in the second stage, Study Corridor Identification, it
identified Study Corridors three to 10 miles wide within which to develop more detailed
routing considerations. While developing the Study Corridors, it sought to exclude, to the
extent possible, areas with relatively high concentrations of Sensitivities, such as large
population centers and highly sensitive environmental areas. It also sought to include
Opportunities such as lower-impact river crossings and paralleling existing linear
infrastructure. ((RI 18 at 129-130, citing RI Exs. 7.0 Rev. at 14-15; 8.0 at 6; 8.2 at 29)
The Routing Team continued to meet with local, state, and federal government officials
to review and obtain input on the Study Corridors. The Study Corridors were then
presented dr public Eeview ad comment at a sees b Of3n hose reetings h!E in tte
Project Area in Illinois. Rock Island also consulted with conservation groups and non
governmental organizations to identify other potential river crossing locations and
potentially sensitive areas that should be avoided. (Id. at 130, citing RI Exs. 7.0 Rev. at
15, 19-20; 8.0 at f)8.2 at Y
Rock Island further narrowed the geographic focus in the third stage, Alternative
Route Corridor Identification, by identifying small route segments across the Study
Corridors. It analyzed more than 1,200 route segments to attempt to identify the best
route S§ments, ten conected those egments into Al:lrnative Row Crridors, wich
were refined to generally 3,000 feet wide corridors. The Routing Team again met with
local and state government officials to review the Alternative Route Corridors, and then
presented the Alternative Route Corridors for public review and comment at a second
round of open houses. Rock Island continued to receive public comments and
suggestions after the second round of open houses. (RI 18 at 130-131, citing RI Exs. 7.0
Rev. at $, 8; ID a6; ~ a 3~39-40)

•

Rock Island sttes that in tliioute dentification ancSelection stage, ianalyzed
all the data obtained from the previous stages, along with public comments, to develop
five Study Routes for the DC Section and three Study Routes for the AC Section. The
Routing Team then met numerous times to review all the information and available
options to determine which of the Study Routes should be selected as the Preferred
156
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Routes and the Proposed Alternative Routes. (Id. at 131, citing RI Exs. 7.0 Rev. at 1516 and 8.0 at 6-7)
Rock Island responded to ILA's assertion that Hans Detweiler, Rock Island's
Director of Development, lacked appropriate experience to supervise the Rock Island
Routing Team (ILA IB at 37). RICL asserts that as Deputy Director of the Illinois
Department of Commerce and Economic Opportunity, Mr. Detweiler administered the
Bureau of Energy and Recycling, with responsibility for all incentive programs targeting
renewable power, energy efficiency, renewable fuels, recycling, and waste reduction and
was responsible for overseeing the grant application process for potential projects and
supervising the review by engineers of potential candidate projects and applications for
funding. The projects reviewed included large facilities such as ethanol plants and wind
farms. (RI RB at 125, citing RI Ex. 7.0 Rev. at 1-2 and Tr. 517) As Director of State Policy
for the American Wind Energy Association and as a policy advocate for the Environmental
Law and Policy Center, he was also "active on issues relating to endangered species,
habitats ancbther sitingssues." (Id., citing Tr. 51a514)

•

Rock Island also states that all members of the Routing Team were involved in the
route development process, including HOR Engineering, Inc. ("HOR"), which conducted
the Routing Study, and Matthew Koch of HOR, who was the witness sponsoring the
Routing Study as an exhibit in this case. The 19-member Routing Team consisted of
environmental professionals, public involvement specialists, and engineers from HOR,
RI, POWER Engineering, Inc. ancKPC. (RI RB at 126, citing RI Exs. 7.0 Rev. at 1, 6; 8.0
at 1; 8.2 at 1 and at App. A) The qualifications and experience of HOR, POWER and
KPC are described in RI Exhibits 2.0 a 4-15; 8.0 at 3; 9.0 Rev. at 3-5; ad 9.5. (RI RB
at 125-126)
According to Rock Island, the Routing Team as a whole, and HOR and Mr. Koch
in particular, have experience conducting routing studies. HOR has provided engineering
and environmental services for over 25,000 miles of transmission lines nationwide. Within
the last five years HOR has performed, or currently is performing, routing studies for 10
electric transmission line projects with voltages of 345 kV or greater. Mr. Koch has
experience in routing, agency consultation, and public outreach gained by working on a
number of electric transmission and natural gas pipeline projects. He has also performed
routing studies, agency coaultation, public involvement and peitting dr other projects
in the Ntiwest. (Id. at 26, iting RI Es:. mat 2-4; ~ a 18)
Rock Island responded to ILA's argument that because the Staff did not conduct
their own investigation into possible Project routes or consult with the IDNR, the Staff's
acceptance of the Preferred Route should not be interpreted as an endorsement of the
Preferred Route (ILA IB at 41 ). Rock Island contends that in light of its "thorough and
extensively documented route development process," which Staff reviewed, including
additional supporting information provided in discovery, there was no need for Staff to
conduct an indpendent aute develpment proess. (RI RB3t 127

•
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Rock Island also states that it consulted with the IDNR concerning the potential
impacts of the Preferred Route and Proposed Alternative Route on threatened and
endangered species and Illinois Natural Areas Inventory sites, and reported IDNR's
conclusions for the record in this case, so that the Commission may take the IDNR's input
into acount. (Id.)

Railroad RaJI; 80
Section IV.B.1.d of Rock Island's 18 is titled, "Rock Island Determined that Using
the Old Rock Island Railroad ROW or the Interstate 80 ROW Would Increase Impacts on
Sensitivities and Would Not S Aceptable."
As part of its analyses, RICL considered utilizing the ROW of the former Rock
Island Railroad in Iowa and Illinois; however, it determined that using this ROW would
impact too may Seeitivities ad this option was diBlissed. (RI IEat 13-132)
RICL disagreed with the contention in ILA's initial brief that the Routing Team
dismissed the Rock Island Railroad right-of-way as a routing option without proper
analysis. (RI ER:lt 12-128, cibg ILA 18 at .39)

•

•

RICL states that the Routing Team spoke with local government officials and
inspected the railroad ROW by hi-rail and car. Rock Island asserts that many
municipalities developed along railroads, and the Routing Team found the Rock Island
Railroad ROW to be within close proximity of a significantly greater number of homes
than other alternative routes. Additionally, considerable other infrastructure, such as
grain elevators and electric distribution lines, were located along the railroad ROW and
would be impacted if the Project utilized the railroad ROW. Rock Island considered
whether the Project could avoid these Sensitivities by departing from the railroad ROW
at problematic areas and then rejoining it in more suitable locations, but determined that
this rerouting would significantly increase the length -- therefore impacting more
landowners -- and cost of the line and would increase impacts to other Sensitivities in the
areas through which the Project would be re-routed. Consequently, during the second
stage of the route development process, the Routing Team determined that the use of
the Rock Island Railroad ROW should not be used. (RI 18 at 131-132 and RB at 127-128,
citing RI Exs. 7.0 Rev. at 3ffi1 and ~ 831-32)
The Routing Team performed two separate assessments of the potential for
utilizing the Interstate 80 ("1-80") ROW for the Project. The Routing Team contacted the
Illinois Department of Transportation ("IDOT") early in the route development process to
discuss potential safety concerns and IDOT regulations on providing access to highway
ROWs. IDOT advised that it des nb penit trasmission structures withl a iterstate
highway ROW and that overhangs into an interstate highway ROW are allowed only in
limited instances. IDOT's restrictions would only allow the Project structures to be placed
on private land adjacent to l-80's right-of-way. Rock Island determined that attempts to
parallel 1-80 would lead to numerous conflicts with existing homes, businesses, and
infrastructure. If the line were placed along 1-80, the route would need to be detoured
158
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around problematic areas, which would increase the length and cost of the route and
would increase the total impacts to landowners in the areas to which the Project was
rerouted. Rock Island states that the possibility of paralleling 1-80 was dismissed during
the ifst stage othe route deelopment Jl)cess.
In response to suggestions made at open houses, Rock Island conducted an
additional review of the 1-80 area to determine if there was a viable routing option that
was previously overlooked. This review determined that, compared to the DC Section
Preferred Route, the potential 1-80 routes increased the route length by approximately 12
miles, encountered significantly more homes, required the removal of a home in the DC
Section, encountered 36 times as many non-residential structures within 100 feet of the
centerline, and required more angle structures, all of which increase land use impacts
and costs. Based on this additional analysis, Rock Island again concluded that routing
the Project along 1-80 was not feasible. (RI IB at 132, citing RI Exs. 7.0 Rev. at 30-33;
8.2 at 3~3. ~. 48:l9)

Selection of Rerred Rotes
Section IV.B.1.e of Rock Island's initial brief is titled, "The Preferred Routes Best
Meet the Routing Criteria."

•

After completing the route development process, Rock Island selected a Preferred
Route and a Proposed Alternative Route for both the DC Section and the AC Section .
The Preferred Routes were selected as those routes that best minimized impacts to
Sensitivities and maximized use of Opportunities. According to Rock Island, both the DC
Section and AC Section Preferred Routes minimize impacts to Sensitivities because they
have the overall lowest impact on homes, other structures, agriculture, and other land use
features when compared with the other Study Routes. Rock Island states that the DC
Section PrefS"ed Route as the fewest number of bmes within 200, BO, and 1000 feet
of the centerline of the route, the fewest number of non-residential structures within 100
and 200 feet of the centerline, and crosses the fewest number of parcels owned by the
fewest nurber of landowners.
The AC Section Preferred Route requires the purchase and removal of one home,
and Rock Island has already acquired an option to purchase this home. Additionally,
Rock Island eplains, the AC Section Preferred Route has the ewest homes within 67.6
to 200 feet of where the two transmission lines would be located, and ties with the other
AC Section Study Routes for the fewest homes within 201 to 1000 feet, for crossing the
fewest parcels and for impacting the fewest landowners. The ROW requested for each
345 kV line in the AC Section is 135 feet (270 feet in total for the two 345 kV lines);
therefore, a home within 67 .5 feet of the centerline of either 345 kV line would be within
the RGJ/. (RI IB t a13;3 cibg RI Es:. Al ReYat 27-28; 8.2 a65, 9)

•

Rock Island aserts that the DCSection and AC Setion Preferred Routes are the
shortest Study Routes for their respective Sections, and "avoid or cause" the least
permanent impact o currently operating center pivot irrigation systems and do not cross
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any designated Agricultural Preservation Areas. Further, RICL states that the Preferred
Routes will not impact any schools, hospitals, daycares, ilports, cemeteries or religious
facilities. ltJ. a 13a134, citing RI Exs. 7.0 18v. at 27-28; 8.2 a 6~ 9, 102, 104)
Rock Island also asserts that the Preferred Routes minimize impacts to
environmental and conservation Sensitivities, and do not cross any Illinois Nature
Preserve Commission lands or any historical buildings, structures, or sites, and cross the
least amount of streams. Rock Island contends that there are no designated critical
habitats within one mile and no known or observed eagle nests within 660 feet of either
Preferred Rate; the USJNS Naonal Bil:I EaglEManagement Guielines Eecommend
that any disturbances occur at least 660 feet from any eagle nests; and that the Preferred
Routes l!;o imit ta acres of forested wetland areas andlumber of <3raeological sites
crossed. ~I Bat 134, citing RI Ex. ~at 8-82, 106-107, 110)

•

Rock Island states that both the DC Section and AC Section Preferred Routes take
advantage of existing Opportunities, and that the DC Section Preferred Route will utilize
existing linear irrastructure dr 22.4niles.
etoC Setton Referred Route ~ f)rallel
an existing transmission line crossing of the Mississippi River and an existing pipeline
crossing of the Fox River. Rock Island states that paralleling the existing pipeline crossing
of the Fox River takes advantage of the existing area from which trees have been cleared
for the pipeline. The DC Section Preferred Route also will parallel a pipeline in LaSalle
County and existing transmission lines in Grundy County. The AC Section Preferred
Route will parallel an existing transmission line for approximately 1.9 miles, which is more
than one-half the length of the AC Section. (RI IB at 134, citing RI Exs. 7.0 Rev. at 29,
33 ad ~ a 9J
Rock Island responded to ILA's claim that the Routing Study is out of date because
it has not been amended to include new information discovered since September 2012.
Rock Island states that ILA identified five potential Sensitivities it alleges make the
Routing Study out of dle: (1) a new distribution line; (2) oe new home; (3) a wind farm
in Bureau County; (4) a possible commercial development near Morris; and (5) a possible
private ilstrip in Breau Couty. (ILA IB aV-JB)
Rock Island responds that Mr. Koch of HOR viewed the new distribution line and
determined that the Preferred Route will not cross the new distribution line. (RRB at 131,
citing RI Ex. 8.3 Rev. at 19) Rock Island states that the one new home that has been
constructed is located approximately 300 feet from the Preferred Route, outside the ROW
which will be 100 feet on either side of the centerline. (Id. at 131, citing RI Ex. 8.3 Rev.
at 18-19) Rock Island agreed there is one new planned wind farm in Bureau County
along the Preferred Route, and stated that it has been in contact with the developer of
the wind farm and has coordinated with the developer on placement of structures so as
not to conflict with engineering or technical standards of either project. (Id., citing RI Ex.
7.35 Rev. 824)

•

Rock Island also states that it is aware of the potential commercial development
that may be built near the Preferred Route near Morris, Illinois. Rock Island states that is
160
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committed to negotiating with the owner regarding any specific siting concerns. (RI RB at
131, citing Tr. 395) Rock Island states that it is aware that there is a potential private
airstrip in Bureau County. Rock Island also states that ILA did not raise the potential
commercial development or private airstrip as a concern in its testimony, and therefore,
Rock Island hadlo reaso to discuss them ri rebuttal or surrebuttal testimony; however,
ILA has identified no specific concerns relating to them. (Id. at 131-132, citing Tr. 395396)
Rock Island also responded to the argument in ILA's brief that when considering
Sensitivities, Rock Island gave the same weight to occupied homes as to unoccupied
homes (ILA IB at 38). Rock Island states that ILA identifies no situation along the
Preferred Rote where ta C1Jute colfj or shold hae been different ad arunoccupied
home been given lesser weight. Rock Island argues that it was prudent in giving the
same weight to unoccupied hares as to occupied bmes because ctcumstances along
the Rrferred Rote may cange over time. (RI RBlt 32)

•

Rock Island responded to the argument in ILA's brief that the Routing Study is
"flawed" because Rock Island has not attempted to contact landowners to determine the
location of any Conservation Reserve Program ("CRP") land. (ILA IB at 40-41) Rock
Island states that information on CRP land is not made publicly available by the U.S.
Department of Agriculture, so there is no systematic way of identifying the locations of
CRP land. (RI RB at 132, citing RI Ex. 8.3 Rev. at 8) Rock Island also states that although
ILA claims its members comprise a substantial portion of the landowners wose property
will be crossed by the Preferred Route in Illinois, ILA identified only one landowner as
having CRP land on his property. (Id., citing ILA Ex. 2.0 at 5-6) Rock Island states that
this landowner has informed Rock Island that he does not wish to be contacted, and so
Rock Island is limited in determining the impacts the Project may potentially have on his
CRP lad. (Id., citing RI Ex 730 at 19)
IDNR rtvolvement

Rock Island states that it consulted with the Illinois Department of Natural
Resources ("IDNR") to obtain IDNR's input and comments on the Preferred Routes and
the Proposed Alternative Routes. On August 14, 2013, IDNR staff provided Rock Island
with written comments on the Rrferred Routes and Proposed Alternative Routes, which
are provided in Rock Island Eblibit 8.8. (RI IB at 134-135, citing RI Es. 8.8 ad 7.30 at
38) RICL states that IDNR initially suggested the transmission line should cross the
Mississippi River farther south, outside the Mississippi River-Cordova Illinois Natural
Area. Id( a 13:5 citig RI Ex. 8.8 at 1) The IDNR also pmted out potential aeas along
the Preferred Rote that could erail forest fragmentation. (Id., citing, REx. ffi at 2-3)

•

Rock Island responded to the IDNR's August 14 letter, addressing each of IDNR's
comments. In its response, Rock Island explained the considerations and reasons the
Princeton, Iowa location was chosen as the Mississippi River crossing point, as well as
the increased impacts if the Project crossed the Mississippi River at a different location.
(Id., citing RI 1!x ffi Rev. t ~7 anc8.8 a5-8)
~k> sland also detaed thEtTiitigation
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efforts it would undertake to minimize potential impacts from constructing and maintaining
the Project. (Id., citing RI Ex. 8.8 at 6) Rock Island met with IDNR staff on October 26,
2013 to discuss the August 14 IDNR letter and Rock Island's response. According to
RICL, IDNR staff stated that they had no concerns relating to impacts on protected
species. /cl(, citing RI Ex8.10 ati)
On November 8, 2013, IDNR issued its final written comments, which stated that
"it is unlikely that the project will result in any adverse impacts to state-listed species or
their habitats," but expressed some concerns regarding forest fragmentation at specific
locations. RICL states that IDNR also noted Rock Island was able to avoid protected
species for a 120 mile project in Illinois, and stated that it recognized that other project
planning and regulatory considerations factor into the final routing. (RI IB at 135, citing
RI Ex. 812at1)

•

Rock Island responded to ILA's assertion that the Routing Study is inadequate
because Rock Island did not consult with the IDNR prior to siting the Mississippi River
crossing (ILA IB at 39-40), by stating that Rock Island initiated communications with IDNR
about the Project in July 2010 (RI Ex. 8.2 at 9), identified the Mississippi River crossing
point in 2011, and did not complete te route determination pDcess, as embodied in the
Routing Sidy, ad the e~ction of the Berred Route and RDposed Alt01ative Rote
until shortly prior to filing this case in October 2012. (RI RB at 128) Rock Island states
that it has no control over when the IDNR would respond to information provided by Rock
Island, but Rock Island would not expect the IDNR to provide comments on a proposed
route until the developer presented the complete, proposed route to IDNR. (Id.) Further,
the IDNR's final consultation letter to Rock Island did not object to the Mississippi River
crossing pint, although it (dj nte thathe Project will cause forest fragmentation "in the
vicinity of the Mississippi River." (Id. at 128-129, citing RI Ex. 8.12 at 1) Rock Island
asserts that in Illinois, "only 5.2 miles of the Preferred Route, are in forested areas" (Id. at
129, iting RI Ex. 8.2 at 75)
Rock Island responded to the ILA's observation that the IDNR initially suggested
that the line cross farther south than the Princeton crossing (ILA IB at 40). Rock Island
states that a reroute farther to the south would impact a significantly larger number of
homes on theowa side. R( RBlt 130citing RI Ex. 83 an) According to Rock Island,
a reroute would also require a large amount of tree clearing along Illinois Highway 84 or
be complicated by past mining activities. Rock Island also asserts that while the Princeton
crossing does run through forested area, that area is already actively being logged as
commercial mber. (Id., citing RI Ex8.9 at -21)
Rock Island contends that ILA's criticisms ignore the extensive effort that went into
evaluating ptential Msissippi Rier ccssings ad stecting tte mssing pint. (RI RB
at 129-130) These efforts are also described on pages 128-129 of Rock Island's initial
brief, anmre surmarized aove "Route Deelopment Process."

•

Rock Island also states that ILA implies the overall Preferred Route in Illinois would
be different if the Mississippi River crossing point were different. (RI RB at 131, citing ILA
162
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18 at 39) In response, Rock Island asserts that the end point of the DC Section is the
converter station site in Channahon, Illinois, so even with a different Mississippi River
crossing point the route would need to converge to the Preferred Route. (Id.) RICL also
argues that although ILA suggested a crossing point farther south on the river, after
crossing the Mississippi River, the Preferred Route heads generally south and east, so,
according to Rock Island, with a different, slightly more southerly crossing point, the route
would likely rejoin tte Preferred Rol.8 not ar rf:>m the river CDJssing. fti.)
In surmary, Rak Island argues the"based on the reord on the deelopment of
the Referred Routes, the specific characteristics of the Preferred Routes with respect to
impacts on Sensitivities and use of Opportunities, and the lack of specific
recommendations for deviations or alternatives, the Commission should approve the
Preferred Routes for the DC Section and the AC Section as set forth on Rock Island
Exhibits 7.2 ancY.4, respectively." (RI IB:lt 136)

2.

Positions 6 Slff andntervenors
Staff Position

•

Staff provides a description of the proposed route, which extends for approximately
121 miles in Illinois from a point where it crosses the Mississippi River in Rock Island
County d the ~llins Sbstation in Gbdy County. (Staff IB:lt 6, citing Petition a 23)
After examining Rock Island witnesses' testimony and the exhibits attached to
them, including tte Routing Study, Stcff"has no reservations concerning RICL's process
or procedure concerning the route selection." (Id. at 66, citing Staff Ex. 1.0 at 14) In
addition, "if the Commission were to approve RICL petition, Staff would have no objection
to the preferred or the proposed alternative routes that RICL identifies in its filing." (Staff
18 at 6J)

IAA and

I~

Peitions

In its initial brief, IAA "takes no posion on the rqiposed rate." (IAA 18 at 16)
The ILA "is not an advocate for any particular routing for the proposed project.
However, the record indicates that Rock Island has engaged in a flawed, incomplete, and
already out of date routing study, in its attempt to fragment forests and spoil prime
farmland rther ttan pmllel eisting inestructure." (ILA 18 at 36)
ILA argues that Hans Detweiler, who "supervised the routing team," lacked
qualifications dr such an undertaking. (ILA 18 at 37, citing Tr. 413-415) ILA aserts that
the extent of his formal education is a Bachelor of Arts degree in political science, and
that all of his experience prior to being hired by Clean Line was in public policy, policy
advisement, outreach, and communications. (Id., citing Tr. 413) ILA argues, "It is only
once he got a job working for a company proposing to build a two-state HVDC

•
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transmission line did Mr. Detweiler begin to gain any experience in "infrastructure
development." (Id., citing I 43)
ILA states that Rock Island's routing study began several years ago, in March of
201 O; that the most recent visual inspection relied upon by the routing study took place
nearly two years ago; and that the routing study has not been amended to include any
information learned of or discovered since September 2012. ILA argues, "That fact, given
that construction will not be proceeding until 2017, seven years after the routing study
began, and over four years from when Rock Island ceased gathering and considering
new information, renders the study outdated." (ILA IB at 37-38, citing Tr. 393- 395, RI Ex.
8.3 at lies 09-411)
ILA asserts that within just over a year, Rock Island has missed a home, other
distribution lines, a commercial development near Morris, and a private airport. (ILA 18
at 38, citlg RI Ex.. :B atnes 41-419, Tr 38-396) ILA also mtes that the stu~ des
not consider the location of possible wind turbines for the Walnut Ridge wind farm in
Bureau County lt;f., citing RI Es:. 810 atines 6-67 ad 735 a line3533-538).

•

•

ILA also states that Rock Island's routing study relied upon a principle that any
residential structure counts as a full sensitivity, whether occupied, not occupied, already
impacted by existing infrastructure, or in a non-impacted location; that when considering
the Rock Island Railroad, a benefit of that corridor was that it was "made up of land
already impacted to some degree"; and that homes already impacted - at least visually are to be rgilll las 'Bight. (ILA IB ~B-39, citing RExs. 8.2 at 23 na Ex 8.3 alines
665- 66; Tr. 00-401)
According to ILA, railroads are defined as a routing opportunity by Rock Island,
and the so-called Rock Island Railroad right of way was initially identified as a beneficial
corridor for the development of this Project but was dismissed early on due to RICL's
claim of development of:>opulation centers along the railroad. (ILA 18 at 39) ILA argues
that the "limited study" of the Rock Island Railroad opportunity did not include a detailed
quantitative analysis of bypassing any population centers along that route, and that Rock
Island's witness was unable to provide any information as to distance of homes to the
railroad. (Id., citing Tr. 399-400) Accordingly, ILA contends, this potentially attractive
corridor and routing option was dismissed early, and not adequately studied, and instead,
Rock sland chose to proeed aross miles and mile of ripie armland. (Id.)
ILA aserts tat Rock Island's entire routing study depends upon the place where
it starts at the western edge of Illinois and enters this State, i.e., the location of the
Mississippi River crossing; that identification of the Mississippi River crossing was part of
the first step in the development process; and that the river crossing analysis was
completed in January 2011, but consultation with the Illinois Department of Natural
Resources did not begin until 2011 after the crossing was chosen, and was not concluded
until November 8, 2013. ILA states that IDNR suggested that the crossing determined by
Rock Island be moved further south due to mussel concentrations and forest
fragmentation, with the latter concern never being resolved, and that the suggestion to
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move the line further south would have placed the line at a location already identified as
an oportunity. (ILA IB e 3940)
According to ILA, Rock Island's routing study does not consider impacts to
Conservation Reserve Program ("CRP") property; that Rock l&tnd ha o idea as to the
extent tcwhich tl:t puposed route ~ impact CIR puperty; the Rocltsland claim the
location of such land is confidential and it "cannot determine" the extent of these lands;
that itiever aempted to cotact any laowners ta:letermine tl:t dcation of eR lad,
despite being able to do so by mail; and that when it became aware of CRP land, Rock
Island did not contact any Farm Service Administration personnel about the same. (ILA
IB e40-41)
ILA asserts the Stff's lack of opposition to the proposed Project's is based solely
upon Staff's review of the routing study provided by Rock Island; and that Staff did not
undertake any independent investigation, look into possible routing along existing
infrastructure near Interstate 80 or the Rock Island Railroad right of way, or consult with
IDNR. IL.(6. IB t a4, citig T 701-702)

•

ILA concludes, in part, "Overall, the record indicates that the routing study is flawed
by Rock Island's failure to seek out or consider appropriate input data, its failure to follow
its own routing criteria, the fact it is already outdated, and will only become further
outdated, ad othe.vise." (Id.)

ComEd Poition
ComEd takes no position on Rl's proposed route. ComEd states, however, that
"RI has not provided the detailed level of evidence and route descriptions historically
required by the Commission in CPCN cases, particularly for the 765 kV line that they
belatedly and alternatively proposed for the first time in Or. Galli's surrebuttal." (Com Ed
IB at 3~

3.

Commission Coclusion

As proposed, the 500-mile transmission line Project would originate at a converter
station in O'Brien County, Iowa, "traverse Iowa" for 379 miles, cross the Mississippi River
near Rnceton, Iowa, and then emr llliois south oCordova, lllinois(Petition e ~)
From there, the p:>posed line would extend cfr approximately 121
to thECollins Sbstation in Gandy County.

mes in Illinois

Rock Island's route development process for Illinois is described in some detail
above. A Routing Study was used to select preferred and proposed alternative routes for
the DC and the AC portions of the proposed transmission line. The routing team that
performed the study included environmental professionals and engineers from two
engineering ifms ad Kiwit Pwer Contructors .

•
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The main elements of the routing criteria that were used to develop the routes were
sensitivities, opportunities, and tehnical gidelines.
The Staff witness "has no reservations concerning RICL's process or procedure
concerning the route selection." (Staff Ex. 1.0 at 14) If the Commission were to approve
the Rock Island petition, Staff would have no objection to the preferred or the proposed
alternative OJutes thaRICL ientifies irits ifing. $taff 18 a66)
In its initial brief, IAA states that it "takes no position on the proposed route." (IAA
18 at 1~
ILA "is not an advocate for any particular routing for the proposed project," and ILA
does not appear to actually p:Dpose any atirnate route. LIA does express criticisms of
the proposed routing, most of which appeared for the first time in its initial brief. There,
ILA argues that Rock Island has engaged in a flawed, incomplete, and out of date routing
study. 1(-A 18 a O)

•

In its brief, ILA argues that the "potentially attractive" Rock Island Railroad right-of
way corridor was dismissed prematurely. In response, Rock Island explained that its
analysis of the Railroad ROW indicated that the ROW was within close proximity of a
significantly greater number of homes than other alternative routes, and that considerable
other infrastructure, such as grain elevators and electric distribution lines, were located
along the railroad ROW and would be impacted if the Project utilized the railroad ROW .
Upon reviewing the record, the Commission finds that Rock Island's decision not to use
the ailroad R<W ws reaonable.
In its brief, ILA states a concern that possible routing along existing infrastructure
near Interstate 80 was not properly explored. In response, Rock lsand explained thatts
review determined that, compared to the DC Section Preferred Route, the potential 1-80
routes increased the route length by approximately 12 miles, encountered significantly
more homes, required the removal of a home, encountered 36 times as many non
residential structures within 100 feet of the centerline, and required more angle structures,
all of wich increase land use rhpacts and costs. Rock lslanctoncluded ttat rating the
project along 1-80 was not feasible. Upon reviewing the record, the Commission finds that
conclusion to beeasonable.
In response to the comment in ILA's brief that IDNR suggested the river crossing
be moved further south, Rock Island indicates that a reroute farther to the south would
impact a significantly larger number of homes on the low side. Rock Island Ilsa points
out that the IDNR's final consultation letter to Rock Island did not object to the Mississippi
River crossing point, although it did note that the Project will cause forest fragmentation
"in the vicinity of the Mississippi River." Upon reviewing the record, the Commission finds
that the selection of the site for the river crossing was the result of a detailed analysis and
was E!asonable .

•
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Rock Island also responded to claims appearing in ILA's initial brief that the routing
study is out of date. The first two examples cited by ILA are that Rock Island missed a
home and a:listribution line Rock sland explains 11at tha:me new bme thatlas een
constructed is located approximately 300 feet from the Preferred Route, outside the ROW
which will be 100 feet on either side of the centerline, and that Rock Island determined
that the Preferred Route will not cross the new distribution line. Upon reviewing the
evidence, the Commission finds that ILA's argument that the routing study is too out of
date d be reed upo is oh supported ~ te record.
In its brief, ComEd took no position on Rock Island's proposed route. However,
ComEd did note that a 765 kV line for the AV segment was belatedly and alternatively
Im reply l:lef, RocMsland clafies
proposed for the first time in Dr. Galli's surrebuttal.
that it VM at pursue the 765 kV CA lie abrnative to which "ComEd objects."
Having reviewed the record, the Commission finds that the route development and
selection process and analysis were detailed and comprehensive, and gave proper
consideration to the routing criteria that were used to develop the routes. A reasonable
effort was made to minimize impacts to sensitivities, such as proximity to homes and
disruptions to the environment, while utilizing identified "opportunities" where feasible.
The record also indicates that proper consideration was given to the cost of the preferred
route e!lative to bernative CDutes.

•

In conclusion, the Commission finds that the preferred route developed by Rock
Island hreasonable ad shald be applJved.
The Commission also finds that the 765 kV line alternative referenced above is not
before the Commission for consideration inhit proceeding, ad its not applJved in tiii
order. Rather, the four-mile AC segment to the Collins substation will consist of two
parallel 345 kV liae

B.

Easement W:lth
1.

•

Rock

~land

Position

For the DC Section, Rock Island states that the ROW for the Project will vary
between 145 feet and 200 feet wide, depending on requirements at particular locations.
To accommodate the possible need for the maximum width at specific locations, Rock
Island is requesting authority for a 200 foot ROW for the entire DC Section of the Project.
Because thee ae tw pmllel 345 kV linEFlroposed fo 11e AC Stien -one csingle
circuit line andhe other a double-circuit line -- Rock Island states thaa larger ROW will
be necessary, and is requesting authority for a 270 foot ROW for the AC Section. Rock
Island states that the Cmmission has r:eviously authorized ROWs of up to 150 feet for
individual 345 kV transmission lines, and although this would seem to indicate that 300
feet would be needed for two parallel 345 kV transmission lines, Rock Island believes it
can construct te AC Sectio with a 270 cfot right-of-way. (RI 18 at 16, citing RI Ex. 2.0
at 29-30)
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According to RICL, the ROW width is based on the need to maintain electrical
safety clearances and provide access for construction and maintenance of the line. Wind
blowing on transmission line wires will cause them to sway away from the center of the
ROW towards the side. The ROW must be wide enough to allow for this predicted wire
movement on both sides of the ROW, while still maintaining the required electrical
clearances from vegetation, structures and other infrastructure. As the span length of
the transmission wire between the supporting structures increases, the amount of
predicted transmission wire sway increases. Rock Island states that based on the
structures that it will be using, the requested 20-foot ROW fothe DC Section and 270foot ROW for the AC Section are sufficient for typical span lengths. (Id. at 136-137, citing
RI Es:. al at 31 ad 2.11 Re. at Y
In two locations alonghe Preferred Route, where aonger tharaverage span will
be needed, a larger ROW width will be necessary and is being requested. First, the
Preferred Route crosses Indian Creek, and in order to span this waterway, the length
between structures will be approximately 1,973 feet. In this location, a larger ROW is
necessary to allow for increased sway of the transmission conductors in high winds. Rock
Island is requesting a ROW width of 235 feet for a segment beginning approximately one
half mile from the western bank of Indian Creek and ending approximately one-half mile
beyond the eatern bank ofndian Geek. e8ond, were tte PrjEct entes lllinm after
crossing the Mississippi River, there will be a need for increased span lengths for the first
several spans, covering the first mile of the transmission line in Illinois. For this segment,
Rock Island is requesting authority for a ROW greater than 200 feet for approximately the
first mile of the Preferred Route from the eastern bank of the Mississippi River. (Id. at
137, itingRI Ex2.0at31-32)
Rock Island is also requesting that the Commission "grant it a temporary
construction easement" beyond the 200 foot ROW in the DC Section or the 270 foot ROW
in the AC Section for locations at which the permanent ROW is insufficient for construction
activities or to access the construction area. Any temporary construction easement
reverts to the landowner when construction is finished. (RI 18 at 137-138, citing RI Ex.
2.0 at 32-33)

•

In response to IAA's allegation that Rock Island has no knowledge of whether the
requested easement widths are "market competitive" (IAA 18 at 17), RICL asserts that
easement width is not a "market" issue but rather a technical issue, determined by the
need to maintain required electrical safety clearances and to provide for access for
construction and maintenance of the line. The ROW needs to be wide enough to allow
for the predicted "blowout" of the wires under extreme wind conditions while still
maintaining required electrical clearances from vegetation, structures, and other
infrastructure. As the length between the structures increases, a wider ROW is
necessary, and vice versa. Acording to Rock Island, having a ROW easerent width of
200 feet in the DC section of the Project will allow for a span length between structures
of up to approximately 1, 750 feet, with a typical span length of 1,200 feet. (RI RB at 138139, iting RI Ex. al at 30-32)
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Rock Island responded to ILA's allegation that the Project will render aerial
application of chemicals on agricultural property unavailable for some landowners and
therefore will decrease production (ILA IB at 42). Rock Island states that it researched
aerial application practices, and learned that aerial applicators can employ a variety of
different techniques to adapt to varying field conditions, such as flying alternative patterns
across the field. Rock Island asserts that it found no evidence that aerial applicators have
been unable to spray an entire field due to concerns regarding transmission lines. (RI RB
at 13-134, citing RI Fi. 735 at 2~
In developing the route of the Project, Rock Island considered Routing Criteria
designed to minimize impacts to aerial application in several ways. First, the Routing
Criteria included as Sensitivities private airports and airstrips and aerial fertilizer and
herbicide application ability; Rock Island sought to avoid impacting private airports and
airstrips. Rock Island also considered the amount of diagonal orientations to attempt to
minimize the impacts on aerial application of fertilizer and herbicides. Second, Rock
Island sought to place the transmission line along field lines, property lines, and Public
Land Survey System ("PLSS") lines -- generally on east/west or north/south orientations
-- as Opportunities to minimize impacts on utilizing aerial applications. According to Rock
Island, this positioning allows for a smaller number of straight-line application runs than
diagonal alignments, an easier flight pattern for aerial applicators. Rock Island states that
where di§onal ~nments aross fields were selected, 11is 'BS generally dne d aoid
other Sensitivities, such as homes. (RI RB at 134, citing RI Exs. 7 .30 at 11 and 8.2 at 1314, 16)
Rock Island also states that its research indicates that aerial applicators need to
maintain a 25-foot separation from the cross-arms; therefore, aerial applications will not
be able to fly over approximately 70 feet of the 100 foot easement on either side of the
transmission line but will still be able to access part of the easement area. (Id. at 135,
citing RI Es. a:i a a ad 7.30 at 12)
Rock Island asserts that the concerns regarding aerial application of fertilizer and
chemicals re nb uitlue d the Rak: Island Rllject, bt.J re riherent Vth Eespect tcany
transmission line. Rock Island states that it will work with landowners to negotiate specific
placement of the line and tractures on properties to minimize impacts on aerial 19raying
operations. (Id. at 16, cibg RI Ex. 730 at 29)
Rock Island responded to ILA's assertion that RICL ignored the fact that land taken
out of production is not limited to the structure footprint, but also includes areas around
the structure. (ILA IB at 42) Rock Island states that landowners will still be able to farm
almost the entire easement. RICL witness Mr. Koch calculated the acreage that will be
covered by structure footprints by assuming all structure footprints will be seven feet in
diameter, then by assuming all structure footprints will be 11 feet in diameter, totaling 1.27
acres on the entire line. Moreover, not all structures will be 1 feet in diameter or placed
on agricultural land and some structures will be placed along property lines and field lines,

•
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all of which will reduce the actual amount of agricultural land impacted b}the structures.
(RI RB a 1~-135, citing RExs. Al at S98.~ev. a 5~md si Rev.)
Rock Island responded to IAA's assertion that Mr. Detweiler lacks the necessary
experience to lead Rock Island's easement acquisition and infrastructure siting efforts
(IAA IB at 17), by stating that Mr. Detweiler has both supervisory experience and
experience with infrastructure siting issues. Rock Island states that it continues to hire
individual employees and retain contractors with expertise in trnsmission limeasement
acquisition and infrastructure siting. Rock Island states that Deann Lanz, Clean Line's
Director of Land Services, will be primarily in charge of the easement acquisition efforts.
As Director of Land Services, Ms. Lanz coordinates, manages and provides strategic
direction for all ROW acquisition efforts. She is currently engaged in landowner contact
and initial easement acquisition activities, as well as in other permitting activities. (RI RB
at 16-137, cibgRI lifs.1.4 88;1.5; :17 a~

•

According to Rock Island, Ms. Lanz oversees the ROW acquisition contractor,
Contract Land Staff ("CLS") and its employees and will work closely with the construction
managers to ensure that ROW acquisition efforts are consistent with construction
management policies and practices. Rock Island states that Ms. Lanz has extensive
experience in managing ROW and land issues pertaining to the development of large
scale energy generation and transmission pJJjects. Prior to working at Rock Island, she
served as Vice President, Land for BP Wind Energy North America, Inc. and was
responsible for the land isses for more than $1 billion oenergy generation asets. She
also has supervisory experience managing a cross-functional team of personnel in
geographic information systems, land acquisition, due diligence and property
administration. R( REat 137, citig RI Es. 1.4 at 8-9 ad 1Jet 6)
According to Rock Island, CLS, which RI has engaged to assist with activities
related to ROW acquisition, has significant experience in ROW acquisition, and has been
involved in planning, managing and executing hundreds of ROW acquisition and land
management projects covering over 25,000 miles across the country. (Id. at 137-138,
citing RI Ex1 .4 a17)
2.

Positions f> Slff ad ltervenors

Staff states that RICL requests a 200 feet ROW for the HVDC portion of the
transmission line and 20 feefor the HVAC pdion of te transmission line. (Staff IB at
66, citing REx. Il at 2ID)
Staff des ot epress an

o~ion

regarding thEproposed easement widths.

IAA and IM.\ Peitions

•

The Farm Bureau "takes no particular issue with the proposed easement widths of
Rock Island," but does take issue with Rock Island's ability to obtain and negotiate such
easements moving cfrward in aticipation b coetruction. I~ B at 6~17)
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Rock Island's easement and infrastructure siting efforts in Illinois are led by Hans
Detweiler. (IAA IB at 17, citing Tr. 493, Detweiler) IAAstates that Mr. Detweiler has never
worked for a transmission company, sited transmission infrastructure, negotiated
easements, or otherwise been involved with the construction of a transmission line. (Id.,
citing Tr. 493-496) With regard to easement width, easement compensation, and crop
damage reimbursement, Rock Island has relied upon the recommendations of its
contractor, Contract Land Management, and studied market standards. (Id., citing Tr.
498, 502) IAA asserts that "despite this," Rock Island has no knowledge of whether the
easement widths or associated compensation formulas are market competitive or
appropriate, and has no idea why the easement widths and compensation that it is
offering isess attractive the the ffered by lllints Litities. /{:J., citlg I B7)
IAA states that "Rock Island's reliance on its inexperienced employees to site a
$1.8B project in Illinois and negotiate easements therefor should not instill any sense of
confidence in the Commission." IAA concludes, "The Farm Bureau's members' continued
experience with Rock Island, a company that has never built a transmission line
anywhere, is with its 'boots on the ground' representatives who have also never been
involved with transmission lines before. As such, smooth and voluntary easement
negotiations shald at beassumed." (Id.)

•

In its initial brief, ILA states ltat Rock Island "attempts to rmimize the impression
of the impact of the easements it seeks by stating that only a very small portion of land
will be taken out of permanent production within those easements." (ILA IB at 42) ILA
asserts, "Rock Island, however, in addition to not adequately addressing issues of
compaction, ignores the fact production isn't lost just for a tower superstructure's footprint,
but alscfor areas around if (Id., citing I 608)
Additionally, ILA submits, "production will be decreased insofar as the important
tool of aerial application is rendered no longer usable for some landowners,'' and Rock
Island failed to provide any witness that is qualified to speak to the application of
herbicides, J3Sticides, or fungicides by air. (Id., citing ILA Exs. 1.0 REV at lines 291-298
and 4.0 at lines 9Q107; Tr. 40-1402, 44)

3.

Commission Coclusion

For the DC Section, Rock Island states that the ROW for the Project will vary
between 145 feet and 200 feet wide, depending on requirements at particular locations.
To accommodate the possible need for the maximum width at specific locations, Rock
Island is requesting authority for a 200-foot ROW for the entire DC Section of the Project.
Because thee ee two iarallel 345 k\Jines proposed forlte ACSection -one a i~le
circuit line and the other a double-circuit line -- Rock Island asserts that a larger ROW will
be neessary, ad is-equesting athority cfr a 20-foot R~ fo ta AC Soon.

•

According to Rock Island, the ROW width is based on the need to maintain
electrical safety clearances and provide access for construction and maintenance of the
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line. Wind blowing on transmission line wires will cause them to sway away from the
center of the ROW towards the side, ad the ROW must be Wle enagh tcallow for ti$
predicted wire movement on both sides of the ROW, while still maintaining the required
electrical clearances from vegetation, structures and other infrastructure. As the span
length of the tmsmission we bt:ween ta suporting structures increases, the arnunt
of predicted transmission wire sway increases. Based on the structures that it will be
using, Rock Island states that the requested laO-foot ROW cfr the Rt Section and 270foot ROW fothe AC 8ction are su~ient for }tpical SJ!n lengte.
In two locations alonghe Preferred Route, where aonger tharaverage span will
be needed, a larger ROW width will be necessary and is being requested, as explained
above.
Rock Island is also requesting that the Commission "grant it a temporary
construction easement" beyond the 200-foot ROW in the DC Section or the 270-foot ROW
in the AC Section for locations at which the permanent ROW is insufficient for construction
activities or to access the construction area. Any temporary construction easement
reverts to ta landowner wen onstruction is iflished.
It appears that other parties do not specifically object to the proposed easement
widths, ad no alternative widths wre i:oposed.

•

ILA does note concerns such as compaction and aerial application. While IAA
"takes no particular issue with the proposed easement widths of Rock Island," it does take
issue with Rock Island's ability to obtain and negotiate such easements. These issues
are eldressed sewhere in this r<d:er.
The Commission finds that the easement widths proposed by Rock Island, as
identified above, including those proposed for temporary construction easements, are
reasonable ad sbuld bt3 ad re hereby, J!proved.

C.

Easement Acquisition ad bndowner Compensation
1.

Positions of Brties
Rock Island Positin

Rock Island's Petition in this case does not include a request for eminent domain
authority pursuant to §8-509 of the PUA (220 ILCS 5/8-509). Rock Island states that its
"objective" is to obtain all necessary land rights for the Project in Illinois through voluntary
negotiations and agreements with landowners. (RI 18 at 138) Rock Island states that it
understands that to obtain eminent domain authority for specific parcels pursuant to §8509, it will need to demonstrate that it has engaged in reasonable, good faith negotiations
with ta ladowners ohas been pecluded from doing scby ta landowner. (Id.)

•
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Rock Island states that it intends to engage in respectful and equitable negotiations
with landowners in order to support voluntary transmission line easement acquisitions;
that it will comply with the requirements of 83 Ill. Admin. Code Part 300; and that it has
provided a opy of itsnformational paket th8was set to rlaowners. (Id. 8138-139)
Rock Island states that it adopted a Code of Conduct for its land acquisition agents'
interactions with landowners, which requires that all communications with landowners and
other persons made by right-of-way agents and subcontractor employees representing
Rock lliand rnst beacftually ccrect, made ri good aith, Eespectful ad Eeflective f>fair
dealing, andespectful of the riµacy rigts of i:uperty owers. (Id. at 139, cibg RI Exs.
7.0 Re. 838-39 ad 7L7)

•

Rock Island states that while it understands the Commission does not determine
what compensation should be paid to landowners, it provided information on the
compensation package it intends tmffer landowners for trasmission line easements o
their properties. Rock Island plans to offer a compensation package to landowners that
will consist of (i) a payment for the easement itself, (ii) a separate payment for each
structure placed on the landowner's property, and (iii) payments for specific damages and
losses caused by the construction and operation of the transmission line, such as crop
losses during construction or maintenance activities, field repair for soil compaction and
drainage tile damage, the value of commercially-marketable timber that is felled, and
temporary opermanent impats to thE1>peration otenter-pivot iigation systems .
Rock Island states thatt 'Al offer an aeement payment f> 90°/!0f the fair market
value, as dtermined by an idependent appraisal firm, of thEfee interest irthe JDperty
for the entire easement space; the landowners will be allowed to continue to farm within
the portions of the easement area that are not used during construction of the
transmission line and are not occupied by transmission structures when the lines placed
into operation. (RI 18at139, citing RI Exs. 7.0 Rev. at 39; 7.35at17; 10.14 Rev. at 6264)
The separate, per-structure payment that Rock Island will offer will be, at the
landowner's option, a one-time payment of $6,000 or an annual payment of $500 for
monopole structures for as long as the structure is on the property and Rock Island retains
the easement. The intent is that the combined easement payment and structure
payments will result in compensation to any landowner with at least one structure on his
or her land that is at least 100% of the fair market value of the land used for the easement.
(Id. 8140, <ting RI Exs. 7.0 Re. 8 39:i0, 7.30 atl7; 7.31 !iv. atl)

•

With respect to crop damages or losses during construction, Rock Island states
that it will make an advance payment to the landowner for crop damages based on use
of a 50-foot strip of the entire easement during construction in order to provide
compensation d the landowner prior to the growing season in which the impacted crops
would otherwise a cultivated and harvested, rther the Eequiring ta ladowner to wit
until after the construction is completed to receive compensation for crop damages
caused by construction. However, if the landowner believes that actual crop loss
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damages resulting from construction prove to be greater than the advance payment, Rock
Island will negotiate with the landowner to pay any additional amounts above the advance
payments. (RI IB at 140-141, citing RI Exs. 7.35 at 11-12, 17-18 and 7.31 Rev. at 1; Tr.
520-521)
In response to IAA's and ILA's assertion that Rock Island's easement
compensation package is inadequate (IAA IB at 17; ILA IB at 43), Rock Island states that
neither party offered any evidence that Rock Island's planned compensation for
easements - a surmarized above -- is an ipf:iropriate compensation level(R I ~
139)

•

Rock Island responded to ILA's claim that Rock Island will not adequately
compensate landowners for commercial timber operations on landowner property,
specifically because, the ILA claims, Rock Island is only offering compensation for fully
grown trees and not trees not yet commercially marketable (ILA IB at 43). Rock Island
states that ILA did not raise this issue in its prepared testimony, so Rock Island did not
address this topic in its rebuttal or surrebuttal testimony. (RI RB at 140) RI states that if
timber is being grown as part otommercial timber operations, then the timber would be
considered commercially marketable timber for purposes of damage payments by Rock
Island. Rock Island asserts that it intends to use an independent timber appraiser to
determine the market value of timber, and will separately compensate the landowner for
the alue f>any such timber that is ell dow in the construction process. (Id.) Referring
to ILA's example of the felled trees on a landowner's property that were sold for over
$1,000 per tree (ILA IB at 43), Rock Island sbmits that if that were the appraised market
value of the timber that is felled for construction of the Project, that is the compensation
that l<ick sland ~ f:!Y ta owner. (RI RB a 40)
Rock Island states that only approximately five miles of the 120-mile Preferred
Route in Illinois is forested land, and ILA witness Mr. Simpson is the only landowner along
the Preferred Route who has been identified with a marketable timber operation. Rock
Island asserts that while Mr. Simpson and his property manager Mr. Cole expressed
concern about the Project's impact on his timber business, Mr. Simpson has also
expressed the desire to build a housing development on his property, which demonstrates
that his own objectives are inconsistent with concerns about the impact on his timber
business. Rock Island reiterated that it will compensate Mr. Simpson for 90% of the fair
market value of the easement, for any structures placed on his land, and for the appraised
value of any timber within his commercial operations that iselled during the construction
process. (RI RBlt 140-41, citig RI Exs. 7.30 at 25; 8.2 t a5, 103; and 8.3 Re. an9)

•

Rock Island also responded to ILA's assertion that erosion is a concern when
felling timber on landowner property. (ILA IB at 43) Rock Island states that it will work
with its EPC contractor to ensure that any landowner concerns about erosion are properly
addressed, and that the Illinois Environmental Protection Agency ("IEPA") will require
Rock Island to develop a Storm Water Pollution Prevention Plan ("SWPPP"), which will
include best practices to prevent soil erosion during Project construction. According to
Rock Island, the SWPPP will notmly inclde the best maagement practices that will a
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utilized to generally address soil erosion, it will also address site specific measures such
as work near roads and work near waters and streams. The SWPPP will also prescribe
pollution prevention management measures, including setbacks for streams and
wetlands, notification and clean-up requirements in the event of a spill, and hazardous
material storage requirements. Rock Island also states that KPC intends to utilize erosion
control measures that the IEPA has established as the best management practices for
erosion control. (RI RB atl 41, citig RI Es. m lftv. 821-22, 36-37; ad ~ 88)
Rock Island states that it will also compensate landowners for a reasonable time
period for damage to property and reduced crop yields due to sGicompaction caused by
the construction of the Project. (RI RB at 141-142) In response to ILA's concern that
Rock 15lnd has not proifled a spiliic lengtmf itne fo wich it itends to ompensate
landowners for reduced crop yields (ILA IB at 44), Rock Island submits that because each
property is different and may be impacted in different ways, the damage determinations
beyond the standard advance payment for crop damages need to be made on a parcel
by pa::el asis. ~I RB at 142, citing REx. 735 8 1718 and Tr. 44-446)
Rock Island states that the best practices that will be employed by its EPC
contractor cfr avoidance, rmimization anc:temediation of soil compaction are described
on p§es 44-147 f>Rock 15lnd's initial brief and in §/.C.2.b.vii of itS"eply tief.

•

Rock Island responded to ILA's assertion that Rock Island witness Mr. Detweiler
lacked agricultural education or experience to provide testimony on compensation for
damage due to soil compaction or to review studies cited by ILA witness Dr. Marshall
concerning soil compaction (ILA IB at 44). Rock Island states that Mr. Detweiler read the
studies cited by Dr. Marshall and pointed out certain statements in the studies that were
inconsistent with Dr. Marshall's position. According to Rock Island, the studies stated
that any long-term impacts from compaction would be rather small in crop yield
percentage terms and would only occur on a small percentage of the easement area. (RI
RB at 142-143, citing RI Ex. 7.30 at 7; Tr. 439) Rock Island submits that Mr. Detweiler
simply pointed out that while Dr. Marshall asserted that the studies establish that
additional pases of qaipment over eil eacerbate ompaction ad rauce crop yields,
the studies indicated that the large yield reductions he referred to were the result of
compaction thatvas deliberately created for purposes ofhe studis, with nmttempts to
use methods to prevent, avoid, minimize or remediate the compaction. Additionally, the
studies attempted to measure compaction and its effects caused by normal farming
practices on entire agricultural fields, noto study coetruction impacts in limed, dened
portions of a field using carefully designed and implemented avoidance, mitigation and
remediation methods that Rock Island and KPC will use. Therefore, Rock Island states,
the studies are not applicable to the current situation in which its contractor will access
only limited areas of the property and will take specific precautions to avoid or minimize
soil compaction. (Id., citing RI Ex7.35 at 15Jr. 440-441)

•
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ILA ad IAA Posions
ILA states that Rock Island has attempted to obtain easements from only a "very
small number'' of affected landowners. (ILA 18 a 42 iting Tr. 421-422)
ILA asserts that many individuals and businesses will be impacted by the proposed
Project even tbgh onstruction ray not ocur a their rcpperty. One sub cat§ory of
individuals is aerial applicators. ILA contends that the record shows Rock Island has
provided no competent testimony from any witness that can speak as to the aerial
application business. Yet, Rock Island does not plan on compensating any aerial
applicators for las of simess. (Id. at fl5iting ILA Ex 4l, ines 113-123; Tr. 404402,
414, 441)

•

According to ILA, those with timber operations on their property will also not be
adequately compensated. The cutting of timber within the Project's right of way and
erosion from construction will impact large swaths of timber. In ILA member Simpson's
timber operation, trees sell for as much as $1,000 each. However, Rock Island only
intends to compensate landowners with timber operations for the value of timber that is
commercially valuable at the time of clear cutting. Despite the uncontroverted statements
in the record regarding values of approximately $1,000 a tree, Rock Island's only offer of
compensation for growing trees, not yet commercially marketable, and the loss of ability
to grow any marketable timber in the right of way, is a one-time payment of 90 percent
the fair market value of the easement. In ILA' view, Rock Island's compensation package
simply does nb ad p for those Viii timer operations. Jt:f. at 4a44, iting ILA Es:. !D
at line 5254; 6.0lt dies 28-30; Tr. 443, 519)
Finally, ILA asserts that Rock Island refuses to provide any standards for the length
of time it intends to compensate landowners for reduced crop yields due to the project,
instead suggesting it will compensate for such damages for a "reasonable time period."
(ILA 18 at 44, citing RI Ex. 7.3 at line 542, and Tr. 446) ILA argues, "Perhaps the inability
to provide a standard is due to the selection of Mr. Detweiler to provide testimony as to
damages from soil compaction. Mr. Detweiler, having no agricultural education or
experience, and otherwise being utterly unqualified to opine on these matters, reviewed
studies regarding compaction, summarized them, and drew the conclusion that long-term
impacts from compaction would be rather small." (Id. citing Tr. 439) According to ILA,
Mr. Detweiler "summarily dismissed" studies cited and endorsed by Dr. Paul Marshall,
who holds a Ph.D. in forestry and botany and a bachelor's degree from the University of
Illinois College of Agriculture, because Mr. Detweiler "found those studies ... to be not
applicable to the situation .... " (Id., citing if 40-441)
In its initial brief, the IAA "restates and realleges its allegations" in Section IV.8.2
of its initial brief. (IAA 18 at 17) Those arguments are summarized above under "Proposed
Easement Width."

•
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2.

Commission Caclusion

Rock Island's Petition in this case does not include a request for authority pursuant
to Section 8-509 of the PUA (220 ILCS 5/8-509), which would allow Rock Island to seek
eminent dorain afore the ourts.
According to Rock Island, it understands that to obtain relief pursuant to Section
8-509, it will need to demonstrate that it has engaged in reasonable, good faith
negotiations with the landowners or has been precluded from doing so by the landowner.
ILA states concerns as to whether Rock Island's compensation package properly
considers impacts on aerial applications, soil compaction, and erosion from the cutting of
timber.

•

The Commission observes that in other dockets, when determining whether a
utility has made a reasonable effort to negotiate for easements needed to construct an
authorized transmission line, the Commission has relied upon several factors, some of
which relate to offers of compensation. These include, among others, the number, nature
and aent of contacts lith the landowners; whether the Litity has adequately explained
its offer of compensation; whether the offers of compensation are comparable to offers
made to similarly situated landowners; whether the utility has made an effort to address
landowner concerns; and whether further negotiations will likely prove fruitful. Order,
Docket 13-0456 at 3; see also Order, Docket No. 06-0706 at 88, and Order, Docket 130446 at 3334.
The Commission expects that, at a minimum, Rock Island will in engage in
negotiation efforts that are respectful to the landowners, and will proceed in a manner
that reasoebly cosiders tte factors dentified aboe.
Except as otherwise noted in this Order, the Commission will not make any further
determinations in ttls'oceeding r§arding rnnetary cmpensation isaes.
Concerns regarding aerial applications and soil compaction -- other than those
relating d ompensation -- re addressed eilewhere inttis order.

X.

PROJECT DEK3N AND ONSTRUCTION
A.

Structures
1.

Positions of Brties
Rock

•

~land's

Position

Rock Island proposes "that the tlnsmission line will be a -pble Hl])C die," with
a voltage rating and operating voltage of ±600 kV. The voltage between the poles will
be 1,20 kV. Eah pole will Cff'f one-half of ta p01er, 1, 750 MW per pole, lith a pelt
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operating current of approximately 2,917 amperes. In certain circumstances, such as a
maintenance condition or a contingency, only one pole may be available for transmitting
power, in which event the single pole may be able to transmit somewhat more than 1, 750
MW. (RIB at 41, iting IR Ex al a24-27)
Rock Island asserts that in North America, there are over 30 HVDC installations,
dating as far back as 1968, including 11 HVDC lines with a combined capacity of
approximately 14,000 MW; and that worldwide, HVDC applications are commonplace and
are continuing to increase in applications similar to the Rock Island Project, with
significant HVDC transmission applications in Australia, New Zealand, Brazil, China,
India, Japan and Europe. (RI IB at 141, citing RI Ex. 2.0 at 22-24) The purported
advantages of using HVDC technology in a long distance application such as the Project,
and for transporting large amounts of variable generation, as described by Rock Island,
are illcussed elewhere inttis ©:ler.
Rock Island entered into an Agricultural Impact Mitigation Agreement ("AIMA") with
the Illinois Department of Agriculture ("IDOA"). With respect to structure types, Paragraph
3 of the "Construction Standards and Policies" section of the Agreement states:

•

Tangent structures (straight-line, non-turning structures) will utilize only
single, drilled-pier type concrete foundations or direct embed type
foundations that are typical of single pole type structures. Clean Line will
not use multi-foundation lattice type structures for tangent structures,
though such structures may be used for turns, long spans such as river
crossings, and similar situations where specific engineering and
environmental challenges are present. The use of guy wires will be avoided
to the extent feasible. If guy wires are required, they will be marked with
highly visible gards.
(Id. 8141-142, citig RI Ex 728 at 34)
The single-pole structures that Rock Island proposes to use will be steel
monopoles or lattice mast structures. Rock Island Exhibit 2.9 Rev. provides drawings of
these structures. These single-pole structures would have a typical span between
structures of 1200 feet, and heights in the range of 100 to 175 feet depending on terrain
topology. River crossings and certain other situations may require taller towers. Rock
Island plans to use 2156 circular mil ("kcmil") ACSR conductors in a triple bundle
configuration for the pole conductors. For the dedicated metallic return of the HVDC line,
Rock Island plans to use two 1780 kcmil ACSR conductors, subject to final design
refinement based on the final Commission-approved route. (RI IB at 142, citing RI Exs.
2.0 at 27 2S ad 211 !av. at 7

•

Rock Island states that ILA acknowledges Rock Island will be using lattice mast
structures with a single base and that this structure type is preferable to other structure
types with larger footprints. (RI 11 at 44, citing ILA 11at45) Rock llmnd's response to
ILA's assertion that landowners will be required to "farm around" these obstacles and that
some may lose the ability to aerially apply chemicals (RI IB at 144-145, citing ILA IB at
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45) is addressed elsewhere in Rock Island's brief and is summarized elsewhere in this
order.
In response to ILA's assertion that "any obstacle lowers the value of entire parcels"
(ILA IB at 45), Rock Island responds that the only support offered for this assertion is a
single incident in which ILA witness Dr. Marshall subjectively concluded that a piece of
farm property in a foreclosure sale sold for a lower price than was anticipated because of
the presence of an easement on the property for a municipal sewer line and lift station.
Rock Island submits that Dr. Marshall acknowledged there were "other contributing
factors" in this situation. (RI RB a 45, citing iJ: 62-617) Rock Island raerates that its
separate payment to the landowner for each structure placed on the property provides
specific compensation for any difficulty in "farming around" the structure bases. (Id.)
Rock Island states that ComEd objects to the possibility that Rock Island would
seek to build a 765 kV line in the AC Section of the Project to connect the eastern
converter station to the Collins Substation. (RI RB at 145, citing ComEd IB at 36) Rock
Island clarifies that it is not asking for approval for a 765 kV line for the AC Section that
was described in Dr. Galli's surrebuttal testimony (RI Ex. 2.15), but rather is requesting
approval to construct a single-circuit 345 kV line and a double-circuit 345 kV line, with a
combined ROW oQ70 aet, from the astern cm.~erter station tdhe Collins Substation,
as described in Rock Island's Petition and direct testimony. (RI RB at 13)

•

Staff Position

Under "Design and Construction of the Project," Staff first states that this proposed
HVDC transmission line originates in O'Brien County, Iowa and terminates in Grundy
County, llliois. The tote legth f> ta transmission line is a~mately 50 mes, 121
miles of which are in Illinois. The transmission line's nominal voltage will be ± 600 kilovolt
("kV") direct current ("DC"). This is the first DC transmission line proposed for Illinois. All
other transmission lines in Illinois operate using alternating current ("AC").
High voltage direct current ("HVDC") technology has advantages over high voltage
alternating current ("HVAC") technology when power flows are large and transmission
distances are long. Some of these advantages are lower power losses, lower
construction cost, and narrower horizontal clearance for the transmission line, which
means ta DC transmission line can operate safely and reliably inside a nB"ower ROW.
(Staff IB at aw, citing RI Ex. 2.0 820-21)

•

Rock Island indicated that the proposed project would be rated at ± 600 kV DC,
which could be as high as ± 640 kV to ± 660 kV DC, based on the final design of the
proposed project. (RI Petition at ~ 6) Mr. Galli testified that Rock Island will utilize a
bipolar design for the project. (Staff IB at 67, citing RI Ex. 2.0 at 24) A bipolar design
utilizes two poles for the transmission line. In this case, a pole means a conductor through
which energy transmits. lrAC transmission, conductors through which energy transmits
are called "phases." In DC transmission, the conductors are called "poles". Used in this
context, "pole" is best defined as either of the two terminals of an electric cell, battery,
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generator, or motor. Because of the polarity nature of DC voltage, the potential difference
(the DC voltage) between the two poles will be 1,200 kV. Mr. Galli testified that the
proposed project could operate in a mnopolar mode in case one of the two poles is ot
available. /tf., citing RI Ex a> ae5)
Section IV.C.1 of Staffs initial brief is titled, "Proposed Structures and other
Components." (Staff IB at 68-69) According to the Petitioner, the HVDC portion of the
proposed transmission line will originate from an AC-to-DC converter station at O'Brien
County in Iowa and will terminate at a DC-to-AC converter station ("eastern converter
station") located approximately four miles north of the Collins Substation in Grundy
County. (Petition at 2-3) The converter stations are essential for HVDC transmission
technology. (Staff IB at 68) The energy generated in wind farms is in AC form; to transmit
this energy over a HVDC transmission line, the energy must be converted to DC form. In
addition, since the energy used domestically is in AC form, the DC energy transmitted
through the HVDC transmission line must be converted back to AC form before delivery
to cu starers.

•

Rock Island will also install a 345/765 kV step-up transformer facility to
interconnect to the Collins Substation. (Id., citing RI Petition at ~6) Rak Island witness
Wayne Galli stated that the proposed project would originate within O'Brien County, Iowa,
where it would connect to a 345 kV AC transmission system, and would terminate in
Grundy County, Illinois where it would connect to the existing 765 kV AC transmission
system at the Collins Substation. (Staff IB at 68, citing RI Ex. 2.0 at 5) Rock Island will
construct three parallel 345 kV AC transmission lines between the eastern converter
station and a new substation adjacent to ComEd's existing Collins Substation -- a
distance of approximately 3 to 4 miles -- where the voltage will be stepped-up to 765 kV
using two or three 345/765 kV transformers for interconnection to the Collins 765 kV bus.
The 345 kV AC atlsmission lines ~ onsist of oe irlgle circuit and oe doble ci:ruit
running cotiguously. (Id.)
Staff states that Rock Island provided information regarding the structures that
Rock Island intended to use for the transmission line and the ROW that Rock Island would
need for the transmission llie. (Staff IB at 69(:iting REx. 2.0 at m) Mr. Galli state
that "two primary structure types have been identified: lattice structures and tubular steel
"monopole" structures." (Id., citing RI Ex. 2.0 at 27) Mr. Galli added, "Rock Island has
not made a dmrmination a to ta final structure )tpe but would like to ave lexibility in
such a determination so that landowner concerns, project costs, terrain, land use, and
other relevant factors can be considered when making a inal selection. It is likely that a
mix of structures could be utilized to help maximize flexibility and optimize costs." (Id.,
citing RI Ex.a ~t 2728)
On May 31, 2013, Rock Island filed an Agricultural Impact Mitigation Agreement
("Agreement" or "AIMA") that it negotiated with Illinois Dei:irtment of Agculture. Oe of
the issues ttat the Agreement addressed in Paragraph 3 of the "Construction Standards
and Policies" section was Rock Island's potential use of the lattice towers, which require

•
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a larger base than the monopole structure design. (RI Ex. 7.28) The provisions of that
paragraph CB! set drth above in the summary of Rl's position.

ILA ad IAA Positions
The ILA recognizes that rany of the supporting superstructures r:nposed dr this
project are lattice box structures with a single base. According to ILA, while such a
superstructure is preferable to other means of supporting transmission lines with larger
footprints, suggesting that the only land permanently impacted is that at the structure base
is ricorrect. Landowners will e required d arm around thee oetacles, ad some ray
lose the ability to hire aerial applicators for portions of the land. ILA further argues that
any obstacle lowers the value of entire parcels. (ILA 18 at 44-45, citing ILA Ex. 1.0REV
at lies 19-197 and 29-298; ILA Ex4.0 atines 9Q107; 'f. 60~
IAA states, "Since Rock Island has apparently committed to use monopole
structures in the jeab, the srm Breau takes no peition the proposed stratures ad
other components." (IAA 18 at 44)

ComEd Poiiion

•

Com Ed notes that the Petition does not request authority to construct, operate and
maintain ci"65 W AC lin~ wether on sigle-circuit pres or an~ther structures.
his
surrebuttal testimony, RI witness Dr. Galli mentions such a concept for the first time .
(ComEd 18 at 36, citing RI Ex. 2.15 at 42) According to ComEd, presentation in
surrebuttal of a new type of line - operating at a different voltage, with a different capacity
- is far too late. (Id., citing Northern Moraine Wastewater Dist., 392 Ill. App. 3d at 575576)
Moreover, even this belated testimony includes no detail about the line or the
structures on which it will be built, detail that the Commission has historically required.
There is no cross-section diagram, aalysis of right-of-way requirements or specification
of right-of-way utilization, and no project-specific cost estimate of the 765 kV line, or the
required trasformation and substation equipment. ComEd aserts that the Crnmission
has never authorized a 765 kV line - or any major project - based on such little
information. Jti.)

2.

Commission 0nclusion

As proposed, the 500-mile transmission line Project would originate at a converter
station in O'Brien County, Iowa, "traverse Iowa" for 379 miles, cross the Mississippi River
near Priaeton, lwa, ad then enter Illinois south of erdova, ltlois.
From there, the pDposed line would extend foapproximately 121
to the Collins Sbstation in Gmdy County .

•

mes in Illinois
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The eergy generated in md farms is in A6rni. oTrtmsmit ttis energy oer a
HVDC or "DC" transmission line, the energy must be converted to DC form. The DC
portion of the proposed transmission line will originate from an AC-to-DC converter station
at O'Brien County in Iowa and will terminate at a DC-to-AC converter station to be located
approximately four miles north of the Collins Substation in Grundy County. From the
converter station, a four-mile AC segment, consisting of two parallel 345 kV AC lines, will
connect to ComEd's existing 765 kV AC transmission system at or near the Collins
substation.
The DC transmission line's nominal voltage will be ± 600 kilovolt direct current.
The line is baracterized as tte ifst DC trnsmission line rcpposed for lllin~.
Rock Island asserts that HVDC technology has advantages over high voltage
alternating current technology when power flows are large and transmission distances
are long, including lower power losses, lower construction cost, and narrower horizontal
clearance for the transmission line, which means the DC transmission line can operate
safely and reably insie a nB"ower R<W.

•

Rock Island signed an Agricultural Impact Mitigation Agreement ("Agreement" or
"AIMA") with the Illinois Department of Agriculture. One of the issues that the Agreement
addressed was Rock Island's potential use of the lattice towers, which require a larger
base than the moopole st.Jcture de~n. he Agreement provides:
Tangent structures (straight-line, non-turning structures) will utilize only
single, drilled pier type concrete foundations or direct embed type
foundations that are typical of single pole type structures. Clean Line will
not utilize multi-foundation lattice type structures for tangent structures,
though such structures may be used for turns, long spans such as river
crossings, and similar situations where specific engineering and
environmental challenges are i:esent.
The single-pole structures that Rock Island proposes to use will be steel
monopoles or lattice mast structures which would have a typical span between structures
of 100 feet, ad h~hts irthe range on 00 to175 fet spending on tB"ain tpology.
Consistent with the provisions of the AIMA discussed above, the Commission
directs Rock Island to comply with above-referenced "tangent structure" provision, as well
as thEDther arms ad provisions, of tte Agcultural mpact Mitigat>n Agrement.

•

In its initial brief, ComEd notes that the Petition does not request authority to
construct a 765 kV AC line in the AC Section of the Project to connect the eastern
converter station to the Collins Substation, but that Rock Island witness Dr. Galli belatedly
raises such a concept for the first time in surrebuttal testimony. In its reply brief, Rock
Island clarifies that it is not asking for approval for a 765 kV line for the AC Section that
was described in Dr. Galli's surrebuttal, but rather is requesting approval to construct a
single-circuit 345 kV line and a double-circuit 345 kV line, with a combined ROW of 270
182
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feet, from the eastern converter station to the Collins Substation, as described in its
Petition and diret tetimony.
The Comrission finds thathe 76 kV AC en bernative E!'ferenced abve is tio
before the Commission for consideration inhit proceeding, ad its not applJved in this
order.
Subject to determinations made and requirements noted above and elsewhere in
this Order, the Commission finds that the use of the types of transmission lines and
structures as plJposed fo tte PrjEct is appropriate and is:ipproved.

B.

Landowner Cooerns about lrpacts 6 Contruction
1.

RI Poition
a.

•

•

AIMA

According to Rock Island, it entered into an AIMA with the IDOA which the IDOA
has determined meets the IDOA's requirements to minimize and mitigate impacts to
landowners. (RI 18 at 143, citing RI Exs. 7 .28 and 7 .30 at 4) The AIMA sets forth a series
of requirements that the IDOA has determined appropriately protect landowners from
potential rhpacts othe Project.
They include the following: (1) Rock Island will discuss pole placement with
landowners so as to minimize interference with cropland (AIMA Section 3); (2) for tangent
structures (straight-line, non-turning structures), Rock Island will use only single, drilled
pier type oncrete dundations odirect erbed ~e foundations that re tpical of sigle
pole type structures (AIMA Section 3); (3) Rock Island will not use multi-foundation lattice
type strctures for tangent structures though such strctures ray bwsed for turns, log
spans such as river crossings, and similar situations where specific engineering and
environmental challenges are present (AIMA Section 3); (4) Rock Island will avoid the
use of guy wires (AIMA Section 3); (5) temporary and permanent access roads on
landowner property will be located by agreement with the landowner (AIMA Section 4);
(6) transmission structures will be relocated, to the extent reasonably possible, to avoid
interference with drain tile (AIMA Section 5); (7) Rock Island will repair, or will compensate
landowners for, damaged drain tile; a landowner can also retain his own contractor to
repair daraged drain 1B ad be-eimbursed 9 ~ck sland ~IMA Sectin q) ~)
~lo
Island 1M deompact cmpland to a dEtpt 018 iohes and pat:ure land to a:lefjl of 2
inches (AIMA Section 7); ad (9) Rock Island vMi Eepair a~ damage tcsoil coservation
practices and will work with landowners to prevent excessive erosion (AIMA Sections 9
and 10). (Id. at 143-144, citig IR Ex 728)
Rock Island explains that the AIMA also provides that its terms will be incorporated
into Rock Island's easement agreements with landowners (AIMA Section 18). Rock
Island represents, however, that if a landowner requests that the methods specified in the
AIMA not be used or that different measures be employed, Rock Island will attempt to
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negotiate a satisfactory alternate approach with the landowner. (Id. at 144, citing RI Exs.
7.28 8 ~ 7; 7.8 a ~ 5; 9l Re. a 1214)
Rock Island also states that, as set forth in the AIMA, it has agreed to employ an
independent agricultural inspector ("IAI") to verify compliance with the provisions of the
AIMA by Rock Island and to vest the IAI with authority to stop contractors' construction
activities that tte IAI etermines are out of compliance with the AIMA {m'IA Setion 13).
The IAI will also have authority to stop contractors' activities that are not in compliance
with the landowner's easement agreement. (Id., citing RI Exs. 7.28 at 6; 7.30 at 6; 7.35
at 19>

b.

Impacts of Coatruction
Soil Cmpaction

•

•

Rock Island recognizes that a certain level of soil compaction can be expected to
occur in the construction of the Project on agricultural property, but states that it and its
contractors will take steps to avoid or minimize soil compaction; Rock Island will use
chiseling and other approved means to remediate any soil compaction that occurs;
further, Rok sland ~ cmpensate ladowners for damages th~ inar associted with
any soil compaction caused by the construction or maintenance of the Project, including
compensation dr redced crop yields. (RI II at 14-145, citing RI fi. 730 a ffi)
Rock Island states that Rock Island and its EPC contractor will employ several
construction methods that are designed to avoid or limit soil compaction. First, the EPC
contractor will minimize soil compaction by limiting the area actually traversed by
construction vehicles and equipment. Specifically, to the extent practicable, access to
the specific construction areas will be obtained either (i) from an existing public road or
other existing access road directly to the structure location, or (ii) by traveling from a public
road or other existing access road within the easement right-of-way. Rock Island states
that the primary construction activities on landowner property will occur at or near the
locations of the transmission structures, which are expected to be placed at least 1,200
feet apart. Further, although the proposed easement widths will be 200 feet, Rock Island
and its contractors expect to use only about 50 feet of the easement width during
construction. Rock Island asserts that the avoidance measures will minimize the ovaill
soil compaction that will occur during construction. (Id., citing RI Exs. 7.35 at 5, 11; 9.2 at
2-3)
Second, Rock Island submits that, to the extent possible, the EPC contractor will
use tracked equipment on agricultural property in the construction of the Project, which
will cause less soil compaction than tire mounted equipment because the weight of the
equipment is distributed over a much larger area and thus there is significantly less
pressure transmitted to the ground. Third, the EPC contractor will construct access roads
and construction pads using crushed stone and geotextile, which will also serve to spread
the weight of equipment over a larger area as well as allowing for appropriate drainage.
Rock Island states that KPC will also shape access roads and construction areas by
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constructing access roads and construction pads with a crown to allow water to drain.
Further, KPC will typically not perform construction activities during inclement weather,
particularly in heavy rains, or under extremely wet soil conditions. (RI IB at 145-146, citing
RI Ex9.2 at Z3; 9.4 Rev. at 2)
Rock Island represents that if a landowner objects to any of the compaction
avoidance measures Rock Island and KPC plan to use, Rock Island and KPC will not use
them and will negotiate alternative methods or measures with the landowner to prevent
soil compaction. Rock Island further states that the AIMA requires Rock Island to discuss
the mitigation measures it intends to employ with the landowner before implementing
them. (Id. atl46, citlg RI Es.. 728 atl and 7.35 at €15)

•

With respect to remediating soil compaction, Rock Island asserts that it has
committed to decompact crpland where necessary tea depth of S inces, and pature
to a depth of 12 inches, as specified in the AIMA, and if landowners wish, Rock Island will
apply fertilizer to disturbed soils, which, Rock Island states, is consistent with remediation
recommendations in a University of 'hSconsin study that ILA witness Dr. Marshall cited.
Rock Island also submits that landowners can choose to self-perform decompaction
activities on their land or retain a contractor of their choice to do this work, the reasonable
cost of which will be paid by Rock Island; or can elect to not have any chiseling performed
on their property. Rock Island further represents that if the landowner believes some
depth other than 18 inches is appropriate, Rock Island will work with the landowner to
effectuate the landowner's recommendation. Rock Island also acknowledges that there
may ba::ircumstances where chiseling b~nd 18nches may be needed. (RI IBlt 46,
citing IR Es.. 728 a6; 730 at p 735 at 3, 6)
Rock Island states that in the event that if soil compaction still occurs, despite the
measures described abov~any impats inertns of reduced crop yields will be limited d
the relatively small portion of the easement property where construction activities
occurred, and not the entire easement area. Rock Island expects the areas in which
construction activities -- structure assembly and installation and cable pulling -- vUi occur
or that will be traversed by construction vehicles, including access roads, will comprise
only about 20% f>the easement area, ttereby leaing ts majcity of the easement aea
untouched and undamaged. Further, Rock Island contends that its compensation
package will pay the landowner an amount in excess of the full fee value of the easement
area (assuming at least one structure on the landowner's property), yet the landowner is
allowed to continue to farm within the easement. (Rock Island IB at 146-147, citing RI
Exs. Al Re. a 39 7.35 atl 3, 1710.14 lev. a S-64)
Rock Island also represents that it will compensate landowners for soil compaction
damages to the extent sah losses are caused by construction or mmtenance activities
for the Project; that there is no maximum period of time for which Rock Island will
compensate landowners for soil compaction damages; and that it will compensate
landowners for long-term impact, should it occur. (RI IB at 147, citing RI Ex. 7.30 at 5,
21)

•
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In response to ILA's assertion that KPC, the EPC contractor, may not "sufficiently
appreciate or mitigate soil compaction" because, among other things, the "low-impact
tracked equipment" that Mr. Adam described KPC will use will "exert at least 17 pounds
per square inch of ground pressure" (ILA IB at 49), Rock Island states that while even
relatively "light" equipment may cause soil compaction, KPC will employ specific
construction methods and procedures, as are described above, to avoid and limit soil
compaction. (RI RB at 153, citing RI Ex. 9.2 at 3 and RI IB at 145) Rock Island also
asserts that commonly used farm equipment is of similar or greater weight than many of
the items of equipment that KPC will use to construct the Project, and in fact can cause
greater damage because the farm equipment is driven over bare land, as opposed to over
prepared acess roads. (Id., citing RI Ex. 9.4 Re~at 1Q11) Rock Island states tat Dr.
Marshall testified that the increasing size of farm equipment, as it relates to soil
compaction, is "becoming a significant issue." (Id., citing Tr. 61, 623-24; 628)
In response to the ILA's assertion that Rock Island witness Mr. Detweiler did not
have sufficient qualifications to review and "provide conclusions" from certain studies and
articles cooerning soitompaction that were cited by ILA witness DrMarshall (ILA Bat
46), Rock Island argues that Mr. Detweiler did no more than review the studies and other
articles that wre cited by DrMarshall and, based on th~plain laguage" of thEStudies,
pointed out portions that undercut Dr. Marshall's testimony. (RI RB at 154) RI asserts
that Mr. Detweiler identified numerous inconsistencies between Dr. Marshall's testimony
and the studies and articles Dr. Marshall cited. Rock Island described four such
"inconsistencies" in its reply brief. (RI RB at 154-155, citing RI Ex 735 att., 1416)

Drainage 'les
Rock Island states that prior to construction, KPC will complete a due diligence
process to identify the locations of drainage tiles so as to avoid damaging them during
construction and maintenance activities. The due diligence process will include locating
mapped and unmapped existing drainage tiles by (i) visiting local soil and water
conservation districts and consulting other available documents that describe the location
of drainage tiles, (ii) consulting with any contractors that installed drainage tiles, and (iii)
meeting with landowners and walking their fields. Rock Island further explains that once
drainage tiles are located, KPC may use a "street plate" (a carbon steel plate that typically
is one inch thick) or other matting to spread the loads of the construction equipment,
thereby reducing the Jll!SSure being exerted on the tiles, and consequently reducing the
possible damage to ta tile. (RI IB at 147-148, cibg RExs. 7.30 at amd ~ 84-5)
In the event drainage tiles are damaged by construction or maintenance of the
Project, Rock Island represents that it will repair or replace -- with equal or better quality
-- damaged drainage tiles, or will compensate landowners to make such repairs. (RI IB at
148, citing RI Ex. 7.30 at 9; see also RI RB at 155) Rock Island also represents that it will
repair, replace or compensate landowners for damaged drainage tiles associated with the
construction and maintenance of the Project for a reasonable period of time after
construction is completed. Rock Island states that these commitments are specified in
the AIMA. (Id., citing RI Exs. 9.2 at 10 and 7.28 at 4-5; see also RI RB at 155) Rock
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Island witness Mr. Adam testified that evidence of damaged drain tile is typically observed
the following crop season, or if a crop season experiences drought or near-drought
conditions, the damaged drain tile should become evident in the subsequent crop season.
(Id., citing RI Ex. 9.2 at 5) Rock Island also states that, after construction is complete, it
will have personnel available to landowners to address any remaining drainage tile
issues. (Id., citing REx. 730 a ~
In response to the ILA's assertion that Rock Island has "refused to agree
unconditionally to move transmission line structures when they are known prior to
construction to interfere with drainage tile" (ILA IB at 49-50), Rock Island states that the
AIMA specifies that Rock Island must avoid such interferences "to the extent reasonably
possible," rather than being unconditionally required to move structures in all instances
where the structure intercepts a drain tile. Rock Island also states that relocating a
transmission structure in each instance where there is an interference, rather than simply
relocating the drain tile, may result in additional or other impacts to the landowner. (RI
RB at 155, citing RI Exs. 7.28 at 4 and 7.35 at 7) Therefore, Rock Island suggests, these
situations should be evaluated on a case-by-case basis. Finally, Rock Island cited
testimony by Mr. Adam that "structures are moved all the time for a lot of different reasons
and if a structure has to be moved 10 feet to avoid a drain tile it is typically not a big issue."
(Id., citing if. 88'

•

•

Aerial Application Activities

ILA messes expl!ssed cocern ttat the Project would ihibit erial ~plications
of fertilizer, insecticides and pesticides to agricultural property. Rock Island responds that
it has considered impacts to aerial applicators and that the Project will not materially
restrict aerial applicaon activities. (RIB at 148-149) FiJt, Rolt Island explains that its
Routing Criteria included Sensitivities of Private Airports/Airstrips and Aerial Fertilizer and
Herbicide Application Ability so as to minimize impacts to aerial application. Further, in
developing the Preferred Routes and Proposed Alternate Routes, Rock Island
"considered" following field lines, property lines, and Public Lands Survey System
("PLSS") lines as Opportunities to avoid impacting aerial application (and other
agricultural activities). Rock Island states that placing transmission lines along field lines,
property lines, and PLSS lines reduces impacts to aerial applicators because it allows for
a smaller number of straight-line application runs than would transmission lines placed in
diagonal alignmets. (RIB atl48-149, citing RIExs. 7.30 at 11 and . E~ alrable 1)
Rock Island also contends that ILA witnesses' assertions ignore that aerial
applicators regularly work in the vicinity of eisting transmission lines in Illinois, and that,
with the ptential exception ofha irernal orner o 90 egree tU11s, tare sbuld ot be
any reduction in the ability of aerial applicators to treat crops outside the easement area
of the Project. Rock Island states that while an aerial applicator needs to maintain a
reasonable distance from transmission structures and appurtenances, the width of the
easement should provide more than enough clearance to maintain the required distance.
(Id. at 149, citig RI Ex. 7 .30 atl 1-12) Rock sland states that tte eaement With in the
DC Section of the route will be 200 feet, or 100 feet on each side of the structure, so
187
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maintaining a 25 foot separation from cross-arms will enable an aerial applicator to cover
part of the easement area. (Id., citing RI Exs. 7.30 at 12 and 2.0 at 29) Rock Island
asserts that ILA witness Mr. Nelson's contention that aerial applicators will require 50-100
feet of clearance, and not 25 feet as suggested by Rock Island, because guy wires and
"different transmission structures" may be used, ignores that Rock Island has no intention
to use guy wires in Illinois, and that Section 3 of the AIMA states that the "use of guy wires
will be avoided to the extent feasible." Rock Island submits that Mr. Nelson has not
identified ay ther specific feB.Jres the wuld require greater l:earance than 2ffeet or
why "different transmission structures" would require greater clearance. (RI IB at 149150, itingRIExs.7.28 a 4ad 735at Q-21)
In response to Mr. Nelson's statement that Rock Island failed to recognize the
cumulative impact of existing transmission lines and new transmission lines on aerial
applicators (ILA Ex. 4.1 at 4 ), Rock Island states that the instances in which the Project
will cross or parallel existing transmission lines will be very limited, as the Preferred Route
crosses other existing transmission lines only eight times in Illinois and parallels existing
transmission lines only three times for a total of 8.4 miles, of which only 7 .5 miles is
through §ricultural land.(RI IB a 150 iting RI Es:. 735 at 23 ad 8.10 82-3)

•

Rock Island contends that Mr. Nelson's assertion that Rock Island failed to account
for the cumulative effect of existing wind farms on the Project (ILA Ex. 4.1 at 4) ignored
that amss 8: 12Qnile length irlllinois, thEPreferred 16ute pases \ithin oe-half mile
of only a single existing wind farm and through one area in which a new wind farm is
proposed; that the distance between the Preferred Route and the existing wind farm is
well over a half mile, which is too great a distance to result in any cumulative impacts to
aerial application; ad that Rock Island is working with the developer of the wind farm to
coordinate development and placement of structures. (RI IB at 150-151, citing RI Exs.
7.35 at 2~4 and 8.10 83)
In response to Mr. Nelson's assertion that Rock Island did not account for the
cumulative impact to population centers (ILA Ex. 4.1 at 4), Rock Island contends that
aerial application of chemicals in the vicinity of population centers should already be very
limited, if done at all, and also that there are only three instances where the Preferred
Route 1.ms ttrough or \ithin oe-half milmf a poplation enter. (Id. a 15, citig lack
Island Es:. 735 ae4 ad Ex8.10 83)
In response to Mr. Nelson's assertion that the Morris Municipal Airport will be
impacted because the transmission line will have a negative impact on precision
approaches, so fewer aircraft will use the airport in adverse weather (ILA Ex4.0 87-8),
Rock lliand ebmits itseview of Federal Nation .«ministration El!quirements indicates
that the Project can be constructed along the Preferred Route in the area of Morris
Municipal Airport in accordance with those requirements. (Id. at 150, citing Rock Island
Ex. 8.3 Rev. a81)

•
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Limitations on hnd Use
Rock Island responded to the concerns of ILA witnesses that the Project will limit
land use because structures will obstruct large farm equipment, the Project will take
valuable land out of agricultural production, and the Project will prevent certain future land
uses. Rock Island contends that it sought to minimize impacts on the use of large farm
equipment near Project structures by including a preference for routing along field lines,
property lines, and PLSS lines in its Routing Criteria, as routing in this manner can reduce
the amount of navigation around support structures; and that the typical transmission line
spans will be 1,200 feet with single-foundation structures, which means that typically there
will be four to six single foundation structures placed per mile. (RI IB at 151, citing RI
Exs. 730 at 15, l; and ffi Re. a y
Rock Island also states that it will provide to landowners the GPS coordinates of
transmission structures so that landowners with self-navigating farm equipment will be
able to utilize such equipment to avigate around structures. (Id. a $1-152, citing Rock
Island Ex. 7.30 at 16) Rock Island witness Dr. Galli testified that based on the nature of
the HVDC line, results of prior studies, and the fact that the GPS system is based on
numerous satellites, it is extremely unlikely that the HVDC line would interfere with GPS
signals or 5'tems. le( a HI, wng RI Ex. 2.1 Rev. at 6448)

•

With respect tdhe concen the aluable farmland will beaken oubf p:11duction,
Rock Island maintains that the Project's transmission structures will occupy less than two
acres of land in total in Illinois, not all of which will be farmland that is currently in
agricultural production. (Id., citing RI xa. 730 a 17and ffi Rev.ta~ With respect to
potential limitations on the future use of land, Rock Island asserts that it considered known
future developments in the Project Area in its development of the Preferred Route, and
beyond that, concerns about possible but unknown future land uses are inherently
speculative and should not be a routing criterion for siting the line. (Id., citing RI Es. 8.3
Rev. at 7 and 7.30 at 18)

Impacts o Wetlands, Forests, Hit:Drical Bes ad Coservation Areas
Rock Island responded to the concerns of Landowner witnesses that the Project
could damage existing wetlands, forests, historical sites and other conservation areas.
Rock Island argues that the record establishes that these concerns are overstated or
unfounded. (RI IB at 152, citing ILA exhibits) Rock Island asserts that these features
were identified as Sensitivities in the route development process in order to determine a
route that minimizes adverse impacts to these features. (Id., citing RI Ex. 8.3 Rev. at 2)
With respect to any of these types of features that the Preferred Route may cross, such
as wetlands, Rock Island states it will avoid adverse impacts to such land to the extent
possible and will employ measures to minimize impacts where those impacts are
unavoidable.

•

Rock Isled mo a?presents that iwill comply Wh ll applicable site ad federal
regulations governing construction, maintenance and other Project activities on such
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lands. (Id., citing RI Ex. 8.3 Rev. at 3) Rock Island further maintains that the Preferred
Routes do not cross any historical sites and that Rock Island plans to span the seven
archaeological sites the Preferred Route crosses. (Id., citing RI Exs. 8.2 at 63, 84, 85,
98, 10~11 O; and 8.3 Rev. at 3) Regarding forested lads, Rock lsand states that bthe
120 miles of the Preferred Route in Illinois, "only" about five miles is forested. (RI 18 at
153, i:ting RI Ex8.2 at 75, 103)
Rock Island states that Staff summarized the parties' positions regarding the
concern that the Project may impact wildlife, wtlands, forests, historical sites, and other
conservation areas, including Mr. Koch's rebuttal testimony (RI Ex. 8.3 Rev. at 2-4, 16)
on these issues, and that Staff points ot.Jthat no witnesses responded to the portions of
Mr. Koch's rebuttal testimony regarding how Rock Island had taken into account potential
impacts to wildlife, wetlands, forests, historical sites, and other conservation areas. (RI
RB at 158-159, citing Staff 18 at 38-40). Rock Island also states that Staff concludes that
Rock Island's route development process identified potential wetland areas and that Rock
Island soght to uoid rilpacting tl3m. (Id., citing Staff 18 ~V)

Visual lrpacts

•

Rock Island responded to concerns of landowner witnesses that the Project would
impair their views of scenic landscapes. Rock Island states that the Preferred Route for
the DC Section in Illinois, which is approximately 117 miles, has no homes within 0-200
feet, 11 homes within 201-500 feet, and 66 homes within 501-1,000 feet. (RI 18 at 153,
citing RI Ex. 8.2 at 66) Further, the Preferred Route does not come within two miles of
any designated scenic overlooks or historic landscapes. (Id., citing RI Ex. 8.3 Rev. at 6)
Rock Island also explains that it sought to maximize the use of visually-related
Opportunities, including paralleling existing linear infrastructure such as roads, railroads
and other transmission lines. Further, Rock Island states that in accordance with the
AIMA, it will use single foundation, single mast structures for straight-line segments of the
Project \ith the strctures tpically placed approximately 1,200 feet apart, andherefore,
only four d six stlctures VM bEplaced per mile of the rate. Jti., citig RExs. 8.~ev.
at fl; 810 at 2; 7.30 at 15, 17)

c.

Individual Landowners' Property-Specific Concerns

A total of eight intervenor witnesses who are landowners or managers for
landowners expressed concerns about the specific impacts of having the transmission
line on their parcels, and a ninth intervenor witness expressed concerns due to purported
impacts on his aerial bemical spraying bsiness. (Id. at 1511i4, citing Roci.sland Ex.
7.30 at 18-19) Rock Island states that many of these property-specific concerns mirror
the general concerns raised by the ILA, which are addressed in §IV.C.2.a through f of
Rock Island's Initial Brief and are summarized above. Rock Island represents that it is
fully committed to working with all landowners to understand their parcel-specific
concerns and to develop plans to address them. The property-specific concerns
expressed by ladowner Vttiesses re disussed belw .

•
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In its BOE, Rock Island argues that certain of the conditions imposed by the
Proposed Order in response to landowner concerns should be modified or deleted. (RI
BOE a62-53) Among other tlmgs, ~ck Island aserts the tte A/IA comprehensively
covers all aspects of Rock Island's structure placement and construction activities on
landowners' agricultural properties, and that some of the conditions duplicate applicable
provisions of the AIMA. In addition, Rock Island provides revised text for many of the
conditions. Rock Island states that it is providing such text so that the terms of the
conditions can be satisfied by Rock Island through its own actions and are appropriately
limited by considerations of reasonableness and practicality, and so that the condition is
a corplete stad-alone, sit-contained statement. Jti. at J-35)
Larry ad Steve Gerdes' Property-Specific Cocerns

In response to Mr. Larry Gerdes' concern that the Project will have a downward
impact on his property values and will interfere with aerial spraying activities on his
properties, Rock Island stated that the Preferred Route does not cross any of the three
properties identified as owned by Mr. Larry Gerdes and in fact will be 1.5 miles to four
miles from these i:operties. ~I El at 15~ Eting RI Es. ?JO at 3and 8.3 Re. 828)

•

In response to Mr. Steve Gerdes' assertion that the Project will hinder aerial
spraying, irrigation, and farming activities on his properties, Rock Island stated that Mr.
Steve Gerdes does not appear to own any property that is crossed by or adjacent to the
Preferred Rm.8. /~, citlg RI Es. ?JO at 33; and ffi !Sv. at 29)
Mr. James Bedeker's Property-Specific Conerns

In reponse to Mr Bedettr's cocern the tte RJject ~adversely affect muse
of his mechanical irrigation system, Rock Island states that while the Preferred Route
does cross the area irrigated by one of Mr. Bedeker's center pivots, Rock Island can avoid
placing a structure in that area, and by spanning the center pivot irrigator can thereby
avoid a~ J:)rmanent rilpacts toha iigator. (RI IB a $4-155)
Rock Island further states that if the Project were to create some limitation on Mr.
Bedeker's use of the existing irrigation system, it would compensate him for any additional
equipment that may be required. (RI IB at 154-155, citing RI Exs. 8.3 Rev. at 29 and 7 .30
at 3~
Rock Island states that Mr. Bedeker also expressed concern that his property
regularly floods and he is concerned that construction activities would create additional
adverse imt:icts on his property. Rock Isled responds ttat it should nb be JHICted to
solve Mr. Bedeker's pre-existing flooding problems; however, it will employ appropriate
construction methods to limit and mitigate soil compaction under wet ground conditions
and will compensate for crop damages that result from construction or maintenance of
the Project. (RI IB atl 5pciting REx. ?JO 836)

•
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In response to Mr. Bedeker's assertion that his enjoyment of his home will be
impacted by the visual impacts of the Project being installed close to his home, Rock
Island states that Mr. Bedeker's home is already located in close proximity to an overhead
765 kV transmission line owned by ComEd, which is in clear view from his home and
which was in place before he built the home. (Id., citing RI Exs. 8.3 Rev. at 30 and 8.68.7)
Mr. Bedeker also raised concerns regarding protected wetlands on his property.
Rock Island responded that it is likely the wetlands on Mr. Bedeker's property can be
spanned; further, if the Project were to impact the wetlands, Rock Island will obtain the
necessary permits from the USACE prior to construction. (Id., citing RI Ex. 8.3 Rev. at
31)
Lastly, Mr. Bedeker expressed a concern that the Project will render his property
"valueless." Rock Island responded that Mr. Bedeker has not obtained any appraisals,
valuation reports or other similar documents, or communicated with any appraisers or
other similar professionals regarding the purported financial impact of the Project on his
Property, and therefore his assertion is entirely unsupported and without basis. (Id., citing
RI Cross Ex. Bedeker 1) RI also states that Mr. Bedeker's property is already located in
close proximity to a 765 kV line and is presumably not "valueless" today. (Id. at 155-156,
citing RI Es:. 7.30 at 3€l37; 83 lilv. at 30)

•

Dr. Paul Marshall's Concerns

Dr. Paul Marshall stated a concern that the Project will cause extensive soil
compaction and damage to his clay tile system during construction and maintenance of
the Pr<ljct. (ILA Ex 1l at l-13) Rock lclsld states thtJ as ep1lained in §IV.C.2.a and
b of its Initial Brief, Rock Island and KPC have plans to avoid, mitigate and remediate any
soil compaction and damage to drain tiles that occurs during construction or maintenance
of the Project. Also, Rock Island will compensate Dr. Marshall for crop damages and
damages to dlinage tile eused by costruction or milltenance of te fbject. (RI EB at
156, iting RI Ex 7.30 at 2~1)
Dr. Marshall also identified a concern that the easement will lower his property
values and restrict his ability, in the future, to allow his land to be used for mining
purposes. (ILA Ex. 1.0 at 15) Regarding these concerns, Rock Island states that the
easement and structure J3yment the Rak Island will f3Y Dr Mrshall ompensates for
future lad-use El!strictions a his rqi:perty, as Rak sland i~aying in ecess f>90% of
the fee value of the easement area. Rock Island further states that, based upon review
of the location of Dr. Marshall's property relative to existing mining operations in the area,
mining seems to be an unlikely future use of Dr. Marshall's property unless there were
considerable geographic expansion of the mining activities currently inha aea. (RI IB at
156, iting RI Ex. 7.30 a22)

•

Lastly, Dr. Marshall stated a concern that the transmission line will affect his ability
to l:lernate eybean ad corn !Jmtings beeuse, due tdhe RDject's purported impacts
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to aerial spraying, he would not be able to choose which specific crops to plant near the
power line. (ILA Ex. 1.0 at 14-15) Rock Island responds that, as discussed in §IV.C.2.c
of its Initial Brief, any impacts to aerial spraying will be limited to a portion of the easement
area ad theefore "would ot jstify a ecision to neer !Jmt cm" on the etirety of Dr
Marshall's parcel. (RI IB at 16-157, citlg RI E~.30 at 2~3)
Mr. Bill Cole's and Mr. Ed Simpson's Concerns

Mr. Bill Cole is a manager for Mr. Ed Simpson's timber land, and both of their
testimonies addressed Mr. Simpson's property, which is located near the Mississippi
River in the area where the Project will cross the river. They both stated that the Project
will necessitate the removal of trees and therefore (i) Mr. Cole will lose out on some
measure of paying work, and (ii) erosion will result beyond the easement area. (ILA Ex.
6.0 at 3; ILA Ex. 5.0 at 4) Rock Island states that it cannot determine what acreage of
trees may be removed from Mr. Simpson's property at this time because, among other
reasons, Mr. Simpson has denied Rock Island survey access to his property. (RI IB at
157, citing RI Exs. 7.30 at 25; 8.3 Rev. at 20-21) Rock Island stated that, at the
appropriate time and when access to the property is allowed, Rock Island will evaluate
the extent to which tree clearing can be avoided or minimized, and will compensate Mr.
Simpson for commercially marketable timber that is felled in the construction process.
(Id. ad IR REat 49-150, citing RI Es:. 730 a25 and m Rev. a Q)

•

Mr. Cole expressed a concern that the vegetation clearing needed for the Project
will require spraying "harsh chemicals" to control regrowth of weeds and brush, and these
chemicals could leach through the sandy soils and end up in the area's water supply.
(ILA Ex. 6.0 at 3) Rock Island responds that if it must spray to control vegetation regrowth,
it will only use products that are specified fouse in this application. (RI IB at $7, citing
RI Ex8.3 !av. at 2)
Mr. Simpson stated a concern that extreme erosion will occur at the Mississippi
River crossing and that there are areas to the north and south of the proposed crossing
that have less vulnerable and less steep property. (ILA Ex. 5.0 at 3) Rock Island
responded that it will be required to develop a Storm Water Pollution Prevention Plan
which will include specifying the best practices to prevent soil erosion during construction
of the Project. (Id. at 157-158, citing RI Ex. 8.3 Rev. at 21-22) Rock Island asserts that
KPC will use erosion control measures such as silt fences, erosion control blankets and
construction matting, and will follow the Illinois Environmental Protection Agency's best
management practices for erosion control as applicable to each location. Rock Island
states that KPC may also be required to obtain National Pollutant Discharge Elimination
System Permits fowork in certain locations, which will prescribe specific conditions and
mitigation d bEfollowed. (Id. a158, iting RI E9.2 at :t'B)

•

With respect to the location of the Mississippi River crossing, Rock Island
maintains that it selected the crossing point after performing a detailed analysis, including
consideration of the alternate locations suggested by Mr. Simpson. Rock Island
determined that the planned crossing was the best choice because, among other
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reasons, it is located at an existing overhead transmission line crossing, which minimizes
overall land use impacts, visual impacts and environmental impacts. Rock Island states
that the USFWS expressed a preference for the proposed Mississippi River crossing
because iwould bElocated ajacent tam existing oerhead transmission line crossing,
which would make the two transmission lines more visible to eagles, thereby making it
less likely that eagles would collide with transmission line conductors or shield wires. (Id.,
citing RI Ex. ffi Rev. ~B. S-26)
Mr. Cole also asserted that Mr. Simpson's property is highly sought after for
housing, farming and recreation, and that Mr. Simpson's land is the most pristine woods
privately held in the area. (ILA Ex. 6.0 at 2, 4) Rock Island states that, other than
submitting preliminary or conceptual drawings Mr. Simpson prepared in 2005 and 201 O
that depict two different potential subdivision concepts, Mr. Cole and Mr. Simpson did not
provide any documentation to establish that the property is highly sought after for housing
development or any other purpose. Rock Island further asserts that the suggestion that
this land is "pristine" conflicts with the logging activities that are conducted on the property.
(RI EB a 158, citlg REx. 8.3 Re. at !-20)

•

Mr. Cole and Mr. Simpson also stated that there are shallow wetlands on Mr.
Simpson's property, that it is historically significant land, and that there are bald eagles in
the area of his land. Rock Island responds that while USFWS National Wetland Inventory
data do not show shallow wetlands on the property near the Preferred Route, it is possible
that some wetlands neertheless exist. Rock Island states that Mr. Simpon as denied
Rock Island survey access to his property, and that prior to commencing construction,
when it has survey access authority -- which the issuance of a CPCN will provide,
pursuant to FilU §-510 -Rock lslad will coduct a assessment of potential 'Btlands
located along the approved route and obtain any required permits, and will also survey
for evidence of eagle nests in the area. Rock Island also states that it will conduct any
required archeological, historical, and environmental surveys and obtain any required
permits oapprovals. (Id. an 59, lting RI Ex. 8.3 Rev. at 2d25)
Mr. Curtis Jacobs' Property-Specific Cocerns
Mr. Jacobs stated a concern that because the Preferred Route runs north/south
and bisects one of his farms, he would no longer be able to use aerial applications to treat
that farm, and that the inability to aerially spray will impact his ability to grow non
genetically modified ("non-GMO") crops, which are not as resilient as other crops. (ILA
Ex. 2.0 at 2-4) Rock Island responds that it is prepared to work with Mr. Jacobs to
negotiate specific placement of the line and structures on his property so as to minimize
impacts to aerial spraying activities for his operations, and that any crop damage
compensation paid to Mr. Jacobs for his non-GMO crops will take into account the higher
net Eeturn tat hision-GMO CDJps ~Id. (RI IB at 1S RI Ex 730 at 26)

•

Mr. Jacobs also stated that the Project may cause him to forfeit payments he
receives through conservation programs in which he participates. (ILA Ex. 2.0 at 5-6)
Rock Island does not epect that the fbject will cause Mr. Jacobs d forfeit onservation
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payments because, among other things, it may be possible for Rock Island to make minor
adjustments d tte Preferred Route so as to avoid impacts to any Conservation Reserve
Program ("CRP") filter strips on Mr. Jacobs' property. Rock Island also states that Mr.
Jacobs has asked Rock Island not to comrunicate with hrh and ha denied lflck lliand
physical access to his land; accordingly, Rock Island is limited in determining the impacts
the Project may potentially have on his CRP land. However, Rock Island will compensate
Mr. Jacobs for any such forfeited payments as allowed by law. (Id. at 159-160 and RB at
149, mng RI Exs.3CY a 1S27 ad 8.3 ReYat 8-9)
Mr. Jacobs also stated a concern that the Project will impede access to his property
because there is only one access point and alternate access points may cause damage
to drainage structures. (ILA Ex. 2.0 at 6) Rock Island responds that since Mr. Jacobs
has asked Rock Island to not communicate with him, Rock Island is precluded from
discussing potential solutions to this concern. Rock Island states that if it is determined
that placement of Project structures will impede access to the property, it will discuss
alternatives with Mr. acobs to mitigate any potential impats. (RI IB at 160, citing RI Ex.
8.3 Re. a ~

•

Mr. Jacobs also stated that the Project may cause damage to the Penny Slough
Drainage Distct levee 9 Eemoving tees ttat pnect tte evee §ainst flood 'Bters and
ice flows, and because the Project structures near the base of the levee would be
susceptible to severe erosion and toppling. (ILA Ex. 2.0 at 7-8) Rock Island disagrees
that the transmission structures at the base of the levee are susceptible to severe erosion
or dppling ecause, amng othethings, tte foundations ~ be esigned to acount dr
the specific soil characteristics at this location to ensure stability. Further, if the Penny
Slough Levee District and the USACE determine that removal of trees is a threat to the
protection of the levied area, Rock Island will determine ways to mitigate such impacts,
which may include use of other types of bEriers to prevent msion. (RI IB at 160, citing
RI Ex8.3 Rev. at 2~13)
Mr. Jacobs also stated a concern that the Project may impact wildlife in the area,
including bald eagles, otters and Indiana bats, and that the area near his property is
historically significant because camp sites from the Black Hawk Indian wars are in the
area. (ILA Ex. 2.0 at 9-10) Rock Island states that the USFWS National Bald Eagle
Management Guidelines recommend that any disturbances maintain a buffer of at least
660 feet, and the eagle nest sighting area on Mr. Jacobs' property is more than 2,640 feet
from thEPreferred Rote. (RIB at 50-161, d:ing RI Ex .. 33 Re. a 1J

•

Rock Island states that the only known occurrences of the Indiana bat in the Project
area are in aSalle County ad there ae no rems ofhe ldiana bat within one mile of
the Preferred Rolfl. (Id. a 16~ mng RI Ex. 8.3 Re. at 1415) RocMsland state that
the river otter is not a protected species in Illinois, and that Rock Island's routing team did
not observe any river otters during field reconnaissance. (Id., citing RI Ex. 8.3 Rev. at 15)
Rock Island also asserts that minimizing impacts to threatened, endangered anctpecial
status species, designated critical habitats and eagle nesting locations were Routing
Criteria for the Project, and that that it will work with all relevant wildlife, historical and
195

A-0215
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

C-08672

121302

•

12-0560

archeological agencies, prepare necessary field surveys and comply with all applicable
such statutes and regulations to avoid any such impacts. (Id., citing RI Ex. 8.3 Rev. at
13-18)

Mr. Randy Rosengren's Concerns
Rock Island states, "Mr. Rosengren expressed a concern that construction and
placement of the Project will cause his property lot to not be isolated enough for the seed
company with which he contracts to allow him to grow parent seed, which nets a higher
return than non-parent seed crops." (Id., citing ILA Ex. 3.0 at 4-5) Rock Island asserts
that the presence of the Project should not inhibit Mr. Rosengren's ability to grow the
parent seed crop on his land because the centerline of the route is more than 600 feet
from the edge of Mr. Rosengren's parent seed plot; the easement area of the Project
does not intersect the parent seed plot but rather traverses adjacent plots; and the
easement has no jJ'Bct onhel ismtion mtance required etween ta paent seed lcp
and other crops noted by Mr. Rosengren. (Id., citing RI Exs. 8.3 Rev. at 26-27 and 8.5)
Rock Island also states that in the "unlikely event" there were any damages to the parent
seed cmp, ay ompensation mae to ~osengren for crop las or amages ~ the
into account tte higher <!turn he ol:Bins cfr parent eed. (Id., citing RI Ex7.30 aQ9)

d.

•

Responses to (I.her Cooerns ri Ill Brief

In itS"eply tief, Rock Island responds to what it calls "specific issues that the
raised in its initial brief." (RI RB at 147)

I~

In response to the ILA's assertion that Rock Island failed to coordinate with any
United States Department of Agriculture Farm Service Agency ("UDSA FSA") offices
regarding impacts to CRP land (ILA IB at 50), Rock Island states that contacting such
offices before Rock Island determines the specific potential impacts of the Project to CRP
land would be premature. Rock Island intends to coordinate with the USDA FSA once
Rock Island has identified whether any conservation areas are actually impacted by the
Project. (RI RB at 149, citing RI Ex. 8.3 Rev. at 8) Rock Island states that although the
ILA claimed its membership includes a significant portion of landowners whose property
will be crossed or impacted by the Project (ILA IB at 1), ILA has only identified a single
landowner - M Jacbs -- with CRRand tat ray e rilpacted 9 the Prject. (Id.)
In response to the ILA criticism that Rock Island's agreement to compensate
landowners for reduced crop yields for a "reasonable time period" is inadequate because
Rock Island has provided "no standard or method for determining what the time period is"
and because yield reductions may "not be known for some time" (ILA IB at 47), Rock
Island asserts that the ILA does not suggest an appropriate or "fair" alternative to Rock
Island's commitment to compensate landowners for reduced crop yields for a "reasonable
time period." (RI e at 5<11)

•

In response to the ILA's assertion that KPC may not be the EPC contractor
constructing the Project, and therefore that the steps and procedures KPC plans to use
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to prevent or mitigate soil compaction, damage to drainage tiles and other potential
impacts might not be used by the eventual contractor (ILA IB at 47), Rock Island states
that it does intend to use KPC as the EPC contractor for the Project, and that Rock Island
and KPC have a signed development agreement which sets forth key, material terms to
be included in the EPC contract. (RI IB at 95-96, 98 and RB at 150, citing RI Ex. 1.4 at
12-15) RICL represents that even if Rock Island were to use a different EPC contractor
to construct the Project, the contractor would be expected to use the same construction
methods and procedures that Mr. Adam described will be employed by KPC, because
such methods and procedures ae stndard industry practices. (RI RB at 150-151, citig
RI Ex9.4 liv. at 4)
In response to the ILA's assertion that Mr. Adam of KPC lacks sufficient experience
managing construction projects in agricultural areas (ILA IB at 47), Rock Island states
that Mr. Adam testified at length regarding the large transmission and other infrastructure
projects he has managed and which crossed agricultural lands. He also presented
information on KPC's other experience with these types of projects. (RI RB at 151, citing
RI Exs. 9.0 at 4-5; 9.2 at 1; 9.3; 9.4 Rev. at 2-6, 7-8; 9.5) With respect to ILA's reliance
on the fact that the overall length of previous projects that Mr. Adam managed were
shorter than the Rock Island Project (ILA IB at 47-48), Mr. Adam testified that the same
activities needed to prepare access roads, prevent and remediate soil compaction,
prevent damage to drain tiles, and prevent erosion are performed on both shorter and
longer projects, and the only difference between a shorter project and a longer projects
is that these same activities are repeated a greater number of times on a longer project.
(RI e at 15~ citing REx. 9.4 Re. 86 and Tr. 88-863)
Rock Island also maintains that the relevant prior experience is not just Mr. Adam's
personal experience, but rather the prior experience and capabilities of the entire KPC
organization. (Id. at 151, citing RI Ex. 9.4 Rev. at 7-8) Rock Island states that KPC is
one of North America's largest construction, mining, and engineering organizations, with
a workforce of about 10,400 salaried and hourly staff and more than 15,600 craft workers.
(Id. at 152, citing RI Ex. 9.0 at 3) Rock Island also cites Staff testimony that "it appears
that KPC is capale of handling EPC for the proposed project." (Id., citing Staff Ex 1l at
15)
Rock Island states, "In response to ILA's assertion that the 'Utah-Idaho' project (or
'Populus Project') that Mr. Adam managed, which was a 135-mile 345 kV transmission
line project (120 miles of which crossed agricultural lands), crossed land used to grow
hay, cereal grain, grazing ground, and fruit orchards, but not corn-soybean rotated land
(ILA IB at 48), Rock Island notes that Mr. Adam testified that the Populus Project does
cross land used principally for growing corn." (RI RB at 152, citing RI Ex. 9.4 Rev. at 4)
Rock Island also suggests that the ILA fails to explain why this purported distinction is
meaningful. /{i.)

•

In response to ILA's assertion that the project in Lake Zurich, Illinois that Mr. Adam
managed is not relevant because "Lake Zurich is not rural" (ILA IB at 48), Rock Island
suggests ILA ignores evidence that in the Lake Zurich project, KPC performed work on
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agricultural land that was located approximately two and a half miles north of State Route
22 (which runs through Lite .tfrich itself); that KPCWas r~uired ta::onstruct an access
road and to transport heavy construction equipment across agricultural land; and that
KPC was required to follow methods and procedures to prevent soil compaction to the
property. (RRB 8 $2; citing RI Ex9.4 Rev. a fand I 867-869)

2.

Positions 6 llA, other lntervenors and Stff
ILA Poition

ILA witness Dr. Paul Marshall concluded, based upon his studies and personal
experiences, that the proposed Project would result in compaction that may not be able
to be remediated. According to ILA, the witness is "uncontrovertibly qualified and credible
on the sbjects on wich he testified," and his conclusion ias suported by his review of
many studies relating to compaction. Additionally, in ILA's view, the Agricultural Impact
Mitigation Agreement provides no assurance to ILA that Rock Island will engage in
adequate compaction emediation. f..lA IB atl5-46, citing UA Exs. :0 lllV at line198211 and1.2 REV cities 0-76, 9d:l5, 18-121,261-274)

•

In response to concerns about compaction, LIA states that Rock Island offered the
opinions and conclusions of an "unqualified" Mr. Detweiler, who has no experience or
education in agricultural compaction issues, having an undergraduate degree in political
science. (Id. at 46, citing Tr. 413) Mr. Detweiler reviewed studies regarding compaction,
summarized them, and drew the conclusion that long-term impacts from compaction
would be rather small. (Id., citing Tr. 439) Mr. Detweiler summarily dismissed studies
cited by Dr. Paul Marshall, who has advanced degrees encompassing compaction issues
and decades of agricultural experience, because Mr. Detweiler "found those studies ... to
be not applicable to the situation." (Tr. 440-441) ILA argues, "The Commission should
dismiss Mr. Detweiler's unqualified opinions regarding compaction and instead adopt the
well-researched and stdied coclusions of IC Meshall." (ILA 18 at 46)
ILA next states that Rock Island has suggested it will compensate landowners cfr
reduced crop yields, "yet refuses to pJVide any standards fothe length of time it will do
so." (Id.) According to ILA, "Rock Island has suggested that it will compensate for such
damages for a 'reasonable time period.' RI Ex. 7.3, II. 542. However, there is no standard
or rethod for determining wat that time period is." (ILA EB a 47
Rock Island also suggests that it will mitigate compaction. Rock Island witness
Pierre Adam, the lead for Kiewit Power Constructors ("Kiewit") on this Project, attempted
to ep1.lain how Kiwit will migate cmpaction. (ILA EB atl7)
ILA states that as a threshold matter, Kiewit may not even be constructing this
Project. No construction contract is expected to be signed foat least another year and
a elf. (Id. 847-48 (citing Tr. 857))

•
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ILA asserts that the majority of Mr. Adam's construction experience concerns
urban, not rural, areas, and transportation, not transmission, infrastructure. For the three
transmission projects on which Mr. Adam has worked, none had a length of more than 25
percent the length of the Rock Island Project. Additionally, none of Mr. Adam's projects
involved iiect crrent trasmission. (Id. (Wng Tr. 86EB61, 63, 86ffi66))
According to ILA, the projects on which Mr. Adams's experience is based are not
comparable to the Rock Island Project. The Utah-Idaho project which he cited did not
cross agricultural lands anything like, or as extensive as, the farmland that Rock Island
proposes crossing and disturbing. (Id. (citing ILA Ex. 1.2 Rev. at lines 33-35)) For the
portions of the Utah-Idaho project that did cross agricultural land, the majority of that land
was used for growing hay, cereal grain, grazing ground, and fruit orchards, not corn
soybean rotated land. Similarly, the Canada Detour project he cited did not involve
crossing agricultural lands. (Id. (citing Tr. 863-866)) The New Jersey project which Mr.
Adam described involved land already impacted; and did not include land in a corn
soybean rotation. (Id. (citing Tr. 866)) Mr. Adam's only rural experience concerning land
devoted to either corn or soybeans, was a transportation project in Lake Zurich, Illinois,
outside Chicago. However, Lake Zurich is not rural. (Id. (citing Tr. 568)) The affected
landowner was not at the work site; but rather, merely wanted Kiewit to dispose of dirt
and stone on his property jutoutside of suburban Lake Zurich. (Id. (citing Tr. 860, 868))

•

ILA argues that "further indications of Kiewit's inability to sufficiently appreciate or
mitigate soil compaction were deduced from Mr. Adam's inconsistent testimony as to the
ranges of pressure, in pounds per square inch, that his company's tracked equipment will
exert upon land." ILA states that even the low-impact tracked equipment will exert at least
17 pounds per square inch of ground pressure; that its non-tracked equipment will exert
as much as 100 pounds per square inch of ground pressure; and that equipment used by
landowners in harvests is generally designed for the purposes of spreading such
pressures. (ILA IB t a4g)0 (citlg T. 871-872, 87~
ILA also argues that much of the land impacted by the proposed Project makes
use of drainage tile, some of which was installed in the 1930's; that the same kind of
construction traffic that causes compaction can lead to tile being crushed and broken;
that those same pressures that lead to irreversible compaction can create drainage tile
issues, wich ray nb be reealed fo seeral years; and ttat corpounding tte issue is
the fact that lands which are compacted actually require more functional drainage tile.
(ILA IB at 49-50 (citing ILA Ex. 1.0 Rev. at lines 212-216, 226-228, 237-240; Tr. 876)).
ILA also submits Rock Island has also refused to agree unconditionally to move
transmission line structures when they are known prior to construction to interfere with
drainage tile(/d. ~iting T. iJ7, as, 88))

•

According to ILA, Rock Island's proposed Project will also impact Conservation
Reserve Program ("CRP") property. Differing Farm Service Administration ("FSA") offices
have different policies regarding these impacts. (ILA IB at 50 (citing Tr. 401)) At least
one landowner has testified that he believes that there have been no provisions for
transmission structures or utilities on CRP land in his area. (Id. (citing ILA Ex. 2.0 at lines
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83-86)) ILA asete that RocM.sland failed tCEontact any FS. offices tClletermine their
policies on impacts to CRP land that may be impacted, and that constructing the proposed
project across CRP land not only necessarily affects the environmental purposes of the
CRP lad, but also ould E!Sult in thEforfeiture opayments fo land erolled inha CRP
program. /f;J. (<ting I 01 ad ILA Ex. a> at lines 7ffi1 and 87-91 ))
In its reply brief, ILA states that in Rock Island's initial brief relies extensively on
the assumption that KPC is its EPC contractor, and what KPC will or will not do. ILA
responds, "As demonstrated above, there is nothing on the record that makes it clear that
KPC Inf 8 tte ec cormctor." (ILA RB at 14-15)
In its RBOE, ILA takes issue with suggestions in Rock Island's BOE which would
"water down" the "relatively modest conditions on Rock Island's activities" that were set
forth irthe Prposed Oier. l~A RBOE a~1 ~
IAA Position

•

The !!rm Breau "takes no irect position" E!garding landowner concerns about
impacts of construction of the Project , but IAA states that if Rock Island's Petition is
approved in any respect, the proposed line will cause soil compaction, impact drainage
tiles, aerial application, irrigation systems, GPS and precision data systems in farm
equipment and hinder the ability to farm efficiently. IAA argues, "Rock Island should be
directed to conduct its business in a fashion that produces minimal impact on farm
operations, does not negatively impact the land, and does not interfere with planting or
harvest. In short, Rock Island should be held to the terms of its Agricultural Impact
Mitigation Agrement Vth tte Illinois OJ3artment oAgriculture." (IAA IB at 18)
Staff Position
In its initial brief, under "Land Owner Interests Position," Staff summarizes the
concerns expressed by ILA witnesses - and responses thereto by RICL witnesses -
regarding "Potential damage to farmland, disruption to farming operations, and
devaluation oproperty," "Potential interference with aerial application bfarm cheri1;als"
and "Potential damage to existing wetlands, forests, historical sites, and other
conservation areas." (Staff IB at 33-40)
3.

Public Cmments

Over 40 pblic commets wre ifed one-Docket in thi!proceeding. n I edition,
over 200 comments were filed in Docket No. 10-0579. Some of the comments were filed
by affected landowners. Most of the comments that were filed expressed strong
opposition to the Project, as did those made at the two public forums by landowners,
representatives of the Farm Bureau and others. Among other things, tbse opposing the
transmission line state concerns over adverse impacts on their property and the
environment, and the amount of compensation being offered to them. Many of the

•
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concerns are similar to those expressed by ILA witnesses and some other Intervenor
witnesses, ad byLA and IAAn i the l::iefs, as surmarized abve.
The Commission wishes to emphasize that it appreciates the comments presented
at the public forums and filed on the e-Docket system, as well as the time and effort
expended by those who prepared and provided them. These comments have been
considered by the Commission in reaching its decisions in this Order to the extent
permitted by lat.

4.

Commission 0nclusion

First, with regard to specific landowner concerns the Commission directs Rock
Island to takahe following ations:

•

(1)

Avoid placing a structure in the area irrigated by Mr. James Bedeker's center
pivot irrigators ad to 13an the cater piut irrigator in ananner that avaid ay
permanent rhpacts d the iigator, d the extent pesible, ad fi tte strature
placement creates any permanent limitation on Mr. Bedeker's use of his existing
irrigation 5'tem, Bek sland is direted d corpensate Mr. Bedeker cfr a~
additional irrigation ~uipment tat may be require;

(2)

Employ apropriate coetruction rethods to idnit andnitigate so corpaction
under wt-ground conditions on Mr. Bedeker's property that are appropriate
when considering his property's historic flooding problems;

(3)

Span any wetlands on Mr. Bedeker's property d the e~nt feasible, and fi tte
Project wre to impact the 'Btlands, Rok sland shll ol:Bin tte necesary
permits rbm LS. Army Cq:>s b Enginers prior to coetruction;

(4)

Avoid or minimize the tree clearing on Mr. Ed Simpson's timber land to the extent
practicable;

(5)

With regard to Ms. Simpson's land use emsion conbJI measures, follow te
IEPA's best management practices for erosion control;

(6)

Conduct the assessment of potential wetlands on Mr. Simpson's property; survey
for agle nests in the rea of Mr. Simpson's property; conduct any required
archeological, his::lrical, ad evironmental erveys; and ol:Bin a~ r~uired
permits oapprovals;

(7)

Use E!asonable etfrts to
to rach §reementwork lith M Cd:is Jacobs to
negotiate s13cific egarding tacement of te tie ad st.Jctures on hjlroperty
so asd E!asonably ttempt d minimize impacts kaerial S1Bying ativities cfr
his opmtions;

•

v
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(8)

[l]f it is tmmined the tte plaement of RJJject sllctures ~ irpede acess to
Mr. Jacob's property, offer and attmpt to discuss aijrnatives with M acobs to
remove omitigate sah irpacts;

(9)

[l]f thEPenny Slogh Draiage and Leee aitrict and the LS. Army Corps of
Engineers determine that Eemoval of rees on s ahreat to tte pDtection ofhe
levied area, dt:ermine wys d eminate or migate such jJ'Bcts, wich ray
include use of otsr types of baiers to p!Vent EDsion;

(10) Make such Eijustments a ae prcticable in orer to avoid impacts on M
Jacobs' CRP [Conservation Reserve Program] land.
ILA cites concerns about soil compaction. ILA states that its witness, Dr. Paul
Marshall, concluded that based upon his studies and personal experiences, the proposed
Project wuld Eesult ircompaction thatnay ot be ale d 8 remediated.
The t:eps the ~be aken by ~ck Island ad it ontractor d aoid or ininize
soil ompaction ae described in sore dteil abve.

•

Rock Island states that the AIMA requires Rock Island to discuss the mitigation
measures it intends to employ with the landowner before implementing them. Rock Island
represents that if a landowner objects to any of the compaction avoidance measures Rock
Island !Jins to use, Rock Island will not use them and will negotiate alternative methods
or reasures Vth theandowner to Jl!Vent eil compaction.
With respect to remediating soil compaction, Rock Island has committed to
decompact cropland where neessary to a depth of 18 inches, and pasture to a depth of
12 inches, as specified in the AIMA, and if landowners wish, Rock Island will apply
fertilizer to disturbed soils. Rock lslara:lso submits that landwners will bEpermitted d
self-perform decompaction activities on their and or retain a contractor of their choice to
do this wrk, the resonable cost owhich ~be piE by RocKsland; or carelect to nb
have any chiseling performed on their property. Rock Island further represents that if the
landowner believes some depth other than 18 inches is appropriate, Rock Island will work
with ts ladowner d ttectuate the landowner's recommendation.
The Commission finds that the measures described by Rock Island to avoid or
minimize soit:ompaction, ando rerediate soil cmpaction, ee reasoable. r1 addition
to these measures, Rock Island and its contractors are directed to adhere to the following
additional git:lelines:

•
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(1) Wh regard to remediation of soil compaction, Rock Island shall decompact
cropland where necessary to a depth of 18 inches and pasture to a depth of 12
inches, as specified in the AIMA and if landowners wish, Rock Island shall apply
fertilizer tmisturbed ails. Rock Island shalpermit ladowners to esperform
decompation activities on their land or retain a contractor of their choice to do
this work, the reasonable cost of which will be paid by Rock Island.
Landowners also can elect to not have any chiseling performed on their
property. If the landowner believes some depth other than 18 inches is
appropriate, Rock Island is directed to work with the landowner to effectuate
the landowner's recommendation.
(2) Rock Island shall reasonably attempt to discuss the mitigation measures for
soil compaction, set forth in the AIMA, that it intends to employ with the
landowner before implementing them; and if the landowner objects to any of
those measures, Rock Island shall not use them and shall instead offer to
negotiate alternativemethods or measures with the landowner to prevent soil
compaction.

•

(3) Rok Island shall comply with the terms of the AIMA with respect to
decompaction, and shalso wmit ladowners to iiEPerform decompaction
activities on thi! lancbr reain a ontractor, the reaenable cost of which shall
be FJid by ~ck Island .
(4) Further, with respect to compaction issues, if the landowner wants to
communicate di!ctly \ith Rock Island ristead owith contractors, Rock Island
shall d so.
ILA also cites concerns with respect to damage to drainage tiles. ILA argues that
much of the land impacted by the proposed Project makes use of drainage tile; and that
the same kind of construction traffic that causes compaction can lead to tile being crushed
and torken.
Rock Island is directed to adhere to the measures described below to identify the
locations of drainage tiles and avoid damage to them during construction, and or shall
take such other measures as are reasonably necessary and equally or more effective to
locate thEliles and avoid damaging them To identify theocations otlrainage tile, Rock
Island shall (i) visit local soil and water conservation districts and consult other available
documents that describe the location of drainage tiles, (ii) consult with any contractors
that installed drainage tiles, and (iii) meet with landowners and walk their fields. Once
drainage tiles:ire loc~d. Rocl4.sland m§I reduce possi~ tile darga by using a stel
plate or ttier matting to SIJl!ad the loaa of coetruction ~uipment.

•

If drainage tiles are damaged by coetruction or maintenance of tte Project, Rock
Island represents that it will repair them, or replace them with equal or better quality, or
will compensate landowners to make such repairs; and that it will do so for creasonable
period of time after construction is completed. Rock Island states that these commitments
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are specified in the AIMA. The Commission finds that Rock Island shall comply with these
commitments, and shall do so dr a reasonable period of time, and shall comply with the
terms of the AIM..
ILA also corplains thaRock Island as refused to agee aconditionally to rove
transmission line structures when they are known prior to construction to interfere with
drainage tile.
Rock Island responds that the AIMA specifies that Rock Island must avoid such
interferences "to the extent reasonably possible." Rock Island also states that relocating
a transmission structure in each instance where there is an interference, rather than
simply relocating the drain tile, may result in other impacts to the landowner. The
Commission directs Rock Island to avoid such interferences with the drainage tile to the
extent reasonably possible, including, where practicable, moving structures to aocation
elsewhere ri 11e R<W, d auid such riterferences, fi ~quested by ta landowner.
Subject to these requirements, the Commission finds that the processes to be used
by Rock Island to identify the locations of drainage tiles, to avoid damaging them during
construction, ad tcrepair them or repice 11em fi th§! ee damaged, ae reasonable.

•

As noted elsewhere in this order, another concern expressed by ILA, mainly in
other sections of its initial brief, is that the line would have adverse impacts on aerial
applications of fertilizer, insecticides and pesticides. For example, under "easement
width," ILA submits that "production will be decreased insofar as the important tool of
aerial application is rendered no longer usable for some landowners," and that Rock
Island failed to provide any witness that is qualified to speak to the such applications. (ILA
18 at 4~
In response, Rock Island described the measures that it took, when evaluating
routing and placement of structures, to avoid or reduce impacts to aerial applications.
With regard to concerns of ILA witness Mr. Nelson that guy wires will require more
clearance than Rock Island has suggested, Rock Island notes that the AIMA provides
that the "use of guy wires will be avoided to the extent feasible." As a requirement of its
CPCN, Rock Island is directed to comply with the provision of the AIMA that the use of
guy wires be avoided to 11e extent feasible and that if guy wes ae required, th§! will be
marked Vth ~hly visible gue:ls.
The Commission also directs Rock Island to make a good faith effort to negotiate
with landowners r§arding SJ3Cific plaement of 11e lie and structures ortheir JDperty
as appropriate, considering impacts of any placement changes on neighboring parcels
and considering other routing criteria so as to minimize the overall impacts to aerial
spraying acittities along the Referred Route.
The Commission finds, subject to the items noted above, that Rock Island has
taken reasonable reasures d avoicbr reduce irpacts to aerial 13plications .

•
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The Commission bserves that in this Oler, in response to the landowner im13ct
concerns expressed by ILA and landowners, the Commission has imposed a number of
requirements as described abve.
Subject to these requirements, the Commission finds that to date, Rock Island has
undertaken or developed reasonable measures and procedures to avoid or reduce
impacts o affected JDperties.
XI.

SECTION 1>03

A.

Positions of Rok !lland ad Spporting rttervenors
Rock !lland

In addition to requesting a CPCN for the Rock Island Project, Rock Island requests
an order from the Commission, pursuant to §8-503 of the PUA, authorizing Rock Island
to construct the Project. According to Rock Island, "the evidence in this case that supports
granting Rock Island a CPCN to construct the Project also supports a finding that the
requirements for an order uner §8-503 are met." ~I fl a 52 (citin~I Ex 1014 Rev.
at 6ffi7); see also RBOE a6-9)

•

Rock Island states that the specific criterion in §8-503, "to promote the
development of an effectively competitive electricity market," is the same as the §8406(b)(1) criterion "that the proposed construction will promote the development of an
effectively competitive electricity market." Rock Island contends that it has demonstrated
that construction of the Project will promote the development of an effectively competitive
electricity rarket. Dr. McDermott's analysis addressed both the statutory criterion of §8406 that the Project will "promote the development of an effectively competitive electricity
market" and the statutory criterion of §8-503 that the Project will "promote the
development of an effectively competitive electricity market," and he concluded that the
Project atisfies the provision 0§8-503 that the Project will "promote the development of
an effectively competitive electricity market" as well as the criterion set forth in §8-406
that the Project will "promote the development of an effectively competitive electricity
market." (Id. (d:ing RI Ii. 4> Re. a 2M; see ale RI BOE"at ~
RI qgues that the record also shows construction and operation bthe Project will
"promote the security or convenience of ... the public" and "secure adequate service or
facilities" and therefore the Project can also be authorized pursuant to those criteria of
§8-503. According to Rock Island, the evidence which shows the Project will "promote
the putic cm~enience ad necessity" for purposes of §8-406(b ), as summarized above,
also shws that that the Project will "promote the security and convenience of the public"
and serve to "secure adequate service and facilities" within the meaning of Section 8-503.
In support of its conclusion, RICL lists several purported benefits from the Project. (Id. at
163; se mo RI B<li at 8)

•

Rock Island ates that questions arose during the course of this JDCeeding as to
why Rock Island has requested authority to construct the Project under §8-503 in the
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same proceeding in which it has requested a CPCN for the Project under §8-406(b ). In
response, RICL states that in negotiating with potential transmission customers of the
Project for capacity and service contracts, it is important that Rock Island be able to show
the customers that it has obtained the major regulatory approvals for the Project. Rock
Island explains that this is true as well with respect to negotiating with potential lenders
and investors in the Project. Rock Island states that potential lenders and investors will
not provide binding financial commitments for the capital needed to construct a project
until the project ~onsor ha otained thenajor t!gulatory J:lprovals dr te project. (RI
IB at 164, mng REx. 1014 Re. a22-23; Tr. 161)
Rock Island states that in this context, an order under §8-503, in addition to a
CPCN order, is a major regulatory approval from the perspective of potential
transmissions customers, lenders and investors. By the express terms of §8-509 of the
PUA, an order under §8-503 is a prerequisite to being able to obtain an order under §8509 authorizing the use of eminent domain to acquire easements. Given that the
Preferred Route traverses approximately 121 miles in Illinois, potential transmission
customers, lenders and investors are likely to anticipate that Rock Island will need to
acquire some easements through the use of eminent domain, and they will understand
that the ae oeminent dmain ~require athority rbm the Cmmission. Rock Island
states that potential transmission customers, lenders and investors will want to know that
Rock Island has obtained at least the predicate regulatory approval - i.e. an §8-503 Order
-- to being able to exercise eminent domain to acquire the easements needed to complete
the route of the transmission line. (RI IB at 164-166 (citing RI Exs. 10.14 Rev. at 21-23;
10.26 at~; Tr. 91-993))
RI also egues that consideration of bth requests in the same JDCeeding, rather
than in separate proceedings, is more convenient and efficient for Rock Island, the
Commission and its Staff, and intervenors. Rock Island asserts that if it were required
instead to request a §8-503 order in a separate proceeding, it would be presenting
essentially the same evidence and seeking the same determination as in the §8-406
proceeding, resulting in duplicative expenditures of resources by Rock Island, the
Commission, and otheinterested t:1rties. (RI B at 16p Bee: a 910)
Rock Island submits that if it were required to file a separate petition, at a later
date, fo athority under §-503, ttis could dbsy te com~tion of tmties ttat need to
be concluded in order to construct the Project, including completion of easement
acquisition, negotiating and signing contracts with transmission customers, and raising
the capital to finance construction of the Project, thereby delaying the Project. (RI IB at
166)
According to Rock Island, the fact that an applicant requests, and the Commission
grants in the same order, both a CPCN for a project pursuant to §8-406 and authority to
construct the project pursuant to §8-503, is by no means unusual. Rock Island cites
Orders in Docket 10-0079; Central Illinois Public Service Co. d/b/a AmerenCIPS , Docket
07-0532 (Order dated May 6, 2009); Docket 06-0706; and Docket 06-0179 as recent

•
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cases in which both authorizations were granted in the same docket. (RI IB at 166; RI
BOE at-45)
Rock Island argues that the various contingencies cited by ComEd and Staff are
unremarkable ad do support ainding tat it Olllld bE:premature d grant Section 8503
relief ri tts Proceeding. ~I BOE 84-6)
Rock Isled states ttat it has been suggetEd by oter parties that an cder under
§8-503 "directing" Rock Island to construct the Project is inappropriate because such an
order would be an unconditional mandate to construct the Project. Rock Island states
that it is sufficient if the Commission's order in this proceeding simply "authorizes" Rock
Island to construct the Project pursuant to §8-503. Rock Island asserts that in many
previous orders, the Commission has "authorized" the applicant to construct a proposed
project but has not "directed" the applicant to do so, and cites as examples the four orders
cited in the rrrediately preceding paragraph. (RI IB an6-167)
In its reply brief, in response to IAA's argument that Rock Island is not capable of
complying with a "legal compulsion" to construct the Project (IAA IB at 19-20), Rock Island
asserts that while it is capable of constructing the Project subject to the conditions to be
imposed in the order, Rock Island is only seeking an order under §8-503 "authorizing" it
to costruct tte Projet. (RI RB3t 159160)

•

Rock Island states that IAA's assertion that "it is virtually impossible for Rock Island
to utilize any Commission certificates within 2 years as required" (IAA IB at 19-20) relates
to §8-406(f), not §8-503, "and in any event has no basis in the record." (RI RB at 160)
Rock Island states that the schedule provides for Rock Island to accomplish milestones
leading up to closing a the construction inancing in the fourth quarter of 2014, and that
construction would start in 2015. Rock Island further states that "the fact that it must
complete other tasks before commencing construction of the Project and placing it into
operation ismremarkable; tts isrue for anyr'ansmission linE:project." (RI RB t a16)
In response to IAA's argument that Rock Island's request for a §8-503 order is
"simply a prerequisite for obtaining eminent domain authority" (IAA IB at 20) Rock Island
states that even if it were requesting a §8-503 order solely as a prerequisite for requesting
eminent domain authority for certain parcels on which it had been unable to acquire
easements through voluntary negotiations, such a request and approval are permissible
and ommonplace. R{ RB3t 16Q161)
In response to arguments in ILA's initial brief, Rock Island reiterates that it is only
requesting an order under §8-503 "authorizing" construction of the Project, and that sch
relief has been granted in prior Orders. (RI RB at 162-163, citing ILA IB at 50-51 and
Docket 06-0179, Orer at 49)

•

In response to arguments in Com Ed's initial brief, Rock Island states that ComEd's
arguments on pages 38-40 and 41 are premised on the assumption that Rock Island is
requesting an order under §8-503 "directing" the construction of the Rock Island Project.
207
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Rock Island asserts that it is seeking an order "authorizing" construction of the Project.
Rock Island argues that the "contingencies" that ComEd cites in this portion of its Initial
Brief d ot warrant declining to issue an order under §8-503 athorizing construction of
the Project. Rock Island states that the fact that "the Project has not been fully vetted
under the PJM RTEP process as one that is justified by a public need, be it reliability or
market efficiency" (ComEd IB at 38), is rEBtevant, as the eject is not irgp to baiitted
under the PJM RTEP process for this purpose, because PJM does not review merchant
transmission projects for this purpose. (RI RB at 164, citing RI Ex. 10.14 Rev. at 57-58;
ComEd Ex. 1.0 2d Rev. at 15; Tr. 649, 655, 953) Rock Island asserts that it is asking the
Commission to grant a CPCN and an ater authorizing costruction oftte Pr~ct baed
on meeting the criteria specified in §8-406 and §8-503 of the PUA, which do not include
any requirement for review and approval under the PJM RTEP. Rock Island states that
the PJM interconnection process will determine what is required to allow the Project to
reliably interconnect to the PJM grid, but the PJM interconnection process operates
independently from tm Cmmission proceeding. (RI RB t a16)
Rock Island responds to ComEd's statement that "also incomplete, and lagging
several months behind the instant proceeding, is the regulatory review proceeding in
Iowa, where the proposed Project originates and traverses some 379 miles across that
state." (ComEd IB at 38-39) RICL contends that ComEd's argument "does not warrant
declining to issue an order under §8-503 authorizing construction of the Project." (RI RB
at 164-165; see also RI BOE at 5) Rock Island states that all parties understand that
construction of the Project from northwest Iowa to northern Illinois requires the approval
of two state commissions. Rock Island also asserts that the Staff financing condition
effectively requires Rock Island to obtain the necessary authorizations from both
commissions before it oa sgin d onstruct the trnsmission line (RI RB:it 16-165)
In its BOE, Rock Island represents that it "elected to devote its attention and
resources to obtaining a CPCN and §8-503 authority from this Commission before turning
its attention to the [Iowa Utility Board] proceedings." (RI BOE at 5) The Commission
observes that in testimony given on December 5, 2013, Rock Island's President was
asked, "Isn't it correct that in Iowa that Rock Island Clean Line has not filed a franchise
petition yet?" He answered, "We have not yet filed the petition. We are preparing to do so
in the next several weeks." (Tr. 234-235) Rock Island does not indicate, in its briefs or
BOE, ttat ti"$ petition ha ben filed.
Rock Island next asserts that "§8-406(b )( 1) and §8-503 require that the
Commission determine that a proposed project will "promote the development of an
effectively competitive electricity market" or, alternatively, that the proposed project is
'necessary to provide adequate, reliable, and efficient service" (§8-406(b )( 1)) or will
"promote the security or convenience of its employees or the public ... or in any other
way to secure adequate service or facilities' (§8-503)." (Id. at 165) Rock Island submits
that ComEd's arguments on pages 38-39 and 41 of its Initial Brief regarding §8-503 are
the same cguments it as advanced as d why the Project has not been shown to reet
the criteria of §8-406(b)(1 ). Rock Island states that Com Ed's arguments provide "no basis

•
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unique to §8-503" as to why an order under that section authorizing construction of the
Project should not etgranted. (RI RB atl65; se ale RI BOEat 6-7)
In response to ComEd's argument that Rock Island's "primary motivation" in
requesting an order under §8-503 is to facilitate its ability to acquire eminent domain
authority and to "initiate condemnation lawsuits" (ComEd IB at 40), Rock Island asserts
that even if its "primary motivation" were to facilitate its ability to obtain eminent domain
authority, a request for authority under §8-503 would be entirely permissible; that granting
the request in the same order as the CPCN would be consistent with the Commission's
practice; and that this "motivation" would not be grounds to deny an order under §8-503
authorizing construction of the Project. (RI RB at 166) Rock Island contends that the
Commission commonly issues a CPCN under §8-406 and an order authorizing
construction of a project under §8-503, but not an order authorizing eminent domain under
§8-509) in the same proceeding, and that such an order in this case would not be
"precedent-setting" as egued by ComEd.
(~B a 16-166)
In its BOE, Rock Island suggests language for use in the Order in the event that
the Commission does not grant Section 8-503 relief at this time. (RI BOE at 12;
Exceptions atl-9)

•

In its RBOE, Rock Island expresses dis§reement Vth arguments and suggested
language in thEi30Es filed '1 C01Ed ad ILA. (RI ER:>E at V)

WOW, IBEW ad Environmental rltervenors
In its BOE, WOW argues that Rock Island should be granted Section 8-503
approval. (WOW BOE at 5-7) In their BOE, Environmental lntervenors argue that Rock
Island should be granted Section 8-503 authority in this case. (El BOE at 1-6) IBEW
argues that the requirements for an order pursuant to Section 8-503 have been met.
(IBEW BOE at 4-8) These Parties did not provide suggested replacement language in or
with their BOEs. IBEW states that it supports Rock Island's suggested replacement
language. WOW t:ites tat itiefers to Rock Island's replacement language.

8.

Position oComEd

Section V.A of Com Ed's initial brief is titled, "Because the evidentiary record shows
that the Project des not satisfy the requirements of Setion 81-06(a)-(b), there certainly
is no basis for the Commission to take the extraordinary step of ordering the project's
construction under Section 8503." (ComEd IB at 38)
Com Ed's arguments that the Project does not satisfy the requirements of Section
8-406(a)-(b) are summarized above. ComB argues that Rl's request for an order under
Section 8-503 is both premature and inconsistent with Rl's own testimony and the
contingent nature of Rl's commitment to build the Project. ltJ.)

•
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ComEd maintains that the FERG-jurisdictional interconnection planning process
has not been completed (Tr. 154-155, McDermott); that the Project has not been fully
vetted under the PJM RTEP process as one that is justified by a public need, be it
reliability or market efficiency; and that the studies that will determine how RI will
interconnect with PJM, how it will interact with MISO, and how it will have to limit its
operations to make that interconnection functionally possible are uncertain and
incomplete. <comEd IB at 38)
ComEd states, "Also incomplete, and lagging several months behind the instant
proceeding, is the regulatory review proceeding in Iowa, where the proposed Project
originates and traverses some 379 miles across that state. Indeed, RI President, Michael
Skelly, acknowledged that the Iowa proceeding likely will not be concluded until early2015." (Id. at 38-39, citing Tr. 235, Skelly) ComEd states that the most recent information
of ecord inmates that ahelated formal franchise 13tition had not een been filed. f(;J.
at 24) ComEd further asserts, "Depending on the outcome of the Illinois and Iowa
regulatory proceedings, Clean Line may decide to abandon or postpone the Project and
focus its limited financial resources on one of the four other transmission projects
currently uder development. Skelly, I 269:12-23." (Id.)

•

In its RBOE, ComEd states that RI made clear that the Illinois portion of the line
will not be constructed if the Iowa portion is not constructed. (Com Ed RBOE at 4, citing
Tr. 26S Sally)
In ComEd's view, the evidence "contradicts Rl's claims that the Project is a
transmission addition essential to meet a public need that the Commission should
unconditionally order RI to construct," and "the Commission should not set a new and
dangerous precedent by approving this incomplete, speculative, private venture and
directing its oostruction." (Id. at 391-0)
Section V.B of ComEd's initial brief is titled, "Rl's primary objective in seeking an
order under Section 8-503 is to facilitate its ability to acquire eminent domain authority
and initiate condemnation lawsuits to obtain the property interests it requires." (ComEd
IB at 49)

•

According to ComEd, the fact that RI admits it will not construct the line in Illinois
until it obtains regulatory approval in Iowa, raises hundreds of millions of dollars, and
subscribes at least 60% of the capacity, suggests that its primary motivation in obtaining
a Commission order under Section 8-503 is to use it as leverage in negotiations with
private landowners whose land RI will need to build upon. Failing those voluntary
negotiations, RI will have in hand a Section 8-503 order to use as the legal basis for
pursuing condemnation actions against unwilling landowners, which will strengthen its
negotiating position with landowners and add credibility to Rl's claim that it can acquire
the necessary property one way or the other. (Id.( citing Tr. 152-143, Skelly)) In light of
the record in this case, filled with various contingencies that will delay or even prevent
construction of the Project, the Commission should not, in ComEd's view, take the
"extraordinary, precedent-setting step" of arming RI with an order that will permanently
210
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impact private property rights, whether used as leverage in easement negotiations or as
the legal predicate to allowing RI to take private property in condemnation proceedings.
(Id.; see Bio Cornd RB a3~
In Section V.C of its initial brief, ComEd argues, "The Commission should deny
Rl's premature request for an order under Section 8-503, particularly when such an order
would have such a permanent and potentially damaging impact on ComEd, Illinois
transmission customers, and private landowners." (Id. at 41) In ComEd's view, RI has no
reasonable basis to expect the Commission to set new precedent and issue an order
"unconditionally direting tat te Pr~ct be t)U1 (Id.)
In its reply brief, ComEd states that RI contends a Section 8-503 order can
authorize or provide permission to construct a project, but not to direct construction. (RI
IB at 65-167). ComEd argues, "This interpretation is wrong." (ComEd RB at 28)

•

ComEd cgues tat if Section 8-503 isiot inteded t<Iiirect costruction, it Olllld
duplicate Section 8-406. (Id. (citing A.P. Properties, Inc. v. Goshinsky, 186 Ill. 2d 524,
532-33 (1999) (rejecting construction of a statute that rendered the statutory phrase
meaningless or superfluous)). ComEd argues, "Such a construction should be rejected.
Rl's position also fails to consider the language in Section 8-503 requiring the
Commission to find that approved 'additions ... ought reasonably to be made' and
'structure ... should be erected,' indicative of the legislature's intent that this Section
apply to pJjects that arenre than ~t.Joptional. 220 UCS 5/ffi03." (Com Ed RB at 28)
In Com Ed's view, the interpretation that Section 8-503 requires RI to construct the Project
is further supported by the exception in Section 8-503 for electric generating plants that
states that the Commission shall have no authority to "order the construction ... of any
electric generating plant." If Rl's assertion was correct, and a Section 8-503 order was
not compulsory and did not require an attempt to construct, this exception would not be
necessary. (ComEd 18 a 2f{citing A.P. PropEties, 16 Ill. 2cfi2~532-533))
ComEd further argues, "Also, unlike Section 8-406, Section 8-503 should not be
permissive, because this Section serves as the prerequisite before an applicant such as
RI can obtain eminent domain authority under Section 8-509 of the PUA. ... A Commission
finding that a project must be built to support the public interest goes hand-in-hand with
the added powers of condemnation made available under Section 8-509." (ComEd RB at
28, 3~
ComEd cites "unrebutted facts" showing Rl's "unwillingness to commit to
constructing the project now and the array of uncertainties surrounding the Project"
including that "RI may abandon or delay the Project if it does not obtain approval from the
Iowa Cmmission fo tte 379 ite egment of the line rcpposed to tlverse l01a." ltf. at
28-29 (<ting T. 23~ Skell~ ee ~o ComEd RBOE t ~-4))

•

In response to Rl's argument that it needs to show "potential" customers, lenders
and investors that RI has obtained a "major'' regulatory approval, ComEd contends that
obtaining authority to construct a project under Section 8-503 was never contemplated
211
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to, nor should it be, used as a marketing tool to attract potential customers, lenders or
investors. (Id. at 29-30, citing RI IB at 164-165) In its RBOE, ComEd asserts that Rhas
not explained how a Section 8-503 authorization is somehow more urgent to reassure
lenders ompared with te p:uceeding in lwa. (ComEd REDE at ~)
In response to Rl's argument that requesting Section 8-503 authority in a separate
proceeding would be duplicative, ComEd asserts that by Rl's own agreement, it must
come before the Commission again in a separate proceeding to obtain final eminent
domain athority. (Id. (citing RI EB 8164-165; see also CrnEd REDE at 0~11))
In response to Rl's argument that failure to obtain Section 8-503 authority now
would create "regulatory uncertainty" for "potential" customers, lenders and investors,"
ComEd contends that this argument ignores "the complete lack of certainty surrounding
all aspects of the Project, includig whether IR.will een costruct the ~m;t." (Id. at 3Q
31 (citing RI IB at 166)) ComEd also argues, RI also cannot explain how a Section 8-503
order is more certain from a regulatory standpoint than a CPCN alone. (Id. at 30) ComEd
also asserts that with respect to the four Ameren orders cited by RI where both CPCNs
and Section 8-503 relief were granted, "there was no question that Ameren would build
the Projects." (Id. 4iting RI IEat 16))

•

In its RBOE, ComEd argues that Rl's arguments are improperly premised on the
erroneous proposition that satisfaction of Section 8-406(b) automatically satisfies Section
8-503. <comEd eoE at 6-9)

C.

ILA ad A.A Poitions

In ILA's view, "Rock Island does not qualify for an Order from the Commission
"authorizing and directing" Rock Island to construct the Project under Section 8-503 of
the PUA because Rock Island admits that the Project is viable, and will be constructed,
only if certain contingencies are met (e.g., project financing obtained, wind projects are
developed, adequate capacity on the line is purchased); without an Order under 8-503,
Rock Island will not have a right to seek eminent domain authority under Section 8-509,
as an -!ID3 ater s a p!!requisite." (ILA IB at 50-51)
In its Petition initiating this proceeding, Rock Island applied for an Order
"authorizing and directing" Rock Island, pursuant to PUA Section 8-503, to construct the
transmission line. ILA argues, "Especially given all of the myriad conditions,
contingencies, further government and regulatory approvals, Rock Island, as it has
admitted, cannot commit to construct the Project even if it receives a CPCN.
Consequently, Rock Island is petitioning this Commission for something that it cannot
utilize." (Id. 851)
In its RBOE, in response to Rock Island's BOE, ILA argues that Rock Island may
not, and should not, e granted athority under Section 8503 as parof the a:ler in this
proceeding. (ILA REDE at ~)

•
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According to the Illinois Agricultural Association, or IAA, the requirements of § 8503 are similar to those of§ 8-406(b) in that its relief is conditioned upon a finding that
the Project will "promote the security or convenience of its employees or the public or
promote the development of an effectively competitive electricity market, or in any other
way to secure adequate service or facilities .... " 220 ILCS 5/8-503. IAA argues, "As the
same criteria apply in§ 8-503 as in§ 8-406(b), if the Commission finds that Rock Island
failed to meet its burden related to§ 8-406(b), which it should, then its relief requested
under § ffi03 must B;o a dered." (IAA IB at 19)
IAA states that if the Commission grants § 8-503 relief to Rock Island, it is
"authorizing" and "directing" it to commence construction of the Project. IAA asserts ttat
Rock Island is "seeking direction, or better put, a legal compulsion," to build the Project,
but is not capable of complying with the legal compulsion. {Id.) IAA states that RICL does
not own, control, operate, or manage any plants, equipment, or property used for or in
connection with the transmission, delivery, or furnishing of electricity in Illinois {Tr. 231233, 1116-1120), and it does not have the basic infrastructure to start doing anything.
(IAA IB e m) Also sice Rok lland ha identified that onstruction othe Prject may
never occur, stating that "permanent installation of facilities cannot and will not commence
unless and until the need for the Project is actually established through the market test of
transmission customers contracting for sufficient service on the transmission line to
support and justify financings that raise sufficient capital to cover the total Project cost"
(RI Ex. 10.13 at 4 ), it can give no assurance to the Commission that it will ever comply
with the l§al corpulsion it is-equesting. (IAA IB at 1~
IAA argues that even assuming construction does commence at some point, Rock
Island must wait on other initial milestones to be completed first, including obtaining relief
from the Iowa Public Utilities Board, and that it is virtually impossible for Rock Island to
utilize any Commission certificates within 2 years as required. (Id. at 19-20, citing Tr. at
287, 123)
According to IAA, Rock Island's request for an order under § 8-503, by its own
admission (Tr. 143), is simply a prerequisite to obtaining eminent domain authority, and
if granted §8-503 relief, what Rock Island characterizes as "voluntary" easement
negotiations with farmers will actually sound something like "Rock Island has been
directed by the Commission to construct a transmission line on an approved route, which
crosses your land." (IAA IB ~O; RB a6}
In its RBOE, in response to Rock Island's BOE, IAA argues, "Rock Island's attempt
to acquire a Section 8-503 order is a thinly veiled effort to obtain a better negotiating
position for easements with landowners, and it should not be tolerated by the
Commission." (IAA RBOE at 5)

D.

•

Staff Poition

In its initial brief, Staff did not address Rock Island's request for Section 8-503
relief. In its reply brief, Staff states that "RICL claims the evidence that supports granting
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a CPCN to construct the project also supports a finding that the requirements for an order
under Section 8-503 are met because the criterion of Section 8-503 'to promote the
development of an effectively competitive electricity market' is the same as the Section
8-406(b)(1) crerion." Staff"disagrees." (StaffRB atl7)
Staff argues, in part, "Given all the contingencies, conditions, and government and
regulatory approval still needed, RICL is petitioning the Commission for authority that
cannot baJtilized. The request cfr an a:ler prsuant to Section 8-503 is pemature and
should therefore dered." $taff RB t a1~
Staff also cites the Commission Order in Docket No. 06-0706 where the
Commission stated in part, "A utility may obtain a certificate under Section 8-406 in one
docket. If it later desires eminent domain authority under Section 8-509, it may initiate a
new docket in which it seeks relief under Sections 8-503 and 8-509." (Docket 06-0706.
Order, March 11, 2009 at 88-89) Staff asserts that a utility must lso demonstrate that it
has negotiated in good faith with landowners and has nonetheless failed to obtain all of
the necessary parcels before eminent domain relief under Section 8-509 is granted. (Id.
at 1~

E.

•

Commission Coclusion

In addition to requesting a Certificate of Public Convenience and Necessity cfr the
Project pursuant to Section 8-406 of the Act, Rock Island requests an order from the
Commission authorizing the Project pursuant to Section 8-503 of the Act. Rock Island's
request is pposed by Staff <OmEd, ILA an IAA.
Section 8-503 JDVides, in par
Whenever the Carrission, after cilearing, shall ind theadditions,
extensions, repairs or improvements to, or changes in, the existing plant,
equipment, apparatus, facilities or other physical property of any public
utility or of any 2 or more public utilities are necessary and ought reasonably
to be made or that a new structure or structures is or are necessary and
should be erected, to promote the security or convenience of its employees
or the public or promote the development of an effectively competitive
electricity market, or in any other way to secure adequate service or
facilities, the Commission shall make and serve an order authorizing or
directing that such additions, extensions, repairs, improvements or changes
be made, or such structure or structures be erected at the location, in the
manner and Vthin the time speified in aid order; ....

•

Authorization under Section 8-503 is a condition to obtaining relief under Section
8-509 of the Act. Section 8-509 provides, in part, "When necessary for the construction
of any alterations, additions, extensions or improvements ordered or authorized under
Section 8-406.1, 8-503, or 12-218 of this Act, any public utility may enter upon, take or
damage pvate JDperty in te maner JDVided for 9 ta law of emient dmain."
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Rock Island is not seeking relief under Section 8-509 in this proceeding, but it could
do sdn thEfuture fithe easements re not obtained thJugh thEJlegotiation p:>cess.
According to Rock Island, "the evidence in this case that supports granting Rock
Island a CPCN to construct the Project also supports a finding that the requirements for
an cder uner §8-503 are met."
Rock Island argues that the criteria in Section 8-503 are the same as criteria
contained in Section 8-406(b )( 1), and that the evidence showing RocKsland has met the
criteria in Seoon 8406(b )( 1) ale shws it has rat the r:iteria ri 8ction 8-503.
ComEd and Staff disagree with Rock Island's argument. They argue that Rock
Island's request for Section 8-503 E!lief is npmature.
The Commission has reviewed the evidence and arguments. First of all, to the
extent Rock Island is asserting that the criteria in Sections 8-406(b) and 8-503 are
identical, and that a finding the Section 8-406(b) criteria have been met would
automatically mean the Commission is required to grant the relief sought under Section
8-503, the Commission disagrees. Such an interpretation would render Section 8-503
superfluous.

•

ComEd and Staff argue that Rock Island's request for Section 8-503 relief is
premature, in that Rock Island is seeking authority that cannot be utilized given the
contingencies, contlions and regulatory aprovals sU eeded.
While the Commission is by no means suggesting that RI would have to satisfy
every contingency or uncetainty before Section 8-503 aUtorization may be grated, lie
Commission does agree Wh Stff ancComEd liat uner the circumstaes, it wuld be
premature to gmt Setion 8-503 Eelief to Rock Isla in thi~roceeding.
Rock Island aims Section 8-503 approval is neeed now beause tiis one b lie
"major regulatory approvals" needed to satisfy potential lenders and investors; however,
Rock Island does not explain how a Section 8-503 authorization is somehow more urgent
or important in that regard than is the proceeding in Iowa, where the Project originates
and the first 379 miles of the 500-mile line would be built. Even Rock Island does not
estimate a decision being reached in Iowa until 2015, and there is no indication from Rock
Island that a franchise petition has even been filed there, even though a Rock Island
witness testified on December 5, 2013 that "[we] are preparing to do so in the next several
weeks." (Tr. 234-235)
The Commission wishes to emphasize that the Certificate of Public Convenience
being granted in this Order, which expressly authorizes construction of the transmission
line project pursuant to Section 8-406(a) and (b), is not conditioned on the issuance of an
order authorizing the Project under Section 8-503. That is, Rock Island does not need

•
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authority under Section 8-503 to build the line, unless it decides to seek relief under
Section 8-509 beause itvants d pc:sue eriTient dmain.
The Commission also observes that the approval of a line route as part of this
Certificate Order should facilitate negotiations with landowners, and that the issuance of
the Certificate will enable Rock Island to gain access to the property to conduct surveys
and rlmted ativities, wich ae teps characterized p Rolt lliand as important ones in
which d egage irthe ner future.
Rock Island alsCBrgues that grating Seti:on 8-503 authority nw rather than in a
later proceeding would be more efficient for liick Island, Staff and lntervenors. As noted
by ComEd, however, granting Section 8-503 authority now will not avoid a later
proceeding. If Rock Island needs eminent domain, it will need to file a petition under
Section 8509. If Rock sland doesiot neeceminent dmain, ttere will ot need to Ile
later proceeding under either section. Also, while Rock Island asserts that granting
Section 8-503 authority now rather than in a later proceeding would be more convenient
and efficient dr Staff andntervenors, Staff and lntervenors ComEd, ILA and IAA d not
agree tat itvould.

•

As also noted by Staff, the Commission as previously indicated that a utility may
obtain a certificate under Section 8-406 in one docket, and later initiate a new docket in
which it seks reef under Setions 8503 ancB-509 .
In conclusion, the Commission finds that it would be premature to grant authority
under Section 8-509 at this time. If Rock Island needs authorization under Section 8-503
in order to seek relief under Section 8-509, it can request such authorization at a later
time.

XII.

OTHER SSUES
A.

System f>Accounts; Maintaining Records; Confidential Information

Rock Island seeks permission to maintain its books and records at its principal
office and that of its ultimate parent company, Clean Line Energy Partners, in Houston,
Texas. Staff has no objection, subject to the condition that that RI shall reimburse any
Staff trvel cats ad ep1enses iaurred in order to~iew ttese boms ad ecords.
The Commission finds that Rock Island's request should be granted, subject to the
condition proposed b)Staff.
Regarding "System of Accounts," Staff explains that Rock Island agreed to submit
annual financial information required by ICC Form 21, 83111. Adm. Code 210, and Section
5-109 of the A~ by sing te ERC Urform System of Ac:ounts d crnplete ICC ofiTI
21. (StcfflB at 70) Staff des not bject to Rock lslad's proposed accounting treatment;
nor i:ti a9 tiler Pety. (Id.; ee also IRBOE at 5~

•
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The Commission finds that Rock Island's request -- that the applicability of 83 Ill.
Adm. Code 415 be waived so long as Rock Island maintains its books and records in
accordance with the FERC Uniform System of Accounts, and that Rock Island be allowed
to submit annual financial information required by ICC Form 21, 83 Ill. Adm. Code 21 O,
and Section 5-109 of the Act, by using the FERC Uniform System of Accounts to complete
ICC Eirm 2 -- shola:l be granted.
Rock Island also requests that all confidential information placed into the record of
this proceeding be treated as proprietary and confidential for a period of two years from
the dm of tts Cftler s grated. There wre no o,tections d this reques
The Commission finds that all information treated as confidential in this proceeding
pursuant to rulings shall continue to be treated as proprietary and confidential for a period
of tw ¥ars rbm the dat:B this oter.
It is also noted that in its BOE and Exceptions, Rock Island proposes revisions to
various findings and ordering paragraphs. Rock Island also proposes that certain
appendices e added toha mer.

B.

•

Motion to Cmpel Coaultation

ILA filed a "Renewed Motion to Compel the Commission to Consult with the Illinois
Department of Natural Resources ['IDNR']" ("Motion") .
ILA argued, in part, that the Illinois Endangered Species Act ("IESA") and Illinois
Natural Areas Preservation Act ("INAPA") mandate that agency consultation regarding
anything affecting Natural Areas "shall be conducted early in the planning of the proposed
action." 525 ILCS 30/17. According to ILA, "Such action is not discretionary with the
agency. Baed ontte aplicable tetutes, tegulations ad ase lw, it is vielent tat the
Commission should carry out its duty to officially consult with the Illinois Department of
Natural Resources regarding the issues identified herein .... " (Motion at 6)
The Staff of the Commission, functioning as a party to the proceeding, and Rock
Island, filed responses to the Motion in which they recommend that the Motion be denied.
ILA filed aeply to thEJesponses.

•

Staff raised a threshold issue, arguing that ILA's renewed "Motion to Compel the
Commission to Consult with the Illinois Department of Natural Resources" is not an
appropriate procedural mechanism and is prohibited by law. Under the IESA, the
structured consultation process policy is "enforceable only by writ of mandamus". 520
ILCS 10/1(b). he Illinois Suprme Cort i:ioke to ttis when istated that setion11{b)
"does not contain any language that expressly grants a private cause of action for a
violation of the [IESA] Vth the eception of allowing ts enfa:ement ofhe consultation
process by a writ of mandamus." Glisson v. City of Marion, 188 lll.2d 211, 242 (1991).
Staff further asserts that the enforcement mechanism in the INAPA is also a writ of
mandamus, rather than a motion to compel the Commission as ILA filed. Section 30/17
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of the INAPA provides, in part, "The Department, Commission, or any affected person
may seek a writ of mandamus to compel an agency of State or local government to
engage in the evaluation and study required by this Section." 525 ILCS 30/17. (Staff
10/15/13 reponse at 5)
According to Staff, a writ of mandamus is both extraordinary in nature and
procedurally premature. Staff argues that the Commission is a creature of statute and
only possesses those rights which have been granted to it from the General Assembly,
and tat the Comrission des nb pssess equitable poisrs.
Staff also notes that it is functioning a party to the proceeding, not as advisors to
the Comrission.
In its reply, ILA argued in part that it is illogical and a waste of resources to force
the ILA down the route of mandamus. ILA contends that its motion should be granted.
(ILA 11/5/13 reply at a4)

•

A ruling was issued on December 4, 2013. It stated, in part, "Upon consideration
of the Parties' filings, it is hereby determined that Staff's position is correct. For those
reasons argued by Staff as are summarized above, a motion by ILA to 'compel the
Commission to consult with the Illinois Department of Natural Resources,' whereby the
Commission would be compelled to engage in an official and structured consultation with
IDNR, is nb arappropriate procedural ehicle under the statutes in question."
The ruling concluded, "Accordingly, ILA's Renewed Motion to Compel the
Commission to Consult with the Illinois Department of Natural Resources is denied."
In its pas-hearing briefs, ILA again egues that

it~otion

should 8 grated.

In the instant Order, the Commission concurs in the rationale and determination
contained in the ruling of December 4, 2013 which denied the Motion. ILA's Motion is not
an apropriate procedural ehicle under tte stRltes in qetion.
Other Arguments

Stff and Rock Island also observe that even if the motion to consult were an
appropriate procedural mechanism -- which, as indicated above, it is not -- the statutes
cited by ILA require an agency to consult with IDNR only when it "authorizes, funds or
carries out" the project. Staff and Rock Island argue that under Illinois caselaw, the
Commission is not "authorizing" Rock Island's proposed project within the meaning of
those tatutes. (Staff response a 9>

•

Staff and RICL rely on the decision of the Illinois Appellate Court in Pierce
Downer's Heritage Alliance v. Village of Downers Grove, 302 lll.App.3d 286, 297 (2nd
Dist. 1998) (Pierce Downer's). There the Court held that a consultation with IDNR was
not required under the statute. The Court held that the actions of the Village Board and
218
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the Illinois Health Facilities Planning Board ("HFPB") were not "authorizations" under
Section 7 of the IU.a'al Peas Preservation Act. Id., 302 ll.App.3d at 300
The Court determined tat because of the legislature's use of the word "planning"
in the preface of Section 17, the broad dictionary definition of "authorize" was insufficient.
Pierce Downer's, at 286, 297. The term "planning" requires that the public agency or
municipality ad a C1Jle inorfning ta sheme or ta JDgram.
The Court stated that "such a role clearly requires more active participation than
that which would satisfy the traditional dictionary definition of 'authorize."' Id. at 297 The
Court further explained, "(W]e believe that the Act was meant to apply only to an action
in which the state agency or local gvernment is a more active participant in the process.
We believe that such active participation requires that the state agency or local
government have a direct role in either the planning, design, funding, construction, or
carrying out of the action." Id. aQ97.

•

The Court found that neither the Village Board's approval of Advocate's amended
site development plan, nor the HFPB's issuance of a certificate of need for the new facility,
was an "authorization" under Section 17. Id. at 296, 297. The Court noted that issuance
of a certificate of need by the HFPB for a new health facility represents a determination
that there is an identifiable need for the health facility based on the community's
population, the number of existing medical facilities, the extent to which the existing
facilities are used, the availability of medical personnel, and other factors. Id. at 296 (citing
Section 12 f ttie lllinis Health Fac~ies Planillg Act, 0 ILCS 69/12).
In its reply, ILA relies on McHenry County Defenders, Inc. v. The City of Harvard,
384 Ill. App. 3d 265, 891 N. E.2d 1017 (2d Dist. 2008) ("McHenry') in support of its position
that "the [Illinois Commerce] Commission is involved to a degree that includes planning
and involvement to the level of an 'authorization."' (ILA reply at 10) In that case, the
Second District aid that the level iJfvolvement amonted tmuthorization.
In McHenry, the Court noted that the authorization in that case contained the
recitation that the "Corporate Authorities ... have concluded that the annexation of the
property to the City, under the terms and conditions hereinafter set forth, would enable
the City to control the development of the area and serve the best interest of the City." Id.
at 1027-1028. ILA asserts that the issues in McHenry were complex, like those before
the Commission in this proceeding. According to ILA, "just as the Commission has its
own engineering staff to review plans for building this particular line, the Village in that
case had engineers on staff as well." (ILA !!ply a CD, citing McHenry a 107)
ILA argues, "Again, just as happens in some Commission proceedings, those
plans, after review by the village (rather than Staff) engineer, were revised. (Id.) This
result is something that even Rock Island has recognized in the past, noting that if the
Commission may 'conclude[] that' another route is 'superior' they will proceed with the
Proposed Alternative Routes." (ILA reply at 10) ILA asserts that conditions may be

•
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imposed upon the project by the Commission as well which ILA regards as part of
planning. (Id.)
ILA argues that by contrast, the case relied upon by Staff and RICL, Pierce
Downer's, involved an "insignificant amendment to a single development unit plan, to a
small piece of land, with no real review of the plans in the single meeting that took place."
Pierce Downer's involved what amounted to a" rubber-stamping." (ILA El!ply a 1'
ILA claims the McHenry case involves facts that more closely resemble those in
the present case than do the facts of Pierce Downer's. According to ILA, "This
Commission has been actively and intensively reviewing the plans - economic,
engineering, ad oterwise - b Rak Island." (Id. 811)
Having reiewed the arguments of thEParties, the Crnmission first observes that
in ILA's arguments that "the Commission is involved to a degree that includes planning
and involvement to the level of an 'authorization"' similar to McHenry, ILA relies
extensively on the actions of Commission Staff members who are witnesses in the
proceeding.

•

For example, ILA states that "[t]his Commission has been actively and intensively
reviewing the plans - economic, engineering, and otherwise - of Rock Island." ILA also
states that "the Commission has its own engineering staff to review plans for building the
particular line."
ILA's comments misunderstand, and blur, an important line between the role of the
Commission Staff witnesses and that of the Commission in contested proceedings such
as the instant one. The current case, initiated pursuant to Sections 8-406 and 8-503 of
the PUA, is a contested docketed proceeding. There are numerous parties who are
participating pursuant to a schedule. Among other things, the schedule includes dates
for the filing by parties of several rounds of proposed witness testimony and exhibits. In
this context, the Staff is clearly functioning as a party to the proceeding. The Staff
witnesses do not serve as advisors to the Commission; in fact, they are not allowed to do
so by;irtue of ex parte El!Strictions.
As a participant, like other parties, Staff conducts discovery and files testimony,
through witnesses, including testimony in response to other parties. At the hearings,
parties have the opportunity to cross-examine the witnesses of other parties, including
Staff witnesses. The Commission will ultimately render a decision based on the entire
evidentiary record presented by the parties, including Staff. For that matter, the
Commission's decisions must be made based on the evidence of record. The input from
"its own engineering staff' relied upon by the Commission is that which is put into the
evidentiary reord.

•

Under these circumstances, any review of the proposed project by Staff witnesses
and other parties during or prior to the course of the proceeding does not constitute an
active and direct role on the part of the Commission in the "planning, design, funding,
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construction or carrying out" of the of the Jlllject. Given these considerations, and upn
reviewing the other arguments and information presented by the parties as summarized
above, the Commission agrees with Staff and Rock Island that the Cormission's level of
involvement does not reach that of "authorizing" the project as that term has been
interpreted p thEAppellate CoLlr intte Pierce Dowers ase.

Evidence in tts Proeeding Regarding lput from IDNR
The Commission also observes, as pointed out by Staff and Rock Island, that Rock
Island has consulted Vth and obtained conillerable input from the IDNR cooerning the
Preferred Route and the Proposed Alternative Route of the Project with respect to both
potential impacts on threatened and endangered species and potential im13cts to lllini:s
Natural Areas Inventory sites, as well as on other topics relating to impacts on habitat and
natural features. Through witnesses and documentation, Rock Island has placed
information concerning its consultation into the record of this proceeding, thereby
providing the Commission Staff and other parties with a full opportunity to review it,
conduct disovery, repond d it and CIJJss-examine Rok Island witnesses.

•

The information includes the IDNR's initial and final consultation letters to Rock
Island concerning the Preferred Route and the Proposed Alternative Route. According
to Rock Island, the IDNR stated in its final consultation letter that "it is unlikely that the
project ~ result in any adverse impacts to tate-listed ~ecies or their habitats." (RI RB
at 3-t33, citing RI Es:. 8.12 at ~ ffi ad 8.1 ~

Other Considerations
As also oted by Rock sland, ILA:loes not idetify ay ertificate orders irwhich
the Commission engaged in a consultation process with the IDNR pursuant to either
statute cited by ILA. As explained by Staff, the "consultation" advocated by ILA is a
lengthy, multi-stage process which would not be very compatible with the process
involved in a Commission Section 8-406 proceeding. (Staff RB at 5-6) Furthermore, it
appears that the consultation process urged by ILA, if found to be required here, would
then e required irevery tmsmission line ase befce the emmission.

XIII.

FINDINGS AND ORDERING PARAGRAPHS

Having given due consideration to the entire record, the Commission is of the
opinion ad finds the
(1)

the Crnmission ha jurisdiction over [ijck Isled ad tte sbject matter b
this proceeding;

(2)

the facts recited and conclusions reached in the prefatory portion of this
Order are supported by the evidence and are hereby adopted as findings
herein;

•
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(3)

subject to the determinations made in this order, the Commission finds,
pursuant to e8tion 81-06 of tte Act, that tte pJposed line a described in
this Order will promote the development of an effectively competitive
electricity market that operates efficiently, is equitable to all customers, and
is the least cost means of satisfying those objectives; that Rock Island is
capable of efficiently managing and supervising the construction process
and has taken sufficient action to ensure adequate and efficient construction
and supervision of the construction; that Rock Island is capable of financing
the proposed construction without significant adverse financial
consequences for the utility or its customers; and that the construction of
the prposed transmission lie PrjEct will pJmote the uplic co~enience
and neessity;

(4)

pursuant to Section 8-406 of the Act, a Certificate of Public Convenience
and Necessity should be issued tcRock Island aS>rdered bl!>w.

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that a
Certificate of Public Convenience and Necessity is hereby issued to Rock Island Clean
Line LLC pursuant to Section 8-406 of the Public Utilities Act, and that said certificate
shall red a follows:

•

CERTIFICATE CIJ PUBLIC

CONVENIENC~ND

NECESSITY

IT IS HEREBY CERTIFIED that the public convenience and
necessity require ( 1) construction, operation, and maintenance by Rock
Island Clean Line LLC of the proposed DC and AC transmission line Project
over the Preferred Routes found appropriate above and as described in
legal descriptions filed one-Docket as Rock Island Exhibits 7.2 and 7.4 on
October 10, 2012, and depicted and identified as the Preferred Routes on
route location maps filed on e-Docket on October 10, 2012 as Rock Island
Exhibit 8.1; and (2) the transaction of an electric public utility business by
Rock Island Clean Line LLC, as a transmission public utility, in connection
therewith, all a et fdh abve.
IT IS FURTHER ORDERED that Rock Island's request to maintain its books and
records at its principal office and that of its ultimate parent company, Clean Line Energy
Partners, in Houston, Texas, is approved, subject to the condition that that Rock Island
shall promptly reimburse any Staff travel costs and expenses incurred in order to review
these boks and El!cords.

•

IT IS FURTHER ORDERED that Rock Island's request that the applicability of 83
Ill. Adm. Code 415 be waived so long as Rock Island maintains its books and records in
accordance with the FERC Uniform System of Accounts, and that Rock Island be allowed
to submit annual financial information required by ICC Form 21, 83 Ill. Adm. Code 210,
and Section 5-109 of the Act, by using the FERC Uniform System of Accounts to complete
ICC 15rm 2~ is granted .
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IT IS FURTHER ORDERED that all information treffid as confidential pursuant to
rulings made in this proceeding shall continue to be treated as proprietary and confidential
for a 13riod of two yees rbm the ate f> this Oed
IT IS FURTHER ORDERED that the request for relief pursuant to Section 8-503
of the At is not granted at this time; this detBTiination is itftout prejudice to the filing f>
a request for such El!lief ri thEfuture.
IT IS FUFlHER ORDEREQhat an)Bnd altnotions, objetions and r~uests not
ruled upon in this proceeding are hereby deemed disposed of in a manner consistent with
the dmrminations and untate conclusions hein.
IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of the
Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject to the Administrative
Review Lw.
By order of thECommission tffi 261 d§I f> Noverber, 201

a

(SIGNED) D<DIGLAS P SCCDT
Chairman

•

•
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5/3-105. Public utility, IL ST CH 220 § 5/3-105

West's Smith-Hurd Illinois Compiled Statutes Annotated
Chapter 220. Utilities (Refs & Annos)
Act 5. Public Utilities Act (Refs & Annos)
Article III. Definitions (Refs & Annos)
220 ILCS 5/3-105
Formerly cited as IL ST CH 111 2/3 ¶3-105
5/3-105. Public utility
Effective: August 28, 2012
Currentness
§ 3-105. Public utility.

(a) “Public utility” means and includes, except where otherwise expressly provided in this Section, every corporation, company,
limited liability company, association, joint stock company or association, firm, partnership or individual, their lessees, trustees,
or receivers appointed by any court whatsoever that owns, controls, operates or manages, within this State, directly or indirectly,
for public use, any plant, equipment or property used or to be used for or in connection with, or owns or controls any franchise,
license, permit or right to engage in:

(1) the production, storage, transmission, sale, delivery or furnishing of heat, cold, power, electricity, water, or light, except
when used solely for communications purposes;

(2) the disposal of sewerage; or

(3) the conveyance of oil or gas by pipe line.

(b) “Public utility” does not include, however:

(1) public utilities that are owned and operated by any political subdivision, public institution of higher education or municipal
corporation of this State, or public utilities that are owned by such political subdivision, public institution of higher education,
or municipal corporation and operated by any of its lessees or operating agents;

(2) water companies which are purely mutual concerns, having no rates or charges for services, but paying the operating
expenses by assessment upon the members of such a company and no other person;

(3) electric cooperatives as defined in Section 3-119;

(4) the following natural gas cooperatives:
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(A) residential natural gas cooperatives that are not-for-profit corporations established for the purpose of administering
and operating, on a cooperative basis, the furnishing of natural gas to residences for the benefit of their members who
are residential consumers of natural gas. For entities qualifying as residential natural gas cooperatives and recognized by
the Illinois Commerce Commission as such, the State shall guarantee legally binding contracts entered into by residential
natural gas cooperatives for the express purpose of acquiring natural gas supplies for their members. The Illinois Commerce
Commission shall establish rules and regulations providing for such guarantees. The total liability of the State in providing
all such guarantees shall not at any time exceed $1,000,000, nor shall the State provide such a guarantee to a residential
natural gas cooperative for more than 3 consecutive years; and

(B) natural gas cooperatives that are not-for-profit corporations operated for the purpose of administering, on a cooperative
basis, the furnishing of natural gas for the benefit of their members and that, prior to 90 days after the effective date of
this amendatory Act of the 94th General Assembly, either had acquired or had entered into an asset purchase agreement
to acquire all or substantially all of the operating assets of a public utility or natural gas cooperative with the intention of
operating those assets as a natural gas cooperative;

(5) sewage disposal companies which provide sewage disposal services on a mutual basis without establishing rates or charges
for services, but paying the operating expenses by assessment upon the members of the company and no others;

(6) (Blank);

(7) cogeneration facilities, small power production facilities, and other qualifying facilities, as defined in the Public Utility
Regulatory Policies Act 1 and regulations promulgated thereunder, except to the extent State regulatory jurisdiction and
action is required or authorized by federal law, regulations, regulatory decisions or the decisions of federal or State courts
of competent jurisdiction;

(8) the ownership or operation of a facility that sells compressed natural gas at retail to the public for use only as a motor
vehicle fuel and the selling of compressed natural gas at retail to the public for use only as a motor vehicle fuel;

(9) alternative retail electric suppliers as defined in Article XVI; 2 and

(10) the Illinois Power Agency.

(c) An entity that furnishes the service of charging electric vehicles does not and shall not be deemed to sell electricity and is
not and shall not be deemed a public utility notwithstanding the basis on which the service is provided or billed. If, however,
the entity is otherwise deemed a public utility under this Act, or is otherwise subject to regulation under this Act, then that
entity is not exempt from and remains subject to the otherwise applicable provisions of this Act. The installation, maintenance,
and repair of an electric vehicle charging station shall comply with the requirements of subsection (a) of Section 16-128 and
Section 16-128A of this Act.
For purposes of this subsection, the term “electric vehicles” has the meaning ascribed to that term in Section 10 of the Electric
Vehicle Act.
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5/8-406. Certificate of public convenience and necessity, IL ST CH 220 § 5/8-406

West's Smith-Hurd Illinois Compiled Statutes Annotated
Chapter 220. Utilities (Refs & Annos)
Act 5. Public Utilities Act (Refs & Annos)
Article VIII. Service Obligations and Conditions (Refs & Annos)
220 ILCS 5/8-406
Formerly cited as IL ST CH 111 2/3 ¶8-406
5/8-406. Certificate of public convenience and necessity
Effective: July 28, 2010
Currentness
§ 8-406. Certificate of public convenience and necessity.

(a) No public utility not owning any city or village franchise nor engaged in performing any public service or in furnishing any
product or commodity within this State as of July 1, 1921 and not possessing a certificate of public convenience and necessity
from the Illinois Commerce Commission, the State Public Utilities Commission or the Public Utilities Commission, at the time
this amendatory Act of 1985 goes into effect, shall transact any business in this State until it shall have obtained a certificate
from the Commission that public convenience and necessity require the transaction of such business.

(b) No public utility shall begin the construction of any new plant, equipment, property or facility which is not in substitution
of any existing plant, equipment, property or facility or any extension or alteration thereof or in addition thereto, unless and
until it shall have obtained from the Commission a certificate that public convenience and necessity require such construction.
Whenever after a hearing the Commission determines that any new construction or the transaction of any business by a public
utility will promote the public convenience and is necessary thereto, it shall have the power to issue certificates of public
convenience and necessity. The Commission shall determine that proposed construction will promote the public convenience
and necessity only if the utility demonstrates: (1) that the proposed construction is necessary to provide adequate, reliable,
and efficient service to its customers and is the least-cost means of satisfying the service needs of its customers or that the
proposed construction will promote the development of an effectively competitive electricity market that operates efficiently,
is equitable to all customers, and is the least cost means of satisfying those objectives; (2) that the utility is capable of efficiently
managing and supervising the construction process and has taken sufficient action to ensure adequate and efficient construction
and supervision thereof; and (3) that the utility is capable of financing the proposed construction without significant adverse
financial consequences for the utility or its customers.

(c) After the effective date of this amendatory Act of 1987, no construction shall commence on any new nuclear power plant to
be located within this State, and no certificate of public convenience and necessity or other authorization shall be issued therefor
by the Commission, until the Director of the Illinois Environmental Protection Agency finds that the United States Government,
through its authorized agency, has identified and approved a demonstrable technology or means for the disposal of high level
nuclear waste, or until such construction has been specifically approved by a statute enacted by the General Assembly.
As used in this Section, “high level nuclear waste” means those aqueous wastes resulting from the operation of the first cycle
of the solvent extraction system or equivalent and the concentrated wastes of the subsequent extraction cycles or equivalent in
a facility for reprocessing irradiated reactor fuel and shall include spent fuel assemblies prior to fuel reprocessing.
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5/8-406. Certificate of public convenience and necessity, IL ST CH 220 § 5/8-406

(d) In making its determination, the Commission shall attach primary weight to the cost or cost savings to the customers of the
utility. The Commission may consider any or all factors which will or may affect such cost or cost savings, including the public
utility's engineering judgment regarding the materials used for construction.

(e) The Commission may issue a temporary certificate which shall remain in force not to exceed one year in cases of emergency,
to assure maintenance of adequate service or to serve particular customers, without notice or hearing, pending the determination
of an application for a certificate, and may by regulation exempt from the requirements of this Section temporary acts or
operations for which the issuance of a certificate will not be required in the public interest.
A public utility shall not be required to obtain but may apply for and obtain a certificate of public convenience and necessity
pursuant to this Section with respect to any matter as to which it has received the authorization or order of the Commission
under the Electric Supplier Act, 1 and any such authorization or order granted a public utility by the Commission under that
Act shall as between public utilities be deemed to be, and shall have except as provided in that Act the same force and effect
as, a certificate of public convenience and necessity issued pursuant to this Section.
No electric cooperative shall be made or shall become a party to or shall be entitled to be heard or to otherwise appear or
participate in any proceeding initiated under this Section for authorization of power plant construction and as to matters as to
which a remedy is available under The Electric Supplier Act.

(f) Such certificates may be altered or modified by the Commission, upon its own motion or upon application by the person or
corporation affected. Unless exercised within a period of 2 years from the grant thereof authority conferred by a certificate of
convenience and necessity issued by the Commission shall be null and void.
No certificate of public convenience and necessity shall be construed as granting a monopoly or an exclusive privilege, immunity
or franchise.

(g) A public utility that undertakes any of the actions described in items (1) through (3) of this subsection (g) or that has obtained
approval pursuant to Section 8-406.1 of this Act shall not be required to comply with the requirements of this Section to the
extent such requirements otherwise would apply. For purposes of this Section and Section 8-406.1 of this Act, “high voltage
electric service line” means an electric line having a design voltage of 100,000 or more. For purposes of this subsection (g),
a public utility may do any of the following:

(1) replace or upgrade any existing high voltage electric service line and related facilities, notwithstanding its length;

(2) relocate any existing high voltage electric service line and related facilities, notwithstanding its length, to accommodate
construction or expansion of a roadway or other transportation infrastructure; or

(3) construct a high voltage electric service line and related facilities that is constructed solely to serve a single customer's
premises or to provide a generator interconnection to the public utility's transmission system and that will pass under or over
the premises owned by the customer or generator to be served or under or over premises for which the customer or generator
has secured the necessary right of way.
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5/10-201. Appeals; jurisdiction; procedure; powers of..., IL ST CH 220 § 5/10-201

West's Smith-Hurd Illinois Compiled Statutes Annotated
Chapter 220. Utilities (Refs & Annos)
Act 5. Public Utilities Act (Refs & Annos)
Article X. Proceedings Before the Commission and the Courts (Refs & Annos)
220 ILCS 5/10-201
Formerly cited as IL ST CH 111 2/3 ¶10-201
5/10-201. Appeals; jurisdiction; procedure; powers of reviewing court; reversal
Effective: July 10, 2009
Currentness
§ 10-201. (a) Jurisdiction. Within 35 days from the date that a copy of the order or decision sought to be reviewed was served
upon the party affected by any order or decision of the Commission refusing an application for a rehearing of any rule, regulation,
order or decision of the Commission, including any order granting or denying interim rate relief, or within 35 days from the
date that a copy of the order or decision sought to be reviewed was served upon the party affected by any final order or decision
of the Commission upon and after a rehearing of any rule, regulation, order or decision of the Commission, including any order
granting or denying interim rate relief, any person or corporation affected by such rule, regulation, order or decision, may appeal
to the appellate court of the judicial district in which the subject matter of the hearing is situated, or if the subject matter of the
hearing is situated in more than one district, then of any one of such districts, for the purpose of having the reasonableness or
lawfulness of the rule, regulation, order or decision inquired into and determined.
The court first acquiring jurisdiction of any appeal from any rule, regulation, order or decision shall have and retain jurisdiction
of such appeal and of all further appeals from the same rule, regulation, order or decision until such appeal is disposed of in
such appellate court.

(b) Pleadings and Record. No proceeding to contest any rule, regulation, decision or order which the Commission is authorized
to issue without a hearing and has so issued shall be brought in any court unless application shall have been first made to the
Commission for a hearing thereon and until after such application has been acted upon by the Commission, nor shall any person
or corporation in any court urge or rely upon any grounds not set forth in such application for a hearing before the Commission,
but the Commission shall decide the questions presented by the application with all possible expedition consistent with the
duties of the Commission. The party taking such an appeal shall file with the Commission written notice of the appeal. The
Commission, upon the filing of such notice of appeal, shall, within 5 days thereafter, file with the clerk of the appellate court to
which such appeal is taken a certified copy of the order appealed. The Commission shall prepare a copy of the transcript of the
evidence, including exhibits and transcripts of Commission meetings prepared in accordance with Section 10-102 of this Act, or
any portion of the record designated in a stipulation that only certain questions are involved on appeal, which stipulation is to be
included in the record provided for in Section 10-110. The Commission shall certify the record and file the same with the clerk
of the appellate court to which such appeal is taken within 35 days of the filing of the notice of appeal. The party serving such
notice of appeal shall, within 5 days after the service of such notice upon the Commission, file a copy of the notice, with proof
of service, with the clerk of the court to which such appeal is taken, and thereupon the appellate court shall have jurisdiction
over the appeal. The appeal shall be heard according to the rules governing other civil cases, so far as the same are applicable.

(c) No appellate court shall permit a party affected by any rule, regulation, order or decision of the Commission to intervene
or become a party plaintiff or appellant in such court who has not taken an appeal from such rule, regulation, order or decision
in the manner as herein provided.
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(d) No new or additional evidence may be introduced in any proceeding upon appeal from a rule, regulation, order or decision of
the Commission, issued or confirmed after a hearing, but the appeal shall be heard on the record of the Commission as certified
by it. The findings and conclusions of the Commission on questions of fact shall be held prima facie to be true and as found
by the Commission; rules, regulations, orders or decisions of the Commission shall be held to be prima facie reasonable, and
the burden of proof upon all issues raised by the appeal shall be upon the person or corporation appealing from such rules,
regulations, orders or decisions.

(e) Powers and duties of Reviewing Court:

(i) An appellate court to which any such appeal is taken shall have the power, and it shall be its duty, to hear and determine
such appeal with all convenient speed. Any proceeding in any court in this State directly affecting a rule, regulation, order
or decision of the Commission, or to which the Commission is a party, shall have priority in hearing and determination over
all other civil proceedings pending in such court, excepting election contests.

(ii) If it appears that the Commission failed to receive evidence properly proffered, on a hearing or a rehearing, or an
application therefor, the court shall remand the case, in whole or in part, to the Commission with instructions to receive
the testimony so proffered and rejected, and to enter a new order based upon the evidence theretofore taken, and such new
evidence as it is directed to receive, unless it shall appear that such new evidence would not be controlling, in which case
the court shall so find in its order. If the court remands only part of the Commission's rule, regulation, order or decision, it
shall determine without delay the lawfulness and reasonableness of any independent portions of the rule, regulation, order
or decision subject to appeal.

(iii) If the court determines that the Commission's rule, regulation, order or decision does not contain findings or analysis
sufficient to allow an informed judicial review thereof, the court shall remand the rule, regulation, order or decision, in whole
or in part, with instructions to the Commission to make the necessary findings or analysis.

(iv) The court shall reverse a Commission rule, regulation, order or decision, in whole or in part, if it finds that:

A. The findings of the Commission are not supported by substantial evidence based on the entire record of evidence
presented to or before the Commission for and against such rule, regulation, order or decision; or

B. The rule, regulation, order or decision is without the jurisdiction of the Commission; or

C. The rule, regulation, order or decision is in violation of the State or federal constitution or laws; or

D. The proceedings or manner by which the Commission considered and decided its rule, regulation, order or decision
were in violation of the State or federal constitution or laws, to the prejudice of the appellant.

(v) The court may affirm or reverse the rule, regulation, order or decision of the Commission in whole or in part, or to remand
the decision in whole or in part where a hearing has been held before the Commission, and to state the questions requiring
further hearings or proceedings and to give such other instructions as may be proper.
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(vi) When the court remands a rule, regulation, order or decision of the Commission, in whole or in part, the Commission
shall enter its final order with respect to the remanded rule, regulation, order or decision no later than 6 months after the
date of issuance of the court's mandate. The Commission shall enter its final order, with respect to any remanded matter
pending before it on the effective date of this amendatory Act of 1988, no later than 6 months after the effective date of this
amendatory Act of 1988. However, when the court mandates, or grants an extension of time which the court determines to
be necessary for, the taking of additional evidence, the Commission shall enter an interim order within 6 months after the
issuance of the mandate (or within 6 months after the effective date of this amendatory Act of 1988 in the case of a remanded
matter pending before it on the effective date of this amendatory Act of 1988), and the Commission shall enter its final order
within 5 months after the date the interim order was entered.

(f) When no appeal is taken from a rule, regulation, order or decision of the Commission, as herein provided, parties affected by
such rule, regulation, order or decision, shall be deemed to have waived the right to have the merits of the controversy reviewed
by a court and there shall be no trial of the merits of any controversy in which such rule, regulation, order or decision was made,
by any court to which application may be made for the enforcement of the same, or in any other judicial proceedings.
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APPEAL TO THE APPELLATE COURT OF ILLINOIS
THIRD JUDICIAL DISTRICT
FROM THE ILLINOIS COMMERCE COMMISSION
COMMONWEALTH EDISON COMPANY,
Petitioner-Appellant,
vs.
ILLINOIS COMMERCE COMMISSION; ROCK
ISLAND CLEAN LINE LLC, AMEREN
TRANSMISSION COMPANY OF ILLINOIS, THE
ENVIRONMENTAL LAW AND POLICY
CENTER, ILLINOIS AGRICULTURAL
ASSOCIATION a/k/a ILLINOIS FARM BUREAU,
THE NATURAL RESOURCES DEFENSE
COUNCIL, THE BUILDING OWNERS AND
MANAGERS ASSOCIATION OF CHICAGO,
FRIESLAND FARMS LLC, LARRY GREDES
AND STEVEN GREDES, JOSEPH H. CANTLIN,
TIMOTHY B. CANTLIN, JOHN L. CANTLIN,
JASON D. JAMES, JAMES AND SALLY
BEDEKER AND FIRST MIDWEST BANK TRUST
#6243, LOCAL UNIONS 51, 9, 145 & 196
INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS AFL-CIO, ILLINOIS
LANDOWNERS ALLIANCE NFP, DYNEGY
MIDWEST GENERATION LLC, DYNEGY
KENDALL ENERGY LLC, MIDWEST
GENERATION LLC and WIND ON THE WIRES,
Respondents-Appellees.
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Petition for Review of Orders of the
Illinois Commerce Commission in
its Docket No. 12-0560
Date of Petition for Review:
February 18, 2015
Date of Orders of the Illinois
Commerce Commission
Sought to Be Reviewed:
November 25, 2014
January 14, 2015
(served January 15, 2015)

NOTICE OF APPEAL
TO:

Elizabeth Rolando, Chief Clerk
Illinois Commerce Commission
527 East Capitol Avenue
Springfield, Illinois 62701

All Parties on the Attached Service List

Petitioner-Appellant Commonwealth Edison Company (“ComEd”), in accordance with
Section 10-201 of the Public Utilities Act, 220 ILCS 5/10-201, 83 Ill. Adm. Code § 200.890, Ill.
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S. Ct. R. 303 and 335, and other applicable law, hereby appeals to the Appellate Court of Illinois,
Third Judicial District, and seeks review by the Court of the following orders of the Illinois
Commerce Commission (the “Commission” or “ICC”) in ICC Docket No. 12-0560, captioned
Petition for an Order granting Rock Island Clean Line LLC a Certificate of Public Convenience
and Necessity pursuant to Section 8-406 of the Public Utilities Act as a Transmission Public
Utility and to construct, operate and maintain an electric transmission line and authorizing and
directing Rock Island pursuant to Section 8-503 of the Public Utilities Act to construct an
electric transmission line: (1) the Commission’s action at an open meeting of November 25,
2014; (2) the Commission’s final Order dated November 25, 2014; (3) the Commission’s action
at an open meeting of January 14, 2015, denying ComEd’s application for rehearing, notice of
which was served on January 15, 2015; and (4) all other rulings and orders of the Commission
supporting those actions in the proceeding below. ComEd seeks relief reversing in part the
above orders of the Commission and remanding this matter to the Commission for further
proceedings and the entry of an order on remand in accordance with the Court’s judgment.
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Dated: February 18, 2015

Respectfully submitted,
COMMONWEALTH EDISON COMPANY

By:
One of its attorneys
Thomas S. O’Neill
Senior Vice President & General Counsel
COMMONWEALTH EDISON COMPANY
440 S. LaSalle Street, Suite 3300
Chicago, Illinois 60605
(312) 394-5400
thomas.oneill@exeloncorp.com
Richard G. Bernet
Clark M. Stalker
10 South Dearborn Street, 49th Floor
Chicago, Illinois 60603
richard.bernet@exeloncorp.com
clark.stalker@exeloncorp.com

E. Glenn Rippie
Carmen L. Fosco
ROONEY RIPPIE & RATNASWAMY LLP
350 West Hubbard Street, Suite 600
Chicago, Illinois 60654
(312) 447-2800
glenn.rippie@r3law.com
carmen.fosco@r3law.com
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No. 3-15-________

IN THE APPELLATE COURT OF ILLINOIS
THIRD JUDICIAL DISTRICT
COMMONWEALTH EDISON COMPANY,
Petitioner-Appellant,
vs.
ILLINOIS COMMERCE COMMISSION; ROCK
ISLAND CLEAN LINE LLC, AMEREN
TRANSMISSION COMPANY OF ILLINOIS, THE
ENVIRONMENTAL LAW AND POLICY
CENTER, ILLINOIS AGRICULTURAL
ASSOCIATION a/k/a ILLINOIS FARM BUREAU,
THE NATURAL RESOURCES DEFENSE
COUNCIL, THE BUILDING OWNERS AND
MANAGERS ASSOCIATION OF CHICAGO,
FRIESLAND FARMS LLC, LARRY GREDES
AND STEVEN GREDES, JOSEPH H. CANTLIN,
TIMOTHY B. CANTLIN, JOHN L. CANTLIN,
JASON D. JAMES, JAMES AND SALLY
BEDEKER AND FIRST MIDWEST BANK TRUST
#6243, LOCAL UNIONS 51, 9, 145 & 196
INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS AFL-CIO, ILLINOIS
LANDOWNERS ALLIANCE NFP, DYNEGY
MIDWEST GENERATION LLC, DYNEGY
KENDALL ENERGY LLC, MIDWEST
GENERATION LLC and WIND ON THE WIRES,
Respondents-Appellees.

:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:

Petition for Review of Orders of the
Illinois Commerce Commission in
its Docket No. 12-0560
Date of Petition for Review:
February 18, 2015
Date of Orders of the Illinois
Commerce Commission
Sought to Be Reviewed:
November 25, 2014
January 14, 2015
(served January 15, 2015)

PETITION FOR REVIEW
TO:

Elizabeth Rolando, Chief Clerk
Illinois Commerce Commission
527 East Capitol Avenue
Springfield, Illinois 62701

All Parties on the Attached Service List

Petitioner-Appellant Commonwealth Edison Company (“ComEd”), in accordance with
Section 10-201 of the Public Utilities Act, 220 ILCS 5/10-201, 83 Ill. Adm. Code § 200.890, Ill.
S. Ct. R. 303 and 335, and other applicable law, hereby appeals to the Appellate Court of Illinois,
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Third Judicial District, and seeks review by the Court of the following orders of the Illinois
Commerce Commission (the “Commission” or “ICC”) in ICC Docket No. 12-0560, captioned
Petition for an Order granting Rock Island Clean Line LLC a Certificate of Public Convenience
and Necessity pursuant to Section 8-406 of the Public Utilities Act as a Transmission Public
Utility and to construct, operate and maintain an electric transmission line and authorizing and
directing Rock Island pursuant to Section 8-503 of the Public Utilities Act to construct an
electric transmission line: (1) the Commission’s action at an open meeting of November 25,
2014; (2) the Commission’s final Order dated November 25, 2014; (3) the Commission’s action
at an open meeting of January 14, 2015, denying ComEd’s application for rehearing, notice of
which was served on January 15, 2015; and (4) all other rulings and orders of the Commission
supporting those actions in the proceeding below. ComEd seeks relief reversing in part the
above orders of the Commission and remanding this matter to the Commission for further
proceedings and the entry of an order on remand in accordance with the Court’s judgment.
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Dated: February 18, 2015

Respectfully submitted,
COMMONWEALTH EDISON COMPANY

By:
One of its attorneys
Thomas S. O’Neill
Senior Vice President & General Counsel
COMMONWEALTH EDISON COMPANY
440 S. LaSalle Street, Suite 3300
Chicago, Illinois 60605
(312) 394-5400
thomas.oneill@exeloncorp.com
Richard G. Bernet
Clark M. Stalker
10 South Dearborn Street, 49th Floor
Chicago, Illinois 60603
richard.bernet@exeloncorp.com
clark.stalker@exeloncorp.com

E. Glenn Rippie
Carmen L. Fosco
ROONEY RIPPIE & RATNASWAMY LLP
350 West Hubbard Street, Suite 600
Chicago, Illinois 60654
(312) 447-2800
glenn.rippie@r3law.com
carmen.fosco@r3law.com
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APPEAL TO THE APPELLATE COURT OF ILLINOIS
THIRD JUDICIAL DISTRICT
FROM THE ILLINOIS COMMERCE COMMISSION
ILLINOIS AGRICULTURAL ASSOCIATION
a/k/a ILLINOIS FARM BUREAU,
Petitioner -Appellant,
vs.
ILLINOIS COMMERCE COMMISSION; ROCK
ISLAND CLEAN LINE LLC, AMEREN
TRANSMISSION COMPANY OF ILLINOIS, THE
ENVIRONMENTAL LAW AND POLICY
CENTER, COMMONWEALTH EDISON COMPANY,
THE NATURAL RESOURCES DEFENSE
COUNCIL, THE BUILDING OWNERS AND
MANAGERS ASSOCIATION OF CHICAGO,
FRIESLAND FARMS LLC, LARRY GREDES
AND STEVEN GREDES, JOSEPH H. CANTLIN,
TIMOTHY B. CANTLIN, JOHN L. CANTLIN,
JASON D. JAMES, JAMES AND SALLY
BEDEKER AND FIRST MIDWEST BANK TRUST
#6243, LOCAL UNIONS 51, 9, 145 & 196
INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS AFL-CIO, ILLINOIS
LANDOWNERS ALLIANCE NFP, DYNEGY
MIDWEST GENERATION LLC, DYNEGY
KENDALL ENERGY LLC, MIDWEST
GENERATION LLC and WIND ON THE WIRES,
Respondents-Appellees.
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Petition for Review of Orders of
the Illinois Commerce
Commission in its Docket No.
12-0560
Date of Petition for Review:
February 18, 2015
Date of Orders of the Illinois
Commerce Commission
Sought to Be Reviewed:
November 25, 2014
January 14, 2015
(served January 15, 2015)

NOTICE OF APPEAL
TO:

Barbara Trumbo, Chief Clerk
1004 Columbus Street
Ottawa, IL 61350
Petitioner-Appellant Illinois Agricultural Association a/k/a the Illinois Farm Bureau (the

“Illinois Farm Bureau”), in accordance with Section 10-201 of the Public Utilities Act, 220 ILCS
5/10-201, 83 Ill. Adm. Code § 200.890, Ill. S. Ct. R. 303 and 335, and other applicable law,
hereby appeals to the Appellate Court of Illinois, Third Judicial District, and seeks review by the
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Court of the following orders of the Illinois Commerce Commission (the “Commission” or
“ICC”) in ICC Docket No. 12-0560, captioned Petition for an Order granting Rock Island Clean
Line LLC a Certificate of Public Convenience and Necessity pursuant to Section 8-406 of the
Public Utilities Act as a Transmission Public Utility and to construct, operate and maintain an
electric transmission line and authorizing and directing Rock Island pursuant to Section 8-503 of
the Public Utilities Act to construct an electric transmission line: (1) the Commission’s action at
an open meeting of November 25, 2014; (2) the Commission’s final Order dated November 25,
2014; (3) the Commission’s action at an open meeting of January 14, 2015, denying the Illinois
Farm Bureau’s application for rehearing, notice of which was served on January 15, 2015; and
(4) all other rulings and orders of the Commission supporting those actions in the proceeding
below.

The Illinois Farm Bureau seeks relief reversing in part the above orders of the

Commission and remanding this matter to the Commission for further proceedings and the entry
of an order on remand in accordance with the Court’s judgment.
Dated: February 18, 2015.
ILLINOIS AGRICULTURAL ASSOCIATION
a/k/a the Illinois Farm Bureau

By:

One of Its Attorneys

BROWN, HAY & STEPHENS, LLP
Claire A. Manning (Reg. No. 3124724)
Charles Y. Davis (Reg. No. 6286010)
205 South Fifth Street, Suite 700
P.O. Box 2459
Springfield, IL 62705
(217) 544-8491
Fax: (217) 544-9609
cmanning@bhslaw.com
cdavis@bhslaw.com

Page 2 of 7
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

A-0258

121302

APPEAL TO THE APPELLATE COURT OF ILLINOIS
THIRD JUDICIAL DISTRICT
FROM THE ILLINOIS COMMERCE COMMISSION
ILLINOIS AGRICULTURAL ASSOCIATION
a/k/a ILLINOIS FARM BUREAU,
Petitioner -Appellant,
vs.
ILLINOIS COMMERCE COMMISSION; ROCK
ISLAND CLEAN LINE LLC, AMEREN
TRANSMISSION COMPANY OF ILLINOIS, THE
ENVIRONMENTAL LAW AND POLICY
CENTER, COMMONWEALTH EDISON COMPANY,
THE NATURAL RESOURCES DEFENSE
COUNCIL, THE BUILDING OWNERS AND
MANAGERS ASSOCIATION OF CHICAGO,
FRIESLAND FARMS LLC, LARRY GREDES
AND STEVEN GREDES, JOSEPH H. CANTLIN,
TIMOTHY B. CANTLIN, JOHN L. CANTLIN,
JASON D. JAMES, JAMES AND SALLY
BEDEKER AND FIRST MIDWEST BANK TRUST
#6243, LOCAL UNIONS 51, 9, 145 & 196
INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS AFL-CIO, ILLINOIS
LANDOWNERS ALLIANCE NFP, DYNEGY
MIDWEST GENERATION LLC, DYNEGY
KENDALL ENERGY LLC, MIDWEST
GENERATION LLC and WIND ON THE WIRES,
Respondents-Appellees.
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Petition for Review of Orders of
the Illinois Commerce
Commission in its Docket No.
12-0560
Date of Petition for Review:
February 18, 2015
Date of Orders of the Illinois
Commerce Commission
Sought to Be Reviewed:
November 25, 2014
January 14, 2015
(served January 15, 2015)

PETITION FOR REVIEW OF ORDERS
OF THE ILLINOIS COMMERCE COMMISSION DOCKET NO. 12-0560
Petitioner-Appellant Illinois Agricultural Association a/k/a the Illinois Farm Bureau (the
“Illinois Farm Bureau”), in accordance with Section 10-201 of the Public Utilities Act, 220 ILCS
5/10-201, 83 Ill. Adm. Code § 200.890, Ill. S. Ct. R. 303 and 335, and other applicable law,
hereby appeals to the Appellate Court of Illinois, Third Judicial District, and seeks review by the
Court of the following orders of the Illinois Commerce Commission (the “Commission” or
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“ICC”) in ICC Docket No. 12-0560, captioned Petition for an Order granting Rock Island Clean
Line LLC a Certificate of Public Convenience and Necessity pursuant to Section 8-406 of the
Public Utilities Act as a Transmission Public Utility and to construct, operate and maintain an
electric transmission line and authorizing and directing Rock Island pursuant to Section 8-503 of
the Public Utilities Act to construct an electric transmission line: (1) the Commission’s action at
an open meeting of November 25, 2014; (2) the Commission’s final Order dated November 25,
2014; (3) the Commission’s action at an open meeting of January 14, 2015, denying the Illinois
Farm Bureau’s application for rehearing, notice of which was served on January 15, 2015; and
(4) all other rulings and orders of the Commission supporting those actions in the proceeding
below.

The Illinois Farm Bureau seeks relief reversing in part the above orders of the

Commission and remanding this matter to the Commission for further proceedings and the entry
of an order on remand in accordance with the Court’s judgment.
Dated: February 18, 2015.
ILLINOIS AGRICULTURAL ASSOCIATION
a/k/a the Illinois Farm Bureau

By:

One of Its Attorneys

BROWN, HAY & STEPHENS, LLP
Claire A. Manning (Reg. No. 3124724)
Charles Y. Davis (Reg. No. 6286010)
205 South Fifth Street, Suite 700
P.O. Box 2459
Springfield, IL 62705
(217) 544-8491
Fax: (217) 544-9609
cmanning@bhslaw.com
cdavis@bhslaw.com
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APPEAL TO THE APPELLATE COURT OF ILLINOIS
THIRD JUDICIAL DISTRICT
FROM THE ILLINOIS COMMERCE COMMISSION

Illinois Landowners Alliance, NFP,
Petitioner-Appellant,

v.
Illinois Commerce Commission and
Commonwealth Edison Company,
Locals 51, 9, 145, and 196, International
Brotherhood of Electrical Workers, AFLCIO, Illinois Agricultural Association
a/k/a Illinois Farm Bureau. Wind on the
Wires, the Environmental Law & Policy
Center, National Resources Defense
Council, Building Owners and Managers
Association of Chicago, Dynegy
M idwest Generation, LLC, Dynegy
Kendall Energy, LLC, Ameren
Transmission Company of Illinois,
Midwest Generation LLC, John L.
Cantlin, Joseph H Cantlin,

Petition for Review of Order of the
Illinois Commerce Commission
Docket 12-0560
Date of the Orders of the Illinois
Commerce Commission Sought to
Be Reviewed: November 25, 2014
and January 14 2015 (denying
rehearing of Order)
1-

Respondents-Appellees.
NOTICE OF APPEAL

Please take notice that, pursuant to § 200.890 of the Illinois
Commerce Commission Rules of Practice, 83 Ill Admin. Code§ 200 890,
Section 10-201 of the Illinois Public Utilities Act, 220 ILCS 5/10-201 and
Illinois Supreme Court Rules 303 and 335, the Illinois Landowners
Alliance, NFP, by their attorneys, Shay Phillips, Ltd., are appealing the
Order filed and served on November 25, 2014, for which Appellant's
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Application for Rehearing was denied by Notice of Commission Action
filed and served on January 15, 2015 in the following docket:
Docket 12-0567: Petition for an Order granting Rock Island
Clean Line LLC a Certificate of Public Convenience and
Necessity pursuant to Section 8-406 of the Public Utilities Act as
a Transmission Public Utility and to Construct, Operate and
Marntarn an Electric Transmission Line and Authorizing and
Directing Rock Island Rock Island pursuant to Section 8-503 of
the Public Utilities Act to Construct an Electric Transmission
Line.

Dated: February 17, 2015

_ );/~
William M. Shay
Jonathan LA Phillips
John TD. Bathke
Shay Phillips, Ltd .
456 Fulton Street Suite 255
Peoria, IL 61602
wshay@skplawyers .com
jphillips@skplawyers.com
jbathke@skplawyers.com
309.494.6155

2
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APPEAL TO THE APPELLATE COURT OF ILLINOIS
FOR THE THIRD DISTRICT
FROM THE ILLINOIS COMMERCE COMMISSION

Illinois Landowners Alliance, NFP,
Petitioner-Appellant,

v.
Petition for Review of Order of the
Illinois Commerce Commission
Illinois Commerce Commission and
Commonwealth Edison Company,
Locals 51, 9, 145, and 196, International Docket No. 12-0560
Brotherhood of Electrical Workers, AFLCIO, Illinois Agricultural Assoc1at1on
a/k/a Illinois Farm Bureau, Wind on the
Wires, the Environmental Law & Policy
Center, National Resources Defense
Council, Building Owners and Managers
Association of Chicago, Dynegy
Midwest Generation, LLC, Dynegy
Kendall Energy, LLC, Ameren
Transmission Company of Illinois,
Midwest Generation, LLC, John L
Cantlin, Joseph H Cantlin,

-

Respondents-Appellees. - - - - - ' - - - - - - - - - - - - - - - .

Petition for Review of Order of the Illinois Commerce Commission
Docket Number 12-0560
____,

~---------~

___________

Pursuant to Section 10-201 of the Illinois Public Utilities Act (the
"Act"), 220 ILCS 5/10-201 , and Supreme Court Rule 335, Illinois Landowners
Alliance, NFP hereby petitions the court for review of the order of the Illinois
Commerce Commission which granted Rock Island Clean Line, LLC a
Certificate of Public Convenience and Necessity pursuant to Section 8-406 of
the Public Utilities Act as a Transmission Public Utility and to Construct,
Operate and Maintain an Electric Transmission Line, which order was served
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on November 25, 2014, and for which Petitioners' Application for Rehearing
was denied by Notice of Commission Action filed and served on January 15,
2015.

Dated: F,ebruary 17, 2015

William M Shay
Jonathan LA Phillips
John T.D. Bathke
Shay Phillips, Ltd
456 Fulton Street, Suite 255
Peoria, IL 61602
wshay@skplawyers.com
jphillips@skplawyers.com
jbathke@skplawyers.com -------------------------~
309.494.6155

2
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•

1

1-6

6

•

•

C-00001

Oct102012
Verified Petition of Rock Island Clean Line LLC for a
Certificate of Public Convenience and Necessity as a
Transmission Public Utility and to Construct, Operate and
Maintain an Electric Transmission Line and Authorizing
and Directing Rock Island Clean Line to Construct an
Electric Transmission Line, filed by Schiff Hardin LLP.
(Electronic)

* C-00164

Oct102012
Direct Testimony on behalf of Rock Island Clean Line
LLC filed by Schiff Hardin LLP. (Proprietary in Part)

C-01253

Oct 11 2012
Affidavit on behalf of Rock Island Clean Line LLC filed by
Schiff Hardin LLP.

C-01255

Oct152012
Verified Petition to Intervene of Local Unions 51, 9, 145 &
196, International Brotherhood of Electrical Workers,
AFL-CIO, filed by Schuchat Cook & Werner. (Electronic)

C-01262

Oct 19 2012
Petition to Intervene on behalf of the Illinois Agricultural
Association a/k/a Illinois Farm Bureau, filed by Brown
Hay & Stephens LLP. (Electronic)

C-01267

Oct 24 2012
Entry of Appearance of Landowner, Joseph H. Cantlin,
filed. (Electronic)

C-01271

Oct 25 2012
Verified Petition to Intervene of Commonwealth Edison
Company, filed. (Electronic)

C-01278

Oct 26 2012
Petition to Intervene of Dynegy Midwest Generation, LLC
and Dynegy Kendall Energy, LLC, filed. (Electronic)

C-01284

Oct 29 2012
Entry of Appearance on behalf of James Bedeker, Sally
Bedeker and First Midwest Bank Trust #6243, filed by
Schain Burney Banks & Kenny Ltd. (mailed by USPS October 25, 2012)

C-01288

Nov 1 2012
Petition for Leave to Intervene of Wind on the Wires filed.
(electronic)

* See Proprietary Volume 49
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C-01299

Nov 9 2012
Memorialization of Ex Parte Communication from
Interested Party filed on behalf of the Staff of the Illinois
Commerce Commission.

C-01302

Nov192012
Petition to Intervene of Midwest Generation, LLC, filed.
(Electronic)

C-01306

Nov 20 2012
Memorialization of Ex Parte Communication from
Interested Party filed on behalf of the Staff of the Illinois
Commerce Commission.

C-01309

Nov 27 2012
Supplemental Direct Testimony on behalf of Rock Island
Clean Line LLC filed by Schiff Hardin LLP.

C-01317

Nov 28 2012
Petition for Leave to Intervene on behalf of Illinois
Landowners Alliance, NFP, filed by Shay Law Group, Ltd.
(Electronic)

C-01330

Nov 28 2012
Motion to Appear Pro Hae Vice, filed by Shaw Law
Group, Ltd. on behalf of Illinois Landowners Alliance,
NFP. (Electronic)

C-01340

Dec 6 2012
Ameren Transmission Company of Illinois' Verified
Petition to Intervene, filed. (Electronic)

C-01345

Dec 7 2012
Rock Island Clean Line LLC's Motion for Entry of
Protective Order, filed by Schiff Hardin LLP. (Electronic)

C-01361

Dec 7 2012
Appearance on behalf of Landowner, Timothy B. Cantlin,
filed by Law Office of Timothy B. Cantlin. (Electronic)

C-01368

Dec132012
Petition to Intervene of the Environmental Law and Policy
Center, filed. (Electronic)

C-01376

Dec 18 2012
Additional Supplemental Direct Testimony on behalf of
Rock Island Clean Line LLC filed by Schiff Hardin LLP .

•
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C-01400

Dec 21 2012
Set for Prehearing Conference by the Administrative Law
Judge on January 8, 2013, in Springfield at 10:00 A.M.
Notice also given by the Administrative Law Judge that
due to the length of the list of entities to receive notice of
the prehearing conference in this proceeding, the list is
not enclosed. The list is available electronically on the
Commission's
e-Docket
system
at
http://www.icc.illinois.gov/e-docket/. Those unable to
access the list electronically may request a hard copy by
calling the Commission's Chief Clerk's Office at 217/7827434. Notice mailed to parties. (Notice also mailed to
parties from Exhibits 7, 8, 9 & 12)

C-01428

Dec 28 2012
Rock Island Clean Line LLC's Notice of Changes to
Service List, filed by Schiff Hardin LLP. (Electronic)

C-01433

Jan 3 2013
Rock Island Clean Line LLC's Motion for Entry of a Case
Management Plan, filed by Schiff Hardin LLP.
(Electronic)

C-01442

Jan 3 2013
Rock Island Clean Line LLC's Objections to Petition to
Intervene of Illinois Landowners Alliance NFP, filed by
Schiff Hardin LLP. (Electronic)

•

Jan 4 2013
Notice given by the Administrative Law Judge that the
call-in number for accessing the prehearing conference
on January 8, 2013 by telephone is the following: 1-888255-1101, Passcode: 3122585680#. Notice served
electronically to parties.
C-01449

Jan 7 2013
Additional Appearance of Commonwealth Edison
Company, filed by Rooney Rippie & Ratnaswamy LLP.
(Electronic)

C-01457

Jan 7 2013
Motion to Compel the Commission to Consult with the
Illinois Department of Natural Resources, filed by Shay
Kepple Phillips, Ltd. on behalf of the Illinois Landowners
Alliance, NFP. (Electronic)

•
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Jan 8 2013
Heard by Administrative Law Judge Jones and continued
to March 19, 2013, in Springfield, at 9:00 A.M.
Intervening Petitions filed by the following were granted:
Environmental Law and Policy Center; Ameren
Transmission Company of Illinois; Midwest Generation,
LLC; Wind on the Wires; Dynegy Midwest Generation,
LLC and Dynegy Kendall Energy, LLC; Commonwealth
Edison Company; Illinois Agricultural Association a/k/a
Illinois Farm Bureau; Local Unions 51, 9, 145 & 196,
International Brotherhood of Electrical Workers, AFLCIO. The Intervening Petition filed by Illinois Landowners
Alliance, NFP was granted, subject to conditions.
7

•

C-01465

Jan 9 2013
Amended Motion to Compel the Commission to Consult
with the Illinois Department of Natural Resources, filed by
Shay Kepple Phillips, Ltd. on behalf of the Illinois
Landowners Alliance, NFP. (Electronic)

C-01473

Jan 14 2013
Verified Petition to Intervene of Jason D. James, filed.
(mailed by USPS - no date noted)

C-01477

Jan 17 2013
Verified Petition to Intervene of Landowner, Timothy B.
Cantlin, filed. (Electronic)

C-01489

Jan 17 2013
Verified Petition to Intervene of Landowner, John L.
Cantlin, filed. (Electronic)

C-01497

Jan 17 2013
Memorialization of Ex Parte Communication from
Interested Party filed on behalf of the Staff of the Illinois
Commerce Commission.

C-01526

Jan 23 2013
Rock Island Clean Line LLC's Response to Motion to
Compel the Commission to Consult with the Illinois
Department of Natural Resources, filed by Schiff Hardin
LLP. (Electronic)

C-01546

Jan 23 2013
Staff of the Illinois Commerce Commission Response to
the Illinois Landowners Alliance's Amended Motion to
Compel the Commission to Consult with the Illinois
Department of Natural Resources, filed. (Electronic)

•
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C-01557

Jan 24 2013
Verified Petition to Intervene of
and First Midwest Bank as
Agreement Commonly Known
Schain burney Banks & Kenny.

James and Sally Bedeker
Trustee under a Trust
as Trust #6243, filed by
(Electronic)

C-01572

Jan 29 2013
Illinois Landowners Alliance Reply to Staff & Rock Island
Regarding ILA's Motion to Compel Consultation, filed by
Shay Kepple Phillips Ltd. (Electronic)

C-01589

Jan 31 2013
Motion to Transfer Public Comments from Docket 100579, filed by Shay Kepple Phillips Ltd. on behalf of
Illinois Landowners Alliance, NFP. (Electronic)

C-01592

Feb 4 2013
Rock Island Clean Line LLC's Supplemental Filing
Concerning Motion for Entry of Protective Order, filed by
Schiff Hardin LLP. (Electronic)

C-01598

Feb 4 2013
Motion for Public Forum, filed by Shay Kepple Phillips
Ltd. on behalf of The Illinois Landowners Alliance, NFP.
(Electronic)

C-01601

Feb 6 2013
Verified Petition to Intervene of Joseph H. Cantlin, filed.
(Electronic)

C-01608

Feb72013
The Building Owners And Managers Association of
Chicago's Verified Petition for Leave to Intervene, filed by
Law Office of Michael A. Munson. (Electronic)

C-01618

Feb72013
Motion to Dismiss of the Illinois Agricultural Association,
filed by Brown Hay & Stephens LLP. (Electronic)

C-01659

Feb 7 2013
Motion to Dismiss, filed by Shay Kepple Phillips Ltd. on
behalf of the Illinois Landowners Alliance, NFP.
(Electronic)

C-01679

Feb112013
Rock Island Clean Line LLC's Response to Illinois
Landowner Alliance Motion for Public Forum, filed by
Schiff Hardin LLP. (Electronic)

•

Page 5 of Index

A-0269
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

PAGE

121302
DOCKET ENTRY
12-0560

•

Feb 14 2013
Notice given that a public forum is scheduled for the
following location, date and time: Lake Wildwood
Community's Arrowhead Lodge, Varna, Illinois, on
March 21, 2013, at the hour of 7:00 P.M. The forum is for
the purpose of receiving public comment concerning the
Petition for a Certificate of Public Convenience and
Necessity proposed by Rock Island Clean Line LLC.
While one or more members of the Commission might
attend, a Commission staff member, serving as a public
forum officer, will preside. Any questions or concerns
regarding a public forum may be directed to Robert
Bensko, Homeland Security Director, Illinois Commerce
Commission,
at
217/524-5049.
Parties
advised
electronically.

7

C-01686

Feb 15 2013
Notice, filed by Shay Kepple & Phillips Ltd. on behalf of
Illinois Landowners Alliance, NFP. (Electronic)
Feb152013
Notice given that the Notice of Public Forum served
February 14, 2013 in this docket number carried incorrect
information. It should have been served in Docket 120603c. Therefore the Notice of Public Forum in docket
12-0560 is cancelled. Parties advised electronically .

•
8

C-01704

Feb 20 2013
Notice given of the following Administrative Law Judge's
ruling: In the Public Comments section of e-Docket in
Docket No. 12-0560, an entry shall be made indicating
the following: Those comments contained in the Public
Comments section of e-Docket in Docket No. 10-0579
that are dated not later than October 10, 2012 shall be
deemed transferred, and incorporated by reference, into
the Public Comments section of e-Docket in Docket No.
12-0560. Parties advised electronically.

C-01708

Feb 21 2013
Rock Island Clean Line LLC's Response to Motions to
Dismiss of Illinois Agricultural Association and Illinois
Landowners Alliance NFP, filed by Schiff Hardin LLP.
(Electronic)

C-01765

Feb 21 2013
Response to Motions to Dismiss of Illinois Landowner's
Association and Illinois Agricultural Association, filed by
Wind on the Wires. (Electronic)

•
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C-01773

Feb 21 2013
Response of Commonwealth Edison Company to the
Motions to Dismiss by the Illinois Landowners Alliance
and the Illinois Agricultural Association, filed by Rooney
Rippie & Ratnaswamy LLP. (Electronic)

C-01790

Feb 21 2013
Response of IBEW Locals 51, 9, 145, & 196 to the
Motions to Dismiss by the Illinois Landowners Alliance
and the Illinois Agricultural Association, filed by Schuchat
Cook & Werner. (Electronic)

C-01794

Feb 25 2013
Petition for Leave to Intervene by Friesland Farms LLC,
Larry Gerdes and Steven Gerdes ("Gerdes Parties"), filed
by Hinshaw & Culbertson LLP. (Electronic)

C-01801

Feb 27 2013
Notice given of a ruling by the Administrative Law Judge
that the "Motion for Entry of Protective Order" filed on
behalf of Rock Island Clean Line LLC is hereby granted
except as provided below: Paragraph 5: The phrase
"Other than as set forth in the preceding sentence" is not
adopted. Paragraph 6: The Office of the Attorney General
("OAG") has not intervened in this proceeding. Provisions
relating specifically to the OAG are not adopted at this
time. Paragraph 11: Confidential versions of the
documents containing Confidential Information shall be
served only on applicable Commission employees and
the attorneys for the parties granted access to the
Confidential Information. Paragraph 12: The procedures
addressed in this paragraph will not be determined in this
ruling. Paragraph 14: With respect to documents that are
part of the Commission's record, the period of protection
is two years from the date of this ruling, and this ruling
will not dictate the specific manner or procedures to be
used by the Commission in affording protection to the
documents. A longer period may be requested, if
supported by a showing of good cause. Paragraph 26:
Terms regarding "liability for damages and penalties" and
a party's "right to pursue all legal and equitable remedies"
are not adopted as part of the protective order. Whether
such terms are otherwise appropriate as between the
parties is a question that is not reached in this ruling.
Paragraph 27:
Designations of information as
Confidential, Confidential & Proprietary or CEii shall be
made in good faith. Blanket designations made without
consideration of the nature of the specific information
being designated shall not be utilized. Whether other
terms in Paragraph 27 are appropriate as between the
parties is a question that is not reached in this ruling. The
provisions in the Commission's Rules of Practice, such

•

•
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as those governing the submission of public redacted
versions, and the identification on the proprietary copy of
the specific information that has been claimed to be
confidential, remain fully applicable. This ruling does not
purport to interpret or enforce 220 ILCS 5/4-404 or 5/5108. This ruling does not purport to preclude the
Commission's Clerk's Office from using its normal
procedures in the handling and protection of confidential
or proprietary documents on e-Docket or otherwise.
Parties may seek modifications or clarifications of this
ruling. The ruling may be modified where deemed
appropriate. Notice served electronically to parties.

8

•

C-01806

Mar 7 2013
Rock Island Clean Line LLC's Reply to Section Ill of the
Response of Commonwealth Edison Company to
Motions to Dismiss, filed by Schiff Hardin LLP.
(Electronic)

C-01816

Mar 7 2013
Reply in Support of Motion to Dismiss of the Illinois
Agricultural Association, filed by Brown Hay & Stephens
LLP. (Electronic)

C-01827

Mar 7 2013
Reply of Illinois Landowners Alliance to Responses to
Motion to Dismiss, filed by Shay Kepple Phillips, Ltd .
(Electronic)

C-01856

Mar 12 2013
Notice of Change of Address, filed by Dynegy Inc.
(Electronic)

C-01891

Mar 18 2013
Notice given of the attached Administrative Law Judge's
Rulings. Notice served electronically to parties.
Mar 19 2013
Heard by Administrative Law Judge Jones and continued
to December 3, 2013, in Springfield, at 10:00 A.M.

C-01900

Mar 29 2013
Appearance on behalf of Rock Island Clean Line LLC,
filed by Schiff Hardin LLP. (Electronic)

C-01906

Mar 29 2013
Rock Island Clean Line LLC's Motion for Entry of Revised
Order Regarding Protection of Confidential Information,
filed by Schiff Hardin LLP. (Electronic)

•
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•

C-01934

Apr 2 2013
Notice given of a scheduling ruling by the Administrative
Law Judge regarding Rock Island Clean Line LLC's
("Movant") "Motion for Entry of Revised Order Regarding
Protection of Confidential Information" ("Motion") as
follows: If any Party disagrees with Movant's
representation that Attachment A to the Motion properly
reflects the modifications made in the ruling issued
February 27, 2013, the due date for filing a response
stating those objections is April 5, 2013. Notice served
electronically to parties.

C-01938

Apr 9 2013
Verified Petition to Intervene of the Illinois Department of
Agriculture, filed. (Hand Delivered)

C-01950

Apr 10 2013
Notice given of the attached Protective Order issued by
the Administrative
Law Judge.
Notice
served
electronically to parties.

C-01963

May 21 2013
Memorialization of Ex Parte Communication from
Interested Party filed on behalf of the Staff of the Illinois
Commerce Commission.

C-01966

May 31 2013
Exhibits on behalf of Rock Island Clean Line LLC filed by
Schiff Hardin LLC.

C-01997

Jun 6 2013
Memorializations of Ex Parte Communication from
Interested Party filed on behalf of the Staff of the Illinois
Commerce Commission.

C-02009

Jun 6 2013
Correspondence regarding withdrawal of Attorneys filed
by Shay Kepple Phillips, Ltd.

C-02010

Jun 18 2013
Exhibits on behalf of Rock Island Clean Line LLC filed by
Schiff Hardin LLC.

C-02035

Jun 20 2013
Revised Landowner Information Packet for Rock Island
Clean Line Project, filed by Schiff Hardin LLP.
(Electronic)

C-02060

Jun 25 2013
Direct Testimony of the Staff of the Illinois Commerce
Commission fiiled .

•
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C-02147

Jun 25 2013
Direct Testimony on behalf of Local Union Nos. 51, 9,
145 and 196, International Brotherhood of Electrical
Workers, AFL-CIO filed by Schuchat, Cook & Werner.

9 & 10

C-02156

Jun 25 2013
Direct Testimony on behalf of Illinois
Alliance, NFP filed by Shay Phillips, Ltd.

10

10 & 11

11

•

•

Landowners

C-02289

Jun 25 2013
Direct Testimony of Wind on the Wires filed.

C-02327

Jun 25 2013
Direct Testimony of James Bedeker on behalf of himself,
Sally Bedeker, and First Midwest Bank as Trustee under
a Trust Agreement commonly known as Trust #6243 filed
by Schain Burney Banks & Kenny.

* C-02332

Jun 25 2013
Direct Testimony on behalf of Commonwealth Edison
Company filed by Rooney Rippie & Ratnaswamy LLP.
(Proprietary in Part)

C-02545

Jun 25 2013
Direct Testimony on behalf of the Building Owners and
Managers Association of Chicago filed by Law Office of
Michael A. Munson.

C-02559

Jul 3 2013
Errata (by Letter) to Direct Testimony on behalf of
Commonwealth Edison Company, filed by Rooney Rippie
& Ratnaswamy LLP. (Electronic)

C-02667

Jul82013
Memorializations of Ex Parte Communication from
Interested Party filed on behalf of the Staff of the Illinois
Commerce Commission.

C-02679

Jul 10 2013
Entry of Appearance of Commonwealth Edison
Company, filed. (mailed by Federal Express - July 9,
2013)

C-02689

Jul 12 2013
Renewed Motion to Compel the Commission to Consult
with the Illinois Department of Natural Resources, filed by
Shay Kepple Philips Ltd. on behalf of Illinois Landowners
Alliance, NFP. (Electronic)

* See Proprietary Volume 49
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C-02701

Jul 26 2013
Staff of the Illinois Commerce Commission Response To
The Illinois Landowners Alliance's Renewed Motion To
Compel The Commission To Consult With The Illinois
Department Of Natural Resources filed. (electronic)

12

C-02716

Jul 26 2013
Rock Island Clean Line LLC's Response to Illinois
Landowner Alliance's Renewed Motion to Compel the
Commission to Consult with the Illinois Department of
Natural Resources filed by Schiff Hardin LLP.
(electronically)

C-02740

Jul 26 2013
Letter to ALJ from Illinois Landowners Alliance filed by
Shay Phillips, Ltd.

C-02741

Jul 29 2013
Rock Island Clean Line LLC's Letter to Administrative
Law Judge Concerning Public Forum filed by Schiff
Hardin LLP.

C-02747

Jul 30 2013
Letter to ALJ from Illinois Landowners Alliance regarding
Public Forum filed by Shay Phillips, Ltd.

C-02749

Jul312013
Illinois Landowners Alliance Reply to Staff & Rock Island
Regarding
ILA's
Renewed
Motion
to
Compel
Consultation, filed by Shay Kepple Phillips, Ltd.
(Electronic)

C-02777

Aug 2 2013
Notice of Change to Service List and Withdrawal of
Appearance, filed by Midwest Generation, LLC.
(Electronic)

C-02778

Aug 5 2013
Memorializations of Ex Parte Communication from
Interested Party filed on behalf of the Staff of the Illinois
Commerce Commission.

C-02784

Aug 7 2013
Memorialization of Ex Parte Communication from
Interested Party filed on behalf of the Staff of the Illinois
Commerce Commission .

•
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* C-02789

Aug 20 2013
Rebuttal Testimony on behalf of Rock Island Clean Line
LLC filed by Schiff Hardin LLP. (Proprietary in Part)
Aug 22 2013
Notice is hereby given that a public forum is scheduled
for the following location, date and time: Mendota High
School Auditorium, 152 N. 4453rd Rd., or US Hwy 52,
Mendota, Illinois on September 18, 2013, at the hour of
7:00 P.M. The forum is for the purpose of receiving public
comment concerning the Petition for an Order granting
Rock Island Clean Line LLC a Certificate of Public
Convenience and Necessity pursuant to Section 8-406 of
the Public Utilities Act as a Transmission Public Utility
and to Construct, Operate and Maintain an Electric
Transmission Line and Authorizing and Directing Rock
Island Rock Island pursuant to Section 8-503 of the
Public Utilities Act to Construct an Electric Transmission
Line proposed by Rock Island Clean Line LLC. While one
or more members of the Commission might attend, a
Commission staff member, serving as a public forum
officer, will preside. Any questions or concerns regarding
a public forum may be directed to Robert Bensko,
Homeland
Security
Director,
Illinois
Commerce
Commission,
at
217/524-5049.
Notice
served
electronically to parties .

19

C-04483

Aug 27 2013
Commonwealth Edison Company's Motion to Modify
Schedule, filed by Rooney Rippie & Ratnaswamy LLP.
(Electronic)

C-04492

Aug 28 2013
Staff of the Illinois Commerce Commission Motion to
Amend Schedule, filed. (Electronic)

C-04501

Aug 30 2013
Verified Petition to Intervene of Natural Resources
Defense Council, filed. (Electronic)

C-04506

Aug 30 2013
Notice given of the following scheduling ruling by the
Administrative Law Judge regarding the Motion to Modify
Schedule ("Motion") filed by Commonwealth Edison
Company on August 27, 2013: The due date for the filing
of any objections to the Motion is September 3, 2013.
Copies shall be served electronically on other Parties and
on the Administrative Law Judge on the date of filling.
Parties advised electronically.

* See Proprietary Volume 49
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C-04510

Aug 30 2013
Motion to Withdraw of the Illinois
Agriculture, filed. (Hand Delivered)

Department of

C-04520

Sep 3 2013
ILA Response to Staff of the Illinois Commerce
Commission Motion to Amend Schedule, filed by Shay
Kepple Phillips, Ltd. (Electronic)

C-04528

Sep 4 2013
Notice is hereby given of the following scheduling ruling
by the Administrative Law Judge regarding the Motion to
Amend Schedule ("Motion") filed by the Staff of the
Illinois Commerce Commission on August 28, 2013: The
due date for the filing of any other responses to the
Motion is September 6, 2013. Copies shall be served
electronically on other Parties and on the Administrative
Law Judge on the date of filling. Notice served
electronically to parties.

C-04532

Sep 4 2013
Notice is hereby given of the following ruling by the
Administrative Law Judge regarding the Motion to Modify
Schedule ("Motion") filed by Commonwealth Edison
Company ("ComEd") on August 27, 2013: The additions
and other modifications to the testimony-filing schedule
as proposed in the ComEd Motion are approved. These
filings shall be made with the Commission, and copies
shall be served electronically on other Parties and on the
Administrative Law Judge on the date of filing. Notice
served electrinically to parties.

C-04536

Sep 17 2013
Notice is hereby given of the following scheduling ruling
by the Administrative Law Judge: The revisions to the
hearing schedule as proposed in the" Motion to Amend
Schedule" filed by the Staff of the Illinois Commerce
Commission ("Staff") on August 28, 2013 are approved.
Notice served electronically to parties.

C-04540

Sep172013
Notice is hereby given of the attached Administrative Law
Judge's Ruling. Notice served electronically to parties.

C-04548

Sep 17 2013
Rebuttal Testimony on behalf of Illinois Landowners
Alliance, NFP filed by Shay Phillips, Ltd .

•

•
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C-04558

Sept 17 2013
Cross Rebuttal Testimony of Wind on the Wires filed.

C-04566

Sep 17 2013
Cross-Rebuttal Testimony on behalf of Commonwealth
Edison Company filed by Rooney Rippie & Ratnaswamy
LLP.

C-04583

Sep 19 2013
Memorialization of Ex Parte Communication from
Interested Party filed on behalf of the Staff of the Illinois
Commerce Commission.

C-04587

Oct12013
Illinois Landowners Alliance Response to Administrative
Law Judge's Ruling of September 17, 2013, filed by Shay
Kepple Phillips, LTD. (electronic)

C-04597

Oct22013
Revised Rebuttal Testimony on behalf of Rock Island
Clean Line LLC filed by Schiff Hardin LLP.
Oct22013
Revised Rebuttal Testimony on behalf of Rock Island
Clean Line LLC filed by Schiff Hardin LLP. (Proprietary
Version)

*

•

C-04674

Oct 2 2013
Memorialization of Ex Parte Communication from
Interested Party filed on behalf of the Staff of the Illinois
Commerce Commission.

C-04683

Oct 3 2013
Notice given of the following scheduling ruling by the
Administrative Law Judge: The due date for the filing of
any responses to the Illinois Landowners Alliance's
Response filed October 1, 2013 is October 15, 2013.
Notice served electronically to parties.
Oct 8 2013
Hearing scheduled for December 3 & 4, 2013, continued
by the Administrative Law Judge to December 5, 6, 10 13, 2013, in Springfield at 10:00 A.M. Notice served
electronically to parties.

•

* See Proprietary Volume 49
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Oct 8 2013
Notice given that a public forum is scheduled for the
following location, date and time: Mendota High School
Gym (this is a change of venue), 152 N. 4453rd Rd., or
152 E. US Hwy 52, Mendota, Illinois on October 28,
2013, at 7:00 P.M. The building will be opened at
6:00 P.M. promptly. Parking is recommended in the front
of the high school. The forum is for the purpose of
receiving public comment concerning the Petition for an
Order granting Rock Island Clean Line LLC a Certificate
of Public Convenience and Necessity pursuant to Section
8-406 of the Public Utilities Act as a Transmission Public
Utility and to Construct, Operate and Maintain an Electric
Transmission Line and Authorizing and Directing Rock
Island Rock Island pursuant to Section 8-503 of the
Public Utilities Act to Construct an Electric Transmission
Line proposed by Rock Island Clean Line LLC. While one
or more members of the Commission might attend, a
Commission staff member, serving as a public forum
officer, will preside. Any questions or concerns regarding
a public forum may be directed to Robert Bensko,
Homeland
Security
Director,
Illinois
Commerce
Commission,
at
217/524-5049.
Notice
served
electronically to parties.
19

20

C-04687

Oct 8 2013
Revised Exhibits on behalf of Rock Island Clean Line
LLC field by Schiff Hardin LLP.

C-04716

Oct152013
Rock Island Clean Line LLC's Response to Illinois
Landowner Alliance's Response to Administrative Law
Judge's Ruling of September 17, 2013, filed by Schiff
Hardin LLP. (Electronic)

C-04723

Oct152013
Staff of the Illinois Commerce Commission Response to
the Illinois Landowners Alliance's Response filed
October 1, 2013, filed. (Electronic)

C-04739

Oct 15 2013
Rebuttal Testimony of the Staff of the Illinois Commerce
Commission filed.

C-04765

Oct152013
Cross Surrebuttal Testimony on behalf of Wind on the
Wires filed.

C-04773

Oct152013
Rebuttal Testimony on behalf of Illinois Landowners
Alliance, NFP filed by Shay Phillips, Ltd .

•
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•

* C-04812

Oct152013
Rebuttal Testimony on behalf of Commonwealth Edison
Company filed by Rooney Rippie & Ratnaswamy LLP.
(Proprietary in Part)

C-04879

Oct 16 2013
Motion to Strike Portion of Staff's Response to ILA's
Response to ALJ's Ruling of September 17, 2013, filed
by Shay Kepple PHillips, Ltd. (Electronic)

C-04887

Oct212013
Errata (by Letter) to the Direct Testimony on behalf of
Commonwealth Edison Company, filed by Rooney Rippie
& Ratnaswamy LLP. (Electronic)

C-04899

Oct 22 2013
Memorializations of Ex Parte Communication from
Interested Party filed on behalf of the Staff of the Illinois
Commerce Commission.

C-04908

Oct 25 2013
Errata (by Letter) to Rebuttal Testimony on behalf of
Illinois Landowners Alliance, NFP, filed by Shay Kepple
Phillips, Ltd. (Electronic)

C-04949

Oct 29 2013
Staff of the Illinois Commerce Commission Response in
Opposition to the Illinois Landowners Alliance's Motion to
Strike Portions of the Staff's Response to ILA's
Response to ALJ's Ruling of September 17, 2013, filed.
(Electronic)

C-04966

Nov 5 2013
Staff of the Illinois Commerce Commission Motion for
Leave to File Instanter, filed. (Electronic)

C-04975

Nov 5 2013
ILA Reply to Staff Response to Motion to Strike Portions
of Staff's Response to ILA's Response to ALJ's Ruling of
September 17, 2013, filed by Shay Kepple Phillips, Ltd.
(Electronic)

C-04986

Nov 5 2013
Revised Rebuttal Testimony of the Staff of the Illinois
Commerce Commission filed.

* See Proprietary Volume 49
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C-05011

Nov 5 2013
Revised Exhibit on behalf of Rock Island Clean Line LLC
filed by Schiff Hardin LLP.

21 & 22

C-05019

Nov 12 2013
Surrebuttal Testimony on behalf of Rock Island Clean
Line LLC filed by Schiff Hardin LLP.

22

C-05293

Nov 14 2013
Rock Island Clean Line LLC's Motion for Leave to File
Instanter Rock Island Exhibits 1.7, 1.8 and 1.9, filed by
Schiff Hardin LLP on behalf of Rock Island Clean Line
LLC. (Electronic)

C-05326

Nov 15 2013
Additional Appearance on behalf of Commonwealth
Edison Company, filed by Rooney Rippie & Ratnaswamy
LLP. (Electronic)

C-05332

Nov 18 2013
Appearance on behalf of Rock Island Clean Line LLC,
filed by Schiff Hardin LLP. (Electronic)

C-05340

Nov 25 2013
Notice is hereby given of the following ruling by the
Administrative Law Judge regarding the circulation of
exhibit lists: Parties shall circulate a list of the filed (i.e .
"prepared") testimony and exhibits that they intend to
offer into the evidentiary record. These lists shall be sent
electronically to the other Parties and to the
Administrative Law Judge not later than December 2,
2013. For each evidentiary item to be offered, the list
shall at a minimum identify the following information: the
witness; the exhibit number and a brief description of
each item (e.g. "direct testimony"); and the "date filed" as
shown on e-Docket under "Documents." If the item does
not contain an exhibit number, one will be assigned. Do
not list "tracking numbers." Notice served electronically to
parties.

C-05344

Nov 26 2013
Errata to Rebuttal Testimony of the Staff of the Illinois
Commerce Commission, filed. (Electronic)

C-05352

Nov 26 2013
Revised Rebuttal Testimony of the Staff of the Illinois
Commerce Commission filed.

C-05376

Nov 27 2013
Revised Testimony on behalf of Rock Island Clean Line
LLC filed by Schiff Hardin LLP .

•

•
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C-05428

Dec 2 2013
Entry of Appearance on behalf of Rock Island Clean Line
LLC, filed by Schiff Hardin LLP. (Electronic)

C-05434

Dec 2 2013
Verified Statement of Out-of-State Attorney pursuant to
Supreme Court Rule 707, filed by Schiff Hardin LLP on
behalf of Rock Island Clean Line LLC. (Electronic)

22 & 23

C-05443

Dec 2 2013
Revised Rebuttal and Surrebuttal Testimony on behalf of
Rock Island Clean Line LLC filed by Schiff Hardin LLP.

23

C-05517

Dec 3 2013
Direct Testimony on behalf of the Gerdes Parties filed by
Hinshaw & Culbertson LLP.

C-05596

Dec 4 2013
Notice given of the attached Administrative Law Judge's
Ruling. Notice served electronically to parties.

C-05598

Dec 5 2013
Motion to Admit Testimony filed by Schuchat, Cook &
Werner on behalf of International Brotherhood of Electric
Workers (IBEW). (electronic)
Dec 5 2013
Heard by Administrative Law Judge Jones and continued
to December 6, 2013, in Springfield, at 9:30 AM.

C-05602

Dec 5 2013
Revised Testimony on behalf of the Illinois Landowners
Alliance, NFP filed by Shay Phillips, Ltd.

C-05651

Dec 5 2013
Testimony on behalf of Staff of the Illinois Commerce
Commission filed.
Dec 6 2013
Heard by Administrative Law Judge Jones and continued
to December 11, 2013, in Springfield, at 9:30 AM.

C-05659

Dec 6 2013
Motion to Admit Pre-Filed Testimony of Wind on the
Wires into the Record filed. (electronic)

C-05665

Dec 6 2013
Commonwealth Edison Company's Cross Exhibit filed by
Rooney Rippie & Ratnaswany LLP .

•
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24

C-05667

Dec 9 2013
Affidavits on behalf of Rock Island Clean Line LLC filed
by Schiff Hardin LLP.

C-05683

Dec 9 2013
Cross Exhibit on behalf of Rock Island Clean Line LLC
filed by Schiff Hardin LLP.

C-05690

Dec 10 2013
Motion to Admit Pre-Filed Testimony of Gerdes Parties
Into the Record, filed by Hinshaw & Culbertson LLP.
(Electronic)

C-05693

Dec 10 2013
Errata (by Letter) to the Direct Testimony on behalf of
Commonwealth Edison Company, filed by Rooney Rippie
& Ratnaswamy LLP. (Electronic)

C-05747

Dec 10 2013
Errata (by Letter) to the Rebuttal Testimony on behalf of
Commonwealth Edison Company, filed by Rooney Rippie
& Ratnaswamy LLP. (Electronic)
Dec 10 2013
Errata (by Letter) to the Rebuttal Testimony on behalf of
Commonwealth Edison Company, filed by Rooney Rippie
& Ratnaswamy LLP. (Electronic) (Proprietary Version)

*

•

C-05790

Dec 10 2013
Group Cross Exhibit 1 of Illinois Landowners Alliance,
NFP filed by Shay Phillips, Ltd. (Proprietary Version)

*

C-05794

*

•

Dec 10 2013
Group Cross Exhibit 1 of Illinois Landowners Alliance,
NFP filed by Shay Phillips, Ltd.

Dec 10 2013
Group Cross Exhibit 1 (Corrected) of Illinois Landowners
Alliance, NFP filed by Shay Phillips, Ltd.
Dec 10 2013
Group Cross Exhibit 1 (Corrected) of Illinois Landowners
Alliance, NFP filed by Shay Phillips, Ltd. (Proprietary
Version)

* See Proprietary Volume 49
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C-05798

Dec 11 2013
Motion to Admit Testimony of James Bedeker, filed by
Schain Burney Banks & Kenney on behalf of James
Bedeker, Sally Bedeker, and First Midwest Bank as
Trustee under a Trust Agreement Commonly known as
Trust #6243. (Electronic)

C-05802

Dec 11 2013
Cross Exhibit on behalf of Rock Island Clean Line LLC
filed by Schiff Hardin LLP.
Dec 11 2013
Heard by Administrative Law Judge Jones and continued
to December 12, 2013, in Springfield, at 9:30 A.M.
Dec 12 2013
Heard by Administrative Law Judge Jones and continued
to December 13, 2013, in Springfield, at 9:30 A.M.

•

C-05816

Dec 12 2013
Combined Motion to Admit Pre-Filed Testimony of the
Illinois Landowners Alliance into the Record and for
Leave to File Affidavits in Support of the Same, Instanter,
filed by Shay Kepple Phillips, Ltd. (Electronic)

C-05827

Dec 12 2013
Affidavits on behalf of Illinois Landowners Alliance, NFP
filed by Shay Phillips, Ltd.
Dec 13 2013
Heard by Administrative Law Judge Jones and Taken.

C-05837

Dec 13 2013
Memorialization of Ex Parte Communication from
Interested Party filed on behalf of the Staff of the Illinois
Commerce Commission.

C-05841

Dec 16 2013
Staff of the Illinois Commerce Commission Exhibit List
filed.

C-05850

Dec 16 2013
Revised Direct and Rebuttal Testimony on behalf of Rock
Island Clean Line LLC filed by Schiff Hardin LLP.

C-05952

Dec 17 2013
Exhibit on behalf of Rock Island Clean Line LLC filed by
Schiff Hardin LLP.

C-05960

Dec 17 2013
Cross Exhibit on behalf of Illinois Landowners Alliance,
NFP filed by Shay Phillips, Ltd .

•
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C-05968

Dec 17 2013
Revised Direct Testimony on behalf of Rock Island Clean
Line LLC filed by Schiff Hardin LLP.

C-05988

Dec 19 2013
Rock Island Clean Line LLC's Objection to Motion to
Admit Exhibits A, B and C to Larry Gerdes' Testimony,
filed by Schiff Hardin LLP. (Electronic)

C-05999

Dec 23 2013
Notice given of the following scheduling ruling by the
Administrative Law Judge regarding Rock Island Clean
Line LLC's "Objection to Motion to Admit Exhibits A, B
and C to Larry Gerdes' Testimony" ("Objection"): The due
date for the filing of any replies to the Objection is
December 30, 2013. Copies shall be served
electronically on other Parties and on the Administrative
Law Judge on the date of filling. Notice served
electronically to parties.

C-06003

Dec 23 2013
Exhibit List of Rock Island Clean Line LLC filed by Schiff
Hardin LLP.

* C-06019

Dec 23 2013
Cross Exhibits on behalf of Commonwealth Edison
Company filed by Rooney Rippie & Ratnaswamy LLP .
(Proprietary in Part)

C-06026

Dec 24 2013
Memorialization of Ex Parte Communication from
Interested Party filed on behalf of the Staff of the Illinois
Commerce Commission.

* C-06030

Dec 24 2013
Cross Exhibits on behalf of Commonwealth Edison
Company filed by Rooney Rippie & Ratnaswamy LLP.
(Proprietary in Part)

C-06052

Dec 27 2013
Redirect Exhibits on behalf of Commonwealth Edison
Company filed by Rooney Rlppie & Ratnaswamy LLP.

C-06056

Dec 27 2013
Exhibit List on behalf of Illinois Landowners Alliance, NFP
filed by Shay Phillips, Ltd.

* See Proprietary Volume 50
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C-06064

Dec 27 2013
Commonwealth Edison Company's Pre-Filed Testimony
and Cross Exhibit List filed by Rooney Rippie &
Ratnaswamy LLP.

C-06071

Dec 31 2013
Gerdes Parties' Response to Objection to Admission of
Exhibits A, B, and C to Testimony of Larry Gerdes filed
by Hinshaw & Culbertson LLP. (electronic)

C-06074

Jan 16 2014
Rock Island Clean Line LLC's Suggested Corrections to
Transcript, filed by Schiff Hardin LLP. (Electronic)

C-06090

Jan 17 2014
Motion of Illinois Landowners Alliance, NFP to Correct
Transcript filed by Shay Kepple Phillips, Ltd. (electronic)

C-06094

Jan 17 2014
Notice to Midwest Litigation Services filed by Shay
Phillips, Ltd.

C-06095

Jan 21 2014
Notice given of the attached Administrative Law Judge's
Ruling. Notice served electronically to parties .

C-06100

Jan 24 2014
Notice given of the attached Administrative Law Judge's
Ruling. Notice served electronically to parties.

C-06105

Jan 28 2014
Notice given of the attached ruling by the Administrative
Law Judge on certain written motions to admit testimony
in the above-referenced matter. Notice served
electronically to parties.

C-06110

Jan 31 2014
Notice of Change to Service List and Withdrawal of
Appearance, filed by Schiff Hardin, LLP on behalf of
Rock Island Clean Line LLC. (Electronic)

C-06116

Jan 31 2014
Initial Brief of the Illinois Agricultural Association in
Opposition to Rock Island Clean Line LLC's Verified
Petition for a Certificate of Public Convenience and
Necessity as a Transmission Public Utility and to
an
Electric
Construct,
Operate
and
Maintain
Transmission Line and Authorizing and Directing Rock
Island Clean Line to Construct an Electric Transmission
Line, filed by Brown Hay & Stephens LLP. (Electronic)

•
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C-06145

Jan 31 2014
Initial Brief of Wind on the Wires, filed. (Electronic)

C-06168

Jan 31 2014
Initial Brief of Local Unions 51, 9, 145, 196, International
Brotherhood of Electrical Workers, AFL-CIO, filed by
Schuchat Cook & Werner. (Electronic)

25 & 26

C-06184

Jan 31 2014
Initial Brief of Rock Island Clean Line LLC, filed by Schiff
Hardin LLP. (Electronic)

26

C-06370

Jan 31 2014
Initial Brief
(Electronic)

27

27 & 28

Environmental

lntervenors,

filed.

C-06403

Jan 31 2014
Initial Brief of Illinois Landowners Alliance, filed by Shay
Kepple Phillips, Ltd. (Electronic)

C-06458

Jan 31 2014
Initial Brief of Commonwealth Edison Company, filed by
Rooney Rippie & Ratnaswamy LLP. (Electronic)

C-06507

Feb 3 2014
Initial Brief of the Staff of the Illinois Commerce
Commission, filed. (Electronic)

C-06586

Feb 26 2014
Reply Brief of Wind on the Wires, filed. (Electronic)

C-06604

Feb 27 2014
Consolidated Reply Brief of the Illinois Agricultural
Association in Opposition to Rock Island Clean Line
LLC'S Verified Petition, filed by Brown Hay & Stephens
LLP. (Electronic)

C-06619

Feb 27 2014
Reply Brief of the Staff of the Illinois Commerce
Commission, filed. (Electronic)

C-06648

Feb 27 2014
Reply Brief of Rock Island Clean Line LLC, filed by Schiff
Hardin LLP. (Electronic)

*

•

of

Feb 27 2014
Reply Brief of Rock Island Clean Line LLC, filed by Schiff
Hardin LLP. (Electronic) (Proprietary Version)

* See Proprietary Volume 50
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C-06830

Feb 27 2014
Reply Brief
(Electronic)

of

Environmental

lntervenors,

filed.

C-06848

Feb 27 2014
Reply Brief of Commonwealth Edison Company, filed by
Rooney Rippie & Ratnaswamy LLP. (Electronic)

C-06888

Feb 27 2014
Reply Brief of Illinois Landowners Alliance, filed by Shay
Kepple Phillips, Ltd. (Electronic)

28 & 29

C-06909

Mar 6 2014
Draft Order Submitted by Rock Island Clean Line LLC,
filed by Schiff Hardin LLP. (Electronic)

29

C-07134

Mar 6 2014
Commonwealth Edison Company's Draft Proposed
Order, filed by Rooney Rippie & Ratnaswamy LLP.
(Electronic)

C-07159

Mar 6 2014
Summary of Position - Illinois Landowners Alliance, filed
by Shay Kepple Phillips, Ltd. (Electronic)

C-07192

Mar 7 2014
Errata to Summary of Position - Illinois Landowners
Alliance, filed by Shay Kepple Phillips, Ltd. (Electronic)

C-07194

Mar 19 2014
Memorialization of Ex Parte Communication from
Interested Party filed on behalf of the Staff of the Illinois
Commerce Commission.

29 & 30

C-07198

Aug 11 2014
Proposed Order served electronically to parties.

30

C-07421

Aug 19 2014
Motion to Extend Briefs on Exceptions Deadlines, filed by
Brown Hay & Stephens on behalf of Illinois Agricultural
Association. (Electronic)

•

•
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C-07428

Aug 192014
Notice is hereby given of the following scheduling ruling
by the Administrative Law Judge in the above-referenced
matter: The due dates for the filing of any responses to
the "Motion to Extend Briefs on Exceptions Deadlines"
filed on behalf of the Illinois Agricultural Association, and
any replies to those responses, are August 21, 2014 and
August 22, 2014, respectively. Unless modified in a
future ruling, the dates for filing briefs on exceptions and
reply briefs on exceptions as were specified on
August 11, 2014 will remain in effect. Notice served
electronically to parties.

C-07432

Aug 21 2014
ILA Response in Support of Farm Bureau's Motion to
Extend Briefs on Exceptions Deadlines, filed by Shay
Kepple Phillips, Ltd. (Electronic)

C-07437

Aug 21 2014
Rock Island Clean Line LLC's Response and Objections
to Illinois Agricultural Association's Motion to Extend
Briefs on Exceptions Deadline, filed by Schiff Hardin LLP.
(Electronic)

C-07447

Aug 21 2014
IBEW's Response and Objection to Illinois Agricultural
Association's Motion to Extend Briefs on Exceptions
Deadline, filed by Schuchat Cook & Werner. (Electronic)

C-07450

Aug 21 2014
Response of Commonwealth Edison Company to the
IAA's Motion to Extend Briefs on Exceptions Deadlines,
filed by Rooney Rippie & Ratnaswamy LLP. (Electronic)

C-07457

Aug 22 2014
Illinois Agricultural Association's Consolidated Reply to
the Responses to its Motion to Extend Briefs on
Exceptions Deadlines, filed by Brown Hay & Stephens,
LLP. (Electronic)

C-07464

Aug 22 2014
ILA Reply to Responses to Motion to Extend Briefs on
Exceptions Deadlines, filed by Shay Kepple Phillips, Ltd.
(Electronic)

C-07471

Aug 26 2014
Notice of Administrative Law Judge's Ruling served
electronically to parties.

•

\
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30 & 31

C-07477

Sep 4 2014
Rock Island Clean Line LLC's Brief on Exceptions to the
Administrative Law Judge's Proposed Order, filed by
Schiff Hardin LLP. (Electronic)

31

C-07625

Sep 4 2014
Local Unions 51, 9, 145 and 196 International
Brotherhood of Electrical Workers, AFL-CIO Brief on
Exceptions to the Administrative Law Judge's Proposed
Order, filed by Schuchat Cook & Werner. (Electronic)

C-07641

Sep 4 2014
Wind on the
(Electronic)

Wires'

Brief

on

Exceptions,

filed.

C-07653

Sep 4 2014
Staff of the Illinois Commerce Commission's Brief on
Exceptions, filed. (Electronic)

C-07662

Sep 4 2014
Brief on Exceptions of the Environmental lntervenors,
filed. (Electronic)

C-07675

Sep 4 2014
Illinois Agricultural Association's Brief on Exceptions to
the Illinois Commerce Commission's Proposed Order
dated August 11, 2014, filed by Brown Hay & Stephens,
LLP. (Electronic)

31 & 32

C-07721

Sep 4 2014
Brief on Exceptions of Commonwealth Edison Company,
filed by Rooney Rippie & Ratnaswamy LLP. (Electronic)

32

C-07976

Sep 4 2014
Initial Brief on Exceptions of the Illinois Landowners
ORAL
Alliance, filed by Shay Kepple Phillips, Ltd.
ARGUMENT REQUESTED (Electronic)

C-08006

Sep 10 2014
Erratum to its Exceptions to Proposed Order on behalf of
the Illinois Landowners Alliance, filed by Shay Phillips,
Ltd. (Electronic)

C-08009

Sep 18 2014
Reply Brief on Exceptions
lntervenors, filed. (Electronic)

33

C-08019

•

of

the

Environmental

Sep 18 2014
Reply Brief on Exceptions of the Staff of the Illinois
Commerce Commission, filed. (Electronic)
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33

C-08037

Sep 18 2014
Local Unions 51, 9, 145 and 196, International
Brotherhood of Electrical Workers, AFL-CIO, Brief in
Reply to Exceptions to the Administrative Law Judge's
Proposed Order, filed by Schuchat Cook & Werner.
(Electronic)

C-08048

Sep 18 2014
Rock Island Clean Line LLC's Brief in Reply to
Exceptions to the Administrative Law Judge's Proposed
Order, filed by Schiff Hardin LLP. (Electronic)

C-08119

Sep 18 2014
Wind on the Wires' Reply to Briefs on Exceptions, filed.
(Electronic)

C-08134

Sep 18 2014
Illinois Agricultural Association's Consolidated Reply Brief
on Exceptions to the Illinois Commerce Commission's
Proposed Order dated August 11, 2014, filed by Brown
Hay & Stephens, LLP. (Electronic)

C-08149

Sep 18 2014
Commonwealth Edison Company's Reply Brief on
Exceptions, filed by Rooney Rippie & Ratnaswamy LLP.
(Electronic)

C-08175

Sep 18 2014
Reply Brief on Exceptions of the Illinois Landowners
Alliance, filed by Shay Phillips, Ltd. (Electronic)

C-08192

Sep 19 2014
Notice, filed by Shay Phillips, Ltd. on behalf of Illinois
Landowners Alliance. (Electronic)

C-08195

Sep 23 2014
Joint Motion for Oral Argument of Illinois Landowners
Alliance and Illinois Agricultural Association, filed by Shay
Phillips, Ltd. (Electronic)

C-08201

Sep 25 2014
Rock Island Clean Line LLC's Response to Joint Motion
for Oral Argument, filed by Schiff Hardin LLP.
(Electronic)

•

Sep 30 2014
The Commission in conference DENIED the following:
Oral Argument requested by the Illinois Landowners
Alliance, filed on September 4, 2014; and Joint Motion for
Oral Argument of Illinois Landowners Alliance and Illinois
Agricultural Association, filed on September 23, 2014 .
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C-08211

Oct 1 2014
Notice of Commission Action served electronically to
parties advising of the action of the Commission on
September 30, 2014.

C-08215

Oct 22 2014
September 30, 2014 Regular Open Meeting Minutes as
approved by the Illinois Commerce Commission.

33 & 34

C-08237

Nov 25 2014
Memorandum to the Commission regarding the action of
November 25, 2014.

34 & 35

C-08475

Nov 25 2014
Final Order entered.
Nov 26 2014
Copy of Final Order served electronically to parties.

35

•
36

C-08701

Dec 11 2014
November 13, 2014 Regular Open Meeting Minutes as
approved by the Illinois Commerce Commission.

C-08719

Dec 11 2014
November 25, 2014 Regular Open Meeting Minutes as
approved by the Illinois Commerce Commission .

C-08747

Dec 26 2014
Application for Rehearing of Illinois Landowners Alliance,
filed by Shay Phillips, Ltd. (Electronic)

C-08791

Dec 26 2014
Application for Rehearing of the Illinois Agricultural
Association a/k/a the Illinois Farm Bureau, filed by Brown
Hay & Stephens LLP. (Electronic)

C-08852

Dec 26 2014
Verified Application for Rehearing of Commonwealth
Edison Company, filed by Rooney Rippie & Ratnaswamy
LLP. (Electronic)

C-08864

Jan 7 2015
Rock Island Clean Line LLC's Response to Applications
for Rehearing, filed by Schiff Hardin LLP. (Electronic)

C-08889

Jan 9 2015
Verified Motion of Illinois Landowners Alliance, NFP to
Strike Rock Island Clean Line LLC'S Response to
Applications for Rehearing, filed by Shay Phillips, Ltd.
(Electronic)

•
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36

C-08895

Jan 12 2015
Rock Island Clean Line LLC's Response to Illinois
Landowner Alliance's Motion to Strike Rock Island's
Response to Applications for Rehearing, filed by Schiff
Hardin LLP. (Electronic)

C-08906

Jan 13 2015
Reply of Illinois Landowners Alliance, NFP to Rock Island
Clean Line LLC's Response to ILA's Motion to Strike
Rock Island's Response to Applications for Rehearing,
filed by Shay Phillips, Ltd. (Electronic)

C-08909

Jan 13 2015
Commonwealth Edison Company's Motion to Strike Rock
Island Clean Line LLC's Response to Applications for
Rehearing, filed by Rooney Rippie & Ratnaswamy LLP.
(Electronic)

C-08916

Jan 14 2015
Memorandum to the Commission regarding the action of
January 14, 2015.
Jan 14 2015
The Commission in conference DENIED the following:
Application for Rehearing of Illinois Landowners Alliance,
filed on December 26, 2014; Application for Rehearing of
the Illinois Agricultural Association a/k/a the Illinois Farm
Bureau, filed on December 26, 2014; and Verified
Application for Rehearing of Commonwealth Edison
Company, filed on December 16, 2014.

•
C-08920

Jan 15 2015
Notice of Commission Action served electronically to
parties advising of the action of the Commission on
January 14, 2015.

C-08924

Jan 28 2015
January 6, 2015 Regular Open Meeting Minutes as
approved by the Illinois Commerce Commission.

C-08942

Feb112015
January 14, 2015 Bench Meeting Minutes as approved
by the Illinois Commerce Commission.

C-08983

Feb 17 2015
Notice of Appeal, filed by Shay Phillips, Ltd. on behalf of
the Illinois Landowners Alliance, NFP from the
Commission Order entered on November 25, 2014, and
the Commission Decision entered on January 14, 2015.
(Electronic)

•
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C-08993

Feb 18 2015
Notice of Appeal on behalf of Commonwealth Edison
Company, filed by Rooney Rippie & Ratnaswamy LLP
from the Commission Order entered on November 25,
2014, and the Commission Decision entered on
January 14, 2015. (Electronic)

C-09003

Feb182015
Petition for Review on behalf of Commonwealth Edison
Company, filed by Rooney Rippie & Ratnaswamy LLP.
(Electronic)

C-09020

Feb182015
Notice of Appeal on behalf of the Illinois Agricultural
Association, filed by Brown Hay & Stephens LLP from the
Commission Order entered on November 25, 2014, and
the Commission Decision entered on January 14, 2015.
(Electronic)

•

Feb 18 2015
Copy of Notice of Appeal and Certified Orders mailed to
the Office of General Counsel, Illinois Commerce
Commission, Attn: Nora Naughton. Letter only mailed to
the Honorable Lisa Madigan, Attorney General, State of
Illinois.
Feb 18 2015
Copy of Notice of Appeal and Certified Orders mailed to
the Honorable Gist Fleshman, Clerk, Appellate Court
Third Judicial District, Ottawa.
Feb192015
Copy of the Notice of Appeal mailed to the Office of
General Counsel. On February 18, 2015, one certified
copy of the appealed orders were filed with the Office of
General Counsel and therefore, is not enclosed. Letter
only mailed to the Honorable Lisa Madigan, Attorney
General, State of Illinois.
Feb192015
Copy of the Notice of Appeal mailed to the Third Judicial
District Appellate Court. On February 18, 2015, one
certified copy of the appealed orders were filed with the
Third Judicial District Appellate Court and therefore, is
not enclosed .

•
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Feb 19 2015
Copy of the Notice of Appeal mailed to the Office of
General Counsel. On February 18, 2015, one certified
copy of the appealed orders were filed with the Office of
General Counsel and therefore, is not enclosed. Letter
only mailed to the Honorable Lisa Madigan, Attorney
General, State of Illinois.
Feb192015
Copy of the Notice of Appeal mailed to the Third Judicial
District Appellate Court. On February 18, 2015, one
certified copy of the appealed orders were filed with the
Third Judicial District Appellate Court and therefore, is
not enclosed.
36 & 37

C-09027

Public Comments dated October 10, 2012 - December 2,
2014 as submitted to the Illinois Commerce Commission .

•

•
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38 -40
40
41
41 -44
44-46
46 &47
47
47 &48
48

1 - 51
52-85
86 - 314
86 - 314
315- 527
315 - 527
528 - 726
528- 726
528 - 726
727 - 970
727 - 970
971 - 1154
* 1130 - 1139
971 - 1154
1 - 151
152 -265

January 8, 2013
March 19, 2013
December 5, 2013
December 5, 2013 Corrected
December 6, 2013
December 6, 2013 Corrected
December 11, 2013
December 11, 2013 Corrected
December 11 , 2013 2nd Corrected
December 12, 2013
December 12, 2013 Corrected
December 13, 2013
December 13, 2013
December 13, 2013 Corrected
September 18, 2013 Public Forum
October 28, 2013 Public Forum

•

* See Proprietary Volume 51

•
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Rock Island Clean Line LLC
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*

•

Exhibit Nos. 1.0 - 1.3 - See C-00164
Exhibit No. 1.1 Revised - See C-05850
Exhibit Nos. 1.4 - 1.6 - See C-02789
Exhibit Nos. 1.7 - 1.9 - See C-05293
Exhibit Nos. 2.0 - 2.8 - See C-00224
Exhibit No. 2.9 Revised - See C-01966
Exhibit No. 2.10 - See C-00285
Exhibit No. 2.11 Revised - See C-05443
Exhibit Nos. 2.12 - 2.14 - See C-02864
Exhibit Nos. 2.15- 2.20- See C-05019
Exhibit No. 2.21 - See C-05952
Exhibit Nos. 3.0 - 3.4 - See C-00286
Exhibit Nos. 3.5 & 3.6 - See C-02885
Exhibit Nos. 3.7 & 3.8- See C-05136
Exhibit No. 3.9 - See C-05667
Exhibit No. 4.0 Revised - See C-02376
Exhibit No. 4.1 - See C-00349
Exhibit No. 4.2 - See C-02894
Exhibit No. 4.3 - See C-05147
Exhibit Nos. 5.0 - 5.2 - See C-00368
Exhibit No. 5.3 - See C-02905
Exhibit Nos. 6.0 - 6.4 - See C-00437
Exhibit Nos. 6.5 & 6.6 Revised - See C-04687
Exhibit No. 6.7 Revised - See C-04689
Exhibit No. 6.8 - See C-05675
Exhibit No. 7 .0 Revised - See C-05892
Exhibit Nos. 7.1 - 7.15- See C-00516
Exhibit No. 7 .16 Revised - See C-02010
Exhibit Nos. 7.17 - 7 .27 - See C-00597
Exhibit No. 7.28 - See C-01981
Exhibit No. 7.29 - See C-02018
Exhibit No. 7.30 - See C-02933
Exhibit No. 7.31 Revised - See C-05417
Exhibit Nos. 7.32 - 7.34 - See C-02976
Exhibit Nos. 7.35 - 7.37 - See C-05152
Exhibit Nos. 8.0 - 8.2 - See C-00941
Exhibit Nos. 8.3 & 8.4 Revised - See C-05851
Exhibit Nos. 8.5 - 8.9 - See C-04356
Exhibit Nos. 8.10- 8.12 - See C-05184
Exhibit No. 9.0 Revised - See C-05968
Exhibit Nos. 9.2 & 9.3 - See C-04381
Exhibit No. 9.4 Revised - See C-05493
Exhibit No. 9.5 - See C-05212
Exhibit Nos. 10.0 - 10.11 - See C-01166
Exhibit Nos. 10.9 & 10.10
Exhibit No. 10.12 - See C-01309

* See Proprietary Volumes 49 & 50
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Rock Island Clean Line LLC

*

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

No. 10.13 - See C-01376
No. 10.14 Revised - See C-04597
No. 10.14 Revised
Nos. 10.15 - 10.18 - See C-04465
No. 10.19 Revised - See C-05011
Nos. 10.20-10.25- See C-04474
Nos. 10.26 - 10.30 - See C-05220
No. 11.0 - See C-01243
No. 12.0 - See C-05278
No. 1 Rosengren Cross - See C-05683
No. 1 Bedeker Cross - See C-05802

Building Owners and Managers Association of Chicago
Exhibit Nos. 1.0 & 1.1 - See C-02545
Commonwealth Edison Company

•

*

*

*

*

*

*

*

•

Exhibit No. 1.0 Second Revised - See C-05693
Exhibit Nos. 1.1 & 1.2 - See C-02381
Exhibit No. 2.0 - See C-02397
Exhibit No. 2.0
Exhibit No. 2.01 Corrected - See C-04887
Exhibit No. 2.02 - 2.07 - See C-02420
Exhibit No. 2.02
Exhibit No. 3.0 - See C-04566
Exhibit No. 4.0 Revised - See C-05747
Exhibit No. 4.0 Revised
Exhibit No. 4.01 - See C-04851
Exhibit Nos. 5.0 & 5.01 - See C-04854
Exhibit No. 1 Cross - See C-05665
Exhibit No. 2 Cross - See C-06019
Exhibit No. 2 Cross
Exhibit No. 3 Cross - See C-06020
Exhibit No. 4 Cross Corrected - See C-06022
Exhibit No. 4 Cross Corrected
Exhibit No. 5 Cross - See C-06024
Exhibit No. 8 Cross - See C-06030
Exhibit No. 9 Cross - See C-06034
Exhibit No. 10 Cross - See C-06035
Exhibit No. 10 Cross
Exhibit No. 11 Cross - See C-06038
Exhibit No. 12 Cross - See C-06039
Exhibit No. 12 Cross
Exhibit No. 1 Redirect - See C-06052
Exhibit No. 2 Redirect - See C-06055

* See Proprietary Volumes 49 & 50
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Illinois Landowners Alliance
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

*

Nos. 1.0 & 1.01 Revised - See C-05603
No. 1.2 Revised - See C-04908
No. 7 .0 - See C-02273
No. 7 .1 - See C-04548
No. 7.2 - See C-04795
No. 1 Group Cross Corrected - See C-05794
No. 1 Group Cross Corrected

Staff of the Illinois Commerce Commission
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

•

48

1

No. 1.0 - See C-02060
No. 2.0 - See C-02076
Nos. 3.0 & 3.1 - See C-02082
No. 4.0 - See C-02138
No. 5.0 - See C-04747
No. 5.1 - See C-05651
No. 6.0 - See C-04750
No. 7.0 Revised - See C-05344 & C-05352

Certificate

* See Proprietary Volumes 49 & 50

•
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C-00001

Oct102012
Direct Testimony on behalf of Rock Island Clean Line
LLC filed by Schiff Hardin LLP. (Proprietary in Part)

C-00007

Jun 25 2013
Direct Testimony on behalf of Commonwealth Edison
Company filed by Rooney Rippie & Ratnaswamy LLP.
(Proprietary in Part)

C-00027

Aug 20 2013
Rebuttal Testimony on behalf of Rock Island Clean Line
LLC filed by Schiff Hardin LLP. (Proprietary in Part)

C-00097

Oct 2 2013
Revised Rebuttal Testimony on behalf of Rock Island
Clean Line LLC filed by Schiff Hardin LLP. (Proprietary
Version)

C-00167

Oct 15 2013
Rebuttal Testimony on behalf of Commonwealth Edison
Company filed by Rooney Rippie & Ratnaswamy LLP.
(Proprietary in Part)

C-00206

Dec 10 2013
Errata (by Letter) to the Rebuttal Testimony on behalf of
Commonwealth Edison Company, filed by Rooney Rippie
& Ratnaswamy LLP. (Electronic) (Proprietary Version)

C-00245

Dec 10 2013
Group Cross Exhibit 1 of Illinois Landowners Alliance,
NFP filed by Shay Phillips, Ltd. (Proprietary Version)

C-00249

Dec 10 2013
Group Cross Exhibit 1 (Corrected) of Illinois Landowners
Alliance, NFP filed by Shay Phillips, Ltd. (Proprietary
Version)

C-00253

Dec 23 2013
Cross Exhibits on behalf of Commonwealth Edison
Company filed by Rooney Rippie & Ratnaswamy LLP.
(Proprietary in Part)

C-00256

Dec 24 2013
Cross Exhibits on behalf of Commonwealth Edison
Company filed by Rooney Rippie & Ratnaswamy LLP.
(Proprietary in Part)

C-00276

Feb 27 2014
Reply Brief of Rock Island Clean Line LLC, filed by Schiff
Hardin LLP. (Electronic) (Proprietary Version)

•
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* 1130 - 1139

VOL.

December 13, 2013

EXHIBITS
Rock Island Clean Line LLC
Exhibit Nos. 10.9 & 10.10 - See C-00001
Exhibit No. 10.14 Revised - See C-00097
Commonwealth Edison Company
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

•

•

No.
No.
No.
No.
No.
No.
No.

2.0 - See C-00007
2.02 - See C-00025
4.0 Revised - See C-00206
2 Cross - See C-00253
4 Cross Corrected - See C-00255
10 Cross - See C-00260
12 Cross - See C-00263

Illinois Landowners Alliance
Exhibit No. 1 Group Cross Corrected - See C-00249
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ROCK ISLAND CLEAN LINE LLC:
Michael Skelly:
Direct Testimony (10/10/2012) ............................................................. R.V. 1, C-00164 – R.V. 2, C-00223
Direct Testimony Exhibit 1.1 Revised (12/16/2013) ................................................ R.V. 24, C-05850
Rebuttal Testimony (8/20/2013) .............................................................................. R.V. 12, C-02789 – 813
Surrebuttal Testimony (11/14/2013).......................................................................... R.V. 22, C-05302 – 25
Direct Examination (12/5/2013) .................................................................................. R.V. 38, Tr. 172 – 84
Cross Examination (12/5/2013) ............................................................. R.V. 38, Tr. 185 – R.V. 39, Tr. 288
Redirect Examination (12/5/2013) ............................................................................ R.V. 39, Tr. 289 – 301
Recross Examination (12/5/2013) ............................................................................... R.V. 39, Tr. 301 – 09
Wayne Galli:
Direct Testimony (10/10/2012) ................................................................................... R.V. 2, C-00224 – 85
Direct Testimony Exhibit 2.9 Revised (5/31/2013) ............................................ R.V. 9, C-01966 – 80
Rebuttal Testimony (8/20/2013) ................................................................................ R.V. 12, C-02814 – 84
Rebuttal Testimony Revised (12/2/2013) .................................................................. R.V. 22, C-05443 – 92
Surrebuttal Testimony (11/12/2013)........................................................................ R.V. 21, C-05019 – 135
Surrebuttal Testimony Exhibit 2.21 (12/2/2013) ................................................ R.V. 21, C-5952 – 53
Direct Examination (12/12/2013) ................................................................................ R.V. 44, Tr. 735 – 43
Cross Examination (12/12/2013) ................................................................................. R.V. 44, Tr. 743 – 79
Redirect Examination (12/12/2013) ............................................................................ R.V. 44, Tr. 780 – 84
Recross Examination (12/12/2013) ............................................................................. R.V. 44, Tr. 784 – 90
Gary Moland:
Direct Testimony (10/10/2012) ................................................................................. R.V. 2, C-00286 – 307
Rebuttal Testimony (8/20/2013) ................................................................................ R.V. 12, C-02885 – 93
Surrebuttal Testimony (11/12/2013).......................................................................... R.V. 21, C-05136 – 46
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Karl A. McDermott:
Direct Testimony (10/10/2012) ................................................................................... R.V. 2, C-00308 – 67
Direct Testimony Revised (11/27/2013).................................................................. R.V. 22, C-05376 – 416
Rebuttal Testimony (8/20/2013) .............................................................................. R.V. 12, C-02894 – 904
Surrebuttal Testimony (11/12/2013).......................................................................... R.V. 21, C-05147 – 51
Direct Examination (12/5/2013) .................................................................................. R.V. 38, Tr. 108 – 15
Cross Examination (12/5/2013) ................................................................................... R.V. 38, Tr. 115 – 63
Redirect Examination (12/5/2013) .............................................................................. R.V. 38, Tr. 164 – 69
Recross Examination (12/5/2013) ............................................................................... R.V. 38, Tr. 169 – 71
David Loomis:
Direct Testimony (10/10/2012) ................................................................................. R.V. 2, C-00368 – 436
Rebuttal Testimony (8/20/2013) ................................................................................ R.V. 12, C-02905 – 14
Direct Examination (12/11/2013) ................................................................................ R.V. 42, Tr. 551 – 56
Cross Examination (12/11/2013) ................................................................................. R.V. 42, Tr. 556 – 76
Redirect Examination (12/11/2013) ............................................................................ R.V. 42, Tr. 577 – 78
Leonard Januzik:
Direct Testimony (10/10/2012) ................................................................................... R.V. 2, C-00437 – 63
Rebuttal Testimony (8/20/2013) ................................................................................ R.V. 12, C-02915 – 32
Rebuttal Testimony Revised (10/8/2013) ................................................................ R.V. 19, C-04689 – 707
Rebuttal Testimony Exhibit 6.5-6.6 Revised (10/8/2013) ................................ R.V. 19, C-04687 – 88
Hans Detweiler:
Direct Testimony (10/10/2012) ............................................................. R.V. 3, C-00464 – R.V. 4, C-00940
Direct Testimony Exhibit 7.28 (5/31/2013) ........................................................ R.V. 9, C-01981 – 88
Direct Testimony Exhibit 7.29 (6/18/2013) ........................................................ R.V. 9, C-02018 – 26
Direct Testimony Exhibit 7.16 Revised (6/18/2013) .......................................... R.V. 9, C-02010 – 17
Direct Testimony Revised (12/16/2013).................................................................. R.V. 24, C-05892 – 943
Rebuttal Testimony (8/20/2013) ........................................................ R.V. 12, C-02933 – R.V. 18, C-04314
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Rebuttal Testimony Exhibit 7.31 Revised (11/29/2013) .................................. R.V. 22, C-05417 – 18
Surrebuttal Testimony (11/12/2013).......................................................................... R.V. 21, C-05152 – 83
Direct Examination (12/6/2013) .................................................................................. R.V. 41, Tr. 403 – 12
Cross Examination (12/6/2013) ................................................................................. R.V. 41, Tr. 413 – 518
Redirect Examination (12/6/2013) .............................................................................. R.V. 41, Tr. 519 – 22
Matthew Koch:
Direct Testimony (10/10/2012) ............................................................. R.V. 4, C-00941 – R.V. 5, C-01148
Rebuttal Testimony (8/20/2013) ................................................................................ R.V. 18, C-04315 – 80
Rebuttal Testimony Revised (12/16/2013) ................................................................ R.V. 24, C-05851 – 91
Surrebuttal Testimony (11/12/2013).......................................................................... R.V. 21, C-05184 – 95
Direct Examination (12/6/2013) .................................................................................. R.V. 41, Tr. 382 – 91
Cross Examination (12/6/2013) ................................................................................. R.V. 41, Tr. 391 – 403
Pierre M Adam:
Direct Testimony Revised (12/17/2013).................................................................... R.V. 24, C-05968 – 79
Rebuttal Testimony (8/20/2013) .................................................................................. R.V. 18, C-4381 – 94
Surrebuttal Testimony (11/12/2013)........................................................................ R.V. 21, C-05196 – 219
Surrebuttal Testimony Revised (12/2/2013) ............................................................ R.V. 23, C-05493 – 508
Direct Examination (12/12/2013) ................................................................................ R.V. 44, Tr. 844 – 52
Cross Examination (12/12/2013) ................................................................................. R.V. 44, Tr. 852 – 84
Redirect Examination (12/12/2013) ............................................................................ R.V. 44, Tr. 884 – 85
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Certain capitalized terms in this testimony have the meaning set forth in the Glossary included as
2

Attachment A to the Direct Testimony of Michael Skelly, Rock Island Exhibit 1.0.

3

Q.

Please state your name, business address and present position.

4

A.

My name is David Berry. I am Vice President - Strategy and Finance of Clean Line

5

Energy Partners LLC ("Clean Line"). Clean Line is the ultimate parent company of Rock

6

Island Clean Line LLC ("Rock Island"), the Petitioner in this proceeding. My business

7

address is 1001 McKinney Street, Suite 700, Houston, Texas 77002.

8

Q.

Have you previously submitted prepared testimony and exhibits in this proceeding?

9

A.

Yes, I have previously submitted ( 1) prepared direct testimony, dated October 10, 2012,

10

which is identified as Rock Island Exhibit 10.0, and accompanying exhibits identified as

11

Rock Island Exhibits 10.1 through 10.11, and (2) supplemental direct testimony, dated

12

November 27, 2012, identified as Rock Island Exhibit 10.12. My supplemental direct

13

testimony, Rock Island Exhibit 10.12, provided information on the addition of National

14

Grid USA, through its wholly owned subsidiary GridAmerica Holdings Inc., as an equity

15

investor in Clean Line.

16

Q.

What is the subject matter of this additional supplemental direct testimony?

17

A.

First, I will describe how Rock Island will secure the financing to complete the Project

18

before commencing the installation of transmission towers on landowner property, and I

19

will propose a condition on this topic to the certificate of public convenience and

20

necessity that Rock Island is requesting for the Project. Second, I will describe Rock

21

Island's obligation to provide non-discriminatory open access transmission service on the

22

Project, how transmission users will be able to obtain service on the transmission line, the

23

types of transmission users who are expected to be the transmission customers of the

24

Project, and how the operation of the transmission line will be for public use.

25

providing this additional supplemental direct testimony at the request of ICC Staff.
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26

Part I: Financing Commitments for the Rock Island Project

27

Q.

28
29

it permanently installs transmission towers on landowner property?
A.

such financing, for the total Project cost, prior to commencing the permanent installation

31

of towers on property on which Rock Island acquires a transmission easement.

32

Obviously, Rock Island also cannot install transmission conductor until it has installed its

33

transmission towers.

Q.

35
36

•

Yes. Rock Island will obtain sufficient debt and equity financing, or commitments for

30

34

•

Does Rock Island intend to raise sufficient financing to complete the Project before

37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63

Is Rock Island willing to formalize this commitment as a condition to be included in
its Certificate of Public Convenience and Necessity?

A.

Yes. Rock Island is willing to accept the following condition to its certificate of public
convenience and necessity:
Rock Island will not install transmission facilities for the Rock Island Clean Line
Project on easement property until such time as Rock Island has obtained
commitments for funds in a total amount equal to or greater than the total project
cost. For the purposes of this condition:
(i) "install transmission facilities" shall mean to affix permanently to the ground
transmission towers or other transmission equipment, including installation of
bases and footings for transmission towers, but shall not include (A) preparatory
work such as surveys, soil borings, engineering and design, obtaining permits and
other approvals from governmental bodies, acquisition of options and easements
for right-of-way, and ordering of equipment and materials, and (B) site
preparation work and procurement and installation of equipment and facilities on
property owned in fee by Rock Island including the converter station sites;
(ii) "easement property" shall mean property on which Rock Island has acquired
an easement to install transmission facilities;
(iii) "has obtained commitments for funds" shall mean (A) for loans and other
debt commitments, that Rock Island has entered into a loan agreement(s) with a
lender(s) and has received the loan funds or has the right to draw down the loan
funds on a schedule that is consistent with the need for funds to complete the
Project, and (B) for equity, that Rock Island or its parent company has received
the funds from the equity investors or that the equity investors have entered into a
commitment to provide funds on a schedule that is consistent with the need for
funds to complete the Project; and
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64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96

(iv) "total project cost" shall mean the total estimated remaining cost, at the time
that Rock Island is prepared to begin to install transmission facilities, for the
following Project activities: engineering, manufacturing and installation of
converter stations; transmission line engineering; transmission towers; conductor;
construction labor necessary to complete the Project; right of way acquisition
costs; and other costs necessary to complete the Project. For reference, the total
estimated project cost as of November 1, 2012 is $2.0 billion.
To allow the Commission to verify its compliance with this condition, Rock
Island shall submit the following documents to the Director of the Financial
Analysis Division and the Director of the Public Safety & Reliability Division at
such time as Rock Island is prepared to begin to install transmission facilities:
a) On a confidential basis, equity and loan or other debt financing agreements
and commitments entered into or obtained by Rock Island or its parent
company for the purpose of funding the Rock Island Clean Line Project that,
in the aggregate, provide commitments for funds for the total project cost;
b) An attestation certified by an officer of Rock Island that Rock Island has not,
prior to the date of the attestation, installed transmission facilities on easement
property; or a notification that such installation is scheduled to begin on a
specified date;
c) A statement of the total project cost, broken out by the components listed in
the definition of"total project cost," above, and certified by an officer of Rock
Island, along with a reconciliation of the total project cost in the statement to
the total project cost as of November 1, 2012 of $2.0 billion; and
d) A reconciliation statement, certified by an officer of Rock Island, showing
that the agreements and commitments for funds provided in (a) are equal to or
greater than the total project cost provided in (c).

Q.

you described in your direct testimony?

97
98

•

Is this certificate condition consistent with the financing and construction plan that

A.

Yes, and the condition, if adopted, will formalize this plan as a requirement of Rock

99

Island's certificate of public convenience and necessity. As I described in my direct

100

testimony, in order for Rock Island to begin to construct and install the transmission line,

101

it must ( 1) first, secure sufficient contracts for transmission service (using the processes I

102

will describe in Part II of this additional supplemental direct testimony) to support raising

103

the capital to finance construction of the Project, (2) second, issue debt and/or obtain debt

104

and equity commitments sufficient to finance construction of the entire Project, and (3)
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105

only then, actually commence construction and installation of the permanent transmission

106

facilities (towers, conductor and the converter stations).

107

permanent installation of facilities cannot and will not commence unless and until the

108

need for the Project is actually established through the market test of transmission

109

customers contracting for sufficient service on the transmission line to support and justify

110

financings that raise sufficient capital to cover the total Project cost.

111

financing condition will formalize that sequence.

The proposed

112

Part II: Rock Island's Provision of Transmission Service for Public Use

113

Q.

Will Rock Island provide transmission service on the Project pursuant to a tariff!

114

A.

Yes.

As a transmission provider under the jurisdiction of FERC, Rock Island will

115

provide transmission service to transmission customers pursuant to an Open Access

116

Transmission Tariff ("OATT'') that conforms to the requirements of the FERC proforma

117

OATT. Upon completion of the Project, Rock Island will tum over operation of the

118

transmission line to an RTO, either PJM or MISO. Rock Island will then be incorporated

119

into the tariff of the RTO that has operational control of the Project, with a separate

120

schedule under the RTO's tariff for transmission service on the Rock Island Project. That

121

schedule will set forth any terms of service, including the rates charged by Rock Island,

122

that differ from the RTO's standard terms and service. The RTO will administer service

123

on Rock Island in accordance with the RTO tariff and Rock Island's Project-specific

124

schedule.

125

Q.

127

What obligations will Rock Island have in offering and providing service pursuant
to a transmission service tariff that conforms to FERC's pro forma OATT?

126

•

The bottom line is that

A.

Rock Island will be obligated to provide non-discriminatory, open access transmission

128

service to all "eligible customers" as defined by the FERC pro forma OATT. Both the

129

RTO tariff and Rock Island's schedule to the RTO tariff must be approved by FERC.
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130

FERC will review these documents for compliance with FERC open access rules and to

131

ensure they do not unduly discriminate against or provide undue preference to any

132

eligible customer.

133

Q.

How does the FERC proforma OATT define eligible customers?

134

A.

As specified in the FERC pro forma OA TT, the transmission service tariff must define an
"eligible customer" as follows:

135

•

136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152

(i) Any electric utility (including the Transmission Provider and any
power marketer), Federal power marketing agency, or any person
generating electric energy for resale is an Eligible Customer under the
tariff. Electric energy sold or produced by such entity may be electric
energy produced in the United States, Canada or Mexico. However, with
respect to transmission service that the Commission is prohibited from
ordering by Section 212(h) of the Federal Power Act, such entity is
eligible only if the service is provided pursuant to a state requirement that
the Transmission Provider or Transmission Owner offer the unbundled
transmission service, or pursuant to a voluntary offer of such service by a
Transmission Owner. (ii) Any retail customer taking unbundled
Transmission Service pursuant to a state requirement that the
Transmission Provider or a Transmission Owner offer the transmission
service, or pursuant to a voluntary offer of such service by a Transmission
Owner, is an Eligible Customer under the Tariff. As used in Part VI,
Eligible Customer shall mean only those Eligible Customers that have
submitted a Completed Application.

153

This is a very broad definition that in practice requires Rock Island to offer transmission

154

service to any buyer of transmission service, subject only to the limitation of Section

155

212(h) of the Federal Power Act. I understand that this limitation prohibits FERC from

156

ordering retail wheeling or sham wholesale transactions. The ability of retail customers

157

to buy transmission service is therefore left to the states.

158

Q.

Has Rock Island selected the transmission customers for the Project?

159

A.

No. Though Rock Island has identified a number of wind generators and load serving

160

entities that are potential customers, none of the Project's capacity has been contracted at

161

this time. No potential customers have obtained any rights to buy service in the future.

•
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162

All future sales will be subject to the multiple processes for selling transmission capacity

163

that I describe below.

164

open access transmission sen'ice to eligible customers as defined by the pro forma

166

OATT?

A.

As an open access transmission provider under the jurisdiction of FERC, Rock Island will

168

offer all eligible customers the opportunity to purchase transmission service on the

169

Project. Rock Island will not deny any eligible customer the opportunity to purchase

170

transmission service. Moreover, Rock Island will not unduly discriminate against any

171

transmission customer in favor of another eligible customer.

172

•

How will Rock Island comply with the obligation to provide non-discriminatory

165

167

•

Q.

Q.

authority.

173
174

Please describe the conditions under which FERC approved Rock Island's rate

A.

In November 2011, Rock Island filed an application with FERC for authorization to sell

175

transmission services at negotiated rates and for related relief. (FERC Docket No. ER12-

176

365-000.) FERC approved Rock Island's application, subject to the stipulations that

177

Rock Island (1) cannot limit transmission service on the Project to electricity generated

178

from any specific source, and (2) cannot give preference to any particular type or types of

179

resources over other resources that seek to contract for capacity. Rock Island Clean Line

180

LLC, 139 FERC ~ 61,142 (2012), at P 31.

181

Additionally, FERC approved Rock Island's request to allocate the initial capacity

182

on the Project by selling up to 75% of the capacity to anchor tenant customers and by

183

running an open season process for the remaining (i.e., 25 % or more) of the capacity on

184

the Project. Rock Island Clean Line LLC, 139 FERC

185

FERC Order approved Rock Island's open season process as fair, transparent and non-

186

discriminatory, noting that the process includes, among other features, notice of the open

~

61,142 (2012), at PP 28-30. The
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187

season to entities potentially interested in purchasing transmission capacity and a

188

methodology for evaluating bids for capacity.

189

Q.

become anchor tenant customers.

190
191

•

A.

Rock Island set forth in its negotiated rate application in FERC Docket No. ER12-365-

192

000 ("FERC Application"), at 23-24, a process for contracting with anchor tenants that

193

will comply with FERC's open access requirements and prohibition against undue

194

preference and discrimination. The FERC order accepted this process, conditioned on the

195

informational filing noted below. The process is composed of the following steps:

196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214
215
216

1. Rock Island has made substantial efforts to identify wind developers located in the
Resource Area and load serving entities with RPS obligations or that otherwise
demand renewable energy. Rock Island will invite all such wind developers and load
serving entities to participate in the anchor tenant process, so long as they "(l) have
demonstrated the ability to meet creditworthiness standards that will be necessary to
secure the equity and loan financing necessary for the Project, (2) have a
demonstrable need to presubscribe to significant blocks of Project capacity, and (3)
are likely to execute a precedent agreement in a timeframe consistent with the
development timeline needed by Rock Island."

217

2. In addition, Rock Island will entertain requests from any other eligible customers to
participate in the anchor tenant process, so long as they meet the above criteria.
3. Rock Island will select the parties with whom it negotiates precedent agreements
based on objective criteria that are consistent with FERC requirements.
4. After concluding negotiations, Rock Island will make an informational filing with
FERC. The filing will describe the parties who have been selected to negotiate for
anchor customer status, a general description of the precedent agreements negotiated,
and a listing of which anchor customers have executed agreements.

Q.

219

Do you have an expectation as to the total number of customers who will be anchor
tenant customers?

218

•

Please explain the process by which eligible customers will have the opportunity

A.

Not specifically. As I describe in my direct testimony and earlier in this testimony, Rock

220

Island's transmission contracts with anchor tenants will provide a basis for financing

221

construction of the Project.

Although Rock Island will have credit requirements for
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222

potential anchor tenant customers, it is nevertheless possible that one or more

223

transmission customers could encounter financial difficulties and default on their

224

contracts. This risk would have an impact on the costs and terms on which Rock Island is

225

able to obtain debt financing. Therefore, in order to minimize this risk, it is in Rock

226

Island's interests to have more rather than fewer anchor tenant customers.

227

open seasons through which eligible customers can enter into contracts for the

229

remaining transmission capacity.
A.

The open season will provide for an initial allocation of the Project's remaining capacity

231

through a structured process in which all eligible customers can participate as described

232

in Rock Island's FERC Application at 33-34. The FERC order approved this process,

233

also conditioned on the filing of an information filing. The process consists of the

234

following key steps:

235
236

1. Rock Island will post detailed bidding guidelines, evaluation criteria, estimated rates,
and proposed agreements on an internet website.

237

2. Rock Island will provide notice of the open season in appropriate trade publications.

238
239

3. Rock Island will give all bids equal priority in awarding the Project's initial capacity,
subject to the evaluation criteria published on the website.

240
241
242
243

4. Rock Island will file the results of the open season with FERC in a report that will
include the terms of the open season, including notice, the method for evaluating bids,
the identity of the parties that purchased capacity, and the amount, term, and price of
that capacity.

244

Q.

246

If any capacity remains unallocated after the anchor tenant and open season

process, will it be offered to eligible customers?

245

•

Please describe the process by which Rock Island will conduct an open season or

228

230

•

Q.

A.

Yes. As administrator of the Rock Island OATT, the RTO will offer any unallocated

247

capacity to any eligible customer under the OATT. The opportunity to purchase this

248

capacity will in no way be limited to the initial anchor tenants or open season

249

participants.
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250
251
252

Once the initial transmission service agreements expire, or are terminated by one of
the parties, what will happen to that capacity?

A.

Any capacity that becomes available will be offered to any eligible customer under the

253

Project's OATT. The anchor tenant process and open season process determine only the

254

initial allocation of the Project capacity. Any future sale of capacity will be governed by

255

the OATT, just as is the case for traditional, cost of service transmission providers.

256

Q.

If a customer does not receive an initial allocation of the Project's capacity through

257

the anchor tenant or open season process, can it still request capacity at a later

258

date?

259

•

Q.

A.

Yes.

Any eligible customer can request service at any time. If firm service is not

260

available because the Project's capacity is fully subscribed, an eligible customer can

261

request non-firm service. Under the terms of the FERC pro forma OATT, Rock Island

262

must provide non-firm service to any eligible customer so long as the same capacity is

263

not being used by the holder of firm transmission rights. Because Rock Island anticipates

264

that a significant portion of its firm transmission service customers will be wind farms

265

and purchasers of energy from wind farms, non-firm service is likely to be available

266

much of the time. For example, if a wind farm connected to the Project purchases long-

267

term, firm service, it may only use 50% of the subscribed capacity on average due to the

268

variable nature of wind output.

269

available to any eligible customer requesting non-firm service. Consequently, there will

270

be meaningful opportunities for customers that do not receive an initial allocation of

271

capacity to purchase non-firm service on the Project.

272

market I describe below, customers that do not receive an initial allocation of capacity

273

can purchase capacity from customers who do receive an initial allocation.

The balance of the subscribed capacity would be

In addition, in the secondary

•
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274
275
276

•

Will eligible customers that do not receive an initial allocation of capacity be able to
purchase transmission rights from customers that do receive an initial allocation?

A.

Yes. The Rock Island OATT, as administered by the RTO, will provide for the posting

277

of any available transmission capacity, including that held by the Project's transmission

278

customers. This will create a secondary market for the Project's transmission capacity.

279

Through this secondary market, customers who have contracted for capacity on the

280

Project will make their contracted capacity available to other transmission users, in whole

281

or in part, on a short-term or longer-term basis, and on a firm or non-firm (i.e., the

282

capacity can be used by the secondary customer unless the primary customer uses it)

283

basis.

284

•

Q.

Q.

285
286

Can you please summarize the ways in which eligible customers will be able to
obtain transmission service on the Rock Island Clean Line?

A.

First, any eligible customer may request to negotiate a precedent agreement with Rock

287

Island for long-term, firm service during the anchor tenant process. Second, any eligible

288

customer may participate in the open season process and have an equal opportunity to

289

procure long-term, firm service. Third, if Rock Island does not sell all of its capacity

290

through the anchor tenant process and open season, any eligible customer may request the

291

remaining firm service under the Rock Island OA TI. Fourth, upon the expiration or

292

termination of the initial transmission service contracts entered into during the anchor

293

tenant process and open season, any eligible customer may request the freed-up capacity

294

under the Rock Island OATT. Fifth, any eligible customer may request non-firm service

295

on Rock Island at any time, and Rock Island is obligated to grant these requests so long

296

as the capacity is not in use by firm transmission customers. Sixth, Rock Island will

297

create a secondary market for the Project's transmission capacity, in which holders of

298

capacity will be able to make their contracted capacity available to eligible customers.
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299

opportunity to contract for capacity as anchor tenant customers, to contract for the

301

remaining capacity during the open season, and to participate in the secondary

302

market for transmission service on the Rock Island Project?
A.

Yes.

This is an essential component of Rock Island's obligation and undertaking to

304

provide non-discriminatory open access transmission service. Of course, the prospective

305

customer must be able to satisfy generally applicable conditions of service that will be

306

stated in the tariff. Additionally, the total amount of customers that can be served and

307

transmission capacity that can be provided on a firm service basis will be limited by the

308

total capacity of the Project (although, as I have noted, non-firm service will be

309

available). Within those limitations, all eligible customers will have equal opportunity to

310

contract for transmission capacity and service.

311

Q.

How does Rock Island's obligation to serve all eligible customers compare to the
obligation to serve customers of traditional utilities?

312
313

•

Will all eligible customers, as defined by the pro forma OATT, have equal

300

303

•

Q.

A.

The applicable FERC rules and regulations regarding the provision of non-discriminatory

314

service to all customers apply both to merchant lines, like Rock Island, and to traditional,

315

cost-based, incumbent utilities. Rock Island is a merchant project because it is assuming

316

the market risk of the Project and does not have a process to recover its costs from

317

ratepayers, and therefore must sell capacity through negotiated contracts.

318

stated in its order on Rock Island's FERC Application, "Commission precedent

319

distinguishes merchant transmission projects from traditional public utilities in, that the

320

developers of merchant projects assume all of the market risk of a project and have no

321

captive customers from which to recover the cost of the project." Rock Island Clean Line

322

LLC, 139 FERC

323

is not released from the obligation to be an open access transmission provider that applies

~

As FERC

61, 142 (2012), at P 1. Although it is a merchant project, Rock Island
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324

to all transmission utilities under FERC's jurisdiction.

325

substantially similar to the OA TT of any FERC jurisdictional transmission provider, with

326

the exception of the rates which will be negotiated specifically for the Project.

327

Rock Island's anchor tenant process and open season process only govern the

328

initial allocation of firm capacity on the Project. Rock Island's ongoing obligations under

329

its OA TT will be substantially identical to the obligations of a traditional utility. The

330

RTO that takes operational control of Rock Island's transmission facilities will also

331

administer Rock Island's open access obligations. That same RTO will administer the

332

open access obligations of its other member utilities that provide traditional, cost-based

333

service.

334

•

•

Rock Island's OATT will be

Q.

335
336

What types of entities do you anticipate will be transmission customers of the Rock
Island Project?

A.

We would expect that, for the most part, the transmission customers will fall into two
The first category will be owners of generation resources located in the

337

categories.

338

Resource Area that will contract for transmission capacity to deliver the output of their

339

plants into the PJM transmission network at the Collins substation in northern Illinois.

340

This category of customer could be expected to have contracted with one or more

341

suppliers to the retail market (e.g., a utility, such as Commonwealth Edison, or an ARES

342

or other competitive supplier) to purchase the generators' output.

343

generator could be awarded a contract through the annual procurement process run by the

344

Illinois Power Agency to supply a portion of Commonwealth Edison's requirements for

345

serving its eligible retail customers; or, the generator could have entered into one or more

346

contracts to supply electricity to one or more ARES, who will use the electricity to serve

347

its (their) retail customers. As another example, the generator could enter into contracts

348

with municipal electric utilities or with electric cooperatives to supply them with

For example, a
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349

electricity. The generator could also contract to supply its output to a wholesale power

350

marketer that in turn will resell the electricity to an electric utility, an ARES or other

351

competitive retail supplier, a municipal electric utility or a cooperative.

352

examples, the electricity transported to northern Illinois by the Project would ultimately

353

be sold to and used by thousands of individual retail electricity customers.

354

The second principal category of transmission customer that we would expect is

355

wholesale purchasers of electricity, such as electric utilities, competitive retail suppliers,

356

municipal electric utilities, electric cooperatives, and wholesale power marketers, which

357

would contract for their own transmission capacity and use that capacity to deliver to

358

northern Illinois electricity that they purchase from generators located in the Resource

359

Area. As with the first category of transmission customers, the electricity transmitted by

360

the Project to northern Illinois would ultimately be sold and distributed to thousands of

361

individual retail electricity customers.

362

Q.

You previously stated that under the pro forma OATT, retail customers can be

363

"eligible customers" for transmission service, but is it realistic to expect that retail

364

customers would in fact be transmission customers of the Rock Island Project?

365

•

In any of these

A.

As a practical matter, residential and smaller non-residential customers will not be

366

transmission customers of the Project, due to the size of transactions on the transmission

367

grid and the customer sophistication required to engage in transmission transactions.

368

However, in this respect, the Project is no different from any other transmission provider

369

- residential and smaller non-residential customers do not directly contract for

370

transmission service. Almost all transmission service is contracted for by large entities

371

such as utilities, power marketers, retail electric suppliers and other large wholesale

372

market participants. That said, it would not be surprising to have a larger retail customer

373

contract directly for transmission capacity to facilitate its procurement of electricity from
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374

the Resource Area. Such a retail customer could be, for example, a large institutional

375

customer such as a university or a medical center complex, or a governmental entity,

376

which wishes to obtain a portion of its electric supply from renewable resources and

377

wishes to negotiate for and procure the renewable energy directly, rather than obtain the

378

electricity by purchasing it from an intermediary power marketer or retail electric

379

supplier.

380

to FERC jurisdiction, but are there other activities of Rock Island, as a public

382

utility, and the Rock Island Project that will be regulated by the ICC?

A.

Yes. It is my understanding that the following activities of Rock Island and the Project

384

(and possibly other activities) will be subject to regulation by the ICC if Rock Island is

385

certificated as a public utility:

386
387

•

Contacts and negotiations with landowners in Illinois for right-of-way easements for
the transmission line. (83 Ill. Admin. Code Part 300.)

388

•

Construction of the transmission line in Illinois. (83 Ill. Admin. Code Part 305.)

389

•

Issuance of securities by Rock Island. (Section 6-102 of the Public Utilities Act.)

390
391

•

Contracts between Rock Island and affiliated interests relating to properties and
activities in Illinois. (Section 7-101 of the Public Utilities Act.)

392
393

•

Any "reorganization" (as defined in Section 7-204 of the Public Utilities Act) that
may occur for Rock Island or its parent company.

394
395
396

•

Maintaining financial accounts and filing annual reports with the Commission in
accordance with its requirements. (Sections 5-102 and 5-109 of the Public Utilities
Act.)

397

•

Reporting accidents to the Commission. (83 Ill. Admin. Code Part 220.)

398

Q.

400
401

Will the Rock Island Project be operated for public use in the transmission of
electricity?

399

•

You have mentioned that Rock Island's rates for transmission service will be subject

381

383

•

Q.

A.

Yes.

Rock Island is constructing and will operate the Project for public use for the

transmission of electricity. Rock Island is holding itself out to serve the public. As I
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402

described earlier in this testimony, any eligible customer (as defined by the FERC pro

403

forma OATT) will be able to request service on Rock Island's facilities. Rock Island

404

accepts regulation as a public utility by the ICC and is not attempting to structure its

405

operations so as to avoid public utility status.

406

construction and operation of its Project should be regulated by the ICC because of the

407

important service that the Project will be providing to the electricity-consuming public.

408

The Rock Island Project will directly connect over 4,000 MW of generation to northern

409

Illinois that would not otherwise be connected and is expected to deliver approximately

410

15 million MWh of electricity per year to northern Illinois. This amount of electricity is

411

equal to the annual usage of approximately 1,400,000 homes. As I have described, the

412

electricity transmitted over the Rock Island Project will be sold and distributed to

413

thousands of individual retail customers in Illinois and other states. The Rock Island

414

Project will transmit electricity for the use of the public. The public that will be served

415

by the power transmitted by the Project from the Resource Area to northern Illinois will

416

be retail customers in the footprints of the PJM and MISO RTOs. The Project is useful,

417

advantageous and beneficial to the public in Illinois due to 1) the amount of electricity

418

that the Project will deliver into northern Illinois, 2) the impacts of the transmission line

419

and the generation connected to it on electricity prices and electricity market competition

420

in Illinois (as I, along with Rock Island witnesses Gary Moland and Karl McDermott,

421

described in direct testimony), and 3) the impacts of the Project on reliability and

422

diversity of supply (as I, along with Rock Island witness Leonard Januzik, described in

423

direct testimony).

Rock Island understands that the

424

The Project will contribute to meeting renewable portfolio standards ("RPSs")

425

established in the Illinois statutes and statutes of other PJM states. These are important

426

public policy initiatives enacted by the Illinois General Assembly and the legislatures of
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427

the other states. Although, as I explained earlier, Rock Island cannot deny service to any

428

particular type of customer nor give a preference in allocating capacity and providing

429

service to any particular type of customers, all or most of the generation connected to the

430

Project in the Resource Area is expected to be wind generation facilities. As I showed in

431

my direct testimony, the existing renewable generating resources in Illinois and other

432

PJM states are insufficient to meet the aggregate RPS requirements of Illinois and other

433

PJM states as they grow over time, as prescribed by the statutes. As I also described in

434

my direct testimony, there is and should continue to be a public demand for electricity

435

from renewable resources in addition to the demand that results from fulfilling the

436

statutory RPS obligations.

437

advantageous to the public in Illinois in meeting these demands.

438

Have you compared the Rock Island Project to other projects for which the ICC has

439

granted certificates of public convenience and necessity to entities whose facilities

440

would be used to transmit electricity for the use of the public?

441
442

•

Q.

The Rock Island Project will be useful, beneficial and

A.

Yes. Although I have not conducted an exhaustive review of previous cases, there are
several useful examples.

443

In Docket 01-0142, the ICC granted certificates of public convenience and

444

necessity to operate as a public utility to American Transmission Company L.L.C.

445

("A TC"), which had been formed to take ownership of and operate the transmission

446

facilities of Wisconsin electric utilities (including public power entities), some of which

447

were located in Illinois, and to A TC's affiliate ATC Management, Inc. The Petition in

448

that case recited that:

449
450
451
452

5.
The Petitioners meet the definition of public utilities as set
forth in the Act, Section 3-105. The Petitioners own, control, operate and
manage, within this State, for public use, facilities used for the
transmission of electricity. (Petition in Docket 01-0142 at i!5.)
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453
454
455
456
457
458
459

6.
The Petitioners, as public utilities, are transmitting
electrical energy for use by the public.
Pursuant to A TCLLC's
nondiscriminatory Open Access Transmission Tariff on file with the
Federal Energy Regulatory Commission, ATCLLC's eligible customers
include any retail customer taking unbundled transmission service
pursuant to a state requirement that a transmission provider offer the
transmission service. (Petition in Docket 01-0142 at ~6).

460
461
462
463
464
465
466

7.
Because the Petitioners' transmission lines are transmitting
power within Illinois to serve Illinois customers, it is in the public interest
that the Commission oversee certain aspects of the Petitioners' operations
as provided in the Public Utilities Act. Although many aspects of the
Petitioners' operations are within the jurisdiction of the Federal Energy
Regulatory Commission, other operations are subject to state supervision.
(Petition in Docket 01-0142 at ~9).

467

The Petitioners' witness, Jeffrey Rauh, described the Petitioners' facilities in Illinois and

468

testified that "The transmission facilities owned by the companies transmit power for

469

public use." (Direct Testimony of Jeffrey Rauh in Docket 01-0142 at line 286.) The ICC

470

found that "The Petitioners' transmission lines are transmitting power within Illinois to

471

serve Illinois customers; therefore, it is in the public interest that the ICC oversee certain

472

aspects of the Petitioners' operations, especially, those operations that concern the

473

electrical lines in question;" and found that A TC and A TC Management fell within the

474

definition of a "public utility" as set forth in the Public Utilities Act.

475

Transmission Company, L.L.C. and ATC Management Inc., Docket 01-0142, Order

476

issued January 23, 2003, at 5.

American

477

In Docket 06-0179, the ICC granted certificates of public convenience and

478

necessity to Illinois Power Company and to a newly-formed entity, Ameren Illinois

479

Transmission Company ("Ameren Transco"), to construct three new 345 kV electric

480

transmission lines. The purpose of the three new transmission lines (referred to in the

481

Petition in that case as ''the Project") was to enable electricity to be delivered from a

482

single generation source, the Prairie State Generating Company plant in Washington

483

County, Illinois, an independent power producer. The Prairie State plant and its output
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484

are jointly owned by eight cooperatives or municipal power entities in Illinois and other

485

states and Peabody Energy. The Petition in Docket 06-01 79 stated that the petitioners

486

proposed to construct the new transmission lines "[i]n order to accommodate the Prairie

487

State Facility," i.e., to transmit the output of a single generating plant. Petition in Docket

488

06-0179 at

489

lines, "Ameren Transco will own, control, operate and manage, within this State, for

490

public use, facilities for the transmission of electricity: i.e., its share of the Project;" and

491

that Ameren Transco "will be transmitting electricity for use by the public at rates, terms,

492

and conditions subject to regulation by the FERC." Petition at ~5-6. The Petition further

493

recited that "The Project will therefore allow the Prairie State Facility to connect to the

494

transmission grid in a safe and reliable manner and will provide for reliable delivery of

495

the plant's output into the bulk electric system." (Petition at ~12). I note that in Docket

496

06-0179, ICC Staff objected to the issuance of a certificate to American Transco on

497

grounds relating to its financial capabilities and the need for American Transco to

498

participate as an owner of the Project for financing purposes, but did not contend that the

499

requested certificate should not be granted because the three new transmission lines were

500

being constructed to export power from a single generator's facility into the bulk

501

transmission grid and therefore were not for public use. The ICC found Ameren Transco

502

to be a public utility and granted a certificate to Illinois Power Company and Ameren

503

Transco for the construction, operation and maintenance of the three new 345 kV

504

transmission lines.

505

Transmission Company, Docket 06-0179, Order issued May 16, 2007, at 41.

~3.

The Petition recited that upon completion of the proposed transmission

Illinois Power Company d/bla Ameren!P and Ameren Illinois

506

In Docket 06-0706, Illinois Power Company and Ameren Transco also requested

507

certificates of public convenience and necessity, to construct, operate and maintain a new

508

transmission line in the area of Ottawa, Illinois. The Petition stated that Ameren Transco
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509

"will be transmitting electricity for use by the public at rates, terms, and conditions

510

subject to regulation by the Federal Energy Regulatory Commission." Petition in Docket

511

06-0706 at ~2.

512

activities satisfied the definition of a public utility and that Ameren Transco was a public

513

utility, and granted the certificates to build the proposed transmission line. Illinois Power

514

Company d!b/a Ameren!P and Ameren Illinois Transmission Company, Docket 06-0706,

515

Order on Reopening issued June 23, 2010, at I and 34-35.

The ICC found that Ameren Transco and its proposed transmission

516

Similar to the projects for which the ICC granted certificates in the cases

517

described above, Rock Island will be transmitting millions of MWh of electricity for use

518

by the public.

519

I also note that petroleum and natural gas pipelines frequently contract their finite

520

capacity in a similar manner to Rock Island's plans, i.e., by contracting with anchor

521

tenant customers for a portion of the transportation capacity and contracting the

522

remaining capacity to shippers using an open season process, with other shippers having

523

the opportunity to obtain service on the pipeline through secondary market transactions.

524

It is my understanding that in Illinois, to obtain a certificate as a "common carrier by

525

pipeline," a pipeline owner must demonstrate that it owns, controls, operates or manages,

526

within Illinois, equipment, facilities or other property, or a franchise, permit, license or

527

right, used or to be used in connection with the conveyance of gas or any liquid other

528

than water "for the general public."

529

Q.

Does this conclude your additional supplemental direct testimony?

530

A.

Yes, it does.

•
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139 FERC ¶ 61,142
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION
Before Commissioners: Jon Wellinghoff, Chairman;
Philip D. Moeller, John R. Norris,
and Cheryl A. LaFleur.

Rock Island Clean Line LLC

Docket No. ER12-365-000

ORDER CONDITIONALLY AUTHORIZING PROPOSAL AND GRANTING
WAIVERS IN PART
(Issued May 22, 2012)
1.
On November 8, 2011, Rock Island Clean Line LLC (Rock Island) filed a request
for authorization to charge negotiated rates for transmission rights on a proposed high
voltage direct current (HVDC) merchant transmission project (Project) and for waiver of
certain Commission regulations. 1 In this order, the Commission conditionally authorizes
Rock Island to charge negotiated rates for transmission rights on the Project and grants in
part and denies in part Rock Island’s request for waiver.
I.

Background
A.

Applicant

2.
Rock Island is a wholly owned subsidiary of Rock Island Wind Line, LLC, a
Delaware limited liability company, which is a wholly owned subsidiary of Clean Line
Energy Partners LLC. The majority owner of Clean Line Energy Partners is ZAM
Ventures, L.P., the principal investment vehicle for ZBI Ventures, L.L.C. ZBI Ventures,

1

Commission precedent distinguishes merchant transmission projects from
traditional public utilities in that the developers of merchant projects assume all of the
market risk of a project and have no captive customers from which to recover the cost of
the project. See, e.g., Hudson Transmission Partners, LLC, 135 FERC ¶ 61,104 (2011)
(Hudson Transmission); Champlain Hudson Power Express, Inc., 132 FERC ¶ 61,006
(2010) (Champlain Hudson); Chinook Power Transmission, LLC, 126 FERC ¶ 61,134
(2009) (Chinook).
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L.L.C is described as focused on long-term investments in the energy sector and is a
subsidiary of Ziff Brothers Investments, L.L.C.
B.

Description of Project

3.
The Project is a 500-mile, ±600 kV HVDC transmission line and associated
facilities capable of delivering up to 3,500 MW from renewable energy projects in
eastern South Dakota, eastern Nebraska, western Iowa, and western Minnesota to
customers in Illinois and other states, interconnecting with the PJM Interconnection,
L.L.C. (PJM) extra-high voltage transmission system at a point to be determined. 2
Rock Island expects the Project to deliver approximately 15 million MWh of energy per
year, helping to satisfy growing demand for electricity in general and particularly for
electricity from renewable resources in states like Illinois, which has adopted a renewable
portfolio standard. Rock Island describes the location of the Project as ideal for windpowered generation, and explains that the foundation of the Project is to connect such
generation to major load centers. 3 Rock Island asserts that the Project will relieve current
transmission constraints between the Midwest Independent Transmission System
Operator (MISO) and PJM systems, provide added stability and reliability to the PJM
system, and reduce prices on both the delivery and windward ends of the Project. 4
4.
Rock Island states that, while the specific route of the Project has yet to be
determined, it continues to conduct feasibility studies to determine the optimal route for
the line. 5 Rock Island states that it has identified two to three corridors approximately
3 to 10 miles wide in which to consider siting the Project, and these study corridors have
been distributed to more than 50 governmental agencies and nongovernmental
organizations for comment. 6 In addition, Rock Island represents that it has submitted a
request to PJM to interconnect the Project with the PJM system in Illinois, has acquired a
2007-vintage interconnection queue position for the same interconnection point as its
request, and has submitted a request to MISO to complete the studies required to
interconnect with MISO. 7 Upon completion of the Project, Rock Island states that it will
2

Id. at 5.

3

Id. at 10.

4

Id. at 8-9.

5

Id. at 6.

6

Id.

7

Id. at 12.
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turn over operation of the Project to one of the regional transmission organizations
(RTO), either MISO or PJM, to which it will interconnect. 8
C.

Application

5.
Rock Island requests authority to sell transmission rights on the Project at
negotiated rates and approval of its proposal to allocate 75 percent of the planned
Project’s capacity to anchor customers. Rock Island commits to holding an open season
for the remaining 25 percent of the Project’s capacity, as well as for any additional
transmission capacity not secured by anchor customers. 9 Rock Island also commits to:
(1) offer the same rates, terms, and conditions that are offered to anchor customers to all
open season participants; (2) ensure transparency in the open season process; and
(3) report the results of the open season to the Commission. It also commits to filing with
the Commission a rate schedule for inclusion in the Open-Access Transmission Tariff
(OATT) of either PJM or MISO.
6.
Rock Island also requests that the Commission allow it to give preference to
renewable energy resources in its open season. Rock Island argues that establishing a
preference for renewable energy is essential to developing the Project because interested
stakeholders and potential customers are less likely to support a transmission project that
will ultimately be used to transmit electricity from coal-fired generation. Rock Island
submits that the renewable energy preference is also consistent with the Commission’s
recognition that transmission planning should incorporate public policy considerations.
7.
Rock Island states that obstacles to financing merchant transmission projects can
be reduced to the extent that a transmission developer can negotiate financially secure
pre-subscription agreements with creditworthy anchor customers. Rock Island explains
that it faces a particularly difficult task in developing the Project because it requires
coordinating construction of its transmission facility with the construction of new,
renewable energy resources. 10
8.
Rock Island contends that it meets the four factor analysis as outlined in Chinook
for approval of negotiated rate authority, 11 as discussed more fully below.

8

Id. at 4.

9

Id. at 33.

10

Id. at 11.

11

Chinook, 126 FERC ¶ 61,134 at PP 37-53.
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Notice, Intervention, and Responsive Pleadings

9.
Notice of Rock Island’s Filing was published in the Federal Register, 76 Fed. Reg.
72,193 (2011), with interventions and protests due on or before November 29, 2011. The
Illinois Commerce Commission filed a notice of intervention. Motions to intervene were
filed by Exelon Corporation and PSEG Companies. American Wind Energy Association
(AWEA) filed a comment. 12 Interstate Power and Light Company (Interstate) filed a
motion to intervene and protest. On December 14, 2011, Rock Island filed an answer to
Interstate’s protest.
III.

Discussion
A.

Procedural Matters

10.
Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,
18 C.F.R. § 385.214 (2011), the notice of intervention and the timely, unopposed motions
to intervene serve to make the entities that filed them parties to this proceeding.
11.
Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure, 18 C.F.R.
§ 385.213(a)(2) (2011), prohibits an answer to a protest unless otherwise ordered by the
decisional authority. We will accept Rock Island’s answer because it has provided
information that assisted us in our decision-making process.
B.

Negotiated Rate Authority

12.
In addressing requests for negotiated rate authority from merchant transmission
providers, the Commission has demonstrated a commitment to fostering the development
of such projects where reasonable and meaningful protections are in place to preserve
open access principles and to ensure that the resulting rates for transmission service are
just and reasonable. 13 The Commission’s analysis for evaluating negotiated rate
12

In its comments, AWEA does not take a position with respect to the Project but
stresses the importance of the Commission facilitating the expansion of transmission
service.
13

See, e.g., TransEnergie U.S., Ltd., 91 FERC ¶ 61,230, at 61,838-39 (2000)
(accepting a request to charge negotiated rates on a merchant transmission project,
subject to conditions addressing, among other things, the merchant’s open season
proposal); Mountain States Transmission Intertie, LLC, 127 FERC ¶ 61,270, at P 57, 59
(2009) (denying a request to charge negotiated rates on a merchant transmission project
because, among other things, sufficient protections did not exist to ensure that rates for
service would be just and reasonable); Hudson Transmission, 135 FERC ¶ 61,104 at
(continued…)

A-0332
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

121302

Docket No. ER12-365-000

-5-

applications focuses on four areas of concern: (1) the justness and reasonableness of
rates; (2) the potential for undue discrimination; (3) the potential for undue preference,
including affiliate preference; and (4) regional reliability and operational efficiency
requirements. 14 This approach simultaneously acknowledges the financing realities faced
by merchant transmission developers and the consumer protection mandates of the
Federal Power Act (FPA) and the Commission’s open access requirements. Moreover,
this approach allows the Commission to use a consistent framework to evaluate requests
for negotiated rate authority from a wide range of merchant projects that can differ
substantially from one project to the next.
1.

Four-factor Analysis
a.

Just and Reasonable Rates

13.
To approve negotiated rates for a transmission project, the Commission must find
that the rates are just and reasonable. 15 To do so, the Commission must determine that
the merchant transmission owner has assumed the full market risk for the cost of
constructing its proposed transmission project. Additionally, the Commission must
determine whether the project is being built within the footprint of the merchant
transmission owner’s (or an affiliate’s) traditionally regulated transmission system; if so,
the Commission must determine that there are no captive customers who would be
required to pay the costs of the project. The Commission also considers whether the
merchant transmission owner or an affiliate already owns transmission facilities in the
particular region where the project is to be located, what alternatives customers have,
whether the merchant transmission owner is capable of erecting any barriers to entry
among competitors, and whether the merchant transmission owner would have any
incentive to withhold capacity.
i.

Rock Island’s Proposal

14.
Rock Island affirms that it will assume the full market risk of the Project and that
it will have no captive customers. Rock Island states that it is a new market entrant and it
is not building within the footprint of its own or an affiliate’s traditionally regulated
transmission system. Rock Island also contends that it will operate the Project pursuant
ordering para. (A) (authorizing Hudson Transmission to charge negotiated rates for
transmission service).
14

Chinook, 126 FERC ¶ 61,134 at P 37.

15

See Champlain Hudson, 132 FERC ¶ 61,006 at P 17.
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to the OATT of either PJM or MISO upon completion of the project. Rock Island asserts
that use of such an OATT will prevent it from exercising market power or erecting
barriers to entry in the region where the Project will operate. 16
15.
Rock Island provides several additional assurances as to why the rates charged
will be just and reasonable. Rock Island observes that incumbent transmission owners
have an obligation to expand their transmission capacity, upon request, at cost-based
rates. Rock Island argues that this requirement limits the negotiated rates that it can
offer. Additionally, Rock Island asserts that its rates will be limited by competition from
other regional transmission projects, including the MISO Multi-Value Projects, which
will also serve wind generators in the Great Plains. 17
ii.

Commission Determination

16.
The Commission concludes that Rock Island’s request for authority to charge
negotiated rates for service on the Project is just and reasonable. Rock Island meets the
definition of a merchant transmission owner because it assumes all market risk associated
with the Project and has no captive customers. Rock Island has agreed to bear all the risk
that the Project will succeed or fail based on whether a market exists for its services.
Rock Island also has no ability to pass on any costs to captive ratepayers.
17.
No entity on either end of the Project is required to purchase transmission service
from Rock Island, and customers will do so only if it is cost-effective. As Rock Island
points out, Rock Island will be unable to charge rates in excess of the cost of expansion
on neighboring utilities. Pursuant to their OATTs, public utilities have an obligation to
expand their transmission capacity upon request, at cost-based rates. 18 Therefore, the
cost of expansion provides downward pressure on the negotiated rates that Rock Island
will charge. Additionally, because neither Rock Island nor its affiliates own any
transmission facilities within the footprint of the Project, Rock Island has no ability to
erect barriers to entry or exercise market power in the relevant markets. Accordingly,

16

Filing at 1, 29-30.

17

Id. at 31-32.

18

Preventing Undue Discrimination and Preference in Transmission Service,
Order No. 890, FERC Stats. & Regs. ¶ 31,241, order on reh’g, Order No. 890-A, FERC
Stats. & Regs. ¶ 31,261 (2007), order on reh’g, Order No. 890-B, 123 FERC ¶ 61,299
(2008), order on reh’g, Order No. 890-C, 126 FERC ¶ 61,228 (2009), order on reh’g,
Order No. 890-D, 129 FERC ¶ 61,126 (2009).
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these factors lead us to conclude that the requested negotiated rate authority is just and
reasonable for service on the Project.
b.

Undue Discrimination

18.
As explained in Chinook, the Commission primarily looks at two factors to ensure
that applicants cannot exercise undue discrimination when approving negotiated rate
authority: (1) the terms and conditions of a merchant developer’s open season; and (2) its
OATT commitments (or in the RTO/ Independent System Operators (ISO) context, its
commitment to turn operational control over to the RTO or ISO). 19 The Commission
requires merchant transmission owners to file reports on the open season results shortly
after the close of the open season. Such reports provide transparency to the allocation of
initial transmission rights, as well as the basis for an entity to file a complaint if it
believes it was treated in an unduly discriminatory manner. 20
i.

Rock Island’s Proposal

19.
Rock Island asserts that there is good reason to grant its request for authority to
presubscribe up to 2,850 MW, or 75 percent of the maximum planned capacity,
committing to offering at least 25 percent of the Project’s total capacity in the open
season. Rock Island asserts that negotiated rates are particularly necessary given this
Project’s unique circumstances in which new renewable energy resources and new
infrastructure are being constructed simultaneously. 21 Rock Island also argues that wind
generators, whose energy the Project will likely transmit, present numerous risks that
transmission project developers and investors must overcome. For example, Rock Island
states that wind energy projects are typically constructed with shorter lead times than
other generators and are less willing to commit to large transmission projects well in
advance of generator construction. Rock Island argues that pre-subscription of capacity
with creditworthy anchor customers can reduce financing obstacles because lenders
demand to see a secure source of revenue as a predicate to project financing. 22
19

Chinook, 126 FERC ¶ 61,134 at P 40.

20

See Montana Alberta Tie, Ltd., 116 FERC ¶ 61,071, at P 37 (2006) (MATL)
(“[T]he Commission’s concern in evaluating the open season process is to provide
transparency in the bidding process and to enable unsuccessful bidders to determine if
they were treated in a fair manner.”).
21

Filing at 11.

22

Id. at 21-22.
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20.
Rock Island states that it has reached out to known potential power developers and
load-serving entities, but will provide information for and consider negotiating with any
bona fide candidate that expresses interest. It states that the selection of entities with
whom it will enter negotiations will be based on selection criteria that are consistent with
Commission requirements for negotiated rate authority. 23 Rock Island also commits to
holding an open season for all capacity not pre-subscribed by anchor shippers or initially
pre-subscribed but that later becomes available.
21.
Moreover, Rock Island commits to offering the same rates, terms, and conditions
given to anchor customers to any open season participant willing to purchase
transmission capacity for the same term. 24 Rock Island also states that to ensure
transparency, the specific rules of the open season, detailed bidding guidelines,
evaluation criteria, estimated rates, and proposed form agreements will be posted on its
internet website and forwarded to interested parties. Rock Island asserts that it will also
provide public notice of the open season in appropriate trade publications. Rock Island
states that the results of the open season auction will be posted on its website. 25
22.
Rock Island asserts that it would be unable to resize the Project were the
solicitation process to reveal market interest in excess of its planned transmission
capacity because it would result in delays and additional costs. It states that resizing the
Project would require it to resubmit its interconnection request with PJM as well as incur
new engineering costs, modify the Project’s converter stations, and conduct new studies.
Rock Island states that it is unopposed to undertaking additional transmission projects in
the future but argues that it is not financially or practically feasible to materially increase
the size of this Project. 26
23.
As previously discussed, the Project will be located within the footprints of both
the MISO and PJM RTOs. Thus, upon completion, Rock Island states that it intends to
turn over operational control of the Project to one of those RTOs and recover its costs
through a schedule in that RTO’s OATT that is specific to the Project. 27

23

Id. at 24.

24

Id. at 23.

25

Id. at 33-35.

26

Id. at 26.

27

Id. at 30, 35.
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24.
Rock Island requests Commission approval to grant preferred status to offers
from customers transmitting energy from renewable resources in the open season.
Specifically, it proposes that it be permitted to score proposals premised on the
transmission of electricity from renewable resources more highly than proposals to
transmit energy from non-renewables in the open season. 28 Rock Island asserts that
such a preference is “not undue given the important public policies encouraging the
development and use of energy from renewable resources” and is consistent with the
Commission’s recognition that transmission planning should incorporate public policy
considerations, such as requirements that load-serving entities meet renewable energy
mandates. 29
25.
Additionally, Rock Island contends that establishing a preference for renewables
is essential in developing the Project because interested stakeholders and potential
customers, including environmental organizations and renewable energy developers,
are less likely to support a transmission project that will ultimately be used to transmit
coal-fired generation. 30 Rock Island states that it will analyze bids received according to
pre-determined criteria, post on its website the results of any open season it conducts, and
file the results of the open season with the Commission.
26.
Rock Island argues that the Commission has permitted transmission developers
considerable leeway in constructing an open season suited to the subjective needs of the
transmission developer, including allowing use of qualitative considerations in open
seasons. 31 It also asserts that, though not approved by the Commission, Zephyr Power
Transmission, LLC’s open season criteria included a non-price factor providing
preference for energy from renewable energy projects. 32

28

Id. at 9-10.

29

Id. at 34 (citing Transmission Planning and Cost Allocation by Transmission
Owning and Operating Public Utilities, Order No. 1000, 136 FERC ¶ 61,051 (2011)).
30

Id.

31

Id. at 17 (citing TransEnergie U.S., Ltd., 91 FERC ¶ 61,347 (2000); Northeast
Utilities Serv. Co., 98 FERC ¶ 61,310 (2002) (Northeast Utilities)).
32

Id. at 18-19 (citing Open Season Report for Zephyr Power Transmission, LLC at
10, Docket No. ER09-433-000 (May 20, 2010)).
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Commission Determination

27.
The Commission looks specifically at the merchant transmission owner’s open
season and OATT commitments in determining whether negotiated rate authority could
lead to undue discrimination on a particular merchant transmission project. As the
Commission explained in Chinook, we evaluate on a case-by-case basis proposals to
allocate all or a portion of initial capacity outside of an open season. 33
28.
The Commission will accept Rock Island’s proposal to pre-subscribe up to
75 percent of transmission capacity to anchor customers. As Rock Island points out, it
must secure long-term commitments from creditworthy anchor customers to support
financing the Project. We have approved similar requests to allocate capacity to anchor
customers in the past in light of the difficulties in financing merchant transmission
projects. 34 Rock Island states that it will provide information for and consider
negotiating with any bona fide candidate that expresses interest, and the selection of
entities with whom it will enter negotiations will be based on selection criteria that are
consistent with Commission requirements for negotiated rate authority. Additionally,
Rock Island has committed to offer at least 25 percent of the Project’s capacity in the
open season. Therefore, given the specifics of the Project and the facts and commitments
presented in the application, we find Rock Island’s proposal to seek up to 75 percent
presubscription from anchor customers to be reasonable.
29.
Consistent with Commission precedent, we will condition acceptance of
Rock Island’s request on Rock Island making an informational filing with the
Commission for any anchor customer transaction describing the terms of the agreement
and the relevant facts and circumstances leading to the agreements no later than 30 days
after the end of the open season. 35

33

Chinook, 126 FERC ¶ 61,134 at P 42.

34

See, e.g., Chinook, 126 FERC ¶ 61,134 at PP 60-63 (approving Chinook’s
presubscription of up to 50 percent of the project capacity to anchor customers);
Champlain Hudson, 132 FERC ¶ 61,006 at P 47 (approving Champlain Hudson’s
proposal to seek up to 75 percent presubscription from anchor customers); Southern
Cross Transmission LLC, 137 FERC ¶ 61,207, at P 28 (2011) (approving Southern
Cross’s presubscription of up to 75 percent of the project capacity to anchor customers).
35

Champlain Hudson, 132 FERC ¶ 61,006 at P 44; Hudson Transmission, 135
FERC ¶ 61,104 at P 29.
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30.
We also approve Rock Island’s request to sell the remaining 25 percent of the
Project’s capacity using an open season auction, subject to the submission of
informational reports. 36 As stated in Chinook and Hudson Transmission, open seasons
must be fair, transparent, and non-discriminatory, and we will continue to require open
season reports to be filed with the Commission shortly after the close of the open
season. 37 The reports must include, at the very least, the terms of the open season
(including notice of the open season and the method for evaluating bids), the identity of
the parties that purchased capacity, and the amount, term, and price of the capacity. This
open season reporting requirement and the process by which parties are afforded an
opportunity to file complaints will continue to be the primary tools by which the
Commission ensures that merchant transmission developers do not unduly discriminate. 38
The open season informational report should be filed within 30 days of the open season.
31.
We do not approve, however, Rock Island’s request to apply a preference for
energy from renewable resources in its open season. Rock Island argues generally that
public policy considerations and its need to attract support from stakeholders such as
environmental organizations justify such a renewable energy preference. We find that
Rock Island’s general arguments do not sufficiently explain how distinctions between
renewable energy resources and other types of generators justify its requested preferential
treatment in an open season for initial transmission capacity. The Commission has not
previously approved the inclusion of a preference for energy from renewable resources in
a transmission owner’s open season criteria, and Rock Island has failed to provide
sufficient justification to do so here. 39
36

Filing at 15-16.

37

Chinook, 126 FERC ¶ 61,134 at P 41; Hudson Transmission, 135 FERC
¶ 61,104 at P 30.
38

Chinook, 126 FERC ¶ 61,134 at P 41; Champlain Hudson, 132 FERC ¶ 61,006
at P 45; Hudson Transmission, 135 FERC ¶ 61,104 at P 30.
39

The Commission has approved transmission developers’ use of qualitative costand risk-based factors when scoring open season bids. See, e.g., Northeast Utilities,
98 FERC ¶ 61,310 at 62,329 (approving an open season bid evaluation process in which
“the possibility of risk-sharing or co-development” in the course of a project would cause
a bid to be favored and “a bid that is more demanding administratively would be less
desirable because of the risk of incurring additional future project overhead costs.”);
TransEnergie, 91 FERC ¶ 61,347 at 62,167 (approving an open season proposal that
included “non-price considerations” which “can reduce the project’s risk and/or increase
the project’s value”).
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32.
Once the Project has commenced operation, consistent with Chinook, Rock Island
must file: (1) books and records for the Project that comply with the Uniform System of
Accounts found in Part 101 of the Commission’s regulations, 40 and will be subject to
examination as required in Part 41 of the regulations, 41 and (2) Rock Island’s books and
records audited by an independent auditor. 42 These commitments will assist the
Commission in carrying out its oversight role. Consistent with its commitment, upon the
Project’s completion, Rock Island must also make the Project subject to either MISO or
PJM’s OATT.
33.
Rock Island asserts that it will be unable to resize the Project if the open season
solicitation process reveals excessive market interest because resizing would result in
prohibitive delays and additional costs. This issue may be moot, as it uncertain whether
the Project will be over-subscribed. However, if Rock Island’s open season results in
oversubscription, we require that Rock Island in its open season report justify in greater
detail its reasons for not expanding the Project and for allocating capacity among open
season participants.
c.

Undue Preference and Affiliate Concerns

34.
In the context of merchant transmission, our concerns regarding the potential for
affiliate abuse arise when the merchant transmission owner is affiliated with either the
anchor customer, participants in the open season, and/or customers that subsequently take
service on the merchant transmission line.
i.

Rock Island’s Proposal

35.
Rock Island pledges that no affiliate will be an anchor tenant for capacity on the
Project. 43 Rock Island states that, if an affiliate should subsequently take service on the
transmission line, operational control of the Rock Island facilities by an RTO will ensure
that no undue preference results. Rock Island also commits to file its open season report
with the Commission, which will provide the terms of the open season, including notice
of the open season and the method for evaluating bids; the identity of the parties that
40

18 C.F.R. Part 101 (2011).

41

18 C.F.R. Part 41 (2011).

42

Chinook, 126 FERC ¶ 61,134 at P 62; Champlain Hudson, 132 FERC ¶ 61,006
at P 48; Tres Amigas LLC, 130 FERC ¶ 61,207, at P 90 (2010).
43

Filing at 36.
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purchased the capacity; and the amount, term, and price of that capacity. Finally,
Rock Island will file electric quarterly reports of its transactions and comply with the
Commission’s Standards of Conduct to the extent required of similar transmission
providers subject to the jurisdiction of the Commission. 44
ii.

Commission Determination

36.
In light of the commitments made in the application, we find that Rock Island
adequately addresses any affiliate concerns present at this early stage of the Project.
Furthermore, we note that Rock Island commits to comply with the Standards of Conduct
and file electric quarterly reports of its transactions as required of transmission
providers. 45 Moreover, as discussed above, the commitments made by Rock Island
regarding the open season process and reporting requirements will ensure that all
transactions are transparent.
d.

Regional Reliability and Operational Efficiency

37.
Merchant transmission projects, like cost-based transmission projects, are subject
to mandatory reliability requirements. 46 Merchant transmission developers are required
to comport with all applicable requirements of the North American Electric Reliability
Corporation (NERC) and any regional reliability council in with they are located.
i.

Rock Island’s Proposal

38.
Rock Island commits to participating in the reliability planning processes of the
RTO to which it turns over operational control of the Project. Additionally, Rock Island
commits to complying with all applicable reliability rules, including applicable NERC
requirements and procedures. 47 Rock Island states that it has submitted an

44

Id.

45

18 C.F.R. § 35.10(b) (2011); see also Order No. 890, FERC Stats. & Regs.
¶ 31,241 at P 817; Order No. 890-A, FERC Stats. & Regs. ¶ 31,261 at P 394.
46

See, e.g., Rules Concerning Certification of the Electric Reliability
Organization; and Procedures for the Establishment, Approval, and Enforcement of
Electric Reliability Standards, Order No. 672, FERC Stats. & Regs. ¶ 31,204, order on
reh’g, Order No. 672-A, FERC Stats. & Regs. ¶ 31,212 (2006).
47

Filing at 36.
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interconnection request with PJM and submitted a request to MISO to complete the
studies required to interconnect with MISO. 48
ii.

Protest and Answer

39.
In its protest, Interstate states that it cannot support the Project because Rock
Island has provided only limited information on the Project’s potential effects and
demonstrated a lack of due diligence and transparency. Interstate argues that Rock Island
makes unsupported claims in its filing regarding the Project’s reliability benefits and that,
to substantiate these claims, Rock Island should conduct analysis and modeling with PJM
and MISO to examine the potential effects of the Project on surrounding systems.
Interstate maintains that the results of Rock Island’s interconnection requests should be
made available to stakeholders so that they can understand the effects of the Project.
Finally, Interstate states that it supports the Project’s cost allocation approach but
requests that the Commission specifically order that costs associated with the Project be
only allocated to subscribers in order to protect customers in the Project area from any
cost responsibility or potential problems that may occur.
40.
In its answer, Rock Island responds that the Project’s impact on either MISO or
PJM will be determined, and subsequently addressed if needed, in connection with the
interconnection process of each RTO. Rock Island states that it has provided MISO and
PJM with sufficient detail on the Project to enable them to determine whether the Project
meets reliability criteria pursuant to Section 215 of the FPA and that it has initiated the
interconnection study process with each RTO. Rock Island also states that, as a merchant
transmission developer, it is under no obligation to submit itself to RTO evaluation and
selection process. 49 Finally, Rock Island clarifies that it is not seeking cost allocation for
the Project, but will recover its costs from customers who have contractually agreed to
purchase capacity through a rate schedule in the RTO’s OATT specific to the Project.
iii.

Commission Determination

41.
Rock Island commits that the Project will comply with applicable NERC and
PJM/MISO reliability requirements. Additionally, Rock Island indicates that it has
already filed an interconnection request with PJM and has submitted a request to
complete the studies required to interconnect with MISO. Accordingly, we find that
Rock Island has met the regional reliability and operational efficiency requirement,
48

Id. at 12.

49

Rock Island Answer at 2-3 (citing Order No. 1000, 136 FERC ¶ 61,051 at

P 165).
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subject to Rock Island’s continued participation in the necessary regional planning
processes.
42.
With regard to Interstate’s protest, the RTOs will determine the Project’s
reliability impact on their systems as well as the cost to ameliorate any negative impacts
through the interconnection study process. In addition, we note that Rock Island has
already represented that it will recover its costs from customers who have contractually
agreed to purchase capacity through a rate schedule in the RTO’s OATT specific to the
Project.
2.

Waiver Requests
a.

Rock Island’s Proposal

43.
Rock Island requests that the Commission grant it waivers of the same filing
requirements that the Commission previously granted other merchant transmission
providers. 50 Specifically, Rock Island requests waiver of: (1) section 35.15(a) of the
Commission’s regulations (abbreviated cost-of-service filings); (2) the full reporting
requirements in Subparts B and C of Part 35 of the Commission’s regulations, except for
sections 35.12(a) (filing of initial rate schedules), 35.13(b) (general information to be
filed with rate schedules), 35.15 (notices of cancellation or termination), and 35.16
(notices of succession); (3) Part 141 (forms and reports, with the exception of
sections 141.14 and 141.15), including the requirement to file FERC Form No. 1, Annual
Report of Major Electric Utilities, Licensee and Others; and (4) Part 41 (accounts,
records, and disposition of audit findings, with the exception of sections 41.1 through
41.8) and Part 101 (uniform system of accounts).
44.
Rock Island states that, because it is proposing to charge negotiated rates, the
regulations requiring the filing of cost-of-service data are not relevant. 51 Rock Island
asserts that granting the requested waivers is appropriate because it will not sell at costbased rates and does not have captive customers. Rock Island commits to keep separate
books and records for the Project, to keep such books and records in accordance with
generally accepted accounting principles, and to make such books and records available
to the Commission for inspection.

50

Filing at 37 (citing Hudson Transmission, 135 FERC ¶ 61,104 at P 35; Chinook,
126 FERC ¶ 61,134 at PP 68-69; Champlain Hudson, 132 FERC ¶ 61,006 at P 59).
51

Id. at 38 (citing Hudson Transmission, 135 FERC ¶ 61,104 at PP 42-43).
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b.

- 16 Commission Determination

45.
Because Rock Island is proposing to charge negotiated rates, the Part 35
regulations requiring the filing of cost-based data are not applicable. For good cause
shown and consistent with our findings for other merchant transmission proposals, we
will grant waiver of section 35.13(a) of the Commission’s regulations and the filing
requirements of Subparts B and C of Part 35 of the Commission’s regulations except for
sections 35.12(a), 35.13(b), 35.15, and 35.16. 52
46.
The Commission will also grant Rock Island’s request for waiver of Part 141 (with
the exception of sections 141.14 and 141.15), including the Form No. 1 filing
requirement. The Commission has previously granted waiver of the Form No. 1 filing
requirement to merchant transmission owners. 53
47.
The Commission declines to grant Rock Island’s request for waiver of Parts 41
and 101. 54 The Commission finds that it is important for all transmission-owning
utilities, including merchant transmission owners, to maintain their books and records in
accordance with the Uniform System of Accounts should the Commission require Rock
Island to produce this information in the future. This finding is consistent with the
Commission’s established policy of denying waiver of Parts 41 and 101 to merchant
transmission owners in TransEnergie, TransEnergie - Hydro One, Northeast Utilities,
and Neptune. 55 While the Commission departed from this policy by granting waiver of
Parts 41 and 101 to a merchant transmission owner in Hudson Transmission, 56 upon
52

Hudson Transmission, 135 FERC ¶ 61,104 at P 42; Tres Amigas LLC, 130
FERC ¶ 61, 207, at P 103 (2010); Wyoming Colorado Intertie, LLC, 127 FERC ¶ 61,125,
at P 62 (2009) (Wyoming); Linden VFT, LLC, 119 FERC ¶ 61,066 at P 42 (2007)
(Linden).
53

Wyoming, 127 FERC ¶ 61,125 at P 65; Linden, 119 FERC ¶ 61,066 at P 44;
MATL, 116 FERC ¶ 61,071 at P 66.
54

Id. P 43.

55

TransEnergie U.S. Ltd., 98 FERC ¶ 61,147 at 61,457 (2002) (TransEnergie);
TransEnergie U.S. Ltd. and Hydro One Delivery Services Inc., 98 FERC 61,144 at
61,502 (2002) (TransEnergie – Hydro One); Northeast Utilities, 98 FERC ¶ 61,130 at
62,331; and Neptune Regional Transmission System, LLC, 96 FERC ¶ 61,147 at ordering
para. (G) (2001) (Neptune).
56

Hudson Transmission, 135 FERC ¶ 61,104 at P 43.
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further review we conclude that this departure from prior policy was not warranted.
Consistent with our previous orders, we find that it is appropriate to deny waiver of these
provisions to merchant transmission owners in order to facilitate regulatory oversight.
Accordingly, Rock Island will be required to keep its books and records in accordance
with the Uniform System of Accounts, consistent with Part 101 of the Commission’s
regulations, and be subject to examination by the Commission pursuant to Part 41 of the
Commission’s regulations.
The Commission orders:
(A) Rock Island is hereby granted authority to sell transmission rights on its
proposed merchant transmission project at negotiated rates, subject to conditions, as
discussed in the body of this order.
(B) Rock Island is hereby directed to file with the Commission a report
describing the terms of the anchor tenant agreements and the results of any open season
within 30 days after the end of the open season, as discussed in the body of this order.
(C) Rock Island is hereby directed to file, upon completion of the Project, a rate
schedule for service under the OATT for the RTO to which it hands over operational
control, as discussed in the body of this order.
(D) The Commission grants Rock Island’s requests for waiver of the provisions
of Subparts B and C of Part 35 of the Commission’s regulations, with the exception of
sections 35.12(a), 35.13(b), 35.15, and 35.16, as discussed in the body of this order.
(E)
The Commission grants Rock Island’s request for waiver of Part 141 of the
Commission’s regulations, with the exception of sections 141.14 and 141.15, as
discussed in the body of this order.
(F)
The Commission denies Rock Island’s request for waiver of Parts 41 and
101 of the Commission’s regulations.
By the Commission.
(SEAL)

Nathaniel J. Davis, Sr.,
Deputy Secretary.
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06-0179

ORDER
By the Commission:
I.

PROCEDURAL HISTORY

In this proceeding, Illinois Power Company d/b/a AmerenIP ("AmerenIP" or “IP”)
and Ameren Illinois Transmission Company ("Ameren Transco" or “Transco”) (together,
"Petitioners") filed an Amended Petition with the Illinois Commerce Commission
("Commission"). Petitioners therein request that “the Commission (i) grant a Certificate
of Public Convenience and Necessity to Ameren Transco; (ii) grant a Certificate of
Public Convenience and Necessity [pursuant to Section 8-406 of the Public Utilities Act
("Act"), 220 ILCS 5/8-406,] authorizing AmerenIP and Ameren Transco to construct,
operate, and maintain three new 345 kilovolt [electric] transmission lines in Monroe,
Randolph, St. Clair, and Washington Counties, Illinois; (iii) authorize construction of the
Project pursuant to Section 8-503 of the Act; (iv) approve, [pursuant to Sections 7-101
and 7-102 of the Act,] the Joint Ownership Agreement between AmerenIP and Ameren
Transco; and (v) grant such other relief as may be required.”
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Petitions for leave to Intervene were filed by Prairie State Generating Company,
LLC ("Prairie State"), Dynegy Midwest Generation ("Dynegy"), Unions 51, 309, 649, 702
and 1306 of the International Brotherhood of Electrical Workers, AFL-CIO ("IBEW"), the
City of Red Bud and the Village of Baldwin. Petitions to Intervene were also filed by the
following "Landowner Interveners": William C. and Patricia L. Hogan, Phyllis J. Bixby,
Elsa C. Kloepper, Virgil and Rosalie Chandler, Earl Falkenhain, Karnal C. and Elizabeth
A. Phegley, Roger Roscow, Marvin Rosenberg, Evenlyn Schwartzkopf, Harry P. Wetzel,
Ronald H. Wirth, Ralph and Karen Buettner, and Omer H. and Neva L. Liefer (together,
the "Baldwin/Stringtown Interveners"); and Charles and Joan Frederick, Edith Boling,
Troy A. Guebert , Harlin F. Guebert, Richard Stadter and Eugene Stadter, Ronald and
Betty Fehr, Gary Liefer, Lucas H. Liefer, Margarette Schrader, Anthony and Rachel
Steibel, Thomas and Annette Steibel, Jeffrey H. Guebert, John G. Perkowski, Scott
Redohl and Janice Redohl (England), Thomas and Tammy Vogt, Derrick Huebner
(Huebner Development Corporation), David Rippelmeyer, Leo Fulton, Jr., Kenneth and
Sandra Schultheis, Dannie and Carolyn Pigg, George Obernagel, III, Kenneth Hartman,
Jr., James and Connie Seboldt, Mark and Brenda Seboldt, and Merrill W. Prange. An
intervening petition was also filed by Michael Sabo, who subsequently withdrew from
the case. Other filings made are listed on e-Docket.
Petitioners filed the direct testimonies of Kiritkumar S. Shah, Tracy J. Dencker,
Geoffrey M. Jones and Lee R. Nickloy. With their Amended Petition, Petitioners filed
the supplemental direct testimony of Mr. Shah, Ms. Dencker, and Mr. Jones.
The Staff of the Commission ("Staff") filed the direct testimonies of Ronald
Linkenback, Phil A. Hardas, Dianna Hathhorn and Dr. David Rearden. IBEW filed the
direct testimony of Daniel F. Miller; Dynegy filed the direct testimony of Gregory A.
Mason. Merrill Prange filed a Statement of Position. All of the Baldwin Stringtown
Interveners (except the Buettners) filed direct testimony. In addition, the following
Interveners filed testimony or Statements of Position that were ultimately entered into
the record: David Ripplemeyer, Thomas and Tammy Vogt, Kenneth Hartman and
George Obernagel, Kenneth and Sandra Schultheis, Dannie and Carolyn Pigg, and
Mark and James Seboldt.
Statements of Position were also filed by Leo Fulton Jr.; Martha Church,
Margarette Schrader; Ronald and Betty Fehr; Jeffrey Guebert and Edith Boling.
Petitioners filed the rebuttal testimony of Mr. Shah, Ms. Dencker, Mr. Jones, Mr.
Nickloy, Gary S. Weiss, and Roger Cruse.
Rebuttal testimony was filed by Omer H. Liefer. Staff filed the rebuttal testimony
of Mr. Linkenback, Mr. Hardas and Dr. Rearden. Dynegy filed the rebuttal testimony of
Mr. Mason and IBEW filed the rebuttal testimony of Mr. Miller.
On December 1, 2006, Petitioners filed the surrebuttal testimony of Ms. Dencker,
Mr. Jones, Mr. Nickloy, and Mr. Weiss.

2
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Other submissions that were filed with the Commission are listed on e-Docket.
A public forum was held in Red Bud, Illinois on July 18, 2006. Numerous persons
expressed their opinions and concerns with regard to the proposed line, particularly with
respect to the location of the proposed routes.
Pursuant to due notice, a prehearing conference, status hearings and an
evidentiary hearing were held in this matter before a duly authorized Administrative Law
Judge of the Commission. Appearances were entered by counsel on behalf of the
Petitioners, Baldwin/Stringtown Interveners, Prairie State, IBEW, Staff and Dynegy.
Some of the other parties also entered appearances as reflected in the transcripts of the
hearings. Party testimony and exhibits were admitted into the record. At the conclusion
of the hearing on December 15, 2006, the record was marked “Heard and Taken.”
Initial briefs and reply briefs were filed by the Petitioners, Baldwin/Stringtown
Interveners, Prairie State, IBEW, Staff and Dynegy. Reply briefs were also filed by
Lucas Liefer and Jeffery Guebert. A statement of reply was filed by Ronald and Betty
Fehr. A draft order was filed by Petitioners. A surreply brief was filed by Dynegy. Other
post-hearing submissions that were filed with the Commission are listed on e-Docket.
A brief on exception (“BOE”), along with replacement language, was filed by Staff
with regard to Section VI, “Financial and Ameren Transco Issues” and VII.D, “Relief
Pursuant to Section 8-503.” The IBEW filed a BOE and replacement language with
reference to Section VII.B, “Qualifications of Contractors.” A BOE was also filed by
Petitioners with respect to Section V.F, “Proposed Line Routes.”
A reply brief on exceptions (“RBOE”) was filed by Petitioners in which they
respond to arguments in the BOEs submitted by Staff and IBEW.
II.

BACKGROUND; RELIEF SOUGHT

AmerenIP and Ameren Transco are wholly-owned subsidiaries of Ameren
Corporation. AmerenIP is a public utility within the meaning of Section 3-105 of the
Public Utilities Act, 220 ILCS 5/3-105, and is engaged in the business of supplying
electric power and energy throughout its certificated service territory within the State of
Illinois. Ameren Transco is a newly-formed Illinois corporation that Petitioners propose
will fund, construct and operate the Project in conjunction with AmerenIP.
In this proceeding, Petitioners request that “the Commission (i) grant a Certificate
of Public Convenience and Necessity to Ameren Transco; (ii) grant a Certificate of
Public Convenience and Necessity [pursuant to § 8-406 of the Public Utilities Act
("Act"), 220 ILCS 5/8-406,] authorizing AmerenIP and Ameren Transco to construct,
operate, and maintain three new 345 kilovolt [electric] transmission lines in Monroe,
Randolph, St. Clair, and Washington Counties, Illinois; (iii) authorize construction of the
Project pursuant to Section 8-503 of the Act; and (iv) approve [pursuant to Sections 7101 and 7-102 of the Act, 220 ILCS 5/7 101 & 5/7 102,] the Joint Ownership Agreement
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between AmerenIP and Ameren Transco; and (v) grant such other relief as may be
required.” The purpose of the proposed facilities is described below.
III.

APPLICABLE STATUTORY AUTHORITY

Section 8-406 of the Act, Certificate of Public convenience and necessity,
provides as follows in subsection 8-406(b):
No public utility shall begin the construction of any new plant, equipment,
property or facility which is not in substitution of any existing plant,
equipment, property or facility or any extension or alteration thereof or in
addition thereto, unless and until it shall have obtained from the
Commission a certificate that public convenience and necessity require
such construction. Whenever after a hearing the Commission determines
that any new construction or the transaction of any business by a public
utility will promote the public convenience and is necessary thereto, it shall
have the power to issue certificates of public convenience and necessity.
The Commission shall determine that proposed construction will promote
the public convenience and necessity only if the utility demonstrates: (1)
that the proposed construction is necessary to provide adequate, reliable,
and efficient service to its customers and is the least-cost means of
satisfying the service needs of its customers; (2) that the utility is capable
of efficiently managing and supervising the construction process and has
taken sufficient action to ensure adequate and efficient construction and
supervision thereof; and (3) that the utility is capable of financing the
proposed construction without significant adverse financial consequences
for the utility or its customers.
Section 8-503 provides, in part, as follows:
Whenever the Commission, after a hearing, shall find that additions,
extensions, repairs or improvements to, or changes in, the existing plant,
equipment, apparatus, facilities or other physical property of any public
utility . . . are necessary and ought reasonably to be made or that a new
structure or structures is or are necessary and should be erected, to
promote the security or convenience of its employees or the public, or in
any other way to secure adequate service or facilities, the Commission
shall make and serve an order authorizing or directing that such additions,
extensions, repairs, improvements or changes be made, or such structure
or structures be erected at the location, in the manner and within the time
specified in said order . . . .
Section 7-101 of the Act, Transactions with affiliated interests, provides in part:
No management, construction, engineering, supply, financial or similar
contract and no contract or arrangement for the purchase, sale, lease or

4
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exchange of any property or for the furnishing of any service, property or
thing, hereafter made with any affiliated interest, as hereinbefore defined,
shall be effective unless it has first been filed with and consented to by the
Commission or is exempted in accordance with the provisions of this
Section or of Section 16-111 of this Act. The Commission may condition
such approval in such manner as it may deem necessary to safeguard the
public interest. If it be found by the Commission, after investigation and a
hearing, that any such contract or arrangement is not in the public interest,
the Commission may disapprove such contract or arrangement. Every
contract or arrangement not consented to or excepted by the Commission
as provided for in this Section is void.
IV.

PURPOSE, DESCRIPTION OF AND NEED FOR PROPOSED FACILITIES

Prairie State plans to construct a coal-fired base load generating station with a
generating capacity of approximately 1,650 megawatts. The station will be constructed
in the southwest corner of Washington County, Illinois, about four miles east of the City
of Marissa, Illinois. (Prairie State brief at 2) Ameren represents that the proposed
transmission lines and related facilities are necessary to provide reliable interconnection
service to the Prairie State Facility. (Ameren brief at 5)
According to Ameren, Federal Energy Regulatory Commission ("FERC") Order
No. 2003 and tariff provisions require AmerenIP to provide nondiscriminatory,
standardized generator interconnection service to any generator that requests to
connect, and therefore AmerenIP is obligated to supply generator interconnection
service to the Prairie State Facility. (Ameren brief at 3; AmerenIP Ex. 1.0 at 5) Under
FERC rules, AmerenIP must also ensure that the required upgrades to its transmission
system are built to accommodate such interconnection. (Ameren brief at 3)
By way of background, in July 2001, Peabody Energy, the parent company of
Prairie State, submitted a request to Illinois Power (now AmerenIP) to perform a facility
study for connecting up to 1,500 MW of coal-fired generation to the Illinois Power
transmission system. (Ameren brief at 6; AmerenIP Ex. 1.0 at 9) The facility study
performed by Illinois Power personnel, described in a report dated October 2001
(AmerenIP Exhibit 1.2), assumed a plan in which Peabody Energy sought to connect
the Prairie State Facility to Illinois Power's Baldwin switchyard via two radial 345 kV
lines. The load flow analysis in the facility study identified various network upgrades to
accommodate the Prairie State Facility, including a Baldwin to Rush Island 345 kV line.
The stability analysis of the facility study also identified a need for this line and some
terminal equipment upgrades at the Baldwin switchyard. AMS was not a participant in
this facility study.
Illinois Power evaluated the transmission system impacts of new generation via
facility studies according to its Planning Criteria as submitted in the annual FERC 715
filing. (Ameren brief at 7; AmerenIP Ex. 1.2 at 10) As described in the October 2001
study report, Illinois Power recommended system upgrades on the Illinois Power system
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to terminate two 345 kV lines from the Prairie State Facility to the Baldwin Power
Station, and a number of reinforcements on the Illinois Power system to mitigate
constraints identified in the load flow and stability analyses, including a new 345 kV line
from the Baldwin Power Station to the Rush Island Power Station. (AmerenIP Ex. 1.0 at
12) The report also provided cost estimates for the above upgrades, not including the
costs of the two 345 kV radial lines, the Prairie State Switchyard cost or costs of the
terminal equipment at Rush Island Power Station to terminate the new Baldwin to Rush
Island 345 kV line. After initial review, AMS conducted its own study to assess whether
the proposed new line, Baldwin to Rush Island 345 kV, would have a negative impact
on the reliability of the Ameren transmission system. (AmerenIP Ex. 1.0 at 13)
Due to the integrated nature of the Illinois Power and Ameren utility systems, it
was decided that a Joint Study would be the best way to provide a comprehensive
review of the system impact of the Prairie State Facility and to determine an optimal set
of network upgrades necessary to provide reliable outlet capability. (Ameren brief at 7,
AmerenIP Ex. 1.0 at 14) In addition, the Joint Study process provided the opportunity to
conduct the study in a coordinated fashion where the details, assumptions and results
could be discussed as the study progressed. This approach allowed the initial work of
Illinois Power to be combined with the later suggestions by AMS into a coordinated
review that jointly analyzed system impacts on the collective utilities' system
requirements.
Discussions between AMS, Illinois Power and Prairie State resulted in a decision
to explore six options for providing interconnection service to the Prairie State Facility.
(Ameren brief at 8; AmerenIP Ex. 1.0 at 15-16) Plans 1 through 5 were based upon the
configuration where two new 345 kV lines would directly connect the Prairie State
Switchyard to the Baldwin switchyard. This is the same configuration Illinois Power
used in the October 2001 facility study, except the radial connection at the Prairie State
Switchyard was reconfigured to be a network connection by adding circuit breakers at
the Prairie State Switchyard. As determined earlier, however, this configuration would
require an additional outlet line from the Baldwin switchyard. Therefore, five alternatives
were considered for an additional outlet line from the Baldwin switchyard.
Plans 1 through 5 considered additional 345 kV lines ranging from 21 miles to 50
miles in length from the Baldwin switchyard to the Rush Island switchyard, Dupo Ferry
substation, Stallings substation, Cahokia substation, or W. Mt. Vernon substation. The
connection of the new 345 kV line from Baldwin switchyard to Rush Island, Dupo Ferry,
or Cahokia offered connection to the 345 kV facilities located to the west of the Baldwin
switchyard. The connection of the new 345 kV line from the Baldwin switchyard to
Stallings or W. Mt. Vernon offered connection to the EHV facilities located to the north
or east, respectively, of the Baldwin switchyard. Plan 6 replaced the radial connection
with two double circuit network supplies created by routing two existing 345 kV lines in
the area, the Baldwin-Stallings and Baldwin - W. Mt. Vernon lines, into and out of the
proposed Prairie State switchyard.
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The Joint Study was conducted in two phases. (Ameren brief at 8-9) In Phase I,
all six plans were first evaluated by performing power flow analysis and limited stability
analysis. (AmerenIP Ex. 1.0 at 17-18) The configuration in Plan 6 was judged to be
superior for the Prairie State Facility connection as it provided four outlet lines, versus
the two outlet lines provided in Plans 1 through 5. In addition, the total length of the
double circuit outlet lines was shorter in Plan 6, at approximately 9 miles, versus 15
miles in Plans 1 through 5. All six configurations required additional network upgrades
to mitigate thermal overloads. The various network upgrades were assessed based on
total cost. As the result of this analysis, the in and out connection of the Prairie State
Switchyard identified as Plan 6 and a Baldwin-Rush Island 345 kV line was selected as
the best overall set of network upgrades. The original Plan 6 with the addition of the
Baldwin-Rush Island 345 kV line was labeled as modified Plan 6 or Plan 6M. (Id.;
AmerenIP Exhibit 1.11)
Cost estimates were developed for all seven plans. (Ameren brief at 9; AmerenIP
Exs. 1.0 at 19 and 1.12) Based on these cost estimates, Plans 3, 4, and 5 were
eliminated from further consideration due to higher costs compared to other plans.
(AmerenIP Ex. 1.0 at 19) Plan 2 was later dropped because it involved a connection to
uncertain major network upgrades on the Illinois/Missouri interface, independent of the
Prairie State project. These upgrades included a 345/138 kV substation addition, eight
miles of 345 kV line, and 138 kV line rearrangement and reinforcements in the Dupo
area. If the cost of these upgrades had been assigned to this project, the cost estimate
for Plan 2 would have increased significantly, by approximately $28,000,000. Based on
these costs, it was determined to further evaluate only Plans 1 and 6M.
In Phase II of the Joint Study, Plans 1 and 6M were further evaluated from the
power flow, stability, and short circuit (or fault) perspective. (Ameren brief at 9;
AmerenIP Exs. 1.0 at 20 and 1.13) The estimated costs for all the upgrades, including
cost estimates for the Prairie State Switchyard, were included in a total estimated cost
for each plan. Based on a comparison of the total costs of the two plans and
consideration of the robustness offered by Plan 6M with the additional outlet lines, it
was the consensus of all parties that Plan 6M should be the final recommended plan.
(AmerenIP Ex. 1.0 at 22)
AMS also performed additional power flow, short circuit, and stability studies for
the Prairie State connection in 2005, referred to as the "G495" Study, in response to a
request by Peabody Energy to increase the Prairie State Facility output from 1500 MW
to 1650 MW. (Ameren brief at 10; AmerenIP Ex. 1.0 at 24) MISO formed an ad-hoc
study group for these studies and provided the initial power flow models for the studies.
The models were reviewed and agreed to by the study group members. Due to the
relatively small increase in output (150 MW), Plan 6M was selected for this study to
verify whether or not it would work for the additional capacity. The conclusion of the
power flow study was that the increased capacity of the Prairie State Facility would not
require any additional transmission upgrades, while the stability study identified some
necessary changes in breaker-failure relay timings at the Baldwin switchyard. (Id.)
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The proposed Baldwin to Rush transmission Line, which is included in Plan 6M,
mitigates the thermal and stability constraints imposed by the proposed 1650 MW
Prairie State Plant in Washington County, Illinois. (AmerenIP Ex. 1.0 at 26) While these
constraints can be mitigated by implementing other alternatives, those alternatives
would require costlier upgrades. Plan 6M is also the only alternative which has been
studied at the 1650 MW level. Thus, based on the various studies performed over the
last several years and the alternatives considered, Petitioners believe the proposed
Project -- two in/out outlet lines and the Baldwin-Rush Line -- offers the best
transmission plan for the Prairie State Plant. (Id.)
The current cost estimate for the Plan 6M, which involves three 345 kV
transmission lines, as described below, and other work, is $89 million. (Ameren IP Ex.
5.0 at 26) Approximately $11 million of this amount is for work at the substation at the
Baldwin plant. (Dynegy brief at 3; AmerenIP Ex. 1.13) Modifications to the transmission
line route as proposed by Staff and certain Intervenors, discussed below, would
increase the cost by $3.0 to $3.9 million.
Ameren contends that the proposed Project is necessary to provide reliable
interconnection service to the Prairie State facility, and is the least-cost means of doing
so.
The Commission Staff “concurs with the Petitioners that the proposed new lines
are necessary (as required by Section 8-406(b)(1)) to provide the requested reliable
interconnection service between AmerenIP and Prairie State.” (Staff brief at 5; Staff Ex.
1.0 at 7-13) However, as discussed below, Staff recommends a modification to a
segment of one of the proposed transmission line routes in the vicinity of the Village of
Baldwin (“Baldwin”).
Having reviewed the record, and subject to determinations on line routing or
siting as discussed below, the Commission agrees with Petitioners and Staff “that the
proposed new lines are necessary (as required by Section 8-406(b)(1)) to provide the
requested reliable interconnection service between AmerenIP and Prairie State.”
Ameren and Prairie State represent that Ameren has a legal obligation under federal
law to provide the new 1650 MW generating plant being constructed by Prairie State
near Marissa with an interconnection to Ameren’s high-voltage transmission system,
and no party has contended otherwise. As explained above, the proposed Project or
Plan was chosen over several other plans because it provides the best combination of
reliability, practicality and cost-effectiveness, and it includes the construction of three
345 kV transmission lines that are necessary to provide the requested interconnection.
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V.

PROPOSED LINE ROUTES
A.

Introduction

As indicated above, the proposed Project involves the construction of three 345
kV transmission lines and related facilities. The general locations of the lines are shown
in AmerenIP Exhibit 5.1 and other exhibits. (Ameren brief at 4)
The first line will be approximately one mile in length and runs from the Prairie
State Facility south to AmerenIP's existing Baldwin-Mt. Vernon 345 kV line (the "Prairie
South Line"). The second line will be approximately 7.2 miles in length from the Prairie
State Facility west to AmerenIP's existing Baldwin-Stallings 345 kV line (the "Prairie
West Line"). These two combined lines will be double-circuited, so that the existing
AmerenIP lines will be routed in and out of the new switchyard ("Prairie State
Switchyard") at the Prairie State Facility.
The third line as proposed by Ameren would be approximately 27.1 miles in
length and would extend from AmerenIP's Baldwin switchyard, near Baldwin, Illinois, to
AmerenUE's Rush Island Power Station, located on the west bank of the Mississippi
River directly across from Fults, Illinois (the "Baldwin-Rush Line").
The three line routes were proposed by Ameren after consideration of various
alternative routes. (Ameren brief at 11)
For the Baldwin to Rush line, three alternatives were considered. The route
proposed by Ameren was the “green” route, later modified in Ameren’s amended
petition to accommodate concerns raised by the Department of Natural Resources. The
green route as amended is shown in maps identified as Ameren Ex. 6.1 and 18.0.
As discussed below, the Commission Staff and the Baldwin/Stringtown
Intervenors recommend approval of a modification to the Baldwin-Rush line proposed
by Ameren. Both proposals are shown in Ameren Ex. 18.0 filed December 21, 2006.
On the east end of the Baldwin to Rush route, both proposals start at the same
point, that being the AmerenIP Baldwin switchyard north of Baldwin. The Ameren
proposal would proceed south through the west edge of the Village of Baldwin, and then
southwest to the Kaskaskia River.
The route advanced by Staff and Baldwin/Stringtown Intervenors initially goes
east, then runs in a southerly direction parallel to and approximately one-half mile east
of the Village of Baldwin, and once south of the Village of Baldwin, proceeds in a
southwesterly angle and then due west to approximately the same point on the
Kaskaskia River at which the Ameren Route crosses the River. (Ameren Ex. 18.0)
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Parties’ positions are summarized below. The assertions in the summary were
made by the parties, and do not represent conclusions by the Commission unless
otherwise noted.
In their BOE, Petitioners continue to suggest that the original primary route for
the Baldwin-Rush Line is superior. However, for purposes of this proceeding, Petitioners
accept the Staff route proposal and do not contest the Proposed Order's modification of
the Baldwin-Rush Line route as recommended by Staff.
B.

Ameren’s Position

According to Ameren, the primary routes were selected because they resulted in
the best balance of low impacts to private property and environmentally sensitive areas
with cost efficiency considerations. (Ameren brief at 11)
The route analysis found that the primary Baldwin-Rush Line (Green) route is
one of the least-cost routes; it impacts the least amount of agricultural land; it does not
affect any registered centennial or sesquicentennial farms; and it crosses the fewest
number of creeks and ponds. (Ameren brief at 11-12; AmerenIP Ex. 3.0 at 5) This route
maintains an equal distance away from the incorporated communities of Red Bud and
Ruma in Randolph County. This route also avoids the Fults Hill cemetery and provides
a more natural buffer to lands controlled by the State of Illinois and designated by the
U.S. Department of Interior as a National Natural Landmark. (AmerenIP Ex. 6.0 at 4)
The Ameren proposal also affects the fewest number of property owners; it
maintains the greatest distance from the incorporated community of Marissa; it is the
shortest in length; and it maintains the greatest distance from an existing 345 kV
transmission line. (Ameren brief at 11-12; reply brief at 3-4; AmerenIP Ex. 3.0 at 6)
Ameren claims the Staff-Baldwin/Stringtown Intervenor Route requires more
infrastructure, which results in a greater impact on the landscape, affects more
agricultural land, would result in increased erosion levels, and would affect four more
land parcels than the Ameren route. (Ameren reply brief at 4)
With respect to impacts on the Village of Baldwin, the Staff Route encircles
Baldwin on three sides, arguably as significant an impact on Baldwin as the Ameren
route's crossing of the western boundary of Baldwin. (Ameren reply brief at 4-5;
AmerenIP Ex. 9.0 at 2) Staff's assertion about the "speculative" nature of development
east of Baldwin ignores the real presence of the World Shooting and Recreational
Complex (“WSRC”), and the testimony about the development it could bring. Staff also
ignores the community sentiment expressed at the public hearing in December 2005
where Baldwin residents indicated their preference for a route west rather than east of
Baldwin, and had expressed concern about impeding development to the east.
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According to Ameren, the Baldwin to Kaskaskia River segment proposed by Staff
and Baldwin/Stringtown Intervenors is not cost-effective in that it would add 3.1 miles to
the route, at an additional cost of $3 to 3.79 million. (Ameren brief at 24-26)
With regard to the proximity of the line to residences and towns, Ameren notes
that many of the Landowner Interveners expressed concern about the proximity of the
Transmission Line route to residences. (Ameren brief at 35, citing Seboldt Statement;
Bixby Ex. 1; Liefer Ex. 1) As explained below, Staff and Baldwin/Stringtown Intervenors
take issue with the Baldwin to Kaskaskia segment of the Ameren route because of
proximity to residences, among other things.
Ameren performed a comprehensive routing study when developing the
proposed routes that accounted for residences. (Ameren brief at 35-36; AmerenIP
Exhibit 9.01) Overlays of resource sensitivity were used to produce a composite GIS
representation illustrating potential constraints and opportunities for alternative
transmission line corridors. (AmerenIP Ex. 9.0 at 6) Three levels of sensitivity -- high,
moderate, and low -- were used in GIS representation. (Id.) Areas or features highly
sensitive to disturbance from the construction, operation, and maintenance of the
transmission line represent the greatest potential constraints or potentially significant
changes to the human, natural, or cultural environment. (Id.)
The proximity of homes and occupied structures within 200 feet was rated as a
"High Sensitivity" in this process. (Id. at 5) A "high" sensitivity level was given to: areas
of high impact potential because of important or valued resources; resources assigned
special status; conflict with existing or planned use; and areas posing hazard to
construction, operation, or maintenance of the line. Aerial imagery was used to locate
and identify buildings within the Project area, and the building location data were then
refined to identify individual residential structures. Homes were buffered at a distance
of 200 feet at the high sensitivity level. For purposes of the refinement of the assumed
Transmission Line centerlines, Petitioners avoided crossing these high sensitivity areas,
or minimized the impact if complete exclusion is difficult or impossible.
Using these criteria, the primary Baldwin-Rush Island Green route affects the
fewest number of houses, when considering the entire route is not just from the Baldwin
power plant to the Kaskaskia River, but from the Baldwin power plant to the Rush Island
power plant. (Id.) In fact, Ameren asserts, very few residences are in close proximity to
the proposed Transmission Lines. (AmerenIP Ex. 9.0 at 10) There are only three
residences within 200 feet of the proposed transmission centerline. (Id.) There are two
additional residences that reside within 200 to 300 feet of the proposed transmission
centerline. Thus, Petitioners assert, it is clear they made a serious effort to minimize the
number of residences in proximity to the route. (Ameren brief at 36)
Ameren also considered issues such as proximity to towns and other
communities. (AmerenIP Ex. 9.0 at 7) With respect to community impacts, Petitioners
sought to avoid routing through populated community areas where possible, although
this is not practical in every case. For example, Petitioners' Baldwin to Rush Line Green
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route avoids encircling Baldwin on three sides. The preferred Prairie West Line route
also sought to avoid the incorporated area of Marissa. Petitioners believe that
community and residential impacts should be minimized, and Petitioners' testimony
demonstrates that Petitioners have, in this case, taken the impact of the Transmission
Lines on residences and communities very seriously. (Ameren brief at 36)
C.

Staff Proposal

Staff believes that the route AmerenIP is proposing in close proximity to Baldwin
will have more adverse affect on existing citizens than Staff’s alternative route. (Staff
brief at 6) Staff witness Mr. Linkenback testified that the AmerenIP proposal would pass
within 300 feet of five dwellings and within 200 feet of two dwellings, whereas there
would be no dwellings within 500 feet of the Staff-proposed route. (Staff Ex. 1.0 at 19
and 5.0 at 7) Likewise, the AmerenIP proposed route passes through the west side of
the Village of Baldwin city limits, whereas the Staff proposed route is approximately
one-half mile east of the populated area. (Staff Ex. 1.0 at 21)
Mr. Linkenback also testified that Staff’s recommended route near the Village is
actually more consistent with AmerenIP’s own route selection process than is
AmerenIP’s proposed route. (Staff brief at 7; Staff Ex. 5.0 at 8, 9) The Prairie State
Interconnect Study Routing Report–route selection process states, in part, that for Land
Use, the high sensitivity areas are “occupied structures within 200 feet and municipal
boundaries/urban areas.” (Staff Ex. 5.3) The AmerenIP proposed route goes through
the Village of Baldwin municipal limits and is within 200 feet of homes. Staff’s proposed
route does not go through the Village of Baldwin municipal limits or within 200 feet of
homes and better satisfies AmerenIP’s land use high sensitivity criteria.
Mr. Linkenback opined that unless there were overriding issues that he was
unaware of, he believed that the transmission line should be as far from existing homes
as is reasonably possible. (Staff brief at 7; Staff Ex. 1.0 at 2 and 5.0 at 19) To date, the
only reasons given by AmerenIP for not accepting Staff’s recommended alternative
route around Baldwin are (1) the increase in the cost of the Project, (2) the proximity of
the alternative route to the Baldwin Water Treatment Plant, and (3) the possible future
growth of Baldwin to the east in the direction of the alternative route. (AmerenIP Ex.
9.0, p. 2-4)
Staff does not dispute that the alternative route Staff is proposing will increase
the cost of the Project by an estimated $3 to $3.79 million. However, Staff believes
relocating the proposed 345kV transmission line away from existing homes and outside
of the Baldwin’s municipal limits is worth the increase in the total Project cost. (Staff
brief at 8)
AmerenIP’s suggestion that rerouting the transmission line around Baldwin and
away from homes would not be the least-cost design is unpersuasive. (Staff brief at 8-9)
It should be obvious to all that the shortest route, and the route most likely to be least
cost without regard to impact on the citizens of Illinois, would be a straight line between
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the beginning and ending points of the line. However, AmerenIP is not proposing or
offering the straight line option as an alternative for this Project because it is not
reasonable. Staff believes rerouting the 345kV transmission line as proposed by Staff is
consistent with the least-cost requirement of Section 8-406(b) of the Act.
Regarding the Baldwin water treatment plant and future growth the east of
Baldwin, Staff asserts that AmerenIP’s concern with the future growth to the east of
Baldwin due to the new WSRC being operational and the potential future expansion of
the Baldwin water treatment plant is based entirely on speculation. (Staff brief at 10;
Staff Ex. 5.0 at 4-6) There is no evidence in the record as to when or where any future
development will occur in Baldwin. As to concerns about expansion of the water
treatment plant, according to Baldwin’s response to a Staff data request, there is room
for one or possibly two cells of expansion on the existing water treatment plant on the
treatment plant property. In addition, there is clear land to the north, west and most of
the south for expansion of the plant. (Staff Ex. 5.0 at 5)
D.

Baldwin/Stringtown Intervenors’ Proposal

The impact of the Ameren-proposed route on the Baldwin/Stringtown Intervenors
was described in their testimony and briefs. (brief at 5-9) These intervening landowners
own 12 parcels of land through which, or near which, the Ameren-proposed route would
travel.
The Baldwin to Kaskaskia River segment of the Ameren-proposed route first
crosses Intervenor Chandler's property, and would be within approximately 140 feet of
their home. (Chandler Exhibit 1)
The Ameren Route would also cross property owned by Intervenor Ronald Wirth,
who has a rural homestead on land that has been in the Wirth family since 1895. The
route would cross his property approximately 150 feet from his residence. Wirth would
be required to drive under the power line to access his residence. (Wirth Exhibit 1)
The Ameren Route then proceeds to cross the property of Phyllis Bixby, who also
has a rural homestead. The power line will be approximately 200 feet from her
residence. (Bixby Exhibit 1).
The route proposed by Ameren also crosses the property of Omer Liefer and his
wife, Neva. The property has been in Neva Liefer’s family since its purchase by her
family in 1880. The power line would be within 150-200 feet of their residence, running
between their home and Stringtown Road, thus requiring them to drive under the power
line every time they enter their property. Mr. Liefer further testified that he examined the
records of the Village of Baldwin through a Freedom of Information Request. The only
official position of the Village of Baldwin was a Resolution asking that the corridor be
placed to the north of the Village, along the Dynegy property, and seeking to protect
both the Villages’ eastern and western boundaries. (Liefer Ex. 1.0, 1.1) He also
reviewed all of the permits issued in the Village from 1991 through March 6, 2006. Of
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the minimal number of permits issued, none were for the eastern boundary area of
Baldwin.
The Ameren Route would also go across the farm of Marvin Rosenberg, and
would be approximately 400 feet from his residence. (Rosenberg Exhibit 1).
Intervenor Roger Roscow comes next on Stringtown Road. Although the
Ameren-proposed Route does not cross his property, it is located within 200 feet of his
residence on his rural homestead. (Roscow Exhibit 1)
The Baldwin/Stringtown Intervenors argue that even under Ameren’s own route
selection criteria, the Baldwin to Kaskaskia River segment proposed by Ameren should
not be chosen because of the close proximity of residences to the line. (Brief at 10-11)
Baldwin/Stringtown Intervenors also argue that the Village of Baldwin has had
minimal growth and development, and has expressed no preference for the Baldwin to
Kaskaskia River route segment proposed by Ameren; and that Ameren’s arguments
citing a concern for future growth of the Village lack factual support. (Brief at 9-10, 1215)
These Intervenors also contend that the route which they and Staff favor, which
is east of and parallel to Baldwin, is more consistent with route selection criteria in which
AmerenIP "tried to maintain a distance no closer than 1.5 miles from incorporated
communities wherever possible." (Baldwin/Stringtown brief at 11-12, citing AmerenIP
Exhibit 3.0 at 5) They also assert that Ameren’s original preference, prior to the filing of
the petition, was for a route that ran parallel to and east of Baldwin. (brief at 12)
E.

Other Routing
Concerns

Proposals

and

Comments;

Other

Landowner

Intervener Jeffrey Guebert, a landowner, proposed an alternative route.
(Guebert Statement of Position at 1-4) Ameren asserts that the Guebert route has a
number of disadvantages. (Ameren brief at 27-28; AmerenIP Ex. 9.0 at 20) From an
engineering perspective, the angle point in T4S R7W S22 falls in a swale in the middle
of cultivation, which could affect field drainage. In addition, just south of the third angle
point near the Kaskaskia River, the Guebert route would cross over the top of
structures/buildings on occupied property, which would have to be removed. Also, two
of the three additional angle point locations that the route depicts all fall in areas that
appear to be in close proximity to a water source and would require additional
foundation design.
Mr. Guebert also indicated his preference for the Ameren proposal over the one
advanced by Staff and Baldwin/Stringtown Intervenors. His preference is due in part to
the development of the World Shooting and Recreational Complex at Sparta east of
Baldwin, and the fact that the Ameren route proceeds “in the general direction it is going
to end up.”
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Mr. Merrill Prange, a resident of Fults, proposed an alternative route for the
Baldwin-Rush Line segment. (Prange Statement at 2-3) Mr. Prange examined his
proposed transmission line's proximity to homes using one-eighth and one-quarter mile
measurements; however, Ameren could not reproduce Mr. Prange's results. (Ameren
brief at 26; AmerenIP Ex. 9.0 at 13) Ameren also notes that Staff could not corroborate
Mr. Prange's information. (Staff Ex. 1.0 at 25-26)
Ameren also states that several Interveners whose property would be affected by
the Prange route, including Interveners Richard and Eugene Stadter, Martha Church,
Margarette Schrader, Thomas and Annette Steibel, and Anthony and Rachel Steibel,
have expressed opposition to the route, often for many of the same reasons as other
Interveners have expressed opposition to the preferred "Green" route or other route
options. (Ameren brief at 26-27; AmerenIP Ex. 9.0 at 13-14) Ameren claims that
selecting the Prange route would not eliminate landowner concerns, but would simply
transfer them from one set of Interveners to another. Ameren and Staff agree that Mr.
Prange’s proposal should not be adopted.
In separate replies to initial briefs filed by other parties, Intervening landowners
Lucas Liefer and Ronald and Betty Fehr take issue various arguments made in the brief
filed by the Baldwin/Stringtown Intervenors.
Other filed comments relating to line routing proposals and issues are contained
in the e-Docket system.
In terms of other landowner concerns, some Landowner Interveners also argue
that transmission lines are a cause for health concerns due to the electromagnetic fields
("EMFs") they produce. (Ameren brief at 38-39, citing Hogan Ex. 1; Liefer Ex. 1; Bixby
Ex. 1) According to Ameren, the Landowner Interveners have offered only vague
expressions of concern, and no factual basis for any health risk from EMFs has been
established in this case.
Some Landowner Interveners rely on a number of reports and epidemiological
studies that assert there is an association between power lines and various illnesses,
and in particular childhood cancer. (AmerenIP Ex. 13.0 at 3) According to Ameren, an
"association" in epidemiology does not mean that a factor "causes" or even
"contributes" to a specific result, but rather the result tends to occur in the presence of,
or in conjunction with, the factor. Most studies have concluded that there is no evidence
of any causal link between EMFs and human health, or that the evidence is weak.
Laboratory research studies, for the most part, have not substantiated claims that EMFs
pose a health risk. As a result, there is no basis to conclude that EMFs present health
concerns. In this proceeding, the Landowner Interveners have offered no specific
evidence of or expert testimony regarding any health effects. Nevertheless, although
Ameren does not believe that high voltage power lines pose a health risk, Ameren has,
for a variety of reasons, sought to minimize the number of residences, daycare centers,

15

A-0364
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

121302
06-0179
schools, and hospitals in proximity to the proposed transmission lines. (Ameren brief at
38-39)
F.

Conclusions on Routing

As discussed above, Ameren and Prairie State represent that Ameren has a
legal obligation under federal law to interconnect a new 1650 MW generating plant,
being constructed by Prairie State near Marissa, with Ameren’s high-voltage
transmission system, and no party has contended otherwise. The proposed Project or
Plan, which was chosen over several other plans because it provides the best
combination of reliability, practicality and cost-effectiveness, involves the construction of
three 345 kV transmission lines that are necessary to provide the requested
interconnection. Hence the parties and Commission are faced with the difficult task of
evaluating a number of alternative transmission line routes that no one wants running
through their property or neighborhood.
The longest of the three lines would extend from AmerenIP's Baldwin switchyard,
north of Baldwin, to AmerenUE's Rush Island Power Station, located on the west bank
of the Mississippi River directly across from Fults, Illinois (the "Baldwin to Rush Line").
The segment of that line which was the subject of considerable disagreement is the one
running southwest from the point of origin to the Kaskaskia River.
The positions of the parties, and the relevant factors to be considered in selecting
the most appropriate route, are summarized above and will not be repeated here. The
Commission appreciates the input provided by many parties on this challenging issue.
Having reviewed the evidence of record, and upon consideration of all relevant
route selection criteria as described by the parties, including cost and impact on land
use, the Commission finds that the modification proposed by both the Commission Staff
and the 12 Baldwin/Stringtown Intervenors, as shown on Ameren Exhibit 18.0, and
described in Ameren Exhibit 18.0A, should be approved.
Ameren and Staff appear to agree that proper consideration of “least cost” is not
made in isolation, but involves a comprehensive consideration and balancing of the
overall costs and benefits of the respective proposals; however, their analyses lead
them to different conclusions as to the more appropriate route segment. (Ameren brief
at 1-2, 25; Staff brief at 9)
Although the Staff proposal is longer and thus more costly, it provides, among
other things, an important benefit of avoiding the siting of high-voltage transmission
lines in close proximity to residential dwellings. Under the Staff proposal, there will be
no dwellings within 500 feet of the line; whereas, under the Ameren proposal the line
would be within 200 feet of two dwellings -- a land use factor of “high sensitivity”
according to Ameren’s own selection process -- and within 500 feet of another three as
described in testimony from Staff and the affected landowners. The Commission
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believes this consideration is especially important inasmuch as the line in question is
not a low or medium voltage line; rather, it is a high-voltage 345 kV line.
Evidence regarding the impact on the Village of Baldwin, in terms of future
growth or otherwise, is somewhat inconclusive. Staff notes that Ameren’s selection
criteria consider municipal boundaries to be “high sensitivity” land use areas, and that
unlike the Ameren proposal, the Staff route does avoid crossing through the Village.
Ameren counters, however, that Staff’s route may impede growth to the east, and that
persons attending a meeting before the instant case was filed favored the Ameren
route. The Village of Baldwin did not actively participate in the proceeding in Docket
06-0179. Evidence provided by others indicates that the Village does not support either
proposal, and does not favor one over the other.
In terms of other criteria relevant to the route selection process, an overall
evaluation of such factors indicates that the routes are generally comparable. Although
Ameren now cites many concerns about the alleged inferiority of the Staff proposal
relative to the Ameren route, Staff and Baldwin/Stringtown Intervenors correctly observe
that their proposal is similar to one actually favored by Ameren, based on its detailed
evaluation of the route selection criteria, until shortly before the application was filed.
Although Ameren now favors the route west of Baldwin, the underlying route selection
factors that gave rise to Ameren’s original preference for what is now essentially the
Staff route have not changed. Thus, Ameren’s claim that its current proposal is vastly
superior to Staff’s is not persuasive.
In conclusion, with respect to the Baldwin to Rush Island line, the Staff proposal
for the disputed segment that runs from AmerenIP's Baldwin switchyard to the
Kaskaskia River best balances the relevant factors, such as impacts on critical land use
and cost, and is the most appropriate. With this modification, the routing proposals
advanced by Ameren are found to be reasonable and consistent with the criteria in
Section 8-406 of the Act, and they shall be approved.
VI.

FINANCIAL AND AMEREN TRANSCO ISSUES

As explained above, Petitioners request that the Commission grant a Certificate
of Public Convenience and Necessity authorizing both IP and Ameren Transco to
construct, operate and maintain three new 345 kilovolt electric lines in Monroe,
Randolph, St. Clair, and Washington Counties, Illinois. Before issuance of a Certificate,
Section 8-406(b) of the Act requires a finding, “that the utility is capable of financing the
proposed construction without significant adverse financial consequences for the utility
or its customers.”
Staff opposes the issuance of a certificate to Ameren Transco for the reasons
explained in the testimony of Staff witnesses Mr. Hardas and Dr. Rearden and in Staff’s
briefs and BOE.
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A.

Positions of Parties
1.

Petitioner’s Proposal

Under Section 8-406 of the Act, a utility must demonstrate that the project it
intends to undertake will not have "significant adverse financial consequences for the
utility or its customers." 220 ILCS 5/8-406(b)(3). In this case, IP is concerned that if it
undertook the Project on its own, it would face a serious risk of a credit ratings
downgrade, which in turn could cause serious operational difficulties. (Petitioner Brief at
15) Rather than take such a risk, IP proposes to undertake the Project with a newlyformed affiliate, Ameren Transco.
Under Petitioners' proposal, IP would own 10% of the Project and Ameren
Transco would own 90%. According to Petitioners, this division of ownership would
allow the Project to be built, bringing needed generation on-line, without raising any
meaningful prospect of adverse financial consequences to IP or its customers.
(Petitioner Brief at 15)
Petitioners believe that the more generation there is the more aggressive
competition will be, and the better the prices that the utilities will be able to obtain on
behalf of Illinois consumers. Accordingly, when approached by Prairie State, the
generating project developer, with which IP is not affiliated, IP says it aggressively
explored means by which it could complete the Project without jeopardizing service to
its customers.
Further, Petitioners claim it could not turn down the developer, even though IP
had very real concerns about its ability to financially undertake the Project, because
under FERC Order No. 2003, and tariff provisions, AmerenIP is required to provide
standardized, nondiscriminatory generator interconnection service to any generator that
requests to connect. (Amended petition at 2) Instead, Ameren Corporation proposed the
formation of a new utility, Ameren Transco, to own 90% of the Project. (Petitioners Brief
at 15-16)
It is IP’s position that it cannot meet the statutory test of Section 8-406, which
requires a finding that the utility is capable of financing the proposed construction
without significant adverse financial consequences for the utility or its customers. IP
claims that is the case because it will receive no incremental cash flows by which to
cover or offset the debt incurred for construction of the Project, among other cash flow
challenges. The absence of incremental cash flows, IP contends, has the effect of
negatively pressuring key financial measures which are important for the rating
agencies' quantitative analyses of IP's financial condition and the assignment of credit
ratings. The recent downgrade of IP's credit ratings, Petitioners asserted, means it has
less capacity to absorb additional debt before its ratings could be downgraded below
investment grade. At the time it filed its brief, IP said its current senior secured debt
rating from Moody's is Baa2, only one notch above sub-investment grade. (Petitioners
Brief at 16-17)
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Petitioners say that a downgrade of IP's credit ratings to sub-investment grade
would be both a significant and an adverse impact on IP. The next ratings downgrade
at IP, Petitioners claimed, would result in the company receiving a sub-investment
grade or "junk" rating. Petitioners contend that such ratings would trigger significant
collateral requirements from suppliers of critical commodities such as natural gas and
power. Sub-investment grade ratings, Petitioners argue, would also severely limit IP's
ability to finance deferred purchased power costs as part of any plan to phase-in higher
electric power costs for its customers as IP has proposed and the Commission has
approved. (Petitioners Brief at 17)
According to Petitioners, the results of a downgrade of its credit ratings could
include, but would not necessarily be limited to, higher borrowing and financing costs,
more restrictive debt covenants, limited and/or restricted access to capital, and
suppliers of power and natural gas requiring credit enhancement/collateral in the form of
cash deposits/margin and letters of credit. All of these events, Petitioners claim, could
have significant adverse financial consequences to both IP and its customers.
Petitioners assert that a cash crisis could lead to a utility ultimately being unable to pay
for the electricity or gas that its customers require and could lead to service
interruptions. (Petitioners Brief at 17-18, Reply Brief at 8)
Petitioners contend that the pressure on IP’s credit ratings from the Project arises
from the treatment of construction advances. These advances are reflected as loans,
i.e., debt, on the balance sheet of the legal entity receiving such advance, and these
advances accrue interest. There is no cash flow associated with the Project until it goes
into service, Petitioners state, so the utility's books reflect increased debt with an
interest cost, but no associated cash flow. Petitioners believe IP can withstand
shouldering 10% of the cost of the Project. The key to completing the Project, in
Petitioners’ view, is having Ameren Transco bear the remainder. Petitioners state that
Ameren Transco would be a special-purpose entity formed to construct a portion of the
Project, and, during the construction phase of the Project, this entity would not have any
customers.
Petitioners add that currently, Ameren Transco has no other service obligations;
it provides no other service but to construct the Project; and it has no current need to
make or fund other capital expenditures to maintain other assets. In addition,
Petitioners say that during the construction phase, none of the entity's debt repayment
or interest obligations related to the Project would become due and payable. This
would be different, Petitioners assert, if Ameren Transco had other outstanding
securities and/or was rated, but it will not. In other words, Petitioners claim there could
not be any adverse consequences to Ameren Transco resulting from the high degree of
debt it will hold. Petitioners contend that the entity does not have any other borrowing
needs, its funding is provided in advance by Prairie State, and there are no other
external investors. (Petitioners Brief at 18-19, Reply Brief at 8)
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2.

Staff’s Position

Based upon its analysis, Staff believes that IP is capable of financing the Project
in its entirety. Staff complains that IP provided only a conclusory opinion about the
effect financing the Project would have on IP, and failed to provide any quantitative
analysis in support of this position. (Staff brief at 11; BOE Exc. at 1) Staff further claims
Ameren Transco has no existing revenues or assets and failed to meet its burden of
proof to demonstrate that it is capable of financing the Project without significant
adverse financial consequences for it. (Staff Brief at 14; Staff BOE Exc. at 1) Staff also
asserts that Ameren Transco does not have a greater ability to finance the Project than
does IP. (Staff Brief at 11)
Staff says there is no disagreement between Petitioners and Staff about how the
financing would work, i.e., that Prairie State Generating Company, LLC will pay for the
total cost of the Project up front and will be repaid with interest, beginning when the
project goes into service.
Staff adds that it and Petitioners concur that, in this docket, a downgrade of IP’s
credit ratings to sub-investment grade would be a significant adverse financial
consequence. The Petitioners and Staff disagree, Staff says, about whether financing
the Project would cause IP’s credit ratings to be down-graded to sub-investment grade if
IP financed 100% of the Project. (Staff Reply Brief at 6-7)
Staff examined the Project from both a purely quantitative perspective and a
qualitative perspective. Staff says that the estimated cost of the proposed construction
under the primary or the alternative route was small in comparison to IP’s total utility
plant and revenue for electric operations. Additionally, Staff calculated IP’s forecasted
performance on the funds from operations interest coverage (“FFOIC”) and funds from
operations to average total debt (“FFODebt”) ratios for the 2006-2008 construction
period under two scenarios: (1) no Project; and (2) IP financed 100% of the Project.
This analysis was updated in Staff’s rebuttal testimony. (Staff Brief at 12)
According to Staff, if it assumed 100% of the Project debt, IP’s FFOIC and
FFODebt ratios would decline by a small amount. Those small declines were, in Staff’s
view, insufficient to change IP’s implied credit rating. Under both scenarios, Staff claims
that IP’s FFOIC ratio remained consistent with S&P’s BBB credit rating and IP’s
FFODebt ratio remained consistent with S&P’s BB credit rating. (Staff Brief at 12)
From the qualitative perspective, Staff claims its analysis considered that Prairie State
will pay for the Project costs up front.
Under the terms of the indebtedness to Prairie State, repayment will be in the
form of credits and is deferred until the Project goes into service. Once the Project goes
into service, Staff says the indebtedness to Prairie State will have a dedicated cash flow
stream for repayment. In Staff’s view, it is improbable that a credit rating agency would
not consider the risk-mitigating aspects of these repayment terms on a company’s credit
worthiness. (Staff Brief at 12- 13; Reply Brief at 8-9)

20

A-0369
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

121302
06-0179

Staff argues that since IP would not incur any additional cash outflows during the
construction of the proposed Project, that financing 100% of the proposed Project would
not significantly affect IP’s financial strength even if the Project were funded with
conventional debt. Staff contends that IP is capable of financing 100% of the proposed
construction without significant adverse financial consequences for the utility or its
customers. (Staff Brief at 13)
Staff says it considered the then-recent downgrade in IP’s credit rating and the
possibility of a further downgrade in its analysis. Staff believes, however, that the
potential for another downgrade relates solely to the potential for legislation mandating
an electric rate freeze extension for up to three years. Staff argues that a Section 8406(b)(3) analysis is focused solely on whether or not IP is capable of financing the
proposed construction without significant adverse financial consequences for the utility
or its customers. Staff claims that it did consider whether the recent rating downgrade
and the adjusted financial ratios based upon the financing of the Project would cause
significant adverse financial consequences. Having considered the adjusted financial
ratios, Staff maintains that IP is capable of financing 100% of the Project without
significant adverse financial consequences. (Staff Reply Brief at 10-11)
During construction, Staff says the Project will cause no cash flow impacts. The
Project will be financed through advances. The Project, Staff states, will not require IP
to devote a single dollar of its cash flow to repaying the Project debt principal and
interest until the Project is in service generating its own cash flow. Once the Project is
in service, Staff asserts, it will have a positive effect on IP’s cash flow. According to
Staff, from 2009 to 2015, IP forecasts average annual Project revenue of $15.4 million,
which exceeds the $8.3 million annual repayment, through transmission credits, to
Prairie State. (Staff Reply Brief at 11)
In Staff’s view, IP’s discussion of the ramifications of a downgrade is misplaced
when there is no substantive evidence in the record that there will be a downgrade.
According to Staff, IP focuses on its message of gloom and doom and the adverse
affects from a potential downgrade but, Ameren has neglected to provide an analysis to
support its theory that a downgrade is likely. Staff believes that IP is prematurely
focusing on the effects of a downgrade when the record demonstrates that the financing
of the Project will not result in a downgrade of IP’s credit rating. (Staff Reply Brief at 1112)
Staff also asserts that IP did not present an analysis of the effect of financing
90% of the proposed Project on Ameren Transco’s financial condition. IP, Staff says,
asserts that weak financial ratios at Ameren Transco would have no consequences on
IP or its customers. In this proceeding, the Petitioners seek a Certificate pursuant to
Section 8-406(b) of the Act authorizing Ameren Transco to begin construction of the
Project.
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Staff argues that the Petitioners have failed to make any showing as to whether
or not Ameren Transco is capable of financing the proposed construction without
significant adverse financial consequences for the utility, Ameren Transco. Thus, in
Staff’s view, Ameren Transco has failed to meet its burden of proof to demonstrate that
it is capable of financing the Project without significant adverse financial consequences
for the utility, Ameren Transco. (Staff Brief at 14; Reply Brief at 7) Staff contends that
Ameren Transco does not have a greater ability than IP to meet the requirements in
Section 8-406(b)(3) of the Act. Staff says Ameren Transco does not have existing
assets or revenues, its current financial ratios are nonexistent, and would be much
weaker than the financial ratios for IP. Staff believes that the same financial
consequences for IP would apply to Ameren Transco. (Staff Brief at 14, Reply Brief at
12)
In response to IP’s argument that Staff did not take the desirability of adding new
generation facilities into account in any respect in developing its financial analysis, Staff
contends that such a consideration is not be appropriate in a financial analysis. Staff
argues that the importance of completing the generating project to Illinois consumers
would more appropriately be considered under Section 8-406(b)(1) of the Act. Staff
says it provided testimony that the Project is necessary and that there is no alternative
means of satisfying the needs of Prairie State. (Staff Reply Brief at 15-16; BOE Exc. at
3)
In terms of public policy concerns and social benefits, Staff argues that
neither IP nor its ratepayers will derive any benefit from assigning the Project to an
affiliate. On the other hand, Staff foresees higher costs from assigning the Project to an
affiliate. Staff claims that the net social benefit was lower when Ameren Transco rather
than IP finances the Project. Staff expressed concern that an additional affiliate would:
(1) increase the resources necessary for the ICC to monitor the affiliate’s activities; and
(2) increase the potential for affiliate abuse. (Staff Brief at 15)
According to Staff, an incremental increase in the number of utilities creates an
incremental increase in the monitoring responsibility of the Commission. Staff argues
that either the same number of Commission employees must monitor an additional
utility, or increased resources must be devoted to the Commission. Staff claims that the
failure to increase resources could dilute the quality of monitoring, leading to the
possibility that Illinois ratepayers pay more for their regulated services.
IP, Staff says, argued that that there is no direct relationship between a given
regulatory structure and the Commission’s costs. Staff claims that IP’s impression
about staffing is erroneous because Commission staffing has dropped substantially,
from 353 in fiscal year 2003 to 270 currently. Staff adds that any argument about the
cost to monitor Ameren Transco is purely speculative. Staff states that the additional
reporting that the Petitioners have agreed to is an improvement, but it does not
eliminate Staff’s concerns. Staff maintains that the public interest is not served by
increasing the Commission’s workload when there are no benefits to ratepayers. When
costs from granting the certificate to Ameren Transco are positive and its benefits non-
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existent, then Staff believes the public interest is best served by granting the certificate
to IP alone. (Staff Brief at 15-18)
According to Staff, IP notes that Commission head counts have decreased,
budget appropriations have increased, which Ameren speculates indicates increased
efficiency and productivity. Staff contends that Commission budget appropriations do
not address the social cost or benefit of creating a new, unnecessary utility. Similarly,
Staff says that while welcomes tariff consolidation within the Ameren family as having
several benefits, it should not be treated, in this docket, as creating ‘headroom’ for other
changes which are unnecessary and have the opposite effect. (Staff Reply Brief at 14)
Staff also opined that there is a risk to ratepayers arising out of the potential for
affiliate transactions that benefit shareholders at the expense of ratepayers. Staff
argues that there are generally more affiliates than are socially optimal since holding
companies do not take into account all the social costs. Based upon the myriad of
subsidiaries many holding companies create, often for narrow purposes, Staff claims
that there is a relatively low cost to a holding company in forming an affiliate. With such
low costs for forming an affiliate, the benefits derived from the affiliate can also be small
and the holding company can still justify the affiliate’s existence, Staff claims.
Staff contends that social costs, like increased regulatory costs, need not be
considered by the holding company when contemplating the formation of an affiliate.
Staff states that it is within the province of the Commission when considering a request
for a CPCN to consider whether social costs outweigh social benefits for the creation of
a new, unnecessary affiliate. (Staff Brief at 18) Staff recommends that the Commission
grant IP a CPCN, but deny the request for a CPCN to Ameren Transco.
3.

Petitioners’ Reply

Petitioners’ arguments in response to Staff are set forth in their briefs and RBOE.
(RBOE at 2-4) According to Petitioners, Staff's view of the possible effect of the Project
is based entirely on Staff’s assessment of the "metrics" associated with Standard &
Poors' ("S&P") credit ratings. IP says Staff conducted an analysis using S&P's ratio
guidelines, which Petitioners claim ignores IP's current financial condition and ratings,
and by implying that ratings agencies will treat the debt associated with the Project
differently from "conventional" debt. Staff concludes that IP's credit ratings will not be
affected by financing all of the Project costs. Staff’s evaluation, Petitioners argue, is at
odds with reality. Petitioners say Staff argued first that IP can finance 100% of the
Project cost because the estimated cost of the proposed construction is small in
comparison to IP's total utility plant and revenue for electric operations. Staff then
argued, Petitioners say, that adjusting IP's financial ratios to reflect the full Project cost
would produce resulting financial ratios consistent with S&P's ratio guidelines for A and
BBB rated utilities with a business profile score of "4". (Petitioners Brief at 19)
Petitioners argue that there is no reason to believe that any ratings agency would
treat the debt associated with the Project any differently from so-called "conventional
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debt." Petitioners say Staff cites no statement of any ratings agency, nor provides any
example of any instance, in which any such distinction was made. According to
Petitioners, the debt that accrues to fund Project expenditures bears interest as
stipulated by FERC. Petitioners claim there is a distinction of risk differential
between/among different forms of indebtedness from the perspective of the
issuer/obligor versus that of the investor/lender.
In Petitioners’ view, even if it were true that there were differences in risk
between the indebtedness related to the funding of the Project expenditures and IP's
other debt, the rating agencies will consider the Company's total amount of debt from
the lender's perspective. Petitioners contend there is no distinction between FERCmandated debt and any other. Petitioners say it could be argued that there are
differences in risk between IP's senior secured debt, its loan obligations related to its
pollution control indebtedness and its transitional funding notes. Petitioners maintain
that in that in each instance it has a future repayment liability associated with this debt
and that these are liabilities which are accounted for as debt, and are thus considered
as debt in the ratings agencies' assessment of the credit quality of IP.
The funding for the Project expenditures, Petitioners argue, will be accounted for
in a similar manner and reflected on IP's balance sheet along with along with all of its
other debt. In the case of both this and IP's other indebtedness, Petitioners say these
are funds provided to finance IP's assets whether completed or under construction. If IP
were not receiving advances/debt from Prairie State to fund the Project costs,
Petitioners state that IP would incur debt from some other source to do so. (Petitioners
Brief at 21-22)
Staff, Petitioners argue, cannot change the fact that adding debt without
offsetting that debt with incremental cash flow will result in degradation of key ratings
measures. Staff, Petitioners maintain, would have no way of knowing exactly how much
"cushion" remains for erosion of IP's financial metrics before a downgrade would result.
Petitioners suggest that because its ratings are already under review for possible
downgrade and negative credit watch, the answer to this is likely "not much."
Staff's assessment of the ability of Ameren Transco to fund the Project is even
less sound, in Petitioners’ view. According to Petitioners, Staff simply takes the position
that however weak IP may be, Ameren Transco is even weaker. Petitioners contend
that is not the test and that the test is what the financial consequences are. Here,
Petitioners claim, there are no consequences for any weakening of Ameren Transco's
position. By bringing Ameren Transco into the Project, Petitioners say IP is effectively
shifting risk away from its customers at no cost. (Petitioners Brief at 22)
Petitioners claim there are several reasons why Ameren Transco would
experience different adverse consequences than IP. Petitioners say that first; Ameren
Transco has no customers during the construction phase. Petitioners state that while IP
is buying electricity or gas for resale to its other customers, Ameren Transco is not.
Petitioners also say Ameren Transco is not obligated under supply contracts that could
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give rise to collateral calls nor is it trying to finance a deferred payment plan approved
by the Commission to phase in a rate increase. (Petitioners Brief at 23, Reply Brief at 9;
RBOE at 3)
According to Petitioners, Staff’s view that Ameren Transco is less capable of
financing the construction of its share of the Project is at odds with the rest of its
presentation. Staff argues that IP can undertake the construction because it will be fully
funded by the generation developer and IP will not require any other source of funds.
Petitioners maintain that Ameren Transco is equally capable of financing the
construction because no other aspect of IP’s operations would be subsidizing the
Project construction in any respect. Petitioners say Ameren Transco will receive 90% of
the construction advance from the developer. Petitioners assert that if 100% of the
construction advance is sufficient in Staff’s view to finance 100% of the construction, it
should follow mathematically that 90% of the advance is sufficient to fund 90% of the
construction. (Petitioners Reply Brief at 9) Petitioners state that its concern has never
been that IP would lack the funds to construct the Project. The concern has been that
the addition of $90 million of debt to IP’s books could cause its credit ratings to fall
below investment grade. (Petitioners Reply Brief at 10)
According to Petitioners, the effect of the Staff's proposal is to put IP and its
customers at significant risk of adverse financial consequences in order to avoid the use
of Ameren Transco as a financing vehicle, which, by contrast, would hold no meaningful
risk of adverse consequences for IP or its customers. Petitioners claim there is no cost
to it of approving the use of Ameren Transco. Petitioners believe that Staff's
recommendation places risk on the utility and its customers when that risk is easily
avoided.
Petitioners say that Ameren issued $1.3 billion of common equity for the purpose
of acquiring and recapitalizing IP. The result of this, Petitioners assert, was a restoration
of the financial health of IP, returning it to investment grade status and providing it
access to adequate working capital and sources of long-term capital. The maintenance
of IP's investment grade ratings has been a high priority for Ameren. (Petitioners Brief at
23-24, Reply Brief at 10)
According to Petitioners, Staff identifies two sources of social cost: an increase
in resources expended to monitor Ameren Transco's activities, and affiliate abuse.
Petitioners claim Staff’s arguments are entirely speculative, and, given the financial
need for Ameren Transco's participation in the Project, should be discounted.
Petitioners assert that the Commission's resource requirements have varied over
time irrespective of the current regulatory framework and the regulated utilities'
organizational structures. Petitioners state that, for example, in 2005 Union Electric
Company ceased being a regulated utility in Illinois and is no longer regulated by the
Commission. As a consequence, Petitioners claim the regulatory filings and reports that
were made by AmerenUE have effectively ceased. (Petitioners Brief at 28-29)
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Petitioners say Staff reports that the head count of Commission employees has
declined from 353 in fiscal year 2003 to 270 in 2006, suggesting the Commission's
regulatory burden has increased relative to manpower over the past few years.
Petitioners argue, however, that the change in manpower does not relate to an increase
in regulatory burden. Efficiencies in operations and improved technologies, Petitioners
claim, can result in being able to accomplish more with less manpower. (Petitioners
Brief at 29-30) Petitioners claim Ameren's Illinois utilities have sought to reduce their
regulatory impact by adopting common business practices, including their rates, terms
and conditions of service, in a move to uniformity. (Petitioners Brief at 30)
Petitioners allege that the nature and extent of the Commission's regulation of
Ameren Transco will be much less than that of IP or the other Ameren Illinois utilities.
Ameren Transco will not serve retail customers in Illinois and will not have any rate
schedules. (Petitioners Brief at 30)
Petitioners also say Ameren Transco has agreed to requests from Staff that
should ease whatever minimal regulatory burden it causes and has agreed to submit
annual financial information required by ILCC Form 21 and Section 5-109 of the Act.
Petitioners claim to have also agreed to provide a report to the Commission on an
annual basis that describes the services and charges provided under the JOA.
Petitioners says they have also agreed that Ameren Transco will maintain its accounting
records according to the Uniform System of Accounts for Electric Utilities, 18 CFR Part
101 as revised in FERC Order 668, until such time the Commission updates 83 Ill. Adm.
Code 415.
According to Petitioners, Staff also raises an affiliated interest concern that
Ameren Transco would incur "high costs" and recovers these costs from ratepayers
through regulated rates charged by it affiliate, IP. Petitioners say this argument ignores
the fact that Ameren Transco will be a regulated utility, subject to the same Commission
regulation as IP. If Staff’s arguments apply to Ameren Transco, Petitioners claim they
would apply to any Illinois public utility, now existing or proposed in the future.
Petitioners also contend that there are numerous provisions in the Act that govern
transactions between a utility and its affiliates and protect against affiliate abuse.
Given that a utility's affiliated interest transactions are closely supervised by the
Commission and Commission approval is required with regard to many such affiliate
transactions, Petitioners argue that the existence of Ameren Transco does not create an
opportunity for the utility to unfairly recover the affiliate's so-called high costs through
regulated rates. Petitioners claim that Staff completely ignores the existence of the
JOA, which will control and dictate the recovery of costs and expenses associated with
this the Project. Even if the utility attempted to recover these "high costs" when it was
seeking rate relief, Petitioners say Staff and interveners have every opportunity to test
the utility's right to recover these costs in the rate case. (Petitioners Brief at 30-32)
Petitioners also assert that the involvement of Ameren Transco will not increase
Project costs, and, as of January 2, 2007, transmission-related costs are recovered
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through a transmission rider, which passes on MISO-imposed costs. Petitioners claim it
is difficult to see how the transmission rider charges -- which recover charges assessed
by MISO -- would or could be affected by the Project allocations. (Petitioners Reply
Brief at 10-11)
Petitioners further state that the Act provides the Commission with the ability to
remedy imprudent behavior. According to Petitioners, taking Staff’s position to its
logical extreme, the threat of affiliate abuse would require the Commission to reject all
affiliate transactions. Staff, Petitioners assert, offers no specifics as to why affiliate
abuse is any more likely to happen between Ameren Transco and its affiliates than any
other public utility and its affiliates. (Petitioners Brief at 32)
B.

Commission Analysis and Conclusions

In this proceeding, Petitioners request that the Commission grant a Certificate of
Public Convenience and Necessity authorizing IP and Ameren Transco to construct,
operate and maintain three new 345 kilovolt electric lines in Monroe, Randolph, St.
Clair, and Washington Counties, Illinois. Before issuance of a Certificate, Section
8-406(b) of the Act requires a finding, “that the utility is capable of financing the
proposed construction without significant adverse financial consequences for the utility
or its customers.”
Petitioners want the Certificate issued to both IP and Ameren Transco. Under
that arrangement, 90% of the ownership of the project would be held by Transco and
10% by IP. Although Prairie State will advance the funds for the Project, to be repaid
with interest, Petitioners assert that the advance will be treated as debt on the balance
sheet of the entity receiving the advance. Thus, 90% ownership by Transco will keep
90% of the debt off IP’s balance sheet, thereby avoiding possible adverse effects on
IP’s credit ratings.
IP claims it is not capable of financing 100% of the proposed project without
risking significant adverse financial consequences for IP or its customers. Petitioners
assert that IP is capable of financing 10% of the cost of the proposed project and that
Ameren Transco is capable of financing 90% of the proposed project, in each instance
without significant adverse financial consequences for either utility or its customers.
Staff argues, essentially, the opposite. Staff claims IP is capable of financing
100% of the proposed project without significant financial consequences for the utility or
its customers, but that Ameren Transco is not capable of financing 90% of the proposed
project without significant adverse financial consequences for itself or its customers.
Staff also opposes the proposal to certificate both IP and Transco in this
proceeding because it will create opportunities for IP and Ameren Transco to abuse
their affiliate relationship to the detriment of IP’s customers, and will create unwarranted
additional work for the Commission and its Staff. These issues are discussed later in
this section of the order.
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With respect to Petitioners’ claim that Ameren Transco is capable of financing
90% of the proposed project without significant adverse impact on Ameren Transco or
its customers within the meaning of Section 8-406(b) of the Act, Petitioners assert that
Transco has no conventional debt, no credit rating and no customers. In support of its
opposing position, Staff claims that any adverse impact faced by IP from financing the
project would be just as bad for Ameren Transco because Ameren Transco is less
financially strong than is IP.
As the Commission understands it, the potential adverse impact for IP from
financing 100% of the proposed project is an incremental contribution to a reduced
credit rating. It appears to the Commission; however, that in the absence of
conventional debt, credit ratings and retail customers, Ameren Transco does not face
the same potential adverse impact as IP. Further, even assuming Transco were
adversely affected, there does not appear to be any likelihood that those adverse
consequences for its “customers” would involve actual harm to ratepayers. That is, the
Commission is more concerned about impacts on “customers” who are ratepayers than
those who are not.
In any event, given the structure proposed for financing this project and the facts
presented with regard to Ameren Transco’s existing financial situation, the Commission
finds that Ameren Transco has the ability to finance 90% of the proposed transaction
without a significant adverse impact on it or its customers.
With respect to whether IP should be required to finance 100% of the Project, the
arguments of the IP and Staff are summarized above and will not be repeated here. In
the Commission’s view, what Petitioners have proposed here is essentially a financing
tool to decrease the amount of debt on IP’s balance sheet. Staff, however, believes that
given the relatively small size of the Project and other factors, IP will be able to finance
100% of the Project without significant financial consequences for the utility or its
customers.
Each side has offered some valid arguments with respect to whether IP could or
should finance 100% of construction, and the extent to which doing so could contribute
to a credit rating downgrade. Their bottom-line recommendations are well articulated but
are somewhat polar in nature, and the record does not definitively support either one.
What the record does support, on this issue, are two observations that are relevant to
resolving the issue at hand.
First, the record is clear that the effects of a credit downgrade would be
potentially serious in magnitude. Second, no party has argued that including the debt on
IP’s balance sheet will improve its financial condition. At best, there would be no impact;
however, if treated as conventional debt, it will weaken IP’s financial ratios to some
degree, thereby contributing to a weakening of IP’s financial condition. In the
Commission’s view, given IP’s financial condition and other circumstances of record,
forcing IP to take that risk does not appear to be warranted assuming an alternative is
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available that avoids it and is otherwise reasonable. Before reaching a final conclusion
on this question, the Commission will address two other objections relating to the
proposal to certificate both IP and Transco.
As noted above, Staff also opposes the proposal to certificate both IP and
Transco in this proceeding because it will create opportunities for IP and Ameren
Transco to abuse their affiliate relationship to the detriment of IP’s customers, and will
create unwarranted additional work for the Commission and Staff.
With regard to the issue of affiliate transactions, the Commission is sensitive to
the possibility of adverse impacts on utility customers, and believes the types of
concerns raised by Staff are worthy of close review. In this instance, however, upon
consideration of the nature of the transaction and the terms of the Joint Operating
Agreement, discussed in a later section of the Order, it does not appear that the
potential for such adverse impacts on customers is more significant than in other
affiliated interest transactions subject to subject to Commission oversight.
Additionally, unlike most affiliated transactions, here both entities would be public
utilities under the jurisdiction of the Commission. Thus, issuance of a Certificate to
Transco will actually give the Commission more oversight authority over Transco than is
present when the affiliated interest arrangement involves an unregulated affiliate.
Staff also contends that creating a new utility will create unwarranted additional
work for the Commission and Staff. It appears to the Commission that this impact, while
a legitimate concern, is somewhat difficult to measure, and the weight to which it is
entitled is not easy to assess. In this instance, the Commission finds that the record
does not support a finding that any such increase is likely to be significant.
In conclusion, based on the record in this case and the findings in this and other
sections of the order, the Commission believes that the issuance of a certificate to both
IP and Transco, with 90% of construction costs to be funded by Transco, represents, on
balance, a reasonable proposal that would allow both companies to finance the
proposed construction without significant adverse financial consequences for them or
their customers. Accordingly, the Commission concludes that a Certificate of Public
Convenience and Necessity should be issued to both IP and Transco.
VII.

OTHER ISSUES AND PROPOSALS
A.

Proposed Conditions Relating to Baldwin Plant
1.

Positions of Parties

Dynegy states that it is not opposed to the proposed facilities but is concerned
with the impact to its facilities caused by the proposed construction. In particular,
Dynegy has raised three concerns in this case and, to mitigate each, has proposed
three conditions.

29

A-0378
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

121302
06-0179

With regard to the first issue, Dynegy indicates it was concerned the new line that
will come into the substation at the Baldwin Plant would unnecessarily impact planned
and future projects at the Baldwin Plant. To mitigate this concern, Dynegy proposed a
slight modification to the routing of the line. Based on IP’s rebuttal testimony and followup date requests, Dynegy says IP has committed to the line routing as requested by
Dynegy. Dynegy requests that the specific condition requested by DMG as set forth in
Dynegy Ex. 1.0 at 103-110 be adopted as a part of the final Order in this case. (Dynegy
Brief at 2-3) Dynegy clarifies that if the alternate route proposed by Staff and the
Baldwin/Stringtown Intervenors is adopted, the line-routing condition requested by
Dynegy becomes moot because the line coming out of Dynegy’s Plant would not be
slated to turn south until well past the point of Dynegy’s concern. (Dynegy Reply Brief
at 2)
The second issue is Dynegy’s concern that the work at the substation will have
an adverse impact on its facilities. In particular, Dynegy is concerned that the largescale expansion of the substation, at a cost of $11 million, will eliminate a large part of
Dynegy’s contractor parking lot at the Baldwin Plant. Dynegy says this parking lot is not
only used for current contractor parking, but will be heavily used during the upcoming
scrubber construction project. Dynegy recognizes that IP has not finalized its plans for
the substation but that it would nonetheless have various options for the substation
when it did. Dynegy requests that, as a means of minimizing the impact to Dynegy, the
final Order in this case impose a condition requiring IP to design and construct its
expansion of the Baldwin 345 kV substation in such a manner as to minimize, to the
extent possible, the impact of such expansion on the existing contractor parking lot and
the Baldwin Plant’s operations and future activities. (Dynegy Brief at 4)
In response, IP says its representatives have met on-site with Dynegy
representatives regarding this issue, and that IP's intent is to reach a mutually agreed
solution to the parking lot problem posed by the planned substation expansion within
the context of accepted business practices. Petitioners aver that such a solution could
be an engineering solution, a financial solution or a combination of both. Petitioners
further claim that data for finalizing proposed solutions is not yet complete; however,
finalizing a solution should not be unduly difficult or expensive. (Petitioners Brief at 4142)
In other words, Petitioners complain that Dynegy's concerns are premature.
They assert that because the final design of the substation is not complete, Dynegy has
no idea what the actual impact will be and therefore offers nothing more than
speculation that the impact will be adverse. In Petitioners’ view, a reasonable approach
would be for Dynegy to discuss the expansion with IP once the plans are finalized.
(Petitioners Reply Brief at 15-16)
According to Dynegy’s response, simply ignoring the concern because IP is not
ready to discuss it presents neither the Commission nor Dynegy with a viable solution.
Dynegy says that in surrebuttal testimony, IP came up with a new theory for ignoring the
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substation issue: the issue was not properly before this Commission. In response,
Dynegy argues that if IP’s position is accurate, then as a corollary, if the parties could
not reach agreement on a new easement, IP could not use any authority granted in the
final Order in this case for eminent domain purposes to obtain a new easement.
(Dynegy Brief at 4-5)
As a matter of logic, Dynegy argues that either the substation is a part of the
case or it is not. If it is, then Dynegy claims its condition stands unrefuted. If it is not, IP
cannot in a separate, future proceeding claim that the authority granted by the
Commission in this case somehow provided IP authority to obtain an easement by
eminent domain under the applicable statutes. Dynegy maintains that if the issue were
not part of this case, then the Commission could not have bestowed authority on IP with
respect to that issue. Section 8-509 of the Act, Dynegy contends, ties a public utility’s
use of eminent domain to those instances “necessary for the construction of any
alterations, additions, extensions or improvements ordered or authorized under Section
8-503” of the Act. If the substation issue is not properly before this Commission, as IP
contends, then work at the substation would not have been “ordered or authorized” by
the Commission, Dynegy asserts. (Dynegy Brief at 5-6)
In Dynegy’s view, IP cannot have it both ways: preventing this Commission from
entering a condition with respect to the substation while at the same time saying that the
Order entered by this Commission entitles IP to use eminent domain if the parties
cannot agree on a new easement. As a part of the final Order, Dynegy says the
Commission should either (1) enter the unrebutted condition as set forth in DYN 1.0 at
136-39; or (2) state that the substation is not a part of the current proceeding and that
the Order provides IP with no authority to use eminent domain with respect to the
substation should the parties be unable to reach agreement on a new easement.
(Dynegy Brief at 6, Reply Brief at 4)
Dynegy emphasizes that if IP’s position is that the substation work is not a part of
the current proceeding, and no condition relating to it is warranted, then Dynegy does
oppose granting IP eminent domain authority with respect to the substation. (Dynegy
Reply Brief at 3; Dynegy surreply brief at 2-4)
In their reply brief, Petitioners claim Dynegy's argument that the issue of
substation expansion is either properly before the Commission, or Petitioners cannot
claim eminent domain authority over the substation, is misplaced. (Petitioners’ reply
brief at 15-16) Petitioners assert that the substation expansion is not subject to Section
8-406 of the Act and does not require a Certificate or Commission approval under that
Section. The fact that the substation is not subject to Section 8-406 does not,
Petitioners contend, mean that Petitioners cannot seek eminent domain authority for
construction of the substation. Petitioners argue that eminent domain authority is
obtained under Section 8-509 of the Act and requires an order under Section 8-503.
Petitioners argue that Section 8-503 is broader in scope than Section 8-406, as it
addresses not only new construction but any "additions, extensions, repairs or
improvements to, or changes in, the existing plant, equipment, apparatus, facilities or
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other physical property."
distinction.

Petitioners suggest that Dynegy does not recognize the

Petitioners say Dynegy has not addressed the substation expansion in the
context of the requirements for a Section 8-503 Order, or otherwise demonstrated that
the substation expansion into the contractor lot is not necessary to promote the security
or convenience of its employees or the public, or in any other way to secure adequate
service or facilities. Petitioners contend that the need for the Project is so great that,
should it be necessary, Petitioners may use Dynegy's contractor parking lot for the
substation expansion, acquiring it by eminent domain if needed. Petitioners assert that
such authority would be available pursuant to a Section 8-503 Order, to which Dynegy
has not objected. Petitioners argue there is no basis for Dynegy to claim that
Petitioners can be foreclosed from using eminent domain for the contractor parking lot.
(Petitioners Reply Brief at 15-16)
Dynegy’s third and final concern and condition relate to an Easement between
the parties that covers the existing physical footprint of the Baldwin substation as well
as changes made by IP that impact Dynegy’s facilities at Baldwin. Dynegy states that
one of the criteria for a certificate of public convenience and necessity under Section 8406(b) of the Act is that “the proposed construction . . . is the least-cost means” of
proceeding. To ensure that IP’s project remained least-cost, Dynegy says it requested
that the Commission order IP to comply fully with the provisions of the Easement
Agreement. Dynegy agrees with IP that interpretation of private agreements is beyond
the scope of this case and says it did not raise any interpretation issues with respect to
the Easement until IP chose to do so in its rebuttal testimony. Dynegy states that the
Commission need do nothing with regard to interpreting the Easement. (Dynegy Brief
at 6-7)
A condition that requires IP to abide by an existing contract that clearly governs
at least part of the Project, Dynegy argues, would seem obvious: if a party abides by its
pre-existing agreements, the party will avoid unnecessary costs and delays inherent
from disputes relating to those agreements. Dynegy maintains that the work at the
substation is either part of this case, in which case there can be little doubt that IP’s
abiding by the Easement is a least cost means for the items of the Project covered by
that document, or it is not. (Dynegy Brief at 7-8, Reply Brief at 5-6)
According to Dynegy, IP offered no substantive rebuttal to Dynegy’s proposed
condition with respect to the Easement Agreement. If the Commission decides that the
work at the substation is part of the present proceeding, then Dynegy says its requested
condition should be entered as a part of the final Order in this case. The Commission
need not, and Dynegy says should not, opine on the interpretation of the Easement
Agreement in adopting Dynegy’s proposed condition. (Dynegy Brief at 8)
With regard to the issue of the Easement Agreement, Petitioners assert that this
condition is unwarranted. Dynegy claims that Petitioners first raised the issue of
interpretation of the Easement Agreement; however, Petitioners claim it was Dynegy
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that first raised the issue of the Easement Agreement in its Direct Testimony, where Mr.
Mason quoted at length from the Easement Agreement. (Petitioners Reply Brief at 16,
citing Dynegy Ex. 1.0 at 7-8) Petitioners say they committed to comply fully with the
terms of the Easement Agreement, and that their additional testimony was simply an
effort to provide a record should the Commission decide that it should take up the
Easement Agreement issue.
Petitioners argue that since both parties appear to agree that they will comply
with the Easement Agreement, their differences are a matter of interpretation of the
Easement Agreement and the Commission need do nothing with it. Petitioners further
assert that ordering Petitioners to comply with the Easement Agreement, a legally
binding contract, would be superfluous and pointless. As a result, Petitioners maintain
that Dynegy's third proposed condition is unnecessary. (Petitioners Reply Brief at 1617)
2.

Commission Analysis and Conclusions

Dynegy has requested that the Commission impose three conditions on
Petitioners in this proceeding. First, Dynegy proposed a modification of the proposed
transmission line route unless the alternate route proposed by Staff and the
Baldwin/Stringtown Intervenors is adopted, in which case Dynegy says its request
becomes moot. Because the Commission has adopted the alternate route proposed by
Staff, the Commission will not adopt Dynegy’s request.
With regard to the second issue, Dynegy requests the order require IP to design
and construct its expansion of the Baldwin 345 kV substation in such a manner as to
minimize, to the extent possible, the impact of such expansion on the existing contractor
parking lot and the Baldwin Plant’s operations and future activities. Petitioners suggest
that such a condition is unnecessary and that Dynegy and Petitioners should simply be
allowed to negotiate the final configuration as a normal course of business. In relation
to this issue, Dynegy and Petitioners also disagree over whether the expansion of the
substation is subject to Section 8-406 or 8-503 of the Act and whether eminent domain
authority should be granted for the substation expansion pursuant to Section 8-509 of
the Act.
The Commission does not agree with Petitioners’ suggestion that it is premature
to consider Dynegy’s proposed condition. The Commission understands that the design
of Baldwin substation is not yet complete; nevertheless, this very fact combined with
Petitioners’ desire to obtain Section 8-503 approval for that portion of the proposed
project in this proceeding demonstrates the timeliness of Dynegy’s position. Dynegy’s
proposed condition relates, in part, to the design of the substation expansion. The
Commission believes Petitioners’ argument that Dynegy should be expected to simply
attempt to negotiate design issues with them, at the same time Petitioners are taking
aggressive steps toward obtaining the power of eminent domain over that portion of the
project, is not persuasive. Under that scenario, Petitioners might obtain eminent domain
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authority before Dynegy would ever have a chance to press its arguments. The
Commission, therefore, will evaluate the merits of Dynegy’s proposed condition.
As the Commission understands it, Dynegy proposes that Petitioners be directed
to minimize, to the extent possible, the impact on the contractor parking lot and on the
operations and future activities at the Baldwin generating station. Dynegy’s proposed
condition does not prohibit or mandate any specific design.
Petitioners have to some degree brought the substation work into play in this
case by seeking Section 8-503 relief, but not Section 8-406 relief or scrutiny, with
respect to it. Accordingly, the Commission believes it may consider what conditions, if
any, should be associated with the granting of relief under 8-503, and Petitioners have
cited no authority to the contrary. In this context, while there may be factors that would
make Dynegy’s request unreasonable, the record does not contain any indication of
them. The Commission finds, all things considered, that the record of this proceeding
supports the adoption of Dynegy’s proposed condition regarding the contractor parking
lot and the operations and future activities at the Baldwin generating station. Petitioners
are directed to comply with this condition in designing and constructing the project
approved in this Order. The Commission notes that Petitioners’ request for Section 8503 relief is further addressed in Section VII.D below.
As for Dynegy’s third proposed condition related to the Easement agreement, the
record is unclear as to what the parties want and why they continued to quarrel over the
issue throughout this proceeding. In any event, the Commission does not believe that it
is necessary to take any action regarding the issue in this proceeding. If future actions
or inactions require the Commission to reconsider the Easement agreement, the
Commission will do so in an appropriate forum.
Before leaving this section of the order, the Commission will make a final
observation. Dynegy’s “least cost” arguments presented in support of its conditions are
clearly without merit. Under Dynegy’s theory, any party could get formal Commission
approval on any issue simply by threatening litigation which would drive up the cost of
the project. Such a result would be unsound public policy, and illogical, and it will not
endorsed in this order.
B.

Qualifications of Contractors

The IBEW requests that the Commission specifically find that its approval of
Ameren’s project is contingent upon Ameren using one or more of its current "alliance
contractors" to actually construct and maintain the project. In the alternative, the IBEW
suggests that the Commission may find it more appropriate to condition its approval
upon an instruction that Ameren use contractors having personnel who are or have
completed a training program that is equivalent in type and scope to the one that the
personnel for Ameren’s present alliance contractors have completed. (IBEW brief at 11,
reply brief at 3 and BOE)
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The IBEW asserts that Ameren can only demonstrate that it has taken sufficient
action to ensure the adequate and efficient construction of its project if it uses one or
more of its current alliance contractors. This is so, the IBEW says, because the record
evidence only supports the conclusion that Ameren’s current alliance contractors have
the personnel who actually possess the requisite training and qualifications to perform
work in compliance with the National Electrical Safety Code (“NESC”). According to the
IBEW, the use of these personnel ensures that the proposed transmission lines and
related facilities will be constructed and maintained in a manner that safeguards system
reliability and the safety of the public and utility personnel. (IBEW brief at 10-11)
The record evidence, the IBEW claims, supports the conclusion that Ameren’s
current alliance contractors have the personnel who possess the requisite training and
qualifications to properly construct and maintain the proposed transmission lines and
related facilities. According to the IBEW, there is no record evidence, however,
supporting Ameren’s claim that a contractor other than one of its current alliance
contractors will be similarly qualified. The IBEW urges the Commission to reject
Ameren’s claim as speculation, especially since Staff offered no testimony on the issue
of whether Ameren has taken sufficient action to ensure adequate and efficient
construction of the proposed project. The IBEW argues that the reliability and safety of
the electric system depends upon persons who have the requisite skills, knowledge,
and competence. (IBEW brief at 9-10)
The IBEW says that on the one hand, Ameren states that it will use one of its
alliance contractors to perform the actual construction and maintenance work on the
project, and that its current contractors are well qualified; while on the other hand,
Ameren states that it may actually use a contractor that is not currently an alliance
contractor to do the work, and goes on to baldly claim that the unidentified, future
contractor will be fully qualified to construct and maintain the proposed transmission
lines and related facilities. According to the IBEW, the law does not allow Ameren to
have it both ways. (IBEW brief at 8-9) The IBEW argues, in essence, that Ameren has
not met its burden of proof with regard to contractors that are not currently an alliance
contractor.
In response, Petitioners state that the JOA provides that AmerenIP and Ameren
Transco will have full management control of the construction of the Project, and
therefore will be able to ensure that the Project will be constructed in accordance with
all applicable federal and state regulations and orders of the Commission, including 83
Ill. Admin. Code 305 and the NESC. (Petitioners brief at 14)
Petitioners indicate that the IBEW initially expressed concerns about the
personnel who would ultimately undertake the construction of the Transmission Lines.
Petitioners assert, however, that the IBEW's concerns in this regard have been
resolved, and the IBEW now agrees that, "by committing to use personnel -- whether inhouse or contractor personnel -- who actually possess the training and qualifications to
comply with the standards of the National Electrical Safety Code when constructing and
maintaining the proposed transmission lines and related facilities," Petitioners meet the
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requirements of Section 8-406(b) with regard to management of construction of the
lines. (Petitioners brief at 14, citing IBEW Ex. 2.0 at 6)
According to Petitioners, the IBEW's position is more about preserving IBEW jobs
than anything else. They claim it is not about the public interest. Petitioners assert that
this is readily apparent based on the testimony of its witness, who, after indicating
support for use of the current alliance contractors, goes on to proclaim these contractors
". . . rely upon the apprentice linemen and journeymen linemen of IBEW local unions
309 and 702 . . . ."; ". . . Each of these electrical contractors also use and rely upon
IBEW local unions 309 and 702, among others, for their workforce needs." (Petitioners
reply brief at 11, citing IBEW Ex. 2.0 at 3-4)
Petitioners argue that the Commission cannot dictate to the utility who to hire,
who to fire, how or when employees are transferred, and so forth except in the most
limited circumstances when required by statue. They state that, for example, recently
enacted Section 16-107(b-15) requires Commission approval of a Program
Administrator to administer the utility's real time price program for residential customers.
Petitioners contend that the Commission's role is not in micro-managing the utility but in
eliminating imprudence and the resultant consequences. Petitioners say they have
every expectation the contractors they retain to construct the Prairie State facility will be
able to fully and satisfactorily perform the work. (Petitioners reply brief at 12)
Petitioners claim they are not aware of any Commission decision that supports
the IBEW's legal interpretation. Petitioners state that in the Commission’s June 26,
2006 Order in Docket 06-0083 approving AmerenIP's construction, operation, and
maintenance of a new 138 kV line in Champaign County, the Commission, in finding the
utility met the requirements of Section 8-406(b), did not compel the utility to use
contractors already in place. (Petitioners reply brief at 12-13)
According to Petitioners, missing from the IBEW argument is any understanding
that Petitioners do intend to use contractors in the future that possess the same
qualifications and abilities of the contractors in place today. Petitioners assert that the
IBEW has not demonstrated that future contractors would unqualified. Petitioners argue
that it is Ameren's sound history in employing appropriate personnel to build and
maintain transmission lines, as well as the commitment to employ comparable
contractors, that forms a basis in the record for the Commission to conclude that
Petitioners have taken sufficient action to ensure there will be adequate and efficient
construction supervision of the Prairie State facility. Petitioners believe there is no
reason to adopt the IBEW's proposed condition. (Petitioners reply brief at 14)
In its BOE, the IBEW argues in part that unless the IBEW’s conditions are
imposed, the record does not support a finding that the requirements of Section 8406(b)(2) have been met. In particular, the IBEW claims a “promise” in Petitioners’ brief
-- that Petitioners do intend to use contractors in the future that possess the same
qualifications and abilities of the contractors in place today -- is argument, not evidence,
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and thus may not be relied upon by the Commission in making its findings. (IBEW BOE
at 3-5 and App. A) The IBEW also takes issue with other language in the conclusion.
In their RBOE, pages 7-8, Petitioners argue that the IBEW’s argument is not
supported by the record, citing testimony by IBEW that “…Ameren has met these
statutory requirements [in 8-406(b)(2)] by disclosing and committing to use personnel -whether in-house or contractor personnel -- who actually possess the training and
qualifications to comply with the standards of the National Electrical Safety Code when
constructing and maintaining the proposed transmission lines and related facilities.”
(IBEW Ex. 2.0 at 6). Petitioners also assert that their commitment to which IBEW
objects in its BOE was not a mere promise, but is a condition with which they must
abide. (Ameren RBOE at 8)
The Commission has reviewed the positions of the parties on the matter at issue.
As the Commission understands it, the IBEW wants Petitioners to be restricted to using
one or more of its current alliance contractors to actually construct and maintain the
project. In the alternative, the IBEW wants the Commission to condition its approval
upon a requirement that Ameren use contractors having personnel who are or have
completed a training program that it equivalent in type and scope to the one that the
personnel for Ameren’s present alliance contractors have completed. Petitioners state
that they plan to use qualified contractors but oppose the recommendations of the
IBEW, believing they are unnecessary.
As noted above, AmerenIP has considerable experience managing the
construction of its transmission lines and Petitioners have committed “to use personnelwhether in-house or contractor personnel-who actually possess the training and
qualifications to comply with the standards of the National Electrical Safety Code when
constructing and maintaining the proposed transmission lines and related facilities."
Further, Petitioners “intend to use contractors in the future that possess the same
qualifications and abilities of the contractors in place today.” In terms of showing they
are “capable of efficiently managing and supervising the construction process and have
taken sufficient action to ensure adequate and efficient construction and supervision
thereof”, the Commission finds that these two commitments are reasonable and that
Petitioners shall comply with them.
With regard to the Section 8-406(b)(2) criteria in question, the Commission does
not believe that other conditions are supported by the record or necessary. Rather, such
additional conditions could needlessly draw the Commission into labor issues between
the IBEW and Illinois utilities without any basis in the record for doing so. The argument
that Petitioners are capable of efficiently managing and supervising the construction
process only if only current alliance contractors are used to ensure adequate and
efficient construction and supervision thereof is unpersuasive. Based upon its review of
the record, the Commission finds that Petitioners have met the requirements of Section
8-406(b)(2) of the Act, subject to the conditions found appropriate above. Based on the
record in this case, further conditions proposed by the IBEW are unnecessary and are
not adopted.
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As indicated above, the IBEW contends in its BOE that the conclusion above is
not supported by the record. In particular, the IBEW claims the representation in
Petitioner’s brief -- that Petitioners intend to use contractors in the future that possess
the same qualifications and abilities of the contractors in place today -- is argument, not
evidence, and thus may not be relied upon by the Commission in making its findings.
Having reviewed the record, the Commission does not agree with the conclusions
reached by the IBEW.
In the Commission’s view, commitments made by a party’s counsel are not mere
argument; they are binding on the party represented by that counsel. This order adds
teeth to that commitment by making it a condition on the authorizations granted to
Petitioners herein. In the cases before it, the Commission has the discretion to impose
reasonable conditions, and frequently does so. The conditions imposed on Petitioners
properly address concerns of record. Furthermore, these conditions are supported by
the facts, circumstances and other evidence of record, and are appropriate, even had
Petitioners not made the representation to which the IBEW objects. If anything, the
order imposes even more restrictive conditions on Petitioners relative to Section 8406(b)(2) than the record would otherwise require.
C.

Joint Operating Agreement

The Petitioners request Commission approval of a Joint Operating Agreement
(“JOA”) under Section 7-101 and 7-102 of the Act. The proposed JOA sets forth the
terms of joint ownership of the Project, and names Ameren Services Company (“AMS”)
as the Operator. The Petitioners explained that AMS employees will be providing
services related to the Petitioners’ projects along with services to both AmerenIP and
Ameren Transco under Ameren’s General Services Agreement. (Staff brief at 20)
Petitioners state that two key sections of the JOA require note. (Ameren brief at
32) Section 7.1 of the JOA allows two different types of transfer of Ownership Interests:
(i) a transfer by an Owner of all or part of its Ownership Interest to any person, and (ii) a
transfer of an Owner's Ownership Interest in whole or in part to any other Owner at book
value. Therefore, the JOA provides that AmerenIP, as an Owner, may purchase
Ameren Transco's Ownership Interest in the Project at any time for a purchase price
equal to book value.
Pursuant to Section 3.1 of the JOA, AmerenIP and Ameren Transco will appoint
an "Operator" to manage and supervise construction of the Project during the period of
joint ownership. As indicated in the JOA, AmerenIP and Ameren Transco intend to
appoint AMS as said Operator. AmerenIP and Ameren Transco also intend that the
Operator will be responsible for operation of the Project pursuant to Section 5.1 of the
JOA. AMS employees will be providing services related to both AmerenIP and Ameren
Transco under the General Services Agreement ("GSA"), including engineering,
supervision, accounting, legal, and tax services. Ameren Transco filed a petition to
amend the GSA to include Ameren Transco in Docket 06-0633.
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The Petitioners agreed that if the Commission authorizes Ameren Transco to
operate as a public utility, that it is required to submit annual financial information
required by ILCC Form 21 and Section 5-109 of the Act; and that it will maintain its
accounting records according to the Uniform System of Accounts for Electric Utilities, 18
CFR Part 101 as revised in FERC Order 668, until such time as the Commission
updates 83 Ill. Adm. Code 415. (Ameren brief at 33)
In the event the Commission grants a Certificate Ameren Transco, over Staff’s
opposition, Staff witness Hathhorn addressed the Petitioners’ filing as it relates to the
request for approval of an agreement between affiliated interests. Ms. Hathhorn
recommends, as a condition of approval, that the Commission order the Petitioners to
provide a report to the Chief Clerk of the Commission and to the Manager of the
Accounting Department of the Commission, on an annual basis, beginning March 31,
2007, for the prior calendar year, containing a description of services and charges
provided by the Petitioners to their affiliates under the JOA; a description of services
and charges provided by the affiliates to the Petitioners under the JOA; the Petitioners'
monthly billing to and payments received from their affiliates under the JOA; the
amounts of any allocated costs under the JOA; and supporting documentation for each
allocation. (Staff brief at 20-21)
Petitioners accepted Ms. Hathhorn’s recommendations as conditions to approval
of the agreement. No other party objected to the JOA or to Ms. Hathhorn’s
recommendations, and the Commission finds that Petitioners shall comply with them.
Having reviewed the record, the Commission finds that the terms of the proposed
JOA are reasonably necessary for the purposes indicated and are otherwise
appropriate, subject to all reporting and other conditions recommended by Ms.
Hathhorn. Such approval is in the public interest within the meaning of Section 7-101 of
the Act. The authorization granted herein is also subject to any Commission
determinations in Docket 06-0633.
D.

Relief pursuant to Section 8-503

Among other things, Petitioners requests that the Commission “authorize
construction of the Project pursuant to Section 8-503 of the Act.” Petitioners state that
such relief will allow them to seek eminent domain, in the courts, if necessary. Section
8-503 provides in part:
Whenever the Commission, after a hearing, shall find that additions,
extensions, repairs or improvements to, or changes in, the existing plant,
equipment, apparatus, facilities or other physical property of any public
utility . . . are necessary and ought reasonably to be made or that a new
structure or structures is or are necessary and should be erected, to
promote the security or convenience of its employees or the public, or in
any other way to secure adequate service or facilities, the Commission
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shall make and serve an order authorizing or directing that such additions,
extensions, repairs, improvements or changes be made, or such structure
or structures be erected at the location, in the manner and within the time
specified in said order . . . .
In testimony, the Commission Staff had no objection to Petitioners’ request.
(Staff Ex. 1.0 at 29-31) In its BOE, Staff states that because one of the results of an
order granting Section 8-503 authority is to make it possible for a public utility to seek an
order in circuit court granting eminent domain as needed for the authorized
construction, the Commission should strictly define the authority for use of eminent
domain that it is granting. Toward that end, Staff believes such authority should be
limited to tracts along the line routes as shown on Ameren Exhibit 18.0 and described in
Ameren Exhibit 18.0.A. (Staff BOE at 7-8; Exc. at 9-10)
As discussed in subsection VII.A above, Dynegy requested that certain
conditions be imposed on IP relative to work at Dynegy’s Baldwin substation. In the
event those conditions were not on imposed on IP, Dynegy took issue with the granting
of Section 8-503 relief with regard to work at the Baldwin substation. Given the
imposition of conditions found appropriate above, it is believed Dynegy’s concerns
regarding Section 8-503 would not be applicable.
In their RBOE, Petitioners argue that Staff’s proposed exceptions are
unnecessary. (Ameren RBOE at 5-6) According to Petitioners, they have not requested
eminent domain authority in this proceeding. If a Certificate under Section 8-406 and a
Section 8-503 order are granted, Petitioners intend to continue the negotiation process.
Should Petitioners subsequently determine there is a need to condemn certain property
in order to construct the Project, they will seek Commission approval to exercise
eminent domain authority in a separate proceeding. Therefore, Petitioners believe
Staff's concerns about the exercise of eminent domain authority are premature.
The Commission has reviewed the positions of the parties. Subject to the
conditions imposed and other findings made in this order, the Commission concludes
that the necessary showings under Section 8-503 of the Act have been made and that
Petitioners should be and are hereby authorized to construct the Project pursuant to
Section 8-503. In view of the clarifications provided in Petitioners’ RBOE relating to the
exercise of eminent domain, the conditions proposed in Staff’s BOE are not necessary
in this order. If Petitioners later determine there is a need to seek eminent domain, they
will need to obtain Commission authorization before doing so.
VIII.

FINDINGS AND ORDERING PARAGRAPHS

Having given due consideration to the entire record, the Commission is of the
opinion and finds that:
(1)

the Commission has jurisdiction over AmerenIP and Ameren Transco and
the subject matter of this proceeding;

40

A-0389
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

121302
06-0179
(2)

the facts recited and conclusions reached in the prefatory portion of this
Order are supported by the evidence and are hereby adopted as findings
herein;

(3)

the proposed construction, as and to the extent found appropriate above,
and subject to the conditions found reasonable herein, will promote the
public convenience and necessity; the record demonstrates that: (1) the
proposed construction as found appropriate above is necessary to provide
adequate, reliable, and efficient service to Petitioners’ customers and is
the least-cost means of satisfying the service needs of the customers; (2)
Petitioners are capable of efficiently managing and supervising the
construction process and have taken sufficient action to ensure adequate
and efficient construction and supervision thereof; and (3) Petitioners are
capable of financing the proposed construction without significant adverse
financial consequences for the utility or its customers;

(4)

Petitioners should be granted a certificate of public convenience and
necessity authorizing the construction, operating and maintenance of the
three 345 kV transmission lines in Monroe, Randolph, St. Clair and
Washington counties over the routes found appropriate above;
accordingly, Ameren Illinois Transmission Company is deemed to be a
public utility and shall comply with all applicable requirements relating
thereto;

(5)

Petitioners should be authorized to construct the Project pursuant to
Section 8-503 of the Act.

IT IS THEREFORE ORDERED that a Certificate of Public Convenience and
Necessity shall be issued to Illinois Power Company d/b/a AmerenIP and Ameren
Illinois Transmission Company pursuant to Section 8-406 of the Act, and that said
certificate shall read as follows:
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY
IT IS HEREBY CERTIFIED that the public convenience and
necessity require (1) construction, operation, and maintenance by Illinois
Power Company d/b/a AmerenlP and Ameren Illinois Transmission
Company of three 345 kV electric transmission lines over the routes found
appropriate above, as shown on Ameren Exhibit 18.0 and described in
Ameren Exhibit 18.0.A filed on e-Docket on December 21, 2006, and as
shown on Ameren Exhibits 3.2 and described in Ameren Exhibits 3.2A and
3.2D filed on March 3, 2006; and (2) the transaction of an electric public
utility business in connection therewith, all as herein before set forth.
IT IS FURTHER ORDERED that Petitioners are authorized to construct the
Project pursuant to Section 8-503 of the Act.
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IT IS FURTHER ORDERED that the terms of the Joint Operating Agreement
between AmerenIP and Ameren Transco are reasonable and Petitioners are authorized
to enter into said Agreement, subject to the conditions recommended by the
Commission Staff as described above.
IT IS FURTHER ORDERED that Petitioners shall comply with all reporting
requirements, conditions and other determinations set forth in this order, and the
authorizations granted in this order are conditioned thereon.
IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of
the Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject to the
Administrative Review Law.
By order of the Commission this 16th day of May, 2007.

(SIGNED) CHARLES E. BOX
Chairman
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STATE OF ILLlNOTS
ILLINOIS COflJ1ERCE COMMISSION
Explorer Pipeline ccmpany

•
•

Petition for a certificate of
convenience and Nec'il'ssity to
acquire, contruct, maintain
and operate petroleum pipelines
in the State of Illinois .
OROER
- -and- -

CERTIFICATE OF PUBLIC CvNVBNIENCE AND NECESSITY

By the commission:
On October 14,

1970, Explorer Pipeline Company

filed with this Commission its veri f1ed re tit ion for a

cor~ificale of convenience and necessity to ~cquire.

construct, maintain and operate petroleJm pipelines in

the

Sta~e

of Illinois.
Pursuant to no·.~1ce,

the matter cam0 -::::, '.:::::hearing

bcfon! a duly ;oiuthor tzed examiner of tlv~ commission at its

and the: Engineerinq r.nd f,ccount.s and F1nanu' Sec.Lions of
the Co1nm1s~;ion were reprPsented at <:ind p.::rticipat.c,d ir' tl1c
hearing.

F1·1e>

township ancl c011nty officials from DeWitt.,

Macon and Christian Cr.111ntte!~ also <'.'mtereo t.heir appearances

and asked various questions of pct~t1oner's witnesses.
further hearinq was held rn Springfield on fX:cember

A

10. 1970,

at the conclusion of whicr1 the ca:w was marked "hoard and

•
•

taken" .
<.;n Novernbor 5,

1970,

Midwestern Gas Transmission

company fi.'c'd a petition t:o 1nter 11enc,, which P'"tiu.011 was
granted by the CornrnJsston o> No•1ember Ill,
however, on Oecemher 7.

said ~ompany

1970 .

:::;utJsequen t. l y,

filed a motion iH,;kiPC)

to be d1smassed from the case.
"he Comrnission, having considered the rc'1idence and
bein•J fully advised in the premLses,

is of th•~ opin1on and

finch that:
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•
•

•
•

(l)

Explorer Pipeline company is a
Delaware corporation authorized
by the Slate of Illinois to transact
wit.hin said state the busine,3s of
trans;porting petroh~um by pipeline
and of constr~cting and operating
a pipeline or pipelines and facilities
therefor: and is a public utility
within the meaning of the Public
Utilities Act, as amended;

C2)

on Octoher 26, 1970, the Secretary
of this Commission qave noti~e of
the time and place ~f the first
hearing in this mC1ttc1- to th<" to·,mship and county highway officers
who have Jurisdiction o\'er the
public h:iqhways the petitioner
proposes to cross, to other p~pe
line companies and to railroads
whose facilities mny be crossed by
petitioner's pipe Jin~. Lo various
telephone and ~lectric ut1lit.ies
operating in the areas included in
petitioner's proposed route, and to
other utilities, corporaticps, state
and local officials and persons who
have <.11 may have an interest in
petitioner's proposed pipe 1ir1e;

{J)

the Commission has JUrisdictiDrl Of
the petitioner herein and of che
subject matter hereof:

(4)

petitioner at tlus time does not
own or operate any pipelines within
the state of Illinois, or elsewhere,
but proposes Lo construct and to
maintain and operate certain pipel nes
in the State or 11 l tr.ens ,1s an int' .• ited
part of an interstate system of pipelines.
such operation to be conducted ''IS <:1
common c.J!"rier and as a pllblic util.1ty
for hire in the State of Illino.c,s.
together with the appurtenances and
facilities necessary to Lhe operation
and maintenance thereof, for the
transportat1on of qasoline. kercs1ne,
fuel oil and other 11quid petroleum
products;

(5)

petitioner's proposed pipeline system .
of which its pipelines in J 11 inois
will be a part, will consist of a
main or trunk line approx1mately 1100
rni leo. 1.n lonqlh, ext:cndin9 fz-cJm the
'''"! f Coast states of Lou1 s1 ana and
Texas to Lhe m~tropolttan area of
Ct.icago at llammor:d, Indiana: pct1 tioner
w1ll also :.;erve intermediate points
along this ro11tc; petit1on0r ·.;ill
;,ccept petroleum products for ~h1pment
at Lake Charles, Loui.s1ana and Port
Arthur and Pasadena, Texas; from these
polnt.s of oriqn., pct1tioncr's mciin
line, being 28 in~hcs in d1amcLcr, w1l1
pr0cecd t.o Tulsa. Oklilhoma, with a spur
-2-
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line 12 1nches in d1arnet r to the Dt~! irLt;Fort Wot•.11, rJexas area; po~ . .tti')i\ei- \""''111

also ac,-:epl. P<-'tn~leum products f<n sinpment at Tulsa, Oklanoma, and there will
be an inJection point at Okmul7ee,
Oklahoma; petitioner's main line, reduced Lo 24 inches in d.i.amet.er, wi 11
continue from Tulsa to Wood Rj ·rer,
Illinois, and from there to its termin3l
point at Hammond. Indiana (Chicago ~rea)
with a spur line, 14 inches in rliameter,
to East St. Louis, Tllinois; 00t1tioner
will have 5 tank farms locate~ at various
points alnn•:; 1ts matn line, ir,cluding tme
at Wood River, Illinois; the main line
wil 1 he ser·.·w b1 eleven 111) electrical l v
powered purnp1 ng. stat ions. including one ·
in Ill1no1s: petitioner's proposed pipeline system w1Jl have an initial capacjty
of 295,000 barrels per day, with an increase to 800,000 barrels per. day planned
for the mid-l970's; the Wood River tank
farm will have a capacity of l m1ll1on
barrels;

•
•
(6)

petitioner proposes to interconnect
its main ltne with eight (8) ot~er
petroleum products pipelines; m~Jor
consuming arciis in J l linoi s, 1nclucllnq
East St. Louis. Champaign, Chic1~0.
Des Pla1.nes and Rockford, wot~ld be
set"1ed;

(7)

•
•

the aforesaid prop::;sed r1p~1l1ne will
be c<msl.ructed ln accordance with all
red0ral. State and loc.::il laws, codes
and regulat10nc and all applicable USAS
1331.4 and Departmont or Transportat.i"'n
r.egulalJJJn~;, and nthcr naLional safe~'
codes; th•: p1pc Lu be tLSed for lhe ma111
line in J ll1.rt')l:S will br= 24 inche•, in
diameter of hiyh \<)n,;;ilr.; stu<:I made
in accor~&nc0 Wtlh lhe rcquiremcn1s
of API sp~ci f1cattons for test line
pipe des19naLed API 5 LX S2, and will
~iave a mirllm11m ~1al I thicf-:ness 'Jf r" 281
inches: t:le p1pt- 1r_-, Lr:. U:7ed fr.:;.r tf'(!
lateral line f ·"Jn• t·;·, ..,cJ P.iver to Et>st.
St. Lou.ls will he 14 inches ln diameter
or the same spec1f1rat1ons but will
hav<" a wa 11 '-11 l<:kncss ,,f 0. 2'JO inches;
the syE>t..:m ·,,.111 ;,e all welded con-

structl(H: with olectr1c<Jl wcldJn<J ctsed
cxcl lSlVPly; th(' ptpe \•1ill be buric'd
a 1:ii11mum of 36 i11ches; at all highway
and 1:ai J road .;·r·:)ss1ngs, the mi.nimu,p1
will be S2 inches for additional
s<ife•.. y: the pipe lJ.nc w1ll be lnsl.:illcti
insi1c cas1nq under all maJor highways
and ·111 railroads in :;rder that. nc.
bear tn9 load i,:; imposeri on the p1p€::
the p1pe will be coatc~ lo protc~t
it from corrosion: as a further protectton, the entire system will be
cathodically protected: the pipe
itse_f will be hydrost~tically tested
at- L)(,, mill; it will be h:/drostnt1cally

- 3-

A-0394
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

121302
-.6052

tested aqain at t~he ditch to 90% of
the specified m1nLmum yield strength
before l t is put .in actual operation;
p11mp stations will have block valves
so that t.hey can be isolated fer
pressure testing or in case of any
emergency; intermedl.ate block valves
will be located at all major water
crossings and other selected locations
as required by the Department of
Transportation regulations; the system
will be monitored from a ce~tral control
office which will have monitoring capability for all operatinq locations;
critical valves will be remotely controlled to permit cutting off the flow
of petroleum products in case cf an
emergency; each station will also
have what is kncwn as "in station"
control gear w1th t~e capability of
recognizing a fault anri shutting the
system down in case oi an emergency;

•

•
(8)

(9)

the total c~st of constructing and
putting int~ operat1on the entire
interstate sy~tem, includi~g the Illinois portion thereof, is cstun.11.ed to
be $219 rn;ll1';n; 10·;., of said a;;iount
will he in the IJ~~ of equity c~n
tributions by the eight stock h~ld1ng
oil companies. to-wit:
Apco Oil
corporati::in. cities Service com.)any.
Continental Oil C0mpany, Gulf Oil
Corp.::>rat1on, Phillips Investment company, Shel 1 'h l cornpany. sun Oil company and Tc•;.r.a<:- J, lnc.: t-\\c remaining
90% of t.hc: '7219 rr.~.JJ.1on afcresa1d will
be borrowed thr''~'~lh pr 1 vat<• olaccmcnt
of prom\ssr1r:y r,.,t<::; secun::d by an
aqreement cxc·r~utcd by the aforcsai<1
rJjJ c0mpanJCf;;
tlle p(!l.itionc·r'r; prOJCC'..
is f1nanc1.ally fc:a:"1hlt,;
petitioner·~ p1pcl1nc will be used by
the afores21d st')CY. hC>lder comp.mi.es

•
•

and by oth•.:!r slnppcrs of pctr0l•~um
products and i t wi!l be connectud with
o~her peLroleum producls pipelines; it
will yive addit.0nJl s~ppliers access
to the llllr.·ns market, thus ex1.endinq
the tot al suppl'/ ba!;0 a·1ailable for
!ll1no1s and ~he ;u~r8Und1ng ma1or
consuM1ng ~:eas: tn1s will tend LO
a llev1ate any 11 •j'.·,1 pet:.rolcum product
!;;:"lortag·~s wluch rr.ay •!Y.1sl ani:l w: lL

al.so, oy adding t·:> the total supply
base on a compct1t1ve basis, tend to
stabilize wholes<ile prices over the
lonq term; moru than 400 viorker.> wi 11
be involved and a substantial portion
of the af8resaid $Ll~ m1lli0n Wlll be
&pent in the c~nstru~t1on of the IllJ~ois portJon of this project: the
!C.ihippers over I.he :;yst.err, wi 11 also make

large expenditures and

uL~lize

numerous

8mployees in the handllng, distribution
and sale of the petroleum products which
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wilJ mov0 over petJ t1oner · s :3vstern;
all of these t~ings w1ll cont~ibute
measurably LO t.he e< :momy of ll linoi.s:
the petitic~er s facilities ln rl~in0i~

will be sub1ect L> ad vulcffei;i taxat1cn
and the increa!;ed tax revenue wLll i~e
quire only minimal p~blic services in
return: sub~tantial amounts of electric
povJer w1J 1 bP purcr.ased from the electric
public u~1l111es in Illinois for the
operation uf pPt it t ..:r~<::r s pump stat ions:
the proposed ptpr: 1 n:c• w1l l prO'Jide a
dependable econvm1cal and saf2 supply
of petroleum pr-::.ducts to the peopclc
of Illin'Jl.3, 1.:1 a manner unaffected by
weather and w1 t':i'::iu\. c ·:mges•.in9 ·.:he highways or ra1lr'Jad~;

•

•
(10)

(11)

the proposed route 0£ Lhe Illinois
portion of pet1Ll'>r!E!! s p1pelir.-": is
legally described ;n Appendix A attached tn and made a parl of t11is order;
petitiCJn0r is pn:~sently negotiat.ing for
or has al rec.dy aci.u 1 red appr 1:ornalr~ly
40-'lo of Uns ric~ht-of-1·1ay:
the construct1 .•n.

pt'rati?n ana maintenance of pet1t1":.r:r's ?roposc,· pipeline described and })ca~~d herein will
promole the public (~nven1ence and
are necc~sary thereto; and petitioner

should be auth'Jt1z'"d l.·.J s0 c0nst.ruct.
operate and ma1nta1n said pipeline and
necessary appurt~>n;~nL facilitic·s aver,
along and •.1p-.in t_h<.! r;1•~ .. • !-><·r(:tn ucscr.il>•~d;

(12)

on lllo"c·n.b;·r IC. l'J70. M1rJ•,m:.;tcn1 Gllc;
·rransmiss1•)n C>:npany was p<.·rm:tted tr>
1nterven•:- hr> rt.· Lr,. bu 1 :-in Di:ce:mlJcr 7,
1970, said c-y,1.pany fll1,,d :1 o,.;r1 LU~n
mot,i<_.1n as1". .t._r1'-1 !..'1 lJ<· d1::ar.Js~~(~d fr01tl
the case. v/htrh rr .u:)n shQuld h<!

granted.
IT IS THEHEr'OHg (JIWeHED by >ht'! J l linois c:::immerce

commission that a cr:.t1f1c'lH'
necessity be, and
Company for the.'

•
•

11

her•lJ·,

;_-;

>~ p·.1bl1c convenience ;,nd
c;ran ted to f;;<plorer Pipeline

r Jc: ,-.r. . . ·,pe:-at1:.>r, a!1d maintenance of

<.• .. r. ;1

a 24-inch pctrr) le•rn p:::·)'l:;' u. pl pe lint:: from the MissouriIllinois Stau:, L!1.'"

t

tl:'.• 1111::-Jts-lndi<ff:a stat_0 L1ne and

a 14-inch lateral i1ne fr:1n1 t),c, W-:-Y,d r<1·1er,

the East St. Loui£,

Jllinoi.s au:<>.,

0•11.'r,

Jllin(,j_::; area to

a.tong and upon the

route descr1oed i.n Appenrhz /, attad1ed hcr•C?t.ri and mad.-: a part

here0f, an~ for the tan~ fDr~ ~~ b0 •0nst:::ucted in the vicinity
of Wood Rivf.r.

Illcno1s

facilities necess•ny :·:,:

1

.g<".1.h~r ·11i_th all appurte>nances and

th" ',perat10n and mainte:1ance thereof,
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all for the transportation of petroleum products therein
as a public utility.
IT IS FURTHER ORDERED that the certificate of
convenience and necessity herein granted to the Explorer

•

Pipeli~e

company shall be the following:

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY
IT IS HEREBY CERTIFIED that public
convenience and necessity require
the construction, operation and
maintenance of a 24-inch petroleum
products pipeline from the MissouriIllinois State Line to the IllinoisIndiana state Line and a 14-inch
lateral pipeline from the Wood River,
Illinois area to the East St. Louis,
Illinois area, over, along and upon
the route described in Appendix A
attached hareto and made a part
hereof, and for a tank farm in the
vicinity of Wood River, Illinoi:;,
together with all appurtenances and
facilities necessary for the oreration
and maintenance of all the abov~ described pipelines and tank farm, all
for the transportation of petroleum
products therein as a public utility.

•

IT IS FURTHER ORDERED that the motion of Midwestern

Gas Transmission Company referred to in findi ·9 (12) be granted
and that said company

b~,

and it is hereby, dismissed from

this case.
IT IS FURTHE:R ORDERED that the foregoing certificate

is granted upon the r.:xpress condition that authority or permission to use the lands to be occupied by the facilities
described herein shall be secured from the landowners and/or
public authorities as and where required by law; and upon the

•
•

further condition that the permanent right-of-way shall in no
event exceed fifty feet in width and the temporary right-of-way
during construction shall in no eve:nt exceed

s~verity-five

feet

in width.
By order of the Commission thts 23rd day of December,

1970.

Chairman
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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION
Illinois Power Company d/b/a
AmerenIP and Ameren Illinois
Transmission Company
Petition for a Certificate of Public
Convenience and Necessity, pursuant
to Section 8-406 of the Illinois Public
Utilities Act, to construct, operate and
maintain new 138,000 volt electric
lines in LaSalle County, Illinois.

:
:
:
:
:
:
:
:
:
:

06-0706

ORDER ON REOPENING

DATED: June 23, 2010
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Order on Reopening
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ORDER ON REOPENING
By the Commission:
I.

PROCEDURAL HISTORY

On November 1, 2006, Illinois Power Company d/b/a AmerenIP (“IP”) and
Ameren Illinois Transmission Company ("AITC”) (collectively "Petitioners") filed with the
Illinois Commerce Commission ("Commission") a petition seeking a Certificate of Public
Convenience and Necessity pursuant to Section 8-406 of the Public Utilities Act ("Act"),
220 ILCS 5/1-101 et seq., authorizing IP and AITC to construct, operate, and maintain
two new 138 kilovolt (“kV”) electric transmission lines in LaSalle County, Illinois.
Petitioners also sought an order approving the construction of the transmission lines
pursuant to Section 8-503 of the Act. Petitioners did not request authority to take
property under Section 8-509 of the Act.
Petitioners are wholly-owned subsidiaries of Ameren Corporation. IP is a public
utility within the meaning of Section 3-105 of the Act engaged in the business of
supplying electric power and energy throughout its certificated service territory within
Illinois. AITC is an Illinois corporation that Petitioners proposed would fund, construct,
and operate the subject transmission lines in conjunction with IP. AITC and the
transmission activities that it seeks to engage in satisfy the definition of “public utility”
under Section 3-105 of the Act.
One of the transmission lines at issue in this proceeding will run from IP’s
existing North LaSalle Substation in LaSalle, Illinois to the Wedron Fox River Substation
in Wedron, Illinois. This transmission line will be approximately 24 miles in length. The
other transmission line will run from IP’s existing Ottawa Substation in Ottawa, Illinois to
the Wedron Fox River Substation. This transmission line will be approximately 9 miles
in length. The Wedron Fox River Substation includes a 138/34.5kV transformer
supplying the 34.5kV network serving the Marseilles, Ottawa, and Wedron area.
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Petitioners proposed specific routes for each transmission line in their petition. Other
parties that intervened in this proceeding proposed alternative routes.
The Commission conducted a public forum on July 12, 2007 in North Utica,
Illinois. Numerous persons expressed their opinions and concerns regarding the
proposed lines, particularly with respect to the location of the proposed lines. A copy of
the transcript taken at the public forum is available on the Commission’s e-Docket
system.
Numerous entities and individuals filed petitions for leave to intervene. Among
the interveners were the Village of North Utica ("Utica"), the City of Ottawa (“Ottawa”),
the City of LaSalle, and LaSalle-Peru Township High School District No. 120 ("District").
The Illinois Municipal Electric Agency ("IMEA") also intervened. Property owners that
intervened as individuals include Robert and Linda Dolder, Donna Wahlstrom, Patricia
Leary, as Executor of the estate of Margaret Kennedy and Trustee of the Margaret
Kennedy Declaration of Trust, and Brien Nagle, as Successor Trustee of the LeRoy
Nagle Declaration of Trust. Commission Staff (“Staff”) participated as well.
Several landowners along the various proposed routes also joined together to
intervene as groups: Safety and Health of Our Community and Kids ("SHOCK"),
Proponents of Tourism and Economic Development along Interstate 80 ("PROTED"),1
and Illinois 71 Resistors (“Resistors”). SHOCK formed in May, 2006 in response to
Petitioners’ preliminary proposal to construct a transmission line through rural areas of
Dimmick, Wallace, and Waltham Townships. PROTED formed in response to
Petitioners’ proposal in its petition to construct a transmission line along Interstate 80
(“I-80”) between LaSalle and Ottawa. Resistors formed in response to Petitioners’
proposal in its petition to construct a transmission line along State Route 71 between
Ottawa and Wedron. Additionally, a pre-existing group of individuals in western LaSalle
and eastern Bureau Counties known as Save Our Little Vermillion Environment, Inc.
(“SOLVE”) intervened. SOLVE is concerned with protecting and restoring the Little
Vermilion River valley. SOLVE is also a member of PROTED.
Petitioners, Staff, SHOCK, PROTED, Resistors, SOLVE, Ottawa, Utica, the
District, and IMEA each called one or more witnesses who offered testimony at the
September 2007 evidentiary hearings. The witnesses are identified in the March 11,
2009 Order in this matter. In the March 11, 2009 Order, the Commission concurred with
the analysis of the need for the proposed facilities and found, in accordance with
Section 8-406 of the Act, that construction of a 138kV transmission line between
LaSalle and a substation in Wedron and a 138kV transmission line between Ottawa and
a substation in Wedron is necessary to provide adequate, reliable, and efficient service
to customers in the area. The Commission also found in the March 11, 2009 Order, in
accordance with Section 8-406, that Petitioners are capable of efficiently managing and
supervising the construction process and are capable of financing the proposed
construction without significant adverse financial consequences for themselves or their
1

PROTED is the successor in interest to Ameren I-80 Route Opponents, which had previously
intervened.

2
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customers. The Commission authorized Petitioners to construct the transmission lines
pursuant to Section 8-503 of the Act as well.
With regard to the least-cost means of satisfying the service needs of customers,
as discussed in Section 8-406 of the Act, the Commission found that construction of the
LaSalle-Wedron transmission line along Petitioners' primary route (along I-80) was
preferable to a rural route despite objections from property owners along the primary
route. The Commission chose the route for the Ottawa-Wedron transmission line based
on a stipulation entered into by Petitioners, Resistors, and Ottawa. The stipulated route
is favored by Resistors and largely follows a railroad track along the western bank of the
Fox River, whereas Petitioners' preferred route ran along State Route 71. As discussed
on page 65 of the March 11, 2009 Order, however, the Commission adopted the
stipulated route with some hesitancy.
The Commission's concerns with the stipulated route stemmed from the fact that
throughout their testimony and the September 2007 evidentiary hearings, Petitioners
opposed the use of Resistors' preferred Ottawa-Wedron route along the Fox River.
Petitioners maintained that their preferred route along State Route 71 is superior on an
overall basis. Petitioners' position changed, however, following the discovery of an
irregularity with portions of Petitioners witness Roger Cruse's testimony at the
September 27, 2007 evidentiary hearing. Specifically, during cross-examination, it
came to light that Mr. Cruse had not prepared portions of his written testimony in this
proceeding and had instead used the work of a consulting firm (Natural Resources
Consulting, Inc. ["NRC"]) hired by Petitioners as his own work. Following this
realization, Petitioners, Resistors, Ottawa, and other parties worked together to address
this situation. Eventually, on January 2, 2008, Petitioners filed a stipulation signed by
themselves, Resistors, and Ottawa pursuant to which the signatories would support
construction of the transmission line along the Fox River and Resistors and Ottawa
would drop their objections to Mr. Cruse's testimony.
Given the impact of this change in position, the Administrative Law Judge
directed Petitioners to notify the relevant government agencies of this potential change
in the transmission line location. On January 8, 2008, Petitioners mailed letters to the
Illinois Historic Preservation Agency ("IHPA"), Illinois Department of Natural Resources
("IDNR"), Illinois Nature Preserves Commission, United States Fish and Wildlife Service
("USFWS"), and United States Army Corps of Engineers ("USACE") explaining
Petitioners' change in position. The letters included a copy of the stipulation and map
depicting the Fox River route. None of the agencies intervened or otherwise appeared
on the record in this proceeding. Property owners along the Fox River route received
notice of this proceeding shortly after Resistors witness Paul Mixon2 introduced the
route in his March 2007 direct testimony. None intervened or otherwise entered an
appearance.

2

Paul Mixon is an Associate Professor of Electrical Engineering with the College of Engineering at
Arkansas State University.

3
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At page 65 of the March 11, 2009 Order, the Commission noted Petitioners' firm
support for constructing the Ottawa-Wedron transmission line along State Route 71.
Despite their many concerns, however, the Commission understood that Petitioners
seem to have accepted Resistors' Fox River route in order to resolve the serious issue
with Mr. Cruse's testimony. The Commission indicated that it was not clear whether this
change in position and change in the line location was least cost and in the best interest
of all in the area. But given the lack of opposition to Resistors' Fox River route at that
time following notice to affected landowners and government agencies, the Commission
found itself with insufficient reason to choose a route other than Resistors' Fox River
route.
Following the entry of the Order on March 11, 2009 and the initiation of efforts by
Petitioners to negotiate easements with property owners along the Fox River route, the
Commission received a petition for rehearing from Skydive Chicago, Inc. ("Skydive
Chicago"), Ottawa Airport, Inc. ("Ottawa Airport"), and the Fox River Alliance ("FRA").
FRA consists of residents of Dayton Township that would be affected by the
construction and operation of a transmission line along the Fox River as approved in the
March 11, 2009 Order. Those seeking rehearing alleged that multiple reasons exist for
reconsidering the Ottawa-Wedron transmission line route. The petition for rehearing
was received on May 11, 2009, well after the April 13, 2009 deadline for submission of
such filings. At its May 20, 2009 meeting, the Commission denied the petition for
rehearing.
Thereafter, on September 3, 2009, Skydive Chicago, Ottawa Airport, FRA, and
Friends of the Fox River ("FFR") filed a pleading entitled "Suggestion that the Illinois
Commerce Commission Re-open this Cause of Action on its own Motion." FFR is a
conservation group dedicated to preserving the Fox River. The September 3, 2009
document made several arguments that the public interest would be best served by
reopening this matter to reevaluate whether the approved Fox River route between
Ottawa and Wedron is really the best choice. The Commission agreed at its September
29, 2009 meeting and voted to reopen the record in this matter for the limited purpose of
reevaluating the location of the transmission line between Ottawa and Wedron. No
other aspect of March 11, 2009 Order is to be reconsidered.
Thereafter, the following individuals and entities filed petitions to intervene:
Skydive Chicago, Ottawa Airport, FRA, FFR, Matthew Nelson, Kirk Smith, Ralph
Chapman, Twila Yednock, and Katie Troccoli. Pursuant to due notice, hearings were
held during the reopening phase of this proceeding before a duly authorized
Administrative Law Judge on October 20, 2009, January 5, February 3, and March 22,
2010 at the Commission's offices in Springfield. Petitioners, Staff, Ottawa, Resistors,
Skydive Chicago, Ottawa Airport, FRA, FFR, Matthew Nelson, Kirk Smith, Ralph
Chapman, Twila Yednock, and Katie Troccoli each entered an appearance. On March
16, 2010, however, Resistors submitted a letter to the Administrative Law Judge
indicating that it would not be participating in the March 22, 2010 evidentiary hearing or
any further aspect of this proceeding. Resistors assert that the "Commission has
placed an undue and unfair burden upon [it] to defend the transmission line route

4
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selection that is contained in the March 11, 2009 Final Order." (Resistors' letter appears
on e-Docket as "Correspondence" received on March 16, 2010.)
Several witnesses offered testimony at the March 22, 2010 evidentiary hearing.
Twila Yednock is a resident along the transmission line route approved in the March 11,
2009 Order. In addition to her own testimony, several others offered testimony at her
request. These individuals include Peter Hopkins, a real estate appraiser who has
operated Hopkins Appraisal Service in northeast Illinois since 1993, as well as Artillery
Riewaldt, John and Peg Breslin, and Kenneth Nelson, homeowners in the area of the
transmission line route approved in the March 11, 2009 Order. Katie Troccoli, a
licensed Illinois real estate managing broker and a resident along the transmission line
route approved in the March 11, 2009 Order testified on her own behalf. Ms. Troccoli
also called Ted Kubinski, a Dayton, Illinois resident, and Gary Washkowiak, a Wedron
resident, to testify. Geoffrey Petzel, owner of Fox River Ecological Services and the
Advocacy Chairperson for FFR, testified on behalf of FFR. Kirk Smith, a commercial
pilot and owner of Airsmith, Inc. d/b/a Para Concepts, testified on his own behalf. Mr.
Smith also called on Lonnie Rapine, a Dayton resident and trained bird watcher, to
testify. Twelve individuals testified on behalf of FRA. They include (1) Matthew Nelson,
who is the Chief Operating Officer of both Skydive Chicago and Ottawa Airport, (2)
Artillery Riewaldt II, a Resource Ecology Specialist, (3) Robert Speers, an Illinois
attorney practicing in the areas of personal injury and wrongful death, (4) Ralph
Chapman, a civil and structural engineer who lives and works in Ottawa, (5) Randall
Ottinger, Director of Government Relations for the United States Parachute Association
("USPA"), (6) Terrence Ingram, a bald eagle expert and operator of The Eagle Nature
Foundation, (7) Dana Kurtz, a skydiver who frequents Skydive Chicago, (8) Kale Close,
a Dayton resident employed in the field of vegetation management for electric
companies, (9) Randy Malcolm and (10) Jackie Franz, co-owners of River Adventures,
a canoe and kayak rental business along the Fox River, (11) Hermann Reinhold, an
Ottawa resident and commercial airplane and helicopter pilot, and (12) John Sabuco,
President of Eldertree Enveco LLC, an Illinois environmental consulting firm. Jerry
Murbarger, a Transmission Design Specialist in the Transmission Line Design Group for
Ameren Services Company,3 testified on behalf of Petitioners. Staff filed no additional
testimony, choosing instead to rely on what it previously submitted in this proceeding.4
Following the evidentiary hearing, Petitioners, Staff, FRA, Mr. Smith, Ms.
Yednock, and Ms. Troccoli each submitted an Initial Brief. Petitioners and Mr. Smith
each submitted a Reply Brief. Skydive Chicago, Ottawa Airport, and FRA jointly
submitted a Reply Brief. A Proposed Order on Reopening was served on the parties.
Skydive Chicago, Ottawa Airport, and FRA filed "Observations" in response to the
Proposed Order on Reopening. Although they take no exception to the findings in the
Proposed Order on Reopening, they express their opinion that Resistors are more to
blame than Petitioners for the delay and expenditure of resources associated with this
3

Ameren Services is the service company subsidiary of Ameren Corporation. Ameren Services provides
various services to its affiliate Ameren operating utilities, including IP.
4
Testimony offered by Ottawa was stricken in response to Petitioners' argument that the testimony was
contrary to the aforementioned stipulation signed by Ottawa.

5
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reopening. Petitioners did not file a Brief on Exceptions, but did submit a legal
description of the route and a map as required by the ruling accompanying the
Proposed Order on Reopening. Petitioners also submitted a letter acknowledging that
they bear some responsibility for the delay in this docket and have taken steps to
improve their internal processes for future such proceedings. No other party filed a
Brief on Exceptions or other comments.
II.

LEAST-COST AND THE OTTAWA-WEDRON ROUTE

As noted in the March 11, 2009 Order, the need to construct a transmission line
between Ottawa and Wedron is not questioned. Where to construct the line, however,
has been in some dispute. With the reopening of the record, the Commission now has
the opportunity to evaluate to the Fox River route and State Route 71 route to determine
which is least-cost under Section 8-406. Other alternative routes were suggested by
Kirk Smith, but given the discussion held when the Commission reopened this matter
and the time already spent, the Commission is limiting the analysis to the two routes
that have been best developed in the record. All of the parties appear to agree that the
proper determination of least cost is not simply a financial analysis, but involves a
comprehensive consideration and balancing of the overall costs and externalities
against the benefits of the route proposals. The various proposals for the OttawaWedron route each have their own costs and benefits.
As noted earlier, the proposed transmission line running between Ottawa and
Wedron will terminate at IP’s existing Ottawa Substation on one end and the Wedron
Fox River Substation on the other end. This transmission line will be approximately 9
miles in length. In their original filing, Petitioners' preferred Ottawa-Wedron route,
identified as the Green Route, is depicted on AmerenIP Ex. 4.1. AmerenIP Ex. 4.1A
contains a legal description of the Green Route. Petitioners' preferred route paralleled
State Route 71 for the majority of its length. This route is the same route as that
referred to as the State Route 71 route in this Order on Reopening. Petitioners
considered two alternate routes between LaSalle and Wedron, which are also depicted
on AmerenIP Ex. 4.1. AmerenIP Ex. 4.3 provides a variety of details regarding
Petitioners' three routes. The route endorsed in the stipulation stems from Resistors
preferred route depicted on IL71 Resistors Ex. 1.1 attached to the direct testimony of
Resistors' witness Mixon. Resistors' route parallels an operating Illinois Railnet railroad
along the west bank of the Fox River between Ottawa and Wedron.
When it determined the LaSalle-Wedron route, the Commission evaluated the
two competing routes using 12 criteria originally identified by Petitioners in this
proceeding. The Commission will again use those criteria for purposes of evaluating
the State Route 71 route and the Fox River route. The 12 criteria for route evaluation
are:
1.
2.
3.

Length of the line
Difficulty and cost of construction
Difficulty and cost of operation and maintenance

6
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4.
5.
6.
7.
8.
9.
10.
11.
12.

Environmental impacts
Impacts on historical resources
Social and land use impacts
Number of affected landowners and other stakeholders
Proximity to homes and other structures
Proximity to existing and planned development
Community acceptance
Visual impact
Presence of existing corridors

As before, the 12 criteria are listed in no particular order and none is meant to be
inherently more important than the others. Rather, the outcome will result from a
balancing of these 12 criteria and any other criteria identified by the parties. In some
instances, the criteria may overlap one another, such as the sixth, ninth, and tenth
criteria, for example. The Commission adds that in evaluating the criteria, it is clear that
the intervenors are deeply concerned about the ultimate location of Petitioners' 138kV
transmission line between Ottawa and Wedron. The Commission appreciates their
effort and input on this challenging issue.
Before delving into the route evaluation criteria, Petitioners' unusual
circumstances warrant comment. Because of its decision to enter into the stipulation
following the discovery of the problem with Mr. Cruse's testimony, Petitioner's position
under the stipulation conflicts with its position prior to entering into the stipulation.
Petitioners therefore may find themselves defending their current position against their
own arguments from earlier in this proceeding. Petitioners maintain that they are
capable of building the transmission line along both routes, but given their obligations
under the stipulation continue to support the Fox River route rather than their own
original preferred route along State Route 71. Seldom does the Commission see a
party arguing against itself in the manner Petitioners are in this case. These
circumstances make it difficult for the Commission to evaluate siting criteria in the usual
manner of separately presenting each party's position.
A.

Length of Line

With regard to the length of the line, while it should be relatively easy to
objectively determine the length of each route, it is unfortunately not entirely clear which
route is technically longer. Ms. Yednock and Ms. Troccoli assert that the Fox River
route is longer. Petitioners, Mr. Smith, and FRA agree that the State Route 71 route is
longer. Of this latter group, Petitioners state that the State Route 71 route is
approximately 9.2 miles long while the Fox River route is approximately 8.47 miles long.
Mr. Smith does not question that the State Route 71 route is 9.2 miles long, but
contends that the Fox River route is 9.1 miles long. Staff did not offer its own analysis
of the length of the routes.
The Commission is inclined to agree with those who offered measurements of
the two route lengths. In the absence of clear evidence to the contrary, the Commission

7
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finds that the State Route 71 route is longer than the Fox River route. How much
longer, however, is difficult to say. Whether the State Route 71 route is one tenth of a
mile or nearly three-quarters of a mile longer is not clear. Either way, the outcome of
this route selection inquiry does not hinge on the difference since the difference is
essentially negligible. Accordingly, neither route is preferable over the other based on
this criterion alone.
B.

Difficulty and Cost of Construction

In terms of construction costs, Petitioners estimate the cost of constructing the
transmission line along the Fox River route to be approximately $10 million and the cost
of constructing the line along the State Route 71 route to be nearly $9.5 million. In the
earlier phase of this proceeding, Resistors witness Mixon argued that the difference in
cost is less, but still conceded that the Fox River route would cost more to build. He
also suggested that the cost estimates should reflect the cost of eminent domain
proceedings. None of the parties participating in this phase of the proceeding have
challenged Petitioners' specific construction cost estimates. Some of the parties have,
however, suggested that the Fox River route would be more expensive to build given
the largely inaccessible, wooded terrain.
Such terrain would make the Fox River route more difficult to construct as well,
according to many parties, including Petitioners. In the earlier phase of this proceeding,
Petitioners witness Murbarger testified that the Fox River route would be more difficult
to construct for several reasons. With regard to that portion of the Fox River route along
the Illinois Railnet railroad, Mr. Murbarger testified that the railroad "is in a heavily
forested area with very little road access. Therefore, new roads would have to be built
through the forested area." (AmerenIP Ex. 10.0 Revised at line 75-76) He added that a
large portion of this wooded area would have to be removed to maintain proper
clearance between the railroad and a transmission line. Vertical clearance along the
railroad would be an issue as well, he noted, which means that poles would need to be
15 to 25 feet taller to maintain clearance above the railroad tracks. Another height issue
adding to the difficulty of constructing a line along the Fox River route, according to Mr.
Murbarger, is that this route crosses I-80 at "a location that will require extremely tall
structures at the interstate and for several spans on both sides of the interstate." (Id. at
lines 78-79) Taller structures will also be necessary, in Mr. Murbarger's opinion, where
the Fox River route passes through the Village of Dayton to maintain proper clearances
above homes. Mr. Murbarger stated further that the portion of the Fox River route in
Ottawa is more difficult to construct than the State Route 71 route because the former
would require Petitioners to overbuild an existing 34.5kV line already coupled with a
12kV distribution line. Mr. Murbarger explained that overbuilding requires heaver
structures which necessitate wider and deeper pole foundations. Also in this congested
area, Mr. Murbarger continued, structures would probably need to be located on the
City of Ottawa's right-of-way, which is not Petitioners' preferred location for transmission
lines poles. In addition, Petitioners acknowledge during the reopening phase of this
proceeding that the State Route 71 route would be less difficult to construct than the
Fox River route and thus concludes that this criterion favors the former route.

8
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Intervenors opposed to the Fox River route echo Petitioners' comments about the
difficulty of construction along that route. Mr. Smith offers general comments on
construction difficulty. He states that routes that parallel roads are generally the least
expensive to construct since physical access is easily obtained. Routes that parallel
railroads in urban areas, he continues, are often quite close to roads as well. In this
case, Mr. Smith observes that all routes paralleling railroads within Ottawa are very
close to roads (some of the railroad routes being physically collocated with roads for
short distances), so access to the line in these areas, while not as easy as roadside
routings, is relatively easy, in comparison. In the context of rural areas, Mr. Smith
states that there are more considerations. If there are not nearby roads, he points out
that the utility company may need to construct roads to facilitate access to the route and
construction of the transmission line. Mr. Smith contends that 4.5 miles of the Fox River
route lacks road access entirely. He asserts that construction of an access road along
the Fox River route will be complicated by the fact that the route transverses lengthwise
along a river valley, where there are areas with steep slopes and existing erosion
problems. Yednock Exs. 1.16, 1.17, and 1.18 and FRA Ex. 13, Appendix 4 contain
photographs depicting the erosion along the Railnet tracks.
FRA witness Chapman expresses concerns about construction difficulty as well.
As an area resident familiar with the terrain of the Fox River route who happens to be a
civil and structural engineer, Mr. Chapman offers his observations and concerns about
building a 138kV transmission line in the area. Mr. Chapman testifies that the
topography of the area varies widely--consisting of steep slopes, rock outcrops,
drainage ravines, farm fields, dense forests, and several creeks. He adds that Dayton
is a relatively dense collection of homes and businesses centered on the Railnet tracks.
Mr. Chapman observes that the rail bed itself is very steeply sloped in many areas and
several locations show signs of extensive erosion. He notes that one of the culverts
running under the track collapsed in 2009 causing enough settling in the tracks that they
had to be removed and rebuilt.
With regard to how the terrain would affect the design of the proposed
transmission lines, Mr. Chapman testifies that typical design and construction of any
substantial foundation would require a soil boring near enough to the foundation
location as to represent the soil conditions that will support that foundation. With the
varying terrain and geology along the Fox River route, he believes that a soil boring
would be necessary at every pole location. Each of these soil borings would need to be
analyzed by a soils engineer to determine the bearing capacity of the soil at each
location. Compared to a relatively flat farm field where the soil conditions are less likely
to change, Mr. Chapman states that the Fox River route will require many more soil
borings than the State Route 71 route.
To accommodate the soil conditions along the Fox River route, Mr. Chapman
understands that Petitioners will bore a hole 6.5 feet in diameter and 21.5 feet deep for
each pole foundation. He states that this will require a drilling rig much bigger than the
one used for boring soil samples. Because the typical concrete mixing truck carries
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about nine cubic yards of concrete, Mr. Chapman adds that each foundation will require
three or four truckloads of concrete. Delivery of the reinforcing cage, anchor bolts, pole
components, conductor, and the crane used for setting the pole, he continues,
necessitates the presence of many more trucks. The need for so many trucks in an
area with no or limited road access makes construction along the Fox River route very
difficult compared to construction along the State Route 71 route, in Mr. Chapman's
opinion.
Resistors do not address construction difficulty under this criterion in any detail.
The extent of its discussion of this issue is limited to its observation that Petitioners
believe that they can build the transmission line along the Fox River route if they had to.
Resistors seem to rely on Petitioners' belief as evidence that the Fox River route is not
more difficult to construct than the State Route 71 route, since Petitioners believe that
they can construct that route too. Resistors conclude that neither route is favored by
this criterion.
The Commission has considered the parties arguments on this issue. With
regard to the cost of construction, the Commission observes that the cost estimates are
several years old and may have changed since they were developed. The Commission
also recognizes that the cost estimates may not accurately reflect the cost of acquiring
property interests from landowners. As discussed in the context of the LaSalle-Wedron
transmission line in the March 11, 2009 Order, in an ideal world both route cost
estimates would reflect the fair cost of easements and the cost of eminent domain
proceedings. Unfortunately, estimating the cost of eminent domain proceedings for
either route would involve a great deal of speculation since it is not apparent which
landowners along either route would refuse to sell an easement, how much a court
would find their land to be worth, and what the legal costs of such proceedings would
be. Accordingly, on the issue of actual construction cost, it is difficult to determine if the
Fox River route or the State Route 71 route is preferable.
In terms of construction difficulty, the Commission considers physical access to
the location to be an important factor. The Commission finds the aerial maps in the
record useful in conjunction with the testimony on this criterion in evaluating the difficulty
of construction along the routes. Where the State Route 71 route begins at the Ottawa
Substation, it follows the CSX Railroad tracks for almost two miles through Ottawa. At
the point along the railroad tracks where the adjacent State Route 71 turns northeast,
the proposed transmission line would leave the railroad tracks and run adjacent and
parallel to State Route 71 for roughly half the total length of the proposed transmission
line. At this point, more than two-thirds of the route is easily accessed via existing
roads. After the proposed route leaves State Route 71, it passes through slightly less
than two miles of farmland. The remaining portion of the proposed route passes
through forested area.
Where the Fox River route begins at the Ottawa Substation, it too follows the
CSX Railroad. But before crossing the Fox River, the route turns north and enters a
residential neighborhood via Champlain Street. After running along Champlain Street
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for approximately one half mile, the Fox River route leaves Champlain Street and
follows the Railnet tracks northward for approximately 4.5 miles along the Fox River. At
this point, the proposed transmission line as approved in the March 11, 2009 Order
would turn east and cross the Fox River, pass through farmland and some wooded
areas, and join the State Route 71 route a little less than two miles from the Wedron
Fox River Substation. The Fox River route lacks road access for more than half of its
length. Much of this currently inaccessible area is in the Fox River valley, where the
terrain is uneven and the soil quality is questionable.
Clearly, the State Route 71 route is closer to more existing roads than the Fox
River route. Not only is the mere absence of roads a mark against the Fox River route,
but the difficulty associated with clearing timber and creating roads in the Fox River
valley is a problem as well. Once roads were created along this uneven terrain, the
Commission is persuaded by Mr. Chapman's testimony that soil quality may necessitate
more work on Petitioners' part to construct a proper foundation along the Fox River
route than would be necessary along the State Route 71 route. For these and the other
reasons discussed by the parties above, the Commission finds that the State Route 71
route is less difficult to construct than the Fox River route. When considering both the
cost and difficulty of construction, the Commission finds overall that the State Route 71
route is preferable to the Fox River route under this criterion.
C.

Difficulty and Cost of Operation and Maintenance

Another factor to consider in siting a transmission line is the anticipated cost and
difficulty of operating and maintaining the line once it is constructed. Petitioners witness
Murbarger testified in the earlier phase of this proceeding that because access along
the Fox River route is limited, "future maintenance and storm restoration of the line
[would be] very difficult." (AmerenIP Ex. 4.0 at lines 154-155) He disagreed with
Resistors witness Mixon that creation of access roads during line construction removes
any difficulties and cost barriers to maintenance of the Fox River route. Mr. Murbarger
testified that not all access roads would remain following construction. He explained
that roads put in place to construct the power line will be dirt roads, with gravel used for
fill in low muddy areas. While culverts are sometimes installed to cross larger ditches,
Mr. Murbarger reported that they are sometimes removed at the request of the
landowner and/or other government agencies. Roads built in areas being farmed
sometimes are used by the farmer, but he added that some farmers do not want those
roads along or in their fields and till them up to keep trespassers out and return the area
to farm ground. Mr. Murbarger thus concluded that barriers to access for maintenance
can remain. During the reopening phase of this proceeding, Petitioners continue to
believe that the State Route 71 route is preferable in terms of the difficulty and cost of
operation and maintenance.
FRA also disagrees with Dr. Mixon's assessment that there is no material
difference between the Fox River route and the State Route 71 route when it comes to
the difficulty and cost of operation and maintenance. FRA witness Chapman testifies
that aside from the normal maintenance required by electrical transmission poles, the
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pole foundations will need more careful attention due to the relative instability of the soil
along the Fox River. He adds that the Railnet tracks have had several failures in the
past due to the instability of the soil, particularly after a heavy rainfall. Mr. Chapman
asserts that the foundations will need to be regularly checked for any changes or
shifting of the surrounding soil. Staff, Ms. Troccoli, and Mr. Smith concur as well that
the State Route 71 route will be less difficult and less costly to operate and maintain.
Since Skydive Chicago, based at the nearby Ottawa Airport, hosts thousands of
skydivers each year, Mr. Smith also considers as an operational expense any cost
associated with skydiving accidents related to the transmission line.
Dr. Mixon maintained in the earlier phase of this proceeding that neither route is
preferable in light of his opinion that the differences under this criterion for either route
are insignificant. In terms of cost of operation, he submitted that a shorter transmission
line will be less expensive to operate, all other factors being equal. Because the two
routes are very similar in length, Dr. Mixon stated that any difference in operating costs
would be quite small and likely negligible. With regard to the difficulty and cost of
maintenance, Dr. Mixon contended that the access roads created when the line is
constructed will remove any barriers to line maintenance. He added that Petitioners
inspect most transmission lines via aerial patrol (although highly populated areas may
be inspected from the ground).
For the same reasons that the terrain and existing roads make the State Route
71 route easier to access, the Commission finds that the State Route 71 route will also
be easier and less costly to operate and maintain. When repairs are needed, existing
roads and fewer natural obstacles will facilitate such work. In emergency situations in
particular, such as snow or ice storms, visually inspecting and accessing areas of the
State Route 71 route will be easier and safer for utility employees. Along the Fox River
route, access roads will need to be maintained so that heavy equipment such as bucket
trucks, cranes, and foundation drills can reach the structure locations without becoming
disabled in mud or snow or causing excess damage to the area. Having lines not
visible from roadways can also lead to longer power outages in the area and higher
repair costs since it will take longer to identify the location of downed lines and to reach
the lines with repair equipment and materials. The Commission anticipates that easier
maintenance should also translate into less costly operation and maintenance for the
State Route 71 route. Therefore, the Commission finds the State Route 71 route
preferable under this criterion.
D.

Environmental Impacts

In the earlier phase of this proceeding, Petitioners insisted that the State Route
71 route had less of an environmental impact than the Fox River route. Petitioners
witness Cruse expressed concern about the impact that construction and operation of a
transmission line along the Fox River route would have on the Indiana bat. 5 As noted in
5

The Indiana bat is a migratory bat species that hibernates in colonies in caves and abandoned mines
during the winter. In the spring, females migrate and form maternity colonies where they bear and raise
their young in certain wooded areas. Males and non-reproductive females, though, do not roost in
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the March 11, 2009 Order in this matter, the Indiana bat is on both the federal and
Illinois endangered species list. Mr. Cruse testified that the State Route 71 route would
require up to 12 acres of woodland clearing between Ottawa and Wedron. He observed
that most of the Fox River route parallels the western bank of the Fox River through
heavily wooded areas which may contain suitable Indiana bat habitat. Although there is
an existing railroad corridor, he added that a substantial amount of timber clearing
would still be required along this route. Mr. Cruse testified further that IDNR has raised
concerns about the forest fragmentation that the Fox River route would exacerbate
along the western bank of the Fox River. In addition to Indiana bat habitat, Mr. Cruse
also stated that the Fox River route has the potential to impact more wetlands than the
State Route 71 route. He testified that NRC completed a detailed evaluation of the
wetland resources along the State Route 71 route through review of aerial photographs,
National Wetlands Inventory mapping, United States Geological Survey topographical
maps, and IDNR hydrography mapping. He added that wetland ecologists from NRC
conducted a field wetland delineation and evaluation within the State Route 71 route.
During the reopening phase of this proceeding, however, Petitioners took the
position that from an environmental standpoint, the adoption of either route is supported
by record evidence. Petitioners cite Resistors witness Mixon's testimony that there
would be very little difference between the two routes from the perspective of impacts
on Indiana bat habitat, wetlands and waterways, and forest fragmentation. Petitioners
point out that they acknowledged under cross examination that the Illinois Gap Analysis
Project ("GAP") map6 does not reflect any potential bat habitat on either the State Route
71 route or the Fox River route. (Tr. 792-93) Petitioners also acknowledge that they
have committed to take steps to mitigate impacts to adjacent wildlife and habitat areas
during construction of either route.
Petitioners recognize that those opposed to the Fox River route have raised
environmental concerns associated with that route. While Petitioners welcome the input
of the intervenors on these issues, they state that they have met or will meet with the
following agencies regarding the Fox River route to determine environmental impacts
and compliance with applicable regulations: Illinois Department of Agriculture ("IDA"),
Illinois Environmental Protection Agency, Illinois Department of Transportation –
Division of Highways, Illinois Department of Transportation – Division of Aeronautics,
USFWS, USACE, and the Federal Aviation Administration. Petitioners argue that the
intervener testimony raises issues which were either addressed in the original phase of
the proceeding or fall within the jurisdiction of other federal or state authorities (such as
IDNR) and so are not within the proper scope of the Commission’s review. In
Petitioner's opinion, the concerns of interveners regarding environmental impacts do not
warrant rejection of the Fox River route.

colonies and may stay close to the site where they hibernate during the winter or migrate to summer
habitat. Summer roosts are typically behind exfoliating bark of large, often dead trees. Both males and
females return to their hibernacula in late summer or early fall to mate and enter hibernation. Indiana
bats mainly eat insects.
6
The map displays data compiled by the Illinois Natural History Survey, a division of IDNR.

13

A-0412
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

121302
06-0706
Order on Reopening

In support of his claim that neither route is preferable under the environmental
selection criterion, Dr. Mixon discussed in the initial phase of this proceeding Indiana
bat habitat, wetlands, and forest fragmentation. Dr. Mixon relies on the GAP map
attached to his rebuttal testimony as IL71 Resistors Ex. 3.13 to refute Petitioners' claim
(at that time) that potentially suitable Indiana bat habitat exists along the Fox River
route. He related that the map does not identify any such habitat. He stated further that
the only known location of the Indiana bat in LaSalle County is the Blackball Mine,
which is north of the Illinois River approximately ten miles west of Ottawa. Dr. Mixon
questioned NRC's method of determining the existence of potentially suitable Indiana
bat habitat along the Fox River route as well. He argued that NRC's use of aerial
photographs permitted it to consider only some of the factors necessary to consider
before a proper habitat determination can be made. For example, Dr. Mixon stated that
tree species and bark condition can not be assessed from an aerial photograph. With
regard to the impact of the Fox River route on both Indiana bat habitat and wetlands, Dr.
Mixon maintained that Petitioners' 100 feet wide easement is excessive and that an
easement only half as wide is actually necessary along the Railnet tracks. Use of a
narrower easement, he explained, would lessen any impact of the Fox River route on
Indiana bat habitat and wetlands. Dr. Mixon argued as well that an aerial evaluation of
wetlands is inaccurate. He also questioned whether IDNR is concerned about forest
fragmentation along the Fox River. Overall, he does not believe that the State Route 71
route is any more preferable to the Fox River route in terms of environmental
considerations.
Those opposed to the Fox River route that raised environmental concerns
include FRA. FRA points out that Dr. Mixon is an electrical engineer with no specific
environmental training. His qualifications to testify on environmental issues are limited,
according to FRA, to having "investigated many transmission line siting proposals with
regard to 'environmental impacts.'" (IL71 Resistors Ex. 3.0 at lines 515-517) FRA
understands that Dr. Mixon based his opinions on his evaluation of the work and
opinions of Petitioners' witnesses. FRA also notes that Dr. Mixon only addressed three
environmental issues: Indiana bat habitat, wetlands, and forest fragmentation. FRA
states further that Dr. Mixon's conclusions and assertions regarding environmental
issues are suspect when one considers that one of the primary bases upon which his
evaluation relies was a visit to the Fox River area in 2007. Dr. Mixon testified that
during his visit he traveled closely along the Fox River route, primarily by vehicle (IL71
Resistors Ex. 1.0 at lines 92-95.) Taking into account the access issues involved with
the Fox River route, FRA contends that Dr. Mixon’s claims become questionable. When
one considers that the great majority of the Fox River route is not accessible by vehicle
at all, FRA asserts that Dr. Mixon’s evaluation becomes unsupportable.
FRA also expresses concern over the impact of a transmission line along the Fox
River route on bald eagles. Several witnesses testify to having seen bald eagles along
the Fox River. FRA witness Ingram testifies that construction within a quarter mile and
within the line of sight of an eagle's severe weather roost may drive them away. IDNR's
failure to find a bald eagle nest in the direct path of the proposed line does not dissuade
him from his opinion. Mr. Ingram contends that IDNR should conduct an aerial survey
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of the area when the trees lack leaves in order to be certain that no nests exist. In any
event, the lack of a nest does not mean that bald eagles do not frequent an area,
according to Mr. Ingram. He asserts that far more bald eagles winter in Illinois than nest
in Illinois, so winter habitat is probably more important than nesting habitat. Mr. Ingram
testifies that bald eagles roost in trees along the Fox River and feed in the open water
near the Dayton hydroelectric dam in the winter. He testifies that mature trees that bald
eagles roost in or trees nearby those roosting trees should not be removed. Doing so,
he continues, is detrimental to the birds' habitat and affects them at a time of the year
when they are most vulnerable. Although not an attorney, Mr. Ingram also cites the
USFWS' National Bald Eagle Management Guidelines ("Eagle Management
Guidelines") and the Bald and Golden Eagle Protection Act ("Eagle Act"), 16 U.S.C.
668.
Mr. Ingram relates that under Section 668(a) of the Eagle Act, no one without a
permit "shall knowingly, or with wanton disregard for the consequences of his act take,
possess, sell, purchase, barter, offer to sell, purchase or barter, transport, export or
import, at any time or in any manner any bald eagle . . . alive or dead, or any part, nest,
or egg thereof . . . ." The Eagle Act provides civil and criminal penalties. Federal
regulations define "take" to mean "pursue, shoot, shoot at, poison, wound, kill, capture,
trap, collect, or molest or disturb." (50 C.F.R. 668) Mr. Ingram states further that
"disturb" means "to agitate or bother a bald … eagle to a degree that causes, or is likely
to cause, based on the best scientific evidence available, (1) injury to an eagle, (2) a
decrease in its productivity, by substantially interfering with normal breeding, feeding, or
sheltering behavior, or (3) nest abandonment, by substantially interfering with normal
breeding, feeding, or sheltering behavior." (Id.) Mr. Ingram testifies that this definition
also covers impacts that result from human-induced alterations around a previously
used nest site when eagles are not present, if, upon the eagle's return, such alterations
agitate or bother the eagle to a degree that injures the eagle or causes a decrease in
productivity or nest abandonment.
With regard to the Eagle Management Guidelines, Mr. Ingram relates that they
provide that disruption, destruction, or obstruction of roosting and foraging areas can
also negatively affect bald eagles.
Migrating and wintering bald eagles often
congregate at specific sites for purposes of feeding and sheltering. He states that bald
eagles rely on established roost sites because of their proximity to sufficient food
sources. Roost sites are usually in mature trees where the eagles are somewhat
sheltered from the wind and weather. According to the Eagle Management Guidelines,
human activities near or within communal roost sites may prevent eagles from feeding
or taking shelter, especially if there are not other undisturbed and productive feeding
and roosting sites available. Mr. Ingram adds that activities that permanently alter
communal roost sites and foraging areas can altogether eliminate the elements that are
essential for feeding and sheltering eagles. The Eagle Management Guidelines also
recommend that potential roost and nest sites be protected and preserved by retaining
mature trees and old growth stands, particularly within a half mile of water sources. In
addition, to avoid collisions, the Eagle Management Guidelines suggest that high
voltage transmission lines be located away from nests, foraging areas, and communal
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roosts and otherwise employ industry-accepted best management practices to prevent
birds from contacting electrical facilities.
FRA witness Sabuco asserts that there has been no evaluation of those species
listed only by the State of Illinois as threatened or endangered. He contends that NRC,
which provided the only biological assessment for the project site, only discussed state
threatened and endangered status if the species was first federally listed or a federal
candidate species (though he believes that many of these were missed). Mr. Sabuco
maintains that NRC spent time on just six species verified in the county, but not in the
project area. In Table 1 in Appendix 2 attached to his testimony, he lists species
verified to exist not only in LaSalle County but also in the lower Fox River basin – the
subject area – by numerous, competent biologists and reported with voucher specimens
to both the Illinois Natural History Survey ("INHS") where they are listed on the INHS
web site, and to the Nature Serve Database, which is a national clearing house
database referred to by various governmental bodies including USFWS. Mr. Sabuco
states that the list contains 23 species of molluscs, fish, reptiles, birds, mammals, and
plants. Of these, he observes that 11 are state‐listed endangered, five are state‐listed
threatened, and six are on the state watch list for species of special concern. He notes
that there is one species that is a federally protected species, and one federal candidate
species. Except for the bald eagle, Mr. Sabuco contends that none of these were
addressed by NRC.
With regard to bald eagles, Mr. Sabuco states that NRC, citing no local
authorities whatsoever, and apparently making no field attempt to evaluate potential
roosting trees or nest sites, concluded that the transmission line will have no effect on
bald eagles. In response to this assertion by NRC, he explains that any attempt to find
eagle nests must be conducted by low level fly‐over in the spring before leaves appear
on trees and it must be conducted by competent individuals. Mr. Sabuco asserts that
NRC did not conduct such a search nor does it employ an expert of this type according
to the NRC web site. To determine where eagles use trees along the river as a
nighttime roost, he testifies that one must spend many hours observing every group of
potential trees at the appropriate times.
Mr. Sabuco echoes Mr. Ingram's comment that any disturbance (construction
activities being specifically cited in the Eagle Management Guidelines) within one
quarter mile, or farther if in their line of site, will cause abandonment of a roost by bald
eagles. To cause such abandonment, Mr. Sabuco observes, is a violation of the Eagle
Act. In its Biological Assessment report dated January 4, 2007, Mr. Sabuco notes that
NRC surmises that the clearing of trees for this project at the Fox River crossing would
not significantly diminish the availability of roosting sites. In addition to the date of the
report precluding the possibility of timely and appropriate habitat evaluation, he
suggests that this statement betrays incredible ignorance of the habits of eagles. Also
ignored in the NRC report, Mr. Sabuco continues, is the specificity and fidelity of bald
eagles to particular roosting trees and/or nesting trees. He points out that one need
only visit the Starved Rock Lock and Dam on the Illinois River just a few miles to the
west of the confluence of the Fox and the Illinois Rivers to see that nearly all of the

16

A-0415
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

121302
06-0706
Order on Reopening

eagles roost in a single tree at the east end of Leopold Island (See eagle photos in
Appendix 3 to FRA Ex. 13) in the river and just a few others on Plum Island. Mr.
Sabuco states for NRC to believe that eagles will not be affected because trees of the
type preferred by eagles are abundant in the area represents an uneducated opinion of
little merit. He maintains that eagles will simply abandon an area without returning if the
trees they have chosen are disturbed or eliminated. Further, NRC assumes that it is
acceptable to disturb eagle habitat if other available habitat is nearby. Mr. Sabuco
reiterates that this is directly contrary to federal law. He states that it makes no
difference if humans think suitable habitat exists; it is, in essence, a decision for the
eagles to make.
Erosion is another environmental issue addressed by Mr. Sabuco. He is
concerned about erosion because the types of soil along the Fox River route are all
classified as highly erodible. Since even small excavations are difficult to stabilize
(which he illustrates through the photographs of Appendix 4 to FRA Ex. 13), Mr. Sabuco
questions how more extensive construction efforts like those involved in transmission
line pole placement could be conducted without erosion problems. Mr. Sabuco goes on
to identify seven threatened or endangered animals in the project area harmed by
siltation and poor water quality resulting from erosion and runoff.
Mr. Sabuco expresses concern about forest fragmentation as well. He asserts
that an uninterrupted green corridor benefits wildlife, even birds and fish whose
movement is not restricted by the corridor. Splitting the corridor on the western bank of
the Fox River through the construction of a transmission line would harm many species,
according to Mr. Sabuco, particularly those that depend on cover when they move.
FRA witness Artillery Riewaldt II testifies that removal of so much vegetation to
make way for a transmission line along the Fox River would be detrimental to the
habitat of bald eagles and other birds (such as white egrets, great blue herons, and red
tailed hawks) and foster soil erosion along the west bank of the river. FRA witness John
Breslin testifies to having seen bald eagles in the Fox River area since 2006. FRA
witnesses Malcolm and Franz also report having seen bald eagles in this general area
along the Fox River. FRA witness Close describes the types of herbicides used along
utility corridors.
FFR is another of the intervenors who have expressed concern about the
environmental impact of a transmission line along the Fox River route. FFR witness
Petzel, though not an attorney, suggests that the construction along the Fox River route
runs the risk of violating the Endangered Species Act, 16 U.S.C. 1531 et seq., Eagle
Act, National Environmental Policy Act ("NEPA"), 42 U.S.C. 4321 et seq., and Clean
Water Act, 33 U.S.C. 1251 et seq. Mr. Petzel is specifically concerned about the
Indiana bat. He testifies that he has observed several of the tree species preferred by
the Indiana bat along the Railnet tracks. Because the State Route 71 route lacks similar
forested area, he believes that it is preferable. With regard to bald eagles, Mr. Petzel
does not expect construction along the Fox River route to destroy any existing bald
eagle nests (or actual birds), but contends that it is very likely that construction will have
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an indirect impact on their nesting sites and habitat generally. He suggests that
Petitioners study the corridor for the presence of bald eagles during their typical nesting
period. If the presence of bald eagles is confirmed and the Fox River route is selected
for the transmission line, Mr. Petzel observes that tree clearing should be limited to the
middle of November and the end of December to avoid disturbing Indiana bats and bald
eagles.
Mr. Petzel also argues that use of the Fox River route, unlike the State Route 71
route, will necessitate an Environmental Impact Statement under NEPA. He states
further that wetlands are likely to be harmed by construction of a transmission line along
the Fox River. Clear cutting a corridor and maintaining the corridor will, according to Mr.
Petzel, contribute to runoff and sedimentation problems and introduce herbicides to the
Fox River and surrounding environment. He urges the Commission to adopt the State
Route 71 route to avoid the problems associated with the Fox River route.
Mr. Smith, testifying on his own behalf, also shared observations about the
environment if the Fox River route is chosen. He reports that after living in the Fox
River valley for nine years and working there for 13 years, he has seen several bald
eagles 50 feet from the proposed transmission line route. He adds that he has seen
many bald eagles feeding in the area of the Dayton hydroelectric dam throughout the
year. All legal requirements aside, Mr. Smith believes that it is in the best interest of the
community to route lines over farm fields rather than through a river valley. He states
that farms can continue to operate below the lines, and can be compensated
appropriately. In contrast, deforesting a wide swath of trees along the west bank of the
Fox River, home to abundant wildlife, and especially endangered and protected
species, is, in his mind, immoral and indefensible. He notes that other routes impose
much less of an environmental impact and adds that IDNR shares his concern about
forest fragmentation along the Fox River. (See Petitioners Ex. 11.03 and Tr. at 1296)
Staff notes as well that IDNR is concerned about forest fragmentation.
Other witnesses testify to having seen bald eagles along the Fox River as well.
Mr. Rapine, a Dayton resident, testifies that he has observed as many as 15 eagles at
one time roosting along the Fox River near Dayton. Smith Ex. 2.1 consists of an aerial
photograph on which Mr. Rapine has identified the areas he has seen bald eagles. Mr.
Kubinski, a Dayton resident since 1981 and a resident of Ottawa from 1968 to 1981,
testifies that the area of the Fox River south of the Dayton hydroelectric dam is
frequented by bald eagles in the winter. Mr. Washkowiak testifies that he works in
Wedron and has observed eagle nests along the Fox River south of Wedron. Ms.
Troccoli and Ms. Yednock also express concern about the impact of a transmission line
on eagles and other wildlife along the Fox River.
The Commission wishes to limit the environmental impacts of any transmission
line it approves. As a starting point, perhaps the easiest inquiry to conduct is which of
the two routes has the greater impact on forested land. Petitioners indicate that
approximately 12 acres of trees would have to be cleared along the State Route 71
route. Most, if not all, of the trees to be cleared are at the northern end of the State

18

A-0417
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

121302
06-0706
Order on Reopening

Route 71 route, north of the point where the transmission line would leave the highway.
In this area, the line passes through a farm field, crosses through less than a half mile of
wooded area, passes through several more farm fields, and then crosses through a
short span of wooded area before terminating at the Wedron Fox River Substation.
Aerial photographs in the record indicate that much more than 12 acres of timber would
have to be cleared along the Fox River route if it were adopted. Clearly, the Fox River
route would contribute to forest fragmentation, and the associated problems, to a much
greater degree than the State Route 71 route. To the extent that the wooded areas
serve as habitat for various species, the Fox River route would be more detrimental in
terms of environmental impact.
The two species that have garnered the most attention in this proceeding are the
Indiana bat and bald eagle. From the competing testimony, it is not clear whether the
western bank of the Fox River contains suitable habitat for Indiana bats. While witness
observations and the character of the terrain suggest that it is possible, the GAP map
indicates otherwise. When an alternative exists, however, prudence warrants that the
Commission errs on the side of caution and preserve habitat. Therefore, the
Commission finds that the State Route 71 route is preferable at least as far as the
endangered Indiana bat is concerned.
In contrast to the Indiana bat, it is undisputed that bald eagles inhabit the Fox
River area. Several witnesses testify to having seen bald eagles throughout the year
along the area of the Fox River where Resistors propose that Petitioners build the
transmission line. What is in dispute is whether construction of the transmission line in
this location would disturb the eagles. Mr. Ingram and Mr. Sabuco both testify that
disturbances in the areas where eagles roost may drive them from the area. They also
indicate that removal of a preferred roosting tree, or trees sheltering the preferred
roosting tree, does not mean the eagle will just move to the next tree over. Again, the
eagle(s) may simply abandon the area. Moreover, directing Petitioners to build a
transmission line frequented by bald eagles would appear to put Petitioners in jeopardy
of violating the Eagle Act in the absence of a permit under that statute. An alternative
exists here that does not similarly impact bald eagles. Accordingly, the Commission
finds that the State Route 71 route is preferable given the presence of bald eagles along
the Fox River route.
Furthermore, the discussion of bald eagles in the area of the Fox River route
leads the Commission to question how Petitioners failed to appreciate the significance
of the bald eagles in the area of a transmission line. This fact and Petitioners' apparent
failure to consider several other endangered/threatened species, as indicated by Mr.
Sabuco, troubles the Commission. The Commission strongly cautions Petitioners to be
more thorough in future transmission line dockets. A better of appreciation of how the
Fox River route would affect bald eagles, for example, may have saved all involved
considerable time and resources in this proceeding.
Wetlands and waterways are another area of concern under this route selection
criterion. The record supports the finding that the Fox River route impacts wetlands and
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waterways more than the State Route 71 route. While the trees themselves have value,
they can also play a valuable role in protecting wetlands and waterways. Clear cutting
the corridor along the Fox River route will contribute to erosion along the west bank of
the river and sedimentation of the river. Rain water runoff is also likely to carry
herbicides into the river from time to time. While the Commission recognizes that
Petitioners could mitigate these impacts, mitigation is not the same as avoidance and
prevention. The State Route 71 route is largely along farm fields, where such concerns
are significantly less.
Additionally, the Commission notes that Petitioners suggest that some of the
intervenors' concerns are not within the proper scope of the Commission’s review. The
Commission recognizes that the federal environmental statutes referenced above, such
as the Eagle Act, are not within its jurisdiction to enforce. The Commission asks the
parties to consider, however, what would happen if the Commission ignored other state
and federal laws when siting a transmission line only to have another state or federal
agency enforcing those laws block the transmission line at that location. In all
likelihood, the Commission would be revisiting the siting question. Common sense and
efficient administration warrant that the Commission bears in mind other relevant
statutes when they are known.
Taking all of the arguments regarding the environmental impact of the Fox River
route and the State Rate 71 route into account, the Commission finds that the State
Route 71 route has less of an environmental impact.
E.

Impacts on Historical Resources

Under the Illinois State Agency Historic Resources Preservation Act, 20 ILCS
3420 et seq., and the National Historic Preservation Act of 1966, 16 U.S.C. 470 et seq.,
the IHPA is tasked with reviewing and commenting on the effects any proposed route
would have on historical/cultural resources. Petitioners report that based upon the
routes submitted, the IHPA has determined that the project would not affect any historic
properties. Petitioners, as well as FRA, therefore conclude that the two routes are
comparable from a historical and cultural resource prospective. Petitioners supported
the same position in the earlier phase of this proceeding.
Resistors witness Mixon argues that the State Route 71 route would have more
of an impact on historical resources than the Fox River route. Dr. Mixon explains that a
transmission line along the State Route 71 route would span the Trumbo family farm for
approximately one quarter of a mile. He notes that IDA designated the Trumbo farm as
a Sesquicentennial Farm in March of 2007. The roughly 400 acre farm is part of an
original homestead settled in1830. The transmission line would be located on the
Trumbo farm on the west side of State Route 71 just north of the intersection with 31st
Road. Dr. Mixon adds that in Docket No. 06-0179, IP stated that it has a policy of
avoiding farms that have Centennial or Sesquicentennial Farm designation from IDA
because of their historic value.
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Mr. Smith ultimately concludes as well that neither route is preferable under this
historic impact criterion. Before coming to this conclusion, however, he notes that his
own residence, which is roughly 35 feet from the Fox River route, is the oldest home in
the area, dating to approximately the same time that the Trumbo farm was established.
Mr. Smith suggests that perhaps his historic home should be treated in a way similar to
the Trumbo farm. He notes further that there is no indication of whether a transmission
line along the State Route 71 route would come close to any structures on the Trumbo
farm. In the absence of any evidence on the proximity of the line to any structures on
the Trumbo farm, he does not consider either route more favorable under this criterion.
Ms. Yednock challenges the significance of the Sesquicentennial Farm
designation touted by Dr. Mixon. Because Dayton is a pioneer village, she asserts that
many of the farmsteads in the area share the same heritage. Ms. Yednock does not
seem to believe that neither the Fox River route nor the State Route 71 route is
preferable under the historic impact criterion.
The Commission has considered the parties' arguments and does not consider
either route preferable under the historic impact criterion.
The Trumbo farm
Sesquicentennial Farm designation in and of itself carries little weight given the
circumstances. For instance, Petitioners report that the Trumbo farm is split by State
Route 71. The farmstead is located on the west side of the highway and set back a
short distance from the road. The proposed transmission line would be located on the
east side of the highway and not near any historic structures, according to Petitioners.
Other structures and parcels in the area appear to have similar historical significance.
The Commission also observes that the Trumbo farm did not receive its
Sesquicentennial Farm designation until after Petitioners identified State Route 71 as a
possible path for a transmission line.
F.

Social and Land Use Impacts

In the earlier phase of this proceeding, Petitioners argued that the State Route 71
route was preferable to the Fox River route with respect to social and land use impacts.
Among their arguments against the Fox River route was Petitioners' assertion that it
was inconsistent with Ottawa's comprehensive plan. Since the signing of the
aforementioned stipulation, however, Petitioners have changed their position. They
acknowledge some intervenors' concerns that the Fox River route will adversely impact
the business of the Ottawa Airport and Skydive Chicago. But they nevertheless argue
that the Fox River route is preferable over the State Route 71 route. Petitioners rely on
the testimony of Resistors witness Joseph Abel7 to support their position on reopening.
Mr. Abel testified in the original phase of this proceeding that the Fox River route is
preferable because it is consistent with Ottawa’s comprehensive plan to develop a
gateway into the city along State Route 71, a "highway greenbelt," and residential
developments in the area where Petitioners proposes to place the transmission line.
Mr. Abel added that the Fox River route is preferable because it calls for the
7

Joseph Abel is the president and owner of Joseph H. Abel & Associates, a land use planning, zoning,
and economic development consulting firm.
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construction of the transmission line in an existing utility corridor (the railroad tracks)
instead of creating a utility corridor along the highway.
In addition to the Resistors' arguments cited by Petitioners, Resistors witness
Mixon also argued that the State Route 71 route would impact a larger amount of
cropland, pasture land, and road right-of-way than the Fox River route. He related that
the LaSalle County Farm Bureau passed a resolution opposing the State Route 71
route because of its impact on agricultural land. Dr. Mixon also testified that the State
Route 71 route would have a more significant impact on existing and planned
development and opined that it would encounter greater community opposition as well.
None of the intervenors active in this phase of the proceeding believe that the
social and land use impacts favor the Fox River route. In fact, each believes that the
State Route 71 route is preferable under this criterion. FRA witness Artillery Riewaldt II
asserts that the section of the Fox River between Ottawa and Wedron is a beautiful and
relatively pristine area, and is enjoyed by many individuals for canoeing, fishing, bird
watching, and general leisure. He laments that loss of recreational resources that he
believes will occur if a transmission line is constructed along the Fox River and
negatively impacts those features that attract people to the area. Ms. Yednock and Ms.
Troccoli also decry the loss of green space and habitat.
Beyond any concern over the economic impact associated with less attractive
recreational opportunities, several intervenors have expressed concern over the impact
of a transmission line on two area aviation businesses. East of the Fox River and
approximately one mile north of Dayton is the Ottawa Airport, home of Skydive Chicago.
FRA witness Matthew Nelson describes the Ottawa Airport as covering 220 acres and
having three runways. The primary runway is a 4,200 feet paved runway running
roughly parallel to the Fox River. The other runways are grass runways; one runs 3,200
feet long roughly perpendicular to the Fox River and ending approximately 700 feet from
the Fox River; the other grass runway is 2,500 feet long and runs perpendicular to the
first grass runway. The three runways form the shape of a right triangle, with the right
angle corner being closest to the Fox River and formed by the two grass runways. An
aerial photograph of the airport is attached to Mr. Nelson's testimony, FRA Ex. 3. He
relates that the airport accommodates approximately 6,000 take offs and landings each
year. Of those 6,000 take offs and landings, Mr. Nelson states that about 350 are
unrelated to skydiving.
Mr. Nelson testifies that his father, Roger Nelson, built and opened the Ottawa
Airport in 1996 to house Skydive Chicago. According to Mr. Nelson, Skydive Chicago is
the premier skydiving center in the Midwest, occupying nearly the entire main 35,000
square feet hanger at the airport. The hanger contains a restaurant, skydiving manifest,
various offices, and classrooms. Mr. Nelson states that Skydive Chicago attracts
approximately 25,000 individuals to Ottawa each year. He adds that Skydive Chicago
hosted the USPA National Competition in 2003 and 2007, and is scheduled to host the
competition again in 2010.
According to Mr. Nelson, the competition draws
approximately 1,200 people to the area that spend money in local restaurants, hotels,
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gas stations, and bars. The same establishments benefit from the presence of Skydive
Chicago each August, he continues, when it hosts "Summer Fest," which draws
approximately 1,000 people. FRA witness Ottinger of the USPA adds that Skydive
Chicago is one of the top ten busiest drop zones by number of jumps per year among
the roughly 220 independent drop zone businesses in the United States.
Mr. Nelson, Mr. Smith, and others are concerned that construction of a
transmission line along the Fox River will create an unreasonable hazard to pilots and
aircraft passengers. Mr. Smith and FRA witness Reinhold are both pilots and express
concern about the close proximity of a 138kV transmission line to the runways at the
Ottawa Airport. The line would be within the aforementioned 700 feet between the Fox
River and the closest runway. Depending on the different scenarios that may occur
when flying (i.e.: engine failure, low visibility, night flying, etc.), the pilots indicate that a
transmission line at this location impairs safety. Mr. Smith offers testimony on his
personal experiences with aborted take offs at the Ottawa Airport and how a
transmission line at the proposed location would have negatively affected his options.
Mr. Smith and others also believe that a transmission line at this location would
put skydivers at risk. Mr. Ottinger explains skydiving terminology and the mechanics of
flying a parachute. Mr. Smith indicates that if a skydiver found himself east of the
primary landing area, there are only a few clear areas available for landing. He states
that installation of a transmission line as proposed, however, would make these areas
unsafe. The only other option, Mr. Smith continues, is landing in the river, which he
states carries the risk of drowning. He shares stories of his own experiences and that of
another when parachute landings occurred outside of the primary landing area and near
where the transmission line would be.
FRA witness Kurtz shares her experience of having to make a difficult decision in
flight of where to land after the wind blew her from the primary landing area at Skydive
Chicago. After unexpected winds blew her off course, she had to decide whether to
land in the Fox River or in the backyard of a home that is located between the river and
the designated landing area. Rather than risk drowning in the Fox River, Ms. Kurtz
chose to land in the backyard and experienced a broken pelvis. Ms. Kurtz, an
experienced skydiver, believes that had she chose to land in the river and had a 138kV
transmission line been where Petitioners propose to construct one, she may have very
well landed in the power lines because the change in wind speed closer to the ground
would have led her into the lines.
FRA witness Speers offers testimony from the perspective of an attorney
practicing in the areas of personal injury and wrongful death. He believes that it is
objectively reasonable to expect that an injury would occur if Petitioners installed a
transmission line in a location where skydivers are known to descend and land and
where other users of Ottawa Airport are known to travel. If a skydiver or other user of
the airport were to come into contact with the transmission lines, Mr. Speers states
further that the likelihood of injury or death would seem high (from electrocution or
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entanglement). He concludes that Petitioners would likely expose themselves to liability
if they locate a transmission line near Ottawa Airport as proposed.
Mr. Nelson and Mr. Smith fear that the presence of a transmission line along the
Fox River would prove too dangerous, and may very well result in the closing of Skydive
Chicago and Ottawa Airport. If that happens, FRA witnesses Malcolm and Franz fear
that their kayak rental business located at the airport, River Adventures, Inc., would also
close. They state that many of their customers are Skydive Chicago customers.
Intervenors opposed to the Fox River route are concerned about the social impact of the
closing of these businesses on the Ottawa economy.
Another alleged aviation hazard that would be created by a transmission line
along the Fox River route pertains to the Ottawa Regional Hospital and Healthcare
Center ("Ottawa Hospital"). Ottawa Hospital is located in Ottawa at a bend in the Fox
River. The Fox River route is essentially across the river from Ottawa Hospital.
Yednock Ex. 1.13 consists of an aerial photograph of Ottawa Hospital with the
transmission line routes delineated. What concerns several of the intervenors is that
Ottawa Hospital maintains a helipad for medevac helicopters. They fear that helicopters
ferrying the injured at all hours of the day in all types of weather will collide with the 90
feet tall transmission line. Ms. Yednock, Ms. Troccoli, Mr. Riewaldt (father of Artillery
Riewaldt II), Mr. and Mrs. Breslin, Mr. Kenneth Nelson, and Mr. Reinhold each express
concerns about helicopters colliding with the proposed transmission line along
Champlain Street. Mr. Reinhold adds that he piloted a helicopter on a practice
approach over the area of the proposed transmission lines into the helipad at Ottawa
Hospital. Based on his experience as a pilot, he opines that the presence of
transmission lines at the proposed location will make for a very tight and dangerous
approach for any helicopter in any conditions. He testifies that the fact that helicopters
will be flying in and out in all weather conditions, day and night, will make the approach
even more dangerous. He urges the Commission to bear in mind that the wires will be
virtually invisible, requiring pilots to estimate the position of the wires based on the
position of poles and insulators. Mr. Reinhold states that flights will often be carrying
patients with emergency conditions, so time will be of the essence. His final comment is
that wires are the number one cause of helicopter crashes.
FRA also offers copies of documents from Ottawa and Dayton Township. FRA
Ex. 1 is a copy of Ottawa's Resolution No. 89-2009, adopted August 18, 2009. This
resolution repeals Ottawa's earlier Resolution No. 83-2007 supporting the stipulation.
FRA Ex. 2 is a copy of Dayton Township's Resolution No. 08-20-09, adopted August 20,
2009. This resolution declares the Township's opposition to a transmission line along
the Fox River.
No party has suggested that businesses exist along the State Route 71 route that
would be affected by a transmission line in a manner similar to that of the businesses at
the Ottawa Airport. Nor has anyone suggested that the State Route 71 route poses
risks to aviation the way the Fox River route does.

24

A-0423
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

121302
06-0706
Order on Reopening

Considering on balance the social and land use impacts of the two routes, the
Commission finds that the State Route 71 route is preferable to the Fox River route.
The safety of pilots, aircraft passengers, skydivers, and those on the ground below them
are certainly legitimate concerns. Given the existing land uses, the presence of a
transmission line along the Fox River route clearly poses more of a safety threat to such
persons than a line along the State Route 71 route. The economic harm that may result
from the loss of businesses along the Fox River route is a legitimate concern as well.
The absence of comparable harm along the State Route 71 route is noteworthy.
How Petitioners failed to consider the safety impact of a transmission line near a
hospital helipad, airport, and skydiving operation when entering into the stipulation is
perplexing. Even if there was no opposition at the time the stipulation was entered into,
the notion that a 138kV transmission line is compatible with such aviation activities is
puzzling. While other factors are certainly pertinent in evaluating transmission line sites,
there is no indication that Petitioners considered the impact of their project on the safety
of flight crews, skydivers, and those beneath them when they determined that a
transmission line along this route is reasonable. The Commission admonishes
Petitioners to be more attentive to safety concerns when evaluating routes for
transmission lines in the future
The most significant impact along the State Route 71 route appears to be on
agriculture. To the extent that a transmission line along the State Route 71 route would
be constructed in farm fields, the Commission recognizes that such construction would
be inconsistent with IP’s Agricultural Impact Mitigation Agreement with the IDA. IP
entered into this agreement pursuant to the Farmland Preservation Act, 505 ILCS 75/1,
and the Commission's Agricultural Land Preservation Policy. The effect of this
agreement is to minimize the loss of agricultural production land and to mitigate the
effect on agricultural uses when avoidance is not feasible. The Commission also
recognizes, however, that the majority of the easement area will only have overhanging
wires; farming within the associated Safety and Exclusion Zones is not prohibited. The
Commission is not obligated to avoid farm land at all cost, rather, it need only take steps
to mitigate agricultural impacts where a line is placed in an agricultural setting.
Compared to the Fox River route, negative social and land use impacts are more easily
addressed and mitigated along the State Route 71 route.
With regard to Ottawa's comprehensive plan, both routes seem to conflict with
portions of the plan. Those aspects of the comprehensive plan calling for the
preservation and conservation of open space and recreational areas seem to conflict
with the Fox River route. Those aspects of the comprehensive plan calling for the
establishment of a green gateway into the city along State Route 71 seem to conflict
with the State Route 71 route. From the Commission's perspective, Ottawa's
comprehensive plan can not be said to clearly favor either route.
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G.

Number of Affected Landowners and Other Stakeholders

With regard to the number of affected landowners and other stakeholders,
Petitioners report that there are fewer affected landowners and parcels along the State
Route 71 route. Specifically, they relate that the State Route 71 route would affect 77
landowners and 116 parcels of land, while the Fox River route would affect
approximately 82 landowners and 139 parcels of land. During the initial phase of this
proceeding, Petitioners concluded that these numbers support adoption of the State
Route 71 route. After signing the stipulation, Petitioners contend that these differences
are not material, and therefore neither route is preferable with regard to the number of
landowners and parcels. In the earlier phase of this proceeding, Resistors witness
Mixon acknowledged that the State Route 71 route has a slight numeric advantage
under this criterion. At the same time, however, he argued that when one considers all
of the affected stakeholders, neither route is preferable. Staff, FRA, Mr. Smith, Ms.
Troccoli, and Ms. Yednock all agree that the State Route 71 route affects fewer
landowners and parcels. Mr. Smith also opines that when one considers all users of the
Ottawa Airport and Fox River valley, far more stakeholders are affected by the Fox
River route.
The Commission recognizes that all parties agree that the State Route 71 route
affects fewer landowners and parcels than the Fox River route. The difference in the
number of landowners affected, however, is quite small (5) and so under this factor
alone neither route seems preferable. The fact that there are 23 more parcels involved
with the Fox River route is more significant, but not overwhelmingly so. The impact of
the route selection on the amorphous category of stakeholders is arguably the deciding
factor under this criterion. Resistors' reference to stakeholders seems to encompass all
those subject to Ottawa's comprehensive plan, but particularly those who use State
Route 71 to access the city. Resistors' concerns appear to focus on aesthetics and the
notion of using State Route 71 as the "gateway" into Ottawa. Mr. Smith's reference to
stakeholders includes area residents and visitors who make use of the Fox River valley
for recreational purposes. The Commission notes that another stakeholder affected by
the route selection is Ottawa Hospital with its helipad. Balancing all of these
considerations leads the Commission to find that the pendulum swings in favor of
construction along the State Route 71 route.
H.

Proximity to Homes and Other Structures

With regard to proximity to homes and other structures, Petitioners state that the
Fox River route is closer to more than the State Route 71 route. Within 200 feet of the
State Route 71 route's centerline, Petitioners observe that there are 88 occupied
houses, 57 garage and farm buildings, 1 grain bin, and 66 other structures, such as
small sheds, sign bridges, billboards/large signs, cell phone towers, electrical
distribution substations, and natural gas pipeline pump stations. Within 200 feet of the
Fox River route's centerline, Petitioners report that there are 155 occupied houses, 72
garage and farm buildings, 5 grain bins, and 56 other structures. These numbers are
reflected in the following table:
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Occupied Houses
Garage & Farm Buildings
Grain Bins
Other
Total

State Route 71
route
88
57
1
66
212

Fox River
route
155
72
5
56
288

In the initial phase of this proceeding, Petitioners argued that these numbers support a
finding that the State Route 71 route is preferable under this criterion. Petitioners stood
by this position even after Resistors pointed out that many of the structures identified
along the Fox River route are campsites, cabins, and other seasonal shelters. Upon the
reopening of the record, however, Petitioners cite the seasonal nature of some of the
structures for the basis of its conclusion that neither route is the preferred route based
on proximity to homes and other structures. Resistors witness Mixon, on the other
hand, concludes that the State Route 71 route is slightly preferable under this criterion
in light of the number structures near each route. (IL71 Resistors Ex. 3.0 at lines 225226)
Ms. Troccoli, Ms. Yednock, and Mr. Smith support a finding that the State Route
71 route is preferable under this criterion. Mr. Smith notes that there are more than
40% fewer occupied homes within 200 feet of the State Route 71 route compared to the
Fox River route. He notes that the first mile of both routes follows the same path
passing near the same 68 homes. Removing those 68 homes common to both routes
means that the State Route 71 route passes by an additional 20 occupied houses while
the Fox River route passes by an additional 87. Ms. Smith states that using these
numbers indicates that there are more than 75% more occupied houses along the Fox
River route. He understands that the Commission traditionally places a lot of
importance on proximity to homes; therefore Mr. Smith concludes that the State Route
71 route is the more favorable route.
The Commission continues to believe that under this criterion, proximity to
occupied homes carries the most weight. Looking at both the number of occupied
homes as well as the number of structures overall indicates that the State Route 71
route has less of an impact on homes and structures and is therefore preferable. Even
Resistors acknowledge that the State Route 71 route is favorable, albeit slightly, to the
Fox River route under this criterion.
I.

Proximity to Existing and Planned Development

When considering each route's proximity to existing and planned development,
Petitioners argued in the initial phase of this proceeding that neither route held an
advantage over the other. With regard to the State Route 71 route, the planned Fox
River Woods development was the focus under this criterion. Resistors witness Abel
describes the development as covering 400 acres southwest of the intersection of State
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Route 71 and I-80, just east of the Fox River. The plan for the development includes
1,200 dwelling units and 40 commercial areas. Petitioners witness Murbarger indicates
that the transmission line would be on the east side of the highway, across from the
development (AmerenIP Ex. 10.0 Revised at lines 268-269). But from the drawings in
the record (see for example AmerenIP Ex. 4.1), it appears that the State Route 71 route
would at this point run along the west side of the highway, adjacent to the development
for approximately one mile. Petitioners disagreed with Resistors that a transmission line
along this route would constitute a per se adverse impact on the development. After
reviewing the drawings for the development, Petitioners observed that twelve individual
parcels and seven multi-family residences would border the eastern edge of the
development along the transmission line. Petitioners stated further, however, that from
the western edge of the development along the Fox River, thirty parcels would have a
direct view of a transmission line along the western bank of the river if the Commission
adopted the Fox River route. For this reason, Petitioners concluded that the Fox River
route would have a similar if not greater impact on the Fox River Woods development
than the State Route 71 route. Petitioners also argued that there is no evidentiary basis
for Resistors' assertion that the development would not proceed if the transmission line
is built along the State Route 71 route.
After entering into the stipulation to avoid concerns with Petitioners witness
Cruse's testimony, however, Petitioners now use the same facts to argue that the State
Route 71 route will have a greater impact on existing and planned development.
Petitioners state that the most likely future use of the land along the Fox River route will
continue to be what it currently is – railroad right of way. On the other hand, Petitioners
assert that the State Route 71 route would likely have a major impact on the Fox River
Woods development, adding that it would almost directly parallel the development for
one mile, including all main entrances to the development. Petitioners now also cite
Resistors' claim that the development may not go forward, as proposed, if the
transmission lines are built along the State Route 71 route. As a result, Petitioners now
conclude that the State Route 71 route will have a substantially more significant effect
on existing and planned development than the Fox River route, and so this criterion
favors the Fox River route.
In addition to the arguments discussed above, Resistors witness Mixon also
found Petitioners' claim of an impact on the Fox River Woods development from the Fox
River route ridiculous. Dr. Mixon insisted in the earlier phase of this proceeding that
there is no way to mitigate the visual impact of a transmission line along the highway
adjacent to the development. He claimed that the trees along the Fox River route,
however, may block the view of a transmission line along the more distant Fox River
route. He recommended further that the poles/towers should be made of darkened or
low-reflective materials that would better blend with the landscape, rather than
galvanized steel structures. For all of these reasons, Resistors concluded that the State
Route 71 route is preferable under this criterion.
Mr. Smith maintains that the State Route 71 route is preferable under this
criterion. He notes that Resistors relied heavily on the planned Fox River Woods
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development but ignored the existing developments along Champlain Street in Ottawa
(originating in the 1800s), in unincorporated Dayton (originating in 1830), and in the Sky
Village subdivision (originating in 1996). Mr. Smith observes further that the planned
Fox River Woods development will be affected by both routes as originally suggested by
Petitioners. All considered, Mr. Smith believes that existing developments should take
precedence over future plans that may or may not come to pass, and can be
accommodated, to a reasonable extent, by variations in the pole placement or design or
the installation of visual barriers. He insists that the implication that a tree lined rail
corridor has the same effect on developments in the area as a deforested swath 50 to
150 feet wide is simply not true.
FRA acknowledges Resistors' claim that the State Route 71 route would have a
significant impact on the Fox River Woods development. Other than identify the
location of the transmission line in relation to the development, however, FRA points out
that Resistors did not present any evidence addressing why or how a transmission line
along State Route 71 would adversely affect development in the area. Staff makes the
same observation about Resistors' claim. Ms. Yednock and Ms. Troccoli also believe
that this criterion favors the State Route 71 route.
This criterion overlaps to a large extent with the question of social and land use
impacts. The Commission recognizes that construction of a transmission line will quite
possibly impact to some degree any plans to develop land, the Fox River Woods
development is no exception. But in evaluating the routes under this criterion, existing
development must be considered as well. The record supports a finding that more
existing homes and businesses will be impacted, to varying degrees, by construction of
a transmission line along the Fox River route. The Commission therefore concludes
that the State Route 71 route is preferable under this criterion.
J.

Community Acceptance

In the initial phase of this docket, Petitioners asserted that there can be no
argument that the community uniformly accepts or opposes any route. Petitioners also
suggested that moving the route to another location does not resolve any problems
since the property owners along the new route will consider it controversial as well.
They therefore concluded that neither of the two contemplated routes is preferable in
terms of community acceptance. Petitioners have not changed their position now that
the record has been reopened. They view the arguments of the more recent
intervenors as validation of their position on this criterion.
At the time of Resistors' involvement in this proceeding, no one had intervened to
oppose the Fox River route. Resistors also noted that the LaSalle County Farm Bureau
passed a resolution opposing the State Route 71 route in light of its impact on
agricultural land. Resistors therefore concluded that the preferred route under this
criterion is the Fox River route.
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FRA asserts that it can be reasonably argued that all intervenors in the instant
proceeding are motivated, if only in part, by their own self interest. Community
acceptance, FRA states, can not therefore be based upon what any particular group or
individual objects to. Citing FRA Exs. 1 and 2, FRA notes that Ottawa and Dayton
Township have both passed resolutions objecting to the Fox River route. To the extent
that these government bodies speak for the community, FRA contends that it can be
said that there is no general community acceptance of the Fox River route.
Mr. Smith states that despite Petitioners' early attempts to quell concern amongst
the community by assuring people that the State Route 71 route would be chosen, the
community has more recently realized the error in trusting these statements, and now
loudly prefers the State Route 71 route. He adds that Petitioners report that feedback in
their public forums raised more concerns about the Fox River route than any other,
especially in the vicinity of Dayton. Mr. Smith also cites the Ottawa and Dayton
Township resolutions concerning the Fox River route. He notes that during this phase
of this proceeding, no publicly elected body has taken a position in favor of the Fox
River route. In addition, Ms. Yednock contends that the community accepts electric
lines along a highway, and adds that it is quite common to find such lines along
roadways.
A broad view of the parties' positions indicates to the Commission that neither
route is generally acceptable to the area community. Parties for and against each route
raise varying concerns; each of which is valid from their own perspective. The
Commission therefore concludes that neither route is preferable under this criterion.
K.

Visual Impact

Petitioners' initial position in this proceeding was that a transmission line would
have a greater visual impact along the Fox River than it would along State Route 71.
Petitioners acknowledged that there will be a visual impact from any route that is
selected, but argued that the Fox River route would experience a greater impact for
several reasons. First, Petitioners noted that the Fox River route would traverse
forested land along the Fox River. Second, the Fox River route would impact land
designated by the Ottawa comprehensive plan as open space. Third, poles along the
Fox River route would be taller (and in some areas much taller) than poles along the
State Route 71 route. Fourth, more residents of the Fox River Woods development
would have a view of a transmission line along the river than they would of one along
the highway. Petitioners added that to lessen the visual impact they have chosen a line
configuration of self-supporting, single-shaft steel poles instead of guyed, wooden Hframe structures that have been historically constructed in this area. Although
Petitioners did not believe that the visual impact would be significant, they still found the
State Route 71 route preferable under this criterion. After entering into the stipulation,
however, Petitioners used the same facts to argue that the visual impact is virtually the
same for either route.
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Resistors opined that the State Route 71 route would suffer from a greater visual
impact than the Fox River route. The basic premise of Resistors' position is that visual
impact lessens as distance between the viewer and object viewed increases. Resistors
essentially argued that because more people will be traveling along State Route 71 than
the Fox River, more people will be visually impacted by a transmission line along the
highway than one along the river.
In addition to the clear cutting and pole height along the Fox River route, FRA
asserts that this route would also have a more dramatic visual impact for the simple
reason that more homes are closer to this route than the State Route 71 route. FRA
further contends that power lines introduced into a natural setting would have more of a
negative visual impact than lines constructed along a rural highway. FRA therefore
supports adoption of the State Route 71 route.
FRR witness Petzel testifies that a transmission line along the Fox River will have
an adverse impact on the visual enjoyment of users of the Fox River by replacing trees
and animal habitat with utility poles. He asserts that the scenic quality of the area will
be forever altered by construction of a transmission line along the Fox River. In
contrast, Mr. Petzel avers that State Route 71 will not be as detrimentally affected by
the presence of a transmission line.
For his part, Mr. Smith observes that Resistors base much of its concerns on the
visual impact along State Route 71. This highway, he continues, is currently adjacent to
existing commercial, residential, mining, and agricultural land uses. Mr. Smith states
further that he finds Resistors' concerns about the proposed Fox River Woods
development confusing since the subdivision has numerous river view lots in clear view
of the Fox River route. Mr. Smith relates that all other testimony seems much more
concerned with the impact on the Fox River valley, a largely undeveloped natural setting
surrounded by miles of cleared farm fields, the communities of Ottawa and Dayton, and
other developed lands. He also contends that a simple comparison of the amount of
land to be clear cut along the Fox River route versus the State Route 71 route is enough
to realize that the Fox River route will suffer from a much greater visual impact.
Ms. Yednock favors the State Route 71 route as well. She argues that what little
remaining forest is left in Illinois should be preserved and not clear cut to make way for
a transmission line that could easily be constructed elsewhere. She contends that
Ottawa could still create a scenic greenway into the city along State Route 71 even with
the transmission line there. What could not be done, she insists, is replace the forest
that Petitioners would destroy if they built the line along the Fox River. Ms. Troccoli
agrees that the Fox River route would entail a greater visual impact than the State
Route 71 route.
No party has claimed that either of the proposed transmission line routes will not
have a visual impact. The question for the Commission to answer is whether one of the
routes has a greater visual impact than the other. Having reviewed the record, the
Commission finds that construction and operation of a transmission line along the Fox
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River would have a greater impact than doing so would along State Route 71. To be
clear, the Commission appreciates Ottawa's desire to create and maintain an attractive
entryway into the city. The presence of a 138kV transmission line along State Route 71
as it enters Ottawa will surely alter the scene. But at the same time, from simply an
aesthetic perspective, clear cutting several acres of trees along a river corridor
frequently used for recreational purposes would produce a greater negative impact on
the natural scenery. Stated another way, the landscape along the State Route 71 route
has already been altered by man's hand more so than the Fox River route. If it can be
said that either route will have less of a visual impact, the Commission finds that the
State Route 71 route is preferable to the Fox River route under this criterion. The
Commission will hold Petitioners to their commitment to use "more attractive" poles.
L.

Presence of Existing Corridors

In the earlier phase of this proceeding, Petitioners argued that neither route was
preferable over the other with regard to existing corridors. Petitioners noted that a
substantial majority of either one of the proposed routes is adjacent or parallel to one or
more types of existing corridor. The State Route 71 route follows State Route 71 for
much of its length while the Fox River route follows the Railnet tracks for much of its
length. Now, however, Petitioners accept Resistors' claim that the State Route 71 route
will eventually parallel a "major new development area," (IL71 Resistors Ex. 1.0 at line
611) and contend that this criterion favors the adoption of the Fox River route by a
narrow margin.
Although the Fox River route parallels a railroad corridor, FRA states that the
construction of this route would require a substantial amount of tree clearing. FRA adds
that the limited access to this corridor would wreak havoc with the maintenance of the
lines in this area during emergencies. On the other hand, FRA points out that the State
Route 71 route offers direct access to the line at all times. For these reasons, FRA
maintains that the State Route 71 route is preferable under this criterion.
Several of the other intervenors contend that the State Route 71 route is
preferable under this criterion as well. Mr. Smith observes that the rural sections of
these routes both pass largely along existing corridors. But he notes that the generally
clear and accessible nature of a state highway versus a largely wooded, inaccessible
railroad corridor makes the existing corridors along the State Route 71 route much
better suited for a transmission line. Ms. Yednock seems to suggest that the Railnet
track deserves little consideration as a corridor since it is practically invisible from the
river. Ms. Troccoli finds the Railnet corridor a poor choice for a variety of reasons,
which have been discussed above.
The Commission finds that the existing transportation corridors running along
large portions of the proposed routes make picking a preferred route under this criterion
difficult. The Commission concludes that neither route is more favorable than the other
under this criterion.
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M.

Overall Conclusion

In summary, the Commission's analysis of the routing criteria produces the
following results:
FACTOR
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

PREFERRED ROUTE

Length of the line
Difficulty and cost of construction
Difficulty and cost of operation and maintenance
Environmental impacts
Impacts on historical resources
Social and land use impacts
Number of affected landowners and other
stakeholders
Proximity to homes and other structures
Proximity to existing and planned development
Community acceptance
Visual impact
Presence of existing corridors

NEITHER
STATE ROUTE 71
STATE ROUTE 71
STATE ROUTE 71
NEITHER
STATE ROUTE 71
STATE ROUTE 71
STATE ROUTE 71
STATE ROUTE 71
NEITHER
STATE ROUTE 71
NEITHER

Having reviewed the evidence of record, and upon consideration of all relevant route
selection criteria as described by the parties, the Commission finds that the criteria
described above favor the State Route 71 route over the Fox River route. Therefore,
the Commission finds that the State Route 71 route is the least cost route when all costs
and benefits are taken into account.
In light of this conclusion, it is necessary to comment on that portion of this line
which was to have been a double circuit with the LaSalle-Wedron transmission line
pursuant to the March 11, 2009 Order. The last approximate two miles of the LaSalleWedron route and the Ottawa-Wedron route will no longer follow the same path.
Rather, the shared path will now be limited to the last approximate mile closest to the
Wedron Fox River Substation. Accordingly, the double circuit shall be limited to that
portion of the two transmission lines from the point that they meet until they enter the
Wedron Fox River Substation.
The Commission also must comment on the overall resources expended in this
proceeding. While the prolonged nature of this proceeding is not entirely Petitioners'
fault, much of the blame lands at their feet. The problem with Mr. Cruse's testimony
discovered during the September 2007 evidentiary hearing could have been avoided
and in fact should have never occurred. Had it not occurred, it is entirely plausible that
this docket could have been completed during the first quarter of 2008, at the latest.
Instead, the Commission finds itself having to revisit the Ottawa-Wedron route because
Petitioners entered into a stipulation, apparently for the short-sighted purpose of making
its problem with Mr. Cruse's testimony "go away." Had Petitioners done a better job of
evaluating the advantages and disadvantages of its route alternatives, particularly with
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regard to environmental considerations (see, for example, the bald eagle discussion
above) and impacts on existing land uses (see, for example, the Skydive Chicago and
Ottawa Hospital discussions above), and done a better job of ensuring that its witnesses
knew what is acceptable testimony, a significant amount of resources could have been
saved for all parties, including Petitioners and ultimately their customers. The
Commission strongly advises Petitioners to do a much better job of evaluating future
transmission line route alternatives before brining its next request for authority to
construct a transmission line to the Commission.
III.

FINDINGS AND ORDERING PARAGRAPHS

Having given due consideration to the entire record, the Commission is of the
opinion and finds that:
(1)

IP and AITC are public utilities pursuant to the Act;

(2)

the Commission has jurisdiction over IP and AITC and the subject matter
of this proceeding;

(3)

the facts recited and conclusions reached in the prefatory portion of this
Order on Reopening are supported by the evidence and are hereby
adopted as findings herein;

(4)

the route for the transmission line between Ottawa and Wedron approved
in the March 11, 2009 Order in this proceeding should not be used;
instead Petitioners should construct the transmission line between Ottawa
and Wedron along the route originally proposed by Petitioners, as
reflected in the Appendix attached hereto;

(5)

the Certificate of Public Convenience and Necessity issued in the March
11, 2009 Order in this proceeding should be amended consistent with the
findings contained in this Order on Reopening; and

(6)

all motions, petitions, objections, and other matters in this proceeding
which remain unresolved should be disposed of consistent with the
conclusions herein.

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the
Certificate of Public Convenience and Necessity issued in the March 11, 2009 Order in
this proceeding to Illinois Power Company d/b/a AmerenIP and Ameren Illinois
Transmission Company pursuant to Section 8-406 of the Public Utilities Act shall be
amended, and that said amended certificate shall read as follows:
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY
IT IS HEREBY CERTIFIED that the public convenience and
necessity require (1) construction, operation, and maintenance by Illinois
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Power Company d/b/a AmerenlP and Ameren Illinois Transmission
Company of two 138kV electric transmission lines over the routes found
appropriate in Docket No. 06-0706, as shown on the Appendix attached
hereto, and (2) the transaction of an electric public utility business in
connection therewith, all as herein before set forth.
IT IS FURTHER ORDERED that all other findings and conclusions contained in
the March 11, 2009 Order in this matter remained unchanged.
IT IS FURTHER ORDERED that all motions, petitions, objections, and other
matters in this proceeding which remain unresolved are disposed of consistent with the
conclusions herein.
IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of
the Act and 83 Ill. Adm. Code 200.880, this Order on Reopening is final; it is not subject
to the Administrative Review Law.
By order of the Commission this 23rd day of June, 2010.

(SIGNED) MANUEL FLORES
Acting Chairman
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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

American Transmission Company L.L.C.
and ATC Management Inc.
Application for a Certificate of
Public Convenience and Necessity to
operate as public utilities under
Section 8-406(a).

:
:
:
:
:
:
:

01-0142

ORDER
By the Commission:
On February 14, 2001, American Transmission Company, LLC (“ATCLLC”) and
ATC Management Inc. (“ATC”) (jointly referred to as “ATC” or “the Petitioners”) filed a
Petition with the Illinois Commerce Commission seeking, pursuant to Section 8-406(a)
of the Public Utilities Act (the “Act”) a Certificate of Public Convenience and Necessity to
operate in Illinois as public utilities. The Petitioners also seek Commission approval of
certain agreements with its affiliated interests, pursuant to Section 7-101 of the Act.
The Petitioners additionally seek permission from the Commission to keep its accounts
and records at their business office in Waukesha, Wisconsin.
ATCLLC is a Wisconsin limited liability company that is authorized to conduct
business in the State of Illinois. ATC Management Inc. is a Wisconsin corporation and it
is the corporate manager of ATCLLC. The two entities function as a single entity, ATC,
with its headquarters in Waukesha, Wisconsin.
On July 19, 2001, Petitioners moved for a stay of this proceeding, pending a
Declaratory Ruling, as, in Docket 01-0607, the Petitioners sought a declaratory ruling
that Section 7-101 of the Act is not applicable to ATC’s agreements with its voting
members that predate January 1, 2001, (contracts it entered into prior to the time the
Petitioners became public utilities) or to future contracts with its voting members which
do not involve assets or customers in Illinois. The instant Docket was stayed on July
24, 2001, until a declaratory order issued in Docket 01-0607.
On June 19, 2002, the Commission issued a final order in which it declared that
Section 7-101 of the Act requires review of all contracts with Petitioner’s affiliated
interests, when those contracts relate in whole or in part to Illinois ratepayers or to
Illinois property. The Commission concluded that such contracts will not be effective in
Illinois unless first reviewed and approved by the Commission.
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Petitioners’ Motion for Leave to File an Amended Petition (to conform to the
findings made by the Commission in Docket No. 01-0607) in the instant Docket was
granted on July 30, 2002. An evidentiary hearing convened on October 8, 2002 before
a duly authorized Administrative Law Judge (an “ALJ”) of the Commission at its offices
in Chicago, Illinois. At the evidentiary hearing, Petitioners appeared by its counsel and
presented the testimony of Jeffrey Rauh, the Director of Regulatory Affairs and State
Relations for ATC Management Inc., in support of their Petition. The Staff of the
Commission also appeared and participated in the hearing. The Staff of the Illinois
Commerce Commission offered the direct testimony of four witnesses: Thomas L.
Griffin, a Supervisor in the Accounting Department of the Commission’s Financial
Analysis Division; Richard Zuraski, a Senior Economist for the Policy Program of the
Illinois Commerce Commission’s Energy Division; Rochelle Phipps, a Financial Analyst
in the Commission’s Finance Department and J James D. Spencer, a Senior Energy
Engineer in the Engineering Department of the Commission’s Energy Division. At the
conclusion of the hearing, the matter was marked “Heard and Taken.”
The Petitioners’ Position
Background
Mr. Rauh testified that ATC was formed to plan, construct, operate, maintain, and
expand transmission facilities to provide an adequate and reliable transmission system
that meets the needs of all the system’s users, supports effective competition in energy
markets without favoring any market participant, and to engage in other incidental and
appropriate activities. ATC is a transmission-only utility.
Mr. Rauh further testified that ATCLLC is owned by twenty-five municipal entities,
(including municipalities, municipal utilities, and municipal electric companies) retail
electric cooperatives, and investor-owned utilities that contributed transmission assets
or cash. Each entity has an ownership interest in proportion to the value of its
respective contribution. One of these entities is South Beloit Water, Gas and Electric
Company, (“South Beloit”) an Illinois electric utility.
Mr. Rauh described the experience of ATC’s staff. Mr. Rauh stated that José M.
Delgado, President and CEO of ATC, has served as Chairman and President of MidAmerica Interconnected Network (MAIN), trustee of the North American Electric
Reliability Council (NERC), member of the Midwest Independent System Operator
Transmission Owners Committee, and advisor to the Electric Power Research Institute
Power Delivery Group. ATC’s five vice-presidents all have substantial experience in
utility management and operations, as they have worked for many years at companies
such as Wisconsin Electric, Wisconsin Power and Light, (“Wisconsin Power”)
Commonwealth Edison Company, (“ComEd”) and Madison Gas & Electric Company.
Mr. Rauh stated that a significant number of the approximately 287 employees at ATC
come from similar positions at other utilities in the Midwest. Additionally, according to
Mr. Rauh, ATC augments its experienced employee base with contracted employees to
provide a number of essential services for its electric transmission system.
2

A-0436
I2F SUBMITTED - 1799923451 - MACBRIDE - 02/01/2017 12:39:15 PM

DOCUMENT ACCEPTED ON: 02/01/2017 02:29:01 PM

121302
01-0142
ATC’s transmission assets in Illinois were previously owned and operated by
South Beloit. The first of these sets of assets consists of a 345 kV transmission line and
associated facilities, less than a mile in length, that interconnects with the 345 kV
system of ComEd. ATC’s second set of Illinois assets is a 69 kV transmission line and
associated facilities that form a nine-mile loop in Winnebago County, Illinois. This
second line serves four distribution substations; it does not interconnect with any other
Illinois transmission facilities.
The Petitioners are regulated by the Wisconsin Public Service Commission.
Also, the Securities and Exchange Commission must approve their securities
issuances, sales, acquisitions of utility assets and acquisitions of interests in other
businesses.
Mr. Rauh opined that ATC’s operations are necessary to the public. ATC’s
transmission facilities serve the same basic function in Illinois today that they have been
serving for years as part of the previously-certified South Beloit system. Mr. Rauh
stated that without the 69 kV transmission line in place, customers in South Beloit’s
service territory would need to be served via a different path. Also, although only a
short piece of ATC’s 345 kV line is in Illinois, it serves the important purpose of
providing a link between ComEd’s 345 kV system and the rest of ATC’s transmission
system.
Mr. Rauh also testified that ATC keeps its books and records at its corporate
headquarters in Waukesha, Wisconsin. He stated that because the amount of books
and records relating to ATC’s Illinois operations is comparatively small, it would be more
efficient to keep the books and records all in one place. Mr. Rauh requested approval
from the Commission to maintain the Petitioners’ books and records out of state.
Mr. Rauh also stated that ATC is willing and able to make all required filings in
Illinois, and it will abide by the Illinois Public Utilities Act. Mr. Rauh’s testimony included
the description of the affiliate agreements that may affect property or operations in
Illinois, in accordance with the Commission’s recent ruling in Docket No. 01-0607
(Order, June 19, 2002). He further testified that ATC does not have a franchise,
license, permit, or right to furnish or sell electricity to retail customers within a service
area in Illinois; accordingly, the Petitioners do not intend to file a delivery service tariff in
Illinois. Mr. Rauh also stated that the Petitioners will not own generating facilities to
participate in the wholesale electric energy market.
ATCLLC has contracted with Wisconsin Power, the parent company of South
Beloit, for certain services related to the trans mission lines in Wisconsin and Illinois.
Upon expiration of the contracts, the Petitioners plan to either take over all the functions
previously relegated to Wisconsin Power pursuant to the contracts, extend the existing
contracts, or contract with other parties to provide those services.
Mr. Rauh
commented that because Wisconsin Power is an affiliated company that is not an Illinois
public utility, the Commission’s approval is required for these two contracts to be given
effect in Illinois, pursuant to Section 7-101 of the Act.
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On cross-examination by the ALJ, Mr. Rauh stated that the non-utility
investments of certain Wisconsin utilities were previously limited to 25 percent of total
assets, but in 1999, Wisconsin Act 9 provided relief from this limit in exchange for a
utility’s divestment of transmission assets, so long as the assets were divested to a
company of a specific type by a certain date. Asked to explain his reference to
“OASIS,” Mr. Rauh replied that OASIS is short for “Open Access Same-time Information
System,” which is an electronic reservation system mandated by the Federal Energy
Regulation Commission designed to insure nondiscriminatory access to transmission
lines. Mr. Rauh explained his statement that ATC serves South Beloit by describing
how ATC transports electricity to South Beloit’s distribution system at various
substations. Finally, Mr. Rauh explained the affiliate status of ATC and Wisconsin
Power, pointing out that Wisconsin Power owns approximately an 18 percent
membership share in ATCLLC.
The First Wisconsin Power Contract
Mr. Rauh testified that the first of these two agreements is an “Operation and
Maintenance Agreement for Transmission Facilities” between ATCLLC and Wisconsin
Power, dated December 29, 2000. This agreement gives ATC the right to direct
Wisconsin Power and its subsidiaries to provide operations services and certain
maintenance services on the ATC transmission system. This agreement obligates
Wisconsin Power to provide maintenance services, such as inspections, monitoring,
preventive and corrective maintenance, and other like activities. Mr. Raugh testified
that providing these services in this manner is consistent with the way routine operation
and maintenance of the lines was handled before ATC owned them. Mr. Rauh stated
that the agreement provides a continuity of functions that is critical to reliably operating
and maintaining a transmission system, as it provides field personnel who are
experienced in, and knowledgeable about, servicing and maintaining these facilities.
Mr. Rauh also stated that this agreement provides for a smooth transition of functions
from South Beloit to ATC; it currently retains synergies of the transmission-todistribution function in the most cost-effective and reliable manner.
The Second Wisconsin Power Contract
The second agreement entered into between ATCLLC and Wisconsin Power is a
“Transitional Services Agreement for Transmission Facilities,” dated December 29,
2000. Mr. Rauh testified that this agreement makes certain services available to ATC
by Wisconsin Power and Light until these services can be performed by ATC, or by a
contracted third-party. These services include plant accounting, engineering records
management, real estate records management and acquisition services, project
management, environmental, and planning services. Mr. Rauh concluded that this
agreement, like the first agreement with Wisconsin Power, promotes public convenience
in Illinois by providing access to qualified, experienced personnel and existing support
systems to help assure a smooth transition to ATC ownership, and helps minimize the
cost of rendering electric transmission service.
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Staff’s Position
Mr. Griffin testified that he reviewed the affiliate agreements, the testimony, and
the petition. He stated that his review brought nothing to his attention that would cause
him to object to the petition for certification, the agreements with affiliated interests, or
maintaining records in Waukesha, Wisconsin.
Richard Zuraski testified that he had reviewed the affiliate agreements. After this
review, he concluded that there was no cause for Commission concern regarding these
agreements.
Ms. Phipps stated that she examined the petition, the petitioners’ testimony, and
pertinent financial statements. She also examined the petitioners’ credit reports from
Moody’s, Standard and Poor’s, and Fitch. She concluded that the petitioners have a
strong financial position, which will serve the public’s interests. Accordingly, she had no
objection to the petition.
Mr. Spencer testified that he examined the petition and testimony. This
examination led him to conclude that the Commission need not have any concern
regarding the Petitioners’ ability to operate and maintain its transmission system.
Commission Analysis and Conclusions
The Petitioners own, control, operate, and manage, within this State, for public
use, facilities used in the transmission of electricity. Therefore, the Petitioners fall within
the definition of a “public utility,” as is set forth in Section 3-105 of the Act. Accordingly,
Section 8-406(a) of the Act requires the Petitioners to obtain a Certificate of Public
Convenience and Necessity prior to transacting any business in this State.
Section 8-406(a) requires a petitioner to demonstrate that the public convenience
and necessity require the transaction of the business in question. The Commission
finds that the Petitioners have met this burden.
South Beloit owned the same transmission facilities and performed the same
transmission func tions that are currently under review for Petitioners. The Petitioners
have presented evidence establishing that ATC is fit, willing, and able to own, operate,
and maintain the former South Beloit transmission facilities for public use. ATC has
contracted with South Beloit’s corporate affiliates for the local operation and
maintenance of these transmission lines. When this contract expires, ATC can take
over all operation and maintenance of these facilities. We note that the evidence
presented established that ATC Management Inc. employs a staff with substantial
experience in utility management and operations.
The Petitioners’ transmission lines are transmitting power within Illinois to serve
Illinois customers; therefore, it is in the public interest that the Commission oversee
certain aspects of the Petitioners’ operations, especially, those operations that concern
the electrical lines in question. Although many aspects of the Petitioners’ operations
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are within the jurisdiction of the Federal Energy Regulatory Commission, other aspects
of operations are subject to state supervision. As an Illinois public utility, ATC’s books
and records can be accessed by the Commission, which ensures regulatory compliance
with state law.
For these reasons, the Commission is of the opinion that the Petitioners should
be granted a Certificate of Public Convenience and Necessity.
Section 7-101 of that Act allows us to approve contracts with affiliated interests
when those contracts are in the public interest. In this case, the Petitioners have
demonstrated that the agreements with affiliated interests that ATCLLC entered into
Wisconsin Power promote the public convenience by providing a smooth transition of
functions from the former owners to ATCLLC. Also, there is nothing in this record to
indicate that the compensation paid pursuant to these agreements is unreasonable.
Thus, the Commission approves these two agreements with affiliated interests,
pursuant to Section 7 -101 of the Act.
The Commission recognizes that the Petitioners have a single, integrated
business headquarters in Waukesha, Wisconsin. The Petitioners have demonstrated
that keeping their accounts and records at their headquarters in Waukesha, Wisconsin
would be efficient. Thus, the Commission finds that the Petitioners’ request to keep
their accounts and records at its headquarters promotes the public convenience and
should be approved.
FINDINGS AND ORDERING PARAGRAPHS
The Commission, having examined the entire record herein, and being fully
advised in the premises, is of the opinion and finds that:
(1)

American Transmission Company LLC and ATC
Management Inc. are “public utilities” within the meaning of
Section 3-105 of the Public Utilities Act but are not “electric
utilities” within the meaning of Section 16-102 of the Public
Utilities Act;

(2)

the
Commission
has
jurisdiction
over
American
Transmission Company LLC and ATC Management Inc. and
of the subject-matter herein;

(3)

American Transmission Company LLC and ATC
Management Inc. seek, pursuant to Section 8-406(a) of the
Public Utilities Act, a Certificate of Public Convenience and
Necessity to operate in Illinois as “public utilities;”

(4)

the recitals of fact heretofore set forth are supported by the
evidence in the record and are hereby adopted as findings of
fact herein;
6
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(5)

the approval sought by the Petitioners in their Amended
Petition of two agreements with affiliated interests should be
granted;

(6)

the request for permission sought by the Petitioners to keep
their accounts and records at their headquarters in
Waukesha, Wisconsin, is reasonable and it should be
granted;

(7)

American Transmission Company LLC and ATC
Management Inc. have demonstrated that the public
convenience and necessity requires the granting of a
Certificate of Public Convenience and Necessity in order to
operate in Illinois as public utilities.

IT IS HEREBY ORDERED that the Petition seeking a Certificate of Public
Convenience and Necessity filed by American Transmission Company LLC and ATC
Management Inc. be, and is hereby, granted.
IT IS FURTHER ORDERED that the Certificate of Pubic Convenience and
Necessity herein granted shall be the following:
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY
IT IS HEREBY CERTIFIED that the public
convenience and necessity require the transaction of
business as a public utility in Illinois by American
Transmission Company LLC and ATC Management Inc.,
and they are authorized to perform the functions and
services of a public utility in this State.
IT IS FURTHER ORDERED that the consent and approval of the Illinois
Commerce Commission is granted to American Transmission Company LLC and ATC
Management Inc. to operate under the “Operation and Maintenance Agreement for
Transmission Facilities” between ATCLLC and Wisconsin Power and Light Company,
dated December 29, 2000 and under the “Transitional Services Agreement for
Transmission Facilities,” entered into by ATCLLC and Wisconsin Power and Light
Company, dated December 29, 2000, and to act in accordance with the terms and
conditions of those agreements.
IT IS FURTHER ORDERED that American Transmission Company LLC and
ATC Management Inc. are granted permission to keep their books and records out of
state at their corporate headquarters in Waukesha, Wisconsin.
IT IS FURTHER ORDERED that pursuant to 220 ILCS 5/10-113 and 83 Ill. Adm.
Code 200.880, this Order is final; it is not subject to the Administrative Review Law.
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By Order of the Commission this 23rd day of January, 2003.

(SIGNED) KEVIN K. WRIGHT
Chairman
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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

American Transmission Company LLC
and ATC Management Inc.

:
:
:
Petition for Declaratory Ruling that
:
Section 7-101 is not applicable to
:
American Transmission Company’s
:
Agreements with Wisconsin Public Utilities. :

01-0607

ORDER

By the Commission:
I.

Procedural History

On September 24, American Transmission Company LLC (“ATCLLC”) and ATC
Management Inc. (the two entities are jointly referred to as “ATC”) filed a Request for a
Declaratory Ruling (“Request”) with the Illinois Commerce Commission (the
“Commission”) pursuant to Rule 200.220 of the Commission’s Rules of Practice (83 Ill.
Adm. Code 200.220). ATC requests a declaratory ruling that Section 7-101 of the
Public Utilities Act (the “Act”) is not applicable to ATC’s agreements with its voting
members predating January 1, 2001, or future contracts with voting members not
involving ATC’s assets or customers in Illinois.
Petitioner, ATCLLC, is a Wisconsin limited liability company authorized to do
business in the State of Illinois. Under Wisconsin law, a limited liability company can be
member-managed or manager-managed; ATCLLC is manager-managed, and ATC
Management Inc., a Wisconsin business corporation, is the corporate manager of
ATCLLC. The two entities function as a single entity, ATC, with its headquarters in
Waukesha, Wisconsin.
ATC has previously filed a Petition for Certificate of Public Convenience and
Necessity pursuant to Section 8-406(a) of the Act, and ATC’s petition is currently
pending in Docket No. 01-0142. At ATC’s request, the Administrative Law Judge has
entered a stay of that proceeding pending resolution of the declaratory ruling ATC seeks
here. Since it initiated Docket 01-0142, an issue has arisen as to the applicability of
Section 7-101 of the Act to ATC’s agreements with its members. ATC contends that the
provisions of Section 7-101 of the Act do not apply to these agreements. ATC seeks to
resolve this issue before proceeding with certification.
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The Commission’s rules governing requests for declaratory rulings are set forth
in 83 Illinois Administrative Code 200.220. That rule states in part:
Section 200.220 Declaratory Rulings
a)

When requested by the affected person, the Commission
may in its sole discretion issue a declaratory ruling with
respect to:
1)

the applicability of any statutory provision enforced by
the Commission or of any Commission rule to the
person(s) requesting a declaratory ruling; and

2)

whether the person's compliance with a federal rule
will be accepted as compliance with a similar
Commission rule.

Staff appeared and filed a memorandum opposing the declaratory relief sought
by ATC. ATC replied to this memorandum. A hearing was held on March 6, 2002. The
parties stipulated to the facts contained in the application and submitted no additional
evidence. The record consisting of the application and opposing memoranda, was
marked heard and taken. A Proposed Order was issued on April 5. 2002. Briefs on
Exceptions were filed on April 19, 2002. Replies on Exceptions were filed on May 3,
2002.
II.

ATC’s POSITION

ATC was created as a transmission-only utility primarily, but not exclusively, in
the State of Wisconsin. ATC commenced operations as a public utility in the State of
Wisconsin on January 1, 2001, when its forming member utilities contributed their
transmission assets, and in one instance cash, to ATC. ATC is a member of the
Midwest Independent Transmission System Operator, Inc.
ATCLLC is a limited liability company. It is owned by its “members.” At the
present time the members of ATC are seven investor-owned-public utilities or their
affiliates, four retail electric cooperatives, two public power entities, and twelve
municipal utilities in the States of Wisconsin and Michigan. ATC Management, Inc.
manages the company.
ATC Management Inc. has two classes of shares, Classes A and B. Of
99,999,990 authorized Class A shares, 10,385 have been issued. The Class A shares
are non-voting, and are distributed among the members in amounts proportional to their
contributions to ATCLLC. In some cases, an affiliate of a member of ATCLLC holds the
shares in ATC Management Inc. in its stead.
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Pursuant to its forming documents, ATC Management Inc. has issued five of its
10 authorized Class B shares, which do vote. One Class B share is held by each of the
following entities: Madison Gas and Electric Company, Wisconsin Electric Power
Company, Wisconsin Power & Light Company, Wisconsin Public Service Corporation,
and Wisconsin Public Power Inc. Each of these five utilities therefore owns 20% of the
voting shares of ATC Management, Inc.
Before becoming operational, ATC entered into approximately fifty agreements
with these five entities. The agreements with the asset-contributing utilities deal with
operational matters such as interconnection (for generators and distributors connecting
to the ATCLLC transmission system); the provision of administrative and control center
services for a transitional period; the provision of operation and maintenance services
for a three year period, as required by Wisconsin Statute. Wis. Stats. 196.485 (3m)(b).
The agreements with all of the forming entities or their affiliates include agreements
related to the organization of ATC, such as the Shareholders and Subscription
Agreements. There are two agreements related to the guarantee of pre-operational
debts which were effective before ATC became operational. All of these agreements
were presented for approval to the Public Service Commission of Wisconsin over a
period of time commencing on August 3, 2000, which date was before ATC had any
transmission assets or transmission operations, and before it sought to be certified as a
public utility. These agreements all became effective on or before January 1, 2001,
when ATC commenced operations.
ATC’s asserts that its request for a declaratory ruling is not based on secrecy or
to avoid contracts from becoming public. ATC’s existing agreements with its members
have already been made public, both through filings with the Wisconsin Public Service
Commission (“WPSC”) and with the Federal Energy Regulatory Commission (“FERC”).
Some of the agreements are also available to the public on ATC’s Internet web site. As
to future contracts, Wisconsin state law requires Wisconsin Public Service Commission
approval of agreements with affiliates owning five percent or more of the voting
securities of a public utility, so future agreements will continue to require approval in
Wisconsin. Wis. Stat. § 196.52(a). The issue in this case is whether ATC must seek
approval of these agreements in Illinois, in addition to the approvals in Wisconsin and
from FERC.
South Beloit Water, Gas and Electric Company (“SBWGE”), an Illinois public
utility, is a wholly owned subsidiary of Wisconsin Power and Light Company, a
Wisconsin corporation. SBWGE has for many years owned and operated transmission
and distribution facilities in Illinois. On November 29, 2000, SBWGE notified the
Commission pursuant to 220 ILCS 5/16-111(g) that it would transfer its transmission
assets, consisting of transmission lines and substation facilities providing a transmission
function, to ATC. That transfer took place on January 1, 2001. SBWGE is a member of
ATCLLC.
The transmission assets owned by ATC in Illinois consist of a short stretch of a
345 kV line, less than a mile in length, that connects the transmission system of
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Commonwealth Edison Company to that of ATC, and a loop of 69 kV line, roughly ten
miles in length, that does not interconnect with any other Illinois transmission facilities.
The total book value of ATC’s transmission assets in Illinois is about $500,000. By
contrast, ATC owns more than 8,600 miles of transmission lines in Wisconsin and
Michigan, with a total investment of about $550 million. By any measure the
overwhelming majority of ATC’s assets are outside Illinois.
ATC is a transmission-only utility. ATC does not and cannot (pursuant to
Wisconsin law) own any generation or distribution facilities. ATC’s rates and tariffs are
FERC-jurisdictional, and, as stated above, ATC is a member of the Midwest ISO.
Section 7-101 of the Public Utilities Act provides in part that “no management,
construction, engineering, supply, financial or similar contract and no contract or
arrangement for the purchase, sale, lease or exchange of any property or for the
furnishing of any service, property or thing, hereafter made with any affiliated interest,
as hereinbefore defined, shall be effective unless it has first been filed with and
consented to by the Commission or is exempted in accordance with the provisions of
this Section….” 220 ILCS 5/7-101(3).
ATC seeks a declaratory ruling from the Commission that this provision does not
require ATC to file, or the Commission to approve, (1) contracts between ATC and its
members entered into before the commencement of ATC’s operations, or (2) contracts
between ATC and its members that do not involve ATC’s assets or customers in Illinois.
ATC’s contends that its pre-operations contracts with the voting shareholders of
ATC Management, Inc. do not need this Commission’s approval. ATC argues that it
was not an Illinois public utility at that time, so the contracts were not contracts of an
Illinois public utility and did not need Commission approval. These contracts have been
in effect since the beginning of the year, have been approved by the Wisconsin Public
Service Commission (Wis. Pub. Serv. Comm’n Docket No. 137-NC-100), and could not
now be revised retroactively. ATC’s argues its relationships with its forming member
companies are simply a part of the history and structure of ATC as it seeks certification
as a public utility in Illinois.
On an ongoing basis, ATC may have other future contracts with the voting
shareholders of ATC Management, Inc. that have nothing to do with its limited Illinois
assets and operations. ATC contends that the Illinois Public Utilities Act should not be
interpreted to have extra-territorial application covering such contracts. For example,
when ATC contracts with its member Wisconsin Electric Power Company regarding a
transmission line in Milwaukee, it is appropriate that the Wisconsin Public Service
Commission review and approve the contract. Depending on the type of transaction,
the FERC may have jurisdiction over the transaction. Subjecting the contract to
additional review in Illinois would be counterproductive and inappropriate. ATC believes
that the Illinois legislature did not intend for Section 7-101 to apply to transactions
wholly outside of Illinois, particularly where they fall under the jurisdiction of another
state commission. ATC further believes that the Illinois legislature intended, in Section
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7-101(4) of the Public Utilities Act, particularly as amended in 1997, to exempt from
Commission approval contracts with a de minimus effect on assets or customers in
Illinois. ATC therefore seeks a ruling that the Commission will defer to the Wisconsin
Public Service Commission in the approval of such contracts.
ATC requests that the Commission determine two issues concerning the
applicability of the Act to its business operations. The first issue is whether the Act
requires Commission approval of any of the approximately fifty contracts it entered into
prior to the time it acquired assets and became operational in Illinois on January 1,
2001. ATC argues that Section 7-101 of the Act does not require ATC to file or the
Commission to approve pre-existing agreements. ATC asserts that all of these
agreements have been approved by the Wisconsin Public Service Commission
(“WPSC”) and have been operational and in place for an extended period of time and
have been made public through filings with WPSC and the Federal Energy Regulatory
Commission (“FERC”). ATC argues that the Commission has great latitude in
interpreting the facts and applying the law in a given situation, citing Business and
Professional People for the Public Interest v. Illinois Commerce Commission, 146 Ill 2d
175, 585 N.E.2d 1032 (1991). It argues that it is impractical to require formal approval
of contracts entered into prior to the acquisition of assets in Illinois. Furthermore,
Section 7-101(3) of the Act provides that contracts not approved by the Commission are
not effective until filed and approved. 83 Ill. Administrative Code 310.40 provides that
certain pre-1933 contracts are to be considered grand- fathered in. ATC argues that the
provisions of the Act provide practical ways of dealing with unapproved contracts.
ATC requests that the Commission not interpret Section 7-101 to require
Commission approval of contracts that have nothing to do with Illinois assets and
operations. ATC asserts that the WPSC will review and approve contracts with affiliates
involving Wisconsin interests pursuant to Wis. Stat § 196.52(a). ATC notes that as a
transmission company its contracts are also subject to review by FERC. ATC argues
that review of agreements entered into by ATC with entities outside of the jurisdiction of
the Commission of would serve the intent of the legislature expressed in the Act and
would avoid the possibility of inconsistent rulings between Wisconsin and Illinois. ATC
argues that limiting Commission review to those matters that concern Illinois is
consistent with the principle of comity, where one state gives effect to the laws and
decisions of another as a matter of deference.
III.

STAFF’S POSITION

Staff cites Metro Utility Co. v. Illinois Commerce Commission, 262 Ill.App.3d 266,
634 N.E. 2d 377 (2nd Dist. 1994) in which a test year used for a water utility contained
contracts with affiliated interests that had not been approved by the Commission. The
Commission determined that the company could not include those costs in its rates.
The Appellate Court affirmed stating that Section 7-101 shows a clear legislative intent
that utilities obtain approval for any contract with affiliated interests. The court found
that under the statute, unapproved contracts are void and the Commission is required to
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disallow the expenses associated with them in a ratemaking case. Metro Utility, 262 Ill.
App. 3d at 274-275.
Staff argues that permitting pre-existing contracts to circumvent the approval
process creates an incentive for an entity contemplating certification to enter into its
affiliate contracts prior to becoming a utility to avoid Commission scrutiny. To avoid
creating such an incentive, the Commission should reject Petitioner’s argument on this
issue.
Staff further argues that there is no statutory authority for Petitioner’s argument
that extraterritorial contracts are not subject to Section 7-101. Similarly, Staff argues
that Petitioner’s argument that these contracts should be exempted as de minimus
because so little of ATC’s assets are in Illinois, is contrary to the plain language of the
statute and rules adopted by the Commission pursuant to the statute that explain in
detail those categories of contracts that are exempt from review. Moreover, nothing in
the Section 7-101 exempts contracts from review merely because they have been
approved by another state.
IV.

Commission Analysis and Conclusion

ATC is engaged only in the transmission of electric power. Although it meets the
definition of a public utility, it does not sell electricity to the public. The statute in
question, Section 7-101 of the Public Utilities Act, provides that all contracts between
public utilities and affiliated interests must be approved to be effective in Illinois.
Specifically it provides that:
“No management, construction, engineering, supply,
financial or similar contract and no contract or arrangement
for the purchase, sale, lease or exchange of any property or
for the furnishing of any service, property or thing, hereafter
made with any affiliated interest, as hereinbefore defined,
shall be effective unless it has first been filed with and
consented to by the Commission or is exempted in
accordance with the provisions of this Section . . . “ 220
ILCS 5/7-101(3).
Pre-Utility Contracts
The petition recites that before becoming operational, ATC entered into
approximately fifty agreements with the five Wisconsin utility companies that each own
20% of ATC. The agreements with the asset-contributing utilities deal with: operational
matters; the provision of administrative and control center services for a transitional
period; the provision of operation and maintenance services for a three year period, as
required by Wisconsin Statute; agreements related to the organization of ATC, such as
the Shareholders and Subscription Agreements and two agreements related to the
guarantee of pre-operational debts that were effective before ATC became operational.
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All of these agreements were presented for approval to the WPSC over a period
of time commencing on August 3, 2000, which was before ATC had any transmission
assets or transmission operations, and before it sought to be certified as a public utility.
These agreements all became effective on or before January 1, 2001, when ATC
commenced operations.
The first question presented is whether these contracts entered into before ATC
became subject to the affiliated interest statute as a public utility require Commission
approval. The language of Section 7-101 does not specifically address this situation.
Moreover, there appear to be no previous cases directly on point.
Staff argues Section 7-101 of the Act has previously been determined to be
constitutional and that case law holds that unapproved contracts cannot be used in rate
base computations. Staff contends that this implies that pre-utility status contracts
therefore require Commission approval.
Staff argues that exempting contracts
executed before an entity became a public utility would be bad policy because it
provides a mechanism for utilities coming on line to avoid Commission scrutiny of its
affiliated interest contracts.
As a transmission only utility, ATC is currently unique in Illinois. ATC ’s rates and
tariffs govern only transmission services that fall, for the most part, under the jurisdiction
of the FERC. ATC offers no retail services to Illinois consumers, so its services do not
fall under the Commission’s rate or tariff jurisdiction. Therefore, the fact that
unapproved contracts cannot be used for Illinois rate base computations is irrelevant to
ATC.
Under the Act, the Commission has wide discretion in its determinations. The
Commission recognizes that ATC has, relative to its operations in Wisconsin and
Michigan, a small amount of Illinois facilities and a small number of Illinois customers.
The Commission also recognizes that WSPC has considered and approved these
contracts pre utility contracts with affiliated interests. Moreover, we are aware that ATC
is a transmission only business not subject to the Commission’s rate making jurisdiction.
Finally, Section 7-101 does not specifically require our review of pre-utility status
contracts. However, as a policy matter, this Commission affirms that it has a duty to
review all non-exempt affiliated interest contracts that will impact people or property in
Illinois. Therefore, based upon the specific facts and circumstances of this case, the
Commission finds that ATC’s pre-utility status affiliated interest contracts approved by
the WSPC need not be reviewed by this Commission unless specific contracts relate in
whole or in part to Illinois residents or property.
Post Utility Status Contracts
The second issue concerns those contracts entered into after ATC had attained
utility status and, or contracts to be entered into in the future. ATC states that its assets
in Illinois are minimal. ATC argues that because almost all of its assets are outside
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Illinois, these contracts have little or no impact on Illinois or its residents. Therefore, the
contracts should be exempted from Commission review. ATC seeks a ruling from the
Commission that only those contracts that concern assets or customers in Illinois need
to be reviewed by this Commission.
Section 7-101(4) specifies those categories of contracts with affiliated interests
where review may be waivable by the Commission on a uniform statewide basis. Part
310 of the Commission’s rules delineates those categories of contracts that, at the
present time, need not be filed or approved. They are: employment contracts, contracts
for the purchase of services or supplies or personal property at standard or market
rates; contracts under $500; equipment leases; and those contracts involving most
favorable competitive bids.
There is no language in the statute that would allow the Commission to waive
review solely on the criterion of extra-territoriality or on the de minimus basis urged by
ATC. However, the language of the statute and Illinois case law suggests that the effect
of failing to seek approval is that the contracts would have no effect in Illinois for
ratemaking or other purposes. Therefore, the Commission finds that the Company may,
in the interests of reducing its regulatory burden, not seek approval from this
Commission for specific contracts with only extraterritorial effect. Those contracts will
have no effect in Illinois. The Commission affirms that in order for ATC’s contracts to be
effective in Illinois, review by the Commission is required unless the contract in question
falls into one or more of the categories of exempt contracts defined by Section 7-101(4)
and Part 310 of the Commission’s rules.
For the reasons set forth above, the relief requested in ATC’s Request for a
Declaratory Ruling should be granted.
VI.
that:

Findings and Ordering Paragraphs
The Commission, having considered the entire record, is of the opinion and finds
(1)

American Transmission Company LLC (“ATCLLC”) and ATC Management
Inc. (jointly referred to as “ATC”) request, pursuant to Section 7-101 of the
Public Utilities Act, a declaratory ruling that this section of the Act is not
applicable to ATC’s agreements with its voting members predating
January 1, 2001 or future contacts with voting members not involving
ATC’s assets or customers in Illinois;

(2)

the Commission has jurisdiction over the parties and subject matter of this
proceeding;

(3)

the recitals of fact set forth in the prefatory portions of this order are
supported by the record and are hereby adopted as findings of fact;
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(4)

based upon the facts and circumstances of this case we determine that
Section 7-101 of the Act requires review of all contracts with ATC’s
affiliated interest that affect Illinois ratepayers or Illinois property.
Contracts not reviewed and approved by the Commission will not be
effective in Illinois;

(5)

the relief sought in American Transmission Company LLC and ATC
Management Inc.’s request for declaratory ruling should be granted in part
and denied in part for the reasons explained above.

IT IS THEREFORE ORDERED that the Request for Declaratory Ruling filed by
American Transmission Company LLC and ATC Management Inc. in the instant docket
is hereby granted in part and denied in part.
IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final, it is not subject
to the Administrative Review Law.
By Order of the Commission this 19 th day of June, 2002.

(SIGNED) RICHARD L. MATHIAS
Chairman
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