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NATURE OF THE ACTION

At age 16, defendant Dimitri Buffer shot and killed Jessica Bazan. A
Cook County jury found him guilty of first degree murder and further found
that he personally discharged the firearm that proximately caused Bazan’s
death. C64, 120-21.! In May 2010, the trial court sentenced defendant to 50
years in prison. C158; R.X63-64. The Appellate Court, First District,
affirmed the judgment and this Court denied leave to appeal. A5-6; PC50.

Two years later, defendant challenged the constitutionality of his
sentence in a postconviction petition. PC85-95. The trial court dismissed the
petition after first-stage review. PC96-104. On appeal, the Appellate Court,
First District, found defendant’s sentence unconstitutional under the Eighth
Amendment to the United States Constitution, reversed the circuit court’s
judgment denying postconviction relief, vacated defendant’s sentence, and
remanded for resentencing. A12-14. The People appeal that judgment. No

question is raised on the pleadings.

ISSUE PRESENTED

Whether the Eighth Amendment prohibits a prison term of 50 years

for juvenile homicide offenders whose crimes reflect transient immaturity.

1 Citations to the direct appeal common law record and report of
proceedings appear as “C__,” and “R.__,” respectively. Citations to the
postconviction common law record and report of proceedings appear as
“PC__,” and PCR.__,” respectively. Citations to this brief’s appendix appear
as “A__
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JURISDICTION

Jurisdiction lies under Supreme Court Rules 315, 612, and 615. On
November 22, 2017, this Court allowed the People’s petition for leave to

appeal.

STATEMENT OF FACTS

In May 2009, defendant shot 25-year-old Jessica Bazan while she
waited for a relative in her parked, red car. R.S25, 32-36, 48-55, 78-82, 173,
T72-79, 160-61. The shooting resulted from a dispute between defendant’s
gang, the Black P Stones, and a rival gang, the Latin Kings. R.T62-63, 72-75.
Approximately two days before the murder, a group of Latin Kings assaulted
Mark Matthews, a Black P Stone gang member. R.S157-58. Then, on the
day of the murder, while Matthews was playing basketball, several Latin
Kings approached in a red car and flashed gang signs. R.S163-67.

Later that day, a fellow Black P Stone member, Sammy Trice, drove
defendant to a house where the gang stored guns and drugs. R.S68-76,
160-63, T153-59. Defendant went inside, then returned to the car’s
passenger seat. R.S76-77, T159. While they were stopped at a stop sign,
defendant saw a parked, red car that looked like the one that Matthews had
seen earlier in the day. R.S77-80, T160. Defendant got out of the car and
fired a gun into the passenger side of that red car. R.S32-36, 48-54, 78-82,
172-73, T160-62. Bazan suffered two gunshot wounds and died. R.S145-46,

149-50. A jury found defendant guilty of first degree murder and that he
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personally discharged the firearm that proximately caused Bazan’s death.
C64, 120-21; R.U148-49.

Defendant’s crime subjected him to a prison term of 20 to 60 years for
first degree murder, plus a mandatory firearm enhancement of 25 years to
life. 730 ILCS 5/5-8-1(a)(1)(a), (a)(1)(d)(@i1) (2009). Thus, defendant’s
mandatory minimum sentence was 45 years in prison. After receiving
evidence in mitigation and aggravation, the trial court sentenced then
17-year-old defendant to 50 years in prison, C158; R.X33-64; defendant will
be released from prison at age 66, A12.

On direct appeal, after briefing was complete, the United States
Supreme Court held that the Eighth Amendment bars mandatory
life-without-parole sentences for juvenile homicide offenders. Miller v.
Alabama, 567 U.S. 460, 479 (2012); A5. Defendant’s appellate counsel moved
for leave to assert an Eighth Amendment claim in a supplemental brief. A5.
The appellate court denied leave and affirmed defendant’s conviction. A5-6.
On January 30, 2013, this Court denied leave to appeal. A6.

On May 24, 2014, defendant filed a pro se postconviction petition,
alleging that his sentence violates the Eighth Amendment. PC85-94. The
trial court dismissed the petition at first-stage review, finding that defendant
was not sentenced to life without parole and his 50-year sentence was not
mandatory. PC96, 101. On appeal, the appellate court reversed, vacated

defendant’s sentence, and remanded to the trial court for defendant to be
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resentenced under the law in effect at the time of the new sentencing
hearing. A12-14. The court reasoned that (1) defendant’s “50-year sentence
1s a de facto life sentence,” (2) “nothing in the record supports” a finding that
the sentencing “court’s reasoning comported with” Miller, and (3) remanding
for second-stage postconviction proceedings would be inefficient and
inconsistent with the nature of the particular issue raised. A12-13.

STANDARD OF REVIEW

This Court reviews first-stage dismissals of postconviction petitions
and constitutional questions de novo. People v. Taylor, 2015 1L 117267, § 11;
People v. Morris, 236 I11. 2d 345, 354 (2010).

ARGUMENT

I. Defendant’s Eighth Amendment Claim Fails as a Matter of Law.
The Eighth Amendment bars a particular penalty — life imprisonment
without the possibility of parole — for a specific class of offenders — juvenile
homicide offenders whose crimes reflect the transient immaturity of youth.
Montgomery v. Louisiana, 136 S. Ct. 718, 734-36 (2016); Miller, 567 U.S. at
479-80. Where, as here, the Eighth Amendment prohibits a particular form
of punishment for a specific class of offenders, to obtain relief, an individual
offender must establish that he belongs to the protected class for whom the
penalty i1s prohibited. See Montgomery, 136 S. Ct. at 734-35 (citing Atkins v.
Virginia, 536 U.S. 304, 317 (2002)). Whether an offender is part of the

protected class 1s a factual question that will depend on the characteristics of
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the individual offender and his offense. See, e.g., Hall v. Florida, 134 S. Ct.
1986, 2001 (2014) (Eighth Amendment requires that individual offender have
opportunity to prove he belongs to class for whom capital punishment
prohibited).

Determining whether a penalty is prohibited for the class, however, is
a purely legal question that depends on the nature of the penalty, not the
characteristics of the individual members of the class. See Roper v. Simmons,
543 U.S. 551, 594 (2005) (O’Connor, J., dissenting) (“clear, predictable, and
uniform constitutional standards are especially desirable” under Eighth
Amendment); People v. Jackson, 2016 IL App (1st) 143025, 9 57 (emphasizing
need for consistency and uniformity as to what constitutes de facto
life-without-parole sentence), PLA pending, No. 121527 (I11.). This Court has
established that an “unsurvivable” prison term is functionally equivalent to
life without parole and is therefore prohibited for the class of juveniles
protected by Miller. People v. Reyes, 2016 IL 119271, 9 9. But experience
and common sense compel the conclusion that a 50-year sentence for a
juvenile offender is not “unsurvivable” and thus is not prohibited for juvenile
homicide offenders whose crimes reflect the transient immaturity of youth.
Cf. Graham v. Florida, 560 U.S. 48, 79 (2010) (life without parole for juvenile
nonhomicide offender violates Eighth Amendment because it “guarantees”
that he “will die in prison without any meaningful opportunity to obtain

release, . . . even if he spends the next half century attempting to atone for
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his crimes and learn from his mistakes”). Accordingly, defendant’s sentence
1s constitutional.

A. Consistent with common sense and experience, the

majority of Illinois Appellate Court decisions hold that
50 years is not comparable to life without parole.

This Court has twice spoken to when a term of years is functionally

equivalent to life without parole. In 2014, the Court held that a prison term
that allows an opportunity for release after about 30 years “is not comparable
to ... life in prison without parole.” People v. Patterson, 2014 1L 115102,
4 108 (citation omitted); see id., § 110 (“prison term totaling 36 years for a
juvenile” is not “the most severe of all criminal penalties”). In 2016, the
Court held that a prison sentence that allows a juvenile offender an
opportunity for release only after 89 years is functionally equivalent to life
without parole because the offender “will most certainly not live long enough
to ever become eligible for release.” Reyes, 2016 IL 119271, 9 10.

After Reyes, the appellate court has held that sentences of 60 or more

years are functionally equivalent to life without parole.2 On the other side of

the ledger, in the wake of Miller the legislature determined that a sentence of

2 See, e.g., People v. Joiner, 2018 IL App (1st) 150343, 9 83 (71-year
sentence, earliest release opportunity after 66 years, at age 83); People v.
Smolley, 2018 IL App (3d) 150577, q 22 (65-year sentence, release at age 80);
People v. Ortiz, 2016 IL App (1st) 133294, 9 24 (60-year sentence, release at
age 75), PLA pending, No. 121578 (I11.); People v. Nieto, 2016 IL App (1st)
121604, 99 13, 42-43 (78-year sentence, earliest release opportunity after
75.3 years, at about age 93), PLA pending, No. 120826 (I11.).
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40 years for a juvenile offender is not the same as life without parole. See
730 ILCS 5/5-4.5-105(c) (2016) (mandatory minimum sentence for certain
juvenile homicide offenders is 40 years); see Hartney Fuel Oil Co. v. Hamer,
2013 IL 115130, Y 25 (legislature presumed to act with knowledge of existing
case law). And the majority of appellate court decisions hold that prison
terms of less than 54 years for juvenile offenders are not functionally
equivalent to life without parole, reasoning that these shorter terms are not
comparable to the harshest prison term barred by Miller, are “survivable,”
and/or provide the offender with the opportunity for some years of life outside
of prison.3

Accordingly, the consensus in the appellate court suggests that at some
point between 54 and 59 years in prison a term of years for a juvenile
offender becomes functionally equivalent to life without parole. See Ashley

Nellis, The Lives of Juvenile Lifers: Findings From a National Survey, THE

3 See People v. Perez, 2018 IL App (1st) 153629, 9 37-39 (53-year
sentence, release at age 70), PLA pending, No. 123504 (Il1l.); People v. Hoy,
2017 IL App (1st) 142596, 9 46 (52-year sentence, release at age 68), PLA
pending, No. 122911 (I11.); People v. Evans, 2017 IL App (1st) 143562,

99 15-18 (90-year sentence, earliest release opportunity after 45 years, at age
62), PLA pending, No. 122701 (Ill.); People v. Applewhite, 2016 IL App (1st)
142330, 99 14-16 (45-year sentence, release at age 62), PLA pending, No.
121901 (I11.); People v. Aikens, 2016 IL App (1st) 133578, 9 28-31 (40-year
sentence, earliest release opportunity after 34 years, at age 51), PLA pending,
No. 121558 (I11.); People v. Gipson, 2015 IL App (1st) 122451, 99 66-67
(52-year sentence, earliest release opportunity after about 44 years, at age
60); cf. Jackson, 2016 IL App (1st) 143025, 99 54-58 (holding that 50-year
sentence, with release at age 66, is constitutional, but not deciding whether
50 years is de facto life without parole).
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SENTENCING PROJECT (2012), https://sentencingproject.org/wp-content/
uploads/2016/01/The-Lives-of-Juvenile-Lifers.pdf4, at 33 (“A life sentence that
begins in one’s late teens can be expected to last at least 55 years.”). But
because a 50-year sentence does not guarantee that the juvenile offender
“will die in prison,” it is not functionally equivalent to life without parole.
Graham, 560 U.S. at 79; Reyes, 2016 1L. 119271, § 9; Patterson, 2014 IL
115102, 9 108.

B. The appellate court’s contrary conclusion rests on an
erroneous factual premise.

The appellate court here relied on the only Illinois decision to find that
a sentence of less than 54 years violates the Eighth Amendment, People v.
Sanders, 2016 IL App (1st) 121732-B, PLA pending, No. 121275 (I11.).
A11-12. Sanders concluded that a prison term that allows a 17-year-old the
earliest opportunity for release after 49 years (at age 66) exceeds “his life
expectancy as a prison inmate,” and thus falls within Miller’s rule. Sanders,
2016 IL App (1st) 121732-B, 9 25-27. In support, Sanders relied primarily
on “The United States Sentencing Commission Preliminary Quarterly Data
Report’ (through June 30, 2012),” which it interpreted as “indicat[ing] that a
person held in a general prison population has a life expectancy of about 64
years.” Sanders, 2016 IL App (1st) 121732-B, § 26. The appellate court here

relied on this same estimate in finding that 50 years in prison exceeds a

4 All webpages cited in this brief were last visited on May 30, 2018.

8
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person’s life expectancy in prison. Al1-12. Yet even assuming that life
expectancy in prison could be reliably calculated and thus inform the
constitutional question, but see infra, Parts I.C—D, and further assuming that
the average federal offender’s life expectancy should govern here, the report
fails to support a finding that this life expectancy is 64 years.5

The report provides data about federal sentencing trends and
practices. USSC Rpt. 1. At no point does it report the life expectancy of a
federal prisoner. The only arguably pertinent portion is found in Appendix A,
which describes the variables used in generating the report. Id. at 60, 66.
When defining “Sentence Length,” the report states that

[iln cases where the court imposes a sentence of life

1mprisonment, a numeric value is necessary to include these

cases in any sentence length analysis. Accordingly, life

sentences are reported as 470 months [about 39 years], a length

consistent with the average life expectancy of federal criminal

offenders given the average age of federal offenders. Also,
sentences of greater than 470 months are also reported as 470

5 The appellate court decisions here and in Sanders do not provide a
direct citation for the preliminary report upon which they rely. The 2012
preliminary report does not appear to be available on the United States
Sentencing Commission’s website. A Google search revealed a copy of the
preliminary report at http://www.lb7.uscourts.gov/documents/USSC_Quarter
_Report_3rd_12_Final.pdf. This document does not provide the average
federal offender’s life expectancy and expressly states that the “quarterly
data should not be considered final until the publication of the Commission’s
Annual Report and Sourcebook.” See id. at 2, 67 (emphasis omitted).
Accordingly, the People’s discussion here relies on the Final Quarterly Data
Report for 2012, which is available on the Commission’s website at
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/federal-
sentencing-statistics/quarterly-sentencing-updates/USSC_2012_Quarter_
Report_Final.pdf. Citations to this final report appear as “USSC Rpt. __.”
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months for some analyses. The footnote in the relevant tables
and figures indicates when this occurs.

Id. at 66. The report does not provide “the average life expectancy of federal
criminal offenders” or “the average age of federal offenders.” Id. at 1-70.

The Commission’s 2012 Sourcebook of Federal Sentencing Statistics,
which is referenced throughout the report, does state that the average age of
a 2012 federal offender was 36 years old.® Assuming that 470 months reflects
the difference between average age at the time of sentencing and average life
expectancy, one can surmise that “the average life expectancy of federal
criminal offenders” is about 75 years (36 years old plus 470 months). See
Boneshirt v. United States, 2014 WL 6605613, at *10 (D. S.D. Nov. 19, 2014).
Thus, the appellate court’s conclusion that a 50-year sentence is functionally
equivalent to life without parole because it exceeds a prisoner’s “average life
expectancy [of] at best 64 years,” A12, rests on an erroneous factual premise.
To the extent that the report reliably calculates “the average life expectancy
of federal criminal offenders” as 75 years, 50 years for a juvenile offender
does not even approach life without parole. See Nellis, supra, at 33.

C. The appellate court mistakenly relied on prison life
expectancy estimates to support its decision.

The appellate court also relied on studies positing that life expectancy

In prison is less than life expectancy outside of prison. Al1l (quoting Sanders,

6 See Sourcebook, Table 6, https://www.ussc.gov/research/sourcebook/
archive/sourcebook-2012.

10
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2016 IL App (1st) 121732-B, § 26). This reliance was misplaced because

(1) the cited studies do not reliably estimate the life expectancy of our
country’s prisoners, (2) other studies question whether individuals
1mprisoned at a young age for longer prison terms experience a significant
reduction in life expectancy, and (3) wholesale application of the cited studies’
conclusions would undermine Patterson and render our legislature’s
judgment unconstitutional. Thus, the appellate court improperly credited
problematic predictions of prisoner life expectancy in defining the
constitutional rule.

The appellate court relied primarily upon a study of New York parolees
and an unpublished note about the life expectancy of Michigan youth serving
natural-life sentences. All (citing Evelyn J. Patterson, The Dose-Response of
Time Served in Prison on Mortality: New York State, 1989-2003, Am. J. of
Pub. Health, Vol. 103, No. 3, 523-528 (2013), https://www.ncbi.nlm.nih.gov/
pmc/articles/PMC3673515/pdf/AJPH.2012.301148.pdf, and Deborah LaBelle,
Michigan Life Expectancy Data for Youth Serving Natural Life Sentences,

ACLU of Michigan (undated)).” The New York study investigated parolees

7'The Michigan note is unavailable at the cited link and the People
have been unable to locate it on the websites for The Campaign for the Fair
Sentencing of Youth or the Michigan ACLU. This fact alone makes reliance
on its conclusions improper. Cf. People v. Mata, 217 I11. 2d 535, 539 (2005)
(judicial notice proper only for “matters that are readily verifiable from
sources of indisputable accuracy”). A Google search revealed an unverified
copy of the note at http://www.lb7.uscourts.gov/documents/17-12441.pdf.
This copy fails to indicate the date of the study, that it has been peer-
reviewed, or that the results have been otherwise confirmed. Id.

11
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and the contribution of the prison environment to post-prison mortality,
found that “[e]ach additional year in prison produced a 15.6% increase in the
odds of death for parolees, which translated to a 2-year decline in life
expectancy for each year served in prison,” and concluded that
“[i]ncarceration reduces life span.” Patterson, supra, at 523. The Michigan
note “look[ed] at Michigan youth who were punished with a natural life
sentence,” found that “the average life expectancy is 50.6 years,” and
concluded that “[m]inimum terms of thirty-five years or longer will not
provide a meaningful opportunity for release” for juvenile offenders. LaBelle,
supra, at 2.

Neither source, however, addresses the life expectancy of all United
States prisoners. As explained by another study relied upon by the appellate
court, Al1, of the “nearly 5,000 adult prisons and jails in the United States|,]
no two [are] exactly alike. Some of them are unraveling or barely surviving,
while others are succeeding and working in the public’s interest.” John J.
Gibbons & Nicholas de B. Katzenbach, Confronting Confinement: A Report of
The Commission on Safety and Abuse in America’s Prisons, 22 Wash. U. J.L.
& Pol’y 385, 398 (2006). Thus, prison conditions differ and their impact on
the aging process will vary depending on the prison at issue. Wholesale

application of studies specific to certain states is therefore improper.

Significantly, the note appears to be the source of the inaccurate calculation
of “the average life expectancy of federal criminal offenders,” discussed supra,
Part I.B.

12
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Moreover, it is unclear how much of a reduction in life expectancy is
warranted for young persons sentenced to lengthier terms. The New York
study 1is inapposite because it expressly restricted its “analysis to those
[parolees] who served 10 years or less in prison,” where “70% of the persons

bP N1

served 2 years or less in prison,” “[t]he average age at parole entrance was
30.9 years,” and “[m]ost of the parolees were originally sentenced for drug
offense[s].” Patterson, supra, at 524, 526-27 (discussing study’s limitations).
Further, the study’s conclusions are premised on a 1989-1991 life table for
30-year-olds, id. at 524, and thus do not account for the statistical increase in
life expectancy that prisoners who survive past that age should experience.
See Adele Cummings & Stacie Nelson Colling, There Is No Meaningful
Opportunity in Meaningless Data: Why it Is Unconstitutional to Use Life
Expectancy Tables in Post-Graham Sentences, 18 U.C. Davis J. Juv. L. & Pol’y
267, 279 (2014).

Other, more germane studies reveal that “[ilnmates who have aged in
place are generally the best adapted to prison life because they have been in
prison since their youth and have adjusted to it.” U.S. Dep’t of Just., Nat’l
Inst. of Corr., Correctional Health Care: Addressing the Needs of Elderly,
Chronically Ill, and Terminally Ill Inmates (2004), https://s3.amazonaws.com/
static.nicic.gov/Library/018735.pdf, at 10. Still others (one by the author of

the New York study) reveal that due to socioeconomic factors present in

communities outside of prison, incarceration may actually have a protective
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effect and significantly improve mortality rates for some populations,
including black males. See United States v. Mathurin, 868 F.3d 921, 932-33
(11th Cir. 2017), pet. for cert. filed, No. 17-7988 (U.S. Feb. 28, 2018); Evelyn
J. Patterson, Incarcerating Death: Mortality in U.S. State Correctional
Facilities, 1985-1998, Demography, Vol. 47, No. 3, 587-607 (2010),
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC300 0056/pdf/dem-47-
0587.pdf, at 587-88; Anne C. Spaulding, et al., Prisoner Survival Inside and
Outside of the Institution: Implications for Health-Care Planning, Am. J.
Epidemiology, Vol. 173, No. 5, 479-487 (2011), https://www.ncbi.nlm.nih.gov/
pmc/articles/PMC3044840/pdf/’kwq422.pdf. In fact, a “Bureau of Justice
Statistics report . . . showed that while incarcerated, inmates aged 15-64
years experience 19% lower mortality than comparably aged controls in the
general population; among blacks, mortality for prisoners is 43% lower than
age-adjusted mortality for the general black population.” Spaulding, supra,
at 480 (citing other studies revealing “lower prison mortality relative to the
general population”). Given this research, it is impossible to predict a
juvenile offender’s life expectancy in prison and improper to presume that
prison life necessarily reduces a juvenile offender’s life expectancy in the
manner posited by the New York and Michigan studies.

Indeed, relying on the studies’ conclusions here would lead to absurd
results. The Michigan study expressly concludes that 35-year sentences are

equivalent to life. LaBelle, supra, at 2. And the New York study produces
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patently illogical real-world results when its conclusions are extrapolated in a
linear fashion to apply to young persons sentenced to lengthier terms; e.g., a
16-year-old arguably could not be sentenced to the minimum 20-year term for
first degree murder because it would reduce his life expectancy by 40 years
(from age 76 to age 36)8 and release at age 36 would be past his expected life
span. See Patterson, supra, at 523, 526 (positing two-year reduction per year
1n prison; e.g., parolee who spent five years in prison expected to lose
approximately 10 years of life expectancy). But this Court has recognized
that 30 years in prison is not comparable to life without parole. Patterson,
2014 IL 115102, 99 108, 110. And both our legislature and the appellate
court have concluded that sentences of 40 years are not functionally
equivalent to life without parole. See supra, Part I.A. Thus, to adopt the
definition of de facto life suggested by these two studies would require the
Court to overrule its prior judgment on this question, overturn several
appellate court decisions, and declare unconstitutional the legislature’s
otherwise reasonable determination. The appellate court’s reliance on these

studies was therefore misplaced.

8 Nat’l Ctr. for Health Statistics, U.S. Decennial Life Tables for
1989-91, Vol. 1, No. 1 (1997), https://www.cdc.gov/nchs/data/lifetables/life89_
1_1.pdf, at 6 (in 1989, the year used as the starting point in New York study,
average 16-year-old expected to live until about age 76).

15
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D. Life expectancy statistics are an improper basis on which
to constitutionally define life without parole.

The appellate court’s approach suggests that life expectancy data
should be determinative of the question presented. But although actuarial
tables initially appear to present an attractive and simple means of deciding
this difficult constitutional question, they are ill-suited to the task and their
use will likely raise other constitutional and practical concerns. The use of a
general population table (i.e., a life table for the entire United States
population) is appealing because it provides a statistical prediction of how
long an average person in our country is expected to live at a given time. See,
e.g., Christopher Wildeman, Incarceration and Population Health in Wealthy
Democracies, Criminology, Vol. 54, Issue 2, 360-382 (2016) (describing
negative impact of mass incarceration on our country’s overall life
expectancy). But such tables cannot definitively answer the question of when
a penalty is functionally equivalent to life without parole for a class of
juveniles who were not born in the same year, who vary in age at the time of
sentencing, and who come from different backgrounds. See Cummings &
Colling, supra, at 270-71. Indeed, general population tables do not accurately
represent the demographic differences between prison and non-prison

populations. Id. at 288 (prisoners usually come from poor economic
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backgrounds and are disproportionately minorities). Thus, such tables fail to
provide a reliable metric upon which to draw the constitutional line.

Life tables that focus on distinctions in gender, race, income,
geography, education, family history, medical history, and other factors,
Mathurin, 868 F.3d at 932, are designed to address some of the limitations of
general population tables. Still, it is impossible to reliably predict any
particular offender’s life span, because even tables that account for
demographic differences only estimate the average life span of that
demographic population, not an individual. See United States v. Johnson,
685 F.3d 660, 663 (7th Cir. 2012) (“even the most refined statistical
calculation of [a defendant’s] life expectancy will leave considerable residual
uncertainty”); Cummings & Colling, supra, at 279-83.

Moreover, whatever value such tables might have is outweighed by the
legal and practical concerns that their use would raise. Life expectancies for
persons of certain races, genders, and even religions are longer than for
others, and varying the definition of life without parole based on such factors
presents serious constitutional questions. Mathurin, 868 F.3d at 932-33; see
Commonuwealth v. Bebout, __ A.3d __, 2018 WL 2076083, at *4 (Pa. Super. Ct.
May 4, 2018) (discussing concerns); Cummings & Colling, supra, at 271
(same); Pew Research Center, The Future of World Religions: Population
Growth Projections, 2010-2050 (2015), http://assets.pewresearch.org/wp-

content/uploads/sites/11/2015/03/PF_15.04.02_ProjectionsFullReport.pdf,
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at 38 (providing future life expectancy at birth by religious affiliation);

cf. Ariz. Governing Comm. for Tax Deferred Annuity & Deferred Comp. Plans
v. Norris, 463 U.S. 1073, 1081-86 (1983) (women as a class live longer than
men, but Title VII prohibits use of gender- and race-based actuarial tables to
calculate an individual’s retirement benefits).

Constitutional issues aside, using individualized tables to determine
whether a particular person’s sentence is functionally equivalent to life
without parole leads to impractical and undesirable consequences. In every
case, lawyers and judges would have the initial responsibility of delving “into
the weeds of actuarial tables,” Evans, 2017 IL App (1st) 143562, 9 15, and
correctly calculating the sentencing cap for each offender. Reviewing courts
would then be burdened with assessing the accuracy and constitutionality of
that determination. Furthermore, it is unclear which governmental agency’s
actuarial tables should be used, what factors must be included, whether
tables are even available for certain groups, and how to account for the
addition of new variables that alter the data. See Bebout, 2018 WL 2076083,
at *4; Cummings & Colling, supra, at 270-73, 278-82, 289. As one court aptly
summarized, “The use of statistical analysis of life expectancies to govern a
de facto [life without parole] standard appears to create a myriad of new
questions without any easy answers, sending us down a constantly evolving

rabbit hole from which we may never escape as more and more data arrives.”

Bebout, 2018 WL 2076083, at *4.
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In sum, although a data-driven standard has superficial appeal
because it gives the appearance that the constitutional rule is grounded in
some scientific basis, both general and individualized life tables have fatal
drawbacks that make them unsuitable for definitively answering the
constitutional question here.

E. To the extent the Court finds them useful, actuarial life
tables confirm that 50 years is not functionally
equivalent to life without parole.

Actuarial tables confirm the common-sense conclusion that a 50-year
sentence does not guarantee that a juvenile offender will die in prison. The
average 17-year-old in 1941 was expected to live 51.26 more years, until age
68.26. Nat’l Office of Vital Statistics, United States Life Tables and Actuarial
Tables 1939-1941 (1947), https://www.cdc.gov/nchs/data/lifetables/life39-
41_acturial.pdf, at 26. Thus, even more than 75 years ago, it was more likely
than not that a juvenile would survive a 50-year sentence. Life expectancies
have increased since then, such that the likelihood of surviving a 50-year
sentence is appreciably greater now: an average 17-year-old in 2014 was
expected to live until age 79.6. Nat’l Ctr. for Health Statistics, Nat’l Vital
Statistics Rpts., Vol. 66, No. 4 (Aug. 14, 2017), https://www.cdc.gov/nchs/data/
nvsr/nvsr66/nvsr66_04.pdf, at 4, 9. And one general population survival
curve based on period life tables estimates that in the year 2000, the
probability of surviving to age 60 was almost 90%, to age 70 was almost 80%,

and to age 80 was more than 50%. Social Security Administration, Office of
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the Chief Actuary, Life Tables for the United States Social Security Area
1900-2100, SSA Pub. No. 11-11536 (2005), https://www.ssa.gov/oact/NOTES/
pdf_studies/study120.pdf, at 16. Accordingly, general population life tables
confirm that a 50-year sentence for a juvenile offender is not “unsurvivable.”
Reyes, 2016 1L 119271, 9 9.

Even considering his gender and race, defendant did not receive a
sentence functionally equivalent to life without parole. Defendant was
sentenced in 2010, at age 17. R.X58. At that time, the average 17-year-old
black male was expected to live 56.1 more years, until age 73.1. Nat’l Ctr. for
Health Statistics, Nat’l Vital Statistics Rpts., Vol. 63, No. 7 (Nov. 6, 2014),
https://www.cdc.gov/nchs/data/nvsr/mvsr63/nvsr63_07.pdf, at 23.9 Defendant
will be released from prison at age 66, at least six years earlier than his
average life expectancy at sentencing. Thus, the 50-year sentence is not
“unsurvivable” and does not guarantee that defendant will die in prison.
Reyes, 2016 1L 119271, 9 9; Graham, 560 U.S. at 79; see, e.g., Mathurin, 868

F.3d at 934-36 (prison term providing earliest release opportunity at age 67,

9 The National Center for Health Statistics (NCHS) issues life tables
that differentiate based on age, gender, and race or ethnicity, which provide a
statistical prediction of how long an average person in our country of the
particular demographic population is expected to live at a given time. The
predictions reflect the impact of incarceration on the overall life expectancy
for that population. See supra, Part I.D. The discussion here is limited to
providing defendant’s life expectancy based on NCHS life tables and known
facts about his demographic background. Because no reliable life expectancy
data is available to determine the effects of incarceration on a juvenile
offender’s life expectancy, see supra, Parts I.B—C; Cummings & Colling,
supra, at 289, that factor is not specifically considered.
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at least five years before estimated life expectancy of average black male, not
functionally equivalent to life without parole); c¢f. United States v. Tocco, 135
F.3d 116, 132 (2d Cir. 1998) (“A sentence that is close to a person’s life
expectancy based on actuarial tables is not the functional equivalent of a
sentence for the actual life of the person.”). The Court should therefore
affirm defendant’s sentence.

II. This Court Should Decide as a Matter of Law When a Term of
Years Is Functionally Equivalent to Life Without Parole.

Defining when a term of years is functionally equivalent to life without
parole for a juvenile offender is a constitutional question that does not
depend on the characteristics of a particular offender or crime. Certainly, the
legislature could provide its judgment on the question, but ultimately, the
Court would have the final say as to the constitutionality of that legislative
determination. Notably, six years after Miller, the legislature has indicated
only that it believes 40 years in prison is less than life without parole. 730
ILCS 5/5-4.5-105(c) (2016). In the absence of a United States Supreme Court
decision defining the line, it is for this Court to decide when a sentence
amounts to life without parole in Illinois, and it should do so in this case.

Trial courts are sentencing, resentencing, and ruling on postconviction
petitions filed by juvenile homicide offenders without the guidance they need
to ensure that the sentence they will impose, or have imposed, comports with
the Eighth Amendment. Significantly, the 20-to-60-year sentencing range for

first degree murder overlaps in part with the point at which the appellate
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court decisions suggest that a juvenile offender’s prison term amounts to life
without parole (between 54 and 59 years). See supra, Part I.A. And the
overlap 1s even greater where, as here, the sentence was imposed before the
new juvenile sentencing scheme took effect and the mandatory firearm
enhancements increased the minimum sentence for some offenders to 45
years. Thus, defendants, prosecutors, and courts need to know the
constitutional boundaries for sentencing juvenile homicide offenders.

As the appellate court decisions reveal, the line should fall somewhere
between 54 and 59 years in prison. The top of this line would mean that the
oldest juvenile offender would have an opportunity for release at age 76; the
bottom would provide the opportunity at age 71. Any term within this range
1s reasonably supported by common sense and experience. None can be
reasonably characterized as “unsurvivable.” Reyes, 2016 IL 119271, 9 9; see
Nellis, supra, at 33 (“A life sentence that begins in one’s late teens can be
expected to last at least 55 years.”). And current life expectancy tables
confirm this understanding. See, e.g., Nat’l Ctr. for Health Statistics,
Mortality in the United States, 2016 (2017), https://www.cdc.gov/nchs/data/
databriefs/db293.pdf, at 1-6 (in 2016, life expectancy at birth was 78.6
years).19 Moreover, any term within this range would rest on a conservative

estimate, given that life expectancy has historically increased over time and

10 This represented a 0.1-year decrease from 2015. The report explains
that this decrease was due to an increase in death rates at the younger ages;
however, death rates “decreased significantly” for age groups 65 and older.
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medical science continues to advance. Accordingly, the People ask the Court
to decide as a matter of law when, within this 54- to 59-year range, a term of
years for a juvenile offender is functionally equivalent to life without parole.
III. If the Court Holds that 50 Years Is Functionally Equivalent to

Life Without Parole, It Should Remand to the Circuit Court for

Second-Stage Postconviction Proceedings.

The circuit court properly dismissed defendant’s postconviction
petition at the first stage because, as discussed, his sentence is not
functionally equivalent to life without parole. If this Court nonetheless
concludes that defendant received a de facto life sentence, it should remand
to the circuit court for second-stage postconviction proceedings. See generally
People v. Hodges, 234 111. 2d 1, 22-23 (2009) (when trial court improperly
dismisses postconviction petition at first stage, proper remedy is to remand
for second-stage proceedings). On remand, the State will have the
opportunity to file responsive pleadings and assert any procedural defenses it
may wish to pursue. Id.; see People v. Allen, 2015 IL 113135, 33 (“[n]ot
until the second stage is the petition subjected to adversarial testing through
the State’s involvement”); id. at 9 33-35 (State may assert procedural
defects, including untimeliness, only at second stage).

Moreover, should the case proceed to the third stage, the circuit court
can receive evidence from both parties and determine as a factual matter
whether defendant’s crime reflects irreparable corruption (in which

circumstance the court should leave the sentence unchanged), or transient
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immaturity (in which circumstance defendant would be entitled to a new
sentencing hearing). See Montgomery, 136 S. Ct. at 736-37; State v. Valencia,
386 P.3d 392, 395-96 (Ariz. 2016). If the latter, defendant could then elect to
be sentenced under the law in effect at the time of the offense or the law in
effect at the time of that new sentencing hearing. Reyes, 2016 1L 119271,

99 12-14. This remedy accounts for the various factual and procedural
differences in postconviction cases, adheres to the statutory postconviction
procedure, and provides a uniform method of ensuring compliance with

Miller’s substantive rule.

CONCLUSION

This Court should reverse the appellate court’s judgment.
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OPINION

The petitioner, Dimitri Buffer, appeals from the circuit court’s summary dismissal of his
pro se postconviction petition filed pursuant to the Post-Conviction Hearing Act (725 ILCS
5/122-1 et seq. (West 2004)). On appeal, the petitioner contends that his 50-year adult
sentence, imposed for a crime he committed when he was 16 years old, is unconstitutional as
applied under the eighth amendment to the United States Constitution (U.S. Const., amend.
VIII) and under Illinois’s proportionate penalties clause (Ill. Const. 1970, art. I, § 11). For the
reasons that follow, we vacate the petitioner’s sentence and remand for resentencing.

I. BACKGROUND

For purposes of brevity we set forth only those facts and procedural history relevant to the
resolution of the issues in this appeal. In 2009, the 16-year-old petitioner was charged with
multiple counts of first degree murder (720 ILCS 5/9-1(a)(1), (a)(2) (West 2008)) in the
shooting of the victim, Jessica Bazan, including that he personally discharged the firearm that
caused her death. The petitioner was transferred to be tried as an adult under the mandatory
transfer provision of the Juvenile Court Act of 1987 (705 ILCS 405/5-120 (West 2008)).

A. Trial

The following evidence was adduced at the petitioner’s jury trial. Serena Ortiz and her
10-year-old son, Jai Cuevez, testified that on the evening of May 16, 2009, they were inside
their second-floor apartment at 8311 South Brandon Avenue. At about 10 p.m., Ortiz was
speaking on the telephone, while Cuevas was looking out the window and saw Bazan (who
was Ortiz’s uncle’s fiancée) pulling up in front of the building in her red Chevrolet Caprice.
Ortiz looked out the window, waved to Bazan, and told her “to hold on” while she finished her
conversation in another room. Cuevas continued to look out the window. When Ortiz returned,
both she and Cuevas saw a figure in a black hoodie approach Bazan’s car, fire two shots inside,
and run toward a white “cop” or “bubble” (Ford Crown Victoria) car, which they identified
from a photo at trial. Neither Ortiz nor Cuevas could see the offender’s face because it was too
dark.

The forensic pathologist who performed the autopsy on Bazan testified that Bazan was shot
twice in her right thigh and died as a result of those wounds.

Sammy Trice, age 23 and a former member of the Black P Stones gang, next testified that
at about 9:30 p.m., on May 16, 2009, he and Steven Ward drove Ward’s white Ford Crown
Victoria, previously identified by Ortiz and Cuevas as the vehicle used by the offender to flee
the scene of the shooting, to pick up four minors: (1) Trice’s 15-year-old cousin, Mark
Matthews, who remains a member of the Black P Stones; (2) 14-year-old Devon Brunt;
(3) 16-year-old Devaunte Johnson; and (4) the 16-year-old petitioner.

Trice averred that he drove the car to an alley on 83rd Street between Coles Avenue and
South Shore Drive because he wanted to purchase marijuana. Trice explained that the Black P
Stones had a “stash house” where they kept their drugs and “nation guns,” which were
available for use to all members. Once there, Trice and the petitioner exited the car, and the
petitioner went to the “stash house.” Upon his return, Trice proceeded to drive down Brandon
Avenue and stopped at a stop sign to “roll a blunt,” when he heard the petitioner say “There go

-0
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them guys right there.” According to Trice, the petitioner then exited the vehicle, walked
toward the passenger side of a parked red vehicle and fired shots inside. Trice claimed that he
tried to flee in Ward’s car, but the petitioner ran after him and jumped inside. Trice “hollered
and cursed” at the petitioner to get out, and as he pulled into an alley, the petitioner jumped out
and fled. Soon thereafter Trice was pulled over by the police, and all five men were arrested
and taken into custody. Once there, Trice identified the petitioner as the shooter from a photo
array. He again identified the petitioner as the shooter in open court.

19 On cross-examination, Trice acknowledged that when he was brought to the police station,
he thought that he was being arrested for Bazan’s murder. Trice admitted that he initially lied
to police about what he saw. He explained that the police told him that both he and his cousin,
Matthews, would be charged with murder, and he did not want that to happen. Trice
acknowledged that he did not identify the petitioner from a photo array until 9:12 a.m. on the
following morning, after speaking to his mother and to the detectives, who told him that
Matthews’s story was “falling apart.”

q10 Matthews, age 15, testified consistently with Trice. In addition, he provided testimony
regarding the motive for the shooting. Specifically, Matthews testified that two days prior to
the shooting, he was near a store on 83rd Street and Cottage Grove Avenue when he was
approached by a group of rival Latin King gang members, who asked him if he was a Black P
Stone. Matthews stated that when he answered in the affirmative, they “jumped him,” striking
him several times and causing multiple abrasions on his face. Matthews’s aunt filed a police
report in regard to this incident.

q11 Matthews averred that at about 9 p.m. on the day of the shooting, he was playing basketball
with Brunt, Johnson, and the petitioner when a red car pulled up and several individuals inside,
whom Matthews identified as members of the Latin Kings, “threw their gang signs” at them.
Soon thereafter, Trice appeared in a white car with Ward and drove them all to a house where
the Black P Stones kept their drugs and weapons. Contrary to Trice’s testimony, Matthews
averred that the petitioner alone exited the car, went to the stash house, and returned several
minutes later. Matthews testified that later when Trice stopped the car at a stop sign on
Brandon Avenue, the petitioner exited the car and fired gunshots toward a red car that was
parked on the street and that looked like the car belonging to the Latin Kings who had flashed
their gang insignia at them earlier that day.

12 On cross-examination, Matthews admitted that he initially lied to the police about who had
committed the crime and implicated James Jones (James), who is a member of a rival gang, the
Apache Stones. He eventually identified the petitioner as the shooter and picked him out of a
photo array. Matthews explained that he did not identify the petitioner as the shooter until the
detectives returned and told him that his cousin, Trice, and Ward had not implicated James but
had instead identified the petitioner as the shooter.

q13 The owner of the white Ford Crown Victoria, Ward, next testified that he uses this vehicle
to “taxi” locals around the neighborhood because regular taxi cab companies do not venture to
that area of Chicago. He explained that on May 16, 2009, he loaned his car to Trice and
together they picked up and drove three of Trice’s friends, whom Ward did not know. Ward
testified consistently with Trice and Matthews about what transpired that evening, including
his witnessing of the shooting. Ward, however, did not identify the petitioner as the shooter
(either when he was arrested by the police or at trial).
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Several police officers testified to their efforts in arresting the suspects after receiving a
flash message describing the getaway vehicle. The officers arrested all five individuals inside
the vehicle (Trice, Brunt, Johnson, Matthews, and Ward) and performed gunshot residue tests
on them. All of those tests were negative for gunshot residue.

Aisha Jones (Jones), age 17 and the petitioner’s brother’s girlfriend as well as the sister of
James Jones, next testified that the petitioner is “like a little brother to her.” She testified that in
2009, both the petitioner and his brother were members of the Black P Stones gang.

Jones testified that at about 10 p.m. on the night of the shooting, she was with the
petitioner’s brother when he received a telephone call and eventually proceeded to the corner
of 81st Street and Coles Avenue, where they picked up the petitioner. Jones testified that the
petitioner, who was wearing a navy blue hoodie, entered the car and said, “I just shot a [Latin]
King in his face.” Jones testified that everyone in the car asked the petitioner “if he be for real”
because the petitioner often joked around and was a playful person. The petitioner “swore to
God” and “on Jeff [Fort, the head of the Black P Stones gang]” that he was telling the truth.

Jones testified that on the following morning, she also heard the petitioner telling his
brother that “he shot a King in the face.” According to Jones, when the petitioner’s brother
mentioned a woman, the petitioner told him that he “shot a King” and “didn’t shoot no lady.”

On cross-examination, Jones explained that she was not concerned about what she had
heard from the petitioner because he “always play like this.” Jones also admitted that she did
not go to the police station to make a statement about what she had heard, until later that day
when she found out that her brother, James, had been arrested in connection with the shooting.

Chicago police detective Michele Moore-Grose also testified that in investigating the
instant case, she interviewed the responding officers and several witnesses, including Ortiz and
Cuevas. The detective afterward interrogated all five suspects (Trice, Ward, Matthews,
Johnson, and Brunt) that were arrested in the white Ford Crown Victoria near the scene of the
shooting. She acknowledged that after speaking to Matthews, her investigation first focused on
James, whom she arrested on May 17, 2009. She explained, however, that after further
interrogation of the witnesses and after speaking to Aisha Jones, her investigation changed
course and focused on the petitioner.

The defense offered no evidence at trial. After hearing closing arguments, the jury found
the petitioner guilty of four counts of first degree murder. The jury also specially found that the
petitioner had personally discharged the firearm that proximately caused Bazan’s death.

B. Sentencing

At the sentencing hearing, the court first heard the victim impact statement written by the
victim’s mother. Subsequently, in aggravation, the State called several police officers to testify
to incidents in which the petitioner had been arrested when he was just 14 and 15 years old.
Specifically, the officers testified to having previously arrested the petitioner for (1) a burglary
in progress, wherein the petitioner was found in the “back seat of a vehicle” where the ignition
was peeled and the vehicle was reported stolen; (2) attempted robbery, where the 15-year-old
petitioner tried to take money from an 18-year old victim’s pocket and hit the victim;
(3) resisting arrest, when the petitioner, together with several other members of the Black P
Stones gang, “interfered in the placing into custody of another narcotics related arrestee”;
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(4) robbery, wherein the victim identified several individuals who had battered him and taken
his wallet, including the petitioner; and (5) “flashing gang signs.”

In contrast to the officers’ testimony, the petitioner’s presentencing investigation report
(PSI), which was introduced at the sentencing hearing, reflected only a single finding of
delinquency for theft.

In mitigation, defense counsel argued that the petitioner was remorseful, that he was 16
years old at the time of the shooting, that his parents have been present in court and in his
“entire life,” that he has no history of mental illness, and that he struggled with school but had
completed two years of high school with special assistance classes. In addition, defense
counsel explained that the defendant’s previous arrests can be explained by the fact that he
“exists in a world where there is violence” and “senseless deaths.” Counsel also emphasized
that the petitioner was not alone and that he was very susceptible to the influence of others. In
allocution, the petitioner apologized for what had happened to the victim’s family and
expressed that he was “really sorry.”

The State argued that the petitioner’s arrests as a minor showed “the making of a gang
member” and contended that the petitioner “had choices at the age of 14 and yet continued
again and again to commit crimes.” The State claimed that the petitioner “chose to be a Black P
Stone” and that he “chose to have that life.” The State further argued for an extended sentence
in order “to deter others from committing the same crime” and “to send a message” to the
community and to gang members. As the State explained, “these sentences are necessary to
deter others from that conduct.”

After hearing arguments by both parties, the circuit court sentenced the petitioner to 50
years’ imprisonment with 3 years of mandatory supervised release. In doing so, the court stated
that it had “considered all of the relevant statutory requirements, including, but not limited to”
(1) the evidence at trial, (2) the gravity of the offense, (3) the PSI, (4) the financial impact of
incarceration to a limited extent given the petitioner’s age, his not having children or
dependents, (5) evidence in aggravation and mitigation, (6) potential substance abuse issues,
(7) treatment, (8) potential for rehabilitation, (9) the possibility of alternative sentencing,
(10) the petitioner’s statement in allocution, (11) the victim impact statement, and (12) “all
hearsay considered at the hearing deemed relevant and reliable.”

C. Direct Appeal

The petitioner filed a direct appeal with this court on June 27, 2011, arguing that (1) the
trial court had improperly admitted Trice’s prior consistent statements from his grand jury
testimony to bolster his and Matthews’s testimony at trial and (2) the State committed error in
its rebuttal remarks when it improperly bolstered Jones’s testimony. See People v. Buffer, 2012
IL App (1st) 102411-U, 99 48, 70.

During the pendency of this appeal, on June 25, 2012, the United States Supreme Court
decided Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455 (2012), holding that because
juvenile offenders are less culpable than adults who commit the same crime and are far more
capable of rehabilitation, a mandatory sentence of life without the possibility of parole violates
the eighth amendment.

On July 24, 2012, the petitioner filed a motion seeking leave to file a supplemental brief
addressing the impact of Miller on his 50-year sentence. The State objected, and we denied

-5-

A5

SUBMITTED - 1151123 - Criminal Appeals, OAG - 5/31/2018 12:54 PM



31

132

33

134
135

136

q37
q38

139

122327

leave on August 7, 2012. On August 9, 2012, the petitioner filed a motion to reconsider, and
the State responded, renewing its objection.

On August 16, 2012, we affirmed the petitioner’s conviction. See Buffer, 2012 IL App (1st)
102411-U, 9961, 74. In doing so, we agreed with the petitioner that Trice’s grand jury
testimony was inadmissible and constituted an abuse of the trial court’s discretion. In addition,
we stated that we were “inclined to agree” that the scope of the State’s rebuttal “exceeded the
bounds of proper comment” since it was “not based upon any facts or reasonable inferences in
the record.” Buffer, 2012 IL App (1st) 102411-U, g 74. Nonetheless, we found that in light of
the overwhelming evidence of the petitioner’s guilt, these errors did not rise to the level of
plain error so as to permit our review. See Buffer, 2012 IL App (1st) 102411-U, 9 75.

On August 17, 2012, a day after we issued our Rule 23 order, we also denied as moot the
petitioner’s motion to reconsider our denial of his request to supplement his brief to address his
sentence in the context of Miller, 567 U.S. 460, 132 S. Ct. 2455.

The petitioner subsequently sought leave to appeal to our supreme court, but his petition
was denied. See People v. Buffer, No. 115148 (Ill. Jan. 30, 2013) (table).

D. Post-Conviction

On May 23, 2014, the petitioner filed a pro se postconviction petition, arguing that his
50-year sentence is a de facto life sentence that violates the eighth amendment of the United
States Constitution (U.S. Const., amend. VIII) and the proportionate penalties clause of the
[linois Constitution (Ill. Const. 1970, art. I, § 11). The petitioner cited to Miller, 567 U.S. 460,
132 S. Ct. 2455, and several Illinois decisions relying on Miller, and emphasized the
diminished culpability of juveniles and their enhanced rehabilitative capacity. The petitioner
asked the court to vacate his sentence and remand for a new sentencing hearing “so that
petitioner is able to re-enter society as a productive and useful citizen.”

The circuit court summarily dismissed the petitioner’s pleading, finding his claims to be
“frivolous and patently without merit.” The petitioner now appeals the summary dismissal of
his petition.

II. ANALYSIS

At the outset we note that the Post-Conviction Hearing Act (Act) (725 ILCS 5/122-1 et segq.
(West 2012)) provides a three-step process by which a convicted defendant may assert a
substantial denial of his or her constitutional rights in the proceedings that led to the
conviction. People v. Edwards,2012 1L 111711, q 21; People v. Tate,2012 IL 112214, 9 8; see
also People v. Walker, 2015 IL App (1st) 130530, 9 11 (citing People v. Harris, 224 111. 2d 115,
124 (2007)). A proceeding under the Act is a collateral attack on a prior conviction and
sentence and is therefore “not a substitute for, or an addendum to, direct appeal.” People v.
Kokoraleis, 159 11l. 2d 325, 328 (1994), see Edwards, 2012 1L 111711, 21; People v.
Barrow, 195 1lIl. 2d 506, 519 (2001). Accordingly, any issues that were decided on direct
appeal are res judicata, and any issues that could have been presented on direct appeal, but
were not, are waived. Edwards, 2012 IL 111711, 9 21; see also People v. Reyes, 369 Ill. App.
3d 1, 12 (2006).

At the first stage of a postconviction proceeding, such as here, the trial court must only
determine whether the petition sets forth a “gist” of a constitutional claim. People v. Boclair,
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202 I11. 2d 89, 99-100 (2002); see also 725 ILCS 5/122-2.1 (West 2012); People v. Ross, 2015
IL App (1st) 120089, 9] 30 (citing People v. Jones, 213 1ll. 2d 498, 504 (2004)). At this stage of
postconviction proceedings, all well-pleaded allegations in the petition must be construed as
true, and the court may not engage in any factual determinations or credibility findings. See
People v. Plummer, 344 111. App. 3d 1016, 1020 (2003) (“The Illinois Supreme Court *** [has]
recognized that factual disputes raised by the pleadings cannot be resolved by a motion to
dismiss at either the first stage *** or at the second stage *** [of postconviction proceedings],
rather, [they] can only be resolved by an evidentiary hearing ***.”); see also People v.
Coleman, 183 1ll. 2d 366, 380-81 (1998) (noting that the supreme court has “foreclosed the
circuit court from engaging in any fact-finding at a dismissal hearing because all well-pleaded
facts are to be taken as true at this point in the proceeding”).

140 The “gist” is a low threshold, and the trial court may summarily dismiss the petition only if
it finds the petition to be frivolous or patently without merit. See Jones, 213 Ill. 2d at 504; Ross,
2015 IL App (1st) 120089, 9 30; see also People v. Hodges, 234 1l1. 2d 1, 10 (2009). A petition
is frivolous or patently without merit only if it has no arguable basis either in law or in fact.
People v. Tate, 2012 1L 112214, 9 9. Our supreme court has explained that a petition lacks an
arguable basis where it “is based on an indisputably meritless legal theory or a fanciful factual
allegation”—in other words, an allegation that is “fantastic or delusional,” or is “completely
contradicted by the record.” (Internal quotation marks omitted.) Hodges, 234 1ll. 2d at 13, 16;
People v. Brown, 236 111. 2d 175, 185 (2010); see also Ross, 2015 IL App (1st) 120089, 4 31.
Our review of summary dismissal is de novo. Tate, 2012 1L 112214, 9 10.

141 On appeal, the petitioner contends that the trial court erred when it summarily dismissed
his pro se petition because he made the gist of a meritorious claim that his 50-year sentence
violated his constitutional rights both under the eighth amendment of the United States
Constitution (U.S. Const., amend. VIII) and the proportionate penalties clause of the Illinois
Constitution (Ill. Const. 1970, art. I, § 11).

142 The petitioner explains that the sentencing statutes under which he was sentenced
mandated that the trial court sentence him to a minimum of 45 years in prison—specifically, a
minimum of 20 years for first degree murder (see 730 ILCS 5/5-8-1(a)(1)(a) (West 2008)
(providing a range of 20 to 60 years)) plus a mandatory 25-year firearm enhancement (see 730
ILCS 5/5-8-1(a)(1)(d)(ii1) (West 2008) (requiring 25 years to be added to a murder sentence if
a firearm was used that proximately caused the death of the victim)). Accordingly, even though
the trial judge sentenced the petitioner at the bottom of the applicable first degree murder
range, his aggregate sentence totaled 50 years. In addition, the petitioner points out that under
the “truth in sentencing” statute, he is required to serve this sentence in its entirety. See 730
ILCS 5/3-6-3(a)(2)(1) (West 2008) (“a prisoner who is serving a term of imprisonment for first
degree murder *** shall receive no [sentence] credit and shall serve the entire sentence
imposed by the court”). The petitioner argues that this lengthy term is equivalent to a
mandatory life sentence. Accordingly, he contends that because the interaction of the
aforementioned statues prevented the trial court from exercising any discretion or taking into
consideration his youth and rehabilitative potential the overall effect of the statutory scheme as
applied to him violated both the eighth amendment of the federal constitution (U.S. Const.,
amend. VIII) and the proportionate penalties clause of the Illinois Constitution (Ill. Const.
1970, art. I, § 11).
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143 A strong presumption exists that statutes are constitutional and courts will uphold a statute
whenever reasonably possible, resolving all doubts in favor of the statute’s validity. People v.
Patterson, 2014 1L 115102, 9 90. In addition, the challenging party has the burden of rebutting
this presumption. People v. Willis, 2013 IL App (1st) 110233, 943. We review a statute’s
constitutionality de novo. Patterson, 2014 1L 115102, 9 90.

q 44 A. Eighth Amendment—As Applied to the Petitioner

145 We first turn to the petitioner’s assertion that his 50-year sentence is effectively a
mandatory life sentence that is prohibited under the federal constitution. The eighth
amendment to the United States Constitution, which is applicable to the States through the
fourteenth amendment, provides: “Excessive bail shall not be required nor excessive fines
imposed, nor cruel and unusual punishments inflicted.” U.S. Const., amend. VIII. This
amendment guarantees individuals the right not to be subjected to excessive sanctions and
reaffirms the government’s duty to respect the dignity of all persons. Roper v. Simmons, 543
U.S. 551, 560 (2005). The amendment flows from the basic precept that the punishment for
crimes should be graduated and proportioned to the offense. Roper, 543 U.S. at 560. The
Supreme Court has repeatedly held that the prohibition against cruel and unusual punishment
must be interpreted through “the evolving standards of decency that mark the progress of a
maturing society.” (Internal quotation marks omitted.) Roper, 543 U.S. at 561.

946 The United States Supreme court has repeatedly recognized the special characteristics of
juvenile offenders, including: (1) that they lack maturity and have an underdeveloped sense of
responsibility which leads to poor decision making (Roper, 543 U.S. at 569); (2) that they are
more susceptible to negative influences and peer pressure and therefore lack the ability to
extricate themselves from “horrific, crime-producing settings” (Miller, 567 U.S.at _ , 132 S.
Ct. at 2464; Graham v. Florida, 560 U.S. 48, 68 (2010)); and (3) that they are more capable of
change than adults and less likely to be of “irretrievably depraved character” (Graham, 560
U.S. at 68).

147 In recognition of these characteristics, in the last 15 years, the Supreme Court has decided
four landmark opinions applying the eighth amendment to juveniles. In Roper, the Supreme
Court held that the eighth amendment prohibits the imposition of the death penalty where an
offender was under 18 years old when he committed the offense. Roper, 543 U.S. at 578. Five
years, later, in Graham, the Supreme court held that the eighth amendment prohibited the
imposition of life without parole on a juvenile offender who did not commit homicide.
Graham, 560 U.S. at 74.

148 During the pendency of the petitioner’s direct appeal, in Miller, the Supreme Court held
that the eighth amendment “forbids a sentencing scheme that mandates life in prison without
possibility of parole for juvenile offenders.” Miller, 567 U.S.at __ , 132 S. Ct. at 2469. Citing
its earlier decisions in Roper and Graham, the Court explained that “children are
constitutionally different from adults for purposes of sentencing” (Miller, 567 U.S.at _ , 132
S. Ct. at 2464) and that “in imposing a State’s harshest penalties, a sentencer misses too much
if he treats every child as an adult” (Miller, 567 U.S. at __, 132 S. Ct. at 2468). The Supreme
Court emphasized that a mandatory sentencing scheme for juveniles prevents the trial court
from considering numerous mitigating factors, such as the juvenile offender’s age and
attendant characteristics; the juvenile’s family and home environment and the circumstances
of the offense, including the extent of the juvenile’s participation and the effect of any familial
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or peer pressure; the juvenile’s possible inability to interact with police officers or prosecutors
or incapacity to assist his or her own attorneys; and “the possibility of rehabilitation even when
the circumstances most suggest it.” Miller, 567 U.S. at __ , 132 S. Ct. at 2468. The Court
concluded:

“[A] judge or jury must have the opportunity to consider mitigating circumstances
before imposing the harshest possible penalty for juveniles. By requiring that all
children convicted of homicide receive lifetime incarceration without possibility of
parole, regardless of their age and age-related characteristics and the nature of their
crimes, the mandatory sentencing schemes before us violate this principle of
proportionality, and so the Eighth Amendment’s ban on cruel and unusual
punishment.” Miller, 567 U.S.at |, 132 S. Ct. at 2475.

149 The Court further clarified that its holding was not a categorical prohibition of
life-without-parole sentences for juvenile murderers. Miller, 567 U.S. at  , 132 S. Ct. at
2469. Rather, the Court’s holding required that life-without-parole sentences be based on
judicial discretion rather than statutory mandates. Miller, 567 U.S. at _ , 132 S. Ct. at 2469.

9150 Most recently, in Montgomery v. Louisiana, 577 U.S.  , 136 S. Ct. 718, 732-34
(2016) the United States Supreme Court elaborated on its ruling in Miller, holding that Miller
was retroactive on state collateral review because it announced a new substantive
constitutional rule. Montgomery, 577 U.S. at __ , 136 S. Ct. at 732-34. In doing so, the
Supreme Court explained that the “central substantive guarantee” of the amendment is
protection against disproportionate punishment and that Miller was based on a “line of
precedent holding certain punishments disproportionate when applied to juveniles.”
Montgomery, 577 U.S. at __ , 136 S. Ct. at 732. The Supreme Court further found that this
eighth amendment protection “goes far beyond the manner of determining a defendant’s
sentence.” Montgomery, 577 U.S. at __ , 136 S. Ct. at 732-33.

951 The Court in Montgomery analyzed the principal premise of Miller that children are
constitutionally different from adults for purposes of sentencing because of their diminished
culpability and better prospect of reform. Montgomery, 577 U.S. at ___, 136 S. Ct. at 732-33.
The Court noted that Miller did more than require a sentencer to consider a juvenile offender’s
youth before imposing life without parole; instead it established that “the penological
justifications for life without parole collapse in light of ‘the distinctive attributes of youth.’
[Citation.]” Montgomery, 577 U.S. at __, 136 S. Ct. at 734. As the Court in Montgomery
explained:

“Because Miller determined that sentencing a child to life without parole is excessive

for all but ¢ “the rare juvenile offender whose crime reflects irreparable corruption,””’

[citation], it rendered life without parole an unconstitutional penalty for ‘a class of

defendants because of their status’—that is, juvenile offenders whose crimes reflect the

transient immaturity of youth. [Citation.] As a result, Miller announced a substantive

rule of constitutional law. Like other substantive rules, Miller is retroactive because it

‘ “necessarily carr|[ies] a significant risk that a defendant” *—here, the vast majority of

juvenile offenders—° “faces a punishment that the law cannot impose upon him.”’
[Citation.]” Montgomery, 577 U.S. at __ , 136 S. Ct. at 734.

952 On appeal, the State initially contends that the petitioner failed to set forth a gist of a

meritorious claim of an eighth amendment violation because Miller applied only to mandatory

life sentences without the possibility of parole, and not to discretionary sentences, such as the
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one here, where the trial court had the ability to consider the petitioner’s mitigating evidence
and criminal history before imposing the minimum sentence. We acknowledge that when the
parties filed this appeal, our appellate court had split on this issue, with some holding that
under Montgomery, Miller’s prohibition against mandatory life sentences without parole for
juveniles applied equally to discretionary life sentences without parole (see, e.g., People v.
Nieto, 2016 IL App (Ist) 121604, 99 46-49; People v. Ortiz, 2016 IL App (1st) 133294,
99 16-25; People v. Gipson, 2015 IL App (1st) 122451), while others maintained that Miller
was reserved for mandatory sentences alone (see, e.g., People v. Wilson, 2016 IL App (1st)
141500, 9 30; People v. Cavazos, 2015 IL App (2d) 120444, 99 87-88; People v. Banks, 2015
IL App (1st) 130985, 49 20-24).

53 After the parties filed their briefs in this case, however, our supreme court decided People
v. Reyes, 2016 IL 119271, which directly impacts our decision in this case. In Reyes, our
supreme court explicitly held that a de facto life sentence for a juvenile violates the eighth
amendment of the United States Constitution. In that case, a juvenile defendant was convicted
of first degree murder and two counts of attempted murder and sentenced to a mandatory
minimum term of 97 years’ imprisonment. Reyes, 2016 IL 119271, §2. On appeal, the
defendant argued that as per the rationale in Miller, his sentence violated the eighth
amendment prohibition against mandatory life sentences for juvenile murder defendants.
Reyes, 2016 IL 119271, 9 2. The appellate court rejected the defendant’s argument and refused
to extend Miller beyond actual life sentences to de facto life terms. Reyes, 2016 IL 119271, 9] 6.

954 Our supreme court disagreed and reversed the appellate court’s decision, holding that a
“mandatory term of years that is the functional equivalent of life without the possibility of
parole constitutes cruel and unusual punishment in violation of the eighth amendment.” Reyes,
2016 IL 119271, 9 9. As our supreme court explained:

“A mandatory term-of-years sentence that cannot be served in one lifetime has the
same practical effect on a juvenile defendant’s life as would an actual mandatory
sentence of life without parole—in either situation the juvenile will die in prison.
Miller makes clear that a juvenile may not be sentenced to a mandatory, unsurvivable
prison term without first considering in mitigation his youth, immaturity, and potential
for rehabilitation.” Reyes, 2016 IL 119271, 9.

q55 In addition our supreme court held:

“‘[T]he teachings of the Roper/Graham/Miller trilogy require sentencing courts to
provide an individualized sentencing hearing to weigh the factors for determining a
juvenile’s “diminished culpability and greater prospects for reform” when, as here, the
aggregate sentences result in the functional equivalent of life without parole. To do
otherwise would be to ignore the reality that lengthy aggregate sentences have the
effect of mandating that a juvenile “die in prison even if a judge or jury would have
thought that his youth and its attendant characteristics, along with the nature of his
crime, made a lesser sentence (for example, life with the possibility of parole) more
appropriate.” [Citation.] Such a lengthy sentence “ ‘means denial of hope; it means that
good behavior and character improvement are immaterial; it means that whatever the
future might hold in store for the mind and spirit of [the juvenile convict], he will
remain in prison for the rest of his days.” ” [Citation.] That is exactly the result that
Miller held was unconstitutional.” [Citation.]” (Emphasis omitted.) Reyes, 2016 IL
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119271, 99 (quoting Bear Cloud v. State, 2014 WY 113, 933, 334 P.3d 132 (Wyo.
2014)).

956 Accordingly, under the holding in Reyes, if we were to find that the petitioner’s 50-year
sentence constitutes a de facto life sentence, we would be compelled to conclude that such a
sentence, without consideration of the factors unique to juveniles, is unconstitutional as
applied to him under the eighth amendment.

57 While our supreme court in Reyes extended Miller to de facto life sentences because they
“cannot be served in one lifetime” it left open the question of what age constitutes a “lifetime”
and who gets to make that determination. Various panels of our appellate court appear to be
split on this issue and further disagree as to whether it is even appropriate for a court of review
to reflect on questions of biology and statistics. See People v. Harris, 2016 IL App (1st)
141744, 9 52; see also People v. Jackson, 2016 IL App (1st) 143025, 9 57 (recognizing that
appellate courts “need a consistent and uniform policy on what constitutes a de facto life
sentence”). As the court in Jackson, 2016 IL App (1st) 143025, 9§ 57, aptly pointed out:

“Is it simply a certain age upon release? If so, is it age 65 *** or 90? Should the age
vary by ethnicity, race or gender? If we are going to consider more than age, what
societal factors or health concerns should impact our assessment of a de facto life
sentence. These are policy considerations that are better handled in a different forum.”

958 While we recognize the dilemma in grappling with such complex questions, contrary to the
State’s position, we do not see how justice is better served by avoiding them. In Gipson, the
appellate court did wrestle with these issues, noting that in “determining whether a particular
term of years is a natural life sentence in disguise,” the court was required to “consider whether
the defendant may be released from prison in his lifetime.” Gipson, 2015 IL App (1st) 122451,
9 66. In doing so, the court in Gipson considered, inter alia, the potential credit available to the
defendant, the defendant’s projected parole date as indicated on the Illinois Department of
Corrections (IDOC) website, and the defendant’s own alleged life expectancy. Gipson, 2015
IL App (1st) 122451, 9] 66.

59 Subsequently, in dealing with the same issue in People v. Sanders, 2016 IL App (1st)
121732-B, 926, the appellate court relied on the United States Sentencing Commission
Preliminary Quarterly Data Report, indicating that “a person held in a general prison
population has a life expectancy of about 64 years” and that this estimate “probably overstates
the average life expectancy for minors committed to prison for lengthy terms.” Sanders, 2016
IL App (Ist) 121732-B, 9 26. As the court in Sanders explained:

“ ‘A person suffers a two-year decline in life expectancy for every year locked
away in prison. Evelyn J. Patterson, The Dose-Response of Time Served in Prison on
Mortality: New York State, 1989-2003, 103 Am. J. of Pub. Health 523, 526 (2013). The
high levels of violence and communicable diseases, poor diets, and shoddy health care
all contribute to a significant reduction in life expectancy behind bars. See United
States v. Taveras, 436 F. Supp. 2d 493, 500 (E.D.N.Y. 2006) (finding “persistent
problems in United States penitentiaries of prisoner rape, gang violence, the use of
excessive force by officers, [and] contagious diseases” that lead to a lower life
expectancy in prisons in the United States), aff’d in part, vacated in part sub nom.
United States v. Pepin, 514 F.3d 193 (2d Cir. 2008); John J. Gibbons & Nicholas de B.
Katzenbach, Confronting Confinement 11 (2006). Entering prison at a young age is
particularly dangerous. Youth incarcerated in adult prisons are five times more likely to
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be victims of sexual or physical assault than are adults. [Citation]; Deborah LaBelle,
Michigan Life Expectancy Data for Youth Serving Natural Life Sentences, http:
//fairsentencingofyouth.org/wp-content/uploads/2010/02/Michigan-Life-Expectancy-
Data-Youth-Serving-Life.pdf (last visited Dec. 12, 2013).” [Citation.]” Sanders, 2016
IL App (Ist) 121732-B, 9 26 (quoting Nick Straley, Miller’s Promise: Re-Evaluating
Extreme Criminal Sentences for Children, 89 Wash. L. Rev. 963, 986 n.142 (2014)).

960 Most recently, the appellate court in Harris, 2016 IL App (1st) 141744, 99 53-54, agreed
with Sanders, noting that the lower life expectancy of minors committed to prison for lengthy
terms was “not surprising given the harshness of a lifetime spent in a state penitentiary.”

T61 With these principles in mind, we further note that while our supreme court has not yet
attempted to delineate what constitutes a lifetime,' in finding de facto life sentences
unconstitutional, it relied heavily on the reasoning of the Wyoming Supreme Court in Bear
Cloud v. State, 2014 WY 113, 933, 334 P.3d 132 (Wyo. 2014). That decision explicitly found
that an aggregate 45-year sentence imposed on a 16-year-old triggered the eighth amendment’s
prohibition against mandatory life sentences. See Bear Cloud, 2014 WY 113, 99 31-37.

9162 Under these circumstances, we conclude that the petitioner’s 50-year sentence is a de facto
life sentence. The petitioner was born on March 17, 1993. He was placed into custody on May
12, 2009. According to the IDOC website, of which we may take judicial notice (see People v.
Sanchez, 404 111. App. 3d 15, 17 (2010) (finding that this court can take judicial notice of the
IDOC website)), the petitioner’s projected parole date is May 12, 2059, at which point he will
be 66 years old. The petitioner’s projected discharge date is May 12, 2062, at which point he
will be 69. Accordingly, as a practical matter, the petitioner, whose average life expectancy is
at best 64 years, will not have a meaningful opportunity for release. See Reyes, 2016 IL
119271, 99 9-10 (“a mandatory term-of-years sentence that cannot be served in one lifetime
has the same practical effect on a juvenile defendant’s life as would an actual mandatory
sentence of life without parole); see also State v. Null, 836 N.W.2d 41, 71 (Iowa 2013)
(“[W]hile a minimum of 52.5 years imprisonment is not technically a life-without-parole
sentence, such a lengthy sentence imposed on a juvenile is sufficient to trigger Miller-type
protections. Even if lesser sentences than life without parole might be less problematic, we do
not regard the juvenile’s potential future release in his or her late sixties after a half century of
incarceration sufficient to escape the rationales of Graham or Miller. The prospect of geriatric
release, if one is to be afforded the opportunity for release at all, does not provide a
‘meaningful opportunity’ to demonstrate the ‘maturity and rehabilitation’ required to obtain
release and reenter society as required by Graham, 560 U.S. at [75], 130 S. Ct. at 2030 ***);
see also Bear Cloud, 2014 WY 113, 933, 334 P.3d 132 (holding that aggregate 45-year
sentence was unconstitutional under Miller because “[s]uch a lengthy sentence means denial of
hope; it means that good behavior and character improvement are immaterial; it means that
whatever the future might hold in store for the mind and spirit of [the juvenile convict], he will
remain in prison for the rest of his days” (internal quotation marks omitted)).

163 In coming to this decision, we reject the State’s contention that the trial court already had
the opportunity to consider all the mitigating evidence in favor of the petitioner, including his

'We note that in Reyes, the court did not have to grapple with the concerns facing us here because
the State conceded that the sentence imposed (97 years, of which the defendant had to serve at least 89)
was a lifetime sentence. See Reyes, 2016 IL 119271, q 10.
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youth, and nonetheless sentenced him to a term of 50 years’ imprisonment. The record before
us reveals that although the trial court exercised discretion in imposing the petitioner’s
sentence, nothing in the record supports the State’s position that the court’s reasoning
comported with the juvenile sentencing factors recited in Roper, Graham, Miller, and
Montgomery. Those decisions unequivocally require that before sentencing a juvenile to life
without parole, the judge take into account “ ‘how children are different, and how those
differences counsel against irrevocably sentencing them to a lifetime in prison.” ”
Montgomery, 577 U.S.at __ , 136 S. Ct. at 733 (quoting Miller, 567 U.S. at __ , 132 S. Ct. at
2469). Specifically, those cases require that the sentencing court take into account (1) a child’s
diminished culpability and heightened capacity for change; (2) the fact that children are
immature, irresponsible, reckless, impulsive, and vulnerable to negative influences; and
(3) that they lack control over their environment and the ability to extricate themselves from
crime-producing circumstances. See Montgomery, 577 U.S. at __ , 136 S. Ct. at 733; Miller,
567 U.S.at __ , 132 S. Ct. at 2464.

We therefore conclude that under our supreme court’s decision in Reyes, the petitioner’s
sentence was an unconstitutional mandatory de facto life sentence. In light of this
determination we need not decide whether his sentence was also unconstitutional under the
Illinois proportionate penalties clause. Ill. Const. 1970, art. I, § 11.

The parties next disagree as to the proper remedy. The State urges us to decline the
petitioner’s request to remand for a new sentencing hearing and instead only remand to circuit
court for the second stage of postconviction proceedings.

While we recognize the relief following a first-stage dismissal under the Act ordinarily
involves remand for second stage proceedings, we believe that both judicial economy and the
particular issue raised in this appeal (namely the unconstitutionality of the petitioner’s
sentence under Reyes) require us to vacate the petitioner’s sentence and remand for
resentencing. See Nieto, 2016 IL App (Ist) 121604, 9 57 (remanding for a new sentencing
hearing on appeal from the dismissal of a postconviction petition raising the
unconstitutionality of the juvenile defendant’s sentence); see also People v. Davis, 2014 1L
115595, 99 1, 43 (remanding for a new sentencing hearing on appeal from the denial of leave to
file a successive petition).

Although disputed in the briefs, at oral argument, the State conceded that if we choose to
remand the cause for a new sentencing hearing, pursuant to Reyes, the petitioner is entitled to
elect to be resentenced under section 5-4.5-105 of the Unified Code of Corrections (Code)
(Pub. Act 99-69 (eff. Jan. 1, 2016) (adding 730 ILCS 5/5-4.5-105)). This recently enacted
statute requires that in determining the appropriate sentence for those offenders who
committed the offense when they were under 18, the sentencing judge take into account, along
with the factors in aggravation, numerous factors in mitigation particular to youth (and first
articulated under Roper, Miller, and Graham), such as, inter alia, age, impetuosity, level of
maturity, ability to consider risks and consequences of behavior, whether the juvenile was
subjected to outside pressure or negative influences, and the potential for rehabilitation. 730
ILCS 5/5-4.5-105 (West Supp. 2015). In addition, the statute gives the trial judge discretion to
decide whether or not to impose the previously mandatory firearm enhancements. See id.

In Reyes, after vacating the defendant’s de facto life sentence as unconstitutional under the
eighth amendment, our supreme court held, albeit with agreement of the parties, that pursuant
to section 4 of the Statute on Statutes (5 ILCS 70/4 (West 2014)), the defendant was entitled on
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remand to be resentenced under the new sentencing scheme found in section 5-4.5-105 of the
Code (730 ILCS 5/5-4.5-105 (West Supp. 2015)), even though that sentencing statute had not
become law until the parties had already filed their briefs in the case. See Reyes, 2016 IL
119271, 9 12 (“section 4 of the Statute on Statutes entitles a defendant ‘to be sentenced under
either the law in effect at the time the offense was committed or that [was] in effect at the time
of sentencing’ ™ (quoting People v. Hollins, 51 1l1. 2d 68, 71 (1972))). In doing so, the court in
Reyes found relevant that on remand the trial court would have the discretion not to apply the
firearm enhancement to the defendant’s sentence, thereby resulting in the mandatory minimum
aggregate being reduced to a term that would not constitute a de facto life sentence (namely 32
years). Accordingly, our supreme court held that “[b]ecause defendant would not be subject to
a mandatory, life-without parole sentence under section 5-4.5-105,” the cause should be
remanded to the trial court with direction that the new sentencing hearing be held in
accordance with that statute.

969 In the present case, once we vacate the petitioner’s sentence, on remand, the new
sentencing hearing will take place after the effective date of the current sentencing statute,
avoiding any retroactivity concerns. Section 4 of the Statute on Statutes explicitly states that
“[i]f any penalty, forfeiture or punishment be mitigated by any provision of a new law, such
provisions may, by the consent of the party affected, be applied to any judgment pronounced
after the new law takes effect.” 5 ILCS 70/4 (West 2014). The new sentencing procedure
(including the consideration of youth-specific factors and the trial court’s ability to forgo any
firearm enhancement) certainly mitigates the prior sentencing scheme, and the petitioner
undeniably consents to the trial court using this new procedure, once we pronounce the
judgment in this case. Accordingly, under these circumstances and pursuant to the rationale in
Reyes, we find that on remand the petitioner should be resentenced in accordance with section
5-4.5-105 of the Code (730 ILCS 5/5-4.5-105 (West Supp. 2015)). See Reyes, 2016 IL 119271,
9 12; Hollins, 51 1ll. 2d at 71 (holding that section 4 of the Statute on Statutes entitles a
defendant “to be sentenced under either the law in effect at the time the offense was committed
or that [is] in effect at the time of sentencing”).

9170 To be clear, in doing so, we neither condone the petitioner’s actions nor make any
representation as to what sentence the trial court, in its discretion, should impose. As the State
observed at oral argument, the petitioner in this instance repeatedly bragged to his fellow gang
members about committing the crime, which resulted in the death of an innocent woman. A
trial court following Miller, however, could find that this fact was either consistent with the
petitioner’s youth or consistent with the deliberate nature of the crime. Nonetheless, under the
eighth amendment, the process itself matters.”

*We note that despite the “feel-good” decision in Reyes and the new legislation regarding juveniles
in the criminal justice system, it is our view that the legislature has not taken sufficient steps to achieve
any real rehabilitation of those juveniles tried in adult criminal court. A juvenile (with or without gang
affiliation) placed in an adult prison system will quite likely be forced to join a gang inside that prison
system in order to survive. If, instead of cutting all the programs that could aid in rehabilitation, the
legislature were to require that all juveniles serving adult sentences in adult prison were separated from
adult inmates (and placed into mandatory education and/or work-training programs) and were further to
impose a mandatory judicial review of a juvenile’s sentence for future consideration of parole after half
of that sentence has been served, we believe that this would incentivize good behavior and better serve
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III. CONCLUSION
For the foregoing reasons, the judgment of the circuit court is reversed, and the cause is

remanded for resentencing in accordance with section 5-4.5-105 of the Code (730 ILCS
5/5-4.5-105 (West Supp. 2015)).

Reversed and remanded.

JUSTICE PUCINSKI, specially concurring.

While I agree with the majority on the result of this case, I would address Buffer’s
argument that the truth-in-sentencing statute (commonly referred to as the Truth in Sentencing
Act (730 ILCS 5/3-6-3(a)(2)(1) (West 2006))) by its nature eliminates the opportunity to
achieve parole and that for that reason alone the Truth in Sentencing Act as it applies to
juvenile offenders is unconstitutional. I have been concerned for some time that not enough
attention is given to this matter. See People v. Taylor, 2015 IL App (1st) 121577-U, q 81
(Mason, P.J., and Lavin, J., specially concurring “in the judgment only” to order authored by
Pucinski, J.).

On appeal, juvenile offenders generally rely on two statutes, automatic transfer and
mandatory sentences, when challenging an adult sentence as a de facto life sentence.

But the United States Supreme Court has been very clear that a sentence of life without the
possibility of parole is what has really driven the Miller, Roper, and Graham trilogy.

Since [ wrote Taylor, my opinion about the Truth in Sentencing Act related to juveniles has
not changed, and I am not the least concerned about repeating myself.

As I stated, “taken as it is written, the Truth in Sentencing Act is a stand-alone act that
should be considered separately for its constitutionality as applied to juvenile offenders such as
defendant here.” Taylor, 2015 IL App (1st) 121577-U, 9 45.

When a juvenile offender is tried as an adult and convicted and sentenced as an adult for
murder in the first degree, the Truth in Sentencing Act requires the juvenile offender to serve
100% of this sentence. Id. 9 46.

“This is not part of the sentencing scheme; it is part of the state’s criminal
procedure as a mandate to and for the authority of the Department of Corrections.

It is not a sentencing statute because it does not rely on any judge, or any court, to
impose or administer it. ¢ “Sentence” is the disposition imposed by the court on a
convicted defendant.” 730 ILCS 5/5-1-19 (West 20006).

It is a corrections statute because only the Department of Corrections can
administer it: ‘The Department of Corrections shall prescribe rules and regulations for
awarding and revoking sentence credit for persons committed to the Department *** a
prisoner who is serving a term of imprisonment for first degree murder *** shall
receive no sentence credit and shall serve the entire sentence imposed by the court.’
730 ILCS 5/3-6-3(a)(2)(1) (West 2006)[ ].

We recognize that in the Rubik’s cube of decision-making, a sentencing judge will,
and indeed must, consider all the moving parts: the crime, the class of crime, the

the purposes of rehabilitation and reinstatement into society. See Ron Berler, //linois Parolees.: Often
Undereducated, Unemployed—And Soon Back Behind Bars, Chi. Trib., Mar. 20,2017, § 1, at 15.
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aggravating and mitigating factors, the legally possible sentencing range, any
enhancements, any exceptions, mandatory sentencing, and what impact the Truth in
Sentencing Act will have. But, that is not to say that the Truth in Sentencing Act only
exists as an extension of the other sentencing factors. It has a life of its own; if it were
repealed tomorrow, the rest of the sentencing statutes would still exist. It is that
separate life of the Truth in Sentencing Act that is troubling where it intersects the
sentencing of juvenile offenders.

One of the required filters in sentencing juveniles is, and must be, their potential for
rehabilitation. It is a different prism than the potential of adult defendants for
rehabilitation. The United States Supreme Court and the Illinois Supreme Court have
acknowledged what every parent and every civilized society knows: children are
different from adults. They have a larger and potentially unlimited ability to change as
they mature, and those changes can be for the better, or unfortunately, for the worse,
depending in large part on their own history when dropped into the surroundings and
experiences of prison.

Indeed, the Unified Code of Corrections defines, as one of the powers and duties of
the Department of Corrections, the responsibility ‘to accept persons committed to it by
the courts of this State for care, custody, treatment and rehabilitation...” (Emphasis
added.) 730 ILCS 5/3-2-2(1)(a) (West [Supp. 2015]).

*#% [R]ehabilitation is firmly rooted in our legal history. This duty and the
responsibility for rehabilitation first appeared in 1973 (Ill. Rev. Stat. 1973, [ch. 38,
9 1003-2-2]). Before that, beginning in 1869, the Commissioners of the Penitentiary
were directed to provide ‘diminution of sentence if no infractions of the discipline’
occurred with reductions in sentence for good conduct. The prisoner would then get a
certificate of ‘restoration’ [(1869 Ill. Laws 81 (§ 2))]. By 1880, the Commissioners
were required to develop rules that ‘shall best conduce to the reformation of convicts’
(1. Rev. Stat. 1880, [ch. 108, 4 10]) and to provide for ‘good time’ for convicts who
followed the rules (Ill. Rev. Stat. 1880, [ch. 108, 9§ 45]).

‘When defining crimes and their penalties, the legislature must “consider the
constitutional goals of restoring an offender to useful citizenship and of providing a

penalty according to the seriousness of the offense.[”’] > People v. Leon Miller, 202 111.
2d 328, 338 (2002) (quoting People v. Taylor, 102 1ll. 2d 201, 206 (1984)).

In People v. Roper, 543 U.S. 551 (2005)[,] the U.S. Supreme Court in deciding that
the death penalty for juvenile offenders is unconstitutional stated: ‘The reality that
juveniles still struggle to define their identity means it is less supportable to conclude
that even a heinous crime committed by a juvenile is evidence of irretrievably depraved
character. From a moral standpoint it would be misguided to equate the failings of a
minor with those of an adult, for a greater possibility exists that a minor’s character
deficiencies will be reformed. Indeed, “the relevance of youth as a mitigating factor
derives from the fact that the signature qualities of youth are transient; as individuals
mature, the impetuousness and recklessness that may dominate in younger years can
subside.” > Roper[, 543 U.S. at 570 (quoting Johnson v. Texas, 509 U.S. 350, 368
(1993))].

Roper continues: ‘It is difficult even for expert psychologists to differentiate
between the juvenile offender whose crime reflects unfortunate yet transient
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immaturity and the rare juvenile offender whose crime reflects irreparable corruption.
As we understand it, this difficulty underlies the rule forbidding psychiatrists from
diagnosing any patient under 18 as having antisocial personality disorder, a disorder
also referred to as psychopathy or sociopathy, and which is characterized by
callousness, cynicism and contempt for the feelings, rights and suffering of others. If
trained psychiatrists with the advantage of clinical testing and observation refrain,
despite diagnostic expertise, from assessing any juvenile under 18 as having antisocial
personality disorder, we conclude that States should refrain from asking jurors to issue
a far graver condemnation—that a juvenile offender merits the death penalty. When a
juvenile offender commits a heinous crime, the State can exact forfeiture of some of the
most basic liberties, but the State cannot extinguish his life and his potential to attain a
mature understanding of his own humanity.’ (Internal [quotation marks] omitted.)
Roper[, 543 U.S. at 573-74].

While Roper was a death penalty case, and this case is not, the underlying
reasoning—that most juveniles are capable of rehabilitation, that it is impossible at
sentencing to predict which ones can be rehabilitated and to what degree, and that the
state must provide a meaningful opportunity for juvenile defendants to demonstrate
their rehabilitation at some point along the line—points in the direction of finding that
the Truth in Sentencing Act, as it applies to juveniles denies them the fundamental right
to demonstrate rehabilitation.

The U.S. Supreme Court expanded its analysis of juvenile offenders in Graham v.
Florida, 560 [U.S.] 48 (2010), a life without parole case involving a non-homicide
crime. ‘Life without parole is an especially harsh punishment for a juvenile. Under this
sentence a juvenile offender will on average serve more years and a greater percentage
of his life in prison [than] an adult offender. A 16-year-old and a 75-year-old each
sentenced to life without parole receive the same punishment in name only. [Citation. ]
This reality cannot be ignored.” Graham[, 560 U.S. at 70]. The Court stated: “*** life
without parole *** alters the offender’s life by a forfeiture that is irrevocable. It
deprives the convict of the most basic liberties without giving hope of restoration ***.
*#* [T]his sentence ‘means denial of hope, it means that good behavior and character
improvement are immaterial; it means that whatever the future might hold in store for
the mind and spirit [of the convict], he will remain in prison for the rest of his days.’
Graham[, 560 U.S. at 69-70 (quoting Naovarath v. State, 779 P.2d 944 (Nev. 1989))].

The Graham court reviewed retribution, deterrence, incapacitation and
rehabilitation. Regarding incapacitation the court reasoned: ‘By denying the defendant
the right to reenter the community the State makes an irrevocable judgment about that
person’s value and place in society. This judgment is not appropriate in light of juvenile
nonhomicide offender’s capacity for change and limited moral culpability. A State is
not required to guarantee eventual freedom to a juvenile offender convicted of a
nonhomicide crime. What the State must do, however, is give defendants like Graham
some meaningful opportunity to obtain release based on demonstrated maturity and
rehabilitation. *** The Eighth Amendment *** does forbid States from making the
judgment at the outset that those offenders never will be fit to reenter society.’
Graham|[, 560 U.S. at 75].
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Acknowledging that Graham concerned a nonhomicide offense, and Taylor was
convicted of first degree murder does not alter the analysis: that it is impossible for any
system to determine at the outset that a juvenile offender is totally irredeemable and
can never be rehabilitated. The Truth in Sentencing Act as it applies to juvenile
offenders does exactly that. It deprives the juvenile homicide offender any opportunity
to demonstrate rehabilitation. That ignores the reality that juveniles by definition are
immature and moving toward maturity. Granted, some juveniles will not be able to
demonstrate maturity and rehabilitation. It is the deprivation of the chance to
demonstrate fundamental change in his nature that offends our view of juveniles and
justice in the same context.

Finally, the Miller court considered whether a sentence of life without parole for a
juvenile convicted of murder was unconstitutional, and found that it violated the Eighth
Amendment’s prohibition against cruel and unusual punishments.

‘Most fundamentally, Graham insists that youth matters in determining the
appropriateness of a lifetime of incarceration without the possibility of parole, “An
offender’s age,” we make clear in Graham, “is relevant to the Eighth Amendment,”
and so “criminal procedure laws that fail to take defendant’s youthfulness into account
at all would be flawed.[” ’] Miller, 567 U.S. at __ , 132 S. Ct. at 2466 (quoting
Graham, 560 U.S. at 75)].

The Miller court went on to analyze what it called the ‘confluence’ of state laws and
reasoned that it was the impact of several laws acting together that caused concern
because it was impossible to tell if the states ‘actually “intended to subject such
offenders to those sentences” ’ or if it was just the fact that statutes in combination had
the effect of life without parole for juvenile offenders. See Miller[, 567 U.S.at _ , 132
S. Ct. at 2473].

The Illinois Truth in Sentencing Act is a good candidate for the same reasoning: did
the Illinois legislature actually intend for juveniles who are[ ] 1) transferred
automatically to adult court by the charging decision of the state’s attorney, with no
requirement for any protocol or reason, and with no judicial review; and are then
2) subject to adult sentences, including adult enhancements; to then be 3) subject to the
truth in sentencing provisions that require (for a murder conviction) they must serve
100% of their sentence with no possibility of demonstrating maturity or rehabilitation?
Or was the effect of the Truth in Sentencing Act just an unintended consequence of the
transfer to adult court without its own specific legislative decision making?

An analysis of the General Assemblies from the 87th (1991-1992) through the 96th
(2009-2010) for relevant topics reveals that the Truth in Sentencing Act was one part of
the legislature’s response to a severe uptick in violent crime in the early 1990°s. The
Congress of the United States responded with the [Violent Crime Control and Law
Enforcement Act of 1994 (42 U.S.C. § 13701 (1994))]. Among other things the bill
provided federal incentive money for states that adopted truth in sentencing laws in
which violent offenders must serve at least 85% of their sentence. Congress dangled
$3.95 billion for 1996 to 2000 in front of states that passed truth in sentencing laws. It is
worth noting that former president Bill Clinton recently renounced his 1994 crime bill:
‘The problem is the way it was written and implemented, we have too wide a net....We
have too many people in prison. And we wound up spending—putting so many people
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in prison that there wasn’t enough money left to educate them, train the[m] for new
jobs and increase the chances when they came out that they could live productive
lives.’ [http://thehill.com/blogs/blog-briefing-room-news/241247-bill-clinton-
renounces-his-1994-crime-bill] (May 6, 2015). In a later CNN interview, the former
president said: ‘In that bill there were longer sentences. And most of these people are in
prison under state law, but the federal law set a trend...And that was overdone. We
were wrong about that.” http://www.cnn.come/2015/07/15/politics/bill-clinton-1994-
crime-bill/ (July 15, 2015).

States, including Illinois, wanting to be ‘tough on crime’ and in search of those
federal dollars responded with tougher sentences, mandatory sentences, enhanced
sentences, automatic transfer of juveniles to adult court for certain crimes, and the
Truth in Sentencing Act.

During the debates on the various bills in the House and the Senate, the Illinois
Legislature did not debate the behavioral, psychological or social characteristics of
juveniles. This is not surprising since the scientific research in this area is relatively
new.

And, it is clear that the legislature did not, during this time period, ever consider the
result of the confluence of these tough on crime measures on juveniles. It is this
intersection that is most troubling because it is when truth in sentencing is meshed with
mandatory sentences and mandatory transfer to adult court that the consequences are
most apparent. And those are the very same consequences on juveniles that were never
specifically detailed, debated or considered when the Legislature was considering these
bills.

To her credit, Rep. Barbara Flynn [Currie], in a related debate on December 1,
1994, said: “We need to find out whether we are on the right track in dealing with
serious crimes committed by juveniles....we’ve tried, get tough. I think it’s time for us
to get smart...” [(88th Ill. Gen. Assem., House Proceedings, Dec. 1, 1994, at 72)].

There are other members of the Legislature that were consistent in their instinct that
the tough measures being debated and passed were not necessarily the answer for
juvenile crime.

More persuasive to their colleagues were those who argued for the various bills.
Rep. Rosemary Mulligan, in House debates on April 7, 1995 said: ‘Rehabilitation is a
good thing, but I think we all realize that by the time a young person has committed a
crime we may have passed the point where we can rehabilitate them ...." [(89th IIL
Gen. Assem., House Proceedings, Apr. 7, 1995, at 173)].” Taylor, 2015 IL App (1st)
121577-U, 994/ 47-71.

981 When the Truth in Sentencing Act was debated

“[t]here was no debate on the Truth in Sentencing Act that focused specifically on
its impact on juveniles transferred to adult court who were then subject to mandatory
sentence, or for that matter on juveniles at all. The Truth in Sentencing Act [as part of
Pub. Act 89-404] became effective August 20, 1995. It was later struck down by the
Appellate Court as unconstitutional because the full bill violated the single subject rule
in People v. Pitts, 295 11l. App. 3d 182 (1998)[.] [S]ee also People v. Reedy, 295 1.
App. 3d 34 (1998)[;] People v. Reedy, 186 1ll. [2d] 1 (1999).
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In 1998 the Illinois Legislature re-enacted the provisions of the Truth in Sentencing
Act [Pub. Act 90-592] again, curing the constitutional problem, but with no specific
debate on its impact on juvenile offenders who were transferred to adult court and then
subject to mandatory sentences.

One example of the lack of attention to the ramifications of the intersection of these
tough on crime bills appears [in the] debate to add certain sexual offenses to the truth in
sentencing provisions. Rep. Hoffman asked: ‘What about juveniles? Does this apply to
any juvenile crimes?’ and Rep. Righter responded: ‘Only if they are tried and convicted
as adults, it’s my understanding.” [91st Ill. Gen. Assem., House Proceedings, Mar. 9,
1999, at 6]. Those three sentences can hardly qualify as robust debate. The measure
passed without any more discussion.

However, even if the legislature had at some point in the past engaged in debate on
the specific issue of whether juveniles tried as adults should be subject to the Truth in
Sentencing Act, what we know now about juvenile development should require a new
analysis by the legislature.” Id. 99 72-75.

q82 In particular, I believe “the specific truth in sentencing provision to which defendant was
subjected (730 ILCS 5/3-6-3(a)(2)(i) ([West] 2006)), which precludes defendant from any
possibility of early release, to be particularly vexing because defendant cannot, under any
circumstance, demonstrate his potential for rehabilitation at any time prior to the completion of
his sentence.” Id. 9 76.

q83 I urge the legislature to reconsider the Truth in Sentencing Act as it applies to juvenile
offenders.
-20 -
A20

SUBMITTED - 1151123 - Criminal Appeals, OAG - 5/31/2018 12:54 PM



T The }’/;’ j“yfo//c/q/ VAT IP ‘
Tu The f,rc,/,/'* (,ow/‘/'k(Mq COO/{ Cgu,q¢7 J.//Ma//
(Cr/mmn/ﬂfvlsmm

ﬂeme of fhe Stfute 3 Lare No, Q9L IR 1099%

of 72)); v1mf

2 -#a.qyﬂaddﬁ.d.ﬁ~..A./~-Wf.b*a/.)~m —

- ﬂfM-rf/Z’_:/..fq.ﬁﬁe A
Fra_ge_Petih o el

122327

A o s ba b A e -

Przef_/.‘dm?,.__(ﬁ,,.;{? ¢

B

(/Vo;“/ c e_ﬂ_g_[:\_ /}//e 4. / ..

e deper hed_ below/) .

*_w-mm-..._Dafe_oﬁ_Juc/yeme«# or.ordery,. Aiguit. 8,
. _-/)/e»c/ b dmKen For Jhe denia) of Post cony) ‘7L/0-/)

AN /@g /15 Fakeu From ¢¢h£_ﬁorder ar.au. 5/79_ me »474

L Aol \/

r’p/,,‘e,)l/ Pp;rfo; . /li‘__/—a Ahe TN/ -/1(7/_;‘ 9;,/ rem.e. Codr
rujes b5l (@) anfLe), And, 725 Ticsp 5l1220) b} seg,

I N __5/?14 PV I Lofas
D ke -ButFes, ke; Wa,M/ 57‘27
P.a ﬂaﬁ ,_/Wa.._._m-._A__.__*A.,._, s e
_ A —Menard., .1, b622529 .
; © e
. R
T — e -
O, BE
MG 2R R - - .
o SETC
= C
flL\—' —_ -
/ GV 6 L > T ——
C!\”\’”\' AL :\‘-’PL"ALU s
JEP - ?U 4 '
DORGTHY DROWRN T T
] CLERV OF THE (‘l-\{‘({‘l_g_l\T (I"LOURT
T ’ DE°U'W'CI ERK Ru.eos e T T e
T I
A2t SRE-T LY

SUBMITTED - 1151123 - Criminal Appeals, OAG - 5/31/2018 12:54 PM




122327

Index to the Record on Appeal
People v. Buffer, No. 09 CR 10493 (Cir. Ct. Cook Cnty.)

Trial Common Law Record

Placita (July 20, 2010) ...coeeiiiiieeiiiiiieeee e C1
Bond Sheet (filed May 21, 2009)......cccceiiiiiiiiiiiiieie e C2
Docket Sheets . .ccoiiiiiiiiieeee e C3-8
Order Appointing Appellate Counsel (Aug. 6, 2010) .....ccevvvvieririieeeiireeeeeeeeeee. C9
ATTESE REPOTT.coiiiiiiiiieiiiieeecceee et C10-15
Criminal Complaint (filed May 21, 2009) ......ccoovviviiiiiiiiiieieeeieeeeeeeeeeeeeeeeeeee, C16
Criminal Indictments (filed June 10, 2009).........ceeeeeeiiiiiiiiiiiiiiieee e, C17-24
People’s Motion for Pre-Trial Discovery (filed June 2, 2009)................... C25-26
People’s Answer to Discovery (filed Jan. 6, 2010)..........ccceeeeeeeeeerireinnnnnnnn. C27-32
Defendant’s Answer to Discovery (filed Feb. 8, 2010) .....cccoeeeeiiiiiiiiiiiiieennn... C33
People’s Amended Answer to Discovery (filed Mar. 18, 2010) ................. C34-39
Defendant’s Motion to Suppress Identification (undated) ....................... C40-41

People’s Response to Motion to Exclude Evidence of Gang Affiliation

(filed ApT. 29, 2010) ..eeiiiiiiiiieee e C42-43
Defendant’s Motion to Produce (filed Apr. 29, 2010).......ccoeeeeeeeeeirriervnnnnnn. C44-46
People’s Motion in Limine (filed Apr. 29, 2010)........ccoovviiieeeeeeeeieieiiiinnnnn. C47-49
Defendant’s Motion in Limine to Exclude Evidence & Testimony of

Gang Affiliation (filed Apr. 29, 2010)...ccceeiiiiiiiiiiiiiiieeeeeeeeeeeeeee e, C50-51
Defendant’s Motion in Limine to Exclude Evidence of Prior Conviction

(filed ApT. 29, 2010) ..eeeieiieiiiieee e e C52-53
Defendant’s Motion in Limine regarding Jones (filed Apr. 29, 2010)........... Cbh4

A22

SUBMITTED - 1151123 - Criminal Appeals, OAG - 5/31/2018 12:54 PM



122327

Defendant’s Motion to Suppress Identification (filed Apr. 29, 2010)....... C55-56

Consent re: Law Student Representation (filed Apr. 30, 2010).................... C58
Defendant’s Amended Motion in Limine to Exclude Evidence &

Testimony of Gang Affiliation (filed Apr. 30, 2010) ....ceeeeeeerrrerrinnnneen. C59-60
Consent re: Law Student Representation (filed May 3, 2010)...................... Ce61
Order Requiring Presence of Witness (entered May 4, 2010)...........ccc......... C62
Order for Presentence Investigation (entered May 6, 2010)...............cevun.... C63
Orders Entering Verdict and Revoking Bond (entered May 6, 2010)........... Co64
Jury Notes (filed May 5, 2010) ...coeeeiiiiiiiiiiiiieeee e C65-66
Jury Instructions (filed Apr. 30 & May 6, 2010).........cvvveeeeeeeeeierrrrrrnnnnnn. C67-119
Jury Verdicts (filed May 6, 2010) ......coovvveiriiiiieeeeeeeeeeeeiicieeee e C120-21
People’s Motion to Continue (filed June 3, 2010) ........ovvveeeeeeeiiiirriinnnnnn. C122-23
Presentence Investigation Report (filed June 15, 2010)......................... C124-40
Defendant’s Motion for New Trial (filed June 15, 2010) ........................ C141-42

Defendant’s Amended Motion for New Trial (filed June 29, 2010)........ C143-57
Order of Commitment and Sentence (entered July 20, 2010)..................... C158

Defendant’s Motion to Reconsider Sentence (filed July 20, 2010)......... C159-60

Notice of Appeal (filed July 27, 2010) ...ccoevviiiiiieeiiiieeceeeee e, Cle61
Notice of Notice of Appeal (dated Aug. 6, 2010) .......oovvvvveeeeeeiiirriirrinnnn. C162-63
Clerk Certification of Common Law Record (dated July 24, 2014) ............ Cl64

Trial Report of Proceedings

Volume 1: Pretrial Proceedings

Index (June 24, 2009)........uuiei i B1-2

A23

SUBMITTED - 1151123 - Criminal Appeals, OAG - 5/31/2018 12:54 PM



122327

Index (July 21, 2009).....cieiiiiiiiiiiiiiieeee e C2
Index (Aug. 10, 2009) ...uceeeiiieeeeeeiicieeee e e e e e e e e e a e D2
Index (Aug. 18, 2009) ....coovuiieiiieiiee ettt e e e E2
Index (Sept. 17, 2009) ...cooviiieiiiiiee et F2
Index (Oct. 8, 2009) .. ..euiiiiiiiiiiieeeiiieee et e H2
Index (INOV. 23, 2009) ...ouuniiiiiiiie et eeeaas 12
Index (Jan. 1, 2000) . ...t J2
Index (Feb. 8, 2000) ...ttt e e L5
Index (Mar. 19, 2010) .....ccuuieiiiiiiiee et e e e e e e e e e e e e aaaeas M2
Index (APT. 12, 2010)..uuuieeeiiiiiiieiiiiieeee e eeeeeee e e e e e e e e e e e e e e era e eeeens N2
Index (APT. 22, 2010)..uuuieeeiiieiieiiiiiieeeeeeeeeeee e e e e e e e e e e e e e e e e e ee e e 02
Index (APr. 29, 20710) ... it e e P2
Index (APT. 30, 2010)...uuueeeeiieeeeeiiiieieee e ree e e e e e e e e e e e e e e e aar e aeas Q2
Index (May 4, 2000) .ovuuuieeeeeeeeieeeiiiieeeee e eeeeeee e e e e e e e e e e e e e ee e eee e S3
Index (May 5, 2010) ..uueeiiiiiiieeeeeiiieee et e et e e e e e et e e e eraaeeeeesaaaeeeseenans T2-3
Index (May 6, 2010) ....eiiiiiiiieeeieiiiee et e et e e e et e e e e s abaeeeesaseeeeaarannens U2
Index (June 15, 2010)....cceiiiiiiiiiiiiiee e e V2
Index (June 29, 2010)....cccciiiiiiiiiiiiieee e W2
Index (July 20, 2010) ... ccciiiiieeeeiiieeeee e e e e e e e e e e s e e e e raaens X2
Entry of not guilty plea/discovery/continuance (June 24, 2009)................. B4-6
Retained counsel’s motion to withdraw granted (July 21, 2009)................ C1-7
Public defender appointed (Aug. 10, 2009) ....cooveiiiiiiiiiiiiiieeeeeeeeeeeeeee e, D1-4
A24

SUBMITTED - 1151123 - Criminal Appeals, OAG - 5/31/2018 12:54 PM



122327

Continuance (Aug. 17, 2009) ...cccooiiiiiiiiiiieeeeeeeeeeeeceeee e e e e e e eeveanas E1-5
Continuance (Sept. 17, 2009).......ccoiiiiiiiiiiieeeeeeeeeeeeiiieeee e e e e e e eeeeaans F1-4
Continuance (Oct. 8, 2009) ....coeeeiiiiiiiiiiiiiee e eeeeeeeaees H1-5
Continuance (Nov. 23, 2009).........ccuuiiiiiiiieiieieeeeieee e e I1-4
Continuance (Jan. 6, 2010) ......ccoivvuuieiiiiiiiee e J1-4
Continuance (Feb. 8, 2010) ......ciiiiiiiiiiiiiiiee e L1-4
Continuance (Mar. 18, 2010) ......cceeviiiiiiiiiieeee e e e e e e eeeeanes M1-5
Continuance (Apr. 12, 2010) ...cccceiiiiiiiiiiiiiieee e eeeeeeeeanes N1-6
Continuance (Apr. 22, 2010) ....ccceiiiiiiiiiiiiieee e eeeeeeeaaes 01-5
Motions Hearing (Apr. 29, 2010) .....ccoiiiiiiiiiiiieeeeeeeeeeeeiieee e P3-50
Motions Hearing/Jury Instructions (Apr. 30, 2010) ...ccoeeeeeeieiiieiirnenieeennn.n. Q1-98
Motions in Limine and other matters.........coocoovvvveeeiiiiiiieeiiiiieeeeeeeiannn. Q1-35
Motion to Suppress Identification..........ccccceeeeeeiiiiiiiiiiiiiinnneeeee, Q36-77
Detective Michele Moore-GroSe .....ccceeeeeeeeiivvvviiiiieeeeeeeiieeiiieeeeeennn Q38-67
Direct EXamination......ccccoeeeiiiiiiiiiiiiiiiieeeeeeeeeeiieeeee e Q38-54
Cross-Examination ...........cccccvveeeeeeeiiiiiiiiiicieeeeeeeeeeeeveee e Q55-66
Redirect EXamination ...........cooevvvvieieeeiiiiiiiiiiiiiiceeeeeeeeeeeennn Q66-67
Recross-Examination ........ccccoooviviiiiiiiiiiine e Q67
ATGUMENE i e e e e e e e e e e e e e e e e e e e e Q68-71
Court TULING .o Q71-77
JUury Instruction CoNference......coouueviiiiiviiiiiiiieeeeeeeeieeiieeeee e Q78-98
Volume 2: Jury Trial (Day 1) May 4, 2010) «ceeeeveeeeeeiieeeeeeeeeeeeeeeeeeeeeeeeennn. S51-240
Opening INSEIUCTIONS ...vvuuueieeeeeeieeiiiiiiiieeeeeeeee et rieeeeeeeeeeereraaeeeeeeeeraeens S6-10
Opening Statements .........cceeeeeiiiiiiiiiiiiieee e S11-24
POPIE ... s S11-15

A25

SUBMITTED - 1151123 - Criminal Appeals, OAG - 5/31/2018 12:54 PM



122327

ST DAY ..t S15-17
D ANt . coeeeeeeeee e S18-24
People’s Case-in-Chief ...........ooovviiiiiiiiiiccceee e, S25-235
JAUNIEA FESCOTO et S25-28
SETEINIA OTTIZ oo e e S29-44
Direct EXamination....cooe oo eee e S29-41
Cross-ExXamInation .....oeeee oo S42-44
JAL CUOVAS it S45-61
Direct ExamInation . ..o oo e e S45-56
Cross-ExamiInation ..o S56-59
Redirect Examination ..c.oeee e eeneie e S60-61
Recross-ExamInation ... S61
Re-redirect EXamInation .....ocoeeeenvene oo e e S61
SAMIMNY TIICE..uuuuieiiiiiiiiiiiiieieee et e e e e e e e e e S63-133
Direct EXamination.....ooe oo oo S63-92
Cross-ExamInation ...c.ceee oo S93-122
Redirect Examination ..o e ieneeee e eae e S125-31
Recross-ExamInation ...o..ee e ee s S132-33
Re-redirect EXamInation ....o.eeeeeeeee et S133
Dr. Valerie Arangelovich...............uvuvviiiiiiiiiiiiiiiiiiiiiiiiiieieieeniaeeannnns S137-53
Direct EXamination.....c.oooeeeeeeeee e S137-53
Cross-ExXamInation .....eeeneeeneeeee e S153
Mark MattheWs ... S154-235
Direct EXamination.....c.ocoeueeeeee oo S154-92
Cross-ExamInation ..o..eeeieee oo e e e eanns S193-228
Redirect ExamInation ... eeeeeee e ee e ee e eeeaaes S228-32
Recross-ExamInation ...c..eeee i e e eaas S233-35

Volume 3: Jurv Trial (Day 2) May 5, 2010)

People’s Case-in-Chief (Cont’d) .......oeeeeeeiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeee e, T4-200
ATShA JONES...cooiiiiiiceee e T8-102
Direct EXamination.......cccooeeeeiiiiiiiiiiiiiiieeeeeeeeeeeiiceee e T8-18
Proceedings Outside JUry........ccccvvviiieeeiiiiiiiiiiicceee e, T18-57
Direct Examination (cont’d).........cooeeiiiiiieiiiiiiiieiiiiiiiieeeeiiieeeee, T58-82
Cross-Examination ..........ccccceeeeeeeiiiiiiiiiiiiiieeeeeeeeeeecee e T82-96

A26

SUBMITTED - 1151123 - Criminal Appeals, OAG - 5/31/2018 12:54 PM



122327

Redirect EXamiInation ..c.oooe i T96-99
Recross-ExamInation ..o e T99-102
Re-redirect EXamiInation ....cocoeeeeeeeeieoiie e T102
Carol O’Donnell (f/k/a Carol Fitzgerald) ............cccovvvviieeeeninnnnnn. T104-19
Direct ExamInation. ..o e eeeee e T104-14
Cross-ExamiInation ..o, T115-19
RODEIT BOTK oo e T121-51
Direct ExXamInation . ..coooe oot T121-41
Cross-ExamInation ...o..eeee e oo T141-48
Redirect EXamInation ..c.oooue oot T148-51
Stephen Ward ... T152-72
Direct ExamInation...c.oee e e T152-70
Cross-ExamInation ..o e T170-72
Redirect ExXamInation ..o eeeie e e e T172
SEEVEIN SPIEIMO....uciiiiiiiiiiiiiiiieeeeeeeeeeeceeee e e e eeeeeeeeereraaans T174-91
Direct ExXamInation...c.oooe oo T174-88
Cross-Examination ...c.ceee oo T189-90
Redirect Examination ....oooeeeeeineiee e eee e T190-91
JOSEPN RIVETa covvviiiiiiecicee e T191-200
Direct ExamInation......veeeeiee e e e e eaeens T191-200
Cross-ExXamINatIon ..o.eeeeniie et e e e e e eaees T200
Volume 3
Jury Trial (Day 3) (May 6, 2010) ccuu et U3-152
People’s Case-in-Chief (cont’d) .......ceeeeeeeiiiiiiiiiiiiiiiee e, U3-75
MicChele MOOTe-GrOSE. .. oueeeeee et e e e e e e eaes U11-72
Direct ExamInatlon...o..oeeee et e e e aaeans U11-45
Cross-ExamiInation ..o U46-66
Redirect EXamination ..o eeeee e U66-72
Defendant’s Motion for Directed Verdict .......ocoeueeueeeeeeeeeeeeeeeeeeeeeeeen. U75
Defendant’s Waiver of Right to Testify........ccoooeeeiiiiiiiiiiiiiiieeeien, u7e6
Jury Instruction Conference ...........ccccevvvvviiieieeeiiiiiiiiiiiiceee e, U76-89
A27

SUBMITTED - 1151123 - Criminal Appeals, OAG - 5/31/2018 12:54 PM



122327

CloSINg ATZUIMNENTS ......cevvviiiiiiieeeeeeeeeeeeiiiceeeee e e e eee et eeeeeeeeeeeeeeaaaaaanns U89-133
PeOPIE.. e U89-106
Defendant ............uuviiiiiiiiiiiiiiii e ————————————————— U106-21
People’s Rebuttal........cooooiviiiiiiiiiiiiiieee e U122-33

Closing INStructions .........ouuueiieeeeiiiiiiiiccee e U133-47

JUTY VErdiCt c.ovvnniiiiiieiiee e U148-52

Continuance (June 15, 2010) ........ooiviiiiiiiiieeeeeeeeeeeiiiieeee e eeeeeeereanas V1-5
Continuance (June 29, 2010) ........uueeiiiiiiieiiiiiee e W1-6
Post-trial Motion and Sentencing (July 20, 2010) .........covvvcieeeeeeeerereiinnnnnnn. X1-66

Defendant’s Post-Trial Motion .......cccceeeeeiiiiiiiiiiiiiiieeeeeeeeeeiceee e, X1-32

SENEEIICIIIG ..vvvviieeeeeeeeeeeeeieeee e e et cee e e e e e e e e ee b eeeeeeeeeeesr e eeens X33-64
People’s WItNESSES ..ovvvvuiieeeiiiiieeeeceeee e X33-58

Patrick KINNEY .....ooiiviiiiieiiiiiiee e X33-35
Officer Mack .......eeeeiiiiieeeiceee e X36-38
Robert Loblanco ........ccccoeeeiiiiiiiiiiiiiieeeeeeeeeeee e X38-40
Officer BOWEN ...uuuieiiiiiiiieicceee e eeeaans X41-44
Pedro Guzman...............eiiieiiiiiiiicccee e X44-47
William Sullivan .......ccooeeeiiiiiiiiiiiiieee e X47-51
Juanita EXCOtto .....couvieiiiiiiie e, X51-58
Defendant’s argument...............oovvvviiieeeeiiiiiiiiiiiieeeeeeeeeeee e X58-60
People’s argument .........cceeeeeeiiiiiiiiiiiiieeeee e X60-63
Defendant’s allocUution...........coooiviiiiiiieeiiiiiecceee e X63
Imposition of SENteNCe .........ccovviiiiiiiiieeeeeeeeccee e X63-64
Admonishments Regarding Right to Appeal ............cooeeeeeeiiiiiiiiiinnnnnnn. X64-66

Trial Supplemental Report of Proceedings (Vol. 1 of 1)

Motion to Reconsider Sentence (Aug. 24, 2010) ........covvvveeeeeeeeeirreeirnnnnnn. Al-4

A28

SUBMITTED - 1151123 - Criminal Appeals, OAG - 5/31/2018 12:54 PM



122327

Trial Supplemental Report of Proceedings
Volumes 1 & 2: Jury Selection (May 3, 2010).........ccvvveeeeeeeeeerrrrrirrnnnn. A1-299
Impounded Trial Exhibits ..o, 7 envelopes

Postconviction Common Law Record

PLACTEA ..ot C1
Docket ShEets .....uviiiiiiiiiiie e C2-11
Appellate Court mandate (filed Oct. 4, 2012) ....oooovrriiiiiieeiiiiiiieeeeee, C12-45
Mandate recalled (filed Dec. 4, 2012) ....couuuiieeiiiiiiiiiiiieeee e C46-47
Appellate Court mandate (filed Apr. 8, 2013)....cccvvviiiiieeeeeeeiiiiiiiiieeeeeeee, (C48-83
Postconviction petition (filed May 23, 2014) ....coeeeeeeieiiiiriiiiieeeeeeeeeveiiiinnnnn. C84-95
Order dismissing postconviction petition (entered Aug. 8, 2014) .......... C96-104
Notice of order/Certification of disposition (dated Aug. 14, 2014) ......... C105-06
Notice of Appeal and related filings (filed Sept. 5, 2014)....................... C107-11
Notice of Notice of Appeal (dated Sept. 12, 2014)......ccvvveeeeeeeeirnrrrrrnnnnnn. C112-17
Order appointing appellate counsel (entered Sept. 12, 2014) ..................... C118
Certification of record (dated Oct. 8, 2014) ........cvvvvrieeeeeeiiiiiiiiiiiiiieeeeeeeeeeeenns C119

Postconviction Report of Proceedings

Postconviction petition filed (June 2, 2014) .....cccceeviiiiiiiiiieeeeeeieeceeeeeeee, Al1-3

Continuance (JUly 11, 2014) ....ccoeviuieiiiiiieee e e e e e B1-3

Continuance (AUg. 1, 2004) ..coeeeeiiiiiiiiiiiieeeee e e e e e e ereanas C1-3

Ruling on postconviction petition (Aug. 8, 2014) ......uvveeeeeeeeeiiiiiiiiiiiieeeeeeeeeenans 1-4
A29

SUBMITTED - 1151123 - Criminal Appeals, OAG - 5/31/2018 12:54 PM



122327

PROOF OF SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the
Code of Civil Procedure, the undersigned certifies that the statements set
forth in this instrument are true and correct. On May 31, 2018, the Brief
and Appendix of Respondent-Appellant People of the State of Illinois
was filed with the Clerk of the Supreme Court of Illinois, using the court’s
electronic filing system, which provided notice to the following registered

email addresses:

Michael J. Pelletier

Patricia Mysza

Christopher L. Gehrke

Office of the State Appellate Defender
First Judicial District

203 North LaSalle Street, 24th Floor
Chicago, Illinois 60601
1stdistrict.eserve@osad.state.il.us
Counsel for Petitioner-Appellee

E-FILED

Alan J. Spellberg 5/31/2018 12:54 PM
Tasha-Marie Kelly Carolyn Taft Grosboll
Assistant State’s Attorney SUPREME COURT CLERK

Richard J. Daley Center, 3rd Floor
Chicago, Illinois 60602
eserve.criminalappeals@cookcountyil.gov

Additionally, upon its acceptance by the court’s electronic filing system, the
undersigned will mail 13 copies of the brief to the Clerk of the Supreme Court

of Illinois, 200 East Capitol Avenue, Springfield, Illinois 62701.

/sl Gopi Kashyap
GoP1 KASHYAP
Assistant Attorney General

SUBMITTED - 1151123 - Criminal Appeals, OAG - 5/31/2018 12:54 PM



