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Report of proceedings had at the public hearing
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Comm ttee Chairman, commencing at 10:27 a.m on the 29th
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CHAI RVAN HANSEN:  Good norni ng, everyone.

Vel cone to our Illinois Suprene Court Rules Commttee
nmeeting and public hearing. This is the first hearing
we've had in person in a very long tinme, and it's nice
to get together and be able to do that.

My nane is JimHansen. |'mthe chair of the
commttee. Larry Rogers, to ny right, is the vice
chair. These are the nenbers of our Commttee up here.
And Justice OBrien is down in front, our Suprene Court
| i ai son.

So with that being said, we will begin the
hearing. W have six speakers this norning.

Those of you that are here and have signed up,
you each have a 10-mnute allotnent of tinme. You don't
need to use the full 10 mnutes if you feel you don't
need to. That's okay with us. If you are going |ong on
the 10 mnutes, | certainly wll let you know And then
If there's any questions fromthe Commttee nenbers, we
wi Il ask that when you finish with your comments.

So wth that being said, our first speaker from
the | SBA, Nancy Shafer, and this is regardi ng proposal
22-04 creating the New Rule 909 regardi ng parenting
coordi nators.

So, Nancy, it's all yours.
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MS. NANCY SHAFER  Thank you.

Good norning, Chair and the nenbers of the
Commttee. | appreciate the tinme you're allotting for
this rul e today.

This is a proposed rule on sonething called
parenting coordination. Parenting coordination is an
out of court process for the resolution of mnor
di sputes in famly |l aw cases, generally related to
parenting and the details of inplenentation and
enforcing a parenting plan that the parties have already
agreed to or that the Court has already ordered.

The Illinois State Bar is proposing this rule to
address areas of conflict in famlies which tend to
utilize nore court resources than other areas, with very
little benefit and a great deal of cost to the parties
and the system Using parenting coordination helps to
conservative precious judicial resources while still
providing resolution to the parents.

H gh conflict famly |aw cases are a great
exanpl e of sonething that's often called the 80/20 rule,
that is 20 percent of the cases take up 80 percent of
the tine. In famly law, it actually tends to be nore
like 90/10 or 95/5. There are just sonme famlies where

the conflict level is extrene high for many reasons and
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they're very difficult to resolve because it's like a
whac-a-nole. You resolve one problemand then the next
probl em pops up.

So what we're | ooking at is throughout the
state -- we have nediation prograns which assist parents
to reach agreenent wi thout direct judicial involvenent,
and they have been very successful.

However, there's a subset of cases where the
conflict between the parents is heightened that even
after a case is resolved, by agreenent or trial, parents
continue to engage in conflict over even m nor parenting
decisions and return to court over and over, seeking
support for their positions and a neans to resol ve each
conflict.

Parenting coordination is a process designed to
both resol ve m nor disputes wthout the need for
expensive and tinme-consum ng court actions, and to help
parents | earn problemsolving skills that they will need
to coparent their children successfully. A good
parenting coordinator will help parents learn to resolve
their own conflict so that a parenting coordinator is no
| onger needed. Qur goal is is to work ourselves out of
a job.

Currently Cook County has a circuit court rule
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whi ch permts parenting coordination, and it is used
frequently to great success. One other circuit -- one
ot her county, MLean County, has a parenting
coordination rule, but it is rarely used due primarily
to an appellate court decision which suggested
limtations to its use and sort of scared the bar in
that area off fromusing it.

O her circuits have suggested to the bar that
wi t hout statutory or Suprene Court authority they
believe -- the Court believes they're unable to appoint
parenting coordinations, although sonme do all ow
appoi nt nent of parenting coordi nators by agreenent.

There are no standards on -- or rules on how --
statew de standards or rules on how parenting
coordi nati on should work, enforcenent, paynent of fees
in nost of the states; and this Suprene Court Rule
addresses these issues.

| do -- can talk about the considerations in
drafting the rule. It was based in part on the
Associ ation of Famly and Conciliation Courts guidelines
for parenting coordination. That organization, AFCC is
an interdisciplinary organi zation that is national in
scope -- actually even international -- and is generally

considered to be the | odestar, the cutting edge of
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parenting issues in famlies in divorce. And they have
gui delines on that, a portion of which are literally
recited in this rule.

And then we also | ooked at states -- other state
statutes such as M ssouri and Suprene Court rules such
as Arizona on parenting coordination. W also | ooked at
the existing Illinois circuit court rules. W tried to
anticipate and address identifiable problens and
concerns which may be raised w thout nmaking the proposal
too I ong and too conpl ex.

Generally, the highlights of the rule, we define
parenting coordination. The rule describes when it
shoul d be used and the Iimtations on its use. It
descri bes the process for inplenenting or objecting to
parenting coordi nator recomendations, and they are
call ed reconmendations, not rulings. W're not
advocating judicial authority to a parenting
coordinator. W are sinply using an out of court
process to resolve things that often don't get resolved
In the court process.

The rul e defines who may be a parenting
coordi nator and al so how a parenting coordi nator gets
pai d, remenbering, of course, that there are sonetines

obj ections to adding burdens to participants in the
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famly | aw process.

This is not trying to add additional fees to any
litigants. Wat this is doing is shifting how and when
and where they are paying their fees because if they're
goi ng back to court, they're often paying two attorneys
and a guardian ad litemor child representative as
opposed to one parenting coordi nator who can help them
not only resolve their dispute -- whether the pickup is
at 6 or 6:30, whether the child can go to the
grandnot her's 90th birthday party, all of the things
that come up in these post-judgenent litigations -- but
al so what we're |looking at is teaching parents how to
probl em sol ve, sonething that is sorely |acking,
especially in these famlies, and working oursel ves out
of a job.

CHAI RVAN HANSEN: Thank you. | have sone
fol | ow up.

M5. NANCY SHAFER:  Sure.

CHAl RMAN HANSEN: | want to understand a little
bit on the background, because as | read the rule in
whi ch you stated, currently only one county -- or maybe
two -- has parenting coordination local rules in effect.

M5. NANCY SHAFER: That's correct.

CHAI RVAN HANSEN: So if I'min a county that
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doesn't have that, doesn't this presuppose then that ny
| ocal county has to adopt that first before they then
can i npose this parenting coordinator role?

M5. NANCY SHAFER: Yes. And that is the way the
rule is set up. In large part because the thought was
that we don't want to supplant the counties' decision
maki ng. Sone counties believe that they have other
processes in place that could obviate the need for
parenting coordination.

THE COURT: And based on what you said then,
this currently would apply only so far in Cook County
because McLean County has, | guess, abandoned or is
not --

M5. NANCY SHAFER: Well, they do have a rule, so
It may add additional support to the use of that rule
because now we have sone standards in this Suprene Court
Rul e that are going to govern what the counties can do.

CHAI RVAN HANSEN: And ny | ast question -- and if
| mssed it, | apologize. The fees, does it spell out
who pays for it? Is it split? Is it --

M5. NANCY SHAFER: Well, it's up to the Court or
the parties' agreenent because not all fees wll be
split 50/50, for exanple, because people are not

necessarily in equal financial positions, but it would

312.236.6936

Fax 312.236,6968 LEXITAS



© 00 N oo o b~ w N P

N N N NN R R, R R R R R R
A W N P O © 0O N O O M W N B O

Supreme Court Rules Committee Proposal

Public Hearing - 03/29/2023 Page 9

be paid by the parties, | would inmagine.

And |'ve certainly -- Judge Dickler who used to
be the presiding judge in Cook County was part of the
drafting of this. W already in place plans -- and |I've
spoken with Judge Scannicchio about that as well to
create sort of a pro bono panel as well for those who
want to be on the Iist of approved parenting
coordinators, and | think that's how nost counties woul d
do it simlar to nmediation.

CHAl RMVAN HANSEN: Thank you. Any ot her
questions fromthe panel ?

HON. DAVID R. NAVARRO  You nentioned a pro bono
panel or a panel of -- |I'massumng -- attorneys, but
the rule talks about it could be individuals with a
master's degree in social work or sone related field in
addition -- or a JD

M5. NANCY SHAFER: Absolutely. And the plan,
the idea is a lot of nental health professionals are
going into this kind of work and may be uniquely suited
for the -- certainly for the education about problem
sol ving and deci si on maki ng as coparents.

Sonetines as |awers we tend to go "Here's ny
decision. This is it." W don't always take the tine

to educate the parties. But the ideais this is an
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interdisciplinary area of practice that's comng forth,
so we do anticipate nental health professionals wanting
to be on that. And the idea would be if a county had an
approved |ist of parenting coordinators, simlar to
medi ation, if you want to be on this list, you have to
do one or two a year that are pro bono.

UNI DENTI FI ED COMW TTEE MEMBER: | guess | have a
question. Wiy not just go to Cook County and say,
"Adopt this as a local rule,” since they're the only
jurisdiction that currently is doing this? Wy the need
for a Suprene Court Rule statew de?

M5. NANCY SHAFER: So that's a very good
questi on.

Cook County already has a Rule, but what we are
| ooking for is support to be able to take this to the
ot her counties. M primary county of practice is Lake
County, and take that to them and say, "Okay. Now, it's
time. The Suprene Court has blessed this, so to speak,
and let's do our own rule." And since this rule really
| ays out all of the requirenents, a local court rule can

sinply say, "W're going to do that," and not have to be
a big, conplex process.
And nmy understanding frommnmy work on the | SBA

Fam |y Law section counsel is that many counties are
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interested in this.

HON. WLLIAMH HOOKS: So can it be optional
for a county to buy into this or not and not be required
based upon a Suprene Court Rule?

M5. NANCY SHAFER: | believe that's the way the
Rule is witten, and the reason for that is sone
di scussion in a couple of counties, not many, but a
coupl e of counties that they believe they al ready have
resources and don't need this rule.

My belief is that everybody will conme around
because it is a really effective tool and I -- | know
there's a couple of judges here, sone of whose nanes |
recogni ze, that, you know, famly |aw court can be a
very difficult assignnent and a lot of that difficulty
I's these high conflict repeat cases. And this is going
to help that we hope.

VI CE CHAI R ROGERS: Questi on.

MS. NANCY SHAFER  Yes.

VICE CHAIR ROGERS: Does this alter the system
currently used in Cook County?

M5. NANCY SHAFER:  No.

VICE CHAIR ROCERS: So does it mrror it?

M5. NANCY SHAFER: It doesn't exactly mrror it.

One original draft was a mrror, but then we took out
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sone parts and added sone parts. And then the

Comm ttee, your people, made sone changes which we
heartedly endorsed. They put in sone | anguage fromthe
AFCC nodel guidelines, which | think is great -- we as a
communi ty thought was great.

MR, STEVE H KIM It says that on the basis of
appoi ntnent is agreenent of the coparents.

M5. NANCY SHAFER:  Yes.

MR. STEVE H KIM So both parents have to agree
to this or --

M5. NANCY SHAFER. No. It's an either/or.

MR STEVE H KIM It's an either/or. Ckay.

M5. NANCY SHAFER: So there are tinmes when it's
not going to be comng fromthe Court, but it would be
part of a settlenent agreenent. So the attorneys
representing the parties are like, "Hey, | knowit's
been difficult. Wy don't we put this into place?"

And they agree and sel ect a parenting
coordi nator which may be fromthe list or may be
sonebody -- for exanple, just like with nediation, we
don't always use people on the list. Sonetines there's
a clergy nenber or a famly nmenber who is trusted by
both parties and can serve in those roles.

MR. STEVE H KIM So on the selection process,

312.236.6936
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how does that work? Do the parents, coparents have to
agree or their lawers have to agree? O can it just be
randonf

M5. NANCY SHAFER: It can be court appointed,
and certainly we don't expect every litigant to know who
t hese people are, whether there's a list or in a county
where there may not be a list. But the Court can
appoi nt people, but also the parties can sel ect
sonebody. It's simlar to how we do nedi ati on now.

MR. STEVE H KIM Thank you.

VICE CHAIR ROCERS: One other thing. As | read
It, it requires that they conply with the recomendati on
fromthe coordinator or seek court intervention.

M5. NANCY SHAFER: Yes. Exactly. And that's
t he power of the parenting coordi nator process.

So assuming that you haven't yet been successful
I n teaching them how to nmake deci sions on their own,
sonebody needs to decide whether the kid is being picked
up at 6 or 6:30 or is going to go to grandma's 90th
birthday party or not, and so the parenting coordinator
woul d make a recomendation -- a decision, in a sense --
and submt that in witing to the parties. And then
they can object to it and bring it to the court for a

couple of limted purposes, that it's not in the best
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interest or that it exceeds their authority.

So a parenting coordinator could not -- there
was the McLean County case, Perry, where the parenting
coordi nator apparently exceeded his authority or the
court exceeded their authority to direct the parenting
coordinator to do sonething, and we want to avoid that
si tuation.

CHAI R HANSEN:.  Ckay.

UNI DENTI FI ED COW TTEE MEMBER: | had one
questi on.

I n Cook County where the programis working, do
you have an adequate supply of people to serve as these
coordinators? W do and we don't. W have many peopl e
who are doing this, and nore and nore as the AFCC does
trainings. And they do a training in Chicago every
ot her year, | believe. And every training we've got
nore people going through it. But we do still -- |
nmean, there's a |lot of cases in Cook County.

What we |lack is | ow cost parenting coordination
or pro bono coordination. By establishing this, we're
al ready working with Judge Scannicchio to create a |ist
and do all of those things. W have application forns
and everything that we've been working on for Cook

County.
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CHAI R HANSEN:  Thank you very much. W
appreciate it.

M5. MARY SHAFER: Thank you.

CHAI R HANSEN: Next up in a first in the history
that |1've been on this Commttee, one of our Committee
menbers i s stepping to take the podium Professor
Beyl er, for anending Suprene Court Rule 306, Proposal
22-07, interlocutory appeals by perm ssion.

Prof essor, the podiumis yours.

PROFESSOR KEI TH BEYLER: Thank you.

This deals by with the rule on interlocutory
appeal s by permssion. It nmakes two changes, one of
which | think is noncontroversial and the other which
I S.

So I'mgoing to start wth the noncontroversial,
and that deals with orders that grant or deny a notion
to transfer for inproper venue, which is under paragraph
(a)(4).

And the problemthere is that the |anguage that
was used when that was put in the Rule kind of tracks
t he general venue statute, and there are two appellate
court decisions that say because of that tracking of
| anguage, you can use this if you're under the general

venue statute.
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But if a special venue applies in your case,
then you're out of luck. You can't use this
i nterlocutory appeal by perm ssion. That canme up in one
Fifth District case which | cited to you in the neno |
prepared, which involves the special venue statute that
lets the plaintiffs sue an insurance conpany in the
plaintiff's own county of residence, and soneone want ed
interlocutory reviewwth that order. And the Fifth
District said we just don't have jurisdiction to do
that. It would be desirable for us to be able to review
it, but we can't under the current rule.

The other is a Second District case. The
speci al venue statute, which is part of the Arbitration
Act, which basically says that if you're wanting to
bring on -- a case to vacate an arbitration award, you
have to bring it in the county where the arbitration
hearing took pl ace.

Again, the Second District said, "Well, that's
not under the general venue statute, so there's no way
to get interlocutory review by perm ssion. W just
don't have jurisdiction.

The proposal |'ve given you tries to fix this by
sinply saying in nore general |anguage that this is

avai | abl e where there is -- the basis for the notion is
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the venue is inproper. So that would not be tracking
t he | anguage of the general venue statute anynore.
| don't know of any opposition to that, and |

woul d just comment that if you disagree with ne on the

second part, what |'m about to get to, | hope you'd at
| east be willing to recommend that technical change.
The second part of what | |ooked at is cases in

which there's an order with regard to forum sel ection
cl auses, either an order denying the notion to dismss
on forum sel ecti on cause grounds or an order either
granting or denying a notion to transfer to another
county in Illinois on forum sel ecti on cause grounds.
Were we are right nowis that those kind of orders
cannot be reviewed, and in -- at |east not under this
rule.

The case that | | ooked at when | was | ooking at
the others | told you about is one out of the First
District where soneone was seeking interlocutory review
of a forum non conveniens notion -- or an order, and
al so interlocutory review of an order relating to the
forum sel ection cl ause.

The First District said, "Well, we've got
jurisdiction under the rule to | ook at the forum non

conveni ens question, but we have no jurisdiction at all
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to ook at the forum sel ection clause question."

And | think that nost of the tine the pattern
that's in that case is the pattern we would see, that is
soneone woul d al ready be going up on a forum non
conveni ens question and would like to add in the forum
sel ection cause question. And as we stand now, you
can't get review. |If you adopt this proposal, you wll
be able to get review, at least if the appellate court
decides in its wwsdomthat this is the tinme to | ook at
t hat questi on.

Let ne just step back, and then I'll finish.
You know, we have a whole series of doctrines --
personal jurisdiction, venue, forum non conveniens,
arbitration clauses, and forum sel ection cl auses --
whi ch effect where this case really bel ongs.

And we can get review in all of those instances,
at least if you take the suggestion | nmade on venue,
except for forum selection clauses. That's the one
thing that stands out. | realize that they're not very
popul ar, especially with the plaintiffs bar, but this
proposal does not in any way change the | aw on whet her
-- when they can be enforced or not, and it does not --
Is not in any way, | think, going to bring on nore

noti ons of that kind.
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| really don't think it wll add to the
appel l ate court's workl oad by very nmuch because, as |
said before, these are typically going to cone up when
soneone's already going to the appellate court on a
f orum non conveni ens noti on.

So, anyway, that's the gist of what |I'm
proposing, and |I'd be happy to answer any questi ons.

UNI DENTI FI ED COW TTEE MEMBER: |'Il| throw out
one.

So currently is anyone just out of luck on any
type of appeal on a forum selection clause? |s there no
other rule that addresses that at all?

PROFESSOR KEI TH BEYLER. Well, if you could make
It a pure question of |aw, reviewable de novo, then you
could ask the trial court to certify the question for
interlocutory review. W then mght get into a question
of whether that technically, you know, is a controlling
question in the case, but that would be your only other
opti on.

O herwi se, you sinply are there for the
duration, and if it goes to final judgnent and there's
an appeal, that's the point at which it can be revi ewed.
So it -- you know, sort of stays there as a ticking tine

bonb which mght go off if we actually go to final
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j udgenent and go up on appeal .

This is kind of off the point, but the U S
Suprene Court has got a case before it just this week on
the crimnal side where it deals with, you know, venue,
whi ch was determned to be inproper and then what do we

do about it?

Well, in the crimnal case, there's -- half the
circuits are saying, "Wll, we have to reverse and go to
aretrial,” which is what we would be doing in a civil

case. The other half are saying, "Double jeopardy kicks
in and there can be no retrial." So, sort of, venue
bei ng wong probably vani shes nost of the tine because
of the fact that so many cases settle, but it is there
as a potential potential problem which can't be dealt
with until after final judgnent.

CHAI R HANSEN:  Anybody el se? This is our tine
for questioning.

Go ahead, Rich.

UNI DENTI FI ED COW TTEE MEMBER: Yeah. In
| ooki ng at paragraph four, you have stricken the
| anguage about not being a resident -- in your proposal.
You have stricken the | anguage about -- based on the
assertion that the defendant is not a resident of the

county. | wasn't quite able to divine from your
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expl anati on about why you struck that sentence.
PROFESSOR KEI TH BEYLER  Because that's the
| anguage that sort of tracks the general venue statute

say, "This is available only if the ground is a
violation of the general venue statute," neaning
It's not available if you're relying on a speci al
statute which happens to apply to your case.

UNI DENTI FI ED COVMM TTEE MEMBER: And so if

PROFESSOR KEI TH BEYLER:  Yes.

grounds that venue is inproper."

PROFESSOR KEI TH BEYLER:  That's right.

Judges, M. Chairman, Conm ttee, Professor.

My nane is Kathy Byrne, and | amthe

and has caused the appellate court in those two cases to

under st andi ng you correctly, you've sort of taken that

out to free the shackles fromthe Court, if you wll --

UNI DENTI FI ED COW TTEE MEMBER: -- and then

you've covered it by the adding the words, "On the

UNI DENTI FI ED COMWM TTEE MEMBER: Ckay. Thank

you.
CHAI R HANSEN: Okay. Thank you, Professor.
Next up on the sane proposal, Kathy Byrne from
the Illinois Trial Lawyers Associ ati on.

M5. KATHY BYRNE: Good norning, Your Honor,

t hat

venue

I''m
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president-elect of the Illinois Trial Lawers
Association. The Trial Lawers are nade up of nore than
2,000 law firnms. W represent victinms of consuner

I njustice, injury, tragic injury. W oppose this
amendnment .

First of all, our thought is that it is too
broad. It exceeds the venue statute. [t unduly
enphasi zes one aspect of things that a court considers
when | ooki ng at proper venue.

This could cause confusion. |Is this a basis for
going up alone when it's a situation where a consuner
has entered into an electronic contract that is issued
to themat the little pay pad at Best Buy? It contains
40 pages. You can stand in the line and wait for the
peopl e behind you to start shoving you as you try to
read the contract, but if the forumselection clause is
buried on page 27 of the little pad, no one is going to
read it. And let's say you buy sone tel evisions at Best
Buy and you hire the Geek Squad to cone ad install them
they do it inproperly, and the television falls off the
wal | and injures your toddler.

You cone to Cooney & Conway and hire ne to bring
a lawsuit against Best Buy and the CGeek Squad, and | ow

and behold, in those pages and pages of electronic
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docunents, there's sonmething that says this case has to
be -- any case comng fromthis contract has to be tried
i n Wodford County.

Certainly the parties did not bargain for this.
It's a contract that only the supplier ever |ooked at.
It's not sonething that the sal esperson or the clerk at
Best Buy negotiated wth the purchaser, and it would be
extraordinarily unfair that that would be the sole
reasons that soneone's case could get transferred out of
their place of residence and a place where the defendant
Is resident to go to a choice of place where there's no
connection to the injury.

Renenber, this is a -- this talks to the general
venue statute. The legislature certainly knows well how
to do special venue statutes. |If the |egislature had
wanted to do a special venue statute for contracts, they
coul d have done so. | nean, we have themfor |ibel; we
have them for insurance; we have themfor real estate.
There are special venue statutes for those causes of
action. There's not a special venue statute for a
contract, and under our rules, we should try to foll ow
what the |egislature has dictated.

| think this is going to cause a strain because

| can assure you that out of the 200 or so cases that we
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file a year, every single one is greeted with an
affirmati ve of fense of venue, whether it has anything to
do with the facts of the case. It's a boilerplate
affirmati ve offense in every case.

| f suddenly people can start seizing on a
contract that was out there and no one knew about -- or,
worse, it could cause m schief and conpani es and vendors
could start putting forum selection contracts cl auses
into their contracts willy-nilly. This gives them an
I ncentive. This is another basis for us to get this
case away fromwhere it would be conveni ent and hel pf ul
to a plaintiff.

Under 2-104(c), the court is -- should construe
-- shoul d make its ruling on venue based on any
conpetent evidence, any. So why we need to unduly

enphasi ze a contract versus any ot her conpetent evidence

has not been explained. | don't understand why this
woul d -- would bl ast out as opposed to other el enents of
venue.

And | would also point out that the |egislature
Is aware of these contracts. They are discussed in the
Choi ce of Law and Forum Act, 735, 105/5-5 & 5-10. And
in that, there are [imtations on contracts, and they

have to cone under the Commerci al Code.
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You can state -- you can reach an agreenent if
the parties are equally involved in the decision naking.
You can reach an agreenent for your choice of |aw, and
you can reach an agreenent for your venue. But those
are limted. Those are |imted to conmmercial contracts
and they nust exceed $500,000. There's no such
restriction in this proposal.

There's al so no reason to have the trial courts
and the appellate courts have to anal yze and construe
these contracts in virtually every case where the
def endant has placed one of these contracts in a
boi l erplate contract to see, "Well, is it nore than --
Is the value of this nore than 500,000? Is it a
commer ci al contract?"

Are we going to take testinony on who was there?
WAas, you know, Mary standing at the counter when she
signed the Best Buy ticket or was it Joe? Wwo was the
clerk? D dthey discuss it? Sanme thing with if you
rent a car and you're standing in the Davis line at the
airport and, you know, you are just clicking, clicking,
clicking, wth electronic signatures and el ectronic
contracts, these clauses will be buried.

It will be extraordinarily difficult for such a

hi ghlighted el enent to be held out and will cause
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confusi on and extra strain upon the courts.

CHAI RVAN HANSEN: Ckay. | will start with a few
qguesti ons.

M5. KATHY BYRNE: Ckay.

CHAl RMVAN HANSEN: Do you concede that the Second
and Fifth Districts in the cases cited by Professor
Beyler call out the problemas it currently sits with
the rule not addressing forum sel ecti on causes?

M5. KATHY BYRNE: As a sole issue?

CHAI RVAN HANSEN:  Yeah. Just --

M5. KATHY BYRNE: They do call it out as a sole
| ssue.

CHAI RMAN HANSEN: Right. So what we have
currently is if I'"mdefending a case and | want to bring
sonething like that, | got to bring it under a forum non
conveni ens argunent, and as Professor Beyler said, |
have to wait, as the defendant, until final judgnent to
take it up on appeal if | want to argue that because
it's not spelled out how !l can do that in a
I nterlocutory fashion.

So is it the position that's being taken by you
and the trial lawers that -- do not address it, just
leave it as it is and have everyone take it up after the

case i s concluded with a final judgnent?
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M5. KATHY BYRNE: That would be, or for the
plaintiff to, you know, ask for judgnment on the
pl eadings if the contract doesn't fall within the choice
of law and forum

THE COURT: (kay.

VICE CHAIR ROGERS: | have a question.

The issue of a forum selection clause is one
that can be considered by the Court on a notion as the
| aw currently stands.

M5. KATHY BYRNE: If there is a notion for
| nproper venue, yes, they can consider any conpetent
evi dence.

VICE CHAIR ROGERS: Sure. And the rule
ref erences the denial of a notion, neaning that the
court woul d have considered all of the factors,

i ncluding a forum selection clause in rendering a

deci sion; and as | understand your issue, to expressly
reference forum sel ection clauses as the basis for an
I nterlocutory appeal unfairly highlights one el enent
that the court considered in --

M5. KATHY BYRNE: Unfairly highlights and
enphasi zes it, yeah.

VICE CHAIR ROGERS: And there are -- and that

particular clause is one that alnbst universally is
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I ndependently drafted by a defendant in a contract
wi t hout input froma consuner; is that right?

M5. KATHY BYRNE: That's correct.

VI CE CHAI R ROCERS: Who |ikely signed sonething
unknow ngly that it unknow ngly included a forum
sel ection cl ause.

M5. KATHY BYRNE: That is correct.

VI CE CHAI R ROCERS: And unbeknownst to them
woul d be del aying justice potentially for them because
of a particular forumselection clause they did not
negoti ate being dragged into the appellate court for a
deci sion and that that one el enent being considered by
the court being highlighted and al nost controlling.

M5. KATHY BYRNE: That is correct.

| would al so point out that the proposal as
drafted does not say "and a forum sel ection clause," it
says "or." So it could go on its own despite any of the
ot her conpetent evidence that the plaintiff has
mar shal ed, and that, | think, would be unduly del aying
the plaintiff's case and it would cause undue -- and
strain on the court. Because as | said, if this is
enacted, we are going to see, you know, a nushroom ng of
t hese cl auses, particularly now that so nmany contracts

are electronic and difficult to read.
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VI CE CHAIR ROGERS: And even in instances where
t he defendant has connections to nultiple foruns, a
forum sel ection clause will allow themto independently
choose one favorable to them

M5. KATHY BYRNE: Well, one favorable to them
whet her they are a resident of that forum or not.

VI CE CHAI R ROGERS: Thank you.

CHAIR HANSEN. But that's only if the forumis
outside the state of Illinois under the proposal. It's
only if the forum sel ection clause specifies a forum
other than Illinois courts. It doesn't apply to
anything in state; true?

M5. KATHY BYRNE: That's in part three.

CHAIR HANSEN: 3, correct. That's what it says.

M5. KATHY BYRNE: Correct.

CHAIR HANSEN: So how is that -- you said that's
going to delay justice for sonebody. Howis it any
different than if | go up on an interlocutory appeal on
a forumnon conveniens? 1Isn't it the sanme argunent that
"' m del ayi ng the case doing that?

M5. KATHY BYRNE: Well, one would assune that
when the forum non conveniens notion order is appeal ed
there has been a nustering and all of the elenents are

| ai d out and wei ghed by both the trial court and on
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appeal by the appellate court.

W don't have a forumrule that says, you know,
t he congestion of the courts is the nost inportant rule
when you are | ooking at the forum non conveni ens
evaluation factors. This makes it -- gives speci al
wei ght to one factor.

MR. JOHN SPESIA: | have a question for you.

So Professor Beyler tal ked about the option of
endi ng subparagraph 4 where it would just say on the
grounds that venue is inproper. Period.

MS. KATHY BYRNE: Peri od.

MR. JOHN SPESIA:  So ny question for you is:
Wul d that be acceptable to you, or is the finding that
venue is inproper a finding that also includes one that
coul d be based on a forum sel ection cl ause?

M5. KATHY BYRNE: | think that that broadens the
rule. | think that it is -- this is based on the
def endant being a resident of the county or not being a
resi dent of the county.

| f defendant conmes in and says, "l don't do
anything in Cook County," | think that's a -- that's a
val uabl e factor for the court to consider, and it is a
factor set out in the venue statute. But it also gives

weight to the no other legitimate basis. |If we're going
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to take out the ability for the plaintiff to show
another legitimate basis, you know, that's a different
question than the forum sel ecti on.

MR. JOHN SPESIA: But isn't that -- if the rule
Is rewitten to say "On the grounds that venue is
| nproper," doesn't that necessarily cover all decisions
and all factors?

M5. KATHY BYRNE: | think that it woul d.

MR. JOHN SPESI A2 Okay. So | think Professor
Beyl er conceded -- or the way he presented this --
unless | msheard him-- is that, in fact, the proposal
Is to broaden the interlocutory appeals so that they
will apply to all decisions that venue is inproper and
not solely the venue, the particular venue statute that,
you know, the | anguage parrots.

So | guess back to nmy question, is -- would it
be acceptable to you if the rule -- if subsection 4 was
amended to end at the word inproper. So it would say,
"On the grounds that venue is inproper." Period.

M5. KATHY BYRNE: | think that that would cover
nost situations.

MR JOHN SPESI A:  Ckay.

M5. KATHY BYRNE: | do have to say | have not

di scussed this with ny organi zati on because this wasn't
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an option that was di scussed.

MR. JOHN SPESI A Sure.

One of the things that Professor Beyler said is
that if the rule was so anended to include the |anguage
on the grounds that venue is inproper that that woul d
I ncl ude specific venue statutes. For exanple, | think
he gave one relating to arbitrations that that decision
could be appealed. So it certainly is broadening the
rul e.

But, anyway, that -- | was wondering if that
woul d be acceptable if we -- then it wouldn't unduly
hi ghlight the forumelection clause which seens |ike --

M5. KATHY BYRNE: Which that is ny main concern.

MR JOHN SPESI A0 Sure.

Ckay. Thanks.

MR. RICHARD HODYL: So for clarification then
wi th that anmendnent, putting a period after venue is
| nproper, would the addition of -- to paragraph three be
necessary even then?

M5. KATHY BYRNE: | would not think so. | think
that sort of undoes everything.

MR. RI CHARD HODYL: That was ny thought. | just
wanted to followup on that.

CHAI RVAN HANSEN:  Any ot her questions? (kay.
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Thank you very much.

M5. KATHY BYRNE: |If | could just take one point
of personal privil ege.

CHAI RVAN HANSEN:  Sur e.

M5. KATHY BYRNE: | would like to thank ny | aw
cl erks from Cooney & Conway. They cane over to help ne
do some research on this. | wanted themto see how
procedures are nmade. Thank you.

CHAI RVAN HANSEN:  Very good. Thank you.

OCkay. Next up we have proposal 22-10, which
amends Suprene Court Rule 761, 759, 753, and Rul e of
Pr of essi onal Conduct 8. 3.

First up, Scott Renfroe fromthe ARDC

Good nor ni ng.

MR, SCOTT RENFRCE: Good norning, Justice
O Brien, nenbers of the Commttee.

On behalf of ARDC and its adm nistrator Jerry
Larkin, who's seated to ny right, thank you for the tine
you're giving to our proposals to anend certain
disciplinary rules affecting attorneys in Illinois.

The cover letter that M. Larkin submtted
i ncl uded an expl anation for the changes as well as
menor andum t hat addressed the proposed changes in

additional detail, and that information | know i s posted
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to the Commttee's website. And I'Il direct your
attention to that if you're not famliar with it.

But ny purpose today is not to provide a
detail ed explanation for the rationale behind it, since
the letter and the neno addressed those points, but to
provi de sone additional context since nost |awers in
[Ilinois are happy if their exposure to the ARDC i s
limted to the annual registration process and also to
respond to sone of the comments that were made by
opponents to sone of the suggested anendnents.

As you know, the ARDC is an agency of the state
Suprene Court. It acts under the court's authority to
adm ni ster the disciplinary process affecting Illinois
| awyers. We al so act under the direction of the
conmm ssion, which is four |awers and three nenbers of
t he public appointed by the court to oversee the
adm ni strator's work.

I n maki ng disciplinary decisions affecting
attorneys in lllinois, the admnistrator and its staff
are mndful of the court's rules, including the Rules of
Prof essi onal Conduct, as well as the rules including
t hose that are before you this norning, as well as over
100 years of disciplinary precedent.

Anong the considerations that we take into
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account in determ ning whether to bring a case is
Comment 19 to the preanbl e and scope section of the

Rul es of Professional Conduct, which provides that

whet her or not discipline should be inposed for a
violation of the rules and the severity of the sanction
depends on all the circunstances, such as the

wi | | ful ness and seriousness of the violation,
extenuating factors, and whet her there have been

previ ous violations of the rules.

The goal of attorney discipline is not to punish
an individual attorney, but to pronpote the protection of
t he public reputation of the bar and the adm nistration
of justice in the state.

So the ARDC and its admi nistrator recognize the
| nportance of a nunber of factors, including nediation,
so addressing deficiencies in attorney's practice, as
wel | as education of an attorney and | ook for
opportunities to avoid discipline wherever appropriate,
I ncl udi ng making referrals, where appropriate, to the
Lawyers' Assistance Program ARDC and the Lawyers'’

Assi stance Program have had a rel ati onship goi ng back
al nrost 50 years that dates back to the Conm ssion's
first admnistrator, Carl Rol ew ck.

Anong the renediation efforts that the ARDC can
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reconmend or inpose as part of an inquiry panel
di sposition are attorneys taking |law office managenent
courses, obtaining nmentors to assist themin their
practice, to be regularly nonitored for substance abuse
| ssues, or to take additional education, including
onl i ne education as avail able through the ARDC s
websi te.

|'d like to tal k next about the proposal to
amend Rule 761, which is the rule dealing wth
convictions or a crine by an attorney. The rule as it
exi sts already requires lawers in Illinois who are
convicted of a felony or a m sdenmeanor to report that
fact to the ARDC

Serious cases involving noral turpitude are
referred directly to the Suprene Court by way of a
petition seeking an attorney's interimsuspension. That
woul d include, for exanple, things |ike bank or mail
fraud convictions. But |ess serious cases cases, where
It's not clear that the conduct involves noral turpitude
are referred to an inquiry board for its review and
consi der ati on.

The proposed change here doesn't affect the
felony or m sdeneanor section of the rule. It adds

context for what circunstances would require a report to
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the ARDC, and the anmendnent we argue i s consistent with
the court's existing precedent. So the proposed change
woul d require lawers to report anything that results in
a finding or a factual basis being established, since
it's the fact of the conduct, not the crimnal court's
reaction to it that is the basis for the inposition of

di sci pline.

So this would -- the proposed anendnent woul d
require awers to report events that do not result in
the formal entry of a judgenent and conviction. And as
| said, this is a already consistent wwth the court's
exi sting precedent. So rather than, you know,

i ncreasing the ARDC s workl oad or setting a trap for the
unwary, the goal here is actually to provide notice to
I1l1nois attorneys of what circunstances require a
report to the ARDC.

Now, the Robinson firm which consists of the
ARDC s forner admi nistrator Mary Robinson and three of
her partners, all of whom have substantial ARDC
experience, wote in response to the ARDC s proposal,
recogni zing this existing precedent. Their suggested
change was to nodify sonme of the |anguage to -- they
proposed make it nore clear or provide additiona

gui dance to attorneys who mi ght be affected by the
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proposed change.
W are not opposing that suggested | anguage. In
fact, we'd like to continue a dialogue. If you think

that additional |anguage or different | anguage woul d be
appropriate, the ARDCis wlling to work wth you and
eager to work with you to take into account any proposed
changes that you m ght nmake and take those back to our
board for the board's review.

Now, the Rule 761, since people may not be
famliar with the inquiry board, requires a review by an
I nquiry panel, which is nmade up of two | awers and one
nonl awyer who are appointed by the comm ssion. They
deci de whether to defer consideration pending, as |
said, nonitoring or sone other renedial action. They
can also close a matter, including closing with a
caution, which in sone cases is referred to as an
I nformal adnonition.

And it's inportant, | think, for you to
recogni ze that prior to a referral to an inquiry board,
the ARDC staff attorneys neet with the adm nistrator and
the senior staff to determ ne what action to recomend
that the inquiry panel take.

So the conm ssion deals, as | said, with serious

charges but also relatively mnor charges. That's not
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to say that those charges can't be indicative of a
| arger issue that needs to be addressed by the
conmi ssi on.

For exanpl e, nost people recognize that even a
single driving under the influence charge may not
represent the first tinme a |l awer has driven while
I npaired, and it may be an indication of a substance
abuse issue that needs to be addressed in order to
protect the lawer's clients and to nake sure that
they' re receiving appropriate services.

As part of the inquiry panel process, the
inquiry panel will oftentines review the disposition of,
for exanple, a DU case to see at what |evel of risk the
| awyer' s been assessed in the course of that
prosecution.

The next Rule I'd |ike to highlight is Rule 7683,
which is the rule that deals with reciprocal discipline.
Unl i ke proceedi ngs before the hearing board at the ARDC,
whi ch can be contested or resol ved by consent,
reci procal discipline cases are filed directly with the
state suprene court, where we bring to the court's
attention the fact that an Illinois |awer has been
di sciplined in another jurisdiction, so the other 50

states and the District of Colunbia, for exanple.

312.236.6936

Fax 312.236,6968 LEXITAS



© 00 N oo o b~ w N P

N N N NN R R, R R R R R R
A W N P O © 0O N O O M W N B O

Supreme Court Rules Committee Proposal
Public Hearing - 03/29/2023

The proposed anendnent would give simlar effect
to federal court findings or findings inposing
di scipline by three specific federal agencies. This
proposal is consistent wwth the actions taken by 36
other jurisdictions with recogni zed federal court
di spositions as formng a basis for reciprocal
di scipline, including states with substantial |awer
popul ation, including California, New York, and Florida.

It's also consistent with the Anmerican Bar
Associ ation's nodel rule for disciplinary enforcenent,
and this proposal to anend Rule 763 al so has the support
of the Illinois State Bar Associ ati on.

Now, some of the objections that have been nade
I nclude that | awers who are practicing before sone of
t hese federal agencies or in federal court nmay not be
gi ven due process or nmay not have a legitimte interest
I n defending their |icense before these courts because
they have a |imted Iicense or maybe a m ni nal
connection to the entity or the tribunal.

Thi s though overl ooks the fact that judges,
especially federal Article 3 judges who have lifetine
appoi ntnents, are famliar wth making decisions of this
sort all of the tinme. They rule on notions for sumary

judgnents. They rule on notions for dism ssal of a
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case. So they are famliar with the rules, and the
rules in the district courts tend to be based on the
Anerican Bar Association's rules, just as Illinois's
rules are. So they're famliar with the issues.
They're famliar with the rules. And they're qualified
to make decisions of this sort all of the tine.

The federal agencies that we've identified --
and its only three of them-- are also famliar with the
rul es of professional conduct. They're famliar with
the issues that affect the representation of clients in
proceedi ngs before those agenci es.

So the objection that | awers m ght not be
notivated to defend in, for exanple, an inmmgration case
or patent |aw case, which are the only two types of
agency dispositions we're recommending in the revised
rul e, overl ooks the fact that practitioners in those
areas tend to concentrate in those areas at a certain
| evel of expertise and famliarity with the proceedings
Is assuned. So the idea that they would not necessarily
defend I think is inconsistent with the actual
ci rcunstances of those limted types of practices.

Obj ections to the fairness or sufficiency of a
proceedi ng, whether it affords due process, are all owed

under the existing rule and would be all owed under the
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proposed anmendnent the court -- or that the Conmttee,
rat her, has before it.

Finally, | would note that the court has already

| nposed reciprocal discipline in cases where ot her
jurisdictions have given full faith and credit to an
agency finding, so this is not a radical extension or
sonething that is out of the ordinary. The reciprocal
rule for federal court action has already been endorsed
and accepted by 36 other jurisdictions.

So as | said, we're happy to work with the
Commttee if you have conments or suggested revisions
for any proposals that we've nade. | do not address all
t hem because sone of them have not been objected to.

"' m happy to answer ny questions that you have about the

wor k of the ARDC or about any of these specific

proposal s.
CHAIR HANSEN. |I'mnot a crimnal |awer, but as
| read 761(a), I'mgoing to give an exanple. If | get

ny third speeding ticket wwthin 18 nonths and ny
prosecuting attorney in ny county says, "Jim you know,
| got to put you down as a m sdeneanor, but ['ll give
you a deferred judgnent or court supervision," do | now
come under Rule 761(a) that | got to notify the ARDC

that | had nmy third speeding ticket and technically |I've
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been -- it's been a disposition. It wasn't a conviction
-- maybe it was a conviction or it wasn't. But does
that apply to that section?

MR. SCOIT RENFROE: It would under the Court's
precedent and the cases -- there are a nunber of cases,
and they're discussed at length in the Robinson firms
| etter. The Rolley case, R-o-l-l-e-y, would stand for
the proposition that, yes, it should be reported. And
that's -- behind the request for anendnent is to clarify
that so that | awers who are not famliar with
di sci plinary precedent can |look to the rule and
determ ne what their reporting obligation is.

Now, a case |ike that, of course, would be
referred to the inquiry panel, and the inquiry panel
woul d ook at it and recognize it for what it iIs, see
that there's not a client interest inplicated and it's
unli kely that the attorney has a problemthat's going to
require a regul atory response fromthe ARDC. So that
woul d be extraordinarily unlikely to result in any
further action beyond an inquiry panel closure.

VI CE CHAI R ROGERS: Just a question to follow up
on that.

|f, for lack of clarity, you didn't report that,

are you now in violation of an ARDC rul e because you
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didn't report a third speeding ticket that --

MR. SCOIT RENFROE: Theoretically, yes. That
could forma basis for an additional |ine of inquiry.
Yes.

MR. RICHARD A. HODYL: Does that create a H mmel
problem for the person in the office next to that |awer
I f they know?

MR, SCOTT RENFRCE: | would say no since the
reporting requirenent is for conduct involving crimnal
conduct that affects a lawer's fitness to practice
their profession -- which I don't think nost reasonable
peopl e woul d consider a third speeding ticket to do that
-- or conduct that involves dishonesty, fraud, deceit,
or m srepresentation, which this does not.

MR. RI CHARD A. HODYL: Ckay.

MR. JEFFREY GREEN. If that's the case, then why
report m sdeneanors that are not related to client
service or relationships? Wy not just say felonies and
any m sdeneanor involving noral turpitude?

MR. SCOIT RENFROE: That woul d be one
alternative. But as | said, the fact of a conviction
may be an indication of a larger problem ARDC
attorneys are experienced in trying to recogni ze, for

exanpl e, substance abuse issues.
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There was a case in the 1980s where a | awer was
censured because he had accunul at ed over 300 parKking
tickets, not even a mi sdenmeanor. It was an ordi nance
violation for 40 instances of refusing to buy a village
sticker to put on his wndshield. The issue was not
necessarily the conduct of parking w thout paying the
rel ated charge, but the issue was the fact that
accunul ating 300 tickets denonstrated a di srespect for
t he | aw.

So | recognize there's a substantial difference
bet ween 3 speeding tickets and 300 parking tickets. At
the sane tine, it's information that nmay be relevant to
an inquiry's panel decision. And, again, the goal is
not always to punish. 1It's never to punish. It's to
determne if appropriate renedial action would benefit
the |l awer and his or her clients.

MR STEVEN KIM  Wuldn't this increase a | ot of
hearings for the inquiry board? And how is that going
to be handled, | nean, if an attorney has to wait a
| onger period of tine because of this process and the
hearing process? | nean, howis that going to be
coor di nat ed?

MR, SCOTT RENFRCE: The inquiry panel does not

conduct adversarial hearings or fact-finding
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I nvestigations. They rely on the witten subm ssion
fromthe staff counsel, which typically includes the
underlying crimnal records, any risk assessnent that
was done in the circuit court, and the attorney's
response so they can judge -- based on that subm ssion,
you know, that usually gives them enough information to
make an i nformed deci sion.

And attorneys can ask to appear before the
I nquiry panel. The panels sel dom deem that necessary,
but they have an opportunity to nake that request. But
it's not a full, drawn out hearing process.

You may be thinking of a hearing board where
that follows the filing of a formal conplaint where it's
the adm nistrator's burden to call wtnesses. Unless
there's an agreenent for discipline, which happens
frequently, the adm nistrator would be required to call
W t nesses, introduce exhibits, make argunents in support
of a finding that the rules have been violated. But it
woul d not neaningfully inpact the work of the inquiry
boar d.

MR. JOHN SPESIA: So | guess | have a foll ow up
questi on.

It sounds |ike what's happening here with the

rule is that you' re broadening the rule to redefine the
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word "conviction"?

MR, SCOTT RENFRCE: Yes.

MR. JOHN SPESIA: (Ckay. And in doing so, it
seens |like the questions are related to now go back to
the word m sdeneanor. And if you're going to broaden
the rule and change the definition of conviction, |
guess the question is: Does that also warrant confining
the word m sdeneanor to, as Jeff said, you know, crines
of di shonesty or noral turpitude, you know, sonething
simlar to an evidentiary standard? Could you al so add
to that, you know, things affecting the fitness to
practice | aw?

And | guess ny question is: Are you saying that
you woul d be anendable to further defining the word
m sdeneanor as you broaden, you know, conviction to
I nclude essentially deferred judgnents and all sorts of
t hi ngs?

MR. SCOIT RENFROE: What | nmeant to say and what
| hope | said was that the -- we recognize the benefit
of sone of the | anguage proposed by the Robinson firmin
their letter in terns of defining deferred prosecution
and conditional discharge and things Iike that.

The word "m sdeneanor” is in the existing rule,

and the ARDC board has not considered recommendi ng t hat

312.236.6936

Fax 312.236,6968 LEXITAS



© 00 N oo o b~ w N P

N N N NN R R, R R R R R R
A W N P O © 0O N O O M W N B O

Supreme Court Rules Committee Proposal

Public Hearing - 03/29/2023 Page 48

that be nodified or altered in any way.

MR, JOHN SPESIA: R ght. | saw that, that
there's no -- the word m sdeneanor is definitely in the
rule. It's just now when you redefine conviction it's

br oadeni ng, you know, the speeding ticket situation
where you get supervision is now a reportable where as
before it was not, and | guess |'m back to the question
of do you think that if the word conviction is going to
be broadened, there should also be an effort to further
define the word m sdeneanor ?

MR. SCOIT RENFRCE: That has not been consi dered
by the board, so | don't have a position to nmake on
behal f of the ARDC.

| can see the benefit of that proposal though,
and sone of the rules do limt -- for exanple, the rule
dealing with crimnal conduct under Section 8.4 of the
Rul es of Professional Conduct addresses crimnal conduct
that adversely reflects upon a fitness to practice,
wi t hout making a distinction between felonies and
m sdeneanors.

HON. DAVID R NAVARRO. Because, | nean, we're
ki nd of focused on this traffic. | don't knowif the
concern is that |lawers are bad drivers --

UNI DENTI FI ED COW TTEE MEMBER: They're bad
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par kers, apparently.

HON. DAVID R NAVARRO We're focused on this
traffic question, but really the -- it's not violations
of traffic offenses --

MR. SCOTT RENFRCE: Right.

HON. DAVID R NAVARRO -- it would be when
those traffic offenses rise to the | evel of
m sdeneanors. So that's why the Chair brought the
exanpl e of the three speeders. Now you're talKking
about -- now you're talking about a Class A or a
what ever, a m sdeneanor offense rather than just the
normal |ocal ordinance traffic offense. That's not what
this rule is | ooking at.

MR. SCOIT RENFROE: That's exactly correct.

VICE CHAIR ROGERS: | have a question.

| understood you to say that the nodification of
the rule did not broaden -- was not an extension of
br oadeni ng because the exanple, for instance, was
sonet hing that would be required to be reported w thout
the amendnent. |Is that accurate, or is it broadening?

MR, SCOTT RENFRCE: It's an attenpt to codify
the court's existing precedent to avoid tripping up
| awyers who nmay not be aware of that precedent and

I ncluding | anguage in the rule that woul d, yes, broaden
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the requirement fromthe existing rule but bring it into
conformance with the court's existing precedent.

VICE CHAIR ROCERS: Right. Because as | read
the rule currently, if |I don't have a conviction -- and
| don't know with that neans w thout going and readi ng
caselaw -- | could say, "Wll, | have a court
supervision or a deferred judgnent. That's not a
convi ction."

MR, SCOTT RENFRCE: That's exactly true.

VI CE CHAI R ROCERS: kay. All right.

HON. W LLI AM HOOKS: WIIl this put lawers in a
di fferent position than other persons appearing before
m sdeneanor courts?

For exanple, our m sdeneanor courts in Cook
County are very busy. | renenber them Does that nean
that a | awer in a m sdeneanor court who has a charge
has to probably nmake a big deal out of it and fight it
rather than resolve it because there's nore on the |ine
for himor her than there would be on another citizen
who has such matters? Does that put our |lawers in a
different position than the other citizens, the doctors,
the politicians, the elected officials, that type of
thing? WIIl it actually put themin a separate category

altogether than all other persons, including presidents
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of the United States?

MR, SCOTT RENFRCE: The question of what -- how
aggressively they defend the charge, of course, is up to
t hem and depends on the facts and circunstances and the
nature of the charge. So for a speeding ticket, | don't
think that that distinction exists.

But the court's precedent -- not just the
[Ilinois Suprenme Court's, even the United States Suprene
Court's -- recogni zes that inherent anong the obligation
that attorneys accept are limtations on, for exanple,
the right to communicate certain ideas under certain
context or in certain tribunals. So there are
limtations that are placed on attorneys as a result of
the fact that they are attorneys, but | don't think that
a m sdeneanor traffic court rises to that |evel of
interference. But thank you for your question.

MR. JOHN SPESI A2 | have one nore question.

So if we go to your proposal for Rule 63,
federal agency, you define federal agency as the Patent
and Trademark O fice, Board of Inmmgration Appeals, or
the Executive Ofice for Immgration Review |Is there
sonet hing that's uni que about the process at those three
agenci es that caused you to limt their decisions and to

give only the decision of those federal agencies --
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MR. SCOIT RENFROE: It's partly because of the
fact that practitioners in those areas tend to be
specialists and to concentrate their practice or limt
their practice to that area. Not always, but generally
I mMm gration attorneys concentrate in inmgration
matters. Patent |awers certainly tend to concentrate
in patent matters as well .

So it recognizes that those boards, those
agencies have famliarity with these issues and are
dealing wth experienced practitioners who are likely to
be notivated to defend thensel ves from an accusation of
wr ongdoi ng in those foruns.

MR. JOHN SPESIA: But even in those foruns we're
tal ki ng about sone kind of an ALJ who woul d be nmaking a
deci si on about an disciplinary issue?

MR SCOTT RENFRCE: |'mnot sure the exact
mechani sm of those agencies, but ny understanding is
it's nore than that. There's a |evel of sophistication
that's beyond that.

MR. JOHN SPESIA: Right. But sonething that's
not an Article 3?

MR, SCOIT RENFROE: It would be short of that,
yes.

MR. ANDRE GRANT: One questi on.
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MR SCOTT RENFRCE: Yes.

MR. ANDRE GRANT: I'ma | awer who does practice
crimnal defense, and I'm | ooking at the proposed
| anguage. It says, "For purposes of this rule, a
conviction is any disposition, including a finding of
guilty, an order of court supervision, or deferred
j udgnment . "

One of the things we informour clients is that
I f you're given court supervision, under the law, it is
not a conviction. Even judges informa defendant that
supervision is not a conviction. How do we reconcile
that under this rule it wll, in fact, be a conviction,
at least for the | awer?

MR. SCOIT RENFROE: In the disciplinary context,
It's the conduct of the |lawer rather than how the court
system |l abels it that can formthe basis for
di sci plinary proceedi ngs.

So what this proposed anmendnent does is
recogni ze that there can be different dispositions that
result in sonme finding of a factual basis to establish
the attorney's conduct, even if the court systemelects
not to inpose a judgenent of conviction at the
concl usi on of the case.

So it's the conduct that should be brought to

312.236.6936

Fax 312.236,6968 LEXITAS



© 00 N oo o b~ w N P

N N N NN R R, R R R R R R
A W N P O © 0O N O O M W N B O

Supreme Court Rules Committee Proposal

Public Hearing - 03/29/2023 Page 54

the comm ssion's attention without regard to how the --
under this proposal, without regard to how the court
system eventual |y | abel s that conduct.

HON. WLLIAM H HOCKS: Under 761(c) where you
say, "If a lawer is convicted of a crinme that does not
I nvol ve fraud or noral turpitude, the adm nistrator
shall refer the matter to an inquiry board," do you need
the word "shall" or can you leave it as "may"? Wat's
the reason for shall?

MR. SCOIT RENFROE: That is the existing rule.

HON. WLLIAM H HOOKS: Ckay.

MR. SCOIT RENFROE: So we're not proposing that
t hat | anguage be changed. The court mght elect to give
the admi nistrator nore discretion to resolve these | ow
| evel type cases short of a referral to the inquiry
board, but that's not --

HON. WLLIAMH HOOKS: That's the existing
| anguage. Ckay.

VI CE CHAIR ROCERS: One point of clarification,

If it's the conduct that is the issue, it seens
to be the allegation alone. So a finding of not quilty
Is still an issue relating to conduct.

MR, SCOTT RENFRCE: W're trying tolimt this

to cases where there's been either an adm ssion of
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responsibility that could have forned the basis for a
guilty finding, but instead results in one of these

ot her types of dispositions. So, no, an acquittal woul d
not be reported.

VICE CHAIR ROGERS: | guess | have an issue
because -- sonmewhat of an issue because it seens that
sonetimes resolutions are reached short of a guilty
finding for other reasons and this nmay prevent themin
sone i nstances.

MR. SCOIT RENFROE: It could. It could. But
certainly there was a recent case that went through the
di sci plinary system the hearing review and Suprene
Court level, where an attorney was given a deferred
prosecution by the federal crimnal authorities in
California, but that deferred prosecution was sufficient
to result in his disbarnment because of the underlying
conduct .

MR STEVEH KIM Howis this going to be
| ogi stically handled? | nean, this is going to inpact
all of the attorneys, of course. And so it's a bit -- |
still kind of read it as it's a bit confusing because
t he sentence, "For purposes of this rule, convictions
and any disposition, including an order of court

supervision,” if you just read that -- | nmean, really
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any attorney that goes to traffic court or wherever nay
just look at that or -- and just, you know, wll need to
process how to nove this thing forward. | nean, isn't
there going to be quite a logistical nightrmare in trying
to get this thing inplenented?

MR, SCOTT RENFRCE: W're hoping not. W're
hopi ng that this change actually adds sone clarification
to what is now a confusing i ssue because nost attorneys
aren't famliar with the court's precedent. So we're
hopi ng to provi de additional guidance.

In terns of the nunber of cases, we're talking a
| ot about traffic court cases. Mbdst traffic court cases
woul d not fall under this rule because they'd be
ordi nance viol ations rather than felonies or
m sdeneanors, although the Chair, of course, pointed out
that sonmetinmes they can rise to a | evel of m sdeneanors.

MR STEVE H KIM | just think it needs to be a
bit clarified then --

MR. SCOIT RENFROE: And certainly as | said the
Robi nson firm-- I'"msorry | interrupted you. The
Robi nson firm had sone proposed | anguage that we | ooked
at and do not disagree with. W're wlling to work wth
the Coomttee. |If you think that other |anguage woul d

be nore appropriate, we'd be happy to consi der any
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reconmendati ons or suggestions that you have, take them
back to the ARDC board, and continue the dial ogue that
we' ve started norning.

MR. ANDRE GRANT: | just wanted to revisit one
thing, especially in light of what M. Kimpointed out.

It's real troubling, even an order of court

supervision. It's troubling because it is such a common
di sposition, supervision. |It's alnost like "Go and sin
no nore." But under this provision, for a |lawer, it's
not go and sin no nore. It's like contact the ARDC. |

nmean, that's what's troubling.

Soci ety sees this as a nonissue. And |
understand that we're held to a different standard. |
get that. But court supervision is routinely given. |
mean, it's |ike one of the main dispositions. But now
for a lawer it's atrigger. |It's a possible triggering
factor for sonething that's -- you know, you're 10 mles
over the speed imt. And | know we're using traffic,
but it still triggers. [It's a trigger.

MR. SCOIT RENFROE: It does, and that's why |
hoped to provide guidance or context in terns of how the
ARDC responds to these reports. And we're m ndful of
the court's guidance in terns of renedi ation and

education rather than punishnent. And | referred to
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comment 19 fromthe preanbl e because that deals with
I ssues such as willful ness, repeated violations.

And the inquiry panel and the adm nistrator
staff wll, of course, look at all of the circunstances,
so we would recognize that if the court system-- one of
the factors we would take into account would be if the
court system though a judgenent of conviction was not
necessary based on this conduct, that woul d be sonething
t he panel could determ ne in assessing the seriousness
of the charge or the wlful ness of the conduct.

CHAI R HANSEN: Okay. As the chair, | have to
nove us along. W're getting behind. | appreciate it.
W' ve got two nore speakers.

Thank you, M. Renfroe.

MR, SCOTT RENFRCE: Thank you.

CHAI R HANSEN: St ephen Kom e is up to tal k about
t he proposals as wel |.

MR. STEPHEN M KOM E: Good norning. M nane is
St ephen, S-t-e-p-h-e-n, last nane Kom e.

l"ma trial |awer for 47 years in this state,
and | have sped up and down |-80 from courthouses from
Princeton to Joliet. R ght nowif you're traveling on
I-90 and you're going to Rolling Meadows, the traffic is

novi ng over 80 m|es per hour on a given day, and
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| awyers are on their way to court. That's a m sdeneanor
If you' re arrested and charged traveling on the hi ghway
at that high speed.

| wote this letter because | becanme concer ned
that this is overcrimnalization a la ARDC. |n other
wor ds, every crinme in our book now went from 47 pages
when M ke Hol et [phonetic] to go to | aw school, a
47-page crimnal code, and this is our current crim nal
code now. Wen | opened the box yesterday, it was five
pounds. The other book you could hold in your hand. It
was |ight.

Every concei vabl e m sdeed in society has been
now crimnalized one way or another. Just take our Gty
code here in Chicago, and I didn't even bother to bring
the fish and gane code. Ckay? |If | had brought the
fish and gane code, can you inagine a | awer who has too
many shells in the shotgun comng to the ARDC or didn't
get the fishing license and has been cited by a gane
war den and have to self report?

It's way overreaching to the point where nost
reasonabl e | awyers would think, "Wait a mnute. |
didn't join the profession to report on nyself every
time | burn leaves in the front yard and the village

cones out and sanctions ne for that." And each one of
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t hese village codes have m sdeneanors. How nany
muni cipalities do we have in Illinois? How many forest
preserve districts?

| nean, if you go through everything we have in
governnent Illinois, every one of them has m sdeneanors
buried in their codes. And | represent people at
village halls, and | know, as was pointed out by a
di stingui shed nenber of this panel, that supervision is
gi ven out alnost |ike chicken soup for a cold, to
resol ve an issue wthout finding sonebody guilty because
they don't think it rises to the | evel where there
shoul d be a sanctions. \Whoever is the person hearing
the facts doesn't believe that they heard facts that
caused themto have to i npose sonething.

But then there's the revenue side of the gane
whi ch nobody brought up here because these guys don't
deal with revenue. But every single one of these
villages are | ooking for revenue. So how do they get
their revenue? They give everybody supervision. That
was the great thing R chard Dal ey did when he was a
center. He created supervision in lllinois in the
crimnal code, and that all owed everybody to never find
anyone guilty but to collect revenue to advance the

vill age budget. Ckay?
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Now, these are all things that, you know, maybe
you guys are younger than I am and you don't renenber.
It didn't happen on your watch. It didn't happen with
you. But I'mlooking at two distinguished trial judges
I"'msitting here with, and they know trials get quite
heated fromtine to tine.

And we know sonetines we get found in contenpt
of court. And the judge says, "Ckay. M. Kome, that's
$50. Pay the clerk.”™ Well, that's a conviction; right?
And then when the verdict's comng in, we're sitting in
t he back having a drink together and all of a sudden,
and, you know, all of a sudden, "I'"mgoing to forgive
you for that. W'Il|l vacate it." Do | have to report
t hat because | asked a wong question at the wong tine?

In other words, this is way too broad, and you
shoul d gi ve substantial consideration to just saying no
to this because no one has cone here and said it's not
working, that there's a failure of the systemas it's
now witten to work. There's no statistics to tell you
t hat soneone escaped who shoul d have not escaped. But
as pointed out by a distinguished nenber of this panel,
Crequires the adm nistrator under this rule every tine
to refer to a disciplinary panel.

Now, you know, life is sonmething that you get a
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| ot of experience in, and when | went down to WAshi ngton
representing the Illinois Bar, | was tal king about the

I nternal Revenue Code 6050(i), which is we have to
report the clients whenever they pay us $10,000 or nore;
right? It's a sinple requirenent.

Well, the IRS did not contenplate the flood that
was going to happen of everybody in the United States
reporting on their clients or people doing business with
them They have an entire warehouse in Detroit where
you can send 6050(i) to when your client pays you, and
there's no one there to process it. If just goes in
there and it just sits in there, and maybe 10 years from
now soneone m ght know it's there.

But the majority of issues involving those
6050(i)s are paynments under $25,000. Buying a used car.
Stop and think of all of the things that your parents
had to buy with cash. Well, there's sone people who
have no bank accounts, and so those people buy in cash
and it gets reported to the IRS.

So | would ask you to reject what the
adm ni strator is proposing here, and although ny good
friend Jerry is sitting here, | disagree with the idea
t hat you shoul d have expanded jurisdiction to deal with

m sdenmeanors when so many of our |awers -- we have
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100, 000 | awyers now in this case. Can you inagine the
vol une of paperwork that would create with m sdeneanors?

Turning to the question that was asked about
federal agencies. That was a good question. Federal
agenci es admnistrative ALJs, they fine people all of
the tinme. Does that nake the | awer inconpetent? Does
the | awer get due process within the content of the
agency's activities? No.

And many of those ALJs are not |awers. | have
a case in the Departnent of Transportation right now
where ny guy has cowboy boots that he puts up on the
desk, and when we're him-- he's from Loui siana -- and
he has no | aw degree. He's deciding a trucking issue,
whet her or not the tires on the truck are safe. What
conpet ence does he have to know whether a | awer is a
good | awyer or whether a | awer deserves to be
di sciplined or arguing wwth hin? And nmany tines people
are sanctioned for arguing.

And if you stop to think about this other
proposed rule, 761, Dr. King got arrested how many tines
denonstrating for free speech and change in Anerica?

And every tine he got arrested for disorderly conduct,
I f he had been a nenber of the bar under this rule, he'd

have to turn hinself in and a judge could fine himfor
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di sorderly conduct, a C ass A m sdeneanor.

VWhat if | want to go denonstrate in Springfield
about sone political issue and | get arrested by the
Springfield police or the capitol police? |'m
exercising First Amendnent rights. Should | be subject
to another visit to nmy good friend here? The answer is
no. So | would ask you to reject that.

Wth respect to the other rules, there seens to
be al so an expansi on suggested as to when discipline's
been given in one place, there should be a second bite
at the apple here in Illinois.

Now, |'ve been held in contenpt of court in
ot her states when |'ve had an argunment with a judge, and
they fine ne sone anmount of noney and it's over. |It's
literally over. W say good-bye to each other. W
shake hands at the close of the trial. W walk out the
door. It's what we do. But yet that would require ne
to report that, and then they woul d have an opportunity
to refer that to a board and the whole thing woul d have
to be relitigated here in Illinois when | wal ked out the
door and shook hands wth the judge who did that.

It's not realistic, what's being proposed here,
and | would ask you to reject it. And | would like to

explain to the noncrimnal nenbers who don't have
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crimnal practices here in a crimnal context you can
have a deferred prosecuti on where you sign an agreenent
that they'll be no prosecution because the governnent

I nvol ved doesn't believe there has been a real offense
and that all they want to do is get your client as a

W t ness, so they have your client sign a deferred
prosecution agreenent. That gets thema reporting
requirement .

If | have a | awyer who saw a transaction
sonmewhere and he has a deferred prosecuti on agreenent,
it's not a conviction of a crine. The U S. attorney has
decided it shouldn't be a conviction of a crine. It
could be the state's attorney of Cook County gives ne a
deferred prosecution agreenent for a | awer. None of
t hose things involve noral turpitude.

And the real gravanen of being a |awer is no
noral turpitude is tolerated. And the real gravanen is
don't steal fromthe clients. And that's the core
principle of our profession.

And so consequently we shouldn't have to be in a
position where we do good works for our client, and then
is it a Hmel violation if |I don't notify you because
he's got a deferred prosecution?

And then there's court supervision, and |'m
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going to explain that to all of you. And, you know,
It's a wonderful given for revenue. And if you stop to
think about it, city budgets, county budgets, forest
preserve budgets, every budget in the state would be
crippled if you guys redefined what is a conviction
because every one of ny |lawer clients and even the
judges | represent will nmake nme go in the courtroom and
fight it. It will be a war between ne and the
prosecutor to avoid the consequences.

So | would ask you solemmly to reject it, and
while you' re thinking about it, just renmenber how we
went over crimnalized. And sonetines the denonstrative
aid says nore than speech, and | think this really
represents what's happened to us since 1980 in terns of
expansi on to cover everything in society that soneone
perceives as wong, when, in fact, it has nothing to do
with noral turpitude or stealing fromour clients.

Questions, if any?

CHAIR HANSEN: 1'Il start.

|"mgoing to go to Rule 763 and your argunent on
reporting discipline actions in reciprocal states.

The Rul e already says you have to report that
anyway. It says, "If an attorney licensed to practice

law in Illinois and another jurisdiction is disciplined
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In another jurisdiction" -- and then it goes on to state
t hat .

So don't we want to clarify that and bring into
reporting the changes made, such as a transfer to
disability, inactive status --

(Qutside interruption.)

MR. STEPHEN M KOM E: Excuse ne just a second.
One of the clients doesn't realize |'m busy.

Thank you.

CHAI R HANSEN.  Shouldn't we clarify that to
I ncl ude these things because we -- | get your point on,
you know, you get fined in contenpt of court, but we
don't want | awers who are |licensed across the river or
across in Indiana not reporting disciplinary actions not
t aken agai nst them

MR. STEPHEN M KOM E: W already have that.

CHAI R HANSEN: Ri ght.

MR STEPHEN M KOME: It's working very well.
That is not the issue.

The issue is the expansion to allow the
adm ni strator then to cone up with additional discipline
beyond what's happened in the other venue, so venue one
reports lawer for filing a false pleading or sonething

and sanctions them one way or another. That cones back
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to Illinois, and then they get reciprocal discipline
equal to the discipline that was i nposed by the prinmary
source of the conplaint and where the adjudication took
pl ace.

The expansion is we're not not limted to what
happened in jurisdiction AA. W can now send you to the
I nquiry board, and if they want to, they can send you to
the hearing board, et cetera. Many of the infractions
| awyers commt are resolved right in the venue where
t hey happen. Conprises are achieved. | nean, |'ve
shaken hands with people |'ve argued with ny entire life
as part of our code to be argunentative but not
di sagr eeabl e.

CHAIR HANSEN: So you think it broadens it?

MR. STEPHEN M KOME: It broadens it, and |I've
pointed that out in nmy witing to you that it's like --
sort of like -- you've got the rule. It's working fine
now. |If the district court in San Francisco sanctions
me, I'"mgoing to get the sanme sanction in Illinois that
| got there.

HON. DAVID R NAVARRO. Wasn't M. Renfroe's

point it doesn't broaden the discipline. It just
broadens -- or clarifies -- | think that's what | heard
M. Renfroe saying -- clarifies what the reporting
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requirenment is. It doesn't broaden the discipline or,
rather, even say the discipline is increased in any of
t hese instances that you've brought up.

They've said -- what | heard M. Renfroe say is
where they've got recommendations for |aw office
managenent or additional education, that's where they --
that's where the ARDC is | ooking to assist the Bar, but
not to increase penalties. | didn't hear that in any of
what the ARDC was referring to.

MR. STEPHEN M KOME: First of all, the country
I s founded on no doubl e jeopardy.

Secondly, if San Francisco fines nme $500 for
what ever, bad pl eading or, you know, didn't read a rule
ri ght or whatever, wong question at trial, that's the
limt under the current rule. So it cones back here,
and the sane thing can be inposed by the -- identical.
But it's not identical when they have the power to
broaden it with no Iimtation on what the broadening can
be.

So obvi ously probation's a wonderful thing,
given to us by the ARDC when it happens, and it keeps
sone | awers functioning. But | don't read the rule
that way. | read it as a much broader aspect, and |

think that's why also the Illinois Bar is opposing that.

312.236.6936
877.653.6736
Fax 312.236.6968

Page 69

LEXITAS



© 00 N oo o b~ w N P

N N N NN R R, R R R R R R
A W N P O © 0O N O O M W N B O

Supreme Court Rules Committee Proposal
Public Hearing - 03/29/2023

| nean, you also have the Illinois Bar Association
having filed agai nst sone of these rules and raising
sone of these simlar issues.

CHAI R HANSEN: The rule says -- so under (a)(1)

It says the attorney may be subjected to the sane or

conparabl e discipline in Illinois, and that is staying
as i1s. |I'mnot reading a change. So | agree with the
Judge. | don't read it that it's expanding the

di scipline that can be enforced. It's leaving it as is,

that you coul d be, under your exanple, subjected to the
$500 fine or conparable as the rule reads now.

MR. STEPHEN M KOM E: | thought it was
paragraph F. |If |I'm m staken...

CHAI R HANSEN: So you're equating F then to an
expandi ng of independent proceedi ngs?

MR. STEPHEN M KOME: Right. | nean, | accept
reci procal discipline. 1It's been there forever.

It's paragraph F that | considered an additional
item and | think that was the objection of the Illinois
Bar Associ ati on when they wote their letter.

HON. WLLIAMH HOOKS: | have an additiona
question if that's -- | don't knowif that satisfies the
Chair's question or not.

CHAI R HANSEN: Yeah. |'m done. Thanks.
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HON. WLLIAMH HOOKS: So | did |egal
mal practice in ny other life, and you al ways caution in

| egal nmal practice for a |awer not to get into an area

that he or she is not famliar wth. [In your case, your
do ARDC cases, | would imagine. | know you do crim nal
quite a bit.

So any | awer who represents sonebody in a
m sdeneanor nmatter, at the tinme of the representation,

t he consultation should be not only with the | awer
handl i ng the case before a m sdeneanor court or sone
other tribunal, but that |lawer at the conclusion of the
representation needs to contact or hook that client up
with a |l awer that does disciplinary work before the
ARDC because every crimnal |awer does not do that

wor K.

So that creates an industry because |I'm not
going to give a legal opinion. | wll represent you on
the crimnal case, but I'"mnot going to give you a |egal
opi ni on concerning nmy reading of this rule. | wll then
tell you, so the extent of ny |legal malpractice
coverage, to go see -- here's a list of |awers that do
this work.

So a sinple case could involve a person not only

hiring sonebody to handle the subject matter, the
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crimnal matter, but also in order to keep their -- be

person to several nanmes to deal with the ARDC.

needs to be played into the strategi c decision of the
little m nor case sonewhere because you're ot herw se

| eaving this to, what is it, two lawers and a | ay

adm ni stration at the ARDC i n due course. These
adm ni strators are doing things that are good, but the
next ones won't. The rule wll be the sane.

So if you did not do this work, would you feel
duty bound to refer this to a | awer that would be a
specialist in disciplinary mtters?

MR, STEPHEN M KOM E: Routinely when | get a
judge for a client or | get a |lawer for a client, |
make referrals to people who do nothing but that work.

HON. WLLIAMH HOOKS: So now it goes all the
way down to a lower level. So in order to keep your --
you can do both, but a lot of |lawers can't do both.
Wuld it be fair to say that a lot of crimnal defense
| awyers don't do ARDC work?

MR. STEPHEN M KOM E: That's certainly true.

woul d say that the ARDC practice bar is a very snal

compliant with their obligations as a | awer, refer this

And that decision-nmaking as to what happens next

person at the inquiry level. And we'll have a change in
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bar .

HON. W LLIAM H HOOKS: kay.

MR STEPHEN M KOME: | think you could
probably all fit themat this table.

PROFESSOR BEYLER: What |'mstruggling with is
how do we define the reporting obligation in a way
that's a clear as possible to a | awer so the | awer
knows do | have to report or not.

One very sinple line would be: You don't have
to report any m sdeneanors, just felonies.

Anot her sinple line would be: You have to
report m sdeneanors, period, and then we'll sort out
whi ch ones nmatters or not.

VWhat |'m-- but | hear you sort of saying there
are m sdeneanors and m sdeneanors, and it sounds as
t hough you would like to say sonething like, "Well,

t hese ought to be m sdeneanors that involve nora
turpitude.” And I'msitting here sort of saying, "Well,
how is a |l awer going to know whether this m sdeneanor
has to be reported or not with a sort of fuzzy line like
t hat ?"

Can you give us any | anguage that woul d define
whi ch m sdeneanors woul d have to be reported and which

woul d not ?
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MR. STEPHEN M KOM E: Well, noral turpitude is
pretty straightforward. | nean, it's generally the
theft statute. That's easy. You learn that in |aw
school; right? You |earn that was noral turpitude from
the start.

Qperating a house of prostitutionis clearly
noral turpitude. Prostitution by a |awer woul d be
noral turpitude.

But at sone point it's going to get fuzzy
because norals change. They're sort of shifting, sort
of |like the sands on a beach. And what's immoral in the
1900 -- ny grandfather was a patron of the Everleigh's
House of Prostitution the night Marshall Fields was
shot. So, you know, that was easy for everyone in that
generation not to think of that as so bad, but yet
today, that would be a whole different way to | ook at
that. Okay?

So you have to know -- | nean, Anmericans'
attitude about noral issues shift, and it's also state
related. Isn't it? You know, what's good in Al abama
may not be the sanme in Illinois. And so it is hard to
define, and | grant you that. But on the other hand, do
we want every little m sdeed that happens -- the

advantage is you have all of this collective wi sdom here
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fromtrial courts to civil practice to crimnal practice
all sitting here. You guys know what it's all about.

Aren't we overreaching here on the bottomline,
Professor? You don't have to answer the question,
but --

PROFESSCOR BEYLER: |'mjust saying | see your
position, but then | try to say, how do you wite the
| anguage in that rule that is workable.

MR. STEPHEN M KOME: It was pretty clear to ne
when | read that rule and informng ny clients of the
rule of what the rule. | print it out on the Xerox
machine, and | hand to the client so that there's -- in
ny file | have proof that | notified the client.

CHAI R HANSEN:  Ckay.

MR. STEPHEN M KOM E: And, by the way, all of
ny clients in this situation are graduates of |aw
school, so I'mnot tal king about sonebody who is
mentally retarded or feebl e-m nded who doesn't
understand. Ckay?

CHAI R HANSEN: Thank you.

MR. STEPHEN M KOM E: Thank you for hearing ne
out. | appreciate the fact you guys got to be a hot
bench.

CHAI R HANSEN: W have one nore speaker on this
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proposal , John Brayman fromthe Illinois Association of
Crim nal Defense Lawyers.

MR. JOHN BRAYMAN: Thank you, M. Chairman, M.
Vice Chai rman, Justice O Brien, Adm nistrator LarKkin,

M. Renfroe, M. Kome, and all nenbers of this

Comm tt ee.

My nanme is John Brayman. |'ma crimnal defense
| awyer in Chicago. |'ma partner in the firmof Breen &
Pugh. | currently serve on the board of directors for

the National Association of Crimnal Defense Lawers,
NACDL, and | amthe president of the Illinois
Associ ation of Crim nal Defense Lawyers, |ACDL.

| appear here today in ny capacity of IACDL to
oppose the proposal 22-10 submtted by the ARDC. |
think a lot of the questions this norning and the
di scussi on has gone to the existing rule in how broadly
It already sweeps in terns of Judge Hooks' question
about the "shall" in Rule 761(c) maybe being better
suited to be a "may," and that actually under the
current state of the rule, it's my understandi ng that
the adm nistrator and M. Renfroe are saying that
m sdenmeanor supervision on a speeding ticket would --
there would be a mandatory duty to report that.

And so | think, you know, when we tal k about the
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| anguage that is being proposed, it is not a
clarification of the rule. It is a broad expansion of
the definition of convictions, and it's also a broad
expansion of the admnistrator's authority to reqgul ate
attorneys in Illinois.

The precedent that is relied on by the
adm ni strator and M. Renfroe deals with [ awers that
were accused of converting client funds. They were
crimnally charged, and in those cases, there was either
adm ssion of wongdoing by the | awer or there was a
finding by a jury of wongdoing. W are dealing wth
fel ony of fenses of noral turpitude.

Under the current state of the rule, if you are
convi cted of a m sdeneanor, you have a duty to report.
Today -- today | heard sonething that | think is
somewhat in conflict with the -- what | would say is a
new rul e because the newrule that is being proposed
tal ks about for the purposes of this rule -- and this is
I n subsection A of the proposal -- "For purpose of this
rule, a conviction is any disposition, including a
finding of guilty, an order of court supervision, or a
deferred judgenent."

So there's -- | think | anguage problens with any

di sposition including those things, but also a finding
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of guilty. Mary Robinson's law firm points out that
that would include a finding of guilty that's |ater

vacated by the trial court. An order of court

court supervision. It is by state law, not a cri m nal
conviction, and the precedent that tal ks about a
convi ction -- supervision being a conviction.

The Roll ey case, that's not a self reporting
case. That is about whether that person, that |awer,
who is charged with converting client funds -- | think
to the sum of $70,000 -- whether he is subject to
di sci pline, not whether that is a -- court supervision
is an affirmati ve defense or a bar to the adm nistrator
bringing that person before the board.

But the new rule that is proposed, it doesn't
even confine itself to m sdeneanors of noral turpitude.
It doesn't even confine itself to m sdeneanors that
woul d be like a third speeder court supervision, it
tal ks about deferred judgenents.

| practice in state and federal courts. That's
what | primarily do. And deferred judgnents can have
all sorts of characters. So you can have dispositions
that include an adm ssion of guilt, an adjudication of

guilt, and you can have ones that do not at all, a

supervision, relatively mnor offenses are resolved wth
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deferral or diversionary programwhere an accused person
Is diverted. W have it at 26th Street in Room 102. No
adm ssion of guilt, no plea of guilty, you are diverted.

So a lawer who is cited for speeding,
littering, disorderly conduct, is part of a public
protest and gets arrested along with a bunch of other
people and incited for disorderly conduct, goes to
court; has counsel; and is concerned about their |aw
| icense. The prosecutor says, "Listen, if he does eight
hours of conmmunity service, cone back in tw nonths and
we Wil dismss the case against him"

Whet her the | awyer was -- has an absol ute
defense to that charge, ny advice is always going to be
you have a dism ssal in hand without an adm ssion of
guilt. You have got to go do the eight hours of
community service. W'I|l cone back in two nonths, and
the case wll be dism ssed.

Now, under the proposed rule, you would have an
affirmative duty to report that the judgenent had been
deferred. We're not tal king about a judgenent of
convi ction; we're tal king about any judgenent. A
j udgenent of dismssal, that that had been deferred --
because defer neans basically put off, to withhold the

j udgenent .
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And | think sonetinmes that neans that you plead
guilty and a judgenent nmaybe enters against you and is
maybe vacated | awer. That was the | awer in the other
case cited by the adm nistrator where he went to trial,
he was convicted by a jury, he was put on eight years of
probation, and at the end of it, the conviction was
vacated. That's a very different situation than the
scenarios that we can envision this rule enconpassing.

So this rule is not a clarification of the rule
as it exists, whichis like | said, quite broad. It
does not amend the rule consistent wth the casel aw.
Those cases are not self reporting cases.

And so when you tal k about underlying conduct
and it being of a certain nature that has sonething to
say about the lawer's noral turpitude or fitness to
practice, the conduct is always subject to Hi nmel
obligations and it's al ways subject to discipline,
whet her or not that |awer is acquitted at trial,
whet her or not that |awyer is pardoned.

But the conduct and the self reporting, we're
conflating those things, because this rule requires that
any time a lawer is cited for some m nor m sdeneanor
and is given basically a dism ssal after nmaybe doi ng

ei ght hours of community service, that that |awer has
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an affirmative duty now to report hinself or herself to
the ARDC and shall be referred to the inquiry board. It
I s a broad expansion of the word definition -- the
definition of conviction under the law, and it is

I nconsistent with our state | aw

So, Judge, | -- I'msorry. | reverted like |I'm
in a courtroom

So, Chair and the Commttee, |'m asking that
this rule be declined for all of the reasons that |'ve
put in witing and al so that have been put in witing by
Ms. Robinson's firm M. Kome, and al so spoken to this
norning by M. Kom e.

CHAI R HANSEN: Thank you. Any further
questi ons?

You spared the firing squad because everybody
went before you. | appreciate your presentation as does
the Comm ttee.

| f we have no further questions, that will be
the end of the public hearing section. W thank all of
our speakers this norning. W will now adjourn the
public hearing and reconvene for our Rules Commttee
meeting. Thank you.

(12: 11 p. m, proceedi ngs concl uded.)
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STATE OF I LLINO S
SS.
COUNTY OF COOK

N N

CERTI FI CATE OF REPORTER

| sai ah Roberts, being first duly sworn, on
oath says that he is a Certified Shorthand Reporter,
Regi st ered Professional Reporter doing business in the
Cty of Chicago, County of Cook and the State of
[111inois;

That he reported in shorthand the proceedi ngs
had at the foregoing Public Hearing;

And that the foregoing is a true and correct
transcript of his shorthand notes so taken as aforesaid
and contains, to the best of his ability, all the

proceedi ngs had at the said Public Hearing.

b JEL

sai ah Roberts, CSR, RPR
I 1i nois CSR #084- 004890

I
I
SUBSTRI BED AND SWORN TO

before me this _ day of
April A.D., 2021.

NOTARY PUBLI C

312.236.6936 .
Fax 315,236,668 LEXITAS
/ sleg om
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