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No. 1-21-0478

episode in December. Dr. Stepansky then prescribed lithium to stabilize her mood. Angie
continued to take lithium for the remainder of her pregnancy.

19 Angie likely became pregnant in early September 2005. Her son, C.M., was born in May
2006 with spina bifida. C.M. has severe cognitive impairment, his jaw and teeth are maldeveloped,
and he suffers from other malformations. A neurologist, Dr. George Siegel, has opined that these
medical issues were caused by his in utero exposure to Depakote during the early period of
embryogenesis. These conditions are permanent.

710 The Muhammads first brought an action for medical negligence against Northwestern in
2012. Dr. Allen was named as a defendant, but Dr. Stepansky was not. The complaint alleged that:

“Depakote was well known within the medical and mental health communities as a drug
that could cause serious, debilitating birth defects to a developing fetus, including the birth
defect known as Spina Bifida, and was therefore well known within the same health care
communities to be contraindicated for women who are or might become pregnant while
using Depakote.”
It further alleged that after Angie reported in May 2005 that she might be pregnant:

“Rather than discontinuing the Depakote, and despite knowledge of the well documented
and widely accepted dangers associated with the use of Depakote *** the dosage of
Depakote was between May and September 2005 increased rather than halted ***.”

111 The Muhammads filed a separate action against Abbott in August 2017, alleging that
Abbott failed to provide adequate warnings of Depakote’s risk of birth defects. They voluntarily
dismissed the Abbott case in June 2018 and the Northwestern case proceeded to a jury trial
beginning in August 2018. Before trial, the Muhammads filed a motion in limine to bar the

Northwestern defendants from eliciting any evidence that the Muhammads had filed a separate
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action against Abbott. At the hearing on the motion in limine, the Muhammads’ counsel explained
that the Abbott complaint had been filed to preserve the Muhammads’ ability to pursue a remedy
against Abbott within the applicable statute of limitations. He added, “if *** we win this trial, then
there would be no need to take further action.” He went on to argue that any mention of the
Muhammads’ action against Abbott would be prejudicial and was otherwise irrelevant. He pointed
out that the Northwestern physicians all acknowledged that they were aware that Depakote posed
a risk of birth defects and none of them claimed that they would not have prescribed Depakote if
they had more information. Defense counsel indicated that the issue could be relevant for purposes
of cross-examining Dr. Siegel, one of the Muhammads’ experts. The trial judge tentatively granted
the motion in limine barring mention of the action filed against Abbott, but she informed the parties
that they would revisit the issue before the cross-examination of Dr. Siegel to narrowly tailor the
permissible questioning.?

12 In opening statements, the Muhammads’ lawyer told the jury that their psychiatry expert,
Dr. Cheryl Wills, would testify that Depakote was a “reasonable choice” for Angie when it was
originally prescribed on May 24, provided that the physicians ensured that she was using reliable
birth control. However, Dr. Wills would also testify that the balance of benefits versus risks of
taking Depakote shifted on May 31 when Angie reported she might be pregnant. As counsel
explained, Dr. Wills believed that based on the May 31 “pregnancy scare,” the physicians should
have realized that they needed to take Angie off Depakote. Coupled with other indicators that

Angie could not be relied on to use the birth control patch correctly, the physicians could not

2The record before us does not include any further discussion of the issue from the Northwestern
trial or show what ultimately occurred.

-6-
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115 According to an affidavit from psychiatrist Dr. Suhayl Joseph Nasr, documents produced
in discovery in this case reveal that Abbott was made aware in 2004 of two new data sets
suggesting a 10.7% to 17% risk of birth defects associated with Depakote use in women with
epilepsy. Neither Dr. Nasr’s affidavit nor the related supporting documents differentiate between
spina bifida and other birth defects regarding this 10% to 17% risk. Nonetheless, researchers
reported to Abbott that this rate of risk was “significantly higher than the package insert.” Also in
2004, a separate study indicated that 8.1% of babies born to women taking Depakote had major
malformations. The researchers of that study provided Abbott with a draft abstract stating their
conclusion that “[Depakote] is a potent teratogen® in humans and its use should be reduced to the
minimum or substituted with another safer [anticonvulsant drug].” Dr. Nasr asserts that if Abbott’s
labeling and warnings had disclosed a 10% to 17% risk of birth defects, a reasonably careful
psychiatrist adhering to the standard of care would not have prescribed Depakote for Angie on
May 24, 2005, or any later date. In Dr. Nasr’s opinion, the 10% to 17% risk of birth defects—
compared to the 1% to 2% risk of spina bifida or unquantified risks of other defects disclosed in
the insert and PDR—significantly changes the risk-benefit analysis when considering Depakote
for a patient like Angie, such that the risks outweighed the benefit. Additionally, Dr. Nasr believes
lithium, which only carries a small risk of correctable heart defects, was a superior alternative for
Angie. Ultimately, Dr. Nasr opines that if Abbott had disclosed Depakote’s greater 10% to 17%
risk of birth defects, C.M. would not have been born with spina bifida and other congenital defects.

116 In a deposition taken in 2020, two years after the trial in the Northwestern case, Dr.
Stepansky testified that, in 2005, he knew that Depakote posed an increased risk of spina bifida if

taken when pregnant. Further, he knew that spina bifida was a serious condition that could lead to

An agent or factor which causes malformation of an embryo.
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hydrocephalus, Spina Bifida and other serious and permanently debilitating abnormalities.
Further, as a result of the foregoing negligent acts, the minor Plaintiff, _
will require future care and treatment, has suffered severe personal injury, permanent disability,
pain and suffering, emotional distress and has incurred substantial medical bills that he is
reasonably expected to incur well into the future.

9. At all times relevant hereto, there was in full force and effect an Illinois statute
commonly known as the Family Expense Act, under which this count is brought.

WHEREFORE, Plaintiff, _ individually, demands judgment

against the Defendant, NORTHWESTERN MEMORIAL HOSPITAL and MEDICAL CENTER,

FILED DATE: 1/25/2021 10:28 AM 2019L006254

in an amount in excess of $50,000.00, together with any other relief deemed just and proper,
including but not limited to the costs of this suit.

COUNT IV

_!N DIVIDUALLY UNDER THE

FAMILY EXPENSE ACT AGAINST CHRISTIAN STEPANSKY, M.D.,
DANIEL YOHANNA, M.D. and THOMAS ALLEN, M.D

At all times relevant hereto, Defendants, STEPANSKY, YOHANNA and ALLEN

(PHYSICIAN DEFENDANTS), were duly licensed medical doctors and mental health care

professionals practicing within the City of Chicago, County of Cook, State of Illinois, at, among

———other -locations; NORTHWESTERN- MEMORIAL HOSPITAL --and -MEDICAL CENTER.
(NMHMC).

2 Between May 2005 and September 2003, and at all times relevant hereto, ANGIE
MUHAMMAD, the biological mother of Piaintiﬁ,_ minor, was
under the care of mental health care professional PHYSICIAN DEFENDANTS at NMHMC for
treatment of long-standing mental illness.

3. At all times relevant hereto, Defendants, PHYSICIAN DEFENDANTS, accepted
ANGIE MUHAMMAD as a mental health patient for care and treatment.

A.46
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4. In May 2005 PHYSICIAN DFENDANTS prescribed a drug known as Depakote
for ANGIE MUHAMMAD as part of her treatment of ANGIE MUHAMMAD’S unstable mental
condition.

5. At all times relevant hereto, Depakote was well known within medical and mental
health care communitics as a drug that could cause serious, debilitating birth defects to a
developing fetus, including a birth defect known as Spina Bifida, and was therefore well known
within the same health care communities to be contraindicated for women who are or might

become pregnant while using Depakote.

FILED DATE: 1/25/2021 10:28 AM 2019L006254

6. In late May 2005, and at various times in the months prior thercto, ANGIE
MUHAMMAD reported to her various health care providers at NMHMC, including PHYSICIAN
DEFENDANTS, that she might be pregnant. Rather than discontinuing the Depakote, and despite
knowledge of well documented and widely accepted dangers associated with the use of Depakote
by mental health patients such as ANGIE MUHAMMAD, the dosage of Depakote was between
May and September 2005 increased rather than halted.

T At all relevant times herein, the PHYSICIAN DEFENDANTS aforesaid had a duty
to exercise due care and caution in the examination, diagnoesis, care and treatment of ANGIE
MUHAMMAD such that her as vet unborn child_ a minor, would not
suffer in-utero injury due to her Depakote usage, as prescribed by the PHYSICIAN DEFENDANTS,
during her pregnancy with him.

8. Notwithstanding their individual and collectivé dufy 0 exercise dus care in T
connection with the diagnosis, care and treatment of ANGIE MUHAMMAD, the PHYSICIAN
DEFENDANTS were negligent in one or more the following respects:

DR. CHRISTIAN STPEPANSKY:

(a) Improperly prescribed Depakote to ANGIE MUHAMMAD in May 2005
when he knew or reasonably should have known that (1) Depakote is
contraindicated for patients such as ANGIE MUHAMMAD who are or
might become pregnant during the use of Depakote; and that (2) ANGIE
MUHAMMAD, particularly given her past history, including a “pregnancy
scare” in or about March 2005, and given her severe and lengthy mental
illness/known prior non-compliance with birth control usage, was at a high

A47
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risk of becoming pregnant at any time during the use of the Depakote
SETPANKSY prescribed for her;

(b)  Improperly increased ANGIE MUHAMMAD’S Depakote dosage, rather
than completely halting its usage by ANGIE MUHAMMAD, in the months
between May 2005 and September 2005 when he knew or reasonably
should have known that (1) Depakote is contraindicated for patients such as
ANGIE MUHAMMAD who are or might become pregnant during the use
of Depakote; and that (2) ANGIE MUHAMMAD, particularly given her
past history, including a “pregnancy scare” in or about March 2005, and
given her severe and lengthy mental illness/known prior non-compliance
with birth control usage, was at a high risk of becoming pregnant at any
time during the use of the Depakote STEPANSKY prescribed for her.

DANIEL YOHANNA, M.D.:

FILED DATE: 1/25/2021 10:28 AM 2019L006254

(a)  Improperly prescribed and/or allowed Depakote to be prescribed to ANGIE
MUHAMMAD in May 2005 when he knew or reasonably should have
known that (1) Depakote is contraindicated for patients such as ANGIE
MUHAMMAD who are or might become pregnant during the use of
Depakote; and that (2) ANGIE MUHAMMAD, particularly given her past
history, including a “pregnancy scare” in or about March 2005, and given
her severe and lengthy mental illness/known prior non-compliance with
birth control usage, was at a high risk of becoming pregnant at any time
during the use of the Depakote YOHANNA prescribed or allowed to be
prescribed for her;

(b) Improperly allowed to be increased and/or himself increased ANGIE
MUHAMMAD’S Depakote dosage, rather than completely halting its
usage by ANGIE MUHAMMAD, in the months between May 2005 and
September 2005 when he knew or reasonably should have known that (1)
Depakote is contraindicated for patients such as ANGIE MUHAMMAD
who are or might become pregnant during the use of Depakote; and that (2)
ANGIE MUHAMMAD, particularly given her past history, including a
“pregnancy scare” il Or about March 2005, and givem fer severe and
lengthy mental illness/known prior non-compliance with birth control
usage, was at a high risk of becoming pregnant at any time during the use of
the Depakote YOHANNA prescribed or allowed to be prescribed for her;

(¢)  Failed to appropriately monitor and/or mange the care of ANGIE
MUHAMMAD during the period aforesaid, instead, based upon the records
available to me at this time, allowing a resident, CHRISTIAN
STEPANSKY, M.D., to manage ANGIE MUHAMMAD’S medical/mental
health care between the periods of at least May 2005 through September
2005.

THOMAS ALLEN, M.D.:

(a)  Improperly prescribed and/or allowed Depakote to be prescribed to ANGIE

A.48
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MUHAMMAD in May 2005 when he knew or reasonably should have
known that (1) Depakote is contraindicated for patients such as ANGIE
MUHAMMAD who are or might become pregnant during the use of
Depakote; and that (2) ANGIE MUHAMMAD, particularly given her past
history, including a “pregnancy scare” in or about March 20035, and given
her severe and lengthy mental illness/known prior non-compliance with
birth control usage, was at a high risk of becoming pregnant at any time
during the use of the Depakote ALLEN prescribed or allowed to be
prescribed for her;

(b)  Improperly allowed to be increased and/or himself increased ANGIE
MUHAMMAD’S Depakote dosage, rather than completely halting its
usage by ANGIE MUHAMMAD, in the months between May 2005 and
September 2005 when he knew or reasonably should have known that (1)
Depakote is contraindicated for patients such as ANGIE MUHAMMAD
who are or might become pregnant during the use of Depakote; and that (2)
ANGIE MUHAMMAD, particularly given her past history, including a
“pregnancy scare” in or about March 2005, and given her severe and
lengthy mental illness/known prior non-compliance with birth control
usage, was at a high risk of becoming pregnant at any time during the use of
the Depakote ALLEN prescribed or allowed to be prescribed for her;

FILED DATE: 1/25/2021 10:28 AM 2019L006254

(¢)  Failed to appropriately monitor and/or mange the care of ANGIE
MUHAMMAD during the period aforesaid, instead, based upon the records
available to me at this time, allowing a resident;, CHRISTIAN
STEPANSKY, M.D., to manage ANGIE MUHAMMAD’S medical/mental
health care between the periods of at least May 2005 through September
2005.

9. As a direct and proximate result of one or more of the foregoing negligent acts

and/or omissions of the PHYSICIAN DEFENDANTS, ANGIE MUHAMMAD gave birth to a

—_son | NN o oy 15, 200 with hydrocephalus, Spina Bifida and otber

serious and permanently debilitating abnormalities. Further, as a result of the foregoing negligent
acts, the minor Plaintiﬂ’_ will require future care and treatment, has
suffered severe personal injury, permanent disability, pain and suffering, emotional distress and
has incurred substantial medical bills that he is reasonably expected to incur well into the future.
10. At all times relevant hereto, there was in full force and effect an Illinois statute

commonly known as the Family Expense Act, under which this count is brought.

WHEREFORE, Plaintiff, _ divdually; denEnds gt

A.49
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against the Defendants, CHRISTIAN STEPANKSY, M.D., DANIEL YOHANNA, M.D and
THOMAS ALLEN, M.D., in an amount in excess of $50,000.00, together with any other relief
deemed just and proper, including but not limited to the costs of this suit.

COUNT ¥

A MINOR — INSTITUTIONAL/CORPORATE AGAINST

NORTHWESTERN MEMORIAL HOSPITAL and MEDICAL CENTER

1. At all times relevant hereto, Defendant, NMHMC, held itself out as and was a

business engaged in providing medical services to the public within the City of Chicago, County of

FILED DATE: 1/25/2021 10:28 AM 2019L006254

Cook, State of Illinois, by employing various nurses, mental health care professionals, residents,
interns, externs, medical students and technicians.

2. Between May 2005 and September 2005, and at all times relevant hereto, ANGIE
MUHAMMAD, the biological mother of Plaiutiy, | | I - cisor, was
under the care of mental health care professionals CHRISTIAN STEPANKSY, M.D.
(STEPANSKY), DANIEL YOHANNA, M.D (YOHANNA) and THOMAS ALLEN, M.D.
(ALLEN), at NMHMC for treatment of long-standing mental illness,

3. At all times relevant hereto, Defendant, NMHMC, accepted ANGIE
MUHAMMAD as a mental health patient for care and treatment which was provided by, among
others, NMHMC employee, agent and/or servant STEPANKSY, who was a resident at the time,
and who prescribed a drug known as Depakote for ANGIE MUHAMMAD as part of her ireatment

——————of ANGIE MUHAMMAD’S unstable mental condition.

4. At all times relevant hereto, Depakote was well known within medical and mental
health care communities as a drug that could cause serious, debilitating birth defects to a
developing fetus, including a birth defect known as Spina Bifida, and was therefore well known
within the same health care communities to be contraindicated for women who are or might
‘become pregnant while using Depakote.

5: In late May 2003, and at various times in the months prior thereto, ANGIE
MUHAMMAD reported to her various health care providers at NMHMC, including

A.50
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STEPANKSY, YOHANNA and/or ALLEN, that she might be pregnant. Rather than
discontinuing the Depakote, and despite knowledge of well documented and widely accepted
dangers associated with the use of Depakote by mental health patients such as ANGIE
MUHAMMAD, the dosage of Depakotc was between May and September 2005 increased rather
than halted by STEPANKSY, YOHANNA and/or ALLEN.

6. At all relevant times herein, the Defendant, NMHMC, had a duty to exercise due
care and caution in the examination, diagnosis, care and treatment of ANGIE MUHAMMAD such

that her as yet unborn child,_ a minor, would not suffer in-utero injury

due to her Depakote usage, as prescribed by STEPANKSY, YOHANNA and/or ALLEN, during her

FILED DATE: 1/25/2021 10:28 AM 2019L006254

pregnancy with him.

7. Notwithstanding its duty to exercise due care in connection with the diagnosis, care
and treatment of ANGIE MUHAMMAD, NMHMC was negligent in one or more the following
respects:

NORTHWESTERN MEMORIAL HOSPITAL AND MEDICAL CENTER:

(a) By way of lack of appropriate supervision/institutional control, improperly
prescribed and/or allowed Depakote to be prescribed to ANGIE
MUHAMMAD by resident CHRISTIAN STEPANSKY, M.D. in May
2005 when NWMHMC knew or reasonably should have known that (1)
Depakote is contraindicated for patients such as ANGIE MUHAMMAD
who are or might become pregnant during the use of Depakote; and that (2)
ANGIE MUHAMMAD, particularly given her past history, including a
“pregnancy scare” in or about March 20035, and given her severe and
tengthy “mental illness’knowr prior non-compliance—with—birth - control
usage, was at a high risk of becoming pregnant at any time during the use of
the Depakote NWMHMC allowed to be prescribed or allowed to be
prescribed for her;

(b) By way of lack of appropriate supervision/institutional control, improperly
prescribed and/or allowed Depakote dosage, rather than completely halting
its usage by ANGIE MUHAMMAD, in the months between May 2005 and
September 2005 when NWMHMC knew or reasonably should have known
that (1) Depakote is contraindicated for patients such as ANGIE
MUHAMMAD who are or might become pregnant during the use of
Depakote; and that (2) ANGIE MUHAMMAD, particularly given her past
history, including a “pregnancy scare” in or about March 2005, and given

A.51
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her severe and lengthy mental illness/known ptior non-compliance with
birth control usage, was at a high risk of becoming pregnant at any time
during the use of the Depakote NWMHMC prescribed or allowed to be
prescribed for her;

(¢}  Failed to appropriately monitor and/or mange the care of ANGIE
MUHAMMAD during the period aforesaid, instead, based upon the
records available to me at this time, allowing a resident,
CHRISTIAN STEPANSKY, M.D., to manage ANGIE
MUHAMMAD’S medical/mental health care between the periods
of at least May 2005 through September 2005.

8. As a direct and proximate result of one or more of the foregoing negligent acts

FILED DATE: 1/25/2021 10:28 AM 2019L006254

and/or omissions of the Defendant, NMHMC, ANGIE MUHAMMAD gave birth to a son,

_ on May 18, 2006 with hydrocephalus, Spina Bifida and other serious

and permanently debilitating abnormalities. Further, as a result of the foregoing negligent acts, the
minor Plaintiﬁ‘,_ will require future care and treatment, has suffered
severe personal injury, permanent disability, pain and suffering, emotional distress and has
incurred substantial medical bills that he is reasonably expected to incur well into the future.
WHEREFORE, Plaintiffs, CHARLES and ANGIE MUHAMMAD, as Parents and Next
Friends of their son, _ a minor, demand judgment against the
Defendant, NORTHWESTERN MEMORIAL HOSPITAL and MEDICAL CENTER, in an

amount in excess of $50,000.00, together with any other relief deemed just and proper, including

" but not limited to the costs of this suit,

COUNT VI

! INSTITUTIONAL/CORPORATE NEGLIGENCE ~

INDIVIDUALLY UNDER THE FAMILY EXPENSE ACT AGAINST - AGAINST
NORTHWESTERN MEMORIAL HOSPITAL and MEDICAL CENTER

At all times relevant hereto, Defendant, NMHMC, held itself out as and was a

business engaged in providing medical services to the public within the City of Chicago, County of

A.52
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Cook, State of Illinois, by employing various nurses, mental health care professionals, residents,
interns, externs, medical students and technicians,

2, Between May 2005 and September 2005, and at all times relevant hereto, ANGIE
MUHAMMAD, the biological mother of Plaintiff, _ a minot, was
under the care of mental health care professionals CHRISTIAN STEPANKSY, M.D.
(STEPANSKY), DANIEL YOHANNA, MD (YOHANNA) and THOMAS ALLEN, M.D.
(ALLEN), at NMHMC for treatment of long-standing mental illness.

3. At all times relevant hereto, Defendant, NMHMC, accepted ANGIE

MUHAMMAD as a mental health patient for care and treatment which was provided by, among

FILED DATE: 1/25/2021 10:28 AM 2019L006254

others, NMHMC employee, agent and/or servant STEPANKSY, who was a resident at the time
who in May 2005 prescribed a drug known as Depakote for ANGIE MUHAMMAD as part of her
treatment of ANGIE MUHAMMAD?’S unstable mental condition.

4. At all times relevant hereto, Depakote was well known within medical and mental
health care communities as a drug that could cause serious, debilitating birth defects to a
developing fetus, including a birth defect known as Spina Bifida, and was therefore well known
within the same health care communities to be contraindicated for women who are or might
become pregnant while using Depakote.

5 In late May 2005, and at various times in the months prior thereto, ANGIE
MUHAMMAD reported to her various health care providers at NMHMC, including
STEPANKSY, YOHANNA and/or ALLEN, that she might be pregnant. Rather than
discontinuing the Depékote, and despite knowledge of well documented and widely accepted
dangers associated with the use of Depakote by mental health patients such as ANGIE
MUHAMMAD, the dosage of Depakote was between May and September 2005 increased rather
than halted by STEPANKSY, YOHANNA and/or ALLEN.

6. At all relevant times herein, the Defendant, NMHMC had a duty to exercise due
care and caution in the examination, diagnosis, care and treatment of ANGIE MUHAMMAD such

that her as yet unborn chil- minor, would not suffer in-utero injury

A.53
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due to her Depakote usage, as prescribed by STEPANKSY, YOHANNA and/or ALLEN, during her
pregnancy with him.

s Notwithstanding its duty to exercise due care in connection with the diagnosis, care
and treatment of ANGIE MUHAMMAD, NMHMC, was negligent in one or more the following

respects:
NORTHWESTERN MEMORIAL HOSPITAL AND MEDICAL CENTER:

(a) By way of lack of appropriate supervision/institutional control, improperly
prescribed and/or allowed Depakote to be prescribed to ANGIE
MUHAMMAD by resident CHRISTIAN STEPANSKY, M.D. in May
2005 when NWMHMC knew or reasonably should have known that (1)
Depakote is contraindicated for patients such as ANGIE MUHAMMAD
who are or might become pregnant during the use of Depakote; and that (2)
ANGIE MUHAMMAD, particularly given her past history, including a
“pregnancy scare” in or about March 2005, and given her severe and
lengthy mental illness/known prior non-compliance with birth control
usage, was at a high risk of becoming pregnant at any time during the use of
the Depakote NWMHMC allowed to be prescribed or allowed to be
prescribed for her;

FILED DATE: 1/25/2021 10:28 AM 2019L006254

(b) By way of lack of appropriate supervision/institutional control, improperly
prescribed and/or allowed Depakote dosage, rather than completely halting
its usage by ANGIE MUHAMMAD, in the months between May 2005 and
September 2005 when NWMHMC knew or reasonably should have known
that (1) Depakote is contraindicated for patients such as ANGIE
MUHAMMAD who are or might become pregnant during the use of
Depakote; and that (2) ANGIE MUHAMMAD, particularly given her past
history, including a “pregnancy scare” in or about March 2005, and given
her severe and lengthy mental illness/known prior non-compliance with
birth control usage, was at a high risk of becoming pregnant at any time

during the use-of the Depakote NWMHMC prescribed or allowed 1o be

prescribed for her;

©) Failed to appropriately monitor and/or mange the care of ANGIE
MUHAMMAD during the period aforesaid, instead, based upon the
records available to me at this time, allowing a resident,
CHRISTIAN STEPANSKY, M.D. to manage ANGIE
MUHAMMAD’S medical/mental health care between the periods
of at least May 2005 through September 2005.

8. As a direct and proximate result of one or more of the foregoing negligent acts

and/or omissions of the Defendant, NMHMC, ANGIE MUHAMMAD gave birth to a son,

A.54
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_ on May 18, 2006 with hydrocephalus, Spina Bifida and other serious

and permanently debilitating abnormalities. Further, as a result of the foregoing negligent acts, the

rinor Plaintiff, _ will require future care and treatment, has suffered

severe personal injury, permanent disability, pain and suffering, emotional distress and has

incurred substantial medical bills that he is reasonably expected to incur well into the future,

WHEREFORE, Piaintiﬁ'_ individually, demands judgment

against the Defendant, NORTHWESTERN MEMORIAL HOSPITAL and MEDICAL CENTER,

in an amount in excess of $50,000.00, together with any other relief deemed just and proper,

FILED DATE: 1/25/2021 10:28 AM 2019L006254

including but not limited to the costs of this suit.

Reggectfully

BRUSTIN & LUNDBLAD, LTD.
100 W. Monroe Street, 4 Floor
Chicago, Illinois 60603

(312) 263-1250

Attorney No.: 21626
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AFFIDAVIT PURSUANT TO ILLINOIS SUPREME COURT RULE 222(b)

I, Harsha S. Narayan, one of the attorneys representing the Plaintiff hereby certify that,
based on my experience in handling personal injury claims, the total of money damages sought in
this case exceeds $50,000.00.

itted,

FILED DATE: 1/25/2021 10:28 AM 2019L006254

Harsha S. ¥arayan =

BRUSTIN & LUNDBLAD, LTD.
100 W. Monroe Street, 4™ Floor
Chicago, Illinois 60603

(312) 263-1250

Attorney No.: 21626
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FILED

1/25/2021 10:28 AM
IRIS Y. MARTINEZ
CIRCUIT CLERK
COOK COUNTY, IL
2019L006254

11950294

EXHIBIT 7
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1 treating Mrs. Muhammad day-to-day. All he had was a 1 in a baby exposed to Depakote is as high as 5 percent
2 snapshot picture. 2 to 9 percent.
3 So on May 24th of 2005 -- I'm going to put a 3 That means five out of a hundred babies, nine
4 Tittle timeline up to try to help you a little bit 4 out of a hundred babies, would have a neural tube
5 with dates. 5 defect if their mother took Depakote, compared to one
6 So you'll hear that Dr. Stepansky sent 6 in a thousand or 1 in 2000.
7 Mrs. Muhammad to Dr. Dago. He saw her on May 19th. 7 So you can see that the risk caused by
8 He made a report. It's not clear whether he actually 8 Depakote is very significant. It's a big risk over
9 talked to Dr. Stepansky, but Dr. Stepansky had his 9 what it would be without.
10 report. And so on May 24th, that is when Dr. 10 You'l1 also hear from Dr. Siegel, who has
11 stepansky decided that he was going to prescribe 11  done extensive studies and written articles on
12 Depakote as a mood stabilizer. 12 Depakote itself, but also on the development of the
13 Now, as indicated, one of our experts, 13 brain, he will tell you that there are studies that
14 Dr. Siegel, who is a neurologist, who has used 14 show that the risk of having these problems from
15 medications to treat epileptic patients, he will tell |15 Depakote with fetus increases with the amount that's
16 you in his opinion Tithium should have been selected 16 being given. There's a correlation between dosage and
17 on that date, rather than Depakote. And the reason 17 a higher risk of having neural tube defects.
18 is, is that you have to look at risks and 18 And in particular, which I believe he will
19  probabilities. 19  tell you, that if the woman is taking more than a
20 Now Tithium, Tike Depakote, has the 20 thousand milligrams of Depakote a day, that the risk
21 propensity or can cause or it's believed that it can 21 jumps significantly and that there are some studies
22 cause damage to fetuses. However, the risk is much 22 that show that the risk of a baby having abnormalities
23 Tlower and much less than Depakote. The most 23 related to Depakote is as high as 17 percent if the
24 significant risk to a fetus with Tithium concerns a 24 dose rate is more than a thousand per day.
41 43
1 heart defect. It's called Ebstein's anomaly. And it 1 You'll also hear that at the time Quatro was
2 was known in 2005 that the risk of this anomaly, if 2 conceived, which I believe the testimony will be it
3 you didn't take Tithium, was Tike one in 20,000 or 3 happened around September 8th or September 9th of
4 something, a very, very small number of babies have 4 2005, Mrs. Muhammad, based on the prescription given
5 this anomaly. 5 by Dr. Stepansky, was taking 2,500 milligrams of
6 However, even with Tithium, the risk is, I 6 Depakote per day.
7 believe, one in a thousand or 1 in 2000. So it's a 7 So this all goes into the risk-benefit
8 risk but not a Targe risk. And that all has to be 8 analysis that Dr. Stepansky acknowledges that he had
9 considered in weighing the risk versus benefit. 9 to do before prescribing Depakote.
10 on the other hand, Depakote, the Taundry 1list | 10 At the top I'm showing the risk, sort of a
11 of risks that I gave you, are much more significant. 11  caricature of the risk-benefit analysis. You will
12 Now, if in the population of women having babies, all |12 hear from Dr. Dago, for example, he will acknowledge
13 babies born in the United States, I believe you'll 13 that it was known in 2005 that Depakote was more
14 hear the statistic that the risk of having a neural 14 dangerous than Tithium. However, he said that
15  tube defect, spina bifida, is 0.5 percent to 15 Depakote would be a reasonable choice when it was
16 0.1 percent, which would be one in a thousand to 1 in |16 first prescribed on May 24th. And I believe the
17 2000. So that's the natural risk of any woman having |17 defendants' experts will say the same.
18  a baby, who has not taken a drug like Depakote. 18 And our psychiatry expert, Dr. Cheryl wills,
19 on the other hand, if someone is taking 19 will also say that it was a reasonable choice on
20 Depakote and gets pregnant while taking Depakote, 20 May 24th to give -- to start Mrs. Muhammad on
21 there's Titerature and reports that go over a wide 21 Depakote, but she will tell you that there was a huge
22 range. Some reports say 1 to 2 percent. Other 22 qualifier, a huge "but" to her saying that it would be
23 reports say 3.8 percent. Other Titerature suggests 23 reasonable to start on Depakote.
24 that the risk of a spinal defect, a neural tube defect |24 Now, Dr. wills will tell you, that if you
42 44
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1 prescribe Depakote, with all its risks of causing harm | 1 And at that time, Mrs. Muhammad did not have
2 to a fetus in the event that woman gets pregnant, then | 2 a gynecologist, did not have a doctor to prescribe
3 you, as a psychiatrist must make sure that that woman 3 more patches for her. And she didn't understand who
< 4 does not get pregnant, that she is on birth control 4 she had to contact. She thought her gynecologist was
§ 5 and using birth control appropriately to prevent 5 the doctor who delivered her Tlast child in 2004,
§ 6 pregnancy. Dr. Wills will tell you that, in her 6 Dr. Plunkett.
g 7 opinion, that's what the standard of care requires. 7 But Dr. Plunkett says no, no, no, I amonly a
o 8 That is what a doctor should do under those 8 high-risk doctor, I deliver high-risk babies. I have
<§( 9 circumstances. 9 nothing to do with treating women as a gynecologist,
§ 10 So Dr. Wills will tell you that in the case 10 so I'm not her doctor.
c:\.: 11 of Mrs. Muhammad, that he did not fulfill the "but," 1 So it's not until May when the topic comes up
& 12 that is, they did not take steps to make sure that 12 again on May 9th with Dr. Peden about patches and
§ 13 Mrs. Muhammad was on birth control and using it 13 Angie says, you know, I don't have a gynecologist, I
E 14 properly. Now, you'll hear that Mrs. Muhammad's 14 need patches, and so they had to call -- Dr. Peden had
S 15 choice that she had for birth control was the birth 15 to call and get an emergency prescription from a
a 16  control patch. I don't know how many of you are 16 clinic called the PAC to get two months' worth of
T 17 familiar with it, but the patch is similar to the pill |17 patches for Mrs. Muhammad. Then they set up an
18 dn that it chemically prevents pregnancy. However, 18  appointment for her to go in and get a year of
19 with the patch, instead of taking a pill every day, 19  prescription.
20 the woman once a week has to put a new patch on her 20 Again, even as late as May 9th, Mrs. Muhammad
21 arm or on her skin somewhere so that the chemical in 21  demonstrated to Dr. Peden that she had Tlittle
22 the patch, the birth control chemicals, can be 22 understanding about the patch, that she needed a
23 absorbed. 23 gynecologist, and she needed to get a doctor to give
24 And you will hear that the patch has to be 24 her a prescription.
45 47
1 changed the same day every week, that if you delay two | 1 A1l of this needed to be taken into account
2 days, your protection is no longer there. So you have | 2 in considering the risk-benefit of prescribing
3 to -- if somebody is using a patch, you have to make 3 Depakote to a woman who was of childbearing age, who
4 sure that they are following those directions 4 Tacked total understanding on how to avoid pregnancy.
5 explicitly. They can't deviate. They have to change 5 Now, we believe the evidence will show that
6 and put the new patch on the same day of every week. 6 on May 31st, that even if you would agree that
7 Now, you will hear that Mrs. Muhammad, 7 Depakote could be started, that the balance shifted on
8 perhaps because of her mental illness, was not very 8 May 31st: What happened on that date is that
9 understanding about birth control and about the patch, | 9 Mrs. Muhammad came in to see Dr. Stepansky and she
10 and this lack of understanding was something that 10 said doctor, my menstrual period is two weeks late, I
11  either was known to Dr. Stepansky on May 24th when he |11 think I'm pregnant. So they send her down to a
12 prescribed Depakote, or it should have been known 12 Taboratory to get a test. But the test didn't come
13 because there were notes from the record from 13 back for a week. But in the opinion of Dr. wills, our
14 Dr. Peden, the psychologist who saw Mrs. Muhammad very |14 expert, that should have been something that should
15 regularly, and Dr. Stepansky said it was his practice |15 have, as my partner said, they were asleep at the
16  to read those notes, that as of March 4th of 2005, 16  wheel, should have awakened Dr. Stepansky and his
17 when Mrs. Muhammad was in some of her in and out of 17 supervisors that this lady was a problem, that she was
18  the hospital, she thought that when she was at one of |18 at high risk of getting pregnant, and that she was
19  the hospitals, they gave her a shot for birth control. |19 taking a drug, Depakote, with a high risk of causing
20 well, it turns out that was wrong, she was 20  injury to her fetus if she became pregnant.
21 not given a shot for that. Then she told Dr. Peden, 21 So it's the opinion of our expert, Dr. wills,
22 the psychologist, you know, I'm running out of 22 that on May 31st, the balance shifted against having
23 patches, I only have one Teft, and this was on 23 Depakote as part of the medication for Mrs. Muhammad.
24 March 4th, 2005. 24 And obviously if Mrs. Muhammad was not taking
46 48
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1 to have a catheter put in and a catheter overnight to 1 be able to do it? And also Mrs. Muhammad with her
2 preserve his kidneys. 2 continuing issues with her mental health, how much
3 And I believe the evidence will be that 3 longer can she be depended on to provide the care that
< 4 charles will not be capable of doing that himself. 4 charles will need?
§ 5 That a five-year-old cannot say, oh, it's three hours, | 5 So anyway, that's the reason why we believe
§ 6 I have to catheterize myself. Physically he can do 6 that at the end of the case that the evidence will
g 7 that, but he will not, I don't think, according to the | 7 show that Depakote, after May 31st of 2005, should not
o 8 evidence, be able to do that on his own on a 8 have been part of the treatment for Mrs. Muhammad, and
<§( 9 timetable. 9 that had the proper -- had the doctors acted
§ 10 The other thing is that Charles will not be 10 appropriately, had they weighed and balanced the risks
c:\.: 11 able to, I don't believe, recognize the symptoms of 11 versus the benefits and including the risk, the high
& 12 bigger problems. If his shunt is malfunctioning or if |12  risk that Mrs. Muhammad was going to get pregnant,
§ 13 he has a tethered cord, some -- especially with a 13 that they should not have gone forward with Depakote
E 14 shunt, that can be an emergent situation. So somebody |14 after that date.
S 15 has to recognize the symptoms, headaches or other 15 In addition to that, on October 11th, when
a 16  symptoms. 16  Mrs. Muhammad again came to them and said, I think I'm
T 17 I believe the evidence will show that Charles |17 pregnant, that should have immediately stopped the
18 will never be able to do that. As a result, charles, |18 Depakote and it would have prevented many of the
19 1 believe the evidence will show, will require 19 injuries that Charles has.
20  around-the-clock assistance for the rest of his life. |20 So we believe that at the end you should make
21 And you will hear from a healthcare planner, Tife care |21 a finding in favor of Charles 1Iv and against
22 planner, her name is Pam Chwala and she will offer 22 Defendants, and you will hear the evidence and you
23 that opinion that she believes Charles should have 23 will be allowed to consider what would be fair,
24 that care or need that care. 24 appropriate, and just damages to make sure that
61 63
1 she will offer two options of doing that. 1 charles has what he needs for the rest of his Tlife.
2 Either you hire somebody by the hour and have 3 shifts | 2 Thank you for your attention. I hope I
3 7 days a week, 24 hours a day, or her alternative 3 haven't overstayed my time. Thank you.
4 would be to have a Tive-in person who's there 24 hours | 4 THE COURT: Just a little. So my question to
5 a day, who gets paid a salary, so it's a lot Tess 5 you is, do you want a brief bathroom break now or go
6 money than having paid by the hour. But nonetheless, 6 right into the second opening statement by the
7 it's going to be an expensive proposition which he 7 defense? Tell me now. Bathroom break, yes? oOkay.
8 will require as long as he Tives. 8 We are going to try to make it short because they get
9 Now, there will also be an issue as to what 9 the same amount of time for their opening that the
10  will be the extent of Charles' life. Defendants have |10 Plaintiffs have.
11  hired an expert who will come in and he will say 40, 1 THE DEPUTY: ATl rise, please.
12 40, that's all. when cCharles reaches 40, that's it, 12 (Whereupon, a break was taken,
13 he's going to be gone. 13 after which the following
14 on the other hand, you will hear from one of |14 proceedings were had:)
15 charles's treater, Dr. Dias, and he will say that if 15 THE COURT: Bowman called me. Is she sitting
16 charles is maintained so that his kidneys don't get 16 out there now?
17 injured by not having his bladder evacuated properly, |17 MR. BAKER: She asked that Mr. Masciopinto,
18 and if his shunt is properly monitored, that he has 18  he represents Dr. Bowman, and he also represents most
19 potential to Tive a normal Tifespan and that means 19  of the children's treating physicians and nurses.
20 that charles will require attention throughout that 20 we're just going to roll with Dr. Bowman after this
21 Tife. 21 supplement.
22 Keep in mind, too, that although the parents |22 THE COURT: Well, yes. So what I plan is
23 have been carrying that burden for the last 12 years, |23 this. If it's going to be an hour, what I will do is
24 charles's father is now 74 and how much Tonger will he |24 I will give them another bathroom break. I did bring
62 64
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1 cookies for them to at least have something to eat, 1 THE DEPUTY: We are back in session.
2 then we can roll that down -- so what we are going to 2 THE COURT: Thank you. Now, we will hear the
3 do, because we want to get this going, and then we 3 opening statements from the defense. Please proceed.
< 4 will give them lunch. But how Tong is Bowman? 4 OPENING STATEMENT
§ 5 MR. BAKER: I would suspect less than an 5 MS. SOCOL: Thank you.
§ 6 hour. 6 Ladies and gentlemen, your Honor, counsel,
g 7 THE COURT: Less than an hour. For just your | 7 Dr. Allen, and colleagues, my name is Donna Socol. It
o 8 side? 8 s my privilege to represent Dr. Tom Allen and
<§( 9 MR. BAKER: I haven't timed it but I would 9 Northwestern Memorial Hospital. I'd like you to think
§ 10 hopefully be less, an hour at the max. 10 about suicide. I'd 1ike you to think about homicide.
;‘ 1 THE COURT: For just you? 11 1'd Tike you to think about someone who is so
& 12 MR. BAKER: Yeah. 12 psychotic and out of touch with reality that she takes
§ 13 THE COURT: Then that's -- 13 a knife and threatens to ki1l her husband, Charles and
E 14 MS. REITER: 15 minutes. 14 her two sons, . ond then herself.
S 15 THE COURT: Fifteen minutes. Okay, so then 15 Someone who is been in and out of mental institutions,
a 16 we will do that. I will just tell them that the 16 on a variety of medications, antipsychotics,
r 17 witness will last about an hour and 15 minutes, then 17 antidepressants. Someone who wants nothing more in
18 after that we will have Tunch. 18 Tife than to be functional, to stay out of mental
19 MR. BAKER: Since Mr. Masciopinto is here, 19 hospitals, and to be a Toving mother and a loving
20 just briefly, he also represents Nurse Moylan, who we |20 wife. And that's Angie Muhammad.
21 have under subpoena, who is being somewhat 21 So she came to us. She came to Northwestern
22 recalcitrant to coming in. 22 Stone Institute of Psychiatry, an outpatient clinic.
23 THE COURT: Yeah. what are we going to do 23 And under the capable hands of Dr. Tom Allen, the
24 about that? 24 psychiatrist, Dr. Marcia Brontman, a psychiatrist,
65 67
1 MR. MASCIOPINTO: She's not really being 1 Dr. Janet Peden, who has a Ph.D. in psychology as a
2 recalcitrant. She's just scheduled to work on each of | 2 psychotherapist, and a psychiatric nurse, Judy wilson.
3 these days in the clinic and she's kind of invaluable 3 They were able to keep her out of a mental
4 there. 4 institution. They were able to improve her quality of
5 THE COURT: There's no such thing as an 5 Tife. with the assistance of a drug called Depakote.
6 indispensable person, we all know that. Right? She 6 Now, I'm going to address four issues in this
7 has to come in. 7 case, which I think will be the theme throughout this
8 MR. MASCIOPINTO: All right. I'11 do my best | 8 trial, and the first one is why was Depakote the drug
9 to work with counsel to arrange that. 9 of choice for Mrs. Muhammad? Why was it the best drug
10 THE COURT: That's legitimate. I'm not 10  for Mrs. Muhammad and her schizoaffective disorder?
11  trying to be a jerk about it. Let's do it. But she 11 The second, our interdisciplinary team. How does the
12 has got to come in. And you know, being a lawyer, you |12  Stone Institute of Psychiatry and the team work
13 know what the options are. They're not good. 13 together to accomplish a goal, to keep Angie Muhammad
14 MR. MASCIOPINTO: I understand that. That's |14 out of the mental institution?
15 why we offered the evidence deposition. But I 15 The third, why Angie Muhammad was capable and
16  understand your Honor's position, so. 16  competent when she wasn't in a mental institution, of
17 MR. BAKER: And I've asked Mr. Masciopinto to |17 making choices regarding birth control.
18  just let me know. 18 And fourth, by the time Angie Muhammad told
19 THE COURT: We're cooperative. 19 us that she had missed her menstrual period on
20 Ready? Bring them out. 20 october 11th of 2005, | neural tube was
21 (whereupon, the following 21 formed and he was going to have spina bifida and all
22 proceedings were had in 22 the consequences that were related to spina bifida and
23 open Court in the presence 23 the outcome that he has today.
24 of the Jury:) 24 So Tet's go to the first issue. Why was
66 68
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1 Depakote the drug of choice for Angie Muhammad, the 1 antipsychotic, she is on Prozac, an antidepressant.
2 best drug? 2 It didn't work.
3 Angie Muhammad had schizoaffective disorder 3 January 4th, 2005, to January 13, 2005, she's
< 4 and there is no one who's going to quarrel with that. 4 hospitalized at Northwestern and Lake Shore Mental
§ 5 She had a complex, complicated, significant mental 5 Hospital for auditory hallucinations and suicidal and
§ 6 disorder. I will tell you about that in a minute. 6 homicidal ideations. She's an Haldol, an
g 7 The statistics for Angie Muhammad was that without 7 antipsychotic. She's on Cogentin, a drug that has to
o 8 treatment, she had a 10 to 15 percent chance of 8 be given to stop the side effects, the jitteriness,
<§( 9 killing herself, meaning one out of ten patients with 9 Parkinson-1ike sides effect of Haldol. And she's on
§ 10 schizoaffective disorder will ki1l themselves without |10 Seroquel, another type of mood stabilizer.
c:\.: 11  treatment, they'll commit suicide, they'l1 possibly 1 February 9, 2005, to February 26, 2005, she
& 12 commit homicide. 12 is hospitalized with visual hallucinations at MacNeal
§ 13 what's the risk of having a baby with spina 13 Hospital. she is taking Cogentin, Haldol and Seroquel
E 14 bifida, on birth control, with Depakote? It's 14 again. Suicidal ideations.
S 15 unlikely. 1It's a one in 10,000 risk. So you balance |15 April 17th, 2005, to May 4, 2005 she is
a 16  the risks. One out of ten risk of killing yourself, 16 hospitalized at Northwestern, followed by River Edge
f 17 versus a one in 10,000 risk of having a baby with 17  Mental Hospital, Glen Oaks Mental Hospital, with
18 spina bifida, on Depakote, using birth control. 18  psychotic thoughts of killing her husband, charles,
19 Let's talk about birth control for a minute. |19 and her two sons, Charles, with a knife.
20 Birth control is not 100 percent effective. The only |20 She is on Haldol, an antipsychotic, zoloft,
21  thing hundred percent effective is hysterectomy, 21 an antidepressant, and Cogentin again.
22 abstinence. Tubal Tigation has a 1-in-200 risk of 22 So given this history and Angie Muhammad's
23 failure. 1IUD, a 1-in-100 risk of failure. The patch, |23 high risk, high risk of suicide, one in ten patients
24 a 1-in-100 risk of failure. Birth control pills the 24 will ki1l themselves, she's put on Depakote on May 24,
69 71
1 same. So there was a risk of birth control failure. 1 2005, a mood stabilizer that worked for her.
2 Now, what is schizoaffective disorder? As I 2 Now, who's going to tell you that Depakote
3 said, there's no disagreement that she was 3 was the medication of choice for Angie Muhammad, in
4 schizoaffective. So it's mania. Wwhat's mania? oOut 4 addition to her antipsychotic and antidepressant, who
5 of control, euphoria, happiness, running around wild. 5 s going to tell you that? Dr. Allen will tell you
6 You'll hear testimony that she cleaned her house day 6 that and he'11 tell you why it worked.
7 and night, happy, looking inappropriately. Followed 7 Dr. Marcia Brontman will tell you that, she
8 by depression, ultimate sadness, uncontrollable 8 is the psychiatrist who cared for Angie Muhammad. She
9 sadness, and psychosis. And the psychosis, the out of | 9 will tell you why Depakote was the drug of choice.
10  touch with reality where she heard voices telling her |10 Dr. Stepansky, our second-year resident will tell you
11  to do things, where she talked to people in her room 11  that was the drug of choice for Angie. And you know
12 that weren't there, delusional. That popped up every |12 who else will tell you that, Depakote was an
13 now and then. Not related to the mania or the 13 appropriate drug for Angie Muhammad? Their own
14 depression. All three elements of schizoaffective 14 psychiatric witness who they hired to give opinions in
15 disorder. Difficult to manage? Yes. Complex? Yes. |15 this case, Dr. wills. They mentioned her.
16  Depakote worked for her. It's a mood stabilizer. 16 Dr. Wills will tell you Depakote was
17 Now, let's Took at Angie Muhammad's history. |17 appropriate and Dr. Brontman and Dr. Wills will tell
18 I am not going to go back to 2002 because she was in a |18 you something else. They will tell you that Depakote
19 mental institution then, too. 19 was the better choice than Tithium. why? well, it's
20 December 10, 2003, to January 23, 2004, she's |20 a better choice with -- for schizoaffective disorder.
21 hospitalized at Northwestern Memorial Hospital for 21 And you heard them talk about the Tithium causing harm
22 attempting suicide by ingesting protein pills while 22 to a fetus possibly.
23 she 1is pregnant with her second son. She is trying to |23 well, what about mom? Do you just forget
24 ki1l them both. she is on Risperdal, an 24 about mom, do you forget about the risk of Tlithium to
70 72
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13 we think it's related to a number of findings related 13 verified digital signature this 28th day of August,

1 A. Yes. 1 STATE OF ILLINOIS )

2 MR. BAKER: Thank you, Doctor. ) ss:

3 THE COURT: ANy recross? 2 COUNTY OF C 0 0 K )

4 MS. REITER: Just one. 3
g 4 I, PAMELA L. COSENTINO, being first duly
«~ 5 RECROSS-EXAMINATION
© 5 sworn on oath says that she is a court reporter doing
S 6  BY MS. REITER:
] X X 6 business in the City of chicago; that she reported in
2 7 Q. Doctor, do I have this correct, that spina
o 7 shorthand the proceedings given at the taking of said
N 8 bifida causes the Arnold-chiari II, which then causes i ) X
s 8 trial and that the foregoing is a true and correct

h halus?

;(o ° ydrocephalus 9 transcript of her shorthand notes so taken as
g 10 A That's the thought is that the open spina 10 aforesaid and contains all the proceedings given at
o 11 bifida leads to the formation of the chiari II. we 11 said trial.
o
I 12 don't really know why they develop the hydrocephalus. 12 IN TESTIMONY WHEREOF: I have hereunto set my
Ire)
N
=
—
i 14 to the chiari II. 14 2018.
'_
g 15 So, yes, in my mind, the cChiari II then Tleads 15
a 16 to the hydrocephalus, but there are many theories. 16 W%M
E 17 Q. The hydrocephalus, though, is the collection 17

. . . . PAMELA L. COSENTINO, CSR
18 of fluid in the brain seen on one of the pictures,

18
19 correct?

19
20 A. correct.

20
21 MS. REITER: That's all I have. Thank you. 21
22 MR. BAKER: Thank you, Doctor. I have 22
23 nothing else. 23
24 THE COURT: Any of the jurors have a question |24

161 163

1 that you wish to have the doctor answer?

2 okay. Thank you very much.

3 Thank you, Doctor. You may step down.

4 (witness excused.)

5 THE COURT: And you may go to lunch. It was

6 a rough morning. Be ready at 20 minutes after 20.
7 (whereupon, at 1:38 p.m., a
8 Tuncheon recess was taken to
9 2:20 p.m.)

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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no idea that this was a problem?

MS. SOCOL: No, they don't do that. But we
just want to cross-examine Dr. Siegel.

THE COURT: On what? Tell me what you're
going to cross-examine Dr. Siegel on.

MS. REITER: Well, Dr. Siegel is the one who
says that there is -- see, I think with the product
Tiability case, the gist of it is in -- what do you
call those things, you know, you try some cases?

MR. SNYDER: MDL.

MS. REITER: No, the test cases.

MR. SNYDER: Bell weather.

MS. REITER: Bell weather, yeah. From what I
gather, the issue is that the risk of Depakote being
associated with spina bifida was understated in terms
of 2005, 2004, and 2006, 4 to 6. And it was stated
1 to 2 percent. It should have been higher because
there was literature out there that would have
supported a different warning to doctors. That's the
product liability action.

And Dr. Siegel, who does not really want to
commit to the 1 to 2 percent was a reasonable number
for our doctors to have relied on, he talks about

other Titerature said this, that, or the other thing
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