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Order filed January 27, 2026

NOTICE: This order was filed under Supreme Court Rule 23(b) and is not precedent
except in the limited circumstances allowed under Rule 23(e)(1).

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

WORKERS” COMPENSATION COMMISSION DIVISION

JOSE AVILA, ) Appeal from the Circuit Court

) of Kane County
Appellee, )

)

V. ) No.24 MR 199
)

ILLINOIS WORKERS’ COMPENSATION )

COMMISSION, et al. ) Honorable
) John Dalton,

(I Deliver Logistics, Appellant). ) Judge, Presiding.

PRESIDING JUSTICE HOLDRIDGE delivered the judgment of the court.
Justices Tailor, Mullen, Cavanagh, and Barberis concurred in the judgment.

ORDER
11 Held: (1) The Commission’s finding that the claimant failed to prove that his August 1,
2023, accident arose out of and in the course of his employment was against the manifest
weight of the evidence; (2) the cause is remanded for the Commission to determine
whether to assess penalties and attorney’s fees against the respondent.
12 The claimant, Jose Avila, filed an application for adjustment of claim under the Illinois

Workers’ Compensation Act (Act) (820 ILCS 305/1 et seq. (West 2022)), seeking benefits for

injuries to his head and face that he sustained on August 1, 2023, while he was employed by
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respondent | Deliver Logistics (employer). The claimant worked for the employer as a delivery
driver. He sustained his injuries when he was beaten by several men while delivering a package.
13 A hearing on the claimant’s claim was conducted before arbitrator Gerald Granada on
October 19, 2023. On November 1, 2023, the arbitrator found that the claimant had sustained
accidental injuries arising out of and in the course of his employment and that his current condition
of ill-being was causally related to the work accident. The arbitrator awarded the claimant
temporary total disability benefits (TTD), medical expenses, and prospective medical care. The
arbitrator also imposed penalties and attorney’s fees against the employer under sections 16 and
19(k) of the Act (820 ILCS 305/16, 19(k) (West 2022)).

14 The employer appealed the arbitrator’s decision to the Illinois Workers’ Compensation
Commission (the Commission), which reversed the arbitrator’s decision. Commissioners Carolyn
Doherty, Marc Parker, and Christopher A. Harris unanimously found that the claimant had failed
to prove by a preponderance of the evidence that his August 1, 2023, accident arose out of his
employment because he was the aggressor in the altercation that led to his beating.

15 The claimant appealed the Commission’s decision to the circuit court of Kane County,
which reversed the Commission’s decision.

16 This appeal followed.

17 BACKGROUND

18  The claimant worked for the employer as a delivery driver. He delivered packages for
Amazon in an Amazon truck.

19 The claimant testified that, on August 1, 2023, he was driving his truck in Aurora, Illinois
making deliveries when a black SUV turned sharply in front of him, causing him to brake suddenly.

The claimant saw that the SUV had almost struck a woman who was unloading groceries on the
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side of the road. The claimant honked his horn and gestured at the driver of the SUV to alert him
that his driving was unsafe. He then stopped his truck to speak to the woman. At that time, three
people began yelling at the claimant, including the woman and the driver of the SUV. The claimant
claimed that he was unable to drive away at that time because a pedestrian was crossing the street
in front of his truck.

110 The claimant then saw that the driver of the SUV had exited his vehicle and was walking
towards the claimant in an aggressive manner. The claimant testified that he felt threatened as the
man approached him because the claimant was buckled into his seat and the door of his truck
facing the man was open. Accordingly, he unbuckled his seat belt and exited his truck to speak
with the man. The claimant testified that he only intended to have a discussion or verbal argument
with the man about the man’s unsafe driving. He was not looking for a physical fight. The
claimant exited the truck with his arms by his side without assuming a fighting stance.

11 Immediately after the claimant exited his truck, the man punched him. Two other
individuals joined in physically attacking the claimant before the woman calmed everyone down.
The claimant then returned to his truck and drove away. As he was leaving, he yelled words and
made nonverbal gestures to the individuals who had attacked him. The claimant stated that he did
this out of frustration, but not in a threatening manner.

112 The claimant proceeded to his next delivery, which was two to three blocks away from
where the fight had occurred. He arrived at his next delivery location approximately four minutes
after the attack. As he made the delivery, he was attacked from behind by an unknown individual,
who was soon joined by three others, one of whom was the driver of the black SUV who had
previously attacked him. The claimant was kicked and punched multiple times. One of the

assailants stole a chain that the claimant was wearing around his neck. The individuals stopped
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beating the claimant when a resident of the house to which the claimant was delivering came
outside. The claimant testified that the four men who beat him were the same men he encountered
during the previous incident.

113  On cross-examination, the claimant conceded that, before he exited his truck during the
first incident, he made angry gestures and angry verbal cues directed at the men in the black SUV.
He testified that he said something alone the lines of “you’re lucky that I can’t kick your ass.”
114 During the arbitration hearing, the employer entered seven videos into evidence that
depicted the two incidents at issue. The videos were taken by the delivery truck’s dashboard
camera. The videos show what happened both outside of the truck and inside the truck where the
claimant was sitting. The videos are time-stamped, but they do not include sound.

115 The videos of the first incident show a black SUV turning sharply in front of the claimant’s
delivery truck at very close range. The claimant then makes gestures and appears to say something
in an animated manner. There is a pedestrian standing in the parkway waiting to cross the street
in front of him. The claimant starts to drive away, but then stops. The pedestrian remains in the
parkway at that time and has not begun crossing the street.

116  Shortly thereafter, a man exits the parked SUV and begins walking toward the defendant.
Almost immediately thereafter, the claimant unbuckles his seat belt and exits his truck. The two
men meet face to face next to the truck and appear to exchange words very briefly before the man
punches the claimant, and a scuffle ensues. Others appear to join the fight. One man appears to
take a swing at the claimant, but the rest of the fight occurs off camera.

117 The claimant then re-enters his truck and continues to make hand gestures and yell at his
assailants. The claimant does not appear to have any visible injuries to his face at that time. The

claimant then drives away and proceeds to his next delivery location.
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118 The videos then show the claimant driving through a residential neighborhood for
approximately four minutes and 40 seconds. He parks the truck, exits, and walks off camera
towards the front of a house to make a delivery. A maroon sedan then pulls up in front of the
delivery truck. A man exits the sedan and runs toward the claimant’s location. Three other men
then exit the car and follow suit. The men begin violently beating and kicking the claimant. They
then return to their vehicle and begin driving away. The claimant re-renters his truck. His face is
visibly bloody. He then exits the truck and appears to take photos of the assailants with his cell
phone as they drive away. When the claimant comes back to the truck, he appears to fall near the
passenger side of the truck.

119 The claimant was taken from the scene of the assault by ambulance to Rush Copley
Medical Center. He reported being “jumped” by four people after honking at them. The claimant
had multiple contusions to the face and head, swelling in the top and back of his head, and a deep
laceration of the lip. One of his teeth was missing, and another was displaced. A CT scan revealed
a broken nose.

120 The following day, the claimant sought treatment at Face2Face Maxillofacial. He was
diagnosed with a fractured tooth and a small buccal plate fracture on another tooth. He underwent
a tooth extraction, and it was determined that he needed implants to replace his missing and
damaged teeth.

21  On August 10, 2023, the claimant saw Dr. Mark Hroncich, his primary care physician. The
claimant reported that he had suffered multiple facial traumas and a nasal fracture when he was
attacked while working as an Amazon driver, and that he underwent oral surgery the following

day. He complained of having facial pain and a headache and having great difficulty eating due
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to the pain from the trauma and the oral surgery. Dr. Hroncich diagnosed nonintractable headache
and kept the claimant off work.

122 The claimant returned to Face2Face Maxillofacial for a follow up visit on August 14, 2023.
At that time, he was healing normally but still experiencing pain.

23 On August 15, 2023, the claimant visited SmileHub for additional dental treatment.
Invisalign was recommended for proper healing, but the claimant was not sure he could afford it.
The claimant was sized for a temporary tooth replacement and was fitted for an upper interim
“flipper,” which he received on August 25, 2023.

24  On August 24, 2023 the claimant returned to Dr. Hroncich for a follow up visit. The
claimant reported that he was still suffering from daily headaches and was experiencing flashbacks
of the assault. Dr. Hroncich ordered a CT of the claimant’s head, which revealed nothing
abnormal. Dr. Hroncich diagnosed nonintractable headache and PTSD. He recommended that the
claimant see a psychologist, and kept the claimant off work. When the claimant returned to Dr.
Hroncich on September 21, 2023, Dr. Hroncich continued to keep the claimant off work.

125 During the arbitration hearing, the claimant testified that he was still experiencing
headaches, migraines and facial pain. He was having trouble breathing. He was also experiencing
flashbacks to the assault and was having nightmares and trouble sleeping. He was undergoing
counseling.

126 Three days after the assault, the claimant gave a statement to an insurance adjuster
recounting the details of both incidents. He told the adjuster that, after the claimant beeped at the
driver of the black SUV who had cut him off, the driver of the SUV got out of his car, threatened
to follow the claimant if he drove away, and then pulled the claimant out of the truck and hit him.

During cross-examination, the claimant admitted that he had not, in fact, been physically pulled
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out of his truck during the first incident. He testified that “the situation” pulled him out of the
truck, not the assailant.

127  The arbitrator found that the assaults upon the claimant arose out of and in the course of
his employment with the employer. The arbitrator noted that, as a traveling employee, the claimant
was subjected to “street risks” incidental to his employment. The arbitrator found that the risk of
being attacked in and around his truck by an angry driver was a street risk to which the claimant
was exposed as part of his job duties as a delivery driver. Accordingly, the arbitrator found the
claimant’s injuries to be compensable. The arbitrator further found that the claimant’s actions
were reasonable and foreseeable under the “Good Samaritan Doctrine” because the claimant was
attacked while trying to protect a third party (the woman who was almost hit by the black SUV).
128  The arbitrator further found that, even assuming arguendo that the first assault did not arise
out of and in the course of the claimant’s employment, the second assault clearly did. The second
assault occurred four minutes after the first assault at a location that was two to three blocks away
from where the first assault had occurred. It happened while the claimant was making a delivery.
Further, the claimant was robbed during the second assault, which the arbitrator found to be a street
risk of the claimant’s employment.

129 Because the claimant’s injuries resulted entirely from the second assault, the arbitrator
found them to be work-related and compensable. The arbitrator further found that the claimant’s
current conditions of ill-being were causally related to the assault, and that the medical care that
the claimant had received up to the time of arbitration was reasonable and necessary to treat his
work-related injuries. Accordingly, the arbitrator awarded the claimant TTD benefits, medical

expenses, and prospective medical care.
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130 The arbitrator also imposed penalties against the employer under section 19(k) of the Act
and assessed attorney’s fees under section 16 of the Act because he found that the employer’s
refusal to pay benefits was unreasonable and vexatious. The arbitrator noted that the employer
had refused to pay the claimant benefits even though it had possession of the videos, which clearly
showed the attacks on the claimant and corroborated the claimant’s testimony.

131 The employer appealed the arbitrator’s decision to the Commission, which reversed the
arbitrator’s decision. The Commission found that the initial incident was incited by the claimant’s
own rashness and aggression in response to the irregular driving of another driver. The
Commission concluded that the videos showed that: (1) after he was cut off by the black SUV, the
claimant talked and gestured with a closed fist; (2) the SUV did not make contact with or block
the claimant’s truck; (3) the pedestrian’s location did not impede the claimant’s ability to continue
driving his delivery route; and (4) instead of continuing on his way, the claimant chose to engage
the driver of the SUV by honking his horn, gesturing aggressively, stopping his truck, and getting
out of the truck at the same time the driver of the SUV exited his vehicle. The Commission found
that these actions belied the claimant’s contention that he had merely intended to engage in a verbal
argument.

132 Based on this evidence, the Commission concluded that the claimant was the aggressor in
the first incident. Although it acknowledged that the driver of the SUV threw the first punch, the
Commission found that was “not decisive.”

133  The Commission further found that the second incident, which resulted in the claimant’s
injuries, would not have occurred without the claimant’s rashness and aggression during the first
incident. Accordingly, the Commission concluded that the claimant had failed to prove by a

preponderance of the evidence that either incident arose out his employment with the employer.
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134 The claimant appealed the Commission’s decision to the circuit court of Kane County,
which reversed the Commission ‘s decision. The circuit court held that the Commission’s findings
that the claimant was the aggressor in the first incident and that the second incident was a mere
continuation of the first incident were against the manifest weight of the evidence.

135 This appeal followed.

136 ANALYSIS

137 The employer argues that the Commission’s finding that the claimant failed to prove his
injuries arose out of his employment was not against the manifest weight of the evidence.
Accordingly, the employer asks us to reverse the order of the circuit court and reinstate the
Commission’s decision.

138 An employee’s injury is compensable under the Act only if it “arises out of” and “in the
course of” his employment. 820 ILCS 305/2 (West 2022); Bolingbrook Police Department v.
Illinois Workers’ Compensation Comm’n, 2015 IL App (3d) 130869WC, 1 36. The employee
bears the burden of proving each of these elements by a preponderance of the evidence. Id. An
injury occurs in the course of the employment when it is sustained while a claimant is at work or
while he performs reasonable activities in conjunction with his employment. McAllister v. lllinois
Workers’ Compensation Comm’n, 2020 IL 124848, 134. An injury arises out of one’s
employment if it originates from a risk connected with, or incidental to, the employment, so as to
create a causal connection between the employment and the accidental injury. Baggett v. Industrial
Comm’n, 201 IlI. 2d 187, 194 (2002).

139  The question whether a claimant’s injury arose out of his or her employment is typically a
question of fact to be resolved by the Commission, whose finding will not be disturbed unless it is

against the manifest weight of the evidence. McAllister, 2020 IL 124848, { 30. The Commission’s
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factual findings are against the manifest weight of the evidence only when an opposite conclusion
is clearly apparent—that is, when no rational trier of fact could have agreed with the Commission.
Id. Although reviewing courts are reluctant to conclude that a factual determination of the
Commission is against the manifest weight of the evidence, we will not hesitate to do so when the
clearly evident, plain, and undisputable weight of the evidence compels an opposite conclusion.
Id.

140 Itis undisputed that the claimant was a “traveling employee.” A traveling employee is one
whose work requires him to travel away from his employer’s office. Kertis v. Illinois Workers’
Compensation Comm’n, 2013 IL App (2d) 120252WC, { 16. The determination whether an injury
to a traveling employee arises out of and in the course of his employment is governed by different
rules than are applicable to other employees. Hoffman v. Industrial Comm’n, 109 Ill. 2d 194
(1985). A traveling employee is deemed to be in the course of his employment from the time that
he leaves home until he returns. Cox v. Illinois Workers’ Compensation Comm’n, 406 1ll. App. 3d
541, 545 (2010). An injury sustained by a traveling employee arises out of his employment if he
was injured while engaging in conduct that was reasonable and foreseeable, i.e., conduct that
“might normally be anticipated or foreseen by the employer.” Robinson v. Industrial Comm’n, 96
1. 2d 87, 92 (1983); Kertis, 2013 IL App (2d) 120252WC, 1 16. Whether an employee was
injured while engaging in conduct that was reasonable and foreseeable to the employer is a
question of fact to be resolved by the Commission. 1d. §17. We will affirm the Commission’s
determination unless it is against the manifest weight of the evidence. Id.

141 Under the “street risk” doctrine, where the evidence establishes that a claimant’s job
requires that he be on the street to perform the duties of his employment, the risks of the street

become one of the risks of the employment, and an injury sustained while performing that duty
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has a causal relation to his employment. Metropolitan Water Reclamation District of Greater
Chicago v. Illinois Workers’ Compensation Comm’n, 407 Ill. App. 3d 1010, 1014 (2011). Insuch
a circumstance, it is presumed that the claimant is exposed to risks of accidents in the street to a
greater degree than if he had not been employed in such a capacity, and the claimant will be entitled
to benefits under the Act. Id. at 1015.

142  Under certain circumstances, Illinois courts have allowed employees to recover benefits
under the Act for injuries sustained during fights with other employees at the workplace. Fights
arising out of disputes concerning the employer’s work are risks incidental to the employment, and
resulting injuries are compensable. Franklin v. Industrial Comm’n, 211 Ill. 2d 27, 279-80 (2004).
However, injuries to the aggressor in a fight are not compensable. 1d. at 280. An act of aggression
by an employee negates all causal connection between the work and the injury, so that the work is
neither the proximate nor a contributing cause of the injury. Id. at 280. Instead, the cause of the
injury is the aggressor’s “own rashness.” Id. The rule that an aggressor’s injuries are not
compensable is called the “aggressor defense.” Id. Whether the claimant is the aggressor is a
question of fact for the Commission, and we will uphold the Commission’s determination unless
it is against it is against the manifest weight of the evidence. 1d. at 282.

143  The parties cite no decisions of our court or of our supreme court applying the aggressor
defense in cases involving fights between a traveling employee and a non-employee. Nevertheless,
it stands to reason that the aggressor defense should apply in such cases. “The aggressor defense
is part of Illinois workers’ compensation law because of the need to determine whether an act of
fighting is causally connected to the employment.” Franklin, 211 Ill. 2d at 281. Moreover, the
aggressor defense is consistent with the rules governing compensability for injuries sustained by

traveling employees. Although it is foreseeable that a traveling employee who frequently interacts
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with other drivers and pedestrians will be attacked by or get into minor altercations with such
individuals, it is neither reasonable nor foreseeable that an employee will start a fight with another
person. Accordingly, we will apply the aggressor defense in this case, as did the Commission.
144  The Commission found that the claimant was the aggressor in the first incident. That
finding was against the manifest weight of the evidence. Because the videos of the incident do not
include sound, it is not known what was said by the claimant or by the driver of the black SUV
before the physical fight began. Thus, it is impossible to determine whether the claimant’s words
were sufficiently threatening or insulting to justify any aggressive behavior by the other driver.
Moreover, even assuming that the claimant’s initial words or gestures were provocative or
insulting, nothing in the videos suggests that the other driver was justified in throwing the first
punch. When the claimant exited the truck and the two men approached each other, the claimant
had his arms at his side and was not in a fighting stance. Nevertheless, immediately after the men
stood face to face, the other driver punched the claimant without any physical provocation on the
claimant’s part. Thus, it was the other driver who chose to escalate the fight from a verbal
altercation to a physical assault.

145 Infinding otherwise, the Commission relied on our supreme court’s decision in Ford Motor
Co, v. Industrial Commission, 78 Ill. 2d 260 (1980). In that case, our supreme court ruled that “the
fact that one employee made the first physical contact is not decisive in determining which party
is the aggressor,” and a reviewing court must examine the totality of the circumstances to
determine whose behavior amounted to aggression. Id. at 282; see also Franklin, 211 Ill. 2d at
282 (ruling that, although the question of who made the first physical contact is important, it is not
decisive). However, the cases applying this rule are readily distinguishable from this case. See,

e.g., Ford, 78 lll. 2d 260, 263-64 (holding that the claimant was not the aggressor even though he
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made the first physical contact where the other employee “rushed up to the claimant” in an
aggressive manner, and the claimant’s “reflex reaction to this aggressive behavior was to push [the
other employee] away”); Container Corporation of America v. Industrial Comm’n, 401 Ill. 129,
133 (1948) (holding that the claimant was not the aggressor even though he made the first physical
contact where, 30 minutes after he had inadvertently dropped a large sheet of paper on another
employee, the other employee approached the claimant “and in an abusive manner said he was
going to cut [the claimant’s] throat™).

146 Here, by contrast, the claimant did not rush at the other driver in an aggressive or
threatening manner or assume a fighting posture. Nor is there any evidence that he threatened the
other driver when the two men met face to face. In fact, the video suggests that the claimant would
have had no time to make such a threat because the other driver punched the claimant almost
immediately after they met.

147 In any event, even assuming arguendo that the claimant was the aggressor in the first
incident, he was certainly not the aggressor in the second incident. After the scuffle during the
first incident ended, the claimant got back into his truck and drove away from the scene. The other
driver, together with three other men, followed the claimant and savagely beat him more than four
minutes later, and several blocks from where the initial fight had occurred. The beating occurred
while the claimant was delivering a package. He was not threatening, insulting, or otherwise
provoking the men in any way. He was merely performing his job duties.

148 The Commission found that the injuries the claimant sustained during the second incident
were not compensable because the second incident would not have occurred but for the claimant’s
aggression during the first incident. We disagree. The claimant’s assailants knew that the claimant

had left the first fight and posed no further threat to them. They had more than four minutes to
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cool down and let it go. Instead, they chose to follow the claimant to a remote location and beat
him without any further provocation by the claimant. This broke the chain of causation from
anything the claimant said or did during the first incident. The other men instigated a second fight
without any justification. They were clearly the aggressors in that fight.

1749 We have repeatedly reached the same conclusion in analogous situations. See, e.g.,
Bassgar, Inc. v. lllinois Workers” Compensation Comm’n, 394 Ill. App. 3d 1079, 1085-86 (2009)
(concluding that a second act of aggression began when the claimant pursued another employee
after the latter had retreated from a previous physical fight between the two and any danger to the
claimant had passed); Container Corporation of America, 401 Ill. at 131 (holding that another
employee was the aggressor even though the claimant made the first physical contact where the
other employee sought the claimant out 30 minutes after the initial confrontation between the two
and threatened to cut the claimant’s throat); see generally People v. Lockhart, 201 11l. App. 3d 700,
714 (1990) (although the victim initiated physical contact with the defendant, the defendant
became the aggressor when he attacked the victim after the victim retreated); People v. Armstrong,
273 1ll. App. 3d 531, 534 (1995) (where the initial aggressor completely withdraws from an
altercation, the victim’s subsequent actions constitute a separate aggression; People v. Shappert,
34 11l. App. 3d 683, 688 (1975) (ruling that the right to defend oneself does not permit the pursuit
and injuring of an aggressor after the aggressor has abandoned the quarrel).

150 Accordingly, because the claimant sustained his injuries during the second incident while
he was performing his job duties (thereby acting in a reasonable and foreseeable manner), his
injuries arose out of his employment as a traveling employee. The Commission ‘s finding to the

contrary was against the manifest weight of the evidence.
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151 Because the Commission found that the claimant’s injuries were not compensable, it did
not address the employer’s argument that the Commission erred in imposing penalties under
section 19(K) and attorney’s fees under section 16. The employer argues that these issues should
be decided by the Commission in the first instance. We agree. Whether to award penalties and
attorney’s fees under sections 19(k) and 16 and, if so, in what amount, are matters within the
Commission’s discretion. Accordingly, we remand the matter to the Commission so that it may
decide these issues in the first instance.

152 CONCLUSION

153 For the foregoing reasons, we affirm the judgment of the circuit court reversing the
Commission’s decision, remand the matter to the Commission to determine whether to impose
penalties and attorney’s fees, and reinstate the arbitrator’s decision in all other respects.

154 Judgment of the circuit court affirmed; arbitrator’s decision reinstated in part; cause

remanded to the Commission with directions.

-15 -



