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INTRODUCTORY PARAGRAPH 

This is a breach of contract action involving claims and counterclaims.  The trial 

court, following a bench trial, entered judgment in favor of PML Development LLC 

(“PML”), the plaintiff and appellant in this Court, and against the Village of Hawthorn 

Woods (“the Village”), the counter plaintiff and appellee.  No questions are raised on the 

pleadings.  

STATEMENT OF ISSUES 

The case centers around a 2012 property development contract between PML and 

the Village.  PML sued for breach of contract.  Following a bench trial, the trial court found 

breaches of contract by both parties.  It determined, however, that the Village materially 

breached before PML breached, excused PML of further obligations, and awarded PML 

approximately $5.3 million in damages.  (A40.)  The appellate court reversed.  It did so on 

the theory that, even though the Village first breached, PML’s court filings indicated its 

“election” to continue with the contract, and PML’s later breaches of contract negated its 

right to recover damages.  (A14-18.)  The appellate court concluded that both parties were 

barred from recovering damages.  (A18 ¶ 61.) 

The issues on appeal are as follows: 

(a) Election of Remedies:  Does interim relief sought and obtained by a party 

during the course of litigation to address ongoing irreparable harm, constitute an election 

of remedies such as to bar the party’s remedy for breach of contract at the conclusion of 

the case? 

(b) Dual Breaches of Contract:  If each party to a contract is found to be in 

partial breach of the contract but each elects to continue the contract, is each party barred 

from recovering damages from the other? 
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STATEMENT OF JURISDICTION 

PML brought this appeal from a judgment by the Second District Appellate Court 

pursuant to Illinois Supreme Court Rule 315.  The appellate court entered its judgment on 

June 29, 2022.  (A1-18.)  PML filed its Petition for Leave to Appeal within 35 days, on 

August 2, 2022.  This Court granted that Petition by order dated September 28, 2022. 

STATEMENT OF FACTS 

This appeal involves remedies for breach of contract.  PML sued the Village for 

breach, and the Village counterclaimed.  The trial court found breaches on both sides.  The 

appellate court held that neither side could recover damages.  Although the record is 

extensive, the legal issues are narrow. 

A. The Development Agreement  

The parties entered into a Development Agreement (“Agreement”) in October of 

2012 concerning a 62-acre property within the Village that PML sought to develop as a fill 

site.  (A2-3, ¶¶ 4-7; A41-48 (E16-22).)  PML was to add fill – mostly dirt – to the property 

for which it would charge a fee to its customers; properly grade the property pursuant to 

the approved grading plan; and then donate the property to the Village by the end of 2015 

via warranty deed.  (A3 ¶¶ 7-8; see also A43 ¶ 3.)  The Agreement thus made provision for 

the Village’s issuance of a grading permit upon PML’s submission of code compliant 

plans.  (See A43 ¶ 3, A46 ¶ 1.2.)  It also contained other provisions such as for the payment 

of real estate taxes by PML; improvements to Krueger Road, which ran adjacent to the 

property; the funding of a Draw Down Deposit Agreement to fund inspections; and other 

terms.  (A43 ¶ 3, A44 ¶¶ 7-8, A47 ¶ 3.1.)   
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B. Non-Issuance of Grading Permit  

By January of 2013, as the trial court found, PML had submitted all the 

documentation necessary for issuance of the grading permits, including a grading plan.  

(A26-27 ¶¶ 16B, 16D, 16H.)  The documentation was subject to review by the Village 

engineer, and the evidence is undisputed that he found no violations.  (A26-27 ¶¶ 16B, 

16I.)  According to the trial court, the Village should therefore have issued the initial 

grading permit to PML for a two-year period by February of 2013, as provided for in the 

Agreement.  (A27 ¶¶ 16I, 16K.)  Nonetheless the Village declined to issue the permit 

because it wanted to develop its own concept plan, i.e., its plan for later development of 

the property, before doing so.  (A26-28 ¶¶ 16E, 16F, 16G and 17; R. 1035 p. 100:7-23.)  

The Agreement, which was drafted by the Village (A2 ¶ 5; A31 ¶ 29), makes no mention 

of a concept plan. 

The Village did issue what it referred to as “earth change approvals” on a temporary 

basis, which forced PML to pursue its fill business in limited areas.  (A28 ¶ 18; R. 1054-

55 pp. 119:24-120:4.)1  The areas were those the Village believed, based on its 

uncompleted concept plan, would not have any buildings, roads, parking areas, or bike 

paths.  (A28 ¶ 18; see e.g., E190.)  The areas designated, however, kept changing; were 

illogical and mandated without regard to PML’s already-approved grading plan; and 

caused problems that later resulted in the Village issuing stop work orders.  (A24 ¶ 12F; 

A28 ¶ 19; A19 ¶ 23; R. 1440 p. 62:1-7.)  The latter included a 40-foot high pile of fill 

accumulating at the entrance to the property, causing unsafe conditions.  (A29 ¶ 23; A35-

 
1  The Village mayor himself later acknowledged that he had never heard of an “earth 

moving permit” and understood PML was to have been issued a grading permit from the 

outset based on the grading plan.  (E229.) 
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36 ¶ 38A.)  Plainly, the sequencing of work as demanded by the Village caused delays and 

additional labor costs for PML.  (A29-30 ¶¶ 23, 23A, 24.) 

The Village improperly restricted the location of PML’s fill operations on the site 

for about two years.  (R. 362-63 pp. 32:2-23; see E290 (Village email commenting on earth 

change permit restrictions).)  Thus, it did not issue its first actual grading permit until 

December of 2014, more than two years after the Agreement was signed.  (A27 ¶ 16J.)  But 

even then, the permit was issued for only nine months and not the two-year period called 

for by the Agreement.  (A27 ¶ 16K; see also E18 ¶ 8.) 

As of February of 2018, the Village still had not finalized its concept plan.  (Trial 

A24 ¶ 12G.) 

C. Extracontractual Work 

The Village also forced PML to make concessions and do extra work to be able to 

continue its operations.  (A28 ¶ 18B.) 

For example, it made compaction of the soil and compaction testing a requirement 

for the issuance of a grading permit and wanted PML to pay for compaction testing to 

measure how much air had been squeezed out of the deposited fill. (A25-26 ¶ 14B; E265 

(Village attorney October 2014 letter imposing compaction requirement (¶ 5)); E654 

(referencing compaction testing).) The Village acknowledged it required compaction 

because in February 2013 an engineer recommended compaction to support the Village’s 

concept plan, and the Village wanted to pass the “considerable costs” of testing to PML. 

(A27 ¶ 16F; R1038-41 pp. 103:22-106:10 (regarding passing costs along to PML); E270 

(February 2013 email discussing compaction and related requirements).)  Compaction 

testing became a condition to the grading permit.  (E339 (October 2014 email stating that 
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compaction is a condition to the grading permit).)  The Agreement, however, did not 

mention compaction or testing for it.  (A25-26 ¶ 14B.) 

In addition, the Village ordered PML to move the top 15 feet of a mountain of fill, 

which was the size of four football fields, to another part of the property, forcing PML to 

incur increased labor costs to perform unnecessary re-work. (A29 ¶ 23A.) The trial court 

found that “[n]one of the work that had to be redone was due to . . . statutory or code 

violations.”  (A30 ¶ 26B.)  It further found that the provision of the Agreement relied on 

by the Village (§ 1.1) did not in fact “impose on PML the risk and expense of having to 

modify or re-do work to conform the Property to the Village’s changing . . . concept plan.” 

(A30 ¶ 26A.) 

D. Improper Issuance of Stop Work Orders and Police Interference 

The Village issued six stop-work orders between December of 2012 – a time when 

PML was not even performing work – and November of 2014.  (A35-36 ¶¶ 37-41.)  The 

trial court held that each was pretextual and without cause, summarizing its findings as 

follows: 

[T]he driving force behind the Village’s refusal to approve PML’s grading 

plan and the reason for issuing the Stop Work Orders was the Village’s need 

to add the details it failed to negotiate for in the Development Agreement 

and to force PML to conform its grading on the Property to what the Village 

would need in order to construct its municipal campus . . .  

(A37 ¶ 44 (emphasis added).)  In other words, the Village’s refusal to approve a grading 

plan and its issuance of stop work orders had a common cause, namely, deficiencies Village 

officials perceived in the Agreement that they drafted.  The stop work orders, moreover, 

were issued to address problems caused, not by PML, but by the Village itself.  As the trial 

court further observed, “[t]he Village’s practice of only issuing earth change approvals and 

dictating the areas where the fill could be deposited” actually “caused the issues and 
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problems that later arose for which the Village issued stop work orders.” (A28 ¶ 19 

(emphasis added); see also A35-37 ¶¶ 37-42.)  The stop work orders had a substantial 

impact on the project.   For example, the September and November 2014 orders halted 

work for a combined total of two months but delayed work by seven months because winter 

conditions had arrived by the time the Village lifted them. (R. 2073-4, pp. 116:17-117:18.) 

The Village also engaged in a campaign of heightened police activity to deter 

PML’s customers, which campaign was successful. (R. 1815-16 pp. 15:5-16:5.) The 

Village police chief admitted to targeting and ticketing PML’s customers, subjecting them 

to selective enforcement, and directing her officers to write up as many as possible on state 

charges. (R. 1811-14 pp. 11:24-14:15; R. 1822-26 pp. 22:9-26:21; E771.) She also 

admitted to ticketing PML “at the direction of other Village staff” and for violations that 

neither she nor her officers saw. (R. 1831 p. 31:8-16.)  Both the police chief and a PML 

customer testified that the police presence at the property deterred trucks from entering the 

site.  (R. 1094-96 pp. 17:9-19:14; R. 1815-16 pp. 15:5-16:5.) 

E. Other Forms of Interference 

The Village interfered with PML’s work and contract rights in at least three other 

ways.    

One was the Village’s action in preventing PML from building a “haul road” as 

provided for on PML’s approved grading plan during the period the earth change approvals 

were in effect.  (A30 ¶¶ 25, 25A, 25B.)  A haul road helps keep trucks’ tires clean, 

facilitates their movement around a construction site, and does not require a road permit.  

(Id.)  Without the haul road, customers were forced to drive through mud that damaged 

trucks’ axles; they ended up diverting fill to other sites; and PML incurred extra expense 

in having to constantly replenish the three-inch stone located at the fill site’s entrance that 
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was designed to dislodge the mud from the trucks’ tires before they returned to the roads.  

(A30 ¶¶ 25, 25A, 25B; R.1092-94 pp. 15:8-17:12.)  The trial court found the Village’s 

refusal “unreasonable” and impinging on PML’s control of the site.  (A30 ¶ 25B.) 

The Village also prohibited PML from selling clay from the site, which the trial 

court found was “considered part of the developer’s means and methods and such activity 

is not prohibited by the Development Agreement.” (A31 ¶ 28.) 

In addition, on completion of the project, the Agreement required PML to 

reconstruct Kruger Road adjacent to the development and to make a $200,000 contribution 

toward the work.  (A44 ¶ 7.)  The Village acknowledged, however, that the total cost of 

the reconstruction roadwork would be $831,600.  (R. 1774-76 pp. 119:22-121:1.)  

Although PML stood ready to perform, the Village did not provide the additional funding, 

it did not provide engineering plans for the work, and it did not provide a permit.  (R. 753-

55 pp. 108:14-110:2; see also A33 ¶ 33C.) 

F. Grading Work Completion 

The Village’s conduct delayed completion of the project until December of 2018, 

at which time the undisputed expert testimony established that PML’s work “substantially 

complied” with the approved grading plan.  (A37 ¶ 43; R. 2047 p. 90:11-13; R. 2160-62 

pp. 22:3-24:17.) 

G. Commencement of Litigation  

Prior to completion, in May of 2015, PML filed suit against the Village.  (C47.)  

Subsections A through E above summarize the evidence that led to the filing of the 

Complaint.  The Complaint itself contained three counts.    

In Count I of its Complaint, PML sought declaratory relief regarding various 

aspects of the parties’ relationship and also a finding that it be entitled to complete its work 
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in substantial compliance with the Agreement.  Count II was entitled “Mandamus,” set 

forth the Village’s issuance of stop work orders, alleged other breaches by the Village such 

as its refusal to issue an unconditional grading permit, and sought an injunctive order 

allowing PML to complete development of the property.  Count III requested damages for 

breach of contract and a determination that PML’s further performance be excused. 

H. Village’s Counterclaim and Evidence 

The Village answered PML’s Complaint and filed a six-count counterclaim in July 

of 2015.  (C265.)  Five of the Counterclaim counts alleged breaches of the Agreement for 

such things as the quality of fill being transported to the property (Count I), storage tanks 

on the property (Count II), stormwater management and erosion control issues (Count III), 

failure to pay property taxes (Count IV), and PML’s failure to fund the drawdown account 

(Count V).  Count VI concerned “special taxes” the Village alleged PML had an obligation 

to pay.   

The Village’s evidence at trial focused on PML’s alleged failure to comply with 

various regulations, PML’s nonpayment of property taxes, and the lack of conveyance of 

the property to the Village.     

With respect to conveyance of the property, the Village’s Counterclaim did not 

complain about the lack of conveyance or ask for specific performance or damages (see 

C322), and the Village never amended to add such a claim.  Evidence introduced at trial, 

moreover, showed that PML offered to convey the property several times, although not by 

warranty deed.  (A34 ¶ 14F; see also R. 738-39 pp. 93:7-94:7; R. 748 p. 103:7-23.)  The 

offer was made instead by deed in lieu of foreclosure, which, by statute, would have 

allowed the Village to obtain the property free and clear of any encumbrance.  See 35 ILCS 

200/21-95.  The Village, however, declined.  (R. 1690-91 pp. 35:22-36:5.)  Despite 
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declining, the Village still never made a claim for damages, nor did it submit evidence of 

damages arising from the non-conveyance.   

The Village also did not plead damages, or offer evidence of damages, regarding 

PML’s failure to pay property taxes as pleaded in Count IV of the Counterclaim.  The 

evidence, in fact, showed that PML paid the taxes owing through calendar year 2015.  (R. 

842-46 pp. 51:17-55:18; R. 849-52 pp. 58:3-61:4; E3150-54.)  The trial court found that 

PML did not pay the taxes owing in subsequent years because it did not believe it was 

responsible under the Agreement for taxes after December 31, 2015.  (A34 ¶ 34E.) 

As for the Village’s other claims, it abandoned two of them, namely, Counts II 

(storage tanks) and VI (special taxes) and introduced no damage evidence.  The trial court 

found against the Village on Count I (clean dirt).  (A34-35 ¶¶ 35, 35E.)  It found against 

the Village at least in part on Count III (erosion controls), where it determined the Village’s 

reliance on the supposed violation as the basis for a stop-work order was not warranted.  

(A36 ¶ 39.)  The trial court agreed with the Village on Count V that the Draw Down Deposit 

contained a deficit, but disagreed with the Village on the amount owed.  (A32 ¶ 31E; A37 

¶ 45.)    

According to the Village’s post-trial brief, the Village suffered and proved just two 

kinds of damages.  (See C5381, Village’s opening post-trial brief section entitled “The 

Village Proved Its Damages”.)  One was as alleged in Count V, the draw down account 

payments.  Relating to that count, the trial court found that PML owed $53,103.25 for the 

account as of June of 2015.  (A32 ¶ 31E).  The other was PML’s contribution toward the 

Kruger Road improvements.  The Kruger Road claim was not alleged in the Counterclaim, 

but the trial court found that PML had not made the $200,000 payment toward road 

improvements on conclusion of the project.  (A33 ¶ 33D.) 
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I. Issuance of Restraining Orders  

In November of 2015, a few months after the filing of suit and with the Village’s 

interference with the project continuing, PML filed a motion for a mandamus and/or a 

temporary restraining order.  (C383.)  The trial court granted that motion in January of 

2016, with an order requiring the Village to issue a grading permit expiring at the end of 

the year.  (C821.)  Since the work had been delayed and was far from complete, PML filed 

a second such motion in November of 2016 (C1095), resulting in a second order this time 

requiring the extension of the permit for a full two-year period in accordance with the terms 

of the Agreement.  (C2034.) 

J. Trial and Post-Judgment Briefing 

Following discovery, the trial court conducted a bench trial for ten days beginning 

in June of 2019 and ending in January of 2020.  (See C. 5722 (first day of trial).)  The 

parties then submitted post-trial briefs.  (See C5334 (Village’s initial brief); C5391 (PML’s 

initial brief).)  As part of the briefing, PML requested damages for the Village’s breaches 

and contended that the Village was not entitled to enforce the contract against PML due in 

part to the Village’s earlier breaches.  (See C5467-68, C5476.)  The Village argued against 

PML’s damages.  It did not, however, raise an argument – as the appellate court later held 

(see subsection L below) – that PML’s damages and other relief it sought were barred by 

the injunctive relief it obtained during the course of the litigation. 

K. Trial Court’s Findings of Contract Breaches 

The trial court issued its decision in November of 2020.  

Regarding PML’s claims, the court found the Village materially breached the 

Agreement and otherwise hindered PML’s performance by (a) refusing to issue a compliant 

grading permit and forcing PML to conform its grading to a concept plan that kept 
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changing; (b) imposing extracontractual compaction and fill relocation requirements; (c) 

issuing pretextual stop work orders and causing police interference; (d) refusing a haul 

road, the sale of clay, and cooperation in regard to Kruger Road repairs, and (e) otherwise 

improperly controlling PML’s means and methods of construction.  The latter included 

directing where and when PML worked, and requiring “illogical” sequencing that resulted 

in “unnecessary” re-work, years of delay, “unsafe conditions,” and substantially higher 

costs.  (A24 ¶12F; A25 ¶ 14B; A27 ¶¶ 16I-M; A27-28 ¶¶ 17-19; A29-30 ¶¶ 23-25; A32 ¶ 

30A; A35-37 ¶¶ 37-42A.)  The Village’s breaches began at least as early as February of 

2013 and continued thereafter.  (See A27 ¶ 16I.)    

As to the Village’s Counterclaim, the trial court found PML also in breach of the 

Agreement, although any breaches by PML occurred well after the Village’s began.  

According to the court, PML’s breaches consisted of (a) its failure to pay real estate taxes 

on the property and convey it to the Village free and clear by December 31, 2015; (b) the 

failure to fully fund the draw down deposit account; and (c) the failure to contribute 

$200,000 to the Kruger Road reconstruction.  (A37 ¶ 45.)      

Notwithstanding its finding of breaches by PML, the trial court agreed with PML 

that the Village was the first to breach, and that its prior breaches excused PML from 

further obligations under the Agreement.  (A38 ¶ 46A.)  The court also found that the 

Village’s breaches entitled PML to damages.  (A38 ¶ 46(A), A40.)  Although PML had 

sought $7,294,414 in damages (C5476), the court ultimately awarded it just $5,349,677.70, 

plus attorneys fees as provided for in the Agreement.  (Id.)   

The Village appealed to the Second District, and PML cross appealed on the 

damage award.  (A49, A52.) 
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L. The Second District Appellate Court’s Reversal 

On appeal, the Second District found the evidence “compelling” that the Village 

interfered with PML’s development of the property and materially breached the Agreement 

in several ways.  (A11-13 ¶¶ 43-48.)  It nonetheless reversed the judgment for PML against 

the Village.  It did so on an election-of-remedies theory.  It held that, upon breach by one 

party, the nonbreaching party must elect between abandoning the contract and seeking 

damages, or continuing the contract and seeking damages, but if it chooses the latter, then 

the nonbreaching party is bound by its obligations.  (A14 ¶ 50.)  Here, the appellate court 

said that by seeking mandamus relief, PML elected to continue the contract, such that 

PML’s breaches were not excused.  (A14 ¶ 51.)  Because both parties were in breach, the 

court relied on a passage from Illinois Law and Practice citing to Chicago Washed Coal 

Co. v. Whitsett, 278 Ill. 623 (1917), to hold that neither party could recover damages.  (A17-

18 ¶¶ 59-61.) 

To reflect its holdings formally, the court affirmed the judgment in favor of PML 

on the Village’s Counterclaim, reversed the judgment in favor of PML on its contract 

claims against the Village, and vacated the damage award in favor of PML.  (A18 ¶ 64.) 

PML subsequently petitioned for leave to appeal to this Court, which the Court 

allowed by order dated September 28, 2022. 

ARGUMENT 

The appeal to this Court involves two basic legal issues.  One is whether a party 

who obtains injunctive relief to prevent ongoing contract breaches by the other party may 

be said to have “elected” a remedy that has the effect of forfeiting that party’s right to the 

benefit of the first-to-breach principle.  That issue is addressed in Part I below.  The other 

issue, taken up in Part II, assumes a situation where both parties have committed a contract 
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breach but both continue the contract.  The question is whether one party’s breach bars it 

from recovery of damages from the other party. 

A de novo standard of review applies to the legal questions.  People v. Stapinski, 

2015 IL 118278 ¶ 35.  Any fact issues following a bench trial are subject to a manifest 

weight of the evidence standard, with due weight given to the trial court’s credibility 

determinations.  Eychaner v. Gross, 202 Ill. 2d 228, 251 (2002). 

II. THE SECOND DISTRICT APPELLATE COURT ERRED IN REJECTING 

THE FIRST-TO-BREACH PRINCIPLE BASED ON AN ELECTION-OF-

REMEDIES REQUIREMENT  

The trial court awarded PML damages and excused it from its contract obligations 

based on the first-to-breach principle.  The appellate court did not quarrel with the validity 

of that principle, but held it inapplicable because, according to the appellate court, PML 

had elected a different remedy.  The appellate court, however, erred by failing to analyze 

the limited circumstances under which an election-of-remedies requirement applies. 

A. The Trial Court Applied the First-to-Breach Principle, Which Remains 

the Law of Illinois 

The Second District’s decision fully recognized the seriousness of the breaches of 

contract for which the Village was responsible.  In addition to acknowledging the 

“compelling” evidence of the Village’s interference, the appellate court expressly rejected 

“the Village’s argument that it did not have to defer to PML’s means and methods of using 

the Property.”  (A12 ¶ 44.)  The court went a step further and found that “the trial court did 

not err in finding that the Village materially breached the Agreement when it hindered 

PML’s ability to use the property via the customary means and methods.”  (A13 ¶ 48.)  It 

even agreed that the Village’s conduct “did violate the Village’s obligation to act fairly and 
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in good faith.”  (A12-13 ¶ 45.)  In other words, the appellate court found the Village acted 

in bad faith.     

The appellate court also did not dispute the correctness of the first-to-breach legal 

principle pursuant to which the trial court excused PML’s further obligations under the 

Agreement.  According to that principle, one party’s breach may excuse performance of 

the contract by the second party, even if the second party commits a subsequent breach.  

See, e.g., Mohanty v. St. John Heart Clinic, S.C., 225 Ill. 2d 52, 70 (2006) (“Under general 

contract principles, a material breach of a contract provision by one party may be grounds 

for releasing the other party from his contractual obligations”); Finch v. Illinois Community 

College Board, 315 Ill. App. 3d 831, 836 (5th Dist. 2000) (“if the breach is material, a 

nonbreaching party may be excused from its duty of counterperformance”); Goldstein v. 

Lustig, 154 Ill. App. 3d 595, 599 (1st Dist. 1987) (“A party who materially breaches a 

contract cannot take advantage of the terms of the contract which benefit him, nor can he 

recover damages from the other party to the contract”); Daniggelis v. Pivan, 159 Ill. App. 

3d 1097, 1103 (1st Dist. 1987) (“a party to a contract who commits the first breach of its 

terms cannot maintain an action for a subsequent breach by the other party” (quoting case)). 

In addition, the Second District did not take issue with the trial court’s finding that 

the Village was, in fact, the first to breach with its failure to issue the initial grading permit 

in February of 2013.  (A27 ¶ 16I; A38 ¶ 46A.)  The appellate court’s acknowledgment that 

the Village interfered with PML’s contract rights fully supports the trial court’s finding 

that the Village caused PML to incur substantial damages.  (See A32 ¶ A30B.) 

It was the first-to-breach principle, moreover, that PML sought to invoke by filing 

suit in May of 2015 and seeking to be excused from further contractual obligations.  Short 

of pursuing an extra-legal remedy, such as unilaterally ceasing to perform, PML had no 
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options for invoking that principle other than by bringing and vigorously pursuing 

litigation.  The appellate court nonetheless rejected the first-to-breach principle and 

disallowed PML an award of damages caused by the Village.  It did so by reasoning that 

by seeking mandamus or injunctive relief early in the litigation, PML “elected to proceed 

with the Agreement” and therefore was bound by its obligations under the Agreement.  

(A14 ¶ 51.)   

B. The Second District Relied on the Election-of-Remedies Doctrine, 

which Has Limited Application 

In its Response to PML’s Petition for Leave to Appeal, the Village argued that 

“[t]his case did not involve an election of remedies, and the appellate court’s decision does 

not even mention that term.”  (Village Response to PLA 12.)  While the appellate court did 

not use the term “election of remedies,” that court did talk about an “election” to be made 

between abandoning and continuing a contract, and stated further that PML “elected to 

proceed” with the contract.  (A14 ¶¶ 50, 51.)  The Village itself argued the “election” point 

in the appellate court where it quoted from Emerald Investments Ltd. Partnership v. 

Allmerica Financial Life Insurance & Annuity Co., 516 F.3d 612 (7th Cir. 2008), which 

made explicit reference to the “election of remedies.”  (Village 8/9/21 2d Dist. Br. pp. 23-

24.)  No question should therefore exist that the appellate court rejected the first-to-breach 

principle based on the election-of-remedies doctrine. 

That doctrine, however, is subject to numerous restrictions.  As an initial matter, it 

can only apply “where a party has elected inconsistent remedies for the same injury or 

cause of action.”  Hanson-Suminski v. Rohrman Midwest Motors, Inc., 386 Ill. App. 3d 

585, 596-97 (1st Dist. 2008) (quoting case).  Even then, the courts have recognized further 

128770

SUBMITTED - 20500311 - Thomas McCabe - 12/1/2022 10:11 AM



 

16 

limitations on its application.  In addition to the base requirement of inconsistency, the 

courts have observed: 

In Illinois, the formal doctrine of election of remedies is confined to 

cases where (1) double compensation is threatened, (2) defendant has 

actually been misled by plaintiff’s conduct, or (3) res judicata can be 

applied. 

Kenny Construction Co. v. Hinsdale Sanitary District, 111 Ill. App. 3d 690, 698 (1st Dist. 

1982).  See also Quality Components Corp. v. Kel-Keef Enterprises, Inc., 316 Ill. App. 3d 

998, 1008 (1st Dist. 2000) (same); Hopkins v. Holt, 194 Ill. App. 3d 788, 797 (1st Dist. 

1990) (applying similar standards).   

The doctrine also has no role to play with respect to pleading: 

[W]hen a party knows the facts but cannot be sure of the legal effect of those 

facts, he may plead inconsistent theories of recovery of defense, and the 

proof at trial will determine which theory, if any, entitles him to a favorable 

verdict. 

Daehler v. Oggoian, 72 Ill. App. 3d 360, 370 (1st Dist. 1979).  See also 735 ILCS 5/2-

613(b) (permitting the pleading of alternative counts or defenses).  Thus, merely pleading 

alternative remedies in a complaint does not constitute an election of remedies.  Premier 

Electrical Construction Co. v. La Salle National Bank, 132 Ill. App. 3d 485, 495 (1st Dist. 

1984) (“The doctrine of election of remedies does not apply when inconsistent or 

alternative remedies are joined in the same pleading”).   

Consistent with the quoted language, a plaintiff may await the outcome of evidence 

at trial before deciding which of two inconsistent theories it intends to pursue.  In Quality 

Components, for example, the court observed that the non-breaching party was only 

“required to elect which remedy it wished to pursue before final judgment was entered. . . 

.”  316 Ill. App. 3d at 1011.  See also Pinelli v. Alpine Development Corp., 70 Ill. App. 3d 

980, 1005 (1st Dist. 1979) (holding that for an election of remedies to apply, a “party must 

128770

SUBMITTED - 20500311 - Thomas McCabe - 12/1/2022 10:11 AM



 

17 

be aware of the true facts of a situation” and that in the case before the court, the plaintiffs 

did not become aware “until the close of proofs”). 

Hence, while the election-of-remedies doctrine is an important one that may limit 

a party’s choice of remedies, the courts apply it narrowly so as not to prevent a party from 

obtaining a contract remedy necessary for the party to be made whole.  As one commentator 

observed, “[t]he purpose of all supposed rules as to election of remedies is never to deny a 

remedy to an injured party; such rules are for the purpose of preventing a double recovery 

for a single injury and to prevent multiple and vexatious litigation.”  12 Corbin on 

Contracts § 66.6 (Matthew Bender 2022).      

C. The Second District Incorrectly Applied the Election-of-Remedies 

Doctrine to the Facts of This Case 

In finding that PML was foreclosed from exercising the first-to-breach principle 

because of its election to continue the contract, the Second District gave no consideration 

to the restrictions on the election-of-remedies doctrine.  In fact, the relief granted PML 

pendente lite did not constitute a binding election of remedies for several reasons. 

1. The Remedies Sought by PML Were Not Inconsistent 

The injunctive relief sought by PML during the course of the litigation was 

preliminary in nature and designed to alleviate ongoing and future irreparable harm that 

otherwise may not have been remedied through an award of damages.  The irreparable 

harm is demonstrated by PML’s motions that combined its request for mandamus relief 

with a request for a preliminary injunction.  (See C383, C1095.)  The irreparable harm 

included PML’s exposure to liability for breach of its fill deposit agreements with others, 

the future loss of fill customers, damage to its good will and reputation, and overall viability 

of its business.  (See C391-93, C1106-08.)  The relief PML obtained pendente lite, 
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moreover, addressed solely grading permits issued by the Village going forward.  (See 

C821, C2034.)  It did not address the delays already having occurred or the Village’s other 

breaches found by the trial court, such as imposing obligations on PML not bargained for, 

and its failure to allow PML to dictate the means and methods of developing the property.  

(A32 ¶ 30(A).)   

Equitable relief designed to alleviate continuing or future conditions giving rise to 

irreparable harm is not inconsistent with the legal relief ultimately awarded by the trial 

court – including PML’s excused performance – for the damage already done.  See, e.g., 

ICD Publications, Inc. v. Gittlitz, 2014 IL App (1st) 133277 ¶ 80 (upholding the trial court’s 

award of both damages and specific performance because the two remedies “stem[med] 

from different breaches that were not barred by the election of remedies doctrine”).  The 

two forms of relief thus addressed different wrongs committed by the Village. 

Equally important, the issuance of grading permits required by the injunctive orders 

facilitated PML’s ability to meet its current obligations to its customers, and therefore to 

help reduce or mitigate its future damages.  PML had a legal duty to mitigate to the extent 

reasonably possible, and the injunctive relief it sought should be viewed in that light as 

well.  Boyer v. Buol Properties, 2014 IL App (1st) 132780 ¶ 67 (“a plaintiff in a breach of 

contract suit cannot recover losses that could have been reasonably avoided”); Gray v. 

Mundelein College, 296 Ill. App. 3d 795, 809 (1st Dist. 1998) (“A plaintiff has a duty to 

mitigate damages”).  The Village has cited no authority establishing that fulfilling a duty 

to mitigate can be construed as an election to continue a contract.    

Hence, the “inconsistency” requirement of Hanson-Suminski was never met. 
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2. Even if the Remedies Were Inconsistent, No Double 

Compensation Was Threatened, the Village Was Never Misled, 

and Res Judicata Was Never an Issue   

Even if the remedies allowed by the trial court were viewed as inconsistent, the 

Village never demonstrated, nor even argued, that PML received or could have received a 

double compensation benefit, or that the Village was somehow misled, or that any claims 

raised were barred by res judicata.   

With respect to double compensation, the equitable relief ordered by the trial court 

involved the issuance grading permits.  While the Village had a contractual obligation to 

issue the permits, they did not constitute any form of compensation to PML, nor did their 

issuance cause any financial detriment to the Village.  PML’s reasons for seeking the 

permits, moreover, were straightforward.  They included the avoidance of irreparable harm 

as set forth in its motion papers.  (See C391-93, C1106-08.)  At no time was the Village 

deceived about PML’s motives or about what actions PML would take once the permits 

were issued.  Nor did the Village otherwise make a detrimental change in position, or 

contend it made such a change, in reliance on action by PML that might have made the 

relief awarded by the trial court inequitable.   

Under these circumstances, case law squarely establishes that the election-of-

remedies doctrine is inapplicable, even in the face of inconsistent remedies.  In Hopkins v. 

Holt, 194 Ill. App. 3d 788 (1st Dist. 1990), for example, the court observed: 

The [election-of-remedies] doctrine is inapplicable where no threat of 

double recovery exists, defendant is not misled and has not changed his 

position in reliance on the plaintiff’s conduct, and there is nothing about the 

action that would serve to bar the instant remedy because of res judicata. 

Id. at 797 (emphasis added).  See also Finke v. Woodard, 122 Ill. App. 3d 911, 919 (4th 

Dist. 1984) (stating that the doctrine “does not prevent a party from seeking relief on 
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inconsistent remedies unless a party has formerly manifested an intent to seek one remedy 

and the defendant makes a substantial change of position in reliance upon that intention or 

a possibility of double recovery exists” (emphasis added)); Casati v. Aero Marine 

Management Co., 90 Ill. App. 3d 530, 536-37 (1st Dist. 1980) (“That doctrine is 

inapplicable, despite a history of inconsistency in requested remedies, where no threat of 

double recovery exists, the defendant is not misled [etc.]” (emphasis added)).      

With the long-established conditions for application of the election-of-remedies 

doctrine not having been met, the Second District committed obvious error by reversing 

the trial court’s contract remedy of excusing PML from further performance. 

3. PML Did Not Otherwise Manifest an Intent to Make a Binding 

Election Prior to the Conclusion of the Case 

As noted earlier, PML’s Complaint sought mandamus/injunctive relief for issuance 

of a grading permit based on the Agreement, contract damages for breach, and a 

determination that it would be excused from further performance.  (See C80 ¶¶ 183, (i), 

(iii).) 

At the conclusion of the trial and as part of the post-trial briefing, PML elected a 

remedy based on an evaluation of the nature of the Village’s breaches.  At that point PML 

requested damages for the Village’s breaches, and also argued, in response to the Village’s 

counterclaims asserting a breach by PML, that the Village was not entitled to enforce the 

contract against PML due in part to the Village’s earlier breaches.  (See C5476 (prayer 

contained in post-trial brief); C5467-68).)  That election properly came after five years of 

litigation in a case involving broad and complicated evidence and a trial stretched out over 

six months.  The trial court ultimately agreed with PML, awarded it damages, and excused 

it from further obligations under the Agreement.  (A38 ¶ 46(A), A40.) 
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Even apart from the other limitations on the election-of-remedies doctrine, the 

appellate court committed error by construing PML’s requests for interim injunctive relief 

early in the case as an election that foreclosed later relief.  Any election by PML prior to 

the close of evidence would have been premature.  Nothing in the law, moreover, required 

that PML manifest its election by the self-help remedy of announcing a contract 

termination and stopping performance, rather than waiting until the close of trial to make 

its election based on all the evidence presented.  See 12 Corbin on Contracts § 66.3 (“The 

typical practice is to require the plaintiff to elect a remedy before the jury is charged, or 

after the jury returns a verdict.  The plaintiff . . . cannot be compelled to elect during the 

course of trial”).  PML’s Complaint raised the prospect of PML being excused of its 

obligations under the Agreement, and the pleading preserved that option pending the 

evidence.  The appellate court failed to take into account the realities of litigation when 

pegging PML’s claimed election to the seeking of injunctive relief. 

The Village itself, moreover, never argued in the trial court that PML’s pursuit of 

interim injunctive relief somehow limited PML’s options at the close of the evidence.  The 

Village’s arguments on appeal to that effect should therefore have been regarded as waived.  

Lemke v. Kenilworth Insurance Co., 109 Ill. 2d 350, 354-55 (1985) (“Issues concerning 

alleged error not raised in the trial court are waived”); Board of Managers of Eleventh 

Street Loftominium Association v. Wabash Loftominium, LLC, 376 Ill. App. 3d 185, 189 

(1st Dist. 2007) (same).  The Village’s failure to raise the issue in the trial court helps to 

substantiate the validity of the relief awarded by the trial court.      

In sum, the Second District’s analysis of the election-of-remedies doctrine was 

faulty because the court failed to analyze and apply the doctrine under any of the well-

established criteria limiting the circumstances for its application.  As a result, this Court 
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should reverse the Second District and reinstate the trial court decision, including the relief 

permitted by the first-to-breach principle.   

III. EVEN IF THE SECOND DISTRICT CORRECTLY APPLIED THE 

ELECTION-OF-REMEDIES DOCTRINE, IT ERRED IN DISALLOWING 

PML’S RECOVERY OF DAMAGES 

The Second District held that the trial court erred in finding the Village’s first 

breach excused performance by PML because, it said, PML elected to proceed with the 

Agreement after the breach.  As a result, PML was bound to perform its obligations, and 

PML breached one or more of those obligations.  (A14-17 ¶¶ 51-60.)  Since both PML and 

the Village were in breach of the Agreement, moreover, the court said that Chicago Washed 

Coal Co. v. Whitsett, 278 Ill. 623 (1917), applied, and neither party could recover damages 

from the other.  (A17-18 ¶¶ 59-61.)   

The Second District, however, failed to apply the rule of “partial breach” developed 

in the 100(+) years since the Chicago Washed Coal decision. 

A. If the Second District Is Correct that PML Elected to Proceed with the 

Contract, Then Both Parties Must Be Found to Have Proceeded With 

the Contract 

As an initial matter, the Second District did not consider that, if PML elected to 

proceed with the Agreement, then both sides so elected.  Indeed, the Village itself took the 

position on appeal before the Second District that both it and PML elected to proceed with 

the Agreement, notwithstanding breaches by both sides.  The Village’s brief on appeal 

explicitly stated as follows: 

This case presents a situation in which both parties are alleged to 

have breached the Development Agreement, and both parties elected to 

proceed thereunder.  In such cases Illinois courts have sometimes permitted 

both parties to proceed on their claims. 
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(Village 8/9/21 2d Dist. Br. p. 29 (emphasis added).)  The Village even cited a case in 

support of its argument that, since both parties proceeded, “both parties” may be entitled 

to damages.  Insureone Independent Insurance Agency, LLC v. American Agencies General 

Agency, Inc., 2012 IL App (1st) 092385 ¶ 33 (“a partial breach by one party *** does not 

justify the other party’s subsequent failure to perform; both parties may be guilty of 

breaches, each having a right to damages”).  The trial court briefing confirmed the Village’s 

election in favor of continued performance.  (See C5340, C5382.)   

The Second District attached no significance to both parties having elected to 

proceed with the Agreement.  Nor did it consider the Insureone Independent Insurance 

Agency case and potential for damages notwithstanding the finding of dual breaches.  

Instead, the court halted its analysis upon finding that both sides breached and concluded 

that those breaches barred recovery of damages by both parties.  Had the court analyzed 

the issue more thoroughly and applied the reasoning of the authority the court itself 

ultimately cited, it would have reached a different result. 

B. Illinois Law Establishes the Right of Damage Recovery for a “Partial 

Breach” Where a Party Declines to Terminate the Contract Following 

Another’s Breach, Material or Otherwise  

The appellate court held that both PML and the Village were barred from 

recovering damages because both had breached the Agreement and neither therefore could 

establish material compliance necessary for recovery under Chicago Washed Coal (App 

A16-18 ¶¶ 58-61).  The court’s reasoning falters because the court also found that the 

contract continued in effect following breach. 
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1. The Second District Overlooked Case Law Cited by the Court 

Itself  

The flaw in the Second District’s reasoning is best demonstrated by its failure to 

follow the teaching of federal case law the court itself cited in support of its opinion.  The 

court cited the federal cases in the following excerpt: 

“If a party to a contract breaks it, the other party can abandon the contract 

*** and sue for damages, or it can continue with the contract and sue for 

damages.  But if it makes the latter election, it is bound to the obligations 

that the contract imposes on it.”  Evergreen Square of Cudahy v. Wisconsin 

Housing & Economic Development Authority, 848 F.3d 822, 832-33 (7th 

Cir. 2017) (citing Emerald Investments Ltd. Partnership v. Allmerica 

Financial Life Insurance & Annuity Co., 516 F.3d 612, 618 (7th Cir. 2008)); 

see also 14 Samuel Williston & Richard A. Lord, A Treatise on the Law of 

Contracts § 43:15 (4th ed. 2008) (“[T]he general rule that one party’s 

uncured, material failure of performance will suspend or discharge the other 

party’s duty to perform does not apply where the latter party *** insists that 

the defaulting party continue to render future performance.”). 

(A14 ¶ 50 (emphasis added).)  The bolded language in this excerpt makes two points.  The 

first is that, upon a breach by one party, e.g., the Village, the nonbreaching party, e.g., 

PML, can either abandon the contract and sue for damages or continue the contract and sue 

for damages.  Either way, the nonbreaching party is entitled to recover for damages.   

The second point is that if the nonbreaching party continues the contract and does 

not terminate its obligations, that party may become “bound to the obligations” placed upon 

the party under the contract.  As the cases discussed below indicate, being “bound to the 

obligations” means just one thing, namely, that if the party deciding to continue the contract 

itself ends up not performing, it can be sued for damages by the earlier breaching party.  

Neither party, however, forfeits its right to recover for the other’s breach, contrary to the 

Second District’s holding   

One of the Seventh Circuit cases the Second District cited, Emerald Investments, 

aptly illustrates the point that a breaching party may still enforce a continuing contract.   In 
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that case, the purchaser of annuities for investment purposes claimed that the seller could 

not enforce conditions to the handling of the annuities because the seller had earlier 

breached the parties’ contract by limiting transfers. 516 F.3d at 618.  Citing to the “doctrine 

of ‘partial breach,’” the court rejected the argument stating: 

When [the defendant seller] . . . broke its contract with [the plaintiff buyer] 

by refusing to permit it more than one transfer a month, [the plaintiff] could 

have terminated the contract.  But it did not, and so [the defendant] was 

entitled to enforce the obligations that the contract put on [the plaintiff]. 

Id.  The court thus held that a breaching party (the seller) did not forfeit its right to sue for 

damages based on another party’s (the buyer’s) breach where the contract is continuing.  

That holding directly contradicts the Second District’s ruling to the contrary.   

2. The Partial Breach Rule Permits PML to Recover 

As Emerald Investments teaches, the concept that allows one breaching party to 

recover damages against another breaching party, where each has opted to continue the 

contract, is that of “partial breach.”  “A partial breach by one party * * * does not justify 

the other party’s subsequent failure to perform; both parties may be guilty of breaches, 

each having a right to damages.”  Devon Bank v. Schlinder, 72 Ill. App. 3d 147, 154 (1st 

Dist. 1979) (quoting Corbin on Contracts, emphasis added).  All EMS, Inc. v. 7-Eleven, 

Inc., 181 Fed. Appx. 551 (7th Cir. 2006), articulates the underpinnings of the doctrine as 

follows: 

[A] non-breaching party who fails to terminate the contractual relationship 

upon the other party’s material breach will be said to treat that breach as 

“partial” instead of as material.  In such a case, the non-breaching party may 

sue for damages, but must continue performing its own obligations under 

the contract. 

Id. at 557-58 (construing Illinois law and relying in part on Farnsworth on Contracts § 

8.15 (2d ed. 2001)).  Thus, a material breach is treated as a “partial breach” if the victimized 
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party does not terminate the contact, and the contract continues subject to the right of the 

victimized party to sue for damages.  See also Williston & Lord, supra, § 43:15 (“While 

the acceptance of the defective performance operates to waive the right to declare that the 

material breach discharged the obligor from further performance, it does not waive the 

right to obtain damages for the breach”).  If both parties commit a “partial breach” so that 

each is a victim, and each elects to continue the contract, it follows that “each [has] a right 

to damages” from the other, as stated in Devon Bank.   

The partial breach rule was applied by the Fourth District in Dustman v. Advocate 

Aurora Health, Inc., 2021 IL App (4th) 210157.  The court there held that a materially 

breaching defendant could enforce a contract clause against the other party that had not 

sought to terminate the contract, observing: “If the injured party chooses to keep the 

contract alive by treating the breach as ‘partial’ . . . the injured party has to stick to that 

choice and act accordingly.”  Id. at ¶ 38. 

Similarly, Insureone Independent Insurance Agency, cited by the Village in the 

appellate court (Village’s Opening Br. 29), applied the partial breach rule to find that 

plaintiffs were entitled to recover damages from the defendant notwithstanding contract 

breaches by the plaintiffs.  2012 IL App (1st) 092385 ¶ 45.  The court observed that the 

concept that a party cannot recover for breach of contract unless that party proves “his own 

literal or strict performance of the terms of the contract has long been repudiated by our 

courts.”  Id. ¶¶ 32-33 (emphasis added).  The strict performance concept has been replaced 

by the substantial performance or “partial breach” rule.  Id.  See also Israel ex rel. Dundee-

Landwehr Ltd. Partnership v. National Canada Corp., 276 Ill. App. 3d 454, 460-61 (1st 

Dist. 1995) (following Devon Bank and holding that a “partial breach” by a bank did not 

prevent it from obtaining equitable relief of rescission against debtor). 
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The rule again was applied in All EMS, where the court effectively allowed both 

breaching parties to recover.  In that case a franchisor sought damages from a franchisee 

that had breached the franchise agreement.  181 Fed. Appx. at 556-58.  The franchisor, 

however, did not terminate the agreement, and the court found the franchisor itself 

committed breaches by damaging the franchisee.  Id.  Applying the partial breach doctrine, 

the Seventh Circuit agreed with the district court that the franchisor’s damages against the 

franchisee would be reduced by the amount of damage caused by the franchisor.  Id.  See 

also Restatement (2d) Contracts § 246 comment b illustration 2 (Am. Law Inst. 1979) 

(providing the example of a seller who materially breached the contract by delivering a 

product late, being allowed to recover against the buyer who accepted delivery but refused 

to pay purchase price, subject, however, to the buyer’s claim for late delivery damages). 

Hence, the outdated principle relied on by the Second District that no recovery is 

permitted for a party in default where the contract is continuing (A16-18 ¶¶ 59-61), does 

not represent the law of Illinois.2 

Nor should it.  The Illinois Constitution itself recognizes the sanctity of contracts 

when stating that “no law impairing the obligation of contracts . . . shall be passed.”  Ill. 

Constitution Art. I § 16.  Based on the importance of contracting recognized by the 

Constitution, this Court as a matter of public policy should promote contract performance 

over termination by allowing a party to a continuing contract to recover the damages shown 

to be caused by the other, even in the face of mutual breaches.  To the extent Chicago 

Washed Coal states otherwise, this Court should either overrule it or limit it to its facts. 

 
2  The case cited by the Second District in support of its decision at ¶ 61 of its opinion, 

Gonzalzles v. American Express Credit Corp., 315 Ill. App. 3d 199 (1st Dist. 2000), did not 

involve a continuing contract or claims of dual breach.  It therefore lacks relevance.   
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C. PML’s Damages Far Exceeded Those of the Village, and Provide 

Further Justification for Allowing PML an Award of Damages 

The significant disparity shown by the evidence regarding the parties’ respective 

damages further demonstrates the inequitable and unsatisfactory nature of the Second 

District’s neither-party-entitled-to-damages approach. 

As noted earlier, PML sought $7,294,414 in damages (C5476), but the court 

awarded it just $5,349.677.70, plus attorneys fees as provided for in the Agreement.  (See 

A40.)  The reduced award led to PML’s cross appeal of the damage award.  (A52.)  Even 

the damages actually awarded PML by the trial court, however, far exceeded those proved 

by the Village. 

Of course, PML does not believe the Village is entitled any damages.  The reasons 

are many and include the Village’s breaches and bad faith interference described at pages 

13-14, supra, and the first-to-breach analysis set forth in Part I of the Argument section of 

this brief.3   But putting those reasons aside for the moment, the only damages the Village 

even arguably proved up at trial were for funding the draw down account and the Kruger 

Road improvements.  (See p. 9, supra.)  Those two claims together amounted to less than 

$300,000.  (See A32 ¶ 31E, A33 ¶ 33D.) 

With its ruling that neither party is entitled to damages, the Second District unfairly 

left the parties in a position of gross disparity.  Just using the numbers reflected above, 

PML suffered a loss of over $5.3 million versus the Village’s loss of under $300,000.  The 

whole purpose of a damage award in a contract action is to compensate the injured party 

for its loss caused by the other party’s failure of performance.  See Restatement (2d) 

 
3  PML does not waive its argument regarding the Village’s lack of entitlement to any 

damages.  See, e.g., Brief of Plaintiff-Appellee/Cross-Appellant PML Development LLC, 

pp. 47-48, filed in the appellate court on November 12, 2021.  
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Contracts § 347.  This case, moreover, does not involve an illegal contract where a court 

might be justified in leaving the parties “where it finds them.”  Ransburg v. Haase, 224 Ill. 

App. 3d 681, 687 (3d Dist. 1992) (recognizing such treatment for illegal contracts, but 

nonetheless allowing recovery under the circumstances present).  The contract here was 

perfectly viable as recognized by both the trial and appellate courts.  Accordingly, no 

justice is served by leaving PML with a loss position more than 17 times greater than the 

losses purportedly suffered by the Village. 

For all of these reasons, this Court should reverse the Second District’s denial of 

damages and find that the partial breach doctrine should apply to allow PML recovery. 

CONCLUSION 

The Second District Appellate Court erred in applying the election-of-remedies 

doctrine to reject the trial court’s application of the first-to-breach principle.  The appellate 

court did so without any consideration of the limitations on the election-of-remedies 

doctrine.  Given those limitations, the appellate court should have found that PML properly 

elected at the conclusion of the trial to be excused from its contractual obligations due to 

the Village’s early material breaches of contract.  PML therefore asks this Court to (a) 

reverse the appellate court judgment and affirm the trial court judgment on PML’s breach-

of-contract claims against the Village, (b) find that the trial court properly applied the first-

to-breach principle, (c) affirm the appellate court judgment in favor of PML on the 

Village’s counterclaim for breach of contract, and (d) remand the case back to the appellate 

court for consideration of the extent of PML’s damages. 

Even if this Court were to find that the appellate court justifiably rejected the first-

to-breach principle, the Court should find further that the appellate court erred in in its 

determination that PML should not recover damages against the Village.  The appellate 
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court made its determination based on 100+ year-old case law holding that any breach of 

contract by a party bars that party from recovery of contract damages.  That approach, 

however, fails to take into account the development of case law allowing an award of 

damages pursuant to the “partial breach” doctrine of recovery now followed in Illinois.  

The case, Chicago Washed Coal, should either be overruled or limited to its facts.  

Accordingly, if the first-to-breach principle is found not to apply, PML asks this Court to 

(a) reverse the appellate court judgment and affirm the trial court judgment on PML’s 

breach-of-contract claim against the Village, (b) find that PML is entitled to recover 

damages proved against the Village, (c) affirm the appellate court judgment in favor of 

PML on the Village’s counterclaim for breach of contract, and (d) remand the case back to 

the appellate court for consideration of the extent of PML’s damages. 

Dated:  December 1, 2022 

Respectfully Submitted By 
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       Don R. Sampen 
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2022 IL App (2d) 200779 
No. 2-20-0779 

Opinion filed June 29, 2022 

IN THE 

APPELLATE COURT OF ILLINOIS 

SECOND DISTRICT 

PML DEVELOPMENT LLC, ) 
) 
) 
) 
) 
) 
) 

Appeal from the Circuit Court 
of Lake County. 

V. 

Plaintiff and Counterdefendant­
Appellee and Cross-Appellant, 

No. 15-CH-848 

THE VILLAGE OF HAWTHORN WOODS, ) 

Defendant and Counterplaintiff­
Appellant and Cross-Appellee. 

) 
) 
) 

Honorable 
Luis A. Berrones, 
Judge, Presiding. 

WSTICE SCH OS TOK delivered the judgment of the court, with opinion. 
Justices McLaren and Jorgensen concurred in the judgment and opinion. 

OPINION 

,r 1 This case stems from a 2012 development agreement (Agreement) between the plaintiff 

and counterdefendant, PML Development LLC (PML ), and the defendant and counterplaintiff, the 

Village of Hawthorn Woods (Village). The Agreement authorized PML to import fill and grade a 

62-acre property (Property) it owned in the Village. The Agreement required that PML was to pay 

the property taxes on the Property and, after PML completed the fill and grading project, it would 

donate the land to the Village. Shortly after entering into the Agreement, the parties disagreed as 

to the meaning of certain provisions of the Agreement. In 2015, PML filed a complaint against the 

Village, sounding in breach of contract. The Village thereafter filed a counterclaim against PML. 
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Following a bench trial, the circuit court of Lake County found in favor of PML and awarded it 

damages, although not all the damages that PML sought. Both parties appeal from that order. For 

the reasons that follow, we affirm in part, reverse in part, and vacate the trial court's award of 

damages. 

,r 2 I. BACKGROUND 

,r 3 Dan Powell is a business owner who does fill and grading projects. In 2012, he and Mitch 

Maneval were co-owners of DA Development LLC (DA Development). At that time, DA 

Development had two active fill sites in the Village, which operated under agreements with the 

Village. DA Development made money on those sites in two different ways: (1) it removed topsoil 

and clay from those sites and sold those materials to developers and, (2) in exchange for a fee, it 

allowed third parties to dispose of fill at those sites. DA Development paid the Village certain fees 

in connection with its operations at those sites. 

,r 4 In the summer of 2012, Powell became interested in purchasing the Property. Before 

purchasing the Property, Powell did his due diligence and retained wetland specialist Hay & 

Associates, surveyors R.E. Allen & Associates, and civil engineers Pearson Brown & Associates. 

In June and July 2012, Pearson Brown & Associates prepared a full set of grading plans that could 

be submitted to the Village for approval. Powell submitted those grading plans to the Village 

before purchasing the Property, in order to obtain preapproval of the plans. The Village, through 

Donna Lobaito, the Village's chief administration officer and Village clerk, advised Powell that 

the plans "looked good." On September 7, 2012, PML purchased the Property. 

,r 5 Pam Newton, the Village's chief operating officer, drafted the Agreement, and Lobaito 

revised the Agreement so that it would comply with the terms discussed by the parties. On October 

- 2 -
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11, 2012, PML entered into the Agreement with the Village. The Agreement included the 

following provisions that are relevant to this appeal. 

,r 6 The preamble to the Agreement described it as a "Development Agreement" and "an 

agreement related to the 62 acre property*** fill and grading project on Krueger Road, bounded 

by Fairfield and Midlothian Roads." The Agreement further included recitals, points, and sections. 

,r 7 Recital A set forth that PML was to "provide additional fill to this property to grade a 

building pad for future municipal use." Recital B stated that the amount of fill that PML could 

bring on to the property could not exceed 1.2 million cubic yards. Recital F indicated that the 

Village required a draw down deposit to be executed prior to work commencing. 

,r 8 Point 3 explained: 

"In lieu of a community development cash donation by [PML ], the Parties agree that upon 

completion of the grading project, but no later than December 31, 2015, the entire 62 (+/-) 

acre parcel *** will be donated to the Village for the total sum of $1.00 (One dollar) by 

warranty deed free and clear of all liens, encumbrances and SSA assessments as of the date 

of conveyance. [PML] agrees to pay all taxes *** while the Subject Property is in their 

possession. Upon ownership entitlement to the Village by warranty deed, the Village will 

assume ownership of the property and will assume responsibility for all property taxes and 

future assessments after the date of conveyance." 

,r 9 Point 7 provided that the Property would be accessed via Krueger Road. At the end of the 

project, PML would bring Krueger Road up to current Village standards. PML would also donate 

$200,000 toward the reconstruction of Krueger Road. 

- 3 -
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,r 10 Point 8 provided that the parties agreed that the grading permit would be valid for two 

years from the date of issuance and that, if work was not completed within two years, a permit 

extension would be granted for an additional two years. 

,r 11 Section 1.3 provided that, prior to commencing any work, PML was required to present to 

the Village engineer all plans, studies, reports, surveys, and other materials that might be necessary 

under the applicable Village codes and ordinances or that might reasonably be requested by the 

Village engineer. Upon the Village engineer determining that such submittals satisfied all the 

applicable Village codes and ordinances, the Village engineer "shall approve the final plans." 

,r 12 Powell testified that, as indicated in the Agreement, PML planned to access the Property 

from Krueger Road. It also planned to build a berm along the northern property line to screen the 

residential subdivision there from the sights and sounds of construction and to begin grading on 

the east side of the Property and work its way out toward the construction entrance from the north 

to the south end of the Property. This sequencing had a number of advantages: trucks importing 

fill would drive on virgin ground and not over open dirt, which is safer and more efficient for 

customers and reduces sediment track-out; PML could put each load of material in its final resting 

place, avoiding the expense of double and triple handling fill; PML could stabilize each area as it 

came to final grade and then never touch it again; PML' s labor and time would be reduced; erosion 

control would be easier; less acreage would be disturbed at any one time; and neighbors would be 

facing a grassy hill rather than an open construction site. 

,r 13 By January 11, 2013, PML had submitted to the Village (1) the final engineering plan for 

the Property; (2) copies of the signed watershed development permit application; (3) copies of the 

December 18, 2012, drain tile investigation plan; (4) copies of the May 10, 2012, wetland 

delineation report; and (5) copies of the completed Illinois Environmental Protection Agency 

- 4 -



A 005

128770

SUBMITTED - 20500311 - Thomas McCabe - 12/1/2022 10:11 AM

2022 IL App (2d) 200779 

notice of intent. Neither the Village nor the Village engineers told PML that the grading plans it 

had submitted violated any specific code or other regulatory provision. 

~ 14 The Village engineers faced a problem, however, because, when the parties entered into 

the Agreement, the Village did not have a concept plan for how it would eventually use the 

Property. The Village engineers expressed concern about how much fill the Village had agreed to 

accept, and they advised the Village that it would not be in the Village's best interest to issue a 

grading permit until the Village knew how it wanted to develop the Property. 

~ 15 As a result of the concerns expressed by the Village's engineers, in early 2013, the Village 

allowed PML to begin working on only a small area directly in front of the Property's construction 

entrance. This was designated as "Phase 1." The Village limited the amount of area in which PML 

could work so that PML would not work in any area where a future building, roadway, or parking 

lot might be placed pursuant to the Village's eventual concept plan. 

~ 16 Since PML was allowed to work on only a small portion of the Property, this caused several 

problems: poor site conditions and sediment being dragged offsite because trucks were forced to 

drive over fill they had just dumped with nowhere else to turn around, long lines of trucks waiting 

to enter the Property on Krueger Road because the mountain of fill created a bottleneck where 

trucks could access the site only one at a time, safety issues for customers because it was difficult 

for trucks to traverse a hill of open dirt, customers refusing to use the Property due to poor 

conditions, difficult and expensive maintenance of the construction entrance at Krueger Road, and 

additional machines and employees being needed to push fill up a hill. 

~ 17 At this same time, the Village refused to allow PML to install an internal reinforced haul 

road. A haul road is built out of asphalt grindings or recycled brick in order to keep mud, dirt, and 

dust down on the site and prevent vehicles from tracking sediment off site. A haul road does not 

- 5 -
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require a separate permit or plan, but the Village demanded one anyway. When PML submitted a 

plan for the haul road, the Village refused to authorize it unless PML paid it additional money and 

provided it a road bond. Due to the lack of a haul road, PML struggled constantly with mud and 

constantly had to interrupt operations to address dirt on the adjoining roads, which increased labor, 

fuel, and machinery costs. 

,r 18 By August 2013, PML was running out of room in Phase lA and was again asking the 

Village to issue the full permit that it had been seeking for seven months. PML explained that it 

was "out of room for the slope and [was] now piling dirt instead of spreading" it, which required 

PML to move the dirt twice. 

,r 19 In September 2013, the Village hired Rolf Campbell to begin working on a concept plan 

for the Property. This was 13 months after the Village had signed the Agreement and 7 months 

after PML had begun working on the project. 

,r 20 On October 8, 2013, the Village allowed PML to begin Phase 1B since Campbell had not 

recommended placing a building pad in that area. 

,r 21 In May 2014, after considering Campbell's preliminary concept plan, the Village imposed 

more requirements on PML, such as reducing the elevation of the fill by 10 feet across the Property, 

while simultaneously reducing the amount of fill that it would allow PML to import. PML was 

now allowed to import only about 600,000 cubic yards of clean fill. 

,r 22 On August 8, 2014, the Village approved an earth change permit area for Phase 2A. This 

area was more than 1000 feet away from the stockpile of fill, which PML claimed made it cost 

prohibitive to move. The Village still had not given PML permission to work on the entire property, 

wishing to first determine its end use for the Property. 

- 6 -
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,r 23 On September 4, 2014, the Village issued a "stop work order," in part because the Village 

wanted PML to reduce the size of the stockpile of fill on the Property. The only work that PML 

was allowed to do on the Property was to lower the height of the fill. 

,r 24 Six weeks later, the Village prohibited PML from removing any clay from the Property, 

even though the Agreement was silent regarding any clay removal. 

,r 25 On October 31, 2014, the Village rescinded the stop work order, but it then reimposed it 

three weeks later. When PML objected, the Village again rescinded the stop work order and instead 

imposed over $60,000 in fines, fees, and penalties. 

,r 26 On December 15, 2014, the Village issued PML a grading permit to work on the entire 

property. However, it was only for nine months, not for the two-year duration that was set forth in 

the Agreement. Further, as the permit was entered in the winter, the 2014 construction season had 

already concluded. 

,r 27 In May 2015, PML filed against the Village a complaint alleging that the Village had 

interfered with its work and caused it to incur additional costs. PML sought to enforce the provision 

of the Agreement that gave it the right to bring 1.2 million cubic yards of fill onto the property. 

PML also sought a declaration that the Village was required to issue a two-year permit. PML 

additionally sought mandamus relief to compel the Village to rescind all stop work orders and 

issue a two-year permit. Moreover, PML sought damages, an injunction barring the Village from 

interfering with its work, and a declaration that PML was no longer required to convey the Property 

to the Village. 

,r 28 In July 2015, the Village filed a counterclaim in which it alleged PML had breached the 

Agreement by (1) failing to comply with various ordinances, (2) failing to pay taxes for the 

Property, and (3) failing to fund the draw down account. 

- 7 -
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,r 29 On January 15, 2016, the trial court granted the mandamuspetition and ordered the Village 

to issue a permit through December 31, 2016 ( ie., two years after the Village issued the final 

grading permit in December 2014). 

,r 30 In October 2016, the Village filed (1) a motion to require PML to complete its work by 

December 31, 2016, (2) a motion for summary judgment, and (3) a motion to appoint a receiver. 

The Village argued that PML's failure to pay taxes for the Property had caused the taxes to be sold 

at a tax auction, which would make it impossible (unless redeemed) for PML to convey the 

Property to the Village. The Village sought to compel specific performance or the appointment of 

a receiver for PML to redeem those taxes. 

,r 31 On December 9, 2016, the trial court extended its prior mandamus order and gave PML 

until December 31, 2018, to complete its work. The trial court denied the Village's motion for 

summary judgment. 

,r 32 In August 2017, PML submitted a plan that increased the total fill volume back to the 1.2 

million cubic yards. The plan was substantially the same as the July 2012 plan. The Village 

approved this plan. 

,r 33 Also in August 2017, the Village renewed its motion for summary judgment, based on 

PML's continued nonpayment of property taxes. On October 13, 2017, the trial court partially 

granted the Village's summary judgment motion. The trial court found that PML had breached the 

Agreement because it could not convey the Property "free and clear," as the unpaid taxes on the 

Property were $436,021. However, the trial court declined to enter a money judgment against 

PML, observing that the Village may have caused PML's inability to pay the taxes. 

,r 34 On November 20, 2020, following a 10-day bench trial, the trial court entered judgment on 

PML's complaint and the Village's counterclaim. The trial court found that both parties were in 

- 8 -
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material breach of the Agreement. The trial court found that the Village had breached the 

Agreement by (1) refusing to approve PML's grading plans and issue the appropriate grading 

permit, (2) imposing obligations on PML that were not bargained for and were not part of the 

Agreement, and (3) failing to allow PML to dictate the means and methods of developing the 

Property. The trial court found that there was nothing wrong with the grading plans that PML 

submitted. Rather, the Village would not approve them because it wanted to create a concept plan 

for the Property first. The trial court noted that as of February 2018 the Village had still not 

finalized its concept plan. 

,r 35 The trial court further found that the Village had forced PML to make concessions to be 

able to work on the Property. The trial court explained that the Agreement did not indicate that the 

parties would continue to negotiate major terms that would change the essence of the Agreement. 

,r 36 The trial court also explained that, under applicable industry standards, the determination 

of means and methods for developing a parcel of property was the developer's responsibility and 

was under his control. Nothing in the Agreement authorized the Village to dictate to PML the 

means and methods for depositing fill on property. Nonetheless, the Village took this role for itself. 

This resulted in the illogical sequencing of events, as it required PML to start depositing fill in the 

area located in front of the Property entrance, which led to unsafe conditions, such as a 40-foot­

high pile of fill. The trial court found Powell's testimony credible that he wanted to start the project 

at the back of the property. The trial court further found that the Village unreasonably impinged 

on PML's means and methods by not allowing it to build a haul road when it wanted to, which 

would have controlled the amount of mud and dirt leaving the site. The Village also prevented 

PML from removing and selling clay, which was not prohibited by the Agreement. 

- 9 -
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,r 3 7 The trial court found that PML had materially breached the Agreement by ( 1) failing to 

redeem the real estate taxes and convey the Property to the Village by warranty deed free and clear 

of all liens and taxes, 1 (2) failing to fully fund the draw down deposit account, and (3) failing to 

contribute $200,000 toward the reconstruction of Krueger Road. Nonetheless, the trial court found 

that PML's breach was excused because the Village had breached the Agreement first. The trial 

court then awarded PML over $5.3 million in damages plus costs and attorney fees. 

,r 3 8 On April 7, 2021, the Village filed a timely notice of appeal. On April 13, 2021, PML filed 

a timely cross-appeal, arguing that the trial court's damages award was insufficient. 

,r 39 II. ANALYSIS 

,r 40 On appeal, the Village argues that, because the trial court found that PML had materially 

breached the parties' agreement, the trial court should have awarded the Village judgment on its 

counterclaims. The Village argues that the trial court wrongly found that it had materially breached 

the agreement and then compounded its error by finding that the Village's breach excused PML's 

obligations under the Agreement. Additionally, the Village insists that, because PML materially 

breached the Agreement, the trial court should not have awarded it any damages. 

,r 41 The elements of a breach-of-contract cause of action include the existence of a valid and 

enforceable contract, performance by the plaintiff, breach of the contract by the defendant, and 

resultant damages or injury to the plaintiff. Gonzalzles v. American Express Credit Corp., 315 Ill. 

App. 3d 199, 206 (2000). Generally, a breach-of-contract plaintiff must plead that he or she 

1At the time of trial, the amount to redeem the taxes was $756,000. After the trial, but 

before judgment, the parties stipulated that one of the three parcels that made up the Property had 

been conveyed to a third-party tax scavenger. Thus, it was impossible for the Village to obtain title 

to that parcel via turnover. 
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performed all of his or her obligations under the contract. TalbeJt v. Home Savings of Amelica, 

FA., 265 Ill. App. 3d 376, 379 (1994). Only a material breach of a contract provision will justify 

nonperformance by the other party. Israel v. National Canada Co1p., 276 Ill. App. 3d 454, 461 

(1995). "The test of whether a breach is material is whether it is so substantial and fundamental as 

to defeat the objects of the parties in maldng the agreement, or whether the failure to perform 

renders performance of the rest of the contract different in substance from the original agreement." 

(Internal quotation marks omitted.) Radiant Star Enterprises, L.L. C. v: Metropolis Condominium 

Ass'n, 2018 IL App (1st) 171844, ,r 56. "The breach must be so material and important to justify 

the injured party in regarding the whole transaction at an end." (Internal quotation marks omitted.) 

Id The issue of whether a material breach of contract has been committed is a question of fact, 

and the trial court's judgment will not be disturbed unless it is against the manifest weight of the 

evidence. Mohanty v. St Jolm Heart Clii11c, S.C., 225 Ill. 2d 52, 72 (2006). 

,r 42 Here, the trial court found that the Village could not recover under the Agreement because 

it had materially breached the Agreement in three different ways: (1) refusing to approve PML's 

grading plans and issue the appropriate grading permit, (2) imposing obligations on PML that were 

not bargained for, and (3) failing to allow PML to use its owns means and methods of developing 

the Property. 

,r 43 The evidence that the Village interfered with PML's development of the Property is 

compelling. The trial court found that the Village impinged upon PML's means and methods of 

developing the property, which the Village's experts acknowledged at trial are normally left to the 

developer's discretion. Although PML wanted to begin in the back of the property when it began 

work on the project, the Village authorized it to work in only a small area in the middle. This 

forced PML to repeatedly move fill that was being delivered to the property, which increased its 
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costs. It also increased congestion on Krueger Road, which led to more truck traffic and more mud 

on that road. Additionally, the Village interfered with PML's ability to build a haul road. It also 

refused to allow PML to remove and sell clay from the property. Both the selling of clay and the 

building of a haul road were considered regular parts of the means and methods of one in the 

business of doing fill and grading projects. Accordingly, the trial court's finding that the Village 

materially breached the Agreement by interfering with PML's use of the Property was not against 

the manifest weight of the evidence. Id 

,r 44 In so ruling, we reject the Village's argument that it did not have to defer to PML's means 

and methods of using the Property, because that was not part of the Agreement. We note that every 

contract implies good faith and fair dealing. First National Bank of Cicero v. Sylvester, 196 Ill. 

App. 3d 902, 910 (1990). Generally, problems involving the duty of good faith and fair dealing 

arise where one party to a contract is given broad discretion in performance. The doctrine of good 

faith then requires the party vested with contractual discretion to exercise that discretion 

reasonably and with proper motive, not arbitrarily, capriciously, or in a manner inconsistent with 

the reasonable expectations of the parties. Id at 910-11. 

,r 45 In this case, the Village had substantial discretion in overseeing the parties' agreement. If 

not for the implied obligation to act in good faith, the Village could have prevented PML from 

doing any work on the property and then demanded that PML donate the Property to it by 

December 31, 2015, as the Agreement required. The trial court essentially found that the Village 

was acting with an improper motive when it tried to delay PML's work on the project until it 

finalized its concept plan for the Property. The trial court found that the Village should have had 

this plan before it entered the Agreement. The trial court also determined that the Village acted 

umeasonably when it usurped PML's ability to use the property in a way that was consistent with 
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industry practices. Thus, interfering with PML's means and methods did violate the Village's 

obligation to act fairly and in good faith. 

,r 46 The Village also insists that it did not unreasonably interfere with PML's use of the 

property, because PML always wanted to start in the middle of the Property. However, the trial 

court found Powell's testimony at trial credible that he wanted PML to start at the back of the 

Property. We will defer to the trial court's credibility determinations. Bazydlo v. Volant, 164 Ill. 

2d 207, 214-15 (1995). 

,I 47 Further, the Village asserts that it did not interfere with PML's ability to put in a haul road, 

as PML did not even request one until it had been working on the property for over two years. 

However, as PML points out, that was because the Village had unreasonably restricted them to a 

small area to work in and there was no place to install a haul road. Once PML did indicate a desire 

to put in a haul road, the Village then insisted that it pay for a permit to do so and provide other 

consideration to the Village, even though it was not customary in the industry to do so. 

,r 48 Thus, despite the Village's protests to the contrary, the trial court did not err in finding that 

the Village materially breached the Agreement when it hindered PML's ability to use the property 

via the customary means and methods. As one material breach is sufficient to prevent the Village 

from recovering under the Agreement (see Talbert, 265 Ill. App. 3d at 379), we need not address 

the other ways that the trial court also found that the Village had materially breached the 

Agreement. 

,r 49 We next turn to the Village's argument that, because the trial court also found that PML 

had materially breached the Agreement, it erred in allowing PML to still recover damages under 

the Agreement. The trial court explained that, because the Village had "breached first," PML was 

excused from its obligations under the Agreement. 
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,r 50 We agree with the Village that its breach did not automatically alleviate PML of PML's 

contractual obligations. "If a party to a contract breaks it, the other party can abandon the contract 

*** and sue for damages, or it can continue with the contract and sue for damages. But if it makes 

the latter election, it is bound to the obligations that the contract imposes on it." Evergreen Square 

of Cudahy v. Wisconsin Housing & Economic Development Authority, 848 F.3d 822, 832-33 (7th 

Cir. 2017) ( citing Emerald Investments Ltd Partnership v. Allmerica Financial Life Insurance & 

Annuity Co., 516 F.3d 612,618 (7th Cir. 2008)); see also 14 Samuel Williston & Richard A. Lord, 

A Treatise on the Law of Contracts§ 43:15 (4th ed. 2008) ("[T]he general rule that one party's 

uncured, material failure of performance will suspend or discharge the other party's duty to 

perform does not apply where the latter party*** insists that the defaulting patty continue to render 

future performance."). 

,r 51 Here, PML filed a complaint in 2015 alleging that the Village had breached the Agreement. 

PML sought and received a writ of mandamus to compel the Village to adhere to the te1ms of the 

Agreement. PML was able to complete its work on the Property by December 2018. As PML 

elected to proceed with the Agreement after the Village's alleged breach of that Agreement, PML 

was bound to the obligations that the Agreement imposed upon it. See Evergreen Square, 848 F.3d 

at 832-33. The trial court therefore erred in finding that the Village's first breach excused PML 

from its obligations under the contract. 

,r 52 In so ruling, we are unpersuaded by PML's reliance on Finch v. Illinois Co1111llunity 

College Board, 315 Ill. App. 3d 831, 836 (2000) and Anderson v. Long Grove Country Club 

Estates, Inc., 111 Ill. App. 2d 127, 137 (1969). Neither case involves a party who sued for breach 

of contract and demanded that the other party comply with its obligations under the parties' 

contract. See Finch, 315 Ill. App. 3d at 836 ( order of summary judgment reversed because question 
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of fact existed whether employee first breached contract, which would excuse employer from its 

obligations of paying employee); Anderson, 111 Ill. App. 2d at 138 (buyer's material breach 

justified an award of damages and excused the nonbreaching seller's remaining performance under 

the contract). 

,r 53 We also reject PML's argument that its obligations under the contract should be excused 

because the Village prevented its performance of those obligations. Specifically, PML argues that 

it offered the Village a deed for the property in lieu of foreclosure, but the Village refused to accept 

it. PML insists that, if the Village had accepted the deed, it would have achieved its objective under 

the Agreement of obtaining the Property. 

,r 54 We first note that the parties' Agreement required PML to provide the Village with a 

warranty deed. A warranty deed is not the same as a deed in lieu of foreclosure. A warranty deed 

is a stipulation by the grantor in which he or she guarantees to the grantee that title to the property 

at issue will be good and that the grantor's possession is undisturbed. Midfirst Bank v. Abney, 365 

Ill. App. 3d 636, 644 (2006). Section 21-95 of the Property Tax Code provides that if a 

municipality acquires property through 

"acceptance of a deed of conveyance in lieu of foreclosing any lien against the property, 

*** [then] all due or unpaid property taxes and existing liens for unpaid property taxes 

imposed or pending under any law or ordinance of this State or any of its political 

subdivisions shall become null and void." 35 ILCS 200/21-95 (West 2016). 

,r 55 The Village contends that, if it were to accept a deed in lieu of foreclosure, it would then 

be required to file a separate lawsuit to declare null and void all the tax liens of other taxing bodies. 

See id In the event it prevailed on its lawsuit, that would mean the other taxing bodies would be 
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deprived of their tax revenue. The Village insists that it was not required to go along with PML's 

scheme that would benefit only PML. 

,r 56 The Agreement clearly set forth that PML was to deliver a warranty deed to the Village 

and that it was to pay all the taxes on the Property until it transferred possession. If the Village 

were to accept a deed in lieu of foreclosure, it would be at the expense of its fellow taxing bodies. 

PML points to no public policy that would be advanced by the Village accepting this substantial 

modification to the Agreement. As such, the Village's decision not to accept a deed in lieu of 

foreclosure is not a basis for determining that the Village prevented PML from adhering to its 

obligations under the contract. 

,r 57 PML next asserts that "allowing the Village's refusal of the Property to defeat PML's 

recovery for the Village's misconduct that cost PML over $5 million would be unjust." In order to 

invoke this equitable doctrine of unjust emichment, PML must be able to demonstrate that it had 

"clean hands" and did not engage in any misconduct. See Tousl1in v. First Merit Bank, 202 l IL 

App (1st) 192171, ,r 70 (the equitable doctrine ofunclean hands bars relief when the party seeking 

that relief is guilty of misconduct in connection with the subject matter of the litigation). PML's 

failure to pay hundreds of thousands of dollars in property taxes, which caused the property to be 

lost at a tax sale, prevents it from invoking this remedy. See id 

,r 58 Because PML breached the contract by not paying taxes on the Property and allowing it to 

be lost at a tax sale, PML cannot maintain its action. See W W Vincent & Co. v. First Colony Life 

Insurance Co., 351 Ill. App. 3d 752, 759 (2004) (breach of contract plaintiff must establish that it 

substantially performed under the contract at issue). As stated earlier, as one material breach is 

sufficient to prevent a party from recovering under a contract (see Talbe1t, 265 Ill. App. 3d at 379), 
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we need not address the other ways that the trial court also found that PML had materially breached 

the Agreement. 

,r 59 Based on the above determination, we conclude that the trial court erred in awarding PML 

any damages. The concept that neither party should receive damages is supported by volume 12A, 

section 231, of Illinois Law and Practice (ILP) on Contracts (12A Ill. L. and Prac. Contracts§ 231 

(2022)). Section 231, titled "Necessity of performance of contract by party seeking recovery," 

states: 

"Generally, where the acts to be performed by the parties to a contract are mutual 

and dependent, a party seeking to recover for a breach of contract must show their own 

compliance with all the material terms of the contract, or a bona fide offer to perform, or a 

sufficient excuse for failure to perform. 

A party, in order to obtain the benefit of a provision of a contract advantageous to 

such party, must conform to other provisions not in their favor, and jf both parties are in 

default there can be 110 recovery on the contract by either against the other." (Emphasis 

added). Id 

,r 60 In support of the emphasized language above, the ILP cites the Illinois Supreme Court case 

of Chicago Washed Coal Co. v. Whitsett, 278 Ill. 623 (1917). In that case, the plaintiff failed to 

pay for a coal delivery and the defendant failed to deliver the coal. The supreme court stated that 

"the most that can be said for appellant's case is that its proofs show that both parties were in 

default. In this condition of the record there could be no recovery by either against the other on the 

contract." Id at 627. In support of this determination, the supreme court relied on W.H Purcell 

Co. v. Sage, 200 Ill. 342, 347 (1902) which stated: 
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"The appellant was not entitled to recoup damages for a breach of the contract, unless it 

had performed its part of the contract, or was ready and willing to do so at the time 

required; but by refusing to make payment, when demanded on March 10, 1896, it failed 

to perform its part of the contract. Before appellant could recoup for a breach of contract, 

it was required to prove that it had performed the essential requirements of the contract 

***,, 

,r 61 Even though Cl1icago Washed Coal Co. is over 100 years old, it remains good authority 

and is consistent with more modem jurisprudence. See Gonzalzles, 315 Ill. App. 3d at 206 ( one of 

the elements of a breach-of-contract case is performance by the party seeking damages). 

Accordingly, we follow Chicago Washed Coal Co. and determine that neither the Village nor PML 

is entitled to any damages. 

,r 62 Finally, based on the above determination, we need not address PML's cross-appeal 

requesting that its damages award be increased. 

,r 63 III. CONCLUSION 

,r 64 For the foregoing reasons, the judgment of the circuit court of Lake County in favor of 

PML on the Village's counterclaim for breach of contract is affirmed, the judgment of the circuit 

court in favor of PML on its breach-of-contract claim is reversed, and the circuit court's judgment 

awarding PML damages is vacated. 

,r 65 Affirmed in part, reversed in part, and vacated in part. 
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IN THE CIRCUIT COURT OF THE NINET~ENTH JUICIAL CIRCUIF . 
NOV ·s @ 2.QZi. ' LAKE COUNTY, ILLINOIS 

, 

PML Development LLC, an Illinois limited liability 
,company, 

Plaintiff, ' 
\. 

v. 

Village of Hawthorn Woods, a municipal 
corporation, 

Defendant. 

) 
). 
) 
) 
) 
) 
) 
) 
) 

L_ 

No.15CH848 

MEMORANDUM ORDER 

This case is before the. Court for ruling following a·bench trial regarding plaintiff PML 

Development LLC's request for. a declaratory judgment and breach of contract claim against . 

defendant Village of Hawthorn Woods, 1 and the Village of Hawthorn Woods' counterclaim for 

breach of contract and foreclosure for taxes againstPML Development LLC. 

! .. SUMMARY OF THE CASE 

PML and the Village entered into a Development Agreement relating to the 

development of a 62-acre parcel {the Property) bound,ed by Fairfield Road to the west, 

,,.,. · Midlothian Road to the east, Krueger Road to the south and the Legend Knoll Subdivision to the . . . .., 

north in Hawthorn Woods, Illinois. Signing the Development Agreement did n~t create a 

cooperative business relationship between the part_ies as PML and the Village almost. 

immediately disagreed as to the meaning of certain p·rovisions and the rights and obligations 

each party had under the Development Agreement. Each party accused the other party of 

· materially breaching the Development Agreement, but neither party stopped the development 

of the Property from proceeding even after .PML filed its lawsuit against the Village in 2015. 

PML claims that the Village materially breached the Development Agreement when the 

Village: a) Refused to approve PM L's grading plan and issue a grading permit on a timely basis 

; because t_he Village had not finalized its municipal campus concept plan for the Property. b) 

1 PM L's complaint also alleged a count for mandamus. The Court grant~d P.ML's request for nSandamus on January 
16, 2016 and on December 9, 2016 thereby; resolving PML's mandamus claim prior to trial. 

. . 
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• 
Only issued earth change approvals thereby imposi

1
ng work phases on PML and dictating PML:s 

r ) 

means and methods for doing the work. c) Used st~p work orders to force concessions and plan 

changes from PML so that the Village could shift the cost of preparing the Property to 

accommodate the Village's future use of the Property. and d) Charged PML for costs and 

expenses not covered by the Draw Down Deposit Agreement.1PML seeks damages in the 

amount of $7,294,414.00, plus costs and attorneys' fees. 

The Village claims that PML materially breached the Development Agreement because 

PML: a) Failed to comply with Recital A when PML refused to grade and compact the Prop·erty 

in accordance with the Village's concept design criteria for a municipal campus. b) Failed to 

limit the type of material brought onto the Property to clea'n dirt. c} Failed to properly fund the 

Draw Down account so that the Village could be reimbursed for the cost of the time the 

professionals a?d staff spent on the project. d) failed to obtain the proper permits or approvals 

from other regulatory agencies. e} Failed to pay the property taxes that were incurred while 

PML possessed the Property. f) Failed to restore Krueger Road once the project was completed. 

and g) Failed to convey the Property by warranty deed to the Village. The Village also claims 

that: a) The Village did not materially breach the Development Agreement. b} PML agreed that 

all work and modifications were to be performed at PM L's risk and expense. and· c) PM L's 

damages are specula~ive, The Village requests that PML: a) Be denied all ofits requested relief. 

b) Be ordered to resolve and satisfy any outstanding liens, judgments, and taxes against the 

Property. c) Be ordered to corivey the Property to the Village by warranty deed. d} Pay the 

Village the amounts PML owes under the Draw Down Deposit Agreement. e) Restore Krueger 

Road to Village standards. and f) Pay the Village its attorneys' fees. 

The parties presented testimony and had hundreds of exhibits admitted into evidence 

over the course of a lengthy bench trial. The parties agree that they entered into a valid 

Development Agreement but disagree as to what each party was required to do under the 

Development Agreement. The parties are now before the Court requesting that the Court 

dete.rmine what each party co.ntracted to do and whether each party substantially complied 

with the terms of the Development Agreement. 

The Court.'s analysis has considered the evidence presented at trial, the parties' closing 
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briefs, the relevant case law and weighed the credibility of the witnesses in favor of PM L's 

witnesses and hereby makes the following findings of fact and conclusions of law. 

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1.PML is in the business of land development and was initially formed in September of 

2012 to develop the Property in Hawthorn Woods . 

... 2. The owners of PML also own another company named DA Development and these 

companies share office space, office equipment, vendors, construction equipment and . 

employees. The companies' shared employees were used by PML to work on the Property. 

3. Before PML purchased the Property it performed its due diligence and retained: a) 

wetland specialist Hay and Associates; b) surveyors fU. A.llen & Associates; and c) civil / 
·' 

engineers Pearson Brown & Associates. · 

4. Pearson Bro\t\Jn & Associates prepared a full set of grading plans in June/July 2012 to· 

submit to the Village for'approvaL (Ex. PX 100) 

5. PML submitted the grading plans to the Village before it purchased the Property to 

obtain pre--approval of the plans. 

6. The Village through Do_nna Lobaito, the Village's Chief Administration Officer and 

Village Clerk, advised PML that the plans looked good. 

7. PML entered -into a.contract to purchase the Property for $620,000.00 on June 14, 

2012. The Seller accepted PM L's offer on Septem~er 7, 2012. (Ex. PX 369) The closing for the 

Property occurred on September 27, ~012 and a Special Warranty Deed was issued to PML. (Ex. 

PX 368) 
, , . . . I 

. 8. The Development Agreement was signed by the Village on August 20, 2012 and by 

PML on October 11, 2012. . · I 

9. Pam Newto~; the Village's Chief Operating Officer, drafted the Development 

Agreement and Donna Lobaito revised the agreement so that it would comply with the terms 
·1 • 

discussed by _the parties. · 

10. The Development Agreement is brief and consists of seven pages and three 

Exhibits. Two attachments to the· Develqpment Agreement, the Grading Plans identified as 

Exhibit A and the Tree Preservation Plan identified as Exhibit C, are not attached to the 
. . 
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i 

I , 

Development Agreement.2 

\ / 

11. The Development Agreement is, at times, vague or incomplete as to what each party 
, ; 

was required to do. When construing an agreemen.t, the court is to give effect to the parties1 

intent. at the time that they entered into the agre~ment. First· Bank and Trust Co. of If. it. Village 

of Orland Hil/s,.338111. App.3d 35, 40, 787 N.E.2d 300,304 (1st Dist. 2003). If an ambiguity exists 

in a specific ~erm of a contract, the a~biguity is resolved against the drafter of the disputed 

' provision. Dowd & Dowd v. Gleason, 181111.2d 460,479,639 ~.E.2d 358, 368 (1998). In 

construing the parties1 con~ract, the Court must not alter the contract or make a ne·w one for 

the p,arties. Northwest Racing Ass'n v. Hunt, 20 Ill. App.2d 393, 398, 156 N.E.2d 285, 288 (2d 

Dist. 1959) In applying these principles to the Development Agreement, it is clear that the 

parties. entered into an agreement and the bargained for objective of the Development 

Agreement was for PML to generate revenue by importing clean fill to_ deposit on the Property : 

and for the Village to receive title to the Property via a warranty deed free of liens and 

' encumbrances for one dollar when the project was finished but no later than December 31, 

2015. 
..) 

12. When the Development Agreement was _Jigned the Village did not have· a concept 

plan for the development of a municipal campus on the Property and was still discussing the 

· various components of its municipal campus plan. These discussions pre-date the signing of the 

Development Agreement and the Village only contemplated a conceptual site plan after the 

Development Agreement was signed. · 

A. The y'illage retained Rolf Campbell and Associates in the fall of 2013 to 

. develop a concept plan for the Village's-municipal campus. 
. . ~ 

B. The first municipal campus concept. plan was provit:ied to the Village on 
r ' 

September 24, 2013 which showed the location~ of various buildings and other proposed uses. 
. ) 

(Ex. PX 274) 

C. A revised concept plan was provided to the Village on September 27, 2013. 

2 PML explained that Exhibit A is not attached to the Development Agreement because the Grading Plan consists of 
oversized sheets of paper and it was impractical to attach. There was no explanati'on as to why Exhibit C is not 
attached but this exhibit is not relevant to the parties' claims. 
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(Ex. PX 275) 

· D. Additions to the concept plan were made by the Village in May 2014. (Ex. PX 
. ' 

278) 

E._ The concept plan was last revised by Rolf Campbell and Ass?ciates in 

September 2014. 

F. During the duration of PM L's development of the Property, the Village's 

concept plan for a municipal can')plis kept changing and was never finalized but the Village still 

demanded that PML take into consideration where buildings and other structures may be 

located as PML developed the Property. 

G-. As of February 2018 the Village had not finalized its concept plan for the 

Property. 

• 13. Recitals in a contract generally provide an explanation of the circumstances 

surrounding the execution of the agreement and ordinarily_are not binding obligations on the 

parties or an effective part of their agreement unless they are referred.to by the parties in the 

operative part of the agreement. Trower v. Elder, 77 Ill. 452, 456 (1875); First Bank and Trust 

Co. of II. v. Village of Orland Hills, 338 Ill. App.3_d 35, 44-45, 787 N.E.2d 300, 308-09 (1st Dist. 

2003}; McMahon v. Hines, 298 II. App:3d 231, 237, 697 N.E.2d 11_99, 1204 (2d Dist. 1998). When 

the parties intend to make the recitals an operative part of their agreement this intent is 

generally shown by language in the agreement that identifies the recitals as part of the 

consideration for entering into the cont_ract. Wilson v. Wilson, 217 Ill. App.3d 844,853, 577 

N.E.2d 1323, 1329-30 (1st Dist. 1991). Language such as: a) "NOW, THEREFORE, in consideration 

of the foregoing Recitals, the provisions of which are hereby incorporated herein, and the 
. . . . 

mutual promises set forth herein, an~ for other good and valuable consideration, the receipt 

_and suffici~ncy of which is hereby acknowledge_d, the parties agree as follows"[.] Id.; and b) 

"[Flor arid. in consideration of the premises set forth in the foregoing Recitals." American Nat'/ 
. . . . 

Bank & Trust Co. of Chicago v Chicago Title and Trust Co., 134 Ill. App.3d 772, 776, 481 N.E.2d . 

71, 74 (1st Dist. 1985). evidence this intent. 

A. The preamble to the Development Agr:eement states that: "N.OW, 

THEREFORE, FOR AND IN CONSIDERATIN OF THE MUTUAL PROMISES, CONVENANTS, AND 
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AGREEMENTS SET FORTH HEREIN, THE PARTIES HEREBY AGREE AS FOLLOWS". (Ex. VHW TX 1, 

p~ 2)3 This language is insufficient to show that Recitals A, C, E, or F were incorporated into the 

agreement or were part of the exchanged Gonsideration. Absent language that shows the 

· parties' intent to incorporate the Recitals into the operative part of the agreement a court may 

not co'nsider the recitals in a contract.as a statement of obligation but may only consider the 

recitals, if necessary, as an aid to determine the intention of the parties i~ construing the 
.. 

operative provisions of the agreement. Cress v. Recreation Servs., Inc., 341111. App.3d 1_49, 170, 

795 N.E,.2d 817, 838-39 (2d Dist. 2003). These Recitals are, therefore, merely an expression or 

explanation of the circumstances as to why PML and the Village entered into the Development 

Agreement. 

14. Recital A is not part of the operative t~rms of the Development Agreement, and 

therefore, does not impose an obligation on PML to grade and compact the Property for a_ 

· building pad for the Village's future municipal campus, or to fill low areas for future parks and 

recreational.areas on the Property, or to surrender contra! 9f the means and methods of 

developing the Property. · · -

A. The Village and the 'village engineers believed that Recital A of the 

Devel9pment Agreement required .PML to conform. its grading plan to aq:ommodate the 

Village's. mu·nicipal campus co~cept plan and was a basis for not approving the grading plan 

submitted to the Village by PML. (Testimony of Lee Fell, Trans. dated January 15, 2020 a.m. 

• session,_ at pp.134~136, i38-144; p.m. session at pp. 3-4, 23-26, and 50-51.) Such belief was 

incorrect. 

B. The Village also incorrectly believed that the Development Agreement 

_required PML to compact the Property and incur the costs of compacting the Property to 

3 During the trial ea'ch party preferred to use its own exhibits when questioning a witness and asked that the 
exhibit being used be admitted into evidence. This practice led to several duplicate exhibits being admitted. At the· 
end ofthe t~ial the parties submitted a Parties' Agreed Joint Admitted Exhibit List The Parties' Agreed Joint 
Admitted Exhibit List identifies the Village of Hawthorn Woods' exhibits as "DX_", but the Village's physical 
exhibits have the .prefix VHW TX instead of the DX prefix reflected in the agreed exhibit list. When referring to the 
Village's exhibits the Court has used -the VHW TX pr~fix that is on the physical exhibit as the Court is working off 
the physical exhibits and not the Agreed Exhibit List. The numerical designation of the Village's exhibit is the same_ 
regardless of which prefix is used. 
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accommodate the Village's municipal c;ampus plan, thu~ the Village improperly made 

compaction of the Property a requirement for the issuance of a grading permit. 

15. The only operative term in the' Recitals is the provision in Recital B where the parties 

specifically agreed that PML could bring onto the Property an amount of fill that "will not 

exceed 1.20 million cubic yards11
• (Ex. VHW TX 1, p. 1) 

A. Recital B did not guarantee that PML could bring 1.20 million cubic yards of 

fill onto the Property but merely established the maximum amount offill that PML would be 

able to deposit onto the Property within the time limits set-forth in the Development 

Agreement. 

16. Paragraph 8 of the Development Agreement requi~ed the Village to initially issue 

PML a grading permit for two years and if the project was not completed in this initial two year 

period, the Village was required to grant an extension of the grading permit for an additional 

two years. (Ex. VHW TX 1, p. 3, ,is) 

A. PM L's engineers, Pearson Brown & Associates completed a full set ofgrading 

plans for the Property sometime in June/July 2012. 

B. Donna Lobaito personally received PM L's grading plan on January 11, 2013 

and forwarded PM L's grading plan to the Village engineers on January 17, 2013. 

c. The initial grading plans had to be approved before Pearson Brown & 

Associates could add soil erosion and sediment control measures. 

,J 

D. By January 11, 2013 PML had submitted to the Village: a) The Krueger Site 

Final Engineering plan dated January 11, 2013; b) copies of the signed Watershed Development 

Permit application; c) copies of the December 18, 2012 Drain Tile Investigation Plan; d) copies 

of the May 10, 2012 Wetland delineation Report; and e) copies of the completed IEPA Notice of 

Intent. , 

E. After reviewing the Developm~nt Agreement the Village engineers voiced . 

. their concern about the a~ount offill the Village had agreed to accept when the Village had 

not yet developed their own concept development plan and advised the Village that it would 
I 

not be in the Village's best interes_t to issue a grading permit until the Village knew how it 

wanted to develop the Property. (Testimony of Donna Lobaito, Trans. dated November·6, 2019, 
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1:30 p.m. session, p. 100.} 
;-

F. Lee Fell, one of the Village's engineers, advised the Village that the amount of 

fill bein~ allowed on the site could pos·e compaction issues in the future for the Village if it 
I 

wanted to put a Village Hall complex there and he recommended that the Village have a site 

plan developed so that t,he depositing of fill on the Property would be done in accordance with 

the Village's future use and the compaction costs could be passed on to PML. (Ex. PX 33-1) 

G. Before the Village would issue PML a grading permit for the Property, the 

Vlllage wanted to complete its conceptual municipal campus site plan for the Property. 

(Testimony of Donna Lobaito, Trans. dated November 6, 2019, 1:30 p.m. session, p. 117.) 

H. The Village engineer was required to approve the final grading plans and have 

1a grading permit issued to PML once PML_submitted all plan studies, reports, surveys and other 

materials that might be necess'ary under the applicable Village Codes and Ordnances, or that 

might be reasonably requested by the Village Engineer. (Ex. VHW TX 1, p. 5, §1.3} 

I. Neither the Village nor the Village engineers told PML that the grading plans 

submitted by Pearson Brown & Associates violated any specific code or other regulatory 

provision, thus the grading plans were code compliant. Therefore, based on when the 

submissions to the Village occurred, as discussed in paragraph 16-D,the initial grading permit 

should have been issued in Febru~ry 2013. 

J. A grading permit was issued on December 15, 2014 over two years after the , 

Development Agreement was signed. (Ex. PX 405-1) 

K. The initial grading permit should have been for~ two-year period but instead 

it expired on September 15, 2015, nine months after its date of issuance. (Ex. PX 405-1) 

L. PML was forced to seek the Cou.rt's intervention to obtain the two-year 

grading permit and on January 15, .2016 the Court issued a writ of mandamus ordering the 

Village to issue a grading permit to PM L that expired o"n December 31, 2016. 

M. The Village thereafter refused to issue a two-year extension of the permit and 

on December 9, 2016, the Court issued a second writ of mandamus ordering the Village to issue 

PML a grading permit for an additional two-year period until December 31, 2018. 

17. The Village's delay for issuing a grading permit to PML was not because the plans 
. , / 

Page 8 of 21 

C 8728 V3 



A 028

128770

SUBMITTED - 20500311 - Thomas McCabe - 12/1/2022 10:11 AM

violated any Code, regulation or the terms of the Development Agreement as claimed by the 

Village, but occurred because the Village did not have a final concept plan for its municipal 

campus· and wanted to force PML to conform its grading plan to the requirements of the 

Village's municipal campus concept plan and to perform work at PML's expense that was not 

required under the Development Agreement 

A. Had PML obtained all of the other agency permits that the Village 

engineers demanded from PML, PML's grading plan would still not have been approied 

because the Village's final concept pl~ for its future municipal campus was incomplete. 

(Testimony of Lee Fell, Trans. dated January 15, 2020 a.m. session, at pp. 141~43.) 

18. Because the Village did not have its municipal campus concept plan finalized it 

would only issue earth change approvals which forcedlML to work in areas that the Village 

believed would not have any buildings, roads, parking areas, or· bike paths. (Testimony of Donna 

Lobaito, Trans. dated November 6, 2019, 1:30 p.m. session, p. 119.) 

A. Under applicable industry standards, the determination of the means and 

methods for developing a parcel of prope~y is ~he responsibility and under the control of the 

developer and nothin·g in the Development Agreement authorized the Village to dictate to PML 

the means and methods for depositing fill on the Property. 

B. "(_hroughout P!\/IL's dealings with the Village, PML sought to get a full grading 

permit from the Village, but the Village would not approve a full grading permit and forced PML 

to make concessions and accept earth change approvals from the Village in order to be able to 

work on the Property. 

19. The Village's practice of only issuing earth change approvals and dictating the areas 

where the fill could be deposited deprived PML of the ability to develop the Property in 

\ accordance with its project plan; resulted in the Village dictating PML's·means and methods for 

developing the Property causing a 40-foot high, pile of fill to accumulate at the entrance to the 

Property; and,caused the issues and problems that later arose for which the Village issued stop 
\ . 

work orders. 

20. PML had a work phase and sequencing mock-up plan for the development of-the 

Property which in the industry is known as the means and methods of construction. (Ex. PX 348} 
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• 
21. PM L's means and methods required PML to: a) Work the Property from east to west 

and from north to south. b) Access the Property from Krueger Road located on the southern 

end of the Property. c) Proceed with Phase 1 by creating a berm at the north end of the 

Property where the Legend Knoll Subdivision, a residential subdivision, was located and then 

proceed to the northeast corner of the Property and work from the back (north end) of the 

Property to the front (south end) towards the Krueger Road entrance. d) Complete Phase 1 and 

then proceed to Phase 2 where fill would be deposited to the west of the Phase 1 region and 

would be deposited from the north portion of the Property towards the south. and e) Complete 

Phase 2 and then de.posit fill in the Phase 3 region west of the Phase 2 region depositing the fill 

,from the northern portion of the Phase 3 area to the southern portion. (Ex. PX 348) 

A. PML's sequencing plan would allow: a) trucks that brought in fill to drive over 

ground that was "virgin ground" that is ground th~t did not have fill deposited on it; b) for cost 

savings by locating the fill in its final resting place PML could save on machinery labor time, fuel 

consumption, and wear and tear on the machinery; c) the fill to be deposited in its final resting 

place thus avoiding having to relocate the fill to its final resting place; d) for the area that was 

graded to be stabilized; and e} for permane-nt seeding once the fill was in its final resting place 

thus avoiding having to seed more than once and helping to minimize or avoid soil erosion. 

22. While this project was unusually large in area, PM L's means and methods were 

consistent with the industry standards for sequencing this type of developryient an_d was 

reasonable. 

23. The actual sequencing of the project as demanded and controlled by the Village 

through its earth change approvals was illogical and required· PML to start depositing fill in the 

Phase 1A area located in front of the Krueger Road entrance thus creating a situation where 
' 

trucks entering and leaving the Property had to constantly drive over an area where fill was 

placed creating mud and unsafe conditions. (Ex. PX 349 and Group Ex. PX 388) 
\. 

A. Initially depositing fill in the Village's Phase lA area required PML to incur 

additional labor costs due to having to move the mountain of fill that was approximately 15 

-feet high and four football fields in area that accumulated by the entrance and exceeded the 

designed plan elevation. (Group Ex. PX 388-6-10, 15} 
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•• 
24. The work sequencing forced onto PML by the Village .caused or contributed to: a) 

poor site conditions and sediment being tracked onto Krueger Road; b) long lines of trucks 

waiting on Krueger Road to deposit fill onto the Property; c) the accumulation of a huge pile of 

. fill at the entrance.to the Property because the fill could not be placed in its final resting place; 

and d) PML having to perform unnecessary work to move the mountaln offill that accumulated 

at the entrance to the Property. 

25. A haul road is constructed on a site to keep the trucks' tires clean and make it easy 

for the trucks to get around the site. Constructing a haul road is part of the contractor's means 

and mett:iods and does not re.quire a permit. A haul road would have been beneficial to this site, 
• ' ! • 

but the Village questioned why one was nece_ssary and delayed PM L's ability ~o install a haul 

road. 

A. The location of where PML wanted to install a haul road is depicted in the 

grading plans sub_mitted to the Village. (PX 348) · 

B. The Village's refusal to allow PML to build a haul road was unreasonable, 

impinged on PML's means and methods and forced PML to constantly have to put down three­

inch stone for the trucks to ·drive over in_ attempts to control the amount of mud and dirt 

leaving the site. 

26. Section 1.1 pf the Development Agreement allowed PML to comrne.nce work at its 

own _ri.sk and e·xpense ~f, such work had to ~e modified to conform to State, County and Village · 

Codes and Ordinances, and any other applicable codes or requirements. (Ex. VHW TX 1, p. 4.) 

A. The language in §1.1 that refers to "or requirements" when read in context 
I 

with the rest of this· section refers to other regulatory provisions that may be applicable and not 

to the Village's requi'rement that the grading work conform or accommodate the Village's 

municipal campu·s concept plan. 

B. None 'of _the work th~t had to be redone was due to violations of statutory or 

code violations, and Section 1.1 did not impose on PML the risk and expense of having to 

modify or re-do work to conform the Property to the Village's changing municipal campus 

concept plan. 

· 27. Throughout the Development Agreement there were certain conditions that had to 
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I 
occur before PML could ~tart wcirk on the Property, but the Village allowed work to commence 

on the Property even though·'the Village claimed these conditions were not met. (Ex. V_HW TX 1, 

p.4, §1.1; p.5, §1.3) These conditions, however, were -~ot a basis for the Vil_lage not to approve 

and issue a. grading permit. 

28 .. The Village improperly prohibited PML from removing and selling clay from the 
. . 

parcel as this activity is considered part of the developer;s means and methods and such 

activity is not prohibited by the Deveiopment Ag·reement. 

29. The Village claims that PML accepted changes a~d additional conditions to th!;! 
. \ . . 

Developm·~nt Agreement in• order to get started on the project, and ·because the DeveJopment 

Agreement contemplated that additio·nal terms would be negotiated in the future. 

Modifications to a c_ontract require consideration to be valid and enforceabl~. Doyle v. Holy 

Cross Hosp., 186 111.2d 104, 112, 708_ N.E.2d 1140, P44-45 (1999); De Fontaine v. Passafino, 222 

-Ill. App.3d 1ois, 1028, 584 N . .E.2d 933, 937 (2d Dist. 1991). Here, there is no evidence of any 

additional consideration from the Village to suppC>rt imposing on PML additional obligations not 
. ' . . 

found in the Develqpment Agreement; and the language _of the Development Agree':'ent does 

not.clearly state that the parties intend to continue to negotiate major terms which would 

· change the es·sence of the Development Agreemen·t signed by PML and the Village. Because the 
. . 

Development AgrE!ement is not clear on this point it must be construed in favor ofPML as the 

. V_illage is the party that dr.:ifted the Development Agreement. Moreover, the evidenc;:e shows. 
I !, _ l • 

that PML was coerced, through the Village's use of its police powers, to go along with these 

additional demands in order to get its project start_ed or lose revenue opportunities. 

· 30. A breach of contract occurs when: a) a valid contract exists; b}-the non-breaching 

party performs; c) the other party brea_ches; and d) the non-breaching party is injured. Catania 

v. Local 4250/5050 of Communication Workers of America, 359111. Ap_p.3d 718, 724, 834 N.E.2d 
• ~ ' 1 

_ 866, 971 (1st Dist. 2005);Payne v. Mill Race Inn, 152 Ill. App.2d 269, 273, 504 N.Eid 193, 196 {2d 

Dist. ·1987). If there is a material breach of the contract by one of the parties,_ the other party is 

not required to perform and may seek damages_. Finch v. Illinois Cqmmunity College Bd., 315 Ill. 

App.3d 831,. 836, 734 N.E.2d 106, 110 (5th Dist. 2000); Anderson v. Long Grove Country Club 

Est.ates, Inc., 111111. App.3d 127, 139, 249 N.E.2d 343,349 (2d Dist. 1969). "A material or total 
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breach is a failure to do an important, substantial, or material undertaking as set-forth in the 

contract." Anderson v. Long 'Grove Country Club Estates, Inc., 111111. App.3d at 139, 249 N.E.2d 

. at 349. 

A. The Village material,ly breached the terms of the Development Agreement by: 

a) refusing to approve PM L's grading plans and issue the appropriate grading permit; b) 

imposing. obligations on PML that were not bargained for and not part of the Development 

Agreement in order to obtain concessions from PML; and c) failing to allow PML to dictate the 
-

means and methods of developing the Property through the Village's use of earth change 

approvals. 

B. The Vlllage's breach of contract resulted in PML incurring damages. 
I 

31. The Development Agreement and the Village Code under Title 11, Section ll-1:-2(1V} 

required PML to enter into and fund a Draw Down Deposit Agreement. (Exs. V~W TX 1, p. 2, 

,r1; p. 61 §3.1; PX 61-2) 

A. From this account PML w~s to pay for "inspections related to·the grading, 

filling, sedimentation and soil ero.sion control measures, stormwater management, perimeter 

landscaping, and seeding operations." 

B. Title 11, Section 11-1-2(1V) of the Village Code expanded the types of activities 

that PML had to pay out of the Draw Down Deposit account. (Ex. PX 6l-2) 

C. There was no separate Draw Down Deposit Agreem'ent executed by PML and 

the Village, but PML deposited funds into a Draw Down Deposit account and paid the Village 

$31,644.35 out of this account. (Ex. PX 234) 

D. PML did not contest the invoices provided by the Village relating to charges· 

against the Draw Down Deposit account, but PML did obj7ct to some of the line items on the 

invoices. 

E. The Draw Down Deposit account has a deficit of $53,i03.25 as of June 2015. 

(Ex. PX 234) 

F. The expe~ses the Village charged PM~ and that the Village debited against the 

Draw Down Deposit account were authorized charges under the terms of the Development 

Agreement and the Village Code. 
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32. Paragraph 15 of the Development Agreement required PML to keep all roads 

affected by the developmert project clean with daily street ~weeping operations. In addition, 

PML was required to keep Krueger Road in good drivable condition ~nd to fill potholes on 

Krueger Roa-d when necessary. (Ex. VHW TX 1, p. 4, 1115) 

A. The term "daily street sweeping" read in the context of the goal to be 
. ' 

accomplished means that PML had to conduct street sweeping every day and could not skip a 

day. The term did not mean that PML could limit" the street sweeping to only once a day. The 

number of daily sweepings was dependent on how many sweepings it took to keep the affected 

roads clean. 

B. PML cleaned Krueger Road several times a day and complied with the street 

sweeping requirement. 
. , . 

33. Paragraph 7 of the Development Agreement required PML, after completing its 

project, to reconstruct Kreuger Road to the Village's standards. (Ex. VHW TX 1, p; 3, 117) 

A. The Development Agreement required the Village to provide PML with the 

required Village specifications and PML was to do all of the construction work. 

B. PM°L's total financial donation towards the reconstruction of.Krueger Road 

was to be $200,000.00. 

C. The Village did not provide PML.with the reconstruction specifications for 

Krueger Road and as of February 2018 the Village diq not have a time frame for resurfacing 

Krueger Road. 

D. PML-_neither donated the $200,000.00 to the Village nor reconstru_cted 

Krueger Road. 

. 34. Paragraph 3 of the Development Agreement required PML to donate the Property to 

the Village for the sum of one dollar ·at the completion of the grading project, but no later than 

December 31, 2015, (Ex. VHW TX 1, p.2, 113} 
. I 

A. Paragraph 3 read together ~ith paragraph 8 of the Development Agreement 

contemplates for the possibility that the P'roperty would be conveyed to the Village before PML 

completed the project and was still working or:i the Property. Had PML received a two-year 
,..- , . 

building permit on the date that PML signed the Development Agreement and the permit ~as 
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extended for two years, the project's completion date yvould be October 12, 2016, which is nine 

and a half months past the last date by which PML had to donate the Property to the Village. 

(Ex. VHW TX. 1, p.21 ,J3; p.3, ,J8) 

B: Donation of the Property was to be by warranty deed free and clear of all liens 

and encumbrances. 

C. PML was to pay all taxes, assessments and special assessments while the• 

Property was in PM L's possession. 

D. The Village would only assume payment of all future taxes and assessments 

after the date the Property was conveyed to the Village. 

E. PML did not pay the real estate taxes after/2015 ·even though it still had 

possession of the Property and allowed the taxes to become delinquent because it believed it 

was not responsible for payment of the real estate taxes after December 31, 2015. PML also 

claims that it did not have the funds to pay the real estate taxes after 2015 but there was no 

. evidence presenteq that supports this claim, 

F. PML offered to convey the property, but not by warranty deed, to the Village, 

but the Viii.age did not accept PML's offer. 

G. PM L's failure to pay the real estate taxes when due and allowing the real 

estate taxes to become delinquent was a breach of the Development Agreement, but not a­

material breach as PML could have redeemed the. taxes before it had to transfer the Property 

to the Village. 

H. PML failed to redeem the real estate taxes and to convey the Property to the 

Village by warranty deed free and clear of all liens and taxes by December 31, 2015; the 

delinquent real estate taxes were sold at a tax sale and the time to redeem the taxes has 

expired. PML no longer holds thle to the Property. 
• I 

35.- PML did not violate Recital C of the Development Agreement relating to depositing 

only r:;lean dirt on the Property. 

A. ,Recital C is not part of the operative provisions of the Development 

Agreement and there isno other language in the Development Agreement that refers to the 

material that can be brought onto the Property as "dirt". The Develbpment Agreement required. 
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• 
PML to only deposit "clean fill" on the Property. (Ex. VHW TX 1, p. 1, Recitals A, B, and C; p. 2, 

Recital .E; and p, 3 ,17) 

B. The Village's in-house engineer and Public Works D\rector, Erika Frable, also 
I 

interpreted the Development Agreement to require that the material·be clean fill not clean dirt 

because clean dirt ·cannot be properly compacted for the use the Village WcJnted to make of the 

Property. (Trial Testimony of Erika Frable, Trans. dated Nove.mber 8, 2019, a.m. session, p. :U9, 

12'.I., and Ex. PX 7.) 

t. Clean fill includes a mixture of soil, concrete, rock, asphalt, and brick. (Trial · 

. Testimony ofErika Frab!e, Trans. dated November 8, 2019, a.m:session, p.122) 

[)'. PML tested the fill as it was being brought onto the Property and.if 

cont9minants were detected PML would not accept the fill. 

E. There is insufficient evidence to show that the fill PML deposited onto the 

Property violated the provisions of the Development Agreement. 

36. The Development Agreement authorized the Village to conduct unannounced 

inspections of the Prop_erty and inspect delivery papers from the fill's site of origin. 

A. The Development Agreement di'd not require PML to deliver to the Village the 

original or copies of the delivery papers PML received from its customers .. The Development 

Agreement r.equired PML to provide theVillage with access to fill tickets PML received from its 

customers at PM L's place of business. PML complied with this requirement when it made the 

delivery papers available for the Village to inspect at PM L's place of business.' 

37. The Stop Work Order issued to PML on D~cember 13, 2012 claiming that PML was 

doing work without a permit in violation of Village Code 8-2-1 was impr<?perly issued as PML 

was not performing any work on the site but was .seekin$ to evict an illegal squatter on the 
I 

p·roperty pursuant to court order. (EXs. PX 351 and VHW TX 2) 

38. The Stop Work Order issued on March 21, 2013 for violating Village Code 10-4-2 for 
: . ) 

doing work outside the scope of the issued grading permit does not specify the work that 

exceeded the scope of the grading per~it, but appears to relate to sediment beirig tracked 

onto Krueger Road. (Exs. PX 352; VHW TX 24A) 

A. Any sediment being tracked onto Krueger, Road is as a result ofthe lack of a 

). 
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haul road and the accu~ulation ·of fill at the entrance to the Property and both coriditions are 
. . 

attributable to the Village's interference with PML_'s means and methods in developing the 

Property. (Group Ex. VHW TX 181) 

B. The pictures showing the condition of Krueger Road do not support the 

Village's claimed yiolation, thus· the issuance of this Stop Work Order is not supported by the 

· evidence. (Group Ex. VHW TX 181} 

39. The Stop Work Order issued o_n Augu.st 15, 2013 for violating Title 10, Chapter 4 of 

the St<>rm Water Management Ordinance fails to identify the specific provision in Title 10, 
' ' 

Chapter 4 that PML violated. (Exs. PX 353 and PX 356) 

40. The Stop Work Order issued on September 4, 2014 citing PML for a violation of 

Recital C of the Development Agreement because PML was not limiting th_e material dep_osited 

on the Property to clean dirt was a pretext by the Village to further exert control over PM L's 

means and metho~s and how PML seque11ced the work on the Property because Recital C did 

not require that only "clean dirt" be deposited on the Property and the conditions.imposed on 

PML for lifting the Stop Work Orde·r did not relate to the type of fill deposited on the Property, 

but instead focused on PML removing the pile of fill that had accumulated at the Property'·s 
. ' 

entrance and acceptance of.conditions relating to the Village's municipal campus concept plan .. 

(Exs. PX 354; 28; 48; and 49} 
' ' 

41. The Village issued a Stop Work Order on November 20, 2014 because PML did not 

provide compaction reports to the Village, and for violations that did not arise out of any 

obligation under the Development Agreenien~ except for the claimed failure to provide 

insurance and PML's failure.to pay the real estate taxes. (Exs. PX 54; VHW TX 81A)' · 

A. The Development Agreement did not require PML to compact the Property or · 

provide compaction reports to the Village. 

B. The Development Agreement did not limit PML to only working in an area that 

was no bigger than lOxlO cubic feet as the Development Agreement's unit of measurement 

was cubic yards and not cubic feet . 

. C. Providing insurance was required before any work was begun but the Village 

allowed work to begin before it was provided the required insurance policy, therefore, the 
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Village waived this provision as a basis for stopping the work at the site. 

D. The payrrient of real estate taxe·s was part of the requirement that PML 

convey the Propertyto.th.e Village by warranty dee~ free and clear of all liens, encumbrances 

and SSA assessments ·as of the date of the conveyance. However, the failure to pay the real 

estate taxes when due was not a material violation of the Development Agreement because the_ 

Development.Agreement required that all real est.ate taxes be fully paid by the time of the 

conveyance of the.Property, which provided PML with time·to pay any delinquent taxes. 

E. The November 20,-2014 Stop Vifork Order was resdnd_ed on November 26, 

·2014 without any evidence that the alleged violations were cured, (Ex. PX. 85). 

42, The Stop Work Order Issued on August 27, 2015 for violating section 10-4-2 of the 

Watershed Developme·nt Ordnance fails to identify the specific activity that violates a 

Watershed Development Ordinance provision. (Ex. PX°355) 

A. The Army Corp of Engineers who have jurisdiction over the wetland involved · 

in the alieged violation-did not issue a notice of violation, nor did it issue any violation· notices 

for· any of the other alleged violations of the Watershed Development Ordi.nance. 

43. PML completed the project in December 2018 and the work substantially complied 

with the original grading plans submitted by PML. (Ex. PX 476) 

. 44. The Mayor's testimony that he was concerned that the Village was in-over its head 

in allowing 1.2 million cubic yards of fill to·_be brought onto the property and.that he did not like 

the way the site looked with only 300,000 cubic yards 6f fill on the property (Ex. PX 253} shows 

that the driving force behind the Village's refusal to approve PM L's grading p!an and the reason 

for issuing the Stop Work Orders Wf!S the Village's need to add the details it failed to negotiate 

for ·in the Development Agreement and to fore~ PML to·conform its grading on the Property to 

what the Village would need in order to construct its municipal campus on the Property once 

PML deeded the Property to the Village. 

45. PML materially breached the Development Agreement when: a) it failed to redeem 

the real estate taxes and to convey the Property to the Village by warranty deed free and clear 
• I • ' 

of all liens and taxes ~Y December 31, 2015; b} it failed to fully fund the Draw Down Deposit 

account; and c)it failed to <;:ontribute·$200,000.00 towards the reconstruction of Krueger' Road. 
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46. When there is a material breach of the contract by one of the parties, the other 

party is not required to perform and may seek damages. Finch v. lflinois Community College Bd., 

315 1\1. App.3d 831, 836, 734 N.E.2d 106, 110 (5th Dist. 2000); Anderson v. Long Grove Country 

Club Estates, Inc., 111111. App.3d 127, 139, 249 N.E.2d 343, 349 (2d Dist. 1969). The party who 

materially breaches cannot take·advantage of the terms that benefit him to recover damages. 

Goldstein v. Lustig, 154111. App.3d 595,599, 507 N.E.2d 164, 168 (1st Dist. 1987). "A material or 

total breach is a failure to do an important, substantial, or material undertaking as set-forth in 

the contract." Anderson v, Long Grove Country Club Estates, Inc., 111111. App.3d at 139, 249 
-

N.E.2d at 349. A party who forces the other party to breach the contract cannot hold the 

breaching party liable for that breach. Heard v. Pistakee Builders, Inc., 111111. App.2d 227, 233, 

250 N.E.2d 1, 4 (2d Dist. 1969). · 

A. The Village was the first to materially breach the Development Agreemen't, 

therefore, it cannot seek to enforce the terms that benefit it against PML and PM L's 

performance of its obligations under the Development Agreement are excused. 

47. PML suffered damages due to the Village's material breach of the Development 

Agreement. ~ ( 

48. The Vill~ge claims that PML failed to prove its damages because they are speculative 
'-.. -

and therefore PML should not be awarded damages. The awarding of damages in a breach of 

contract case is to put the non-breaching party in the same position it would have been if the 

contract had been performed, but not in a better position. Mayster v. Santacruz, 2020 II 

App.(2d) 190840, ,J31.The measure of damages for a breach of contract is the amount that will 

compensate the aggrieved party for the loss the breach caused, and the aggrieved party must 

also make a reasonable effort to avoid damages from that breach. Id. To recover damages 

based on lost profits, the probable profits must pe estimated with reasonable certainty and the 

plaintiff must prove that the breach was the cause of the lost profits. Midland Hotel Corp. v. 

Rueben H. Donnelley Corp,,118 IIL2d 306, 316, 515 N.E.2d 61, 66 (1987) .. 

49, PM L's initial projected budget reflects total income of $9,055,500.00 with total costs 

of $3,285,00.00 leaving a net profit of $5,770,500.00. (E~. PX 366). The Development 

Agreement does not reflect PM L's price per load or expected profit. 
'\. 
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• 
50. PM L's expert testified to the amount of damages that PML suffered as a result of the 

Village's material breach of the Development Agreement. PM L's damages expert determined 

damages based on a completion date of December 31, 2015. The Development Agreement, 

however, does not support that assumption as it clearly anticipates that work will continue past 

that date because it provides for the issuance of grading permits that would be valid for four 

years. (Ex. VHW TX 1, p. 2, ,13) Thus, the earlie~t the grading permits would expire if the initial 

permit was issued as soon as the Development Agreement was signed would have been 

October 2016, ten months after the turnover date. The Court however, determined, at 

paragraph 16-1, that the grading permit should have been issued in February 2013 which would 

push the completion date to February 2017 which impacts the cal9ulations that were provided. 

For this reason and because the lost profits anq other damages claimed have not been proven 

with reasonable certainty and because an aggrieved party has an obligation to avoid.damages, 
• 1 

the Court allows only the following damages: 

_A.Loss of actual revenue in the amount of $268,223.70 calculat~d based on the 

i difference between the Target Fill Rate of $7.55 per cubic yard minus the actual Fill Rate of 

$7.32 per cubic yard which equals aJoss of $.23 per cubic yard multiplied by the actual cubic 

yards deposited on the site of 1,166,190 cubic yards. (7.55 - 7.32 = .23 x 1,166,190 = 

268,223.70) The Development Agreement does not guarantee the actual volume of fill to be 

.· deposited but only a ceiling, thus the loss revenue figure used is based on the actual volume of 

fill that was deposited. 

B. Additional costs relating to site preparation, topsoil and clay work through 

the expiration of the grading permit of $4,898,161. 00. (Ex. PX-D 1.2) 

C. Additional land costs attributable to the multiple revisions to PM L's plans to 

comply with the Village's demands of $183,293.00 . 

. D. Total damages of $5,349,677.70. 

51. The Development Agreement also has a fee shifting provision that provides that the 

preva_iling pa~y shall be entitled to collect its rea~onable attorney's fees and costs. (Ex. VHW TX 

1, p. 7) 
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•• 
. 52. Plaintiff PML Development LLC is the prevailing party and is entitled to an award of 

. . . ' 

reasonable attorney's fees. 

IT IS HEREBY ORDERED THAT: 

1. Plaintiff PM L Deveiopment LLC: is awarded damages on its breach of contract :claim 

against defendant the Village of Hawthorn Woods in the amount of $5,~49,677.70 and 

judgment is entered against defendant the Village of Hawthorn Woods and inJavor of plaintiff 

PML Devel?pment LLC in the amount of $5,349,677.70 plus costs. 

2. Plaintiff PML Development LLC's request for a declaratory judgment is resolved by the 

Court'~ breach of contract ruling or is moot and is therefore, denied. 

3. Defendant ~he Village of Hawthorn Woods' counterclaim is dismissed with prejudice 

and judgment is entered in·favor ofplaintiff PML Development LLC. · 

4. Plaintiff PML Development LLC is entitled to an award of reasonable attorney's fees 

and shall file its petition for attorney's feElS by.Dec.ember 23, 2020. 

5. Defendant the Village of Hawthorn Woo~s shall file its response to the petition for 

attorney's fees which shall specifically identify the charge it objects to and the reason for the· 

objection by January 27,· 2021. 

· \ .. 6. Plaintiff PML DevelopmentLLC-shall file its reply _in support of its petition for 

at_tor11ey's fees, if any, by February 10, 2021. 

7. Plaintiff PML Developmen~ LLC shall provide a full set of courtesy copies to the Court 

by February 16, 202l. 

8. Hearing on plaintiff PML Developme~t LLC's fee petition shall be on February 26, 2021 

at 9:00 a.m. in courtro·om C-204. 

Entered this 20th day of November 2020. 
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• 
PML Development LLC v. Village of Hawthorn Woods 
case No. 15 CH 848 

RESOLUTION NO. (!) 48 -~0- 19 -I 

A RESOLtrnON AUTIIOIUZING mE EXECUTION 
OF AN AGREEMENT-PML DEVELOPMENT 

BE IT RESOLVED by the Mayor and Board of Trustees of the Village of Hawthorn 

Woods, Illinois, that the Chief Operating Officer be, and the same is, hereby authorized and 

direct'ed to execute an agreement with PML Developmcn1, in substanlially the foam auacbtd 

hereto as Exhibit "A••, and, by this ref\,rence, made a part bCftOf. 

The foregoing Resolution was adopted by a roll call vote as follows: 

AYEs:\kw,oJR,e>s1 Mcr&CLnJ Cc«:)ef'b, \J~O\o~oJ ~11.d 
NAYS:¢ . 

ABSENT ANDNOTVOTING:__,.Q.._ ________ _ 

Donna bllito, Village Clerk 

ADOPTED: 0 "cg 1,Q.1- c9n, o o , , 
APPROVED: a It 'N-' ,oJ £>iQ t ,9D ta: 
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Elbibit "A" 

DEVELOPMENT AGREEMENT 
Fonnff' Weathentone/Brldmlan Property 

Knlepr R.oacl, Bwnckd by Flhfldd and Mldlothlaa Roads 

AN AGREEMENT RELATED TO THE 62 ACRE PROPERTY (Pormer 
Brkkman/Weathentae prop'")') FJLL AND GRADING PROJECT ON 

KRUEGER ROAD, BOUNDED BY PAIRFIELD AND MIDLOTBIAN ROADS 

This De'Vclopmmit .Agreement (the "Aane111eat") is made this 20th day of August, 2012 
(the "Effedive Dam"), by and between PML Devolopmc:nt,. LLC, 3633 West Lake 
Avenue, Glenview IL 60026, an LLC Illinois Colporation (the "Owll.er"). c:onsiBting of 
Dan Powell aod Mitch MaaevaI. and 1be Village of Hawthorn Woods. an 01.inois 
municipal coq,oration (the "Vdlap"). Owner and the Vlllap an: sometimes 
collectively rd"erred tn herein as 1he "Parties". 

RECITALS 

A. The properties m situated within the Vlllqe, consisting of PIN Numben 14-04-
400-010, 14-04-400-017 and 14-03•300..014, ("SabJed Property'") 111d are 
bounded by Fairfield, Midlothian and Klueger Roads. Hawcbom Woods, 1L The 
Stabject Property WU formerly bank owned and rcccntl)' purchased by the 
Owner who wiahC11 to provide additional fill to this property to grade a building 
pad for t\nure ~ipal use on 1bis site and fill low areas for future parks, 
recreational meas. and a mu.oicipal campus. 

B. The eqiDeerilla firm of Christopher 8. Burke~ Ltd. will rmew tho 
Orading Plans, and the approved. Grading Pl.ans will be attached hereto as Exhibit 
"A.., and made a put of this Agreement. The Putles agree that the amoum of fill 
to be brought on1o tho Subject Preperty will not oxceod 1.20 million cubic yards. 
The Stonnwater Manqemeat Commission of Lake County (~MC") DlU8l also 
approve the permit and grading plans. 

C, The Pardea seek to enter thiB Agreement to establish the terms for (i) the work 
on the Subject Preperty, (ii) the donations to the VW.ge. and (iii) the genaal 
oonditions of the SabJed Property dmins the fill pioject and post fiWgrading. 
The P..-ties acknowlodge that only clom dirt may be deposited on this site, and 
that~ inspc,etions to monitor the quality of filJ and .inspect dclivmy 
papers from site of oriain will be conducted by VWl&e ,ep1escntativca and those 
inspections will be reimbursed from die Owner's account on deposit wilh the 
VIOagt. The Villqe retains the right to abut down opcntions at any time if 
inapectiOllll fail to pt0vide proof of material content ar filil& quality standarda. 

D. The Panfes now seek to enter into dWi Aatffintnt pllr8U8nt to the Authority 
granted by, amo:aa others, the following: (i) Diviaion 13 of Article 11 of the 
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Illinoia Municipal Code (65 ILCS S/1 J -13-l et seq.); (ii) Division 5 of Artic1e 9 
of the Illinois Municipal Code (65ILCS S/9-5-1 and 5/9-5-2); and (iii) 
~ Title 8 Chapter 6 oftbcHawthoro Woods Municipal Code. 

B. It is the inta1t of the Partla that the Ownen, in accordance with this 
Agreement, are to provide for fill,~ and restoration of the Subject 
Property, 1hc l'C1ltDnltions of public cta!Mment and rlgbt of Wfl'J pmpcrtie&, ff>-, 

conmuction of KJueser Road, end 888iBtance in tree ranoval at Community Park 
with trec8 infested with the Emc:rald Ash Borer. 

F. The VDJaae ~ a Draw Down Deposit Agn,ement to ~ executed prior to 
worli. 001111 DEIINJJS. 

NOW, TBEREFOREt FORAND IN CONSIDERATION OJI' THE MUTUAL 
PROMISES, CO.NVENANTS. AND AGREEMENTS SET FORTH HEREIN, THE 
PARTIES BER.EBY AGR.ltE AS POLLOW'S: 

.1. The Pudea ape that the Dnw Down Deposit Agrecment shall be executed and 
kept on file with the VDlqe. 

2. The Partltl agree, all enviromncntal measures will be in place iD accordance wnh 
VIDa,e and SMC cngincc:rins codes. 

3. In liai of a.oommunity development cub donation by the Oner, the Partfa 
agll:C lhat upon completion of the grading proj• but no later 1han Decembcr 31, 
2015, the entire 62 (+/~) Btteparcel oomiBting of PIN Numbers 14-04-400-010, 
14-04-400-017 and 14-03-300--014, Sab,JeetProperty, will bedomtcd to 111.e 
Villap for the total swn of $1.00 (One dollar) by warranty deed tne and clear of 
all liens. CflCUDdnoces and SSA assesencn.,, sis of the dato of conveyance. The 
Owner agrees to pay all taxes. aaee e'5ieots, !lpllCial service a&NSSDlenta for the 
sewers (SSA #4) and roads (SSA #2) while the Sabjeet Prupaty is in their . 
possession. Upon ownership mdtlement to the Vi1laae by warranty deed. the 
VDlage will assume ownership of the property and will assume responsibility for 
all property taxes and ftdure assessm:nts Rfter the date of convcyace. 

4. Owner~ to savo tnses ideldifiod by the Vllla1e as sjpificant hell and 
rcplac;e those aignificant tree& damaged or lost with mutually asn,oable 
replacemeal specimens on the pan.1e1 or lmOtbet VIiiage Jll'OP81'1)' as mitigation. 
Any mitigation replaf.CJDCDt plan must be signed by the Vfllqet1 Chic,f Opcrating 
Officer. Oner will ti. spade existiog ~ and small m.,es that can be 
transplanted to the area of the VIiiage'• choice. · 

S. The PutfM have agreed that a combined total of 25 Maples and Liu.dens will be 
planted and grouped on the property north of the wetland. .AdditionaUy, twenty­
five ~ Uid spruce trees will be planted in a grouping along Fairfield Road. 

2 
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• 

6. Owner agrees to add additional larubcaping as referenced in number 5 of this 
Agremiaat. Specifically, Midlothian and l{ruep road boundaries will be 
enhanced wi1h ~llins berms and additionaJ landscape plamings wbh trees will be 
de&igned and planted. The henna 1111d plantinp will bo completed alons 
Midlothian Road and puts oflC.Nega' Road upon inidation of the project to 
create a visual banier for CODB1JUCtion apcrations intanally. 

7. The VIilage a,reee to allow teanr,orary iqreas/egreas 10 the, Sabject Property off' 
of Krueger Road. kruc,ger Road ml th.. lempor81y insrcas/esress are to be 
maintained in good condition lhrougbout the life, of tho fill project by Che Oner 
or their SUC,CeSsor8, K.nJeger Road will remain open to tbe public as it is a shared 
public road with other motoriata. At 1ho compk:don or the project; and prim' to 
the .retmn of the I.aodacape Bond, Owner shall brina: Che existing JCtuegfl' Road 
up to the CWTent Vlllqe standards. 1be Vlllap may cboollC the oPtion of 
insta1Jh~ l'.ODCmc n'bbons at the ame ofreconstruc:1ion at the VilJlae'• expense. 
The actual road recoDll:nlelioD will bo compJeted by th, Owner, or their aaigns, 
at the VDJage•• specifications with an anticipau,d Owner donation toward that 
~on of Two Hundred Thousand dollars ($200,000:00). 

2. The Parda 88l'CC, the gradins permit will ho valid for two (2) yem from tho date 
of issuance. Per Title 8, Section 8+9 of the Village Code, once me permit is 
issued, work must be commenced within one hundn,d eighty (180) cbyB or such 
permit is null and void. The Pard8 aarees 1hllt if work is not complotod within 
1Wo (2) years, a permit extemeion will be granccd by the VIiiage for an additional 
two (2) years. 

9. The Parties agree, the permit cost is $500.00. 

1 o. The Partla agree. Owner will obtain any and all necessary approvals 6om tho 
Illinois Dc,penment ofTnmsportation for wOik. in and/or adjacent to the 
Midlo1hian Road rigbt-of~way. Owner will aJso obtain any and all neccssmy 
approvals 1rom Lake County Division ofTransportation for any wodc in and/or 
adjacent to the Fairfield Road right-of-way. 

11. The Owner agreE"B, that prior to the release of the I -andtcape Bond all VDlage 
requirements for J.andaoapi:Dg, soil 11abilizatio1'i and site clean-up will be 
complotcd. 

12. Th~ Owner asrees to not :remove any trees forming a hedge row on the perimeter 
unless specifically identified in the Ratmation PJan dadJ.cd hereto as Exhibit 
.. B ... Furthennore, the OWner 8gNe8 not to remove tagged significant tn,es. 

Such trees will be identified on a Tree Pn:eervation Pim, pn,pared in accordlft(;C 
with the Village Code, and to be approved by the Vfflaae prim- to the isauaoec of 
• grading permit. Such Tree Praervadon Plan is attadaed hereto as Exhibit .. C". 
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13. The Parda agree dud tree rq,lacement is important to the conmumity. The value 
of NCh 1rees is significant to the Vlllaae. 

14. The 0wDff agrees, 1o provide a 1andacape plan for the replacemelll iipecies. Sueh 
plan abal1 be approwd by 1he VBlap prior to the release of my J .andeuape Bond 
n,quirecl to be posted for dlia project. 

lS. The Parda agree to keep ell affected roads clean with daily strait sweeping 
operations and Krueger Road in aood driwblc condilions by filling in pot holes, if 
necessary, dming fill operations. 

16. The hrdes .asree. dun restoration wvrk will commmce as aectiom are c:cxµpleted 
to prevent seclinMmt ND off or soil eNlion. Said re-seedios must be complete and 
in hcaltby grow1h conditions aa dctcnninccl by the Village Ensinoer or hislher 
designoe bcfun, the rdeaso of any scwrity deposit&. 

)7. 'fbo hrftes agree. a l.andscqpe Bond {'4Boacf') in language aeceptable to the 
Village Attorney, or caah 88CrDW to <:over all the COIU of restm:mon end 
landsru,ping required for compliance with the gradiag ml restonrtio.o. laadacaping 
plan aha11 be deposited with the Village and at no umc can the Bolld be reduced 
to lees than 10% of it original amount:, or $8,000. wbidiever ia QN18ter. This will 
be an important component of the Apeement in that this will ensure the project 
is oompleted, including restoration. 

18. The hrdel agree, u a result of #17 above, Owner will need to submit to the 
VIiiage an estimate of cost of restoration and landv.apiag to dek'nnine the Bolld 
amount. Thia estimate of cost of restoration and laodBCaPing is to be verified by 
the ViJlase Engineer. or bWh« desisnee. 

19. The ParCles agree, the Village Eqinr,c,r shall mab impecdons to enwre 
compliance with the Gradin& Plan. The east for these in.spc,cdons or evaluations 
will be based on an hourly cost and nn:t the responsibility of the Owner. 

20. The Pudel agree, an u-built smw:y will be pmvi~ by the owner &bowing lbe 
'WOdt's compliance with the approwid plans. ApJ,roval of the as-built survey will 
be required bemre the release of any postal secwity. 

8eetlop 1. Afflonh aad Brmtcm,m,-, 

t, I YIJm Apmwale 9tJatr4, The VWqe rcpraCJW lbat, subject to dte 
requinmcma, when landscape and sndins plans are approved aud escrow is deposited. 

. the Onct may commence the wmk. Any such work shall ho done at Onert, risk, and 
&uc:h work may have to be modified at °"11er'1 expense in order to conform to the State. 
COWlty and Village Codea and Ordinanea, and any other applicable codes or 
requirements. 
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1.2 Required Permits. No Wolle may commence unless and until the Oner eecures 
all required permits (including without limitation watershed development and 
courrty/state hishway access permils) 111 DUlY be required fi'om other agmes having 
jurisdiction over the Subject Property and copies of ll1IOb pc:nnits are provided to the 
VIiiage. Owner must also (a) pay any applicable permit or other fee that may be 
required pursuant to this Ap'eanellt, and (b) provide: the VIiiage with the requisite 
performance and payment security as prowded in this Apeement 

I,} Approyala. Prior to comD1encing any work, she Owner shall presan. to the 
Villaae Engineer all plans, saudics, nporta. surveys. and oditT materials that might be 
necesBlll'Y under the applicable Villaw, Codes and Ordinances or that might ~ly be 
requested by the VJJJrige Bllgmeet. Upon the Villaae Bnp1eer (and such other Vllllge 
repmsentauves u may be nccc:saary or appropriate) dctamining that such submittals 
satisfy all 1be app&able Village Codes and Ordinances, dxi Village Eu,sincar shall 
approve the final plans. . 

sm;1on 2. lndmplflc;atlop anc11n,0nw 

lJ lptkmpi6<,ltion. Owner shall indemnify, defend, and save the VDJage and its 
officers, officials, employees. aaents, attorneys, ensinems, md representatives (the 
"VIiiage hldentnifted Parda"') harmless ftom and apinst any and all claims, lawsuits, 
actions, demanda, judgments, damageg, injuria, liabilitic:a, losses, costs, and expemes 
(inclvdiog attornoys• fees and administrative expenses) (collectively, "Clam"), 1bat 
may arise, or be alleged to have risen. out of; in connection with, or relating to this 
Aareemmt, the development, or any of the approvals granted as part of this Aareemeat 
(includins without limitation the i.amaoce by the Vlllqe of any pmnits before all public 
hnprovementa an completed); provided, however, that the Owner aball not be required 
to indemnify or save harmless tho Vlllagie lndemnffled 'Parda to the ex.tent the Clalmt 
arise from lhe groasly negligent or intcn1iona1 conduct of tho VDJage lodemntfled 
Partin. It is aq,raisly understood and agreed that d1c VUlage is not waiving any 
immunities tha1 it may uset1 in responst to any such action. 

U Insurance. Prior to the C(\mmenc;em,nt of any work relating 10 the dovclopment 
on the SubJed Property, Owntr shall furnish to the VW.,e evidence of oomprcheosivc 
general liability insurance in the amounts of not less than St .000,000 per 
occurance/$2.000.000 aggregate covering all activities of die OMltr contemplated by 
this Agreement Such innnnce shall be written by an insurance cx,mpany autbom.cd to 
do business in the State of Illinois and having a niting fivm Best Reportina Scrvico of a 
VI or better. Such UISUl'IIDQC policy sh.all name the Vlllqe lndemnffled ParCiet as 
additional insured, and it shall include a provision that the Partlet shall not be terminated 
unless the Village bas received written notice at least thirty (30) days prior to !UCh 
tcrminatiQD. The Village Engineer shall be named as co--insured. In the event Owner 
aJlows such insurance to lapse prior to the VUla1e'11 8cceptJm0e of all Public 
Improvements required pursuant to this A&neaieut. 1be Vlllate shall have the right to 
immediately place a stop wo.rk order on aoy activity related to or construction of the 
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development on the &lbjed Property. notwitbstmcliJJg any other provinOIIB ofthis 
Agreement to the contrary. OwMr agrees to deliver a copy of such insurance poUc:y to 
the Village upon reque&t. 

2.3 Workers' f:rumwpytiop lpsuran£2. Prior to commeocement of any work relating 
to the Development on the Sabjeet PNJPCriy, Owner shall ftirnish to 1he VIDage 
evidence ofworter•s compensation insurance as n,quin,d by the State ofDlinoia. 

5rdMe 3, Draw Pm PeP9d! Amement to hc VP for ImpcdloQL 

3.l Work Escrow. The Draw Down Deposit Asrecmcnt funds will be used to pay for 
.inspections relakd to the grading. fiUins. sodi.mcntation and soil erosion control 
measures, stormwater rrumagemmt, perimeter landscaping, and seeding opc,rauoos. If at 
any time the VIII.age Cbief()pcndiag Officer determines that such escrow is insufficient 
to cover the costs of 5Uch inspeaioos. the Owner sba1J bo required to supplement such 
escrow in accordance with the urms of the Draw Down Deposit Agrecmem, or the 
VDlap shall have the right to place a stop work order on any work on the Subject 
Property. At the end of the project, any filnds from the Draw Down Deposit Agn,cmmt 
still on account with-the Vlllqe shall be reftmded to the entity that made the deposit. 

Sedlqp 4. Compledon of Wgr.Js M4 1MH'd1w, 

4.J Within thirty (30) womng dayaofiu:cipt of written notice from the Owner 
to die VIUqe 1hat the improvanmts on the SuJect Preperty have becal CX1mplcted and 
all required documentation has been submitted, dio Village Bnaineer shall inspect said 
Villaaf proposed restorations and indicate. in writin& either approval or disapproval of 
the same. If such restorations arc not approved, the reasons therefore shall, within acwn 
(7) worlciag daya, be set for1h in a written notic<: to 1he Owa•. 

4.2 The OWner m\lBt correct the deficl.ea.t items within thirty (30) days of receipt 
ofnouce, Once the CC?ffl'CDOJUI aro made, the VilJasc P.mgincer shall in8pect the Subject 
PNperty and indicate, in wri1ing, ei.dter the approval or disapproval of the same. The 
thirty (30) day period shall be autxlmatically extended if and for so long as Owner i11 
precluded from completing such work due in a written notices to the OWner. 

4.3 Upon comction of the items eet forth in 1he no1ice, 1be Village Engineer, at 
the Owner•• written request to the Vlllqe, shall r&-inspect the improvements to be 
corrected and either approve or disapprove said improvements within twenty (20) days of 
the roccipt ofOw•er'1 notice rcque,ting rc>-inspeetiOJl. 

4.4 lf public property restoration is DOI completed by the OWMI', approved by the 
Vil.lip. and paid for by the Owner, the Bend or other security can be proportionately 
reduced Oil an improvemcnt-by-bqxvvemcmt basis. as long as 1he Village &sineer · 
certifies the improvemflllt Iii a stand alone timctioning improvement. 

HW002255 
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In the event that OWoer does llOt comply with any of die terms of this Aafeement. the 
Vlllage retains all remedies at law or in equity inchu:ling the right to specific 
pmformance, tho right to draw on any bonds or security posted for the project, and the 
right to issue a stop work order in order to assure compliance wi1h the terms of 1hia 
Ap-eemeat. 

Wl2P, MAmeY rm 
In the event litigation is filed to enforoc this Aareement, the prevailing party shall be 
entitled to colle<:t its attorney's fees and costs. 

Seetfop 7. SmnhQlty 

In the event any part or portion of this Agreement, or any provision, clause, worctina or 
designation contained within this Agreement, is held to be invalid by a court of 
competent jurisdiction, such part. portion, provision. clause, wording or desiption shall 
be deemed to be excised ftom this Aanement and 1be invalidity then,of shall not affect 
the remaining portions thereof. 

JiitmclaO.N 
Village of Hawthorn Woods 

/(5~--4 
~ent,LLC · 

. llu" k)./ MI {JQJ:l.. 
Date 

lo /11 /tP... 

Q I IQ ◄ 1)0¢01b? 
Attest Attest 

7 

... ·····----···------
HW002256 
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APPEAL TO THE ILLINOIS APPELLATE COURT;. 
SECOND DISTRICT . 

. FROM THE CIRCUIJ' coim.t OF THE NINETEENTH . 
JUDICIAL CIRCUiT, LAKE COUNTY, ILLINOIS 

PML DEVELOPMENT LLC, an Illinois 
limited liability company,. 

Plaintiff/ Appellee. 

) 
) 
) 
) 
) 

FILED 
12/21/2020 2:01 PM 

ERIN -CARTWRIGHT WEINSTEIN 
Clerk of the Circuit Court . 

Lake Cc;>unty, Ulinois 

. v. ) Circuit Court N ci. 15 CH.~48 

VILLAGE OF HAWTHORN WOODS, a 
municipal corporatioi1, 

) 
) Hon. Luis A. Berrones, 
) Judge Presiding. . · 
) 

------,--~-_D_e_fe_n_d_a_n_,_t/_A_p.._.p.._· e_ll_a_n_t:----'-~ ) 

VILLAGE OF HAWTHORN WOODS, 

Counter-Plairttiff / Appellant. 

v. 

. PML DEVELOPMENT'. LLC, UNKNOWN 
OWNERS, NON-RECORD CLAIMANTS, 

Counter-Defendants/ 
Appellees. 

) 
) 
) 
) 
) 
) 
) ' 
) 
} 
) 
) . 

) 

' NOTICE OF APPEAL 

On _November 20, 2020, this Court entered a "Memorand:urh Order" that en~ered. 

judgment o~ various cl~ims and also set a brief~g schedule for further proceedings on 

Plaintiff' s:requ·est to reco~er attorney'. s fees and costs.· On D~cember 18, 2020, this Court 

. •found that the Novem,ber 20 Memora~dumOrder w_i:l.s not a final judgment order. 

_Nonetheless, in an abundance of.caution and to the extent th~t the November 20 

Memorandµm Order is deemed to be a final judgment order, ptirs~ant to Illinois 
. ,, .~ J,• 
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Supreme Court Rules 301 and 303, Defendant/Counte.r-Plaintiff/ Appellant, the Village . . 

of Hawthorn Woods (" Appellant") hereby appeals tq th~ llliii.ois Appellate Cou;t, the 

Second District, from the Novem_ber 20, 2020Order, as :well as all prior non-final orders 

_that produced the November 20, 2020 Order and any interlocutory orders e·ntered by . . . . . 

this Court that· become appeaiable only. upo~ the enh-y of a final judgment order, 
. ' . . 

including, witl19ut lim.itatio1:i, the follo)Ving: · 

1. The Order of Janu~uy 15, 2016, which granted the Petition for Issuance of Writ· 
of Mandamus filed by · Plaintiff/Co.unter-Defendant/ Appellee · PML 
Development LLC (" Appe_llee") ... , . · · · 

-I« 

2, The· Order of December 9, 2016, which denied Appellant's Motion for 
Summary Judgment, Motion for Receiver, and Motion to Enforce Court 
Order, and which granted Appellee's Motion for Manslamus. 

By this appeal, Appellant will respectfully· as~ the Appellate Court to reverse the 

November 20, 2020 Order a1:1-d 'other ord~rs identified above artd remand this cause to 

the Circuit Court with directions to enter judgment iri favor of Appellant and against 

Appellee ·on all matters, and to enter a briefing schedule on· a fee petition to ~e 

submitted by Appellant; and for such other and further reli.ef as the Appellate, Court 

~ay deem proper. 

Dated: December 21, 2020 · ·Respectfully Su.bmitted, 

VILLAGE OF HAWTHORN WOODS' 

By:. Isl Nicholas D. Standiford 
· One_of Its Attorneys, 

C 9612 V3. 
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i 

Patrick T. Brankin (ARDC No. 6228896) 
. Michael E. Kujawa (ARDC No. 6244621) 
Nicholas D. Standiford (ARDC No. 6315.763) . 
SCHAIN, BANKS, KENNY & SCHWARTZ, LTD .. 

70 W. Madison Street, Suit~ 5300. 
Chicago; Illinois 60602 
Ph9ne: (3i2) 345-5700 
Fax: (312) 345-5701 · 
pbrankin@s·chainbapks.com 
m:kujawa@schainbanks.com 
nstandiford@schainbanks.com . 

. . . 

Timothy D. Elliott (ARDC No. 6237023) 
RATHJE WOODWARD L LC : 
300 E. Roqsevelt Road, Suite 300 
Wheaton, IL 60187 

· Phone: (630) 668-8500 
Fax:. (630) 668-9218 
TE11iott@rathjewoodward.com 
Attorneys for DefendantiCounter-PlaintiffJAppellant 

-3-
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· I 
I 
I 

i 
I 

This form Is approved by the Illinois Supreme Court and Is required to be accepted in all Illinois Appellate Courts. 

Instructions.,... 
Check the box to the 
right if your case 
involves parental 
responsibility or 
parenting time 
( custody/visitation 
rights) or relocation of 
a child. · 

Just below "Appeal to 
the Appellate Court of 
Illinois," enter the 
number of the 
appellate district that 
will hear the appeal 
and the county of the 
trial court, 

lfthe case name in the 
trial court began with 
"In re" (for example, 
"In re Marriage of 
Jones"), enter that 
name. Below that, 
enter the names of the 
parties in the trial 
court, and check the 
correct boxes to show 
which party is filing 
the appeal 
(''appellant") and 
which party is 
responding to the 
appeal ("appellee"). 

To the far right, enter 
the trial court case 
number and trial 
judge's name. 

In 1, check the type of 
appeal. 

For more information 
on choosing a type of 
appeal, see How to File 
a Notice of Appeal. 

In 2, list the name of 
each person filing the 
appeal and check the 
proper box for each 
person. 

NAA-N 2803.4 

□ THIS APPEAL INVOLVES A MATTER SUBJECT TO EXPEDITED DISPOSITION UNDER FILl~D 
RULE 311(a), 12/29/2020 10:52 A 

ERIN CARTWRIGHT WEINSTE IN 

APPEAL TO THE APPELLATE · 
COURT OF ILLINOIS 

Clerk of the Circuit Court 

Lake County, Illinois 
SECOND District 

from ~he Circuit Court of the Nineteenth 

Judicial Circuit, Lake County 

In re 

PML Development LLC 

Plaintiff/Petitioner (First, middle, last names) 

Cl Appellant l2Sl Appellee 

V. 

Village of Hawthorn Woods 

Trial Court Case No.: 

15 CH 0848 

Honorable 
L~is A. Berrones· 

Judge, Presiding 

Defendant/Respondent (First, middle, last names) 

IBJ Appellant D Appellee 

NOTICE OF APPEAL 

1. Type of Appeal: 

Appeal 

D Interlocutory Appeal 

D Joining Prior Appeal 

D Separate Appeal 

~ Cross Appeal 

2. Name of Each Person Appealing: 
Name: PML Development LLC 

First 

0 Plaintiff-Appellant 

OR 

Middle Last 

D Petitioner-Appellant 

□ Defendant-Appellant ID Respondent-Appellant 

Name: 
First Middle ' Last 

D PlainW-Appellant [J Petitioner-Appellant 

OR 

ID Defendant-Appellant D Respondent-Appellant 

Page 1 of 4 (10/19) 
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In 3, identify every 
order or judgment you 
want to appeal by 
listing the date the trial 
court entered it. 

In 4, state what you 
want the appellate 
court to do. You may 
check as many boxes as 
apply. 

If you are completing 
th is fonn on a 
computer, sign your 
name by typing it. If 
you are completing it 
by hand, sign by hand 
and print your 
name, Fill in your 
address and 
telephone number. 

All appellants must 
sign this form. Have 
each additional 
appellant sign the form 
here and enter their 
name, address, and 
telephone number. 

3. List the date of every order or judgment you want to appeal: 

11/20/2020, Ex. A hereto 

Date 

Date 

Date 

4. · State your relief: 

· D reverse the trial court's judgment (change the judgment in favor of the other party into a 
judgment in your favor) and D send the case back to the trial court for any hearings 

that are still required; 
0 vacate the trial court's judgment (erase the Judgment In favor of the other party) 

and D send the case back to the trial court for a new hearing and a new judgment; 
[2g change the trial court's judgment to say: in addition to the trial court's entry of judgment in the 

amount of $5,349,677.70 plus attorney's fees and costs, award additional damages of $1,503,033.30 

against Defendant. 

D order the trial court to: 

0 other: award $6,852,711 plus attorney's fees and costs in favor of Plaintiff and. against Defendant. 

and grant any other relief that the court finds appropriate. 

/s/ Joseph L. Cohen 
Your Signature 

Your Name 

Additional Appellant Signature 

Signature 

Name 

321 N. Clark St., Suite 1600 
Street Address 

Chicago, IL 60654 

City, State, ZIP 

(312) 980-3876 

Telephone 

Street Address 

<pity, State, ZIP 

Telephone 

GETTING COURT DOCUMENTS BY EMAIL: If you agree to receive court documents by email, check the box below and enter your email 
address. You should use an email account that you do not share with anyone else and that you check every day. If you do not check your email 
every day, you may miss important information or notice of court dates. Other parties may still send you_court documents'by mail. 

NAA-N 2803.4 

l?3 I agree to receive court documents at this email address during my entire case. 

jlpohen@foxrothschild.com 
Email 

Page 2 of 4 (10/19) 
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In la, enter the name, 
mailing address, and 
email address of the 
party or lawyer to 
whom you sent the 
document. 

In lb, check the box to 
show how you sent the 
document, and fill in 
any other information 
required on the blank 
lines. 

CAUTION: If the 
other party does not 
have a lawyer, you may 
send the document by 
email only if the other 
party has listed their 
email address on a 
court document. 

In I c, fill in the date 
and time that you sent 
the document, 

In 2, if you sent the 
document to more than 
I party or lawyer, fill in 
a, b, and c. Otherwise 
lAoHA 2 hlonl, 

NM-N 2803.4 

,. 
PROOF OF SERVICE (You must serve the other party and complete this section) 

1. I sent this document: 

. a. To: 

Name: Patrick T. Brankin c/o Schain, Banks, Kenny & Schwartz, Ltd. 

First Middle Last 

Address: 70 West Madison St., Suite 5300, Chicago, IL 60602 
Street, Apt# ----,C,..,.it_y ____ """s,--ta_t_e ____ --=z::"CIP:::-----

Email address: pbrankin@schainbanks.com 

b. By: D Personal hand delivery 
D Regular, First-Class Mail, put into the U.S. Mail with postage paid at: 

Address of Post Office or Mailbox 

D Third-party commercial carrier, with delivery paid for at: 

Name (for example, FedEx or UPS) and office address 

□ The co.urt's electronic filing manager (EFM) or an appro~ed electronic filing 

service provider (EFSP) 

~ Email (not through an EFM or EFSP) 

D Mail from a prison or jail at: 

Name of prison, or jail 

c. On: 12/29/2020 
Date 

At: 5:00 [J a.m. -~ p.m. 
Time 

2. I sent this document: 

a. To; 

Name: Nicholas D. Standiford c/o Schain, Banks, Kenny & Schwartz, Ltd. 
First Middle Last 

Address: 70 West Madison St., Suite 5300, Chicago, IL 60602 
Street, Apt# ----C-it_y ______ S~t-a-te ____ Z_/_P __ _ 

Email address: nstandiford@schainbanks.com 

b. By: 0 Personal hand delivery 
D Regular, First-Class Mail, put into the U.S. Mail with postage paid at: 

Address of Post Office or Mailbox 

O Third-party commercial carrier, with delivery paid for at: 

Name (for example, FedEx or UP$) and office address 

~ The court's electronic filing manager (EFM) or an approved electronic filing 
service provider (EFSP) 

~ Email (not through an EFM or EFSP) 
Page 3 of 4 (10119) 
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In 3, if you sent the 
document" to mOr\': than 
2 parties or lawyers, 
fill in a, b, and c, 
Otherwise leave 3 
blank. 

If you are serving more 
than 3 parties or 
lawyers, ftHout ·and 
insert I or more 
Additional Proof of 
Service fonns after this 
page. 

Under the Code of 
Civil Procedure, 111 
ILC'S 5/1-109, making 
a statement on this 
form that you know to 
be false is perjury, a 
Class 3 Felony, 

If you are completing 
this form on a 
computer, sign your 
name by typing it. If 
you are completing it 
by hand, sign by hand 
and print your name. 

NAA,N 2803,4 

Cl Mail from a prison or jail at: 

Name of prison or jail 

c. On: 12/29/2020 
Date 

At: -=-5_:o_o ___ Dl a.m. 1:29] p.m. 
Time 

3. I sent this document 

a. To: 

b. 

Name: Timothy D. Elliott c/o Rathje Woodward LLC 

First Middle 

Address: 300 E. Roosevelt Rd., Suite 300, Wheaton, IL 60187 

Street, Apt # City State 

Email address: telliott@rathjewoodward.com 

By: D Personal hand delivery 

Last 

ZIP 

D Regular, First-Class Mail, put info the U.S. Mail with postage paid at: 

Address of Post Office or Mailbox 

D Third-party commercial carrier, with delivery paid for at: 

Name (for example, FedEx or UPS) and office address 

D The court's electronic filing manager (EFM) or an approved electronic filing 

service provider (EFSP) 

~ Email (not through an EFM or EFSP) 

O Mail from a prison or jail at: 

Name of prison or jail 

c. On: 12/29/2020 
Date 

At: 5:00 ..,,,,,.---- D a.m. ~ p.m. 
Time 

I certify that everything in the Proof of Service is true and correct. I understand that making 
a false statement on this form is perjury and has penalties provided by law · 
under 735 ILCS 5/1-109. 

/s/ Joseph L Cohen 
Your Signature 

Joseph L. Cohen 

Print Your Name 

Page 4 of 4 (10/19) 

C 10466 V3 



A 056

128770

SUBMITTED - 20500311 - Thomas McCabe - 12/1/2022 10:11 AM

2-20-0779 

APPEAL TO THE APPELLATE COURT OF ILLINOIS 

SECOND JUDICIAL DISTRICT 

FROM THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT 

LAKE COUNTY, ILLINOIS 

EML DEVELOPMENT LLC, AN ILLINQIS 

LIMITED LIABILITY COMl:'ANX 

Plaintiff/Petitioner Reviewing Court No: 2-20-0779 

Circuit Court/Agency No:2015CH000848 

Trial Judge/Hearing Officer:LUIS A. BERRONES 

v. 
E-FILED 10 
Transaction ID: 2-20-0779 

VILLAGE. OF HAWTHORNWQQDS ,_ A 

MUNICIPAL CORPORATION 

Defendant/Respondent 

File Date: 1/27/2021 4:26 PM 
Jeffrey H. Kaplan, Clerk of the Court 
APPELLATE COURT 2ND DISTRICT 

CERTIFICATION OF RECORD 

The record has been prepared and certified in the form required for transmission to the 

reviewing court. It consists of: 

.3. Volume(s) of the Common Law Record, containing l_Q536 pages 

1 Volume ( s) of the Report of Proceedings, containing 2JUQ pages 

2 Volume(s) of the Exhibits, containing J.164 pages 

(Clerk of the Circuit Court or Administrative Agency) 

ERIN CARTWRIGHT WEINSTEIN, CLERK OF THE 19th JUDICIAL CIRCUIT COURT© 

WAUKEGAN, ILLINOIS 60085 

C 1 
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Table of Contents 

APPEAL TO THE APPELLATE COURT OF ILLINOIS 

SECOND JUDICIAL DISTRICT 

FROM THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT 

LAKE COUNTY, ILLINOIS 

PML DEVELOPMENT LLC, AN ILLINOIS 

LIMITED LIABILITY COMPANY 

Plaintiff/Petitioner Reviewing Court No: 2-20-0779 

Circuit Court/Agency No:2015CH000848 

Trial Judge/Hearing Officer:LUIS A. BERRONES 

v. 

VILLAGE OF HAWTHORN WOODS, A 

MUNICIPAL CORPORATION 

Defendant/Respondent 

COMMON LAW RECORD - TABLE OF CONTENTS 

Page .l of li 

Date Filed Title/Description 
RECORD SHEET 

05/04/2015 VERIFIED COMPLAINT FOR MANDAMUS, 

DECLARATORY JUDGMENT, INJUNCTIVE AND 

OTHER RELIEF 

05/04/2015 CERTIFICATE OF ATTORNEY - CIVIL 

DIVISION 

05/04/2015 APPEARANCE 

05/05/2015 JURY DEMAND 

05/05/2015 AMENDED CERTIFICATE OF ATTORNEY -

CIVIL DIVISION 

05/10/2015 AFFIDAVIT OF SERVICE 

05/19/2015 SUPPLEMENTAL APPEARANCE 

05/26/2015 NOTICE OF FILING 

05/26/2015 APPEARANCE 

05/26/2015 RETURNED MAIL LETTER 

06/30/2015 NOTICE OF TRIAL AND STATUS PROGRESS 

CALL 

06/30/2015 NOTICE OF TRIAL AND STATUS PROGRESS 

CALL 0002 

07/10/2015 NOTICE OF FILING 

Page No. 
C 16-C 46 

C 47-C 245 

C 246 

C 247 

C 248 

C 249 

C 250-C 255 

C 256 

C 257-C 258 

C 259 

C 260 

C 261 

C 262 

C 263-C 264 

This document is generated by eappeal. net 

ERIN CARTWRIGHT WEINSTEIN, CLERK OF THE 19th JUDICIAL CIRCUIT COURT© 

WAUKEGAN, ILLINOIS 60085 C 2 
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Table of Contents 

COMMON LAW RECORD - TABLE OF CONTENTS 

Page 2. of li 

Date Filed TitleLDescri2tion Page No. 
07/10/2015 VERIFIED ANSWER, AFFIRMATIVE DEFENSES, C 265-C 349 

AND COUNTERCLAIMS TO COMPLAINT FOR 

MANDAMUS, DECLARATORY JUDGMENT, 

INJUNCTIVE AND OTHER RELIEF 

08/03/2015 NOTICE OF FILING C 350 

08/03/2015 PLAINTIFF'S REPLY TO AFFIRMATIVE C 351-C 376 

DEFENSES AND ANSWER TO COUNTERCLAIMS 

OF DEFENDANT 

08/07/2015 ORDER C 377 

10/13/2015 NOTICE OF TRIAL AND STATUS PROGRESS C 378 

CALL 

10/13/2015 NOTICE OF TRIAL AND STATUS PROGRESS C 379 

CALL 0002 

10/19/2015 NOTICE OF FILING C 380-C 381 

11/17/2015 NOTICE OF MOTION C 382 

11/17/2015 PLAINTIFF'S PETITION FOR ISSUANCE OF C 383-C 590 

WRIT OF MANDAMUS AND MOTION FOR 

RESTRAINING ORDER 

11/20/2015 ORDER C 591 

12/18/2015 NOTICE OF FILING C 592-C 593 

12/18/2015 BRIEF IN OPPOSITION TO PLAINTIFF'S C 594-C 730 

PETITION FOR ISSUANCE OF WRIT OF 

MANDAMUS AND MOTION FOR RESTRAINING 

ORDER 

01/08/2016 NOTICE OF FILING C 731 

01/08/2016 PLAINTIFF'S REPLY IN SUPPORT OF C 732-C 820 

PETITION FOR ISSUANCE OF WRIT OF 

MANDAMUS AND MOTION FOR RESTRAINING 

ORDER 

01/15/2016 ORDER C 821 

05/10/2016 NOTICE OF TRIAL AND STATUS PROGRESS C 822 

CALL 

05/10/2016 NOTICE OF TRIAL AND STATUS PROGRESS C 823 

CALL 0002 

ERIN CARTWRIGHT WEINSTEIN, CLERK OF THE 19th JUDICIAL CIRCUIT COURT© 

WAUKEGAN, ILLINOIS 60085 C 3 
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Table of Contents 

COMMON LAW RECORD - TABLE OF CONTENTS 

Page]. of ll 

Date Filed TitleLDescriQtion Page No. 
05/10/2016 NOTICE OF TRIAL AND STATUS PROGRESS C 824 

CALL 0003 

06/17/2016 ORDER C 825 

09/02/2016 AGREED ORDER C 826 

10/04/2016 NOTICE OF MOTION C 827-C 828 

10/04/2016 VILLAGE OF HAWTHORN WOODS' MOTION TO C 829-C 838 

ENFORCE COURT ORDER 

10/04/2016 VILLAGE OF HAWTHORN WOODS' MOTION FOR C 839-C 994 

SUMMARY JUDGMENT 

10/04/2016 VILLAGE OF HAWTHORN WOODS' MOTION TO C 995-C 1090 

APPOINT RECEIVER 

10/14/2016 ORDER C 1091 

11/14/2016 NOTICE OF MOTION C 1092 

11/14/2016 NOTICE OF MOTION 0002 C 1093 

11/14/2016 NOTICE OF FILING C 1094 

11/14/2016 PLAINTIFF'S RESPONSE TO MOTION TO C 1095-C 1408 

ENFORCE COURT ORDER AND CROSS-MOTION 

FOR WRIT OF MANDAMUS AND OTHER RELIEF 

11/14/2016 NOTICE OF FILING 0002 C 1409 

11/14/2016 PML'S RESPONSE TO MOTION FOR C 1410-C 1697 

APPOINTMENT OF A RECEIVER 

11/14/2016 NOTICE OF FILING 0003 C 1698 

11/14/2016 PLAINTIFF'S STATEMENT OF ADDITIONAL C 1699-C 1720 

UNDISPUTED MATERIAL FACTS 

11/14/2016 NOTICE OF FILING 0004 C 1721 

11/14/2016 PLAINTIFF'S RESPONSE TO DEFENDANT'S C 1722-C 1727 

STATEMENT OF ALLEGED UNCONTESTED 

MATERIAL FACTS 

11/14/2016 NOTICE OF FILING 0005 C 1728 

11/14/2016 PLAINTIFF'S RESPONSE TO MOTION FOR C 1729-C 1949 

SUMMARY JUDGMENT AND CROSS-MOTION FOR 

SUMMARY JUDGMENT 

11/29/2016 NOTICE OF MOTION C 1950-C 1951 

11/29/2016 VILLAGE'S MOTION FOR LEAVE TO FILE C 1952-C 1953 

REPLY BRIEFS IN EXCESS OF FIVE PAGES 

ERIN CARTWRIGHT WEINSTEIN, CLERK OF THE 19th JUDICIAL CIRCUIT COURT© 

WAUKEGAN, ILLINOIS 60085 C 4 
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Table of Contents 

COMMON LAW RECORD - TABLE OF CONTENTS 

Page .1 of ll 

Date Filed 
11/29/2016 

11/29/2016 

Title/Description 
NOTICE OF FILING 

VILLAGE'S REPLY IN SUPPORT OF MOTION 

TO ENFORCE COURT ORDER AND RESPONSE TO 

CROSS-MOTION FOR WRIT OF MANDAMUS AND 

OTHER RELIEF 

11/29/2016 VILLAGE'S REPLY IN SUPPORT OF MOTION 

TO APPOINT RECEIVER 

11/29/2016 VILLAGE'S REPLY IN SUPPORT OF MOTION 

FOR SUMMARY JUDGMENT AND RESPONSE TO 

CROSS-MOTION FOR SUMMARY JUDGMENT 

11/29/2016 DEFENDANT - COUNTER - PLAINTIFF'S 

ANSWER TO PLAINTIFF'S STATEMENT OF 

ADDITIONAL UNDISPUTED MATERIAL FACTS 

12/02/2016 ORDER 

12/09/2016 ORDER 

01/20/2017 AGREED SUPREME COURT RULE 218 CASE 

MANAGEMENT ORDER 

02/08/2017 NOTICE OF FILING 

02/08/2017 NOTICE OF FILING 0002 

02/08/2017 NOTICE OF FILING 0003 

02/08/2017 NOTICE OF FILING 0004 

02/08/2017 NOTICE OF FILING 0005 

02/08/2017 NOTICE OF FILING 0006 

02/08/2017 NOTICE OF FILING 0007 

02/08/2017 NOTICE OF FILING 0008 

02/14/2017 NOTICE OF DEPOSITION (RECORDS ONLY) 

02/14/2017 NOTICE OF DEPOSITION (RECORDS 

ONLY) 0002 

02/14/2017 NOTICE OF DEPOSITION (RECORDS 

ONLY) 0003 

03/17/2017 NOTICE OF MOTION 

03/17/2017 PLAINTIFF'S PETITION FOR RULE TO SHOW 

CAUSE AGAINST CBB AND MANHARD 

03/31/2017 NOTICE OF MOTION 

Page No. 
C 1954-C 1955 

C 1956-C 1994 

C 1995-C 2012 

C 2013-C 2027 

C 2028-C 2032 

C 2033 

C 2034 

C 2035 

C 2036-C 2044 

C 2045-C 2055 

C 2056-C 2061 

C 2062-C 2067 

C 2068-C 2073 

C 2074-C 2079 

C 2080-C 2085 

C 2086-C 2091 

C 2092-C 2093 

C 2094-C 2095 

C 2096-C 2097 

C 2098-C 2099 

C 2100-C 2123 

C 2124-C 2125 

ERIN CARTWRIGHT WEINSTEIN, CLERK OF THE 19th JUDICIAL CIRCUIT COURT© 

WAUKEGAN, ILLINOIS 60085 C 5 



A 061

128770

SUBMITTED - 20500311 - Thomas McCabe - 12/1/2022 10:11 AM

Table of Contents 

COMM:ON LAW RECORD - TABLE OF CONTENTS 
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Date Filed TitleLDescriQtion Page No. 
03/31/2017 VILLAGE'S MOTION FOR EXTENSION OF TIME C 2126-C 2127 

TO COMPLETE EXPERT DISCLOSURES 

03/31/2017 NOTICE OF MOTION 0002 C 2128-C 2129 

03/31/2017 VILLAGE'S MOTION TO COMPEL PML'S C 2130-C 2154 

DISCOVERY RESPONSES 

03/31/2017 CERTIFICATE OF SERVICE C 2155 

04/05/2017 NOTICE OF DEPOSITION (RECORDS ONLY) C 2156-C 2159 

04/05/2017 NOTICE OF DEPOSITION C 2160-C 2163 

04/05/2017 NOTICE OF DEPOSITION 0002 C 2164-C 2167 

04/05/2017 NOTICE OF DEPOSITION 0003 C 2168-C 2171 

04/05/2017 NOTICE OF FILING C 2172 

04/05/2017 PML'S RESPONSE TO DEFENDANT'S MOTION C 2173-C 2214 

TO COMPEL 

04/07/2017 AGREED ORDER C 2215 

05/02/2017 NOTICE OF MOTION C 2216-C 2217 

05/02/2017 VILLAGE'S MOTION FOR EXTENSION OF TIME C 2218-C 2219 

TO COMPLETE EXPERT DISCLOSURES 

05/03/2017 NOTICE OF DEPOSITION (RECORDS ONLY) C 2220-C 2221 

05/03/2017 NOTICE OF FILING C 2222-C 2223 

05/08/2017 PML'S RESPONSE TO THE VILLAGE'S SECOND C 2224-C 2256 

MOTION FOR EXTENSION OF TIME TO 

COMPLETE EXPERT DISCLOSURES 

05/12/2017 NOTICE OF DEPOSITION C 2257-C 2258 

05/12/2017 NOTICE OF DEPOSITION 0002 C 2259-C 2260 

05/12/2017 NOTICE OF DEPOSITION 0003 C 2261-C 2262 

05/12/2017 NOTICE OF DEPOSITION 0004 C 2263-C 2264 

05/12/2017 NOTICE OF DEPOSITION 0005 C 2265-C 2266 

05/12/2017 NOTICE OF DEPOSITION 0006 C 2267-C 2268 

05/12/2017 NOTICE OF DEPOSITION 0007 C 2269-C 2270 

05/12/2017 AGREED ORDER C 2271 

06/30/2017 ORDER C 2272 

07/28/2017 NOTICE OF MOTION C 2273-C 2274 

07/28/2017 VILLAGE'S MOTION TO BAR WITNESSES OR C 2275-C 2317 

FOR AN EXTENSION OF TIME TO CONDUCT 

DISCOVERY 
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Date Filed TitleLDescri2tion Page No. 
08/07/2017 NOTICE OF MOTION C 2318-C 2319 

08/07/2017 VILLAGE ·oF HAWTHORN WOODS' MOTION FOR C 2320-C 2601 

PARTIAL SUMMARY JUDGMENT 

08/11/2017 ORDER C 2602 

08/15/2017 NOTICE OF FILING C 2603-C 2606 

08/21/2017 NOTICE OF FILING C 2607-C 2609 

09/08/2017 NOTICE OF FILING C 2610 

09/08/2017 PLAINTIFF'S RESPONSE TO DEFENDANT'S C 2611-C 2643 

STATEMENT OF ALLEGED UNCONTESTED 

MATERIAL FACTS 

09/08/2017 NOTICE OF FILING 0002 C 2644 

09/08/2017 PLAINTIFF'S STATEMENT OF ADDITIONAL C 2645-C 2752 

UNDISPUTED MATERIAL FACTS 

09/08/2017 NOTICE OF FILING 0003 C 2753 

09/08/2017 PLAINTIFF'S RESPONSE TO MOTION FOR C 2754-C 3111 

PARTIAL SUMMARY JUDGMENT 

09/08/2017 ORDER C 3112 

09/12/2017 NOTICE OF FILING C 3113-C 3116 

09/12/2017 NOTICE OF FILING 0002 C 3117-C 3120 

09/12/2017 NOTICE OF FILING 0003 C 3121-C 3124 

09/12/2017 NOTICE OF FILING 0004 C 3125-C 3128 

09/12/2017 NOTICE OF FILING 0005 C 3129-C 3132 

09/12/2017 NOTICE OF FILING 0006 C 3133-C 3136 

09/12/2017 NOTICE OF FILING 0007 C 3137-C 3140 

09/12/2017 NOTICE OF FILING 0008 C 3141-C 3144 

09/12/2017 NOTICE OF FILING 0009 C 3145-C 3148 

09/12/2017 NOTICE OF FILING 0010 C 3149-C 3152 

09/12/2017 NOTICE OF FILING 0011 C 3153-C 3156 

09/12/2017 NOTICE OF FILING 0012 C 3157-C 3160 

09/12/2017 NOTICE OF FILING 0013 C 3161-C 3164 

09/12/2017 NOTICE OF FILING 0014 C 3165-C 3168 

09/12/2017 NOTICE OF FILING 0015 C 3169-C 3172 

09/12/2017 NOTICE OF FILING 0016 C 3173-C 3176 

09/12/2017 NOTICE OF FILING 0017 C 3177-C 3180 

09/12/2017 NOTICE OF FILING 0018 C 3181-C 3184 

ERIN CARTWRIGHT WEINSTEIN, CLERK OF THE 19th JUDICIAL CIRCUIT COURT© 

WAUKEGAN, ILLINOIS 60085 C 7 



A 063

128770

SUBMITTED - 20500311 - Thomas McCabe - 12/1/2022 10:11 AM

Table of Contents 

COMM:ON LAW RECORD - TABLE OF CONTENTS 

Page]_ of li 

Date Filed 
09/12/2017 

09/19/2017 

09/19/2017 

09/19/2017 

09/19/2017 

09/25/2017 

09/25/2017 

Title/Description 
NOTICE OF FILING 0019 

NOTICE OF FILING 

NOTICE OF FILING 0002 

NOTICE OF FILING 0003 

NOTICE OF FILING 0004 

NOTICE OF FILING 

VILLAGE OF HAWTHORN WOODS' RESPONSE TO 

PML'S STATEMENT OF ADDITIONAL ALLEGED 

UNDISPUTED MATERIAL FACTS 

09/25/2017 NOTICE OF FILING 0002 

09/25/2017 VILLAGE OF HAWTHORN WOODS' REPLY IN 

SUPPORT OF MOTION FOR PARTIAL SUMMARY 

JUDGMENT 

09/27/2017 NOTICE OF DEPOSITION 

09/29/2017 NOTICE OF FILING 

09/29/2017 PML'S RESPONSE TO THE VILLAGE'S MOTION 

TO BAR WITNESSES OR FOR AN EXTENSION 

OF TIME TO CONDUCT DISCOVERY 

09/29/2017 MOTION FOR LEAVE TO FILE INSTANTER 

SUR-REPLY IN OPPOSITION TO MOTION FOR 

PARTIAL SUMMARY JUDGMENT 

10/06/2017 NOTICE OF FILING 

10/06/2017 VILLAGE'S REPLY IN SUPPORT OF MOTION 

TO BAR WITNESSES OR FOR AN EXTENSION 

OF TIME TO CONDUCT DISCOVERY 

10/06/2017 NOTICE OF MOTION 

10/06/2017 VILLAGE'S MOTION FOR LEAVE TO DEPOSE 

UNDISCLOSED PML EMPLOYEE 

10/10/2017 AMENDED NOTICE OF MOTION 

10/11/2017 NOTICE OF FILING 

10/11/2017 PML'S RESPONSE TO THE VILLAGE'S MOTION 

FOR LEAVE TO DEPOSE UNDISCLOSED PML 

RESPONSE 

10/13/2017 ORDER 

10/19/2017 AGREED ORDER 

Page No. 
C 3185-C 3188 

C 3189-C 3191 

C 3192-C 3194 

C 3195-C 3197 

C 3198-C 3200 

C 3201-C 3202 

C 3203-C 3209 

C 3210-C 3211 

C 3212-C 3217 

C 3218-C 3220 

C 3221 

C 3222-C 3368 

C 3369-C 3390 

C 3391-C 3392 

C 3393-C 3397 

C 3398-C 3399 

C 3400-C 3401 

C 3402-C 3403 

C 3404 

C 3405-C 3417 

C 3418 

C 3419 
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Date Filed TitleLDescri2tion Page No. 
06/29/2018 ORDER C 3420 

08/17/2018 AGREED ORDER C 3421 

09/07/2018 ORDER C 3422 

11/16/2018 AGREED ORDER C 3423 

01/18/2019 ORDER C 3424 

03/21/2019 NOTICE OF DEPOSITION C 3425-C 3426 

03/21/2019 SUBPOENA FOR DEPOSITION C 3427-C 3428 

05/03/2019 NOTICE OF FILING C 3429-C 3470 

05/03/2019 NOTICE OF FILING 0002 C 34 71-C 3472 

05/03/2019 SUBPOENA C 3473 

05/03/2019 NOTICE OF FILING 0003 C 3474-C 3475 

05/03/2019 SUBPOENA 0002 C 3476 

05/03/2019 NOTICE OF FILING 0004 C 3477-C 3478 

05/03/2019 SUBPOENA 0003 C 3479 

05/03/2019 NOTICE OF FILING 0005 C 3480-C 3481 

05/03/2019 SUBPOENA 0004 C 3482 

05/21/2019 NOTICE OF FILING C 3483-C 3484 

05/21/2019 SUBPOENA C 3485 

05/23/2019 NOTICE OF FILING C 3486-C 3487 

05/23/2019 DEFENDANT, HAWTHORN WOODS' MOTIONS IN C 3502 V2-C 3529 V2 

LIMINE 

05/23/2019 NOTICE OF FILING 0002 C 3530 V2-C 3531 V2 

05/23/2019 MEMORANDUM IN SUPPORT OF DEFENDANT'S C 3532 V2-C 3537 V2 

MOTION IN LIMINE NO. 1 

05/23/2019 NOTICE OF FILING 0003 C 3538 V2-C 3539 V2 

05/23/2019 MEMORANDUM IN SUPPORT OF DEFENDANT'S C 3540 V2-C 3544 V2 

MOTION IN LIMINE NO. 2 

05/23/2019 NOTICE OF FILING 0004 C 3545 V2-C 3546 V2 

05/23/2019 MEMORANDUM IN SUPPORT OF DEFENDANT'S C 3547 V2-C 3555 V2 

MOTION IN LIMINE NO. 3 

05/23/2019 NOTICE OF FILING 0005 C 3556 V2-C 3557 V2 

05/23/2019 MEMORANDUM IN SUPPORT OF DEFENDANT'S C 3558 V2-C 3563 V2 

MOTION IN LIMINE NO. 7 

05/23/2019 NOTICE OF FILING 0006 C 3564 V2-C 3565 V2 
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Date Filed 
05/23/2019 

Title/Description 
MEMORANDUM IN SUPPORT OF DEFENDANT'S 

MOTION IN LIMINE NO. 11 

05/23/2019 NOTICE OF FILING 0007 

05/23/2019 PLAINTIFF PML'S TRIAL BRIEF 

05/23/2019 NOTICE OF FILING 0008 

05/23/2019 PLAINTIFF'S MOTION IN LIMINE NO. 1 TO 

BAR INTRODUCTION OF EVIDENCE RELATING 

TO CONTRACTUAL BREACHES NOT PREVIOUSLY 

ALLEGED 

05/23/2019 NOTICE OF FILING 0009 

05/23/2019 PLAINTIFF'S MOTION IN LIMINE NO. 2 TO 

BAR UNTIMELY EXPERT OPINION 

05/23/2019 NOTICE OF FILING 0010 

05/23/2019 PLAINTIFF'S MOTION IN LIMINE NO. 3 TO 

BAR EVIDENCE OF PURPORTED WORK ISSUES 

NOT BEARING ON DELAY, LOSS OF INCOME, 

ETC 

05/23/2019 NOTICE OF FILING 0011 

05/23/2019 PLAINTIFF'S MOTION IN LIMINE NO. 4 TO 

EXCLUDE WITNESSES FROM THE COURTROOM 

PRIOR TO TESTIFYING 

05/23/2019 RE-NOTICE OF FILING 

05/23/2019 PARTIES WITNESS LIST 

05/23/2019 NOTICE OF FILING 0012 

05/24/2019 NOTICE OF FILING 

05/24/2019 ORDER 

05/28/2019 NOTICE OF MOTION 

05/28/2019 MOTION FOR LEAVE TO WITHDRAW 

05/28/2019 NOTICE OF FILING 

05/28/2019 SUBPOENA 

05/31/2019 AGREED ORDER 

06/04/2019 NOTICE OF FILING 

Page No. 
C 3566 V2-C 3570 V2 

C 3571 V2-C 3572 V2 

C 3573 V2-C 3610 V2 

C 3611 V2-C 3612 V2 

C 3613 V2-C 3616 V2 

C 3617 V2-C 3618 V2 

C 3619 V2-C 3706 V2 

C 3707 V2-C 3708 V2 

C 3709 V2-C 3712 V2 

C 3713 V2-C 3714 V2 

C 3715 V2-C 3716 V2 

C 3717 V2-C 3718 V2 

C 3719 V2 

C 3720 V2-C 3902 V2 

C 3903 V2-C 3906 V2 

C 3907 V2 

C 3908 V2 

C 3909 V2 

C 3910 V2-C 3911 V2 

C 3912 V2 

C 3913 V2 

C 3914 V2-C 3915 V2 
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Date Filed 
06/04/2019 

Title/Description 
PLAINTIFF'S RESPONSE TO THE VILLAGE'S 

MOTIONS IN LIMINE NOS. 1 AND 2 

REGARDING DA DEVELOPEMENT AND THIRD 

PARTY DOCUMENTS 

06/04/2019 PLAINTIFF'S RESPONSE TO THE VILLAGE'S 

MOTION IN LIMINE NO. 3 TO EXCLUDE 

TESTIMONY OR EVIDENCE OF PML'S LOST 

PROFITS 

06/04/2019 PLAINTIFF'S RESPONSE TO THE VILLAGE'S 

MOTION IN LIMINE NO. 4 TO EXCLUDE 

PML'S CLAIM FOR DELAY DAMAGES 

06/04/2019 PLAINTIFF'S RESPONSE TO THE VILLAGE'S 

MOTION IN LIMINE NO. 5 TO EXCLUDE 

PML'S CLAIM FOR COUNTY PROPERTY TAXES 

FOR 2016-2018 

06/04/2019 PLAINTIFF'S RESPONSE TO THE VILLAGE'S 

MOTION IN LIMINE NO. 6 TO DISQUALIFY 

PML'S EXPERT WITNESS AND BAR EXPERT 

OPINION 

06/04/2019 RESPONSE TO THE VILLAGE'S MOTION IN 

LIMINE NO. 7 TO BAR LEGAL OPINIONS 

FROM LAY AND EXPERT WITNESSES WHO LACK 

LEGAL QUALIFICATIONS 

06/04/2019 PLAINTIFF'S RESPONSE TO THE VILLAGE'S 

MOTION IN LIMINE NO. 8 TO BAR PORTIONS 

OF PML'S EXPERT WITNESS OPINION, ETC 

06/04/2019 PLAINTIFF'S RESPONSE TO THE VILLAGE'S 

MOTION IN LIMINE NO. 9 TO EXCLUDE 

EXPERT OPINIONS LACKING FOUNDATIONS 

06/04/2019 PLAINTIFF'S RESPONSE TO THE VILLAGE'S 

MOTION IN LIMINE NO. 10 TO BAR 

UNDISCLOSED WITNESSES AND UNTIMELY 

EXPERT OPINION 

Page No. 
C 3916 V2-C 3943 V2 

C 3944 V2-C 4033 V2 

C 4034 V2-C 4182 V2 

C 4183 V2-C 4255 V2 

C 4256 V2-C 4412 V2 

C 4413 V2-C 4520 V2 

C 4521 V2-C 4611 V2 

C 4612 V2-C 4629 V2 

C 4630 V2-C 4743 V2 
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Date Filed TitleLDescrigtion Page No. 
06/04/2019 PLAINTIFF'S RESPONSE TO THE VILLAGE'S C 4744 V2-C 4777 V2 

MOTION IN LIMINE NO. 11 CONCERNING 

PURPORTEDLY PRIVILEGED DOCUMENTS 

06/04/2019 NOTICE OF FILING 0002 C 4778 V2-C 4779 V2 

06/04/2019 PML'S OBJECTIONS TO VILLAGE'S C 4780 V2-C 4803 V2 

PRELIMINARY TRIAL EXHIBIT LIST 

06/04/2019 NOTICE OF FILING 0003 C 4804 V2-C 4805 V2 

06/04/2019 VILLAGE OF HAWTHORN WOODS' TRIAL BRIEF C 4806 V2-C 4818 V2 

06/04/2019 NOTICE OF FILING 0004 C 4819 V2-C 4820 V2 

06/04/2019 VILLAGE'S RESPONSE TO PML'S MOTION IN C 4821 V2-C 4831 V2 

LIMINE NO. 1 

06/04/2019 VILLAGE'S RESPONSE TO PML'S MOTION IN C 4832 V2-C 4842 V2 

LIMINE NO. 2 

06/04/2019 VILLAGE'S RESPONSE TO PML'S MOTION IN C 4843 V2-C 4851 V2 

LIMINE NO. 3 

06/06/2019 ORDER C 4852 V2 

06/07/2019 NOTICE OF FILING C 4853 V2-C 4854 V2 

06/07/2019 VILLAGE OF HAWTHORN WOODS' OBJECTIONS C 4855 V2-C 4887 V2 

TO PML'S TRIAL EXHIBITS 

06/12/2019 NOTICE OF MOTION C 4888 V2-C 4889 V2 

06/12/2019 VILLAGE'S EMERGENCY MOTION TO CONTINUE C 4890 V2-C 4892 V2 

TRIAL 

06/12/2019 ORDER C 4893 V2 

06/19/2019 ORDER C 4894 V2 

06/25/2019 NOTICE OF FILING C 4895 V2-C 4896 V2 

06/25/2019 ADDITIONAL APPEARANCE C 4897 V2 

06/25/2019 ADDITIONAL APPEARANCE 0002 C 4898 V2 

06/26/2019 ORDER C 4899 V2 

08/21/2019 NOTICE OF MOTION C 4900 V2-C 4901 V2 

08/21/2019 PLAINTIFF'S MOTION FOR LEAVE TO AMEND C 4902 V2-C 4945 V2 

08/23/2019 AGREED ORDER C 4946 V2 

09/20/2019 AGREED ORDER C 4947 V2-C 4948 V2 

09/25/2019 PLAINTIFF'S AMENDED ANSWER AND C 4949 V2-C 5268 V2 

AFFIRMATIVE DEFENSES TO COUNTERCLAIM 

IV & VI 
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Date Filed 
10/04/2019 

10/04/2019 

Title/Descriotion 
NOTICE OF FILING 

VILLAGE OF HAWTHORN WOODS' VERIFIED 

ANSWER TO AFFIRMATIVE DEFENSE FAILURE 

TO MITIGATE DAMAGES (COUNTERCLAIM 

COUNTS IV & VI) 

10/04/2019 NOTICE OF FILING 0002 

10/04/2019 SUBPOENA 

10/04/2019 NOTICE OF FILING 0003 

10/04/2019 SUBPOENA 0002 

10/04/2019 NOTICE OF FILING 0004 

10/04/2019 SUBPOENA 0003 

10/04/2019 NOTICE OF FILING 0005 

10/04/2019 SUBPOENA 0004 

10/04/2019 NOTICE OF FILING 0006 

10/04/2019 SUBPOENA 0005 

10/04/2019 NOTICE OF FILING 0007 

10/04/2019 SUBPOENA 0006 

10/22/2019 NOTICE OF FILING 

10/22/2019 SUBPOENA 

10/29/2019 NOTICE OF FILING 

10/29/2019 PARTIES WITNESS LIST 

11/01/2019 ORDER 

11/04/2019 NOTICE OF FILING 

11/04/2019 VILLAGE OF HAWTHORN WOODS' 

SUPPLEMENTAL TRIAL EXHIBITS 

11/05/2019 PARTIES REVISED WITNESS LIST 

11/05/2019 PLAINTIFF'S AMENDED VERIFIED ANSWER 

AND AFFIRMATIVE DEFENSES TO 

COUNTERCLAIMS IV & VI 

11/12/2019 ORDER 

11/25/2019 SUPREME COURT RULE 218 CASE MANAGEMENT 

ORDER 

01/16/2020 ORDER 

02/11/2020 AGREED ORDER FOR POST-TRIAL BRIEFING 

04/03/2020 NOTICE OF FILING 

Page No. 
C 5269 V2-C 5271 V2 

C 5272 V2-C 5277 V2 

C 5278 V2-C 5279 V2 

C 5280 V2 

C 5281 V2-C 5282 V2 

C 5283 V2 

C 5284 V2-C 5285 V2 

C 5286 V2 

C 5287 V2-C 5288 V2 

C 5289 V2 

C 5290 V2-C 5291 V2 

C 5292 V2 

C 5293 V2-C 5294 V2 

C 5295 V2 

C 5296 V2-C 5301 V2 

C 5302 V2-C 5305 V2 

C 5306 V2-C 5307 V2 

C 5308 V2 

C 5309 V2 

C 5310 V2-C 5312 V2 

C 5313 V2-C 5314 V2 

C 5315 V2-C 5316 V2 

C 5317 V2-C 5325 V2 

C 5326 V2 

C 5327 V2 

C 5328 V2 

C 5329 V2-C 5330 V2 

C 5331 V2-C 5333 V2 
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Date Filed 
04/03/2020 

Title/Description 

04/06/2020 

04/06/2020 

04/06/2020 

VILLAGE'S POST-TRIAL BRIEF 

NOTICE OF FILING 

PLAINTIFF'S POST-TRIAL CLOSING BRIEF 

PLAINTIFF'S POST-TRIAL CLOSING BRIEF 

EXHIBITS PART l 

04/06/2020 PLAINTIFF'S POST-TRIAL CLOSING BRIEF 

EXHIBITS PART 2 

04/06/2020 PLAINTIFF'S POST-TRIAL CLOSING BRIEF 

EXHIBITS PART 3 

04/06/2020 PLAINTIFF'S POST-TRIAL CLOSING BRIEF 

EXHIBITS PART 4 

04/08/2020 NOTICE OF CHANGES 

04/08/2020 NOTICE OF CHANGES 0002 

04/17/2020 NOTICE OF FILING 

04/17/2020 PLAINTIFF'S POST-TRIAL RESPONSE BRIEF 

04/17/2020 NOITCE OF FILING 

04/17/2020 TABLE OF CONTENTS AND TABLE OF 

AUTHORITIES TO PLAINTIFF'S POST-TRIAL 

CLOSING BRIEF 

04/17/2020 VILLAGE'S RESPONSE TO PML'S POST-TRIAL 

BRIEF 

04/20/2020 NOTICE OF FILING 

04/29/2020 STIPULATION AND AGREED AMENDED 

BRIEFING SCHEDULE ORDER 

05/08/2020 NOTICE OF FILING 

05/08/2020 PLAINTIFF'S POST-TRIAL REPLY BRIEF 

05/08/2020 NOTICE OF FILING 0002 

05/08/2020 VILLAGE'S REPLY IN SUPPOET OF ITS 

POST-TRIAL MOTION 

05/15/2020 ORDER PLACING CASE UNDER ADVISEMENT 

07/14/2020 ORDER PLACING CASE UNDER ADVISEMENT 

09/21/2020 ORDER PLACING CASE UNDER ADVISEMENT 

10/14/2020 NOTICE OF MOTION 

10/14/2020 VILLAGE'S MOTION TO REOPEN PROOFS 

10/15/2020 STIPULATION AND AGREED ORDER 

Page No. 
C 5334 V2-C 5388 V2 

C 5389 V2-C 5390 V2 

C 5391 V2-C 5477 V2 

C 5478 V2-C 6027 V2 

C 6042 V3-C 6732 V3 

C 6733 V3-C 7492 V3 

C 7493 V3-C 8405 V3 

C 8406 V3 

C 8407 V3 

C 8408 V3-C 8409 V3 

C 8410 V3-C 8441 V3 

C 8442 V3-C 8443 V3 

C 8444 V3-C 8449 V3 

C 8450 V3-C 8492 V3 

C 8493 V3-C 8495 V3 

C 8496 V3 

C 8497 V3-C 8498 V3 

C 8499 V3-C 8642 V3 

C 8643 V3-C 8645 V3 

C 8646 V3-C 8680 V3 

C 8681 V3 

C 8682 V3 

C 8683 V3 

C 8684 V3-C 8685 V3 

C 8686 V3-C 8706 V3 

C 8707 V3-C 8719 V3 
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12/02/2020 AMENDED NOTICE OF MOTION C 8768 V3-C 8769 V3 

12/07/2020 NOTICE OF FILING C 8770 V3-C 8771 V3 

12/07/2020 PLAINTIFF'S RESPONSE TO THE VILLAGE'S C 8772 V3-C 9591 V3 
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APPEAL TO THE APPELLATE COURT OF ILLINOIS 

SECOND JUDICIAL DISTRICT 

FROM THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT 

LAKE COUNTY, ILLINOIS 

WJLDEYE_LQPMEN_':I' LLC, AN IL_L_JNQJS 

LIMITED LIABILITY COMPANY 

Plaintiff/Petitioner Reviewing Court No: 2-20-0779 

Circuit Court/Agency No:2015CH000848 

Trial Judge/Hearing Officer:LUIS A. BERRONES 

v. 

VJLLII.G_E_ OE' HA.WTHQRN wooos_, ]1 

MUNICIPAL CORPORATION 

Defendant/Respondent 

E-FILED 1 Q 
Transaction ID: 2-20-0779 
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06/10/2019 REPORT OF PROCEEDINGS R 200-R 330 

06/10/2019 REPORT OF PROCEEDINGS 0002 R 331-R 506 

06/11/2019 REPORT OF PROCEEDINGS R 507-R 645 

06/11/2019 REPORT OF PROCEEDINGS 0002 R 646-R 791 

11/06/2019 REPORT OF PROCEEDINGS R 792-R 935 

11/06/2019 REPORT OF PROCEEDINGS 0002 R 936-R 1077 
-----------------

11/07/2019 REPORT OF PROCEEDINGS R 1078-R 1197 

11/07/2019 REPORT OF PROCEEDINGS 0002 R 1198-R 1378 

11/08/2019 REPORT OF PROCEEDINGS R 1379-R 1503 

11/08/2019 REPORT OF PROCEEDINGS 0002 R 1504-R 1655 -------------

11/18/2019 REPORT OF PROCEEDINGS R 1656-R 1800 -- - - -- --·----~--

11/18/2019 REPORT OF PROCEEDINGS 0002 R 1801-R 1842 

01/13/2020 REPORT OF PROCEEDINGS R 1843-R 1957 

01/13/2020 REPORT OF PROCEEDINGS 0002 R 1958-R 2138 ~---------

01/14/2020 REPORT OF PROCEEDINGS R 2139-R 2218 --~-----

01/14/2020 REPORT OF PROCEEDINGS 0002 R 2219-R 2389 

01/15/2020 REPORT OF PROCEEDINGS R 2390-R 2550 
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APPEAL TO THE APPELLATE COURT OF ILLINOIS 

SECOND JUDICIAL DISTRICT 

FROM THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT 

LAKE COUNTY, ILLINOIS 

PML DEVELOPMENT_LLC,AN ILLINOIS 

LIMITED LIABILITY COMPANY 

Plaintiff/Petitioner Reviewing Court No: 2-20-0779 

Circuit Court/Agency No:2015CH000848 

Trial Judge/Hearing Officer:LUIS A. BERRONES 

v. 
10 

E-FILED 
Transaction ID: 2-20-0779 

Y'.CL_Ll,.,GE:_ QF_J:iAW'J'HQEN __ WOODS,_ l,. 

MUNICIPAL CORPORATJQN 

Defendant/Respondent 

File Date: 1/27/2021 4:44 PM 
Jeffrey H. Kaplan, Clerk of the Court 
APPELLATE COURT 2ND DISTRICT 

Page .l of ll 

~c:1,~ty 
DEFENDANT 

Exllj,bit_# 
1 

DEFENDANT 2B 

PLAINTIFF 3 

DEFENDANT 3 

DEFENDANT 4 

PLAINTIFF 6 

PLAINTIFF 7 

EXHIBITS - TABLE OF CONTENTS 

R~_s c::i;- j,p_t:j,c,p/~QSl_Sl~Sl s .,i. 0.11 
DEVELOPMENT AGREEMENT & ------ ---------

RESOLUTION --- ------- --------· ----

~~g~__NQ__, 
E 15-E 25 

EMAIL FROM LOBAITO TO NEWTON E 26 

EMAIL CHAIN FROM E. FRABLE TOP. E 27-E 28 

NEWTON LOBAITO RE WEATHERSTONE -

MEETING WITH CBBEL 

WETLAND DELINEATION REPORT 

PRELIM. JURISDICTION 

DETERMINATION - ----~--------~---

E 29-E 65 

E 66-E 68 

EMAIL FROM L. FELL TO P._NEWTON, E 69-E 72 

D LOBAITO, E. FRABLE, CCL. FELL 

D. OLSON RE PARCEL 62 SITE WITH 

ATTACHMENTS, _E:'T_C::. 

EMAIL CHAIN FROM E. FRABLE TOD. E 73-E 76 

LOBAITO, CC P. NEWTON, D. OLSON, 

K. KAZENAS, M. BARLETT R.~ ___ CJ,E:Jl,_N 

FILL 
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PLAINTIFF 14 

PLAINTIFF 15 

EXHIBITS - TABLE OF CONTENTS 
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EMAIL CHAIN FROM E. FRABLE TO 

DOLSON@CBBEL.COM, CC P. NEWTON, 

D. LOBAITO L. FELL RE FW REQUEST 

CONFIRMATION, ETC 

Page No. 
E 77-E 79 

STORMWATER POLLUTION PREVENTION E 80-E 132 

PLAN 

EMAIL CHAIN FROM D. OLSON TOD. 

LOBAITO, E FRABLE, CC M. BARLETT, 

L. FELL, RJUNGWIRTH@CBBEL.COM RE 

62 ACRES WITH ATTACHMENTS, ETC 

LETTER FROM D. OLSON TOD. 

LOBAITO RE THE KRUGER SITE NORTH 

- EARTH CHANGE APPROVAL (CBBEL 

PROJECT NO. 02-65Hl60) 

EMAIL CHAIN FROM D. OLSON TOD. 

LOBAITO, E. FRABLE, CC P. NEWTON, 

RJUNGWIRTH@CCBBEL.COM, L. FELL RE 

THE 62, WITH ATTACHMENTS, ETC 

EMAIL CHAIN FROM D. POWEL TOE. 

FRABLE RE FWD THE 62, LETTER FROM 

A. ZOGRAFOS TOD. LOBAITO RE THE 

62, HAWTHORNE WOODS, ILLINOIS 

E 133-E 134 

E 135-E 140 

E 141-E 142 

E 143-E 146 

EMAIL CHAIN FROM E. FRABLE TOD. E 147-E 149 

LOBAITO, P. NEWTON RE THE 62 

LETTER FROM JUNGWORTH TO LOBAITO E 150-E 153 

PHASE I DRAWING E 154-E 158 

LETTER FROM ZOGRAFOS TO LOBAITO E 159-E 179 

EMAIL CHAIN FROM E. FRABLE TOK. E 180 

WOOLDORD RE FW 62 ACRE SITE 

LETTER FROM E. FABLE TOM. 

MANEVAL AND D. POWEL RE THE 

KRUGER SITE NORTH - EARTH CHANGE 

PHASE 1 

E 181 
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PLAINTIFF 1 7 

PLAINTIFF 18 

PLAINTIFF 18 
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PLAINTIFF 20 

PLAINTIFF 21 

DEFENDANT 21 

DEFENDANT 22 

PLAINTIFF 23 

PLAINTIFF 24 

PLAINTIFF 25 

EXHIBITS - TABLE OF CONTENTS 

Description/Possession Page No. 
MEETING MINUTES PREPARED BY KURT E 182 

WOOLFORD, BRIAN FRANK & DANIEL 

KRILL REGARDING 21035 W. KATHY 

LANE DRAINAGE REVIEW PIN 

1403303003 

MINUTES OF MEETING FROM L. FELL E 183-E 184 

TO ATTENDEES (P. NEWTON, D. 

LOBAITO, A. ZOGRAFOS, D. POWEL, 

D. OLSEN) RE 62 ACRE PARCELL 

(02-65H160) 

LETTER FROM D. OLSON TOD. 

LOBAITO RE THE KRUGER SITE NORTH 

- 62 ACRE (CBBEL) PROJECT NO. 

02-65Hl60 

E 185-E 188 

EMAIL FROM D. OLSON TO D. LO BAI TO E 18 9 

CCL. FELL, R. JUNGWIRTH, 

DEVELOPMENT@GMAIL.COM, 

ANYELO@PEARCHBROWN.COM, E FRABLE, 

ETC 

EMAIL CHAIN FROM E. FABLE TO L. 

FELL, CC D. LOBAITO, P. NEWTON, 

R. JUNGWIRTH, D. OLSEN RE 62 ACRE 

PARCEL 

E 190-E 192 

EMAIL FROM D. OLSON TOD. LOBAITO E 193-E 195 

CCL. FELL 

EMAIL CHAIN FROM E. FRABLE TOP. E 196-E 197 

NEWTON ... ATCUTS SKMBT 

EMAIL FROM FELL TO NEWTON E 198-E 222 

EMAIL FROM LOBAITO TO FRABLE E 223-E 228 

EMAIL CHAIN FROM P . NEWTON TO D. E 229-E 231 

LOBAITO RE FW COMP STORAGE BASIN 

EMAIL CHAIN FROM E 232-E 241 

ANGELO@PEARCHBROWN.COM 

EMAIL CHAIN FROM E. FRABLE TOP. E 242-E 244 

NEWTON CC D. LOBAITO 
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PLAINTIFF 27 

DEFENDANT 27 

PLAINTIFF 28 

DEFENDANT 28 

PLAINTIFF 32 

PLAINTIFF 33 

PLAINTIFF 34 

PLAINT I FF 3 6 

DEFENDANT 3 6 

DEFENDANT 37 

PLAINTIFF 41 

PLAINTIFF 42 

PLAINTIFF 44 

PLAINTIFF 45 

PLAINTIFF 46 

PLAINTIFF 46 

PLAINTIFF 49 

PLAINTIFF 50 

DEFENDANT 50 
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EMAIL CHAIN FROM L. FELL TOE. E 245-E 248 

FRABLE, CC P. NEWTON 

EMAIL CHAIN FROM B. CASTONZO TO E 249-E 253 

E. FRABLE 

LETTER FROM OJA TO MANEVAL 

LETTER FROM P. BRANKIN TO J. 

COHEN RE HAWTHORN WOODS PML 

DEVELOPMENT 

LCSMC FIELD OBERSVATION REPORT 

E 254-E 263 

E 264-E 265 

E 266-E 268 

EMAIL CHAIN FROM D. LOBAITO TOP. E 269 

NEWTON RE FW KRUGER NORTH ITEMS 

EMAIL CHAIN FROM L. FELL TOP. 

NEWTON 

E 270-E 271 

EMAIL FROM D. OLSON TOD. LABAITOE 272-E 275 

EMAIL FROM D. LABAITO TOP. 

NEWTON 

EMAIL FROM FRABLE TO LOBAITO 

EMAIL FROM POWEL TO OLSON 

EMAIL CHAIN FROM D. LOBAITO TO 

DOLSON@CBBEL.COM 

E 276 

E 277-E 283 

E 284 

E 285-E 286 

MINUTES OF MEETING FROM D. OLSON E 287-E 288 

TOE. FRABLE 

MINUTES OF MEETING FROM L. FELL E 289 

AND D. OLSON TOP. NEWTON 

EMAIL P. NEWTON TOD. LOBAITO RE E 290 

THU. 

EMAIL CHAIN FROM E. FRABLE TO L. E 291-E 293 

FELL 

EMAIL CHAIN FROM D. POWEL TOP. 

NEWTON, RE 62 ACRES - STOP WORK 

ORDER 

E 294-E 295 

LETTER FROM P . NEWTON TO D. POWEL E 2 96-E 2 9 7 

MINUTES OF MEETING FROM L. FELL E 298 

TOP. NEWTON 

EMAIL FROM ZOGIAFOS TO LOBAITO E 299-E 300 
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PLAINTIFF 53 

PLAINT I FF 5 4 

PLAINTIFF 55. 1 

PLAINTIFF 59 

PLAINTIFF 61 

PLAINTIFF 62 

PLAINT I FF 6 4 

DEFENDANT 68 

PLAINT I FF 6 9 

DEFENDANT 7 2 

PLAINTIFF 75 

PLAINTIFF 77 

PLAINTIFF 78 

PLAINTIFF 81 

DEFENDANT 81-A 

PLAINTIFF 82 

PLAINTIFF 83 
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MEMO FROM L. FELL TO J. MANCINO E 301-E 302 

MEMO FROM L. FELL TOD. POWEL E 303-E 304 

LETTER FROM P. BRANKIN TO J. E 305-E 308 

COHEN 

LETTER FROM L. FELL TOD. LOBAITOE 309-E 312 

EMAIL FROM D. LOBAITO TO D. POWEL E 313 

EMAIL FROM D. LOBAITO TO 

DADEVELOPMENT@GMAIL.COM 

E 314-E 318 

EMAIL FROM D. LO BAI TO TO L . FELL E 319 

EMAIL FROM D. LOBAITO TOP. 

NEWTON 

EMAIL FROM POWELL TO NEWTON 

EMAIL FROM D. LOBAITO TO 

DADEVELOPMENT@GMAIL.COM 0002 

EMAIL FROM POWELL TO FRABLE 

E 320-E 326 

E 327 

E 328-E 329 

E 330 

EMAIL CHAIN FROM D. LOBAITO TOD. E 331-E 332 

OLSON 

EMAIL CHAIN FROM D. LOBAITO TOT. E 333-E 335 

WILLIAMS 

D. LOBAITOS NOTES E 336-E 338 

EMAIL CHAIN FROM D. LOBAITO TOK. E 339-E 342 

CORRIGAN 

swo 
EMAIL CHAIN FROM D. LOBAITO TO 

DADEVELOPMENT@GMAIL.COM 

QUESTIONS RELATING TO THE 62 

ACRES - DRAFT 

E 343-E 344 

E 345-E 346 

E 347-E 350 

PLAINTIFF 85-2 AND 8 ... EMAIL FROM J. COHEN TO P. BRANKIN E 351-E 352 

DEFENDANT 87 

PLAINTIFF 88 

PLAINTIFF 90 

RE LARRY FROM OZ 

REVISED WETLAND DELINEATION 

REPORT (HW 1634-1678 

NOTES 

E 353-E 397 

E 398-E 401 

EMAIL CHAIN FROM J. PAULUS TO A. E 402-E 404 

CORTEZ 

ERIN CARTWRIGHT WEINSTEIN, CLERK OF THE 19th JUDICIAL CIRCUIT COURT© 

WAUKEGAN, ILLINOIS 60085 E 5 



A 078

128770

SUBMITTED - 20500311 - Thomas McCabe - 12/1/2022 10:11 AM

Table of Contents 

Page -6_ of li 

Party Exhibit# 
DEFENDANT 90 

PLAINTIFF 91 

PLAINTIFF 92 

PLAINTIFF 94 

DEFENDANT 95 

PLAINTIFF 97 

PLAINTIFF 100 

PLAINTIFF 102 

DEFENDANT 102 

DEFENDANT 103 

DEFENDANT 104 

DEFENDANT 105 

PLAINTIFF 106 
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PLAINTIFF 112 
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LETTER FROM CHERNICH TO POWELL E 405-E 406 

(HEY0035-36) 

EMAIL CHAIN FROM J, PAULUS TOD. E 407-E 408 

LOBAITO 

EMAIL CHAIN FROM D. LOBAITO TOE. E 409-E 410 

FRABLE 

EMAIL CHAIN FROM D. LOBAITO TOM. E 411-E 413 

MANCINO 

LETTER FROM CHERNICH TO POWELL 

(PML00326-00330) 

E 414-E 418 

EMAIL CHAIN FROM D. LOBAITO TOE. E 419-E 420 

FRABLE 0002 

PEARSON'S REVISED PLAN THE KRUGERE 421-E 423 

SET NORTH, HAWTHORN WOODS, IL 

LETTER FROM D. LOBAITO TOM. 

MANEVAL 

PLANS FROM PBA (CBBE 1357-1358) 

EMAIL FROM RAUCH TO POWELL 

(PML00345) 

EMAIL FROM POWELL TO RAUCH 

(PML00346) 

EMAIL FROM RAUCH TO POWELL 

(PML00347-00348) 

E 424 

E 425-E 426 

E 427 

E 428 

E 429-E 430 

EMAIL CHAIN FROM D. OLSON TOE. E 431-E 433 

FRABLE 

LETTER FROM ZOGRAFOS TO LOBAITO E 434-E 435 

(CBBE6409-6410) 

EMAIL CHAIN FROM D. LOBAITO TOP. E 436-E 437 

NEWTON 

EMAIL FROM RAUCH TO POWELL 

(PML003604-00362) 

E 438-E 440 

EMAIL CHAIN FROM E. FRABLE TOD. E 441-E 442 

LOBAITO 

EMAIL CHAIN FROM D. LOBAITO TOD. E 443-E 444 

OLSON 0002 
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LOBAITO 

PLAINTIFF 115 EMAIL CHAIN FROM L. FELL TOM. E 446-E 448 

VEIT 

DEFENDANT 115 LETTER FROM RAUCH TO DAVIS E 449-E 452 

(HW014685-014687) 

PLAINTIFF 116 PG. 3 ONLY OF 01-11-13 PLAN SET E 453 

PLAINTIFF 117 PG. 3 ONLY OF THE 02-08-13 PLAN E 454 

SET 

PLAINTIFF 118 PGS. 3-4 OF 08-06-13 PLAN SET E 455 

PLAINTIFF 119 PG. 3 OF 09-09-14 PLAN SET E 456 

DEFENDANT 119 EMAIL FROM LOBAITO TO POWELL E 457-E 4 61 

(PML00398-00402) 

PLAINTIFF 122 EMAIL FROM L. FELL TOP. NEWTON E 462-E 485 

PLAINTIFF 123 LETTER TOD. LOBAITO FROM R. E 486-E 489 

JUNGWIRTH 

PLAINTIFF 124 EMAIL FROM LEE FELL T PAMELA E 490-E 519 

NEWTON 

PLAINTIFF 125 EMAIL FROM L. FELL TO D. LOBAITO E 520 

PLAINTIFF 126 EMAIL FROM L. FELL TO M. VEIT E 521-E 530 

PLAINTIFF 127 MINUTES OF MEETINGS FROM L. FELL E 531-E 532 

PLAINTIFF 128 EMAIL FROM L. FELL TOM. E 533 

VEIT 0002 

PLAINTIFF 130 EMAIL FROM L. FELL TOM. E 534-E 535 

VEIT 0003 

PLAINTIFF 132 DRAFT MEMO FROM L. FELL TO J. E 536-E 538 

MANCINO 

PLAINTIFF 133 EMAIL FROM L. FELL TO D. POWEL E 539-E 540 

PLAINTIFF 135 EMAIL FROM L. FELL TO D. E 541-E 549 

LOBAITO 0002 

PLAINTIFF 137 EMAIL FROM L. FELL TOM. E 550-E 554 

VEIT 0004 

PLAINTIFF 139 EMAIL FROM L. FELL TOD. E 555 

LOBAITO 0003 
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DEFENDANT 170 

PLAINTIFF 171 

PLAINTIFF 173 

PLAINTIFF 178 

DEFENDANT 178 
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DEFENDANT 181 

PLAINTIFF 182 
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DEFENDANT 196 
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SECRETARY OF STATE PRINT OUT PML E 556-E 557 

(MANEVAL 12) 

EMAIL CHAIN FROM D. OLSON TO 

RJUNGWIRTH@CBBEL.COM 

E 558 

EMAIL CHAIN FROM D. LOBAITO TOP. E 559-E 560 

NEWTON 0002 

EMAIL FROM A. ZOGRAFOS TOD. 

LOBAITO 

LETTER TOD. LOBAITO FROM D. 

OLSON 

E 561 

E 562-E 565 

LETTER FROM D. OLSON TO LOBAITO E 566-E 568 

LETTER FROM D. OLSON TOD. E 569-E 572 

LOBAITO 

EMAIL FROM D. OLSON TO A. 

ZOGRAFOS 

LETTER FROM D. OLSON TOD. 

LOBAITO 0002 

SESC (CBBE 2326-2330) 

LETTER FROM D. OLSON TOD. 

LOBAITO 0003 

LETTER FROM D. OLSON TOD. 

LOBAITO 0004 

E 573 

E 574-E 575 

E 576-E 580 

E 581-E 584 

E 585-E 592 

EMAIL FROM D. LOBAITO TO D. OLSON E 593-E 595 

SESC (CBBE 2346-2352) 

EMAIL FROM D. LOBAITO TOD. 

OLSON 0002 

E 596-E 602 

E 603 

MEETING MINUTES FROM L. FELL E 604 

SESC (CBBE 2441-2445) E 605-E 609 

EMAIL FROM S. RAUCH TOM. NAVIS E 610-E 615 

EMAIL CHAIN FROM L. FELL TOM. E 616-E 624 

LAMOURT 

REPORT OF SOILS EXPLORATION 

CHRISTOPHER B. BURKE'S OPINION 

LETTER REPORT 

SESC (CBBE 0254-0260) 

E 625-E 638 

E 639-E 643 

E 644-E 650 
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PLAINTIFF 211 LETTER FROM R. GARDINER AND K. E 651-E 652 

WOOLFORD 

PLAINTIFF 215 EMAIL FROM L. FELL TO D. LOBAITO E 653-E 662 

TOM. MANCINO 

DEFENDANT 217 TAB 14 ... DECI REPORTS 

DEFENDANT 217 TAB 18 ... DECI REPORTS 0002 

DEFENDANT 217 TAB 18 ... DECI REPORTS 0003 

DEFENDANT 217 TAB 19 ... DECI REPORTS 0004 

DEFENDANT 217 TAB 20 ... DECI REPORTS 0005 

DEFENDANT 217 TAB 20 ... DECI REPORTS 0006 

DEFENDANT 217 TAB 20 ... DECI REPORTS 0007 

DEFENDANT 217 TAB 20 ... DECI REPORTS 0008 

E 663-E 665 

E 666-E 669 

E 670-E 672 

E 673-E 677 

E 678-E 680 

E 681-E 683 

E 684-E 686 

E 687-E 689 

PLAINTIFF 227 

PLAINTIFF 229 

PLAINTIFF 230 

PLAINTIFF 231 

PLAINTIFF 232 

EMAIL FROM K. KAZENAS TO K. BAKER E 690 

VILLAGE OF HAWTHORN WOODS INVOICE E 691 

PLAINTIFF 233 

PLAINTIFF 234 

PLAINTIFF 240 

PLAINTIFF 242 

PLAINTIFF 243 

PLAINTIFF 249 

PLAINTIFF 252 

PLAINTIFF 254 

PLAINTIFF 256 

EMAIL FROM K. KAZENAS TO D. POWEL E 692-E 693 

INVOICE #10041 

EMAIL FROM D. LOBAITO TOD. 

POWEL 0002 

EMAIL FROM D. LOBAITO TOE. 

FRABLE 

VILLAGE OF HAWTHORN WOODS DRAW 

DOWN 

EMAIL CHAIN FROM D. LOBAITO TO 

DADEVELOPMENT@GMAIL.COM 0002 

E 694 

E 695-E 697 

E 698 

E 699-E 703 

E 704-E 705 

EMAIL CHAIN FROM D. LOBAITO TOD. E 706-E 708 

POWELL 

EMAIL FROM D. LOBAITO TO 

MGTSNOWMAN@AOL.COM 

MEMO FROM D. OLSON TO LOBAITO 

EMAIL CHAIN FROM L. FELL TOP. 

NEWTON 0002 

EMAIL FROM FELL TOK. CORRIGAN 

E 709 

E 710-E 712 

E 713-E 715 

E 716-E 723 

EMAIL CHAIN FROM D. LOBAITO TOM. E 724-E 725 

MANCINO 0002 
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PLAINTIFF 275 EMAIL FROM P. NEWTON TO A. MAIDEN E 738-E 739 

PLAINTIFF 278 EMAIL CHAIN FROM A. MAIDEN TOP. E 740-E 744 
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PLAINTIFF 278.1 ATTACHMENT TO PX278 E 745 

PLAINTIFF 280 REVISED CONCEPTUAL SITE PLAN E 746 

DEFENDANT 282 APPROVED ENGINEERING PLANS (CBBE E 747-E 756 

8397-8406) 
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DEFENDANT 304 PML SUBMITS FULL GRADING PLAN E 784-E 794 

DEFENDANT 312 SESC (HW001803-1805) E 795-E 797 

DEFENDANT 313 SESC (HW001803-1805) 0002 E 798-E 802 

DEFENDANT 314 SESC (HW001806-1810) E 803-E 807 

PLAINTIFF 315 INVOICE 251917 E 808 

DEFENDANT 315 SESC (HW001811-1815) E 809-E 815 

PLAINTIFF 316 GRADINA PLAN - SOIL BORING E 816 

LOCATIONS 

PLAINTIFF 317 TRANSMITTAL REPORT OF PRELIMINARY E 817-E 820 

CONCEPT PLAN 

DEFENDANT 317 SESC (HW001842-1843) E 821-E 822 
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DEFENDANT 333 SESC MEMO (HW002831-2835) E 897-E 901 

DEFENDANT 334 SESC (HW0112 64-11269) E 902-E 907 

DEFENDANT 335 SESC MEMO (HW002836-2841) E 908-E 913 

DEFENDANT 336 SESC MEMO (HW002842-2847) E 914-E 919 

DEFENDANT 337 SESC MEMO (HW002848-2852) E 920-E 924 

PLAINTIFF 338 EMAIL FROM DAN POWEL TO PAM E 925 

NEWTON 

DEFENDANT 338 SESC (HW003387-3389) E 926-E 928 

PLAINTIFF 339 EMAIL FROM ERIKA FRABLE TO DONNA E 929 

LOBAITO 

DEFENDANT 339 SESC MEMO (HW002853-2859) E 930-E 936 

PLAINTIFF 340 LETTER FROM JOSEPH COHEN TO P. E 937-E 984 

BRANKIN 

DEFENDANT 340 SESC MEMO (HW002860-2866) E 985-E 991 

PLAINTIFF 345 CONTACT LIST FOR COMMUNITIES E 992-E 998 

DEFENDANT 345 REDEMPTION AND TAX BILLS E 999-E 1005 

PLAINTIFF 346 EXHIBIT 1 OF EXHIBIT 9 E 1006 
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E 1007-E 1009 

E 1010 

E 1011-E 1012 

LETTER FROM ANGELO ZOGRAFOS TOD. E 1013-E 1019 

LOBAITO 

STOP WORK ORDER PERMIT #20120389 E 1020-E 1021 

STOP WORK ORDER PERMIT #20130060 E 1022-E 1024 

STOP WORK ORDER PERMIT #20130294 E 1025-E 1027 

STOP WORK ORDER PERMIT# 20140435E 1028-E 1030 

STOP WORK ORDER PERMIT #20150352 E 1031-E 1033 

EMAIL FROM DARREN OLSON TO DONNA E 1034-E 1059 

LOBAITO 

BUDGET 62 ACRE SITE HAWTHORN 

WOODS 

E 1060-E 1086 

PLAINTIFF 365-2 THRO ... BUDGET 62 ACRE SITE HAWHTORN E 1087-E 1089 

PLAINTIFF 366 

PLAINTIFF 367 

PLAINTIFF 368 

PLAINTIFF 369 

PLAINTIFF 371 

PLAINTIFF 380 

PLAINTIFF 381 

PLAINTIFF 384 

PLAINTIFF 385 

PLAINTIFF 386 

WOODS 

BUDGET 62 ACRE SITE HAWTHORN 

WOODS 0002 

CUSTOMERS LOST VOLUME 

SPECIAL WARRANTY DEED FILE 

#6906838 

E 1090-E 1092 

E 1093-E 1095 

E 1096-E 1098 

PURCHASE AGREEMENT FOR 62 ACRES E 1113 V2-E 1132 V2 

COLOR GRADING SCENARIOS WITH E 1133 V2 

LAYERS 

LETTER FROM LEE FELL TO DONNA 

LOBAITO 

(GROUP) DA DEVELOPMENT LLC 

EROSRON CONTROL COST 

(GROUP) DA DEVELOPMENT LLC 

ENGENEERING COST 

(GROUP) DA DEVELOPMENT LLC 

EQUIPMENT COST 

E 1134 V2-E 1138 V2 

E 1139 V2-E 1376 V2 

E 1377 V2-E 1489 V2 

E 1490 V2-E 1590 V2 

(GROUP) DA DEVELOPMENT LLC REPAIRE 1591 V2-E 1856 V2 

COST 
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PLAINTIFF 398 

PLAINTIFF 400 
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PLAINT I FF 4 11 
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(GROUP) DA DEVELOPMENT LLC LABOR E 1857 V2-E 2650 V2 

COST 

PHOTOGRAPHS OF SITE 

PHOTOGRAPHS OF SITE 0002 

E 2651 V2-E 2676 V2 

E 2677 V2-E 2678 V2 

VILLAGE OF HAWTHORN WOODS PERMIT E 2679 V2-E 2681 V2 

#20140648 

LETTER FROM CHRISTOPHER BURKE 

ENG. TO U.S. ARMY CORPS 

REVISED ENGINEERING PLANS 

VILLAGE OF HAWTHORN WOODS 

#20140648 

EMAIL FROM DARREN OLSON TO 

MELYSSA NAVIS 

E 2682 V2-E 2683 V2 

E 2684 V2-E 2689 V2 

E 2690 V2 

E 2691 V2-E 2694 V2 

EMAIL FROM LARRY ZABLOCK TO MITCHE 2695 V2-E 2704 V2 

MANEVAL 

LETTER FROM LARRY ZABLOCK TO 

MITCH MANEVAL 

E 2705 V2-E 2706 V2 

EMAIL FROM JOSEPH COHEN TO LARRY E 2707 V2 

ZABLOCK 

EMAIL CHAIN FROM DONNA LOBAITO TOE 2708 V2 

TERRY WILLIAMS 

EMAIL CHAIN FROM LEE FELL TO 

DONNA LOBAITO 

E 2709 V2 

EMAIL CHAIN FROM KANDY PATTON TO E 2710 V2 

DONNA LOBAITO 

EMAIL CHAIN FROM KURT WOOLFORD TO E 2711 V2 

DONNA LOBAITO 

EMAIL CHAIN FROM PETER GENET TO E 2712 V2-E 2713 V2 

ERIKA FRABLE 

VILLAGE OF HAWTHORN WOODS STREET E 2714 V2-E 2817 V2 

MAINTENANCE PLAN 

DA DEVELOPMENT LLC - INCOME 

STATEMENTS 2017 

DA DEVELOPMENT LLC - INCOME 

STATEMENTS 2018 

E 2818 V2-E 2836 V2 

E 2837 V2-E 2862 V2 
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MONTH 

PLAINTIFF 466 PHOTOS OF SITES E 3143 V2-E 3145 V2 

PLAINTIFF 467 TAX DISMISSAL ORDER 18 TD 55 E 3146 V2 

PLAINTIFF 468 TAX DISMISSAL ORDER 18 TD 36 E 3147 V2 

PLAINTIFF 471 010 TAX REDEMPTION E 3148 V2-E 3149 V2 

PLAINTIFF 472 010 SHOWING OPEN SECOND E 3150 V2 

INSTALLMENT OF 2015 TAX 

PLAINTIFF 473 014 TAX REDEMPTION DATES E 3151 V2 

PLAINTIFF 474 014 TAX REDEMPTIONS E 3152 V2-E 3153 V2 

PLAINTIFF 475 LAKE COUNTY, IL PROPERTY TAX E 3154 V2 

INFORMATION (017 PARCEL) PAID 

THRU 2018 

PLAINTIFF 476 SITE PHOTOS 10242019 E 3155 V2-E 3164 V2 
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NOTICE OF FILING and PROOF OF SERVICE

 

In the Supreme Court of Illinois 

 

PML DEVELOPMENT, LLC,   ) 

       ) 

   Plaintiff-Appellant,  ) 

v.       )  No. 128770 

       ) 

VILLAGE OF HAWTHORN WOODS,  ) 

       ) 

   Defendant-Appellee.  ) 

 

 The undersigned, being first duly sworn, deposes and states that on December 1, 2022, the 

Brief and Appendix of Plaintiff-Appellant was electronically filed and served upon the Clerk of 

the above court.  On December 1, 2022, service of the Brief will be accomplished electronically 

through the filing manager, Odyssey EfileIL, to the following counsel of record: 

Patrick T. Brankin 

Nicholas D. Standiford 

Michael E. Kujawa 

SCHAIN, BANKS, KENNY & SCHWARTZ, 

LTD. 

pbrankin@schainbanks.com  

nstandiford@schainbanks.com  

mkujawa@schainbanks.com 

 

Timothy D. Elliott 

Kaitlyn A. Wild 

RATHJE WOODWARD LLC 

telliott@rathjewoodward.com 

KWild@rathjewoodward.com 

 

Within five days of acceptance by the Court, the undersigned states that 13 paper copies of 

the Brief bearing the court’s file-stamp will be sent to the above court. 

 

      /s/ Don R. Sampen    

      Don R. Sampen 

 Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil 

Procedure, the undersigned certifies that the statements set forth in this instrument are true and 

correct. 

 

      /s/ Don R. Sampen    

      Don R. Sampen 
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