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NATURE OF THE CASE

Dominik Bochenek was convicted of identity theft after a jury trial and

was sentenced to 30 months probation and 30 days periodic imprisonment.

This is a direct appeal from the judgment of the court below. No issue

is raised challenging the charging instrument. 

ISSUE PRESENTED FOR REVIEW

Whether the Illinois venue provision for prosecution of identity theft,

720 ILCS 5/1-6(t)(3), allowing for proper venue in the county where the

victim resides, violates the Illinois Constitution’s provision granting the

defendant a right to be tried in the county where the alleged offense occurred.
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CONSTITUTIONAL PROVISION AND STATUTES INVOLVED 

§ 8. Rights after Indictment

In criminal prosecutions, the accused shall have the right . . . to have a
speedy public trial by an impartial jury of the county in which the offense is
alleged to have been committed.

Ill. Const. 1970, Art. I, § 8

-----------------------------------------------------------------------------------------------------------
§ 16-30. Identity theft.

(a) A person commits identity theft when he or she knowingly:
(1) uses any personal identifying information or personal identification
document of another person to fraudulently obtain credit, money, goods,
services, or other property;

* * *
(3) obtains, records, possesses, sells, transfers, purchases, or manufactures
any personal identifying information or personal identification document of
another with intent to commit any felony;

(4) uses, obtains, records, possesses, sells, transfers, purchases, or
manufactures any personal identifying information or personal identification
document of another knowing that such personal identifying information or
personal identification documents were stolen or produced without lawful
authority;

720 ILCS 5/16-30(a)(1), (3), (4) (2017) 

-----------------------------------------------------------------------------------------------------------
§ 1-6. Place of trial.

(t) A person who commits the offense of identity theft or aggravated identity
theft may be tried in any one of the following counties in which: (1) the
offense occurred; (2) the information used to commit the offense was illegally
used; or (3) the victim resides.

720 ILCS 5/1-6(t) (2017) 

-2-
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STATEMENT OF FACTS

On April 26, 2016, Dominik Bochenek was charged in DuPage County with

one count of identity theft and one count of use of an unissued credit card. (C.

29-30). The charges stemmed from an incident occurring on June 18, 2015, where

Bochenek allegedly used Anthony Fatigato’s credit card to purchase less than

$300 worth of cigarettes at a gas station in Lake County. (C. 29-30).

The defense filed a motion to dismiss the charges based on lack of jurisdiction

due to improper venue. (C. 120). Defense counsel argued that, although  the venue

statute allows jurisdiction for identity theft in the county where the victim resided,

article I, section 8 of the Illinois Constitution required venue to be in the county

where the crime occurred. (C. 128). Counsel argued that because the statute and

the constitution conflicted, the statute was void. (R. 65). The court denied the motion

to dismiss. (C. 128).

At the jury trial, Dominik Bochenek testified that he used Mr. Fatigato’s

credit card at the Marathon gas station in Palatine, but he believed he was

authorized to do so because the card was given to him by his girlfriend. (R. 352).

For the State, Anthony Fatigato testified that he parked his car in his

driveway and left his wallet in the car overnight. (R. 212). When he went back

to his car in the morning, his wallet was missing. (R. 213). His credit card was

used at a Marathon Gas Station in Palatine. (R. 215). Fatigato did not shop at

the Marathon Gas Station on June 18, 2015, he did not know Dominik Bochenek,

and he did not give anyone authority to use his credit card. (R. 218).

Detective Wayda testified that she went to the Marathon gas station in

Palatine and saw a video with a black Toyota, and a person buying two cartons
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of Newport cigarettes. (R. 243). Wayda compared the photos from the surveillance

footage to other photos of Dominik Bochenek and testified that he was the person

in the gas station surveillance videos. (R. 251).

The State presented evidence of two other crimes involving Bochenek’s use

of other peoples’ credit cards at gas stations. The court dismissed the use of an

unissued credit card charge pursuant to a motion for directed verdict. (C. 153).

Bochenek was found guilty of identity theft and was sentenced to 30 days periodic

imprisonment, and 30 months probation. (C. 165).

On appeal, Bochenek argued, in part, that section 1-6(t)(3) of the venue

statute, allowing venue in the county in which the victim resides, is facially

unconstitutional. This special provision of the venue statute violates the defendant’s

right to be tried in the county where the crime allegedly occured because no element

of section 16-30(a)(1) is connected to the location of the victim’s residence. People

v. Bochenek, 2020 IL App (2d) 170545, ¶¶ 27-28. The Second District rejected this

argument and held that venue was proper because "the victim's possessory interest

in his or her personal identifying information or personal identifying document

is where the victim resides." Bochenek, 2020 IL App (2d) 170545 ¶ 31. It also found

that the legislature was authorized to provide exceptions to the defendant’s

constitutional right to venue. Id. Bochenek further argued that he did not knowingly

waive his right to a 12-member jury, and that the other crimes evidence was highly

prejudicial. Bochenek, 2020 IL App (2d) 170545, ¶¶ 41-69. The Second District

rejected those arguments and affirmed Bochenek’s conviction. Bochenek, 2020

IL App (2d) 170545, ¶ 70. This Court granted Bochenek’s petition for leave to appeal

on May 27, 2020.
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ARGUMENT

The Illinois venue provision for prosecution of identity theft, 720 ILCS
5/1-6(t)(3), allowing for venue in the county where the victim resides,
violates the Illinois Constitution’s provision granting the defendant a
right to be tried in the county where the alleged offense occurred.

Bochenek was charged in Dupage County with identity theft in that he

knowingly used Anthony Fatigato’s credit card to fraudulently obtain goods. (C.

29). The State alleged that Bochenek used this credit card at the Marathon Gas

Station in Palatine, Illinois. (C. 106; R. 29). The Marathon Gas Station at 20235

N. Rand Road, Palatine, Illinois, is in Lake County. (C. 120). Defense counsel moved

to dismiss the indictment for improper venue because the Illinois Constitution

grants the defendant a right to be tried in the county where the alleged offense

occurred. (C. 120). The court denied the motion, and found that 720 ILCS 5/1-6(t)(3)

conveys proper venue in the county where the victim resides. (R. 63). Because

that venue provision is unconstitutional, the court erred in denying the motion

to dismiss, and Bochenek’s conviction for identity theft should be reversed.

Standard of Review

It is well settled that statutes are presumed constitutional and that a party

challenging the constitutionality of a statute has the burden of establishing its

invalidity. People v. Wright, 194 Ill.2d 1, 24 (2000). For a statutory provision to

be facially unconstitutional, the challenging party “must establish that no set

of circumstances exists under which the Act would be valid.” Kakos v. Butler, 2016

IL 120377, ¶ 9 (citing United States v. Salerno, 481 U.S. 739, 745 (1987), and In

re C.E., 161 Ill.2d 200, 210–11 (1994)). A challenge to the constitutionality of a

statute may be raised at any time. In re M.I., 2013 IL 113776, ¶ 39 (2013). This

Court reviews de novo the constitutionality of a statute. People v. Malchow, 193
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Ill.2d 413, 418 (2000).

A. 720 ILCS 5/1-6(t)(3) violates the defendant’s constitutional
right to be tried in the county where the alleged offense
occurred when the defendant is accused of violating 720 ILCS
5/16-30(a)(1).

The Illinois Constitution grants to every defendant in a post-indictment

criminal proceeding the right “to have a speedy public trial by an impartial jury

of the county in which the offense is alleged to have been committed.” Ill. Const.

1970, Art. I, § 8 (emphasis added); see also People v. McClellan, 46 Ill. App. 3d

584, 587 (4th Dist. 1977); People v. Hill, 68 Ill. App. 2d 369, 373 (1st Dist. 1966)

(every defendant “has a constitutional right to trial in the county in which the

offense is alleged to have been committed”). “The provision for trial in the vicinity

of the crime is a safeguard against the unfairness and hardship involved when

an accused is prosecuted in a remote place.” U.S. v. Cores, 356 U.S. 405, 407 (1958).

Proper venue should be construed to prevent the prosecution from arbitrarily

choosing “a tribunal favorable to it.” Travis v. United States, 364 U.S. 631, 634

(1961); see generally Williams v. Illinois State Scholarship Comm’n, 139 Ill. 2d

24, 41-42 (1990) (This Court struck down a civil venue provision as violating

plaintiff’s due process right to meaningful access to courts).

Although the constitution confers this right upon all defendants, its judicial

interpretation reveals that this right may be waived unless challenged prior to

trial. People v. Gallegos, 293 Ill. App. 3d 873, 876–77 (3rd Dist.1997) (the State’s

requirement to prove venue substantively as an element of the offense was a common

law obligation rather than a constitutional one, “[t]herefore, its extinguishment

by the legislature does not constitute a violation of the separation of powers

doctrine”). Although venue is no longer an element of the offense, the county in

-6-
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which the crime is alleged to have occurred must still be set forth in the charging

instrument in order to confer jurisdiction on the trial court in such county. See

725 ILCS 5/111–3(a)(4) (2017); Hill, 68 Ill.App.2d at 373. An action filed in the

wrong county remains subject to a motion to dismiss. 725 ILCS 5/114-1(a)(7) (2017)

(defendant must make a prima facie showing that venue is improper and the motion

will be granted if the State fails to show by a preponderance of the evidence that

venue is proper); Gallegos, 293 Ill. App. 3d at 879. In this case, Bochenek properly

challenged venue in a motion to dismiss prior to trial. (C. 120; R. 65).

Illinois’ place of trial statute states, “[c]riminal actions shall be tried in

the county where the offense was committed, except as otherwise provided by

law.” 720 ILCS 5/1-6(a) (2017). The statute specifies which county has proper

jurisdiction over different types of crimes when the location of the crime is complex.

For example, “if an offense is committed upon any railroad car, vehicle, watercraft

or aircraft passing within this State, and it cannot readily be determined in which

county the offense was committed, the offender may be tried in any county through

which such railroad car, vehicle, watercraft or aircraft has passed.” 720 ILCS 5/1-6(f)

(2017). As another example, “money laundering may be tried in any county where

any part of a financial transaction in criminally derived property took place or

in any county where any money or monetary instrument which is the basis for

the offense was acquired, used, sold, transferred or distributed to, from or through.”

720 ILCS 5/1-6(q) (2017). Still, all of these provisions draw a connection between

the county and the location where the defendant’s criminal conduct took place.

Unlike the other provisions in the statute, the special venue provision for

identity theft provides venue in a county as an alternative to where the offense

-7-
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occurred. It allows a prosecution to be commenced in any county where “(1) the

offense occurred; (2) the information used to commit the offense was illegally used;

or (3) the victim resides.” 720 ILCS 5/1-6(t) (2017). Here, the prosecution was brought

in the county where the victim, Fatigato, resided and not where the offense occurred.

(R. 62, 65). This provision violates the Illinois Constitution because the constitution

grants the defendant a right to be tried only in “the county in which the offense

is alleged to have been committed.” Ill. Const. 1970, Art. I, § 8. The constitution

does not allow proper venue in counties convenient to the victim of a crime, nor

does it allow the legislature to arbitrarily convey venue to other counties. Williams,

139 Ill. 2d at 42. 

In Kakos, this Court struck down a statute that amended the right to a

jury trial from twelve members to six because the Illinois Constitution’s right

to a jury includes the “essential” right that the jury consist of twelve members.

Kakos v. Butler, 2016 IL 120377, ¶¶  28-29. The statute was facially unconstitutional

because it conflicted with the constitution and there was “no set of circumstances”

in which the act could be valid. Id.; see also People v. Aguilar, 2013 IL 112116,

¶ 21 (a statute that conflicts with “a personal right that is specifically named in

and guaranteed” by the constitution is facially unconstitutional and void).

In this case, Bochenek was charged with a violation of 720 ILCS 5/16-30(a)(1)

(2015), which states that a person commits the offense of identity theft by knowingly

“us[ing] any personal identifying information or personal identification document

of another person to fraudulently obtain credit, money, goods, services, or other

property.” 720 ILCS 5/16-30(a)(1) (2015). The elements can be separated into:

(1) knowing (2) use (3) of any personal identifying information or personal
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identification document of another person (4) to fraudulently obtain (5) credit

or money or goods or services or other property.  People v. Bochenek, 2020 IL App

(2d) 170545 ¶ 29. The active verbs providing a situs for venue thus occur where

the defendant knowingly (1) uses personal identifying information of another,

and (2) fraudulently obtains goods or services. People v. Montoya, 373 Ill. App.

3d 78, 84 (2d Dist. 2007). Regardless of how the elements are broken up, no element

or aspect of the defendant’s alleged criminal conduct is connected to the location

of the victim’s residence.

Bochenek was improperly tried in Dupage County for a crime that occurred

in Lake County. Bochenek allegedly used the personal identifying information

of Anthony Fatigato in Lake County when he presented Fatigato’s credit card

to the clerk of the Marathon gas station. (C. 106). Bochenek then obtained $143.70

worth of cigarettes, still at that gas station in Lake County. (R. 215). Bochenek

was not charged with theft, there was no evidence presented that he burglarized

Fatigato’s vehicle, and section 16-30(a)(1) does not include an element referring

to where the personal identifying information is obtained from. Thus, Dupage

County was not a county where the alleged identity theft occurred, and the location

of the victim’s residence was irrelevant to the identity theft. Therefore, venue

was not proper in Dupage County and the court erred in denying Bochenek’s motion

to dismiss. 

No Illinois cases have previously addressed the constitutionality of the identity

theft venue provision. However, the Supreme Court of Georgia addressed an almost

identical issue in State v. Mayze, 280 Ga. 5 (2005), and the opinions of the majority

and the dissent provide guidance. See People v. Bensen, 2017 IL App (2d) 150085

-9-
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¶ 30 (where there is no Illinois authority on a particular issue, a reviewing court

may look to foreign jurisdictions to provide persuasive authority). In Mayze, the

victim misplaced his wallet in Fulton County, the defendant “accessed [the victim’s]

credit history” in Dekalb County, and the defendant was charged in Clayton County,

where the victim resided. Mayze, 280 Ga. at 5.  The Georgia Constitution, similar

to the Illinois Constitution, provides that “all criminal cases shall be tried in the

county where the crime was committed.” Ga. Const. art. VI, § 2, ¶ VI. 

On reconsideration, the majority found that the legislature could provide

proper venue for prosecution of identity theft in the county where the victim resides

because identity theft is a continuing offense, and the victim’s residence is the

location of the lawful identity. Id. at 7. The Mayze court recognized that Illinois’

venue provision for identity theft was comparable to Georgia’s. Id. at 5. It should

be noted that the elements of identity theft alleged in Mayze differ from the elements

of identity theft alleged here. See Ga. Code Ann. § 16-9-121 (2005).

Three justices dissented and found that venue for identity theft is only proper

in a county where the elements of the offense occurred. Mayze, 280 Ga. at 16 (Melton

J., dissenting). The dissent agreed with the majority that identity theft could be

a continuing offense, but the legislature could only provide venue in counties where

the defendant commits an act in furtherance of the crime. Id. at 12. The dissent

found that, although the county where the victim resides might be the location

where the effects of the crime are most strongly felt, it was not a situs of a continuing

offense because it was not where the crime began, continued, or was completed.

Id. at 14; see also State v. Coty, 48 Kan. App. 2d 705, 708 (2013) (venue for criminal

use of a financial card, arising from defendant's alleged use of a credit card number
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without cardholder's consent, was improper in county where cardholder resided

because that was not the county where the crime occurred).

The Mayze dissent has the better position because it connects the venue

to the defendant’s conduct in committing the offense, which is consistent with

the defendant’s constitutional right to venue where the offense occurred. By contrast,

the location of the victim’s lawful identity is unrelated to the defendant’s actions

in committing the offense based on the elements of the crime as charged. Likewise,

in this case, no aspect of identity theft as charged under section 16-30(a)(1) occurred

where the victim resided. Illinois’ statute providing venue in that county, therefore,

violates a defendant’s constitutional right to be tried in the county where the offense

allegedly occurred. Ill. Const. 1970, Art. I, Sec. 8.

B. The Second District Appellate Court incorrectly held that
venue is proper in the county where the victim resides even
when no aspect of the crime occurred there.

In this case, the Second District relied on the Mayze majority to find that

personal “identification information is intangible and resides with the victim.”

People v. Bochenek, 2020 IL App (2d) 170545 ¶ 34. The court therefore found that

the venue provision is consistent with the constitution because “the offense of

identity theft occurs both where the physical acts occur as well as where the

intangible identification information is located: in the victim’s residence.” Bochenek,

2020 IL App (2d) 170545 ¶ 35. However, this finding fails to connect the venue

to the elements of the offense, or the location where any criminal conduct occurs.

The personal identification information relevant to the offense was not some

intangible content as asserted by the appellate court; it was a credit card being

used by Bochenek in Lake County. The Court’s ruling is based on the effects of
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the crime, however that is inconsistent with the constitutional right to be tried

in the county where the crime allegedly occurred. See United States v. Bin Laden,

146 F. Supp. 2d 373, 378 (S.D.N.Y. 2001) (holding that the effects of a crime cannot

serve as the basis for proper venue unless the effects of the crime are a necessary

element of the offense).

The appellate court noted that the venue statute begins with the phrase,

“Criminal actions shall be tried in the county where the offense was committed,

except as otherwise provided by law.” 720 ILCS 5/1-6 (2017). The appellate court

claimed that this provision both implements the defendant’s constitutional right

to be tried in the county where the offense allegedly occurred, and also authorizes

the legislature to provide exceptions to that constitutional right.  Bochenek, 2020

IL App (2d) 170545 ¶ 31. Bochenek agrees that the legislature can define where

a crime occurs, as it does throughout section 1-6, and it could potentially limit

where venue is proper, thereby excluding counties where some aspects of a crime

may have occurred. However, the legislature cannot provide exceptions to the

constitution that conflict with a constitutional right because “a law repugnant

to the constitution is void.” Marbury v. Madison, 5 U.S. 137, 180 (1803). Thus,

the General Assembly cannot provide venue in counties in addition to where the

crime is alleged to have occurred without violating the constitution.

The appellate court also went into detail on the history of the Illinois

constitution to find that the constitution of 1870, unlike the constitutions of 1818

and 1848, “allowed for prosecutions in counties in which the offense was alleged

to have been committed.” Bochenek, 2020 IL App (2d) 170545 ¶ 36 (emphasis in

original). The court used the addition of “alleged” to justify the legislature’s power
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to provide “venue at variance with the ‘actual fact.’” Bochenek, 2020 IL App (2d)

170545 ¶ 37. However, this reasoning would allow the legislature to provide venue

without regard to the situs of any criminal conduct, and disregards the defendant’s

constitutional right to be tried in the county where the crime is alleged to have

occurred. Contrary to the appellate court’s interpretation, the addition of the word

“alleged” to section 8 of the constitution merely allows proper venue in situations

where the State’s Attorney is subsequently found to be mistaken about the actual

location of the crime; it does not empower the legislature to arbitrarily provide

venue beyond where the crime is alleged to have occurred. See Watt v. People,

126 Ill. 9, 18-19 (1888) (finding proper venue in any county that a train passed

through where alleged murder occurred on a train moving through multiple counties

and where the prosecution failed to present evidence of which specific county the

murder occurred in).

The appellate court also speculated that, “If, for example, an Illinois citizen

had his or her identity stolen by someone in another state, then under defendant’s

construction, the offender could not be prosecuted in Illinois, because the physical

acts associated with the identity theft all occurred out of state.” Bochenek, 2020

IL App (2d) 170545 ¶ 39. The court’s statement misrepresents Bochenek’s argument,

and is contradicted by reality. The county where the victim resides could be a

proper venue for prosecution of identity theft if the defendant were charged under

section 16-30(a)(3) or 16-30(a)(4) because those statutory provisions include an

element of “obtaining” the personal identifying information. 720 ILCS 5/16-30(a)(3),

(a)(4). Because, for those sections, the location where the personal identifying

information is obtained from is an element of the offense, and the county where
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the victim resides is presumably the situs of that identity, the county where the

victim resides would be a location that the offense occurred. In that scenario, venue

would be consistent with the defendant’s constitutional right to venue where the

offense is alleged to have been committed. Ill. Const. Art. I, Sec. 8; 720 ILCS 5/1-

6(t)(1) (2017) (providing proper venue for identity theft where “the offense occurred”).

In conclusion, a defendant has a constitutional right to be tried in the county

where the crime allegedly occurred. Section 1-6(t)(3), providing venue for prosecution

of identity theft in the county where the victim resides, is facially unconstitutional 

when a defendant is charged with identity theft under section 16-30(a)(1) because 

no element occurs where the victim resides. In this case, Bochenek allegedly

committed identity theft in Lake County, yet this case was tried in Dupage County

based upon the victim’s residence. Therefore, the trial court erred when it denied

Bochenek’s motion to dismiss based on improper venue. For all these reasons,

this Court should find that section 1-6(t)(3) is unconstitutional, and reverse

Bochenek’s conviction for identity theft.
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CONCLUSION

For the foregoing reasons, Dominik Bochenek, respondent-appellant,

respectfully requests that this Court dismiss Bochenek’s conviction for identity

theft, and declare 720 ILCS 5/1-6(t)(3) void as unconstitutional.

Respectfully submitted,

THOMAS A. LILIEN
Deputy Defender
Office of the State Appellate Defender
Second Judicial District
One Douglas Avenue, Second Floor
Elgin, IL  60120
(847) 695-8822
2nddistrict.eserve@osad.state.il.us

BRYAN G. LESSER
Of counsel, Pro Bono
Edelman, Combs, Latturner & Goodwin, LLC
20 S. Clark St. 1500
Chicago, IL 60603
(312) 739-4200
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. ~3~ 
STATE OF ILLINOIS ) 

SS 
COUiv7'Y OF DUPAGE ) 

IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT 
DUPAGE COUNTY, ILLINOIS 

PEOPLE OF THE STATE OF ILLINOIS, ) ^ ,, 
Plaintiff, ~ d' 

~ .v =,~ ~ ~a 
vs. ) No. 16 CF 497 -Ol ;~ ~:f ~`' X 

J
~ ~~4~-mot .~ Q~ ,. 

DOMINIK K. BOCHENEK, ~ T ~, ~'\` ~ l ~~1
Defendant. ) ' ̂~3~~,~,+ t ,«~ j''

f 

INDICTMENT ': ~ ~i~ 

The Grand Jurors chosen, selected, and sworn, in and for the County of DuPage, in the State 
of Illinois, IN TI-~ NAME AND BY THE AUTHORITY OF THE PEOPLE OF THE STATE OF 
ILLINOIS, upon their oaths present that on or about the 18~' day of June, 2015, at and within 
DuPage County, Illinois, Dominik K. Bochenek committed tf~e offense of Identify Theft in that 

said defendant knowingly used personal identifying information of Anthony Fatigato to obtain 
goods, in that defendant used the JP Morgan Chase Bank credit card of Anthony Fatigato to 
purchase cartons of cigarettes, the totat value not exceeding $300.00, 

in violation of 720 ILCS 5/16-30(a)(1) and 720 ILCS 5/16-30(e)(1)(A)(i) and AGAINST THE 
PEACE AND DIGNITY OF THE SAME PEOPLE OF THE STATE OF ILLINOIS. 

W~//'r /'1~ ~ rr"~ AftfMlRffLJIW 

C 29 
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CRIMINAL SENTENCING ORDER 
SEE BACK 20] 6CF000497-278 

STATE OF ILLiN01S UNITED STATES OF AMERICA COUNTY OF DU PAGE IN THE CIRCUIT COtiRT OF THE EIGHTEENTH JtiDICIAL CIRCUIT 

PEOPLE OF THE STATE OF ILLI1~0 

~~ 

DOMINIK K BOCHENEK 
DEFF.'~IDAN7 

2016CF000497-0001 

CASE NUMBER 

DCN NUMBER 

❑ Resentence 

CRIMINAL SENTENCE ORDER 

Plea of GUILTY 

Finding of GUILTY VERDICT BY NRY on 05/24/2017 
Sentence is CONTESTED 

The Court hereby orders that the Defendant is sentenced as follows on the charge of 
IDENTITY THEFT -NOT EXCEEDING $300 

In violation of 720 ILCS 5/16-30(a)(1) a Class 4 FELONY 

FILED 
17 Jul 21 AM 09: 51 

CLERK OF THE 

18TH JUDICIAL CIRCUIT 

DliPAGE 4~d~hh3'~~'~-Ik~eLINOIS 

Conviction is entered. 
Defendant is sentenced to serve 30 days work relea,~e to begin on 07/31/2017 in DuPage County Jail in periodic imprisonment stayed until 07/31/2017 at 09:00 AM. 
DE~fendant is sentenced to Probation for a term of 30 months) During that time the Defendant shall: 
1. Not violate any criminal statute of any jurisdiction. 
2. Immediately notify the Defendant's probation officer of any arrest. 3. Report to, or appear before such person or agency as directed by the Court. 4. Appear before the Court in person as directed by the Defendant's probation officer or the Court. 
5. Not leave the State without the consent of the Court. 
6. Permit the probation officers to visit the Defendant's home or elsewhere, to the extent necessary to discharge the officers' duties. 
7. Inform the Defendant's probation officer in writing, within 7 days, of any 

change of employment or place of residence. The Defendant may not reside outside of DuPage County without prior approval of the Defendant's probation officer. 8. Consent to the Department of Probation and Court Services to divulge information to comply with this Court order. 
9. Refrain from using any illicit drug. 
10. Refrain from possessing a firearm or other dangerous weapon. 
11. Physically surrender the Defendant's Firearm Owner's Identification Card and any and all firearms in the Defendant's possession. 
12. Comply with sanctions imposed by the Probation Department for any violation of 

l.riK1J ICAI.;tilKVltfAJ~ C:L~itK OF THE 18TH JUDICIAL CIRCUIT COURT O 
WHEATON, ILLINOIS 60187-0707 Page : 1 of 3 

Visit htto,%www i2file.neUdv to validate thu document. Validation ID: DP-07212017-0950-27979 

C 165 
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CRIMINAL SENTENCING ORDER 2016CF'000497- 000] 2016CF000497-278 

the terms and conditions of this order consistent with administrative rule. 13. Work at a lawful occupation, and/or further the Defendant's education, and support the Defendant's dependents. 
14. Make a final report to Court on 01/17/2020 at 09:00 AM in courtroom 4000. 15. Submit to any and all counseling deemed appropriate by the Probation Department, to include PER EVALUATION counseling. 
16. Have no contact, directly or indirectly, with ANTHONY FATT_GATO. 
17. Submit to random urinalysis testing in a manner set forth by the Probation 

Department and pay for a minimum of two (2) tests per year at a rate of $15.00 per test. 
18. Submit to DNA indexing at PROBATION. 

19. Pay $842.00. This is costs only. This includes case level assessments shown on order addendum. 
This includes all fines, fees, cots, penalties and assessments. 

STATES ATTORNEY FEES $30.00 (55 ILLS 5/4-2002, 625 ILLS 5/16-105). 
DRUG COURT-MENTAL HEALTH COURT FUND $10.00 (55 ILLS 5/5-1101, County Codes 9-21 and 9-25). 
CHILD ADVOCACY CENTER FEE $30.00 (55 ILLS 5/5-110(f-5)). 
EXPUNGEMENT FINE $30.00 (730 ILCS 5/5-9-1.17). 
VIOLENT CRIDIE VICTI[".S ASSISTANCE FUND $100.00 (725 ILCS 240/10). 
SURCHARGE $40.00 (730 ILLS 5/5-9-1c, 50 ILLS 705/9.1). 
CAP~IERA GRANT FUND $5.00 (730 ILCS 5/5-9-1C, 50 ILLS 705/9.1). 
LEADS b?AINTENANCE FUND $5.00 (730 ILCS 5/5-9-1c, 50 ILCS 705/9.1). 
SA RECORDS AUTOMATION FEE $2.00 (55 ILCS 5/4-2002(a)). 
PROBATION OPERATIONS FEE $10.00. 
COURT FUND FEE $50.00 (55 ILLS 5/5-1101, County Codes 9-21 and 9-25). 
COUNTY JAIL MEDICAL COSTS FUND FEE $10.00 (730 ILCS 125/17). 
DNA A:'~ALYSIS FEE $250.00 (730 ILLS 5/5-4-3 (j) and (k)). 
DRUG/ALCOHOL TESTING FEE $60.00 (730 ILCS 5/5-6-3(g), 730 ILLS 5/5-6-3.1(g), OJPS-OC3-94). 
STATE POLICE MERIT BOARD PUBLIC SAFETY FUND $15.00 (705 2LCS 105/27.6(n)). The only additional fees owing are $25.00 a month for probation which wiles accumulate until the end of the Defendant's term. 

20. Pay all fines, costs, fees and assessments on or before the final report date. Evidence shall be disposed after 45 days unless there are further court filings. 

Plaintiffs Attorney: MARYANNA CALLAS 

Defense Attorney: GARRETT A ARD fl~e~D~t .07i2~~~t~9G'+~ 

J[:DGE JOHN J KINSELLA 
Validation ID : DP-07212017-0950-27479 

07/21 /2017 
Date 

.-_.,.■~ ~~t~~-i11[<VUDHJ~ ~,Lcnn yr 1riE 1tf1H JUll1ClAL CIRCUIT COCRT C~ 
WHEATON, ILLINOIS 60187-0707 Page : 2 of 3 

Visit http:/'www.i2file.nct~dv to vaL.l.ite this document. Validation ID: DP-07212017-0950-279~y 

C 166 

12 
SUBMITTED - 9608070 - Vinette Mistretta - 6/29/2020 9:51 AM

125889



CASE LEVEL ASSESSMENT ORDER 
201 FCF(l~(1497-~7R 

STATE OF ILLINOIS UNITED STATES OF AMERICA COUNTY OF DU PAGE 
IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT 

PEOPLE OF THE STATE OF 

vs. 

DOMII~IK K BOCHENEK 

DEFE 

2016CF000497 

CASE NUMBER 

Addendum to Count 0001 

CASE LEVEL ASSESSMENT SHEET 

FILED 
17 Ju121 AM 09: 51 

~.~ ~~ 
CLERK OF THE 

18TH JUDICIAL CIRCUIT 
DUPAGE C~C~USJ~'TY~LLINOIS i e tamp ere 

COURT AUTOMATION FEE $15.00 (7G5 ILCS 105/27.3, County Code 9-30). 
DOCUMENT STORAGE FEE $ 5.00 (705 ILCS 105/27.3(c), County Code 9-10). 
CLERKS FEES $125.00 (705 ILCS 105/27.2(w)). 
STATE POLICE FEE $15.00 (705 ILLS 105/27.3a(1.5)). 
COURT SECURITY FEE $25.CG (55 ILLS 5/3-E~23, 55 ILCS 5/5-1103, County Code 20-30, 

OJPS-OO1B-89). 

....,vv iv~~.aua~vvLHJ~ I,LGR11 VI' ~ tiL lal t1 JUU1l;lAL (,'1KCU17~ CUURT D 
WHEATON, ILLINOIS 60187-0707 Page : 3 of 3 

Visit http.i'www.i2file.nedu~ to validate this document. Validation ID: DP-07212017-0950-27979 
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NOTICE OF APPEAL -CRIMINAL 
31 4 v. /10)

STATE OF ILLINOIS UNITED STATES OF AMERICA 
COUNTY OF DU PAGE 

IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT 

~ ~ ̀ . 
PEOPLE OF THE STATE OF ILLINOIS ;~ S̀  ~:~ Q .--- 

i~ 
V~ 

11 L.~r C ~i~.~~i 

jL~~ ,̂ h N (~ ~~ 

16CF497 ~~ 1j 

CASE NUMBER ~~s ~`~• "0 f~.r~~ 
_~rn 

DOMINIK K BOCHENEK =c N ~~--

~ i '~~ U1 DEFENDANT 
~; •File ~mp Here 

NOTICE OF APPEAL 
(CRIMINAL) 

AN APPEAL IS TAKEN FROM THE ORDER OR JUDGMENT DESCRIBED BELOW 
1. Court to which appeal it taken: 2nd District Appellate Court of Illinois i
2. Name of appellant an address to which notices shall be sent: ~ 

Name DOMINIK K BOCHENEK Telephone 224-518-6773
Address '5400 CARRIAGEWAY DRIVE UNIT 210 ROLLING MEADOWS [L 60008 

3. Name and address of appellant's attorney on appeal: 
Name STATE APPELLATE DEFENDER Telephone 847-695-8822

Address ONE DOUGLAS AVE 2ND FLOOR ELGIN 1L 60123 

1f the appellant is indigent and has no attorney, does he want one appointed? ~ yes ~ no ~X n/a 
4. Date of Judgment or Order: 07/21/2017 

5. Offense of which convicted: IDEiYTITY THEFT- NOT EXCEEDING $300 

6. Sentence: 30 DAYS PERIODIC IMPRISONMENT, 30 MONTHS PROBATION 
7. If appeal is not from a conviction, nature of order appealed from: 

may be signed by appellant, attorney for appellant or by the CT~of the Circuit Court 
8. [f the appeal is from a judgment of a circuit court holding unconstitutional astatute of the United States or of this state, a copy of the court's findings made in compliance with Rule ] 8 shall be appended to the notice of appeal. 

PROOF OF MAILING 
~ 1, CHRIS KACHIROUBAS, Clerk of the Eighteenth Judicial Circuit Court of DuPage County, Illinois do hereby certify that on 07/24/20]7 I mailed copies of the above and foregoing Notice of Appeal to: 

State's Attorney of Attorney General of the Clerk of the 2nd District ourt Rep rt s DuPage County State of Ilinois Appellate Court 5 N. Co nt Farm Rd. Wheaton, Illinois 60187 Chicago, Illinois 60601 Elgin, Illinois 60123 heaton, lin is 601 7 

State Appellate Defender DuPage County Judicial Center 
Second Judicial District 505 N. County Farm Rd. ~ 1
One Douglas Ave., 2nd Fl. Wheaton, Illinois 60187 S~, ~ ,~ S 
Elgin, Illinois 60120-5599 Judge JOHN J KINSELLA gY 

DEPUTY LE K 
CHRIS KACHIROUBAS, CLERK OF THE 18th JUDICIAL CIRCUIT COURT m 

WHEATON, ILLINOIS 60189-0707 
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2020 IL App (2d) 170545 
No. 2-17-0545 

opinion filed February 19, 2020 

IN T'HE 

APPELLATE COURTOF ILLINOIS 

SECOND DISTRICT 

THE PEOPLE OF THE STATE 
OF ILLINOIS, 

Plaintiff-Appellee, 

DOMINIK K. BOCHENEK, 

Defendant-Appellant. 

Appeal from the Circuit Court 
of Du Page County. 

No. 16-CF-497 

Honorable 
John J. Kinsella, 
Judge, Presiding. 

PRESIDING JUSTICE BIRKETTdelivered the judgment of the court, with opinion. 
Justices Burke and Schostok concurred in thejudgment and opinion. 

OPINION 

¶ 1 Following asix-person jury trial in the circuit court of Du Page County, defendant, 

Dominik K, Bochenek, was convicted of a single count of identity theft not exceeding $300 (720 

ILCS 5/16-30(a)(1) (West 2014)) for the unauthorized use of Anthony Fatigato's credit card to 

buy cigarettes at a gas station in Palatine, Illinois. Defendant was sentenced to a 30-day term of 

periodic imprisonment and a 30-month term of probation. On appeal, defendant challenges as 

unconstitutional the venue provision pertaining to identity theft (id. § 1-6(t)), allowing proper 

venue in the county in which the victim resides. Defendant also argues that the record does not 

show that he knowingly waived his right to a 12-person jury trial and that the trial court abused 

its discretion in allowing the State to present excessive and unduly prejudicial other-crimes 

evidence, We affirm. 

¶ 2 I. BACKGROUND 
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¶ 3 We summarize the facts elicited at trial and appearing in the record on appeal. On April 

26, 2016, defendant was indicted with one count of identity theft and one count of unauthorized 

use of an unissued credit card (id. § 17-36(ii)) stemming from defendant's June 17 to 18, 2015, 

late night and early morning use of Fatigato's Chase Bank and U.S. Bank credit cards to buy 

cigarettes at gas stations in Itasca and Palatine, Illinois. Defendant never challenged that it was 

he who used Fatigato's credit cards; rather, defendant always maintained that he believed that he 

was authorized to use the cards because he was given them by his girlfriend, Alexi Kem, and 

therefore he lacked the requisite intent. 

¶ 4 Before trial, the State moved in limine to admit other-crimes evidence for the purpose of 

proving defendant's intent, plan, identity, and absence of mistake. Specifically, the State sought 

to introduce evidence of two other incidents of defendant's unauthorized purchase of cigarettes 

at gas stations, one on May 17, 2015, and the other on the day before the instant offense, on June 

17, 20] 5. The State sought to introduce evidence that, on each date, defendant used credit card s 

that belonged to others and were taken from the owners' vehicles the night or early morning of 

the incident shortly before the purchases. In addition, the evidence would show that defendant 

used the same black vehicle, wore the same black hood ie, and was accompanied by Kecn on each 

of the other nights. The trial court balanced the relevance and the prejudicial effect of the 

proposed evidence, noting that any evidence offered by the State had some prejudicial effect to 

the defense but also realizing that the proper question was whether the evidence was unduly 

prejudicial. The trial court observed that, across the charged offense and the other-crimes 

incidents, the same vehicle was used, the events happened within a brief period, defendant was 

accompanied by Kem, and defendant purchased cigarettes with credit cards not in his name. The 

2 
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trial court allowed the motion to admit the evidence for the purposes of plan, identity, lack of 

mistake, motive, and modus operandi. 

¶ 5 Later, defendant filed a motion to dismiss the charges on the ground that venue was 

improper in Du Page County. The motion was heard the day the trial was scheduled to begin, 

Defendant argued that the offense occurred in Lake County, so the venue provision pertaining to 

identity theft was unconstitutional because it conflicted with the Illinois Constitution's guarantee 

that a defendant would be tried in the county in which the offense was committed. The trial 

court denied defendant's motion to dismiss, reasoning that the identity-theft statute, in describing 

the locales where the crime was committed, included the residence of the victim. 

¶ 6 Immediately before the hearing on defendant's motion to dismiss, defendant's counsel 

informed the trial court that defendant preferred asix-person jury. Defense counsel stated that he 

"already spoke to (his] client" about the six-person jury. Following the decision on defendant's 

motion to dismiss, the trial court revisited the composition-of-the jury issue, asking defendant's 

counsel if he had discussed the decision to proceed with asix-person jury with defendant. 

Counsel replied that he had. The court then asked defendant if it was his choice to utilize a six- 

person jury, and defendant affirmed that it was. When the potential jurors arrived, the trial court 

stated 

"this will be a selection of a jury of six. I know most of you are probably accustomed to 

twelve. If you've seen Twelve Angry Men, you know it's twelve. It used to be men, too; 

that's another thing we changed. But in this instance it will be a jury of six and we will 

select one alternate." 

¶ 7 The matter proceeded to trial. Fatigato testified that he lived in Itasca, Du Page County, 

Illinois. On June 17, 2015, he parked his car in his driveway, accidentally leaving his wallet in 

3 
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the car. Fatigato explained that he had begun taking his wallet out of his pocket when he drove 

because it was uncomfortable to sit on, so he would place it on the front seat and take it with him 

once he exited the car. On June 17, he left the wallet on the front seat. When he woke up the 

next morning he realized his wallet was not in the house. Fatigato checked his car and 

discovered that his wallet, with a Chase Bank credit card and a U.S. Bank debit card, was 

missing, 

¶ 8 Fatigato called the credit card companies to cancel the missing cards, He learned that, 

during the early morning hours of June 18, 2015, the cards had been used at gas stations. 

Fatigato's U.S. Bank card (the basis for the charge of using an unissued card) had been used at a 

gas station in Itasca, and his Chase Bank card (the basis for the identity theft charge) had been 

used at a gas station in Palatine (located in Lake County, Illinois). Fatigato testified that, on June 

18, 2015, he had not made any purchases at either gas station. Fatigato testified that he had not 

authorized anyone to use his credit cards. Fatigato examined a copy of the receipt of the 

transaction at the Palatine gas station. The receipt bore what purported to be Fatigato's 

signature. Fatigato testified that he had not written the signature. Ultimately, Fatigato 

successfully got the June 18 charges on each card reversed. 

¶ 9 Abid Hussein testified that he was the manager of the Palatine gas station. Hussein 

testified that he maintained a video surveillance system and was trained in its use. Hussein 

testified that, on June 17 to 18, 2015, the system was properly functioning. 

¶ 10 Detective Tiffany Wayda, a detective with the Du Page County Sheriff's Office, testified 

that she investigated the theft of Fatigato's credit cards. Wayda testified that she reviewed the 

recording of the video surveillance systems of both the Palatine and the Itasca gas stations. 

Wayda testified that, the Itasca record ing showed a black car arriving at the gas station, and the 

4 
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driver went inside and made a purchase. Wayda could not identify the driver of the black car 

from the footage she reviewed. 

¶ 11 Wayda testified that, the Palatine recording showed a black Toyota car arriving at the 

gas station, and a white male from the car entered the gas station and purchased cigarettes. The 

man signed the credit card receipt and left the gas station in the black car. Wayda could discern 

the license plate number and discovered that the car was registered to Barbara Bochenek, 

defendant's mother. Wayda testified that, when she compared photos of defendant to the video 

from the Palatine gas station, she concluded that the man seen on the footage was defendant, 

whom she identified in open court. 

~j 12 The State then presented its other-crimes evidence. The trial court instructed the jury 

that the other-crimes evidence could be used for the limited purposes of identification, intent, 

plan, and absence of mistake. Ivette Garza testified that, on May 17, 2015, her Discover credit 

card was used at the same gas station where Fatigato's U.S. Bank credit card had been used. 

Sometime during the night of his wedding, May 17 or 18, 2015, the card was taken from her 

mother's car outside the wedding venue. The card was used on May 17 between 11 p,m. and 

midnight. Gana testified that she did not make the purchases and did not authorize or permit 

anyone to make the purchases. Garza did not know defendant. 

¶ 13 Andrew Wagner, the manager of the Itasca gas station, testified that he was responsible 

for the video surveillance equipment at that location. Wagner testified that, the recording made 

on May 17, 2015, showed that, at 11.14 p,m., defendant purchased two cartons of cigarettes. In 

the recording, defendant is wearing a gray hoodie. Defendant purchased the cigarettes using 

Garza's Discover card. Wagner gave the police a copy of the recording. 

5 
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¶ 14 Detective Chris Banaszynski of the Wood Dale Police Department testified that, as part 

of his investigation of the theft and use of Garza's Discover card, he viewed the copy of the 

surveillance footage from the Itasca gas station. He reached out to other departments and 

received a photograph of a person wearing a 2013 Rolling Meadows High School graduation T- 

shirt. Banaszynski testified that he reviewed the school's yearbook from 2013 and ultimately 

identified defendant as the person who used Garza's card in the gas station. He also identified 

defendant in open court. Banaszynski testified that, when he went to defendant's residence, he 

observed a black Toyota that was registered to defendant's mother and that matched the vehicle 

in the surveillance footage. 

¶ 15 The State moved on to the June 17, 2015, other-crimes evidence. In the midst of that 

testimony, the trial court interrupted and again instructed the jurors that the other-crimes 

evidence could be used for the limited purposes of identification, intent, plan, and absence of 

mistake. Brian Egofske, an Itasca resident, testified that he lived across the street from Michele 

Merola. Egofske testified that he had equipped his home with a home surveillance system. At 

their request, he gave the police surveillance footage from June ] 8, 2015, between midnight and 

3 a.m. Egofske watched the footage and observed two people trying the doors to his car in an 

apparent effort to get inside. When the car proved to be locked, the people crossed the street to 

Merola's residence. 

¶ 16 Merola testified that he lived across the street from Egofske. Merola testified that, on 

June 17, 2015, because he was working on his house, he parked his pickup truck in the street 

across from Egofske's home. It became late, and Merola neglected to pull his truck into his 

driveway. Inside the truck he had left, among other things, his wallet, which contained cash and 

a Chase $ank credit card. The next morning, Merola discovered that the wallet containing the 

C1 

20 
SUBMITTED - 9608070 - Vinette Mistretta - 6/29/2020 9:51 AM

125889



2020 IL App (2d)170545 

card was missing from his truck. Merola promptly called the credit card company to cancel the 

stolen card. During that call, he learned that the card had been used at about 1 a.m. at the Itasca 

gas station where Fatigato's and Garza's cards had been used. Merola testified that he had not 

been at that gas station and had not authorized anyone to use the card. Merola was shown the 

receipt from the 1 a.m. transaction, and he testified that he did not make the signature on the 

receipt. 

¶ 17 Sergeant Tim Mace of the Itasca Police Department testified that, on June 17, 2015, he 

had been assigned to investigate the theft from Merola's truck and the ensuing use of Merola's 

credit card. Mace testified that he received from Egofske a copy of Egofske's surveillance 

footage. In the footage, Mace saw two people approach Egofske's car; one was a male, and the 

other was a white female wearing a black top and a distinctive striped skirt. Mace testified that 

the woman was also observed in the Itasca gas station's surveillance footage when Merola's 

credit card was used. Mace determined that the male was defendant and the female was Kem. 

The surveillance video showed that, after defendant and Kern were unsuccessful in entering 

Egofske's car, the two crossed the street to Merola's truck. Mace testified that, according to the 

time stamp on Bgofske's footage, defendant and Kern were at the vehicles at about 2:28 a.m. 

According to the time stamp on the footage from the Itasca gas station, defendant and Kern were 

at the gas station a short time later, at 2:36 a.m. 

¶ 18 Wagner testified that he provided the police with the video surveillance footage of 

defendant and Kern's purchase on the night of June 17-18. Wagner testified that defendant used 

a credit card to purchase cigarettes. 

¶ 19 Defendant testified on his own behalf. Defendant noted that English was not his first 

language. In May and June 2015, defendant had been in a dating relationship with Kern, for 
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whom he had "strong feelings" and in whom he placed his trust. Defendant testified that Kern 

had "rich family members," so when she gave him credit cards to use, he believed her when she 

said that the cards were from her family. Defendant denied noticing the name on any of the 

credit cards he received from Kern; he just trusted Kern. Defendant denied breaking into or 

taking things from cars; likewise, he never witnessed Kern doing so. 

¶ 20 On cross-examination, defendant explained that, when Kern gave him a credit card to 

use, he would reimburse her in cash because they were sharing expenses, Regarding the Fatigato 

offense, defendant testified on cross-examination that Kern was with him at the gas stations in 

Itasca and Palatine but she did not get out of his car. Defendant admitted that he had his own 

credit cards, but he used the cards Kem had given to him. 

¶ 21 During closing arguments, the State summarized the evidence concerning the use of 

Fatigato's cards as well as all of the other-crimes evidence. 'Ihe State reminded the jury that it 

was to consider the other-crimes evidence only for the purposes of showing defendant's motive, 

intent, identity, and absence of mistake. The trial court also reiterated the limiting instruction 

concerning the other-crimes evidence during its reading of the jury instructions, During the 

rebuttal closing argument, however, the State argued: "Conveniently, though, all three victims— 

in this case by the way, this is about Mr. Fatigato. You are deliberating on Mr. Fatigato's card 

whether he used Mr. Fatigato's card at the [Palatine and Itasca gas stations]." The State also 

argued: "Four transactions at gas stations. All three car burglaries. All him." 

¶ 22 During the course of the deliberations, the jury asked a question concerning the meaning 

of "issued" regarding the unissued credit card charge (count II). The trial courk revisited 

defendant's motion for a directed verdict and directed a verdict in favor of defendant on that 

count. The jury returned a guilty verdict on the identity theft charge. 

8 

22 
SUBMITTED - 9608070 - Vinette Mistretta - 6/29/2020 9:51 AM

125889



2020 IL App (2d) 170545 

¶ 23 Defendant's motion for a new trial was denied. Thereafter, defendant was sentenced to a 

30-day term of periodic imprisonment and a 30-month term of probation. Defendant timely 

appeals. 

¶ 24 II. ANALYSIS 

¶ 25 On appeai, defendant argues that the special venue provision for identity theft conflicts 

with the constitutional guarantee that an offense will be prosecuted in the county in which it 

occurred and, thus, is facially unconstitutional. Defendant also contends that the record does not 

show that he knowingly waived his right to a 12-person jury and that the trial court abused its 

discretion in allowing too much unduly prejudicial other-crimes evidence. We consider 

defendant's contentions in tum. 

¶ 26 A. Venue 

¶ 27 Defendant argues that the venue provision for identity theft (720 ILCS 5/1-6(t) (West 

2014)) is facially unconstitutional because the Illinois Constitution gives a defendant the right 

"(i]n criminal prosecutions *** to have a speedy public trial by an impartial jury of the county in 

which the offense is alleged to have been committed." I(l. Const. 1970, art. I, § 8, Defendant 

contends that the offense of identity theft occurred in Lake County and the trial for the offense 

was conducted in Du Page County pursuant to section 1-6(t). He asserts that the trial occurred in 

a different county than that in which the offense occurred, and therefore his constitutional rights 

were infringed and his conviction must be reversed. 

¶ 28 Defendant contends that section 1-6(t) is facially unconstitutional. We review de novo 

the issue of whether a statute is unconstitutional. Kakos v. Butler, 2016 IL 120377, ¶ 9. We 

presume that a challenged statute is constitutional, and we will construe the statute in a manner 

that upholds its constitutionality if it is reasonably possible to do so. Id. The party challenging 

E 
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the statute has the burden of demonstrating that the provision is unconstitutional. Id. When 

launching a facial challenge to the constitutionality of a statute, the challenging party must 

establish that there is no set of circumstances under which the statute would be valid. Id. 

¶ 29 Section 16-30(a)(1) of the Criminal Code of 2012 (Code) (720 ILCS S/16-30(a)(1) West 

2014)) provides that "[a] person commits identity theft when he or she knowingly: (1) uses any 

personal identifying information or personal identification document of another person to 

fraudulently obtain credit, money, goods, services, or other property." Defendant parses this 

provision into two elements: using and obtaining. We believe the proper view of the elements 

needed to prove identity theft under subsection (a)(1) are the (1) knowing (2) use (3) of any 

personal identifying information or personal identification document of another person (4) to 

fraudulently obtain (5) credit or money or goods or services or other property. Id. Regardless of 

the parsing into elements, defendant argues that "[n]o element of the crime is connected to the 

location of the victim's residence." 

¶ 30 Defendant notes that the venue statute, in harmony with the Illinois Constitution, 

provides that: "Criminal actions shall be tried in the county where the offense was corru~nitted, 

except as otherwise provided by law." Id. § 1-6(a). The special venue provision far identity 

theft provides: "A person who commits the offense of identity theft or aggravated identity theft 

may be tried in any one of the following counties in which: (1) the offense occurred; (2) the 

information used to commit the offense was illegally used; or (3) the victim resides." Id. § 1-6(t). 

Defendant argues that, by allowing venue to be in the county in which the victim resides, the 

special venue provision conflicts with the constitution's guarantee that a criminal defendant will 

be tried in the county in which the crime occurred. Further, according to defendant, the fact that 
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the offense of identity theft does not include the victim's residence as an essential element of the 

offense means that the special venue provision conflicts with the constitution. We d isagree. 

¶ 31 Quite simply, the venue statute (id. § 1-6) enacts the constitutional guarantee with the 

qualification that exceptions may be "provided by law." Subsection (t) provides an exception for 

cases of identity theft, fixing venue in three places: where "(1) the offense occurred; (2) the 

information used to commit the offense was illegally used; or (3) the victim resides." Icl. § 1- 

6(t). In the first two instances, the special venue provision fixes venue where the offense 

occurred; the defendant either physically presented the identification information or document at 

the place he or she tried to use it (subpart (1)), or else used the identification information or 

document remotely, such as by telephone or computer (subpart (2)). In the third instance, the 

injury occurred at the residence of the victim. In each instance, the constitutional command that 

the defendant receive a jury trial in "the county in which the offense is alleged to have been 

committed" is fulfilled. Ill, Const, 1970, art. I, § 8, Obviously, for subparts (1) and (2) of the 

special venue provision, the physical acts are accomplished at a particular place and a jury trial 

in that particular place satisfies the constitutional command; for subpart (3), a jury trial in the 

county in which the victim resides satisfies the constitutional command as the victim's 

possessory interest in his or her personal identifying information or personal identifying 

document is where the victim resides. 'Il~us, the special venue provision expressly enacts the 

constitutional requirement by defining where the offense occurs. 

¶ 32 Defendant disputes our interpretation of subpart (3). 1n defendant's view, the rationale 

of the dissent in State v. Mayne, 622 S.E.2d 836 (Ga. 2005), provides the better-reasoned 
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approach. In Mayze,~ the victim mislaid his wallet in Fulton County; the defendant accessed the 

victim's credit history in De Kalb County; and defendant was charged in Clayton County, where 

the victim resided. Id. The defendant moved to dismiss the charges as unconstitutional based on 

the purported conflict between the Georgia venue statute and constitution (which are sufficiently 

similar to the Illinois venue statute and constitution as to provide guidance). Id. In that case, 

however, the trial court d ismissed the charges and held the venue statute unconstitutional. Id. 

¶ 33 The Mayze majority read the venue provision in pari materia with the identity fraud 

provision and concluded that, when so read, the crime of identity fraud occurred in the county in 

which the victim was located because the act was the unauthorized use of the victim's personal 

information. Id. at 839. This guidance would suggest that, in Illinois, reading section 16-30 in 

in pari materia with section 1-6(t), the same result should obtain because the prohibited act is the 

unauthorized use of the victim's personal information. 

¶ 34 Defendant rejects the Mayze majority's reasoning in favor of the dissent's conclusion 

that venue is proper only in a county in which the elements of the offense physically occurred, 

Id, at 845 (Melton, J., dissenting). This overlooks the fact that identification information is 

intangible and resides with the victim. Id. at 839 (majority opinion). Nevertheless, defendant 

here argues that the Mayze dissent's position is preferable because "it connects the venue to the 

defendant's conduct in committing the offense." A defendant, however, is guaranteed a jury trial 

~ We note that no Illinois cases have specifically addressed the special venue provision 

for identity theft vis-a-vis the Illinois Constitution. We may consider foreign authority to 

provide persuasive authority to fill such a vacuum. People v, Bensen, 2017 IL App (2d) 150085, 

¶ 30. 
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only in "the county in which the offense is alleged to have been committed," not where "the 

defendant's conduct in committing the offense" occurred. The special venue provision is the 

legislative enactment of the constitutional guarantee and, due to the partially intangible nature of 

identity, provides three valid loci for the commission of an identity theft under section 16-30(a), 

and when read in pari materia the legislative intent to define the offense as occurring in any and 

all of the three loci is abundantly clear. Therefore, we conclude that the Mayze majority's 

reasoning is persuasive and provides significant guidance to interpreting the special venue 

provision at issue in this case. 

¶ 35 Thus, section 1-6(t) does not conflict with the Illinois Constitution, because it must be 

read in pari materia with section 16-30. When read together, the venue provision defines the 

prohibited act of using the victim's personal information as occurring where the physical act 

occurred (either in person or over or through a communication network) as well as where the 

victim resides. There is no conflict with the constitution because, by legislative definition 

enacting the constitutional command, the offense of identity theft occurs both where the physical 

acts occur as well as where the intangible identification information is located: in the victim's 

residence. Therefore, section 1-6(t) does not violate the venue guarantee of section 8 of article I 

of the Illinois Constitution and the trial court did not err in rejecting defendant's challenge to the 

provision's constitutionality. 

¶ 36 We can also approach defendant's argument from a historical perspective. The Illinois 

Constitution of 1818 provided that the defendant had the right to a "speedy public trial by an 

impartial jury of the vicinage" (III. Const. 1818, art. VIII, § 9); likewise, the Illinois Constitution 

of 1848 provided that the defendant had the right to "a speedy public trial by an impartial jury of 

the county or district wherein the offence shall have been committed" (I11. Const. 1848, art. XIII, 

13 
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§ 9). By contrast, the Illinois Constitution of l 870 provided that the defendant had the right to a 

"speedy public trial by an impartial jury of the county or district in which the offense is alleged 

to have been committed." III. Const. 1870, art. lI, § 9. The change is significant: in the 

constitutions of 1818 and 1848, the prosecution of an alleged offense was limited absolutely to 

the county in which it was actually committed. Watt v. People, 126 I11. 9, 18 (1888). However, 

under the Constitution of 1870, the change in language relaxed the inflexible rule and allowed 

for prosecution in counties in which the offense was alleged to have been committed. Id. The 

Watt court reasoned that the Constitution of 1870 "may be regarded as empowering the General 

Assembly to provide, in its discretion, for the presentment of indictments in which the allegation 

as to the vicinage of the offense may not be in accordance with the actual fact." Id. 

¶ 37 The l llinois Constitution of 1970 retained verbatim the language from the Constitution 

of 1870 and provided that the defendant had the right to "a speedy public trial by an impartial 

jury of the county in which the offense is alleged to have been committed." Ili. Const, ] 970, art. 

I, § 8. This means that the Watt court's interpretation of the provision from the Constitution of 

1870 remains good law and a proper interpretation of the identical provision of the Constitution 

of 1970. Thus, where the legislature has provided for venue at variance with the "actual fact" 

(section 1-6(t)), the Illinois Constitution supports the legislative choice. See Watt, 126 Ill. at 18. 

(We note that Watt involved the commission of a murder on a train passing through several 

counties leading to uncertainty as to the county in which the murder was actually committed. Id. 

at 19. The court determined that the prosecution was proper in any of the counties through 

which the train passed. Id.) 

¶ 38 Here, the legislature, much like with the then new technology of trains leading to 

uncertainty where a crime was actually committed, defined identity theft as occurring both where 

14 
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the physical act occurred and where the identity reposes, namely with the victim. This is 

expected and allowed and proper. See id. at l8. Accordingly, under this analysis too, 

defendant's contention is not well taken. 

¶ 39 Even if section 1-6(t) conflicts with the Illinois Constitution as applied in this case, 

because defendant has raised a facial challenge to the provision, he must still demonstrate that 

there is no set of circumstances under which the challenged provision would be valid. Kakos, 

2016 IL 120377, ¶ 9. If, for example, an Illinois citizen had his or her identity stolen by 

someone in another state, then under defendant's construction, the offender could not be 

prosecuted in Illinois, because the physical acts associated with the identity theft all occurred out 

of state. Under this set of circumstances, Illinois's interest in protecting its citizens is fatally 

compromised. E.g., People v. Madrigal, 241 I11. 2d 463, 467 (2011) ("purpose of the identity 

theft statute is to protect the economy and people of Illinois from the ill-effects of identity 

theft"); Bensen, 2017 IL App (2d) 150085, ¶ 23 (criminalization of identity theft recognized the 

burden such conduct places on the Illinois economy). The special venue provision, expressly 

reposing the victim's identity information in the victim's place of residence, recognizes the 

interest in protecting the victimized even if it may be less convenient for the offender. We 

cannot say, then, that there is no set of circumstances under which section 1-6(t) would be valid. 

¶ 40 Accordingly, we reject defendant's facial challenge to the constitutionality of section 1-

6(t). 

¶ 41 B. Waiver of 12-Member Jury 

¶ 42 Defendant next contends that there is no evidence in the record to show that he 

knowingly waived his right to a 12-person jury because the record is silent on whether defendant 

even knew that he could request one. The right to a jury trial in a criminal case is guaranteed 
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under both the federal and state constitutions. U.S. Const., amend. VI; I11. Const. 1970, art. I, 

§§ 8, 13. Illinois has codified the right to a jury trial (725 ILCS 5/115-1 (West 2014)), and a jury 

consists of 12 members (id. § 115-4(b)). A defendant may entirely waive his or her right to a 

jury trial, which necessarily means that he or she may also waive his or her right to a jury 

composed of 12 members. People v. Dereadt, 2013 IL App (2d) 120323, ¶ 15. The question 

here is whether the record shows that defendant provided a knowing waiver of a 12-person jury. 

¶ 43 As a preliminary matter, we note that defendant candidly admits that the 12-person jury- 

waiver issue was not raised in a posttrial motion, and he asks us to consider the issue under the 

plain-error doctrine. The State, however, does not argue defendant's forfeiture at all and 

addresses only the merits of the issue. It is well settled that the State may itself waive a 

defendant's forfeiture of an issue. People v, De La Paz, 204 III. 2d 426, 433 (2003). 

Accordingly, we hold this to be the case here, and we address the merits of defendant's 

contention regarding the waiver of a 12-person jury.z 

¶ 44 The morning before jury selection commenced, defendant's counsel, with defendant 

present in open court, stated: "we would be asking for a jury of six. I already spoke to my client 

about it." Defendant did not object or disagree. That afternoon, as jury selection was about to 

commence, the trial court asked counsel if he had discussed with defendant whether to proceed 

with asix-person jury. Counsel answered that he had. The trial court then asked defendant if it 

was also defendant's choice to proceed with asix-person jury. Defendant answered that it was, 

When the prospective jurors were before the trial court, the court informed them, in defendant's 

z We also note, in light of our d iscussion below, that the outcome is the same whether we 

address the issue underplain error or on the merits. 
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presence, that it would be conducting the trial before a 6-person jury instead of a 12-person jury. 

Defendant stood mute. 

¶ 45 Under these circumstances, the record supports the inference that defendant was fully 

apprised of his rights regarding a jury trial and knowingly waived them. In the first instance, 

defendant's counsel stated that he had discussed the choice with defendant. We acknowledge 

that counsel did not specifically state that he had discussed the choice in terms of a 6- or 12- 

person jury but only that he had discussed the choice with defendant. The language employed by 

counsel, however, leads to the natural and reasonable inference that counsel explained the choice 

between a 6-person and l2-person jury in making the decision to seek a 6-person jury. 

Therefore, we conclude that the representation by counsel, as an officer of the court, must be 

given its natural and proper weight. We further note that the trial court repeated the inquiry and 

asked defendant specifically if it was his choice to agree to asix-person jury. Shortly thereafter, 

the trial court informed the prospective jurors that they would be involved in a 6-person jury 

rather than the customary 12-person jury. Based on the totality of the facts, we hold that 

defendant knowingly waived his right to a 12-person jury. 

¶ 46 Defendant argues that People v. Matthews, 304 Ill. App. 3d 415 (1999), compels the 

opposite result. In that case, there were similar representations made by the defendant's counsel, 

that " ̀ we [would] be asking for asix(-]person jury.' " Id. at 416. The trial court also informed 

the prospective jurors that they would be participating in a 6-person jury rather than a more 

customary 12-person jury. The defendant's waiver was noted on the docket sheet, and the 

defendant raised the issue in his posttrial motion. Id. at 417. 

¶ 47 The court reviewed a number of cases in which a jury trial with less than 12 members 

was held. In those cases, the court discerned an express waiver by the defendants. Id. at 417-19. 

17 
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The court then held that, "nothing in the record indicated] that [the] defendant was aware of his 

right to a 12-person jury. Nothing in the record indicated] that [the] defendant agreed to a jury 

of fewer than 12 members *** or acquiesced in a jury of six." Id. at 419. 

¶ 48 In a strong dissent, however, Justice Welch pointed out that there were plenty of 

instances in the record from which a knowing waiver could be inferred. Id. at 420-21 (Welch, J., 

dissenting). Specifically, the d issent noted that defense counsel not only agreed to the six-person 

jury, but he did so in the defendant's presence; likewise, the trial court noted the six-person jury 

in the defendant's presence. Id. at 421. The dissent concluded that, because of the notifications 

in the defendant's presence, to which the defendant did not object, the record was not silent and, 

moreover, that the complete waiver of a jury can be had "where, in the accused's presence and 

without objection from the accused, defense counsel expressly advises the court of the accused's 

desire to proceed by bench trial," and believed that there was no reason why the principle should 

not apply to a waiver to the number of jurors hearing the trial. Id. 

¶ 49 In Dereadt, this court distinguished Matthews because counsel stated that she had 

spoken with the defendant about whether he wanted a jury of 6 or 12. Dereadt, 2013 IL App 

(2d) 120323, ¶ 20. In fact, we held that this was dispositive and made the case stronger than one 

of simple acquiescence. Id. Likewise, in People v. Harper, 2017 IL App (4th) 150045, ¶¶ 32- 

33, the court upheld the defendant's waiver where his counsel requested asix-person jury in the 

defendant's presence and noted that she had discussed the matter with the defendant; 

additionally, the trial court ascertained that it was the defendant's choice before accepting the 

waiver. Both Dereadt and Harper appear to follow the reasoning of the dissent in Matthews. 

¶ 50 We choose to follow Dereadt, Harper, and the Matthews d issent, finding the reasoning 

expressed in these cases to be compelling. We see no reason to treat defendant's acquiescence 

EE:3 
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here any differently than a waiver of the entire jury. Accordingly, we reject defendant's 

contention. 

¶ 51 Defendant argues that, nevertheless, there is nothing in the record to confirm that he was 

aware that he had a right to a trial consisting of a 12-member jury. Defendant concludes that 

Matthews is therefore on point and Dereadt is distinguishable because the defense counsel 

specifically mentioned 6 versus 12 in the context of jury size. Dereadt, 2013 IL App (2d) 

120323, ¶ 20. 

¶ 52 We recognize that this case is closer to a defendant's acquiescence to his counsel's 

statements in open court. Nevertheless, counsel stated that he had discussed the jury-size issue 

with defendant, and the trial court squarely asked defendant whetherthesix-member jury was his 

choice. Later, the trial court again made sure that counsel and defendant had discussed the jury-

size issue, again verifying it was defendant's choice to proceed with asix-member jury. 

Thereafter, the trial court informed the prospective jurors that it would be selecting a jury of 6, 

rather than 12. Even under Matthews, this showing is adequate because, at worst, defendant 

acquiesced and agreed to waive the full number of jurors. Cf. Matthews, 304 Ill. App. 3d at 419 

(the defendant "neither agreed to nor acquiesced in a decision to waive the full number of 

jurors"). 

¶ 53 Moreover, in Harper, the appellate court determined that the defense counsel's statement 

in open court and in the defendant's presence that he was requesting a 6-member jury and 

affirmatively stating that she had spoken to the defendant and that he had decided to proceed 

with a 6-person jury demonstrated that the defendant was aware of his right to a 12-person jury. 

Harper, 2017 IL App (4th) 150045, ¶ 32. The situation in this case closely resembles the 

situation in Harper. Here, defendant's counsel informed the trial court that he had discussed the 

~L] 
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issue of jury size with defendant and defendant had chosen to proceed with asix-person jury. 

The trial court also specifically questioned defendant if it was his choice to proceed with a six- 

person jury, and defendant indicated that it was his choice. See id.~¶32-33. Accordingly, on 

this record, and despite defendant's contention to the contrary, it is clear that defendant was 

aware that his right to a jury trial included the right to a 12-person jury. It is also clear that 

defendant knowingly waived the right to a 12-person jury and knowingly chose a 6-person jury. 

Accordingly, we conclude that no error occurred. 

¶ 54 C. Other-Crimes Evidence 

¶ 55 Defendant last argues that the trial court abused its discretion in allowing the State to 

present an excessive amount of unduly prejudicial other-crimes evidence. Specifically, 

defendant concedes that the evidence regarding the use of Merola's credit card was appropriate, 

but argues that the evidence of Garca's card was improper and substantially more prejudicia] 

than probative. 

¶ 56 In general, evidence of other crimes is not admissible to show the defendant's criminal 

propensity. Ill. R. Evid. 404(b) (eff. Jan. 1, 2011). Other-crimes evidence may be admissible for 

any other purpose, such as demonstrating motive, opportunity, intent, preparation, plan, 

knowledge, or absence of mistake or accident. Id. However, even if the other-crimes evidence is 

offered for a permissible purpose, it may nevertheless be precluded if its prejudicial effect 

substantially outweighs its probative value. People v. Pikes, 2013 IL 115171, ¶ 1l. The 

admissibility of evidence, including other-crimes evidence, rests within the trial court's 

discretion, and we will not disturb the trial court's judgment absent an abuse of that discretion. 

Id. ¶ 12. 
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¶ 57 Defendant argues that the Gana evidence had very little probative value because it did 

not show that defendant lacked authorization to use the credit card, Defendant argues that the 

State lacked evidence that defendant was present when the card was taken. Defendant 

acknowledges that, by contrast, the Merola evidence, which involved defendant's presence when 

Merola's card was taken out of his car, demonstrated the lack of authorization and was thus 

relevant to the issue of intent and lack of mistake. We disagree. 

¶ 58 The relevance of the Garza evidence is its striking similarity to both the charged offense 

and the Merola evidence. In ali three cases, the State showed that the victim's credit card was 

removed from the victim's vehicle, the credit card was taken to a gas station, and the credit card 

was used by defendant to buy cigarettes. The close similarity of the charged offense to both 

instances of other-crimes evidence made the other-crimes evidence extremely probative. The 

evidence showed that defendant was involved in essentially the same conduct in three instances, 

disproving defendant's claim that he believed he was authorized to use the cards and giving rise 

to the palpably reasonable inference that defendant was aware that the cards had been taken from 

vehicles and neither he nor his girlfriend were authorized to use them. 

59 People v. Illgen, 145 I11. 2d 353, 365 (1991), provides a useful framework for evaluating 

other-crimes evidence. Specifically, a court is to look at the probative value, the temporal 

relation between the charged offense and the other-crimes evidence, the similarity between the 

charged offense and the other-crimes evidence, and whether the prejudicial effect substantially 

outweighed the probative nature of the other-crimes evidence. Id. 

¶ 60 Here, the other-crimes evidence was clearly probative as to defendant's intent and lack 

of mistake. In addition, the evidence was also so similar as to qualify as modus operandi 

evidence even if identity was not in issue. See People v. Boyd, 366 I11. App. 3d 84, 93 (2006) 
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(other-crimes evidence used to prove modus operandi must have a high degree of similarity 

between the facts of the other-crimes evidence and the charged offense; when used to prove 

intent or lack of mistake, general areas of similarity suffice), In Boyd, the State introduced other- 

crimes evidence that was so similar as to approach the level of a trademark, where the other- 

crimes evidence and the charged offense (both sexual assaults) showed that the defendant struck 

up a conversation with each victim, offered to drive the victim to her work, picked her up in her 

car, detoured and drove into an alley, began shaking his leg and told the victim he needed to 

urinate, exited the car, reentered the car with a gun that he then used to rob the victim, told the 

victim to lie on her stomach, and anally assaulted the victim. Id. 

¶ 61 Here, similarly, the other-crimes evidence and the charged offense showed that the 

victim had left his or her wallet in his or her vehicle. When the victim returned to the vehicle, 

the wallet was missing along with the credit card it contained. The cards were then used at gas 

stations3 to buy cigarettes. In each case, the same black car, (which was traced to defendant's 

mother) was captured on the gas station's surveillance footage at the time of the offense. The 

defendant also signed the receipt as the cardholder. In addition, the defendant's girlfriend was 

present in the other-crimes evidence as well as the charged offense. Thus, the Garza evidence 

was quite probative in light of its similarity to the charged offense and the Merola evidence. 

¶ 62 1fie State established a close temporal relation between the other-crimes evidence and 

the charged offense, as all of the conduct occurred within a month. Generally, offenses which 

3 In all of the conduct, defendant used the Itasca gas station, but in the charged offense, 

he also traveled to the Palatine gas station; the verdict in the unissued -credit-card-charge offense 

(the Itasca gas station), however, was directed on motion of defendant. 
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are close in time have greater probative value than those that are remote. Illgen, 145 I11. 2d at 

370. We cannot say that aone-month time period is too remote. 

¶ 63 The similarity between the charged offense and the other-crimes evidence helps to 

ensure that it will not be used solely to prove the defendant's criminal propensities. Id, at 372. 

Here, the Garza and Merola offenses were so similar as to qualify as evidence of defendant's 

modus operandi. 

¶ 64 Finally, the prejudicial effect of the evidence did not substantially outweigh its probative 

nature. First, the similarity of the offenses was extremely probative. Moreover, the evidence 

was presented sufficiently to demonstrate the similarity. Defendant complains that the Garza 

evidence emphasized that her card was stolen during her wedding celebration, and this emphasis 

indicated that defendant was simply a bad person. We disagree. While the offense happened to 

occur during Garza's wedding celebration, the evidence was still tailored to demonstrate the 

similarity to the charged offense and the Merola evidence. 

¶ 65 For these reasons, we cannot say that the trial court abused its discretion in allowing the 

State to present the Garza evidence (and we note, again, that defendant concedes that the Me rota 

evidence was proper). 

¶ 66 Defendant relies on Boyd and People v. Bedoya, 325 Ill. App. 3d 926 (2001), to support 

his contention that the Gana evidence was unduly prejudicial. In Boyd, the court concluded that, 

despite the possibility that the trier of fact had been lured to "declar[e] guilt on a ground different 

from proof specific to the offense charged," the similarity between the charged offense and the 

other-crimes evidence and their temporal proximity demonstrated that the prejudicial effect of 

the evidence could not substantially outweigh the probative value. (Internal quotation marks 

omitted.) Boyd, 366 I11. App. 3d at 94-95. In Bedoya, the other-crimes evidence was simply 
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unrelated to the charged offense and offered no similarities. ~e lack of similarity substantially 

undercut any probative value attached to it and meant that, because there was relatively a lot of 

detailed evidence presented, the prejudicial effect was enhanced. Bedoya, 325 II1. App. 3d at 

940-43. Here, by contrast, the striking similarity between the Gana evidence, the Merola 

evidence, and the charged offense mean that the evidence was strongly probative of defendant's 

intent and lack of mistake (and even modus operandi, notwithstand ing the fact that identification 

was not at issue) and the risk of prejudice was relatively minimized. Bedoya, therefore, is 

distinguishable. 

¶ 67 Even if the Gana evidence were improperly admitted, it was harmless beyond a 

reasonable doubt. The improper introduction of other-crimes evidence is harmless error where 

the defendant is neither prejudiced nor denied a fair trial due to its admission. People v. Sims, 

2019 IL App (3d) 170417, ¶ 30. Generally, even if the other-crimes evidence is erroneously 

admitted, it is harmless if there is substantial evidence of the defendant's guilt. Id. Finally, a 

jury instruction admonishing the jurors about the limited purpose to which they may use the 

other-crimes evidence substantially reduces the prejudicial effect of the admission of the 

challenged evidence. Id. ¶ 31, 

¶ 68 Here, the evidence of defendant's guilt was overwhelming. The Merola evidence, which 

defendant does not challenge, clearly demonstrates that defendant knew that he was not 

authorized to use the cards purportedly given him by Kern. The striking similarity in the 

circumstances between the Merola evidence and the charged offense gives rise to the inference 

that defendant also knew that he was not authorized to use Fatigato's credit cards. Finally, the 

jury was given an appropriate limiting instruction before the Garza and Merola evidence was 

presented, and the instruction was repeated as part of the jury instructions at the end of the case. 

24 

38 
SUBMITTED - 9608070 - Vinette Mistretta - 6/29/2020 9:51 AM

125889



2020 IL App (2d) 170545 

Thus, even if the Garza evidence were improperly admitted, its admission was harmless beyond 

a reasonable doubt, Accordingly, we reject defendant's final contention. 

¶ 69 III. CONCLUSION 

¶ 70 For the foregoing reasons, the judgment of the circuit court of Du Page County is 

affirmed. 

¶ 71 Affirmed, 
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