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1 

NATURE OF THE ACTION 

The Illinois Constitution prohibits the legislature from making any mid-term 

changes to legislative salary. On appeal, the Comptroller does not dispute that this 

constitutional mandate prohibits both mid-term increases and decreases to legislative 

salary. Beginning in 2009, the General Assembly passed what became a series of laws over 

the years intended to reduce legislative salaries mid-term by requiring mandatory furlough 

days and suspending the legislature’s vested cost-of-living increases. A number of these 

laws were enacted as a part of budget bills that could be hundreds of pages in length. Co-

Plaintiffs-Appellees/Cross-Appellants Michael Noland (“Noland”) and James Clayborne, 

Jr. (“Clayborne”) were state senators during these years who voted in favor of the budget 

bills containing the salary reductions.  

Noland and Clayborne filed a lawsuit in the Circuit Court seeking a declaration that 

these laws violated the Legislative Salary Clause1 contained in the Illinois Constitution. 

The Circuit Court ruled that the Salary Reduction Laws were facially unconstitutional and 

thus void ab initio. The Comptroller then moved for leave to assert affirmative defenses to 

Plaintiffs’ remaining claims for mandamus relief. The Circuit Court denied her leave to file 

the defenses of laches and waiver, finding them unavailable as a matter of law as defenses 

to a mandamus claim for payment of constitutionally protected legislative salary. The 

Circuit Court granted leave to the Comptroller to file the affirmative defense of the statute 

of limitations. After the parties filed cross-motions for summary judgment on the 

mandamus counts, the Circuit Court ruled that Plaintiffs’ claims for mandamus relief did 

1 Plaintiffs adopt in their brief the defined terms that the Comptroller uses in her 
brief.  
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not accrue until the lower court declared the laws unconstitutional, and therefore were 

timely filed. The Circuit Court also denied Plaintiffs’ request as relief that payment be 

ordered for all of the legislators whose salary was unconstitutionally withheld.  Both sides 

appealed. 

ISSUES PRESENTED FOR REVIEW 

1. Whether the circuit court correctly held that the statutes changing 

Plaintiffs’ legislative salaries mid-term are facially unconstitutional and void ab initio. 

2. Whether the circuit court correctly held that the Comptroller’s proposed 

laches defense was unavailable as a matter of law. 

3. Whether the circuit court correctly held that the Comptroller’s proposed 

waiver defense was unavailable as a matter of law. 

4. Whether the circuit court correctly held that the Comptroller’s statute of 

limitations defense failed because Plaintiffs’ claims for mandamus did not accrue until 

that court first declared the challenged laws unconstitutional and were therefore timely. 
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STATEMENT OF FACTS2

The first of the COLA elimination laws (“COLA Statutes”), which had an effective 

date of  July 1, 2010, states in relevant part: 

Sec. 5.6. FY10 COLA's prohibited. . . . members of the General  Assembly 
. . . are prohibited  from receiving and shall not receive any increase in 
compensation that would otherwise apply based on a cost of  living 
adjustment, as authorized by Senate Joint Resolution 192 of the 86th 
General Assembly, for or during the fiscal year beginning July 1, 2009. That 
cost of living adjustment shall  apply again in the fiscal year beginning July 
1, 2010 and  thereafter.  

(C 590; see also 25 ILCS 120/5.6.) In each of the following years through 2019, the General 

Assembly passed materially similar laws, eliminating COLA increases for its members. (C 

374-75; C 589-92; C 881.) 

The first of the laws mandating that legislators take furlough days (“Furlough Day 

Statutes”), which had an effective date of  July 1, 2010, states in relevant part: 

During the fiscal year beginning on July 1, 2009, every member of the 
General  Assembly is required to forfeit 12 days of compensation. The  State 
Comptroller shall deduct the equivalent of 1/261 of the  annual 
compensation of each member from the compensation of  that member in 
each month of the fiscal year. 

(C 596; see also 25 ILCS 115/1.5.) 

Certain of the COLA Statutes and Furlough Day States were not stand-alone bills, 

but instead were part of larger budget bills. See, e.g., 

https://www.ilga.gov/legislation/publicacts/96/PDF/096-0800.pdf, last visited on March 7, 

2022; https://www.ilga.gov/legislation/publicacts/96/PDF/096-0958.pdf, last visited on 

2 Plaintiffs assert these facts in supplement to the Comptroller’s Statement of Facts, 
which Plaintiffs adopt.  
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March 7, 2002; https://www.ilga.gov/legislation/publicacts/99/PDF/099-0523.pdf, last 

visited on March 7, 2022.   

Public Act 100-0587, which eliminated the members’ COLA increases for fiscal 

year 2019 was over 700 pages in length. See

https://www.ilga.gov/legislation/publicacts/100/PDF/100-0587.pdf, last visited on March 

7, 2022. 

ARGUMENT 

I. Summary of the Argument. 

The Circuit Court’s judgment in Plaintiffs’ favor should be affirmed. The sole 

argument that the Comptroller asserted in the lower court was that the Legislative Salary 

Clause only prohibits mid-term increases in salary, but does not bar mid-term decreases in 

salary.  The Circuit Court disagreed and held that the constitutional provision bars any mid-

term change in salary, including salary reductions. On appeal, the Comptroller has dropped 

that position and concedes that the Salary Reduction Laws violate the Legislative Salary 

Clause. The Comptroller now argues instead that the Circuit Court erred in holding that the 

Salary Reduction Laws were facially unconstitutional and void ab initio, but are only 

unconstitutional as applied. (Appellant’s Br. 15-21.) The Comptroller’s position on appeal 

is that because the Salary Reduction Laws had effective dates beginning on the July 1 start 

of the respective fiscal year, and applied for the entirety of the fiscal year, the laws could 

be validly applied to the subset of new legislative terms beginning the following January, 

six months after the laws became effective. 

The Comptrollers’ “as applied” argument is flawed because it ignores what the text 

of Salary Reduction Laws actually provide. All of the statutes are mandatory and prohibit 

the Comptroller from making any COLA payments or any Furlough Day salary payments 
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to any of the members of the General Assembly during any on the months of the fiscal 

year. Under the express terms of the Salary Reduction Laws, the Comptroller has no 

discretion that would allow her pick and choose which members to pay and when, and 

which members to withhold payments from. Because of this, there is no set of 

circumstances where the Comptroller could comply with the statutes without violating the 

Constitution. For the statutes to pass constitutional muster, this Court would have to re-

write every one of them to conform to the constitutional mandate, which courts do not do 

because it would be a usurpation of the legislative function. The Circuit Court therefore 

did not err in finding the statutes are facially unconstitutional. 

The Circuit Court also correctly held that the Comptroller’s proposed affirmative 

defenses of laches and waiver were unavailable as a matter of law. The most important fact 

in this regard is that this case involves the salary of public officers, not private employees 

or any private rights. Long-standing Illinois law holds that where a public officer’s salary 

is fixed by law, the defenses of waiver and estoppel are unavailable as defenses to a claim 

to recover salary withheld in violation of the law. The principal behind this is that a public 

officer holder’s right to compensation is not based on any personal or contract rights but 

instead attaches to the office. Because Plaintiffs’ right to the legislative salary is not an 

individual right but attaches to the office, they individually have no ability to forfeit, waive 

or gift away this right either by affirmative actions or by delay in seeking payment. The 

doctrines of laches and waiver simply do not apply here. 

On this basis, the Comptroller’s affirmative defense of the statute of limitations is 

also unavailable. The legislature cannot avoid the constitutional mandate, either directly or 

indirectly. Permitting the legislature to enact a legislative public policy, as expressed by 
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the statute of limitations, that is at odds with the supreme public policy of the state in the 

form of a constitutional mandate in the Salary Reduction Laws would improperly elevate 

legislative policy over the will of the People of Illinois.  

Alternatively, even if the statute of limitations were to be applied, the Circuit Court 

correctly held that Plaintiffs claims are timely. Plaintiffs’ mandamus claims require as an 

element of the cause of action that Plaintiffs have a clear and affirmative right to relief. 

Plaintiffs had no such right until after the Circuit Court declared the Salary Reduction Laws 

unconstitutional. Because of this, Plaintiffs’ mandamus claims did not accrue the Circuit 

Court made its ruling. The Circuit Court did not err in so holding. 

II. Legal Standard for a Facial Challenge to the Constitutional Validity of a 
Statute.  

A determination of facial invalidity “‘is manifestly strong medicine”’ which should 

be doled out “sparingly and only as a last resort.” Pooh-Bah Enterprises v. County of Cook, 

232 Ill. 463, 473 (2009) (quoting National Endowment for the Arts v. Finley, 524 U.S. 569, 

580 (1998)). However, “[i]f a statute is unconstitutional, courts are obligated to declare it 

invalid.” Maddux v. Blagojevich, 233 Ill. 2d 508, 528 (2009). A finding of facial 

unconstitutionality or, alternatively, of a violation of a constitutional guaranty, would mean 

that the statutes are unconstitutional in all of their applications. See, e.g., In re Pension 

Reform Litig., 2015 IL 118585, ¶ 40 (affirming trial court’s ruling that statutes reducing 

pensions were unconstitutional in their entirety and permanently enjoining their 

enforcement); People v. Carrera, 203 Ill.2d 1, 14-15 (2002) (noting that the void ab initio 

doctrine applies to statutes that “violate substantive constitutional guarantees.”). 
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In People v. Burns, 2015 IL 117387, ¶ 27, 79 N.E.3d 159, 165, this Court explained 

that “the proper analysis for facial challenges” was described by the United States Supreme 

Court in Los Angeles, Calif. v. Patel:  

“Under the most exacting standard the Court has prescribed for facial 
challenges, a plaintiff must establish that a ‘law is unconstitutional in all of 
its applications.’ Washington State Grange v. Washington State Republican 
Party, 552 U.S. 442, 449 [128 S.Ct. 1184, 170 L.Ed.2d 151] (2008). But 
when assessing whether a statute meets this standard, the Court has 
considered only applications of the statute in which it actually authorizes or 
prohibits conduct. For instance, in Planned Parenthood of Southeastern Pa. 
v. Casey, 505 U.S. 833 [112 S.Ct. 2791, 120 L.Ed.2d 674] (1992), the Court 
struck down a provision of Pennsylvania's abortion law that required a 
woman to notify her husband before obtaining an abortion. Those defending 
the statute argued that facial relief was inappropriate because most women 
voluntarily notify their husbands about a planned abortion and for them the 
law would not impose an undue burden. The Court rejected this argument, 
explaining: The ‘[l]egislation is measured for consistency with the 
Constitution by its impact on those whose conduct it affects .... The proper 
focus of the constitutional inquiry is the group for whom the law is a 
restriction, not the group for whom the law is irrelevant.’ Id., at 894 [112 
S.Ct. 2791].” 

Los Angeles, Calif. v. Patel, 576 U.S. 409, 418-19 (noting that “the constitutional 

‘applications’ that petitioner claims prevent facial relief here are irrelevant to our analysis 

because they do not involve actual applications of the statute”).  

Under this standard, even though it is exacting, the Circuit Court was obligated to 

– and correctly did – declare the Salary Reduction Laws facially unconstitutional. 

III. The is No Set of Circumstance Where the Comptroller Could Comply with 
COLA Statutes Without Violating the Legislative Pay Clause of the Illinois 
Constitution. 

Absent from Appellant’s brief is any quotation from, or substantive discussion of, 

the actual text of the Salary Reduction Laws. This is because, as written and enacted, none 

of the laws can be constitutionally applied. All of the COLA statutes are essentially the 

same as the first such statute, which states in relevant part: 
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Sec. 5.6. FY10 COLA's prohibited. . . . members of the General  Assembly
. . . are prohibited  from receiving and shall not receive any increase in 
compensation that would otherwise apply based on a cost of  living 
adjustment, as authorized by Senate Joint Resolution 192 of the 86th 
General Assembly, for or during the fiscal year beginning July 1, 2009. That 
cost of living adjustment shall  apply again in the fiscal year beginning July 
1, 2010 and  thereafter.  

(C 590; see also 25 ILCS 120/5.6) (emphasis added). By its express terms, this statute is 

expressly directed at all “members of General Assembly,” not at some members but not 

others. The act statutorily proscribed for all members is equally clear and unambiguous. 

Under a standard canon of construction, the legislature’s coupling in a statute of the term 

“shall” with the “negative ‘not’” renders the action proscribed mandatory, not merely 

permissive. People v. Youngbey, 82 Ill. 2d 556, 562 (1980). Here, the act mandatorily 

proscribed is “any” increase in compensation. The plain meaning of “any” means not even 

one. Caterpillar, Inc. v. Aetna Cas. & Sur. Co., 282 Ill. App. 3d 1065, 1073 (1st Dist. 1996) 

(relying on the definition of “any” in Black's Law Dictionary 86 (5th ed. 1979) as: “Some; 

one out of many; an indefinite number. One indiscriminately of whatever kind or 

quantity.”).  

Under the plain meaning of the statutes, the legislature intended to impose an 

immediate mid-term cut in salary for all members of the General Assembly. The 

Comptroller is thus proscribed from paying any COLA increase at all to any of the 

legislators. There is no language in the statute that would permit the Comptroller: (i) to pay 

COLAs to legislative members for whom the change applies mid-term, and (ii) withhold 

COLAs for an unspecified minority of members whose term would start half way through 

the fiscal year. In addition, there is nothing in the terms of the Salary Reduction Laws 

which would permit the Comptroller essentially to ignore the laws as unconstitutional for 

the entire first six months following their effective dates, then selectively enforce the laws 
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for the following six months of the fiscal year with regard to a subset of the members to 

which the statutes apply. However, this is what the Comptroller would have to do under 

her “as applied” position on appeal. 

In order for the Comptroller to have the discretion to selectively enforce the statute, 

as her “as applied” argument would require, the statute would have to be re-written to say 

something along the lines of: “For any member of the General Assembly for whom such a 

salary reduction would not constitute a mid-year salary reduction . . .” This re-writing 

would be contrary to the intent of the legislature, as expressed in the statute, that the COLA 

elimination would apply across the board to all members. Furthermore, courts are 

precluded from re-rewriting statutes in this manner by the separation of powers doctrine of 

Article 2, § 1 of the Illinois Constitution. Ill. Const. 1970, art. II, sec. I. See also In re M.M., 

156 Ill. 2d 53, 69 (1993) (“We have no authority either to amend or to annex a statute. 

(citation omitted) Any alteration to the statute, regardless of any perceived benefit or 

danger, must necessarily be sought from the legislature.”); People v. One 1988 GMC, 2011 

IL 110236, ¶ 13 (“[r]ule of construing a statute so as to uphold its constitutionality when 

reasonably possible is not a license to rewrite legislation” citing In re Branning, 285 Ill. 

App. 3d 405, 410 (4th Dist. 1996)). 

The case People v. Burns, 2015 IL 117387, is instructive. In Burns, this Court 

addressed the constitutionality of sections (a)(1) and (a)(3)(A) of the Aggravated Unlawful 

Use of Weapons statute, which by its express terms set forth a complete ban on carrying 

ready-to-use guns outside the home.  Burns, 2015 IL 117387, ¶ 24. The State argued that 

the statute was not facially invalid, but only unconstitutional as applied, because it could 

be enforced against felons without violating the Second Amendment to the United States 
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Constitution. This Court agrees that the legislature can prohibit felons from possessing 

guns and has in fact done so. Id. at ¶ 29. Nevertheless, this Court held that because the 

terms of the statute were not limited to a particular subset of persons, such as felons, the 

statute was “facially unconstitutional, without limitation” because it “constitutes a flat ban 

on carrying ready-to-use guns outside the home.” Id. at ¶ 25. This is because an 

unconstitutional statute “does not ‘become constitutional’ simply because it is applied to a 

particular category of persons who could have been regulated, had the legislature seen fit 

to do so.” Id. at ¶ 29. This Court explained that if it held the statute constitutional, it would 

in essence be “rewrit[ing] state law to conform it to constitutional requirements” and 

“substitut[ing] the judicial for the legislative department of the government.” Id.  

The circumstances here are the same as in Burns. The legislature could have 

enacted a statute that reduced COLA that was effective the next legislative term. However, 

that is not what the legislature enacted in any of the COLA statutes. As a result, they are 

facially unconstitutional and are not enforceable against anyone. Id.  

IV. There is No Set of Circumstance Where the Comptroller Could Comply with 
the Furlough Statutes Without Violating the Legislative Pay Clause of the 
Illinois Constitution. 

The terms of the Furlough Day statutes are also mandatory and do not allow the 

Comptroller any discretion to enforce the statutes against some, but not all, members of the 

General Assembly. Every one of the Furlough Day statutes dictates that the Comptroller 

must deduct 12 days of salary for every member of the General Assembly during the 

relevant fiscal year. The precise terms of the Furlough Day statutes vary slightly, and can 

be broken down into two different types. The first directs the Comptroller to deduct a 

portion of the salary every month: 
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During the fiscal year beginning on July 1, 2009, every member of the 
General Assembly is required to forfeit 12 days of compensation. The State 
Comptroller shall deduct the equivalent of 1/261 of the annual 
compensation of each member from the compensation of that member in 
each month of the fiscal year. 

(C 596; see also 25 ILCS 115/1.5.) 

The second type of Furlough Day statute also requires the Comptroller to deduct a 

portion of the legislators’ salary every month during the fiscal year, bur breaks it down by 

the first six months of the fiscal year and the second six months: 

During the first 6 months of the fiscal year beginning July 1, 2012, every 
member of the 97th General Assembly is mandatorily required to forfeit one 
day of compensation. The State Comptroller shall deduct the equivalent of 
1/261st of the annual salary of each member of the 97th General Assembly 
from the compensation of that member in each of the first 6 months of the 
fiscal year. During the second 6 months of the fiscal year beginning July 1, 
2012, every member of the 98th General Assembly is mandatorily required 
to forfeit one day of compensation. 

(C 57-58; C 598-99; see also 25 ILCS 115/1.8.) 

Although the precise terms of the statutes vary in this manner, they are all 

mandatory. The Comptroller must deduct a percentage of the salary of “every member” 

during “each” month of the fiscal year. The terms of the statutes brook no exceptions and 

provide the Comptroller no discretion to selectively apply the statutes to fewer than all on 

the members of the General Assembly. As with the COLA Statutes,  in order for the 

Comptroller to have the discretion to selectively enforce the statute, as her “as applied” 

argument would require, the statute would have to be re-written, which Courts will not do. 

The Furlough Day Statutes are thus all facially unconstitutional. 

V. The Circuit Court Correctly Held that the Defense of Laches Was Unavailable 
to the Comptroller. 

The salient fact relevant to assessing the viability of the Comptroller’s proposed 

affirmative defenses of laches and waiver is that this case involves the salary of public
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officers, not private employees. Long-standing Illinois law holds that where a public 

officer’s salary is fixed by law, the defenses of waiver and estoppel are unavailable as 

defenses to a claim to recover salary withheld in violation of the law. The bedrock principle 

underlying the holdings in the relevant cases is the precept that “public offices are created 

in the interest and for the benefit of the public.” People ex. rel. Sartison v. Schmidt, 281 Ill. 

211, 215 (1917).  Because of this, the “public office holder’s right to compensation is not 

based on any personal or contract rights but attaches to the office.” People ex rel. Barrett 

v. Bd. Comm’rs of Cook County, 11 Ill. App. 3d 666, 668 (1st Dist. 1973); see also Bardens 

v. Bd. of Trustees of Judges Ret. Sys., 22 Ill. 2d 56, 62 (1961); (“strong considerations of 

public policy underlie the holdings of this court and others that a public officer can not 

agree to accept for his services any compensation less than that fixed by law”); Pitsch v. 

Continental and Commercial National Bank, 305 Ill. 265, 271 (1922) (the “compensation 

of a public official for the performance of his official duties is not a matter for traffic or 

trade”). Plaintiffs therefore individually have no ability to forfeit, waive or gift this right 

either by affirmative actions or by delay in seeking to enforce it. The Circuit Court thus did 

not err in denying the Comptroller leave to assert the defenses of laches and waiver. 

In reaching this conclusion, the Circuit Court relied on the Appellate Court’s 

decision in People ex rel. Northrup v. City Council of City of Chicago, 308 Ill. App. 284 

(1st Dist. 1941). That case is directly on point. In Northrup, twenty-three former Chicago 

aldermen, or their estates, sought the issuance of a writ of mandamus to compel the City 

of Chicago to pay salary amounts that were withheld between 1932 and 1935 because of 

salary reduction ordinances enacted by the City Council. Id. at 285. The plaintiffs argued 

that the ordinances resulted in mid-term salary reductions that violated Section 11 of 
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Article IX of the Illinois Constitution.3 Id. at 285. Twenty-one of the twenty-three plaintiffs 

had voted in favor of the ordinances. Id. at 286. Furthermore, each of the plaintiffs accepted 

the reduced salary payments in monthly installments during the entire period from 1932 to 

1935. Id. at 286-87. 

In Northrup, the City asserted as defenses estoppel, laches, the statute of limitations 

and that the withheld salaries were a gift by the plaintiffs to the City. Id. at 286. Even 

though most plaintiffs voted in favor of the salary reduction ordinances, accepted the 

reduced salary and waited many years after the first ordinance was passed to file suit, the 

Court rejected the City’s defenses as unavailable. Specifically, the Court in Northrup held: 

The so–called defenses by the city officers, namely, the statute of 
limitations, laches and gifts, are all contrary to the Constitution and public 
policy of the State, and cannot be sustained. Such defenses, as we have 
shown, if sustained, would create a situation equivalent to avoiding the 
constitutional mandate. 

Id. at 296. 

In reaching this holding, the Northrup Court relied on a number of Illinois Supreme 

Court cases, including Galpin v. City of Chicago, 269 Ill. 27 (1915) and Pitsch v. 

Continental and Commercial National Bank, 305 Ill. 265 (1922. As these cases make clear, 

a public official’s salary is for the benefit of the public at large rather than solely for the 

private benefit of the individuals receiving the salary. Galpin involved the State’s Attorney 

of Cook County, who made a campaign promise, which he kept after election, to pay certain 

3 Section 11 of Article IX of the Illinois Constitution of 1870 provided: “The fees, 
salary or compensation of no municipal officer who is elected or appointed for a definite 
term of office, shall be increased or diminished during such term.” Northrup, 308 Ill. App. 
at 287. 
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of the money due to him back to the County. After he died, his estate sued to recover the 

amount ceded to the County. This Court in Galpin rejected an estoppel defense, holding: 

The fees or salary of an officer, having been fixed by law, become an 
incident to the office, and it is contrary to public policy for candidates to 
attempt to attain such office by promises made to the electors to perform 
the duties of the office for any other or different compensation than that 
fixed by law. Such promises being illegal, they cannot be enforced. 

269 Ill. at 41. 

The Court in Pitsch addressed a similar situation, where a public officer, whose 

salary was set by statute, agreed to accept less than the statutory amount.  The Pitsch Court 

rejected waiver and estoppel defenses, stating: 

The compensation of a public official for the performance of his official 
duties is not a matter for traffic or trade, for bargaining or for favoritism. 
Every person for whom such services are rendered is entitled to receive 
them at the same price. Official morality and public policy alike prohibit the 
undermining of the public service by permitting officers to make 
merchandise of their official services. 

305 Ill. 265, 271; see also Bardens v. Bd. of Trustees of Judges Ret. Sys., 22 Ill. 2d 56, 62 

(1961 (“strong considerations of public policy underlie the holdings of this court and others 

that a public officer can not agree to accept for his services any compensation less than that 

fixed by law”); People ex rel. Barrett v. Bd. Comm’rs of Cook County, 11 Ill. App. 3d 666, 

668 (1st Dist. 1973 (“The public officer holder’s right to compensation is not based on any 

personal or contract rights but attaches to the office.”). 

The Comptroller tries to distinguish Northrup by arguing that although this Court 

has not overruled Northrup, it has purportedly “rejected the appellate court’s rational that 

allowing a statute of limitations defense would be ‘equivalent to avoiding the constitutional 

mandate.’” (Appellant’s Br. 22.)  The Comptroller can only make this argument by 

ignoring that a public officer’s salary is not an individual right, but instead inheres to the 
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office. In fact, Illinois case law that long predates the Northrup decision holds that 

“[a]nyone may waive his own personal, individual right to question the constitutionality of 

a statute or may be estopped to assert such right.” Mills v. People's Gaslight & Coke Co., 

327 Ill. 508, 533 (1927) (emphasis added), citing McCarthy v. Lavasche, 89 Ill. 270 (1878). 

This case – like Northrup – does not involve a personal, individual right. Because 

Plaintiffs’ right to the legislative salary is not based on any personal or contract rights but 

attaches to the office, they individually have no ability to forfeit, waive or gift this right 

either by affirmative actions or by delay in seeking to enforce it.  

All of the cases cited by Defendant involve the failure to timely assert private 

personal rights that do not have the same public policy concerns as a public officer’s salary, 

and which therefore can be subject to defenses such as laches, waiver, and the statute of 

limitations. For example, the Comptroller points to this Court’s decision in Langendorf v. 

City of Urbana, 197 Ill. 2d 100 (2001), which involved a constitutional challenge to 

annexation and rezoning agreements that two private landowners entered into with a city. 

Langendorf concerned a private, individual right and given this it is unsurprising that the 

court held that the statute of limitations (which the Comptroller analogizes to laches) could 

apply to the constitutional challenge. However, Langendorf did not involve a public 

officer’s  constitutionally protected salary, which is not a private right but instead inheres 

to the office, and thus is not instructive here. 

The other cases cited by the Comptroller also involve private rights and do not 

address, much less answer, the question presented in this appeal. See, e.g., Horn v. City of 

Chicago, 403 Ill. 549 (1949) (a claim that construction of a viaduct was a taking and 

damaged private property without payment of just compensation). Tillman v. Pritzker, 
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2021 IL 126387 (a suit by a taxpayer, who was granted individual standing to sue under 

735 ILCS 5/11-301, to enjoin state officials from disbursing funds for two general 

obligation bonds). The issue in Tully v. State, 143 Ill. 2d 425 429 (1991), another case cited 

by the Comptroller, was a judicial candidate’s challenge to the incumbent judge’s 

candidacy for retention. However, the right to run for office is a private right belonging to 

the candidate, not a public right. See Akin v. Smith, 2013 IL App (1st) 130441 at ¶ 13 (2013) 

(referring to “private rights of candidates”). Tully and the other cases cited by the 

Comptroller are therefore not instructive.  

Also unavailing for the Comptroller is her citation to a Utah Supreme Court case, 

Fundamentalist Church of Jesus Christ of Latter-Day Saints v. Horne, 2012 UT 66, where 

the court made a distinction between a governmental power to act outside of constitutional 

bounds and a litigant’s forfeiture of a right to complain about the ultra vires act. 

(Appellant’s Br. 24.) The Comptroller’s reliance on this case is misplaced for two reasons. 

First, Horne applied laches in a case involving a private right under the First Amendment, 

and not the type of public right at issue here. Second, as Northrup makes clear, under the 

Illinois Constitution the reduction of a legislator’s salary in any way is against public policy 

and void, and cannot be avoided either directly or indirectly through application of 

doctrines such as laches or estoppel.  

The Comptroller’s final argument for ignoring the Northrup  holding and applying 

laches in this case also fails – namely, the Comptroller’s assertion that laches should be 

applied because this case involves the expenditure of public funds. (Appellant’s Br. 26.) 

This argument ignores long-standing Illinois case law holding that the state government’s 

fiscal concerns do not trump this type of constitutional mandate. This principle was 
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strongly set forth by this Court in Jorgensen v. Blagojevich, 211 Ill. 2d 286, 304 (2004), 

which stated: “any departure from the law is impermissible unless justification for that 

departure is found within the law itself. Exigent circumstances are not enough. ‘Neither the 

legislature nor any executive or judicial officer may disregard the provisions of the 

constitution even in case of a great emergency.” See also Northrup 308 Ill. App. 3d at 288-

89 (fiscal emergency cannot be used as a means of construction of a constitutional 

provision that makes no reference to any emergency). 

In sum, the Circuit Court correctly held that laches was not available as a matter of 

law as a defense to Plaintiffs’ mandamus claims seeking payment of the legislative salaries 

that were not private contractual rights, but instead incident to their legislative offices.   

VI. The Circuit Court Correctly Held that the Defense of Waiver Was Unavailable 
to the Comptroller. 

Waiver is unavailable as defense to payment of the legislative salaries for the same 

reasons (set forth the above) that laches is unavailable. In arguing otherwise, the 

Comptroller makes the curious claim that because the legislature purportedly has the 

“ultimate control” over their own salaries, “it can hardly be said that public policy must 

prevent them from accepting less than the amount they themselves have determined.” 

(Appellant’s. Br. 30.) The supreme policy of the State is expressed by the People of Illinois 

in the Illinois Constitution. Here, the People of Illinois have expressly constrained the 

legislature, through article IV, § 11, from making any mid-term increases or decreases to 

legislative salaries. The Comptroller is therefore wrong in asserting that the legislators have 

“ultimate control” over their salaries – any salary changes must be made within the 

constructional bounds, which was not done with the COLA Statutes and the Furlough Day 
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Statutes. The Comptroller’s attempt to shrug off the violations of public policy of these 

unconstitutional laws should be disregarded.  

The Comptroller also tries to manufacture a distinction, unsupported by the case 

law or logic, between a public official who agrees in advance to accept a lower salary than 

constitutionally mandated, and a public official who agrees to accept less after taking 

office. (Appellant’s Br. 30-31.) 

The Comptroller erroneously argues that in the latter situation, the dangers meant 

to be proscribed by the Legislative Salary Clause are purportedly “minimal, if not entirely 

absent.” Id. This Court recognized in Pitsch that the compensation of a public official for 

the performance of his official duties “is not a matter for traffic or trade, for bargaining or 

for favoritism.” 305 Ill. at 271. The improper traffic or trade that the constitutional 

provision is meant to proscribe can take place either before or after election to office. As 

another court aptly stated in analogous circumstances: 

If a candidate for public office is permitted to obtain appointment or election 
by a promise to serve for less than the amount fixed by the Legislature, or 
if, after having obtained appointment or election, he is permitted to more 
securely entrench himself in office by such a promise and thus bring about 
his reappointment or re-election, such practice will ultimately result in the 
virtual auctioning off of official positions to the lowest bidder, and the 
obtaining of the least efficient employees to fill the positions. 

Ballangee v. Bd. of Cty. Comm'rs of Fremont Cty., 66 Wyo. 390, 402–04, 212 P.2d 71, 75 

(1949). Even after election, a legislator’s promise to accept less than the constitutionally 

mandated salary is the type of traffic and trade in the public office that the Legislative 

Salary Clause proscribes. Pitsch, 305 Ill. at 271.  

The Comptroller’s attempt to disregard the supreme policy of the State, as 

expressed in the constitution and recognized by this Court in the Pitsch and Galpin is thus 
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without merit. The Court should therefore affirm the Circuit Court’s ruling that the 

Comptroller’s waiver defense was unavailable as a matter of law.  

VII. The Circuit Court Correctly Held that the Defense of the Statute of 
Limitations Was Unavailable to the Comptroller. 

After the Circuit Court entered its order declaring the statutes unconstitutional, the 

Circuit Court permitted the Comptroller to assert a statute of limitations defense to the 

remaining mandamus counts. In moving for summary judgment on the mandamus counts, 

Plaintiffs argued that: (i) judicial dictum in Northrup and the rational of numerous Illinois 

cases established that the statute of limitations is not a viable defense to a claim to compel 

payment of a public officers’ salary; and (ii) the mandamus claims did not accrue until the 

Circuit Court entered the declaration that the statutes were unconstitutional, in accord with 

Kelly v. Chicago Park Dist., 409 Ill. 91 (1951). (C 1050-51.) The Circuit Court did not 

reach Plaintiffs’ first argument, instead basing its ruling in Plaintiffs’ favor on the second 

argument – namely, under this Court’s ruling in Kelly, the mandamus claims did not accrue 

until the Circuit Court issued on July 2, 2019 its Memorandum Opinion and Order 

declaring the statutes unconstitutional (which the Circuit Court subsequently amended on 

July 8, 2019). (C 1217-18.) 

Both of the grounds Plaintiffs argued below provide a basis for this Court to affirm 

the Circuit Court’s rejection of the statute of litigations defense. See Gunthorp v. Golan, 

184 Ill. 2d 432, 438 (1998) (a “trial court may be affirmed on any basis that appears in the 

record without regard to whether the trial court relied upon such ground or whether the trial 

court's rationale was correct”). For both of these independent reasons, the Circuit Court’s 

ruling should be affirmed.  
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A. Under the Public Policy of the State, The Statute of Limitations Does 
Not Apply to Plaintiffs’ Mandamus Claims. 

Where a plaintiff has a clear right to receive wrongfully withheld salaries or 

portions thereof, an order of mandamus is appropriate to ensure that public officials fulfill 

their duty to pay. In Northrup, the First District Appellate Court upheld the issuance of a 

writ of mandamus compelling the City of Chicago to pay former aldermen or their estates 

salary amounts that were withheld between 1932 and 1935 due to unconstitutional mid-

term salary reductions enacted by the City Council, which most of the plaintiff aldermen 

had voted for. 308 Ill. App. at 285-88.  In affirming the writ, the First District rejected the 

defendant’s estoppel, laches, and statute of limitations defenses as contrary to “public 

policy” and “the constitutional mandate” to pay public officials the full salary tied to their 

term of office.  Id. at 294-96. 

The holding in Northrup is consistent with the Illinois cases holding that the 

defenses of laches, waiver, estoppel or a gift do not apply in the context of public officers’ 

right to receive their full salary. See, e.g., Galpin and Pitsch. As set forth above, these cases 

stand for legal principle, long recognized in Illinois, that a public officer’s right to his salary 

is not an individual right but rather a public right that belongs to the People of Illinois as a 

whole. See e.g., People ex rel. Barrett v. Bd. Comm’rs of Cook County, 11 Ill. App. 3d 666, 

668 (1st Dist. 1973) (“The public officer holder’s right to compensation is not based on 

any personal or contract rights but attaches to the office.”) (citing Kelly, supra) (emphasis 

added). Therefore, public policy (and in this case a constitutional mandate as observed in 

Northrup) dictates that public officers cannot by any action or inaction do anything to 

destroy, abandon, relinquish, give away or otherwise repudiate their public right to receive 

a full salary. 
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In contrast to this case law, research has uncovered no Illinois case where a public 

officer was, by any action or inaction, deemed to have relinquished, abandoned, or lost 

their right to receive their full salary, regardless of the passage of time. In sum, there is no 

principled reason to explain why under the case law: (1) Plaintiffs cannot by delay lose 

their right to their full salary under a laches theory, and cannot give up this right by any 

affirmative action such as a contractual agreement, express waiver or even a voluntary gift; 

but (2) can lose this right by delay under a statute of limitations theory.  

Because the reduction “in any way” of a public official’s constitutionally protected 

salary “is against public policy and void,” the taking of an action “which would accomplish 

indirectly the same result, is rendered nugatory by the constitutional provision.” Northrup, 

308 Ill. App. at 296. The legislature is thus without power to place any limitations, direct 

or indirect – including a statute of limitations – on a legislator’s right to receive their full 

salary pursuant to Art. IV, § 11 of the Illinois Constitution. Application of the five year 

statute of limitations in 735 ILCS 5/13-205 to bar a legislator from receiving their salary 

would therefore be void as against public policy. See Rock v. Burris 139 Ill. 2d 494, 499-

500 (1990) (“What the constitution requires, both within the legislative article and 

elsewhere, is that the salary for the various constitutional offices within State and local 

government be carved in stone when the public officials take office and that the salary 

structure so set not be changed to take effect during that term.”) (emphasis added) .   

This conclusion is buttressed by the precept that “[j]ust as the legislature is 

presumed to act with full knowledge of all prior legislation, the drafters of a constitutional 

provision are presumed to know about existing laws and constitutional provisions and to 

have drafted their provision accordingly.” In re Pension Reform Litig., 2015 IL 118585, ¶ 
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70. The drafters of the Legislative Salary Provision are therefore presumed to have known 

about Northrup’s inclusion of the statute of limitations among the defenses that are 

unavailable against the constitutional salary mandate. See Northrup, 308 Ill. App. at 296. 

Despite this, the drafters of the constitutional provision did nothing to change this existing 

law. Just as a judicial interpretation of a statute is considered part of the statute itself (until 

changed by the legislature) so too is the Northrup decision with respect to the Illinois 

Constitution’s various Salary Protection Clauses, unless the drafters included language to 

depart from Northrup. They included no such language. This further underscores that the 

statute of limitations defense is not available to the Comptroller.4 . 

In addition, it is axiomatic that the Illinois Constitution is the “supreme law” of this 

state. See Chicago Bar Ass'n v. Illinois State Board of Elections, 161 Ill.2d 502, 508 (1994). 

As this Court has recognized, the “people of Illinois give voice to their sovereign authority 

through the Illinois Constitution [and it] is through the Illinois Constitution that the people 

have decreed how their sovereign power may be exercised, by whom and under what 

conditions or restrictions. In re Pension Reform Litig., 2015 IL 118585, ¶ 79. Importantly, 

the Constitution of this state is a limitation upon the power of the legislature. Peabody v. 

Russel, 301 Ill. 439, 442 (1922). Because of this, the “General Assembly may not legislate 

on a subject withdrawn from its authority by the constitution.” In re Pension Reform Litig., 

2015 IL 118585, ¶ 85. 

4 Although Northrup was interpreted the 1870 Illinois Constitution’s legislative 
salary clause, that provision was essentially the same as the one formulated by the drafters 
of the 1970 Illinois Constitution. Furthermore, this court has relied on decisions regarding 
the 1870 Illinois Constitution’s legislative salary clause in interpreting the current salary 
clause. See Jorgensen v. Blagojevich, 211 Ill. 2d 286, 303 (2004, relying on People ex rel. 
Lyle v. City of Chicago, 360 Ill. 25 (1935) . 
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Here, Article IV, § 11 of the Illinois Constitution is clear, explicit, and 

unambiguous.  It states in mandatory terms that a “member shall receive a salary and 

allowances as provided by law, but changes in the salary of a member shall not take effect 

during the term for which he has been elected.”  Ill. Const. 1970, art. IV, § 11 (emphasis 

added).  This constitutional language is absolute, and contains no limitation or exception 

of any kind. The people of Illinois have, in an exercise of their sovereign authority, 

removed from the legislature the ability to place any limitation on a legislator’s right to 

receive their full salary. This includes a time limitation in the form of a statute of 

limitations. Such a measure would be an impermissible effort to circumvent by indirect 

means the constitutional mandate. 

Any attempt to apply the five year statute of limitations in 735 ILCS 5/13-205 to 

bar Plaintiffs from receiving their full salary would therefore be void as against public 

policy. The Illinois Constitution is the supreme expression of the public policy of the state. 

In contrast to a constitutional mandate, a legislative act is but “the will of the legislature, 

in a derivative and subordinate capacity.”  In re Pension Reform Litig., 2015 IL 118585, ¶ 

80 (quotation omitted). Relevant here, statutes of limitation are “measures of public policy” 

as determined by the legislature. Peregrine Fin. Grp., Inc. v. Futronix Trading, Ltd., 401 

Ill. App. 3d 659, 661 (2010). However, the legislature is without the authority to enact a 

public policy that is at odds with the supreme public policy of the State in the form of a 

constitutional mandate. The relevant doctrine is well established under Illinois law: 

Whether an act of the Legislature is void because it contravenes the public 
policy of the state depends upon whether the public policy upon the 
particular subject has been established by statute, or is a part of the common 
law, or has been declared by some provision of the state Constitution. If it 
exists merely by virtue of some statute or the common law, it may be 
changed by the Legislature at will. If the Constitution has declared the 
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public policy of the state with reference to the particular subject the 
Legislature is powerless to change it. 

State Pub. Utilities Comm'n v. Romberg, 275 Ill. 432, 439 (1916). Permitting the legislature 

to place a limitation on the constitutional mandate in Article IV, § 11 would allow 

legislature to overrule the will of the people of Illinois as expressed by the constitution. 

Any attempt to apply the five year statute of limitations in 735 ILCS 5/13-205 to bar 

Plaintiffs’ claims, even in part, would therefore be void as against public policy.  

This conclusion is supported by an analogous line of case law, applying the doctrine 

“nullum tempus occurrit regi”, which holds that no statute of limitations can run against 

the government. See, e.g., City of Shelbyville v. Shelbyville Restorium, Inc., 96 Ill. 2d 457, 

461 (1983); City of Chicago ex rel. Scachitti v. Prudential Sec., Inc., 332 Ill. App. 3d 353, 

361 (2002). This doctrine is designed – as is the legislative salary protection – to protect 

public interests. See Shelbyville, 96 Ill. 2d at 461 (the basis of this doctrine is the “policy 

judgment that the public should not suffer because of the negligence of its officers and 

agents in failing to promptly assert causes of action which belong to the public”). The 

“nullum tempus” doctrine is not statutory, but instead a common law recognition of the 

manner in which the interests of the people of Illinois can trump a legislatively enacted 

statute of limitations.  

Furthermore, any other result would mean that legislators could for political or 

personal self-interest pass a salary increase or decrease, coupled with an exceedingly short 

statute of limitations, and not challenge it in court, thereby indirectly avoiding the 

constitutional mandate via the statute of limitations. This would result in the very harm that 

article IV, § 11 of the Illinois Constitution is designed to prevent. The statute of limitations 

thus is not a viable defense to Plaintiffs’ mandamus claims.  
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B. Alternatively, Plaintiffs’ Mandamus Claims Accrued When The 
Circuit Court  Declared the Statutes Unconstitutional.  

Should this Court determine that the five year statute of limitations in 735 ILCS 

5/13-205 does apply, the mandamus claims did not accrue until the Circuit Court issued on 

July 2, 2019 its Memorandum Opinion and Order declaring the statutes unconstitutional, 

and the claims are therefore timely. It is axiomatic that a “cause of action must have 

existence before it can be barred” by the statute of limitations. Aetna Life & Cas. Co. v. Sal 

E. Lobianco & Son Co., 43 Ill. App. 3d 765, 767 (2d Dist. 1976), quoting Schweickhardt 

v. Jokers, 250 Ill. App. 77, 81 (3d Dist. 1928). A mandamus claim does not exist “[i]f the 

right of the petitioner must first be fixed or the duty of the officer sought to be coerced 

must first be determined.” Hooper v. Snow, 325 Ill. 53, 56 (1927). Because of this, Courts 

will dismiss mandamus claims as premature where a party’s right or the officer’s duty has 

not been judicially determined. See Foss, Schuman & Drake v. Vacin, 57 Ill. App. 3d 660, 

661-62 (1st Dist. 1978) (affirming dismissal of mandamus claim against the mayor of 

Berwyn as premature because a law firm’s claim for legal fees had not been reduced to 

judgment).  

Here, Plaintiffs’ mandamus claims were premature until this Court’s determination 

on July 2, 2019 that the relevant statutes are unconstitutional. Prior to that, the mandamus 

claims were not ripe. The Circuit Court correctly held that the five year statute of 

limitations is thus no bar to Plaintiffs’ mandamus claims. 

Contrary to what Defendant argues, Kelly v. Chicago Park Dist., 409 Ill. 91 (1951) 

is directly on point. Kelly stands for the proposition that where the right to a salary is a 

“condition precedent” to suing for payment of the salary, an action to compel payment does 

not accrue for statute of limitations purposes until that right has been established by the 
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court. Id. at 95-96. In Kelly, the condition precedent that first had to be established was the 

right to hold the employment position, which would establish the right to the salary. Id. In 

this case, the condition precedent that needed establishment was that the statutes at issue 

were unconstitutional, which established the legislators’ right to the salary. Prior to the 

establishment of these conditions precedent, mandamus did not lie in either Kelly or this 

case.  

The Comptroller admits – as she must – that in a number of circumstances a cause 

of action does not accrue when the wrongful act was committed, but afterwards when the 

right to sue arises. (Appellant’s Br. 40, citing cases.) The Comptroller argues that this 

principal only applies when an element of the cause of action, often damages, needs to be 

established in a prior action, which the Comptroller argues is not the case here. The 

Comptroller is wrong. The elements of a claim of mandamus are a showing by a plaintiff 

“that (1) he or she has a clear and affirmative right to relief, (2) the public official has a 

clear duty to act, and (3) the public official has clear authority to comply with the writ.” 

Gassman v. Clerk of the Cir. Ct., 2017 IL App (1st) 151738, ¶ 13. Plaintiffs needed first to 

prevail on their declaratory judgment cause of action before the “clear and affirmative right 

to relief” element for mandamus relief could be met. The statutes were lawfully enacted, 

were unambiguous in reducing Plaintiffs’ salaries, and – as the Comptroller argues in her 

brief – had a presumption of constitutionality. Plaintiffs thus had no right to mandamus 

relief until after the Circuit Court’s ruling declaring the statutes unconstitutional.   

This conclusion is not changed by the fact that, as the Comptroller points out, 

Plaintiff brought the claims for declaratory judgment and mandamus relief in the same 

lawsuit. (Appellant’s Br. 36.) As Plaintiffs explained to the Circuit Court judge, the 
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mandamus counts were brought as a “placeholders . . . in the event [Plaintiffs] prevailed 

on the unconstitutional claims.” (R 88.) Including the mandamus claims was simply a 

matter of economy for the litigants and the court. That does not alter the fact that Plaintiffs 

declaratory judgment claims had to be litigated first and reduced to a successful judgment 

before Plaintiffs’ mandamus claims were ripe for adjudication.  

The Comptroller’s reliance on Sundance Homes, Inc. v. Cty. of DuPage, 195 Ill. 2d 

257 (2001) is misplaced. The Sundance Homes decision was limited to the date a claim 

accrues in one narrow area of the law – i.e., tax and fee refunds. In Sundance Homes, the 

Court began its analysis by expressly making it clear that it was “focusing specifically on 

refund litigation.” Id. at 265. The court then proceeded to spend numerous pages analyzing 

the “purposes of statutes of limitations in the tax context,” including federal decisions  “in 

the area of tax litigation.” Id. at 267-68 (emphasis added). In was only in that context that 

the Court determined that a tax or fee refund claim accrues when the payment is made. 

Because its analysis was thus limited, the Court in Sundance Holmes did not overrule Kelly. 

Instead, the Court only rejected the argument “that Kelly controls in the context of fee or 

tax refund litigation.” Id. at 276 (emphasis added). Kelly therefore remains good law and 

the Kelly salary case controls in the context of this salary case. 

The Comptroller ends her brief making a dire warning that affirming the Circuit 

Court’s holding would “create a roadmap” for litigants to frustrate the policy behind a 

statute of limitations by coupling a claim for coercive relief with a claim for a declaratory 

judgment. (Appellant’s Br. 42.) The Comptrollers stated concerns are misplaced. The areas 

where a right to relief must be established before a cause of action accrues are very limited. 

Kelly was decided over 70 years ago and no such onslaught of cases attempting to frustrate 
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the policy of a statute of limitations arose in its wake. The Comptroller’s concerns should 

be disregarded. 

The Circuit Court’s ruling that mandamus claims did not accrue for the purpose of 

the statute of  limitations until the Circuit Court ruled on the constitutionality of the statutes 

should be affirmed. 

CONCLUSION 

For the foregoing reasons, the Circuit Courts judgment in Plaintiffs’ favor should 

be affirmed. 

BRIEF OF THE CROSS-APPELLANTS  

CROSS-APPEAL NATURE OF THE ACTION 

Plaintiffs brought this lawsuit to compel the Comptroller to pay their 

unconstitutionally withheld legislative salaries, and also to pay all of the other similarly 

situated members of the General Assembly who had their salaries reduced in violation of 

the Illinois Constitution. Plaintiffs argued in the Circuit Court that they could seek as relief 

payment for the other non-party members because legislative salaries are not a private 

contractual right, but instead are a pubic right that is inherent in the legislative office. 

Because they were seeking to enforce a public right, Plaintiffs argued that they had standing 

to compel the Comptroller to make all of the payments. The Circuit court held that the 

Salary Reduction Laws were facially unconstitutional and entered final judgment 

specifying how much the Comptroller was ordered to pay Plaintiffs. However, the Circuit 

Court ruled that Plaintiffs had no standing to seek payment for the other members of the 

General Assembly. Plaintiffs are cross-appealing this issue. 

SUBMITTED - 16991606 - Michael Scotti III - 3/14/2022 11:19 AM

127239



29 

CROSS-APPELLANTS' ISSUE PRESENTED FOR APPEAL 

Whether the Circuit Court erred in holding that its final judgment declaring the 

Salary Reduction Laws facially unconstitutional could not be applied to all members of the 

General Assembly and as a result denied Plaintiffs’ request for entry of an order directing 

the Comptroller to pay all members of the General Assembly their withheld salaries. 

JURISDICTION 

The Comptroller’s direct appeal to this Court is brought under Supreme Court Rule 

302(a) from the circuit court’s May 6, 2021 judgment. (C 1231–37.) That judgment 

included findings under Supreme Court Rule 18 regarding the constitutionality of the laws 

challenged by Plaintiffs in this action. (C 1231.) The Comptroller timely filed her notice 

of appeal on May 7, 2021. (C 1233–37.) See Ill. Sup. Ct. R. 303(a)(1). Plaintiffs filed a 

notice of cross-appeal on May 28, 2021, which was timely because it was filed within 30 

days of the circuit court’s judgment. (C 1242–46.) See Ill. Sup. Ct. R. 303(a)(3). This Court 

has jurisdiction over this appeal under Ill. Sup. Ct. R. 301. 

CONSTITUTIONAL PROVISION INVOLVED 

The Legislative Salary Clause of the Illinois Constitution (art. IV, § 11) provides: 

“A member shall receive a salary and allowances as provided by law, but changes in the 

salary of a member shall not take effect during the term for which he has been elected.” 
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CROSS-APPEAL STATEMENT OF FACTS 

Plaintiff Michael Noland (“Noland”) was a member of the Illinois Senate from 

2007 to 2017.  (C 585.)  Plaintiff James Clayborne, Jr. (“Clayborne”) was a member of the 

Illinois Senate from 1995 to January 2019. (C 586; C 609.)  

Noland brought this action seeking a declaration that the Salary Reduction Laws 

were unconstitutional. (C 21-35.) Noland sued both individually and in his “official 

capacity as a former member of the Illinois Senate” and sought as relief payment of the 

withheld salaries both for himself and for the other non-party members of the General 

Assembly. (C 21–22, 32–35.) He named the Illinois Comptroller, Susana Mendoza, as the 

defendant. (C 21–23.) 

The Comptroller moved to dismiss the action, asserting that Noland lacked standing 

to seek relief in his “official capacity” as a former Senator. (C 109–10, 124.) The circuit 

court agreed, stating: “Plaintiff, in our case, cannot bring this case in his official capacity. 

He no longer is a member of the Illinois Senate. And as such, he cannot sue as a public 

official or represent the Senate.” (C 345.) 

With leave of court, Noland filed an amended complaint in which he sued in his 

individual capacity, and added as a plaintiff Clayborne — who was still serving in the 

Senate but had announced that he would not seek reelection — both in his individual 

capacity and in his “official capacity as a member of the Illinois Senate.” (C 347, 348–72.) 

Counts I to IV of their amended complaint sought a declaratory judgment that the Salary 

Reduction Laws suspending COLAs and imposing furlough days for Noland and 

Clayborne violated the Legislative Salary Clause, were facially unconstitutional, and void 

ab initio. (C 361–66.) Counts V and VI sought mandamus relief requiring the Comptroller 
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to pay the withheld salaries to Plaintiffs and all other members of the General Assembly 

affected by the Salary Reduction Laws. (C 366-69.)  

Plaintiffs moved for partial summary judgment on their claims for declaratory relief 

(Counts I to IV). (C 619–34.) The Comptroller filed a cross-motion for summary judgment 

on all claims. (C 763–80.) After briefing, the circuit court granted Plaintiffs’ motion for 

partial summary judgment on Counts I to IV, holding that the Salary Reduction Laws 

violated the Legislative Salary Clause of the Illinois constitution. (C 835–46, 871–77, 898–

915.) The circuit court granted the Comptroller’s motion only to the extent that it 

challenged Clayborne’s standing to sue in his official capacity, (C 898-915.) 

The parties filed cross-motions for summary judgment on Plaintiffs’ mandamus 

claims (Counts V and VI). (C 1046–61, 1113–15, 1167–79.) After administrative 

reassignment to another judge (C 1209–10), the circuit court entered partial summary 

judgment for Plaintiffs on those counts, ruling that they were entitled to mandamus relief 

against the Comptroller on their claims seeking payment of the salary excluded by the 

Salary Reduction Laws (C 1213– 19). However, the court also held that Plaintiffs were 

entitled to relief for themselves, but had no standing to seek to have the Comptroller pay 

the other members of the General Assembly. (C 1217.) Specifically, the Court held: 

Plaintiffs argue the right they seek to establish is public in nature, as a public 
office is a public agency created for the benefit of the State. Plaintiffs 
contend that because they seek to compel Defendant to perform a public 
right, the requested relief can be granted to all legislators affected by the 
relevant statutes at issue. However, in the July 2, 2019 Order, this Court 
found that Plaintiffs did not have standing to bring suit in their official 
capacities, because Clayborne and Noland are no longer members of the 
General Assembly. Therefore, they cannot now allege a distinct and 
palpable injury that would be redressed by the requested relief. Moreover, 
the [First Amended Complaint] does not name any other members of the 
Illinois General Assembly. As such, the Court finds that since Plaintiffs 
seek redress in their individual capacities and therefore do not have standing 

SUBMITTED - 16991606 - Michael Scotti III - 3/14/2022 11:19 AM

127239



32 

to assert the constitutional rights of others not before this Court, this Court 
cannot enter an Order directing Defendant to pay all members of the 
General Assembly. 

(C 1217) (emphasis in original). Plaintiffs cross-appealing this aspect of the court’s ruling 

denying payment for the other members of the General Assembly. (C 1242-46.) 

ARGUMENT 

I. Because Plaintiffs Sue to Establish a Public Right, This Court Can Compel the 
Comptroller to Comply with the Constitutional Legislative Salary Mandate 
For All Affected Members. 

Plaintiffs, as former members of the General Assembly, are former public officers 

suing to establish a public right. See Kreitz v. Behrensmeyer, 149 Ill. 496, 503 (1894) (a 

public office is a “public agency created for the benefit of the state” and “the salary or 

emoluments annexed to a public office are incident to the right to the office”); see also 

Galpin v. City of Chicago, 269 Ill. 27, 41 (1915). Because they are seeking to enforce a 

public right, Plaintiffs have standing to seek as an element of relief that the Comptroller 

comply with the Illinois Constitution and pay all members of the General Assembly who 

had their salaries withheld. This Court long ago stated the relevant doctrine that gives 

Plaintiffs entitlement to seek this relief: 

Where the remedy is resorted to for the purpose of enforcing a private right, 
the person interested in having the right enforced, must become the relator 
. . . But where the object is the enforcement of a public right, the people are 
regarded as the real party, and the relator need not show that he has any 
legal interest in the result. It is enough that he is interested, as a citizen, in 
having the laws executed, and the right in question enforced. 

Pike Cty. Comm'rs v. People ex rel. Metz, 11 Ill. 202, 208 (1849) (emphasis added) (County 

diverted some of the money appropriated for public works to the general fund, and relator 

who had no individual interest in the fund could bring the mandamus action to compel 
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compliance with the appropriation because it was a matter was of public concern).5 This 

principal has been acknowledged many times over the years. See e.g., People ex rel. 

Faulkner v. Harris, 203 Ill. 272 (1903); Retail Liquor Dealers Protective Ass'n of Illinois 

v. Schreiber, 382 Ill. 454, 459 (1943); Hill v. Butler, 107 Ill. App. 3d 721 (4th Dist. 1982).6

Based on this: (i) Plaintiffs have an interest in, and standing to, compel the 

Comptroller through a mandamus action to pay them their unconstitutionally withheld 

salaries; and (ii) Plaintiffs also have standing to compel through a mandamus action the 

other relief they seek in their Complaint, which is the enforcement of a public right – 

namely, the protection of the public interest in having the Comptroller follow the 

constitutional mandates of the Legislative Salary Clause. A legislator’s salary is a matter 

of great public interest, as shown by the fact that it has been constitutionally protected 

dating back to the 1870 Illinois Constitution7.  

There is no question that under Illinois law legislative salary is a public, not a 

private, right. As this Court stated in Pitsch v. Continental and Commercial National Bank, 

5 In Union Pacific R.R. v. Hall et al., 91 U.S. 343, 355 (1875), the United States 
Supreme Court cited,  among other cases, this Court’s decision in Pike, and stated that 
“[t]here is . . . a decided preponderance of American authority in favor of the doctrine, that 
private persons may move for a mandamus to enforce a public duty. . . .” Notably, the 
United States Supreme Court did not indicate that there was any standing issue with this 
doctrine, either under Article III or state law. 

6 The fact that as postured Plaintiffs are not expressly bringing this lawsuit as 
relators does not alter the fact that their mandamus claims assert a pubic right. See Voss v. 
Prentiss, 154 Ill. App. 609, 615 (1st Dist. 1910)  (when a mandamus petition seeks to 
enforce a public right, the “usual and best approved practice” is to file the lawsuit in the 
name of the People of Illinois, but it is “unnecessary” to do so and the lawsuit may be filed 
in the name of the individual petitioners). 

7 Section 11 of Article IX of the Illinois Constitution of 1870 provided: “The fees, 
salary or compensation of no municipal officer who is elected or appointed for a definite 
term of office, shall be increased or diminished during such term.” Northrup, 308 Ill. App. 
at 287. 
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305 Ill. 265 (1922), the “compensation of a public official for the performance of his 

official duties is not a matter for traffic or trade, for bargaining or for favoritism.” As the 

Illinois Appellate Court put it more recently, “[t]he public office holder’s right to 

compensation is not based on any personal or contract rights but attaches to the office.”  

People ex rel. Barrett v. Bd. of Comrs of Cook County, 11 Ill. App. 3d 666, 668 (1st Dist. 

1973) (emphasis added). Because of this, “[o]fficial morality and public policy alike 

prohibit the undermining of the public service by permitting officers to make merchandise 

of their official services.” Pitsch, 305 Ill. at 271.  See also People ex rel. Northrup v. City 

Council of City of Chicago, 308 Ill. App. 284, 286 (1st Dist. 1941) (“The so–called 

defenses by the city officers, namely, the statute of limitations, laches and gifts, are all 

contrary to the Constitution and public policy of the State, and cannot be sustained. Such 

defenses, as we have shown, if sustained, would create a situation equivalent to avoiding 

the constitutional mandate.”). 

When the Circuit Court ruled against Plaintiffs on this issue, the Circuit Court did 

not substantively address this argument. Instead, The Circuit Court reasoned that because 

it previously determined that Plaintiffs had no standing to sue in their official capacities as 

former legislator’s, they could not obtain relief on the behalf of non-party legislators. (C 

1217.) The Circuit Court’s reasoning is flawed, which resulted in the error that Plaintiffs 

seek to correct through this appeal. Because Plaintiffs are suing to enforce a public right, 

not a personal right, it is irrelevant whether they are current legislators, former legislators, 

or members of the public. Retail Liquor Dealers Protective Ass'n of Illinois v. Schreiber, 

382 Ill. 454, 459 (1943)(“[w]hen the object [of a mandamus claim] is the enforcement of a 

public right, the people are regarded as the real party” and the plaintiff therefore “need not 
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show that he has any legal interest in the result”). Plaintiffs are suing to compel the 

Comptroller to perform a public right and fulfill her public duty, and the relief that can be 

granted is therefore not limited to paying Plaintiffs, but also compelling the Comptroller to 

fulfill her legal duty in the entirety, not just in part. The Circuit Court therefore erred in 

holding that Plaintiffs could not seek as relief to have the other  legislator’s paid their 

withheld salaries.  

Also off the mark was the Comptroller’s argument below – i.e., that the other 

legislators are the “real parties on interest” for any claims relating to their withheld salary. 

(C 1118.) The Comptroller’s argument wrongly treats a public officers salary as the same 

as any private individual’s salary. This argument cannot be squared with the long line of 

cases holding that legislative salary is not a personal right, but instead inheres to the public 

office. See e.g., People ex rel. Barrett v. Bd. of Comrs of Cook County, 11 Ill. App. 3d 666, 

668 (1st Dist. 1973). For this reason, the cases the Comptroller cited below that set forth 

general standing principles are not relevant in these particular circumstances.  

Furthermore, any argument by the Comptroller that the Circuit Court had no power 

to compel the payment of the withheld salaries to anyone other than Noland and Clayborne 

without class action allegations is also flawed.8  As one court observed in the injunction 

context, courts “have regularly held that a plaintiff may seek an injunction applicable to all 

similarly-situated individuals harmed by the same unconstitutional practice, without the 

necessity of seeking class-action treatment.” Caspar v. Snyder, 77 F. Supp. 3d 616, 642 

8 As the Comptroller notes in her brief, Plaintiffs’ lawyers filed as a precautionary 
matter a class action asserting the same claims for other members of the General Assembly. 
(Fortner v. Pritzker, Cook County Circuit Court Case No. 2021 CH 2663). That matter has 
been stayed through an Agreed Order pending resolution by the Court of this appeal. 
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(E.D. Mich. 2015) (collecting case); see also Drumright v. Padzieski, 436 F. Supp. 310, 

325 (E.D. Mich. 1977) (“[A]bsent some unusual factors[,] suits for determination of the 

constitutionality of a federal statute or regulation should not be treated as a class action . . 

. Any relief that plaintiff may be able to prove himself entitled to will inure to the benefit 

of all those on whose behalf plaintiff asserts an interest.” (quotation marks and internal 

citation omitted)).9 Here, Plaintiffs in their Amended Complaint specifically sought as 

relief payment for the other legislators. Plaintiffs did not have to bring this lawsuit as a 

class action in order for this Court to have the authority – if the statutes were deemed to be 

facially unconstitutional – to order the Comptroller to pay all legislators their 

unconstitutionally withheld salaries.  

Should this Court affirm the Circuit Court’s holding that the relevant statutes are 

void ab initio by being facially unconstitutional or, alternatively, for violating a 

constitutional guaranty, that would mean that the statutes are unconstitutional in all of their 

applications.  People v. Carrera, 203 Ill. 2d 1, 14-15 (2002) (noting that the void ab initio 

doctrine applies to statutes that “violate substantive constitutional guarantees.”);Russell v. 

Blagojevich, 367 Ill. App. 3d 530, 534 (4th Dist. 2006) (in light of the constitution’s 

prohibition on diminishment of judicial salaries, there are no judges in Illinois to whom 

section 5.5 could be validly applied). This Court can therefore order as part of the relief in 

the mandamus counts that Defendant is to perform her duty not just as to Plaintiffs, but 

also as to all affected legislators. It is important to note that this would not require the 

Circuit Court to order any parties not before the Circuit Court to take or nor take any action. 

9 Although these were federal cases and thus involved Article III standing, “Illinois 
courts may interpret the federal standing criteria less restrictively than federal courts do.” 
Soto v. Great Am. LLC, 2020 IL App (2d) 180911, ¶ 21 (2d Dist. 2020)  
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Rather, the requested relief would simply enjoin the Comptroller from continuing to 

enforce the unconstitutional Salary Reduction Laws at issue and order the Comptroller to 

make the constitutionally required payments. Indeed, both Plaintiffs’ original and amended 

complaints sought injunctive relief to bar the Comptroller from continuing to enforce these 

unconstitutional statutes. (C 31-35; C 362-69.) Thus, there is no issue about the Circuit 

Court having to act outside of its authority or jurisdiction in awarding this relief to 

Plaintiffs.  

It is axiomatic that “[i]n fashioning a remedy, courts have broad discretion to grant 

the relief that equity requires.” Tully v. Edgar, 286 Ill. App. 3d 838, 847 (1997). Relevant 

considerations include both what is fair and what is workable. In re Marriage of Rogers, 

283 Ill. App. 3d 719, 723 (3d Dist. 1996). Here, it would be both fair and workable for the 

circuit court to award this relief. Any other result would mean either: (i) the Comptroller 

would continue to enforce laws that were adjudicated to be unconstitutional; or (ii) a class 

action would need to be prosecuted, wasting resources on an issue that had already been 

decided.  

Alternatively, this Court, of course, may itself fashion such relief directly pursuant 

to Illinois Supreme Rule 366. Under Rule 366, this Court retains “the right to ‘make any 

order that ought to have been given or made, and make any other and further orders and 

grant any relief . . . that the case may require.’”  Granberg v. Didrickson, 279 Ill. App. 3d 

886, (1st Dist. 1996) (quoting Illinois Supreme Court Rule 366(a)(5)).  Accordingly, 

Plaintiffs request that this Court enjoin the Comptroller from continuing to enforce the 

unconstitutional Salary Reduction Laws and order the Comptroller to make the 

constitutionally required payments all members of the General Assembly.  
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CONCLUSION 

For the foregoing reasons, the Circuit Court erred by holding that its final judgment 

declaring the Salary Reduction Laws facially unconstitutional could not be applied to all 

members of the General Assembly.  Plaintiffs respectfully request that this Court enjoin 

the Comptroller from continuing to enforce these unconstitutional Laws and order the 

Comptroller to pay Plaintiffs and all members of the General Assembly their withheld 

salaries.  In the alternative, Plaintiffs respectfully request that this matter be remanded on 

this issue with direction to the Circuit Court to enter an order enjoining the Comptroller 

from continuing to enforce the unconstitutional Salary Reduction Laws and directing the 

Comptroller to pay all members of the General Assembly their withheld salaries. 

Date:  March 8, 2022 Respectfully submitted,

Michael Noland & James Clayborne Jr.

By: /s/ Michael J. Scotti III
 One of Their Attorneys 

Michael J. Scotti III 
Special Assistant Attorney General 
ROETZEL & ANDRESS LPA #49399 
30 North LaSalle Street, Suite 2800 
Chicago, IL  60602 
Phone: (312) 580-1200 
Fax: (312) 580-1201 
mscotti@ralaw.com
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 

COUNTY DEPARTMENT, CHANCERY DIVISION 

 
MICHAEL NOLAND, an individual, and  ) 
JAMES CLAYBORNE, JR., individually  ) 
and in his official capacity as a member of  ) 
the Illinois Senate,    ) 
      ) 
   Plaintiffs,  ) No. 2017 CH 07762 
      ) 
 v.     ) Honorable Allen P. Walker 
      ) 
SUSANA A. MENDOZA, in her capacity as ) 
Comptroller of the State of Illinois,  ) 
      ) 
   Defendant.  ) 
   

FINAL JUDGMENT 

 This matter coming before the Court on Defendant’s Motion for Entry of a Final Judgment and for 

Stay Pending Appeal, the Court being duly advised in the premises, the Court hereby finds, adjudges, and 

decrees as follows: 

1. Pursuant to Supreme Court Rule 18, and in accordance with the Court’s October 31, 2018, 

July 8, 2019, November 21, 2019, and April 8, 2021 orders which are incorporated herein, the Court finds 

that (a) the statutes whose constitutionality Plaintiffs challenge in this action —25 ILCS 120/5.6; 25 ILCS 

120/5.7; 25 ILCS 120/5.8; 25 ILCS 120/5.9; 25 ILCS 120/6.1; 25 ILCS 120/6.2; 25 ILCS 120/6.3; 25 ILCS 

120/6.4; 25 ILCS 120/6.5; 25 ILCS 120/6.6; 25 ILCS 115/1.5; 25 ILCS 115/1.6; 25 ILCS 115/1.7; 25 ILCS 

115/1.8; and 25 ILCS 115/1.9 (the “Disputed Statutes”)1 — violate Article IV, Section 11 of the Illinois 

Constitution; (b) the Disputed Statutes are facially unconstitutional under this provision of the Illinois 

Constitution; (c) the Disputed Statutes cannot reasonably be construed in a manner that would preserve 

their validity; (d) the finding of unconstitutionality is necessary to the Court’s decision and judgment; and 

(e) this decision and judgment cannot rest upon an alternative ground;  

 
1  25 ILCS 120/6.6 became law on June 4, 2018, after Plaintiffs filed their First Amended Complaint.  As 
noted in the Court’s July 8, 2019 order, Plaintiffs’ January 30, 2019 motion for partial summary judgment 
sought to have this statute, as well as those listed in their First Amended Complaint, declared 
unconstitutional.  Defendant has advised the Court that she would not object to the filing of a supplemental 
pleading adding this statute, and in these circumstances the Court considers that unnecessary.  
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2. The Comptroller is ordered to issue warrants for payments to the Plaintiffs in the following 

amounts, representing the total amount of their respective salaries withheld under the Disputed Statutes:  

$71,507.43 to Plaintiff Michael Noland, and $104,412.93 to Plaintiff James Clayborne, Jr.; and 

3. Enforcement of this Judgment is stayed pending any appeal. 

DATE: May 6, 2021 

ENTERED: 
 

 

Judge 

 
Prepared by: 
Amy M. McCarthy, AAG          
Office of the Illinois Attorney General 
100 W. Randolph Street, 13 th Floor 
Chicago, Illinois 60601 
(312) 814-2380 
amy.mccarthy@illinois.gov (temporary/secondary)  
Attorney No. 99000 

May 06, 2021
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APPEAL TO THE SUPREME COURT OF ILLINOIS 

FROM THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS  
COUNTY DEPARTMENT, CHANCERY DIVISION 

MICHAEL NOLAND, an individual, and  
JAMES CLAYBORNE, JR., individually and in 
his official capacity as a member of the Illinois 
Senate, 

Plaintiffs-Cross 
Appellants/Appellees, 

v. 

SUSANA MENDOZA, in her official capacity 
as Comptroller of the State of Illinois, 

Defendant-Cross 
Appellee/Appellant.

)
)
)
)
)
)
)
)
) 
) 
) 
) 
) 
) 
)

    Direct Appeal to the  
    Supreme Court under 
    Rule 302(a)(1) 

    No. 2017 CH 07762  

Honorable 
FRANKLIN U. VALDERRAMA 
ALLEN P. WALKER 
Judges Presiding 

NOTICE OF CROSS APPEAL 

Plaintiffs, Michael Noland (“Noland”) and James Clayborne, Jr. (“Clayborne”), (together, 

“Plaintiffs”), by and through their attorneys, Roetzel & Andress, LPA, hereby cross appeal to the 

Supreme Court under Supreme Court Rule 302(a)(1) from the Circuit Court’s May 6, 2021 Final 

Judgment (the “Judgment”), and from all orders adverse to them preceding the Judgment, 

including without limitation the orders entered on May 1, 2018, July 8, 2019, and April 8, 2021. 

A copy of the Judgment is attached as Exhibit A. 

By this cross appeal, Plaintiffs seek reversal of those parts of the Circuit Court’s orders: (i) 

that held that Plaintiffs, as former legislators, did not have standing to sue in their official 

capacities; and (ii) that held that the Circuit Court’s final judgment could not be applied to all 

members of the General Assembly and denied Plaintiffs’ request for the Circuit Court to  enter an 

order directing Defendant to pay all members of the General Assembly. 

FILED
5/28/2021 4:17 PM
IRIS Y. MARTINEZ
CIRCUIT CLERK
COOK COUNTY, IL
2017CH07762
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Date: May 28, 2021 Respectfully submitted,

/s/ Michael J. Scotti III
 Michael J. Scotti, III, 6205868 

#90484 
Roetzel & Andress, LPA 
30 N. LaSalle Street, Suite 2800 
Chicago, IL  60602 
312.580.1200 

One of the Attorneys for MICHAEL 
NOLAND, an individual, and JAMES 
CLAYBORNE, JR., individually and in his 
official capacity as a member of the Illinois 
Senate 

CERTIFICATION OF SERVICE  
The undersigned attorney hereby certifies that on the date shown below he caused a copy 

of the foregoing Plaintiffs’ Notice of Cross Appeal to be filed with the Clerk of the Court for 
Cook County, copies sent via E-mail and electronically via the Clerk’s Office E-Filing system to 
all counsel of record listed below: 

Amy M. McCarthy 
Assistant Attorney General 
General Law Bureau 
100 West Randolph Street, 13th Floor 

Chicago, IL 60601 
AMcCarthy@atg.state.il.us 
Attorney for Susana Mendoza 

Richard S. Huszagh 
Assistant Attorney General 
Civil Appeals Division 
100 West Randolph Street, 12th Floor 
Chicago, IL  60601 
Richard.Huszagh@Illinois.gov
Attorney for Appellant Susana Mendoza 

Dated: May 28, 2021 
    /s/ Garry L. Wills  
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, CHANCERY DIVISION 

MICHAEL NOLAND, an individual, and  ) 
JAMES CLAYBORNE, JR., individually  ) 
and in his official capacity as a member of  ) 
the Illinois Senate, ) 

) 
Plaintif fs, ) No. 2017 CH 07762 

) 
v. ) Honorable Allen P. Walker 

) 
SUSANA A. MENDOZA, in her capacity as ) 
Comptroller of the State of Illinois, ) 

) 
Defendant.  ) 

FINAL JUDGMENT 

IVW` [OaaS_ Q][W\U PST]_S aVS :]b_a ]\ ;STS\RO\ai` Motion for Entry of a Final Judgment and for 

Stay Pending Appeal, the Court being duly advised in the premises, the Court hereby finds, adjudges, and 

decrees as follows: 

1. Pursuant to Supreme Court Rule 18, O\R W\ OQQ]_RO\QS dWaV aVS :]b_ai` October 31, 2018, 

July 8, 2019, November 21, 2019, and April 8, 2021 orders which are incorporated herein, the Court finds 

that (a) the statutes whose constitutionality Plaintiffs challenge in this action f25 ILCS 120/5.6; 25 ILCS 

120/5.7; 25 ILCS 120/5.8; 25 ILCS 120/5.9; 25 ILCS 120/6.1; 25 ILCS 120/6.2; 25 ILCS 120/6.3; 25 ILCS 

120/6.4; 25 ILCS 120/6.5; 25 ILCS 120/6.6; 25 ILCS 115/1.5; 25 ILCS 115/1.6; 25 ILCS 115/1.7; 25 ILCS 

115/1.8; and 25 ILCS 115/1.9 %aVS g;W`^baSR HaOabaS`h&1 f violate Article IV, Section 11 of the Illinois 

Constitution; (b) the Disputed Statutes are facially unconstitutional under this provision of the Illinois 

Constitution; (c) the Disputed Statutes cannot reasonably be construed in a manner that would preserve 

their validity; (d) the f inding of unconstitutionality is necessary to the C]b_ai` decision and judgment; and 

(e) this decision and judgment cannot rest upon an alternative ground;  

1  25 ILCS 120/6.6 became law on June 4, 2018, after Plaintiffs f iled their First Amended Complaint.  As 
\]aSR W\ aVS :]b_ai` AbZe 3' -+,4 ]_RS_' FZOW\aWTT`i January 30, 2019 motion for partial summary judgment 
sought to have this statute, as well as those listed in their First Amended Complaint, declared 
unconstitutional.  Defendant has advised the Court that she would not object to the filing of a supplemental 
pleading adding this statute, and in these circumstances the Court considers that unnecessary.  
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