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INTRODUCTION 
(NATURJ.~ OF TIIF, CASE) 

This is a breach of contract action concerning whether an annexation agreement may be 
enforced against non-party subsequent owners of part but not all, of the land annexed by the 
agreement when the terms of the agreement do not impose successor liability on partial ovmers 
and when there is no other contractual assignment of liabilities. This action therefore requires the 
interpretation of an annexation agreement as well as the application and impact of the Illinois 
Municipal Code on that agreement. On December 4, 2020. the Circuit Court of DeKalb County. 
fllinois dismissed the Plaintilf-Appellee, Village of Kirkland's ('•Village") Third Amended 
Complaint pursuant to 735 ILCS 5/2-615, ruling the Village had failed to state a cause or action 
for breach of contract against the Defendants-Appellants, Kirkland Properties Holdings Company, 
LLC I ("KPHC I'') and Kirkland Properties Holdings Company. LLC Tl ('"KPHC Tl''), collectively 
refc11·ed to herein as the --Defendants .. ). (J\-28). The Circuit Court made this ruling after finding 
that, as a matter oflaw. neither the Annexation Agreement at issue nor the Illinois M unicipal Code 
conferred successor liability on the Defendants fol lowing their purchase of portions (but not all) 
of the property annexed under the Agreement. and neither had ever hecn contractually assigned or 
otherwise assumed the original landowner and contracting party's duties under the Agreement. (A-
124). The Village appealed this ruling on December 23, 2020. (A-126). On March 17, 2021, the 
Circuit Couii ruled the Defendants were the prevailing party in a dispute com:crning the terms of 
the Annexation Agreement because they had secured a dismissal with prejudice. On June 2. 2021, 
the Circuit Court awarded tht: Defendants their reasonable attorney·s fees and entered judgment 
against the Village in at:cordance with the terms of the Annexation Agreement, which provided 
for the award of attorney's lees to the prevailing party in such a dispute. (A-125). The Village 
appealed the Circuit Court's June 2, 2021 judgment on June 3, 2021. (A-127). The Village's two 
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appeals were consolidated by the Appellate Court of Illinois, Second Judicial District. On April 
21 ~ 2022. the Appellate Cou11 reversed the Circuit Court's dismissal of the Village's Third 
Amended Complaint and vacated the June 2, 2021 judgment. (A-1). Neither the Circuit Court's 
dismissal order or judgment appealed by the Village is based upon a j ury verdict. Rather, the 
Village· s appeals rested entirely on a question raised hy its pleading - i.e .. whelher its Third 
Amended Complaint stated a claim for breach of contract against the Defendants under a theory 
of successor liability. 

ISSUl~S PRESENTED 

l. Whether the Village stated a cause of action for breach of an annexation agreement against the 
Defendants who are not parties to lhe agreement and were not contractually assigned any 
liabilities under the agreement, but who are owners of record of a portion. but not all, of the 
property annexed by the agreement. 

2 . Whether the Village's failure to specify proper orders appealed from and failure to request any 
prayer for relief in its Notices or Appeal deprived the Appellate Court of j urisdiction over this 
matter; and 

3. Whether the Circuit Court or DeKalb County, Illinois abused its discretion in entering 
judgment for fees and costs in favor of Appcllees and against the Appellant in the amount of 
$19,381.24. 

.tURISDICTlON 

On April 21, 2022, the Appellate Court of Illinois. Second District filed its ruling on the 
Plaintiff-/\ppellee, Village of Kirkland's appeals (under Supreme Court Rule 23), reversing the 
Circuit Court of DeKalb County. lllinois· d ismissal of the Village·s Third Amended Complaint 
and vacating the June 2. 2021 judgment against the Village awarding the Defendants their 

2 
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reasonable attorney's fees. (A-125). On May 12, 2022. the Defendants filed a Petition for 
Rehearing with the Appellate Court. On May 16, 2022, the Appellate Court denied the Defendants~ 
Petition for Rehearing. (A-27). On June 17. 2022. the Defendants filed with this Honorable Court 
their Petition for J ,eave to Appeal from the judgment and opinion of the Appellate Court of Illinois. 
Second District. On September 28, 2022, this Honorable Court allowed the Defendants' Petition 
for Leave to Appeal, at which time this Honorable Court exercised its discretionary jurisdiction 
over this matter. Th is l3rief and Appendix of the Dctendants follows. 

The Defendants reiterate their position that the Appellate Court oflllinois, Second District, 
lacked j urisdiction over the Village's December 23, 2020 appeal and June 3, 2021 appeal. pursuant 
to Illinois Supreme Court Rules 301 and 303(a)(I). because the Village's Notices or A ppeal did 
not contain any relief being requested. (A- 126; Al27). The Defendants further state that the 
Appellate Court oflllinois. Second District lacked jurisdiction to review the Circuit Cou1t's March 
17. 202 1 adjudication. because it was not specifically referenced or fairly inferred from the 
Villagc·s June 3. 2021 Notice of Appeal. 

STATUTES AND RULES INVOLVED 

This appeal and case involves construction of the Tlljnois Municipal Code. specifically 65 
ILCS 5/1 1-1 5.1 -1 et seq .. the pertinent provisions of which provide verbatim: 

The corporate authorities of any municipality may enter into an annexation agreement with one or more of the owners of record of land in unincorporated territory. That land may be annexed to the municipality in the manner provided in Article 7 at the time the land is or becomes contiguous to the municipality. The agreement shall be valid and binding for a period of not to exceed 20 years from the date of its execution. 

Lack of contiguity to the municipality of property that is the su~jcct of an anncxation agreement docs not affect the validity of the agreement whether approved by the corporate authorities before or after the effective date of this amcmlatory Act of 1990. 

,. ., 
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This amendatory Act of 1990 is declarative of existing law and does not change the substantive operation of this Section. 

65 ILCS 5/11-15. 1-1 

Any annexation agreement executed pursuant to this Division 15.1 . or in conformity with Section 11-15 .1-5 hereof. shall be binding upon the successor owners ofreeord of the land \.vhich is the subject of the agreement and upon successor municipal a uthorities or the municipality and successor municipalities. Any party to such agreement may by civil action, mandamus. injunction or other proceeding, enforce and compel performance of the agreement. A lawsuit to enforce and compel performance of the agreement must be filed within the effective term of the agreement or within S years from the date the cause of action accrued. whichever time is later. 

65 ILCS S/1 1- 15.l -4 

This appeal also references lllinois Supreme Court Rule 303(b)(2). referencing the 
requirements for Notices of Appeal, the pertinent provisions of which provide verbatim: 

rThe Notice of AppcalJ sbal l specify the judgment or part thereof or other orders appealed from and the relief sought from the reviewing eOU11. 

lL RS CT Rule 303(b)(2) 

STATEMENT OF FACTS 
The gtmcral factual background before the Circuit Court and contained in the record on 

appeal is as follows. On January 3 1, 2002. Edward Vander-Molcn ( .. Vandcr-Molcn") transferred 
title to more than 100 acres of real property located in unincorporated f-rankl in Township, Illinois 
to the f\ational 13ank & Trust Company of Sycamore. 1\.A. as the Truste~ under Trust No. 40-
423500 ('Trust"). (See January 31, 2002 Trustees Deed, attached to the Third Amended Complaint 
a~ Exhibit 0). (C543-C640). The Trust's beneficiaries consisted of David R. Rood. Barbara L. 
Rood, Robc11 D. Rood. and Ann M. Rood ("Roods"). (C543-C640). 

4 
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Annexation Agreement 
On May 5, 2003, the Appellant, V illage of Kirkland ('"Village") and the Roods entered into 

an Annexation Agreement whereby the Village agreed to annex and incorporate into its municipal 
boundaries a po1t ion of the Trust's real property that had been transforred to it by Vandcr-Molen. 
(CS69-C591). The Annexation Agreement was drafted by the Village. (C569-C591). ln exchange, 
the Roods agreed to develop the property into a residential subdivision, including completing 
ce11ain public improvements on the property. (C569-C59 l ). The Roods also agreed to secure an 
Irrevocable Letter of Credit from a Iinancial institution in order to guaranty the construction and 
ultimate quality of 100% the improvements they were providing. (C569-C591 ). Pursuant to the 
terms of the Annexation Agreement, the Village agreed lo annex approximately 114 acres of the 
T rust"s property into the Village. (C569-C591). The exact scope of the property that was subject 
to the Annexation Agreement was described in Exhibit A to the Agreement (hereinafter referred 
to as ··Subject Property"). (C569-C591 ). The Annexation Agreement also included language 
regarding the Village and the Roods' potential successor liahility, providing that: 

'·All terms and provisions of this Agreement shall be binding upon, inure to the bene fi t ol: and be enforceable by the parties hereto, their heirs, executors, administrators, successors and assigns.'' (C569-C59 l ). 
Section 281 docs not impose successor liability upon owners or portions, but not all. of the Subject 
Property. (C569-C591). Nor docs the Annexation Agreement provide the covenants set forth 
therein run with the whole of the Subject Property or any portions thereof. (C569-C59 1 ). The 
Annexation Agreement likewise does not state it is binding on each and every subsequent grantee. 
(C569-C591). The Annexation Agreement also does not provide any provision imposing successor 
liability on subsequent owners who obtain title to all or a portion of the Subject Property with the 
express intent of developing the property. (C569-C591 ). The Annexation Agreement also does not 

5 
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make any distinction between classes of subsequent ow11crs. including a distinction between 

developers or homeowners. (C569-C591 ). The Annexation Agreement, which was drafted by the 

Village, is also silent on whether it should or should not be construed against one party or the other. 
(C569-C591 ). 

The Annexation Agreement also included language regarding shilling attorney's fees in 

the event of litigation or other disputes involving both the parties to the Annexation Agreement 

and other individuals or entities ensnared in disputes concerning the Annexation Agreement. 

(C569-C591). Section 28 of the Annexation Agreement has two separate sections addressing 
attorney's fees, which provide: 

J. lndcnu1ity. Each of the parties (the 0 Jndemni(ying Party"') agrees to indemnify, hold harmless and defond each other party from and against (a) any and all liability. loss, cost and damage ('·Loss") and (b) reasonable attorneys' Ices and expenses, court costs and a ll other reasonable out-of-pocket expenses ("'Expenses'·) incurred by such other pa1ty (the "Indemnified Party"}, in connection with or arising out of: (i) any breach of any warranty or the inaccuracy of any representation made by such Indemnifying Patty in this Agreement or in any certificate, document or instrument delivered by or on behalf of such Indemnifyi ng Party pursuant hereto; and (ii) any material breach by such Indemnifying Party of: or any other failure of such Indemnifying Party to perform, any of its obligations under this Agreement or under any instrwncnt contemplated hereby. Each of the parties to this Agreement agrees to give prompt notice to all other parties of the assertion of any claim, or the commencement of any suit. action or proceeding in respect of which indemnity shall be sought hereunder. The Indemnifying Party (or parties) shall have the right to assume the dc renst: of any claim. suit, action or proceeding at its own expense, and, if at the request and expense of the lndcrnni fYing Party. sha ll assume such defense. No party shall be liable under this paragraph for any settlement effected without its or any claim, litigation or proceeding in respect of which indemnity may be sought hereunder. failure by the indemnified party to give prompt Notice shall not limit its rights other than this Agreement. In the event of ,my dispute c,mceming the terms of thi1· Agreement, tlle11 the prevailing party ~·l,111/ be e11titled to collect tt/1 of its co.5ts associated with the settlement of such dispute, i11clutlillg, but not limited to, its uttomeys 'fees aml court cm,t5. 

M. Litigation. If any action at law or in equity, including an action for declaratory relief, is brought by ,, purty hereto in connection with this Agreement or a breach hereof, the prevailing party in any final judgment or the non-dismissed party in the event of a dismissal shall be entitled to the full amount of all reasonable expenses, including all court costs and actual attorney's fees paid or incurred in good faith. in connection with such action. 

6 
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(C569-C59 l ). 

First Transfer 

On November 30. 2011. the Trust transferred portions of the Subject Property to Plank 
Road, LLC. (See November 30, 2011 Trustee's Deed. attached to the Third Amended Complaint 
as Exhibit I). (C622-C626). By that time, the Subject Property had been subdivided into 82 separate 
lots. (C543-C640). In total, the Trust transferred title to 41 of the 82 lots that comprised the Subject 
Property. (C543-C640). The Trust d id not assig11 lo Plank Road. I.LC (and the transfer was not 
subject to) any of the covenants, duties, or obligations of the Annexation Agreement. (C543-
C640). There is no allegation or exhibit in the Third Amended Complaint indicating the Roods or 
the Trust expressly or impliedly assigned to Plank Road. LLC any of the covenants. duties, or 
obligations of the Annexation Agreement. (C543-C640). 

Second Transfer 

On January 25. 20 I 7, Plank Road transferred certain portions of the Subject Property that 
it had received from the Trust to the Defendants. (C543-C64 t )). In total, Plank Road, l ,LC 
transfon-ed title to 35 of the 41 lots it owned within the Subject Property to the Defendants. (C543-
C640). KPHC I took title to 15 lots and KPI IC II took t itle to 19 lots. (C543-C640). KP! IC l and 
KPHC II remain the owners oCthcse 35 lots out of the 82 total within the Subject Property. (C543-
C640). The Defendants were thcl'eforc granted less than the entire Subject Property. (C543-C640) 

Appcllees' Purchase Agreement 

The Defondants purchased their 35 lots from Plank Road. LLC pursuant to a confidential 
Real Estate Owned Purchase and Sale Agreement ( .. Purchase Agreement" ). (C543-C640). Neither 
the Village. the Roods, or the Trust were parties to d1e Purchase Agreement. (C543-C640). The 
only parties were Plank Road, LLC and James Gentile (--Gentile"). (CS43-C640). The only asset 
and/or liability being exchanged under the Purchase Agreement was the 35 lots. (C543-C640) 
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Specifically, Plank Road. LLC only sold, assigned, transferred, conveyed, and delivered to Gentile 
"all of fPlank Road, LLC'sj right, title and interest in and to the Property." (C543-C640). Plank 
Road, LLC did not sell or otherwise assign to Gentile or the Defendants any other asset or liability 
belonging to Plank Road, LLC, or any other entity. (Id.). 

As part of the Purchase Agreement. Plank Road. LLC was required to obtain a title 
commitment for the issuance of a title policy for the Property. (C543-C640). Plank Road, LLC 
was also required to provide Gentile with good and marketable title to the Property. (C543-C640). 
Both conditions were su~ject to standard "Permitted Exceptions." which included that Plank Road, 
LI ,C would not warrant. and its title company would not insure over, any .. county and municipal 
subdivision, building. heallh. and zoning ordinances and agreements entered under them." and 
"agreements with·any municipality regarding the development of the Property." (C543-C640). The 
Defendants therefore took title to the 35 lots. individually, via Special Warranty Deeds that 
warranted good and marketable title to the Properly. with the express exceptions identified in 
Section 2.9 of the Purchase Agreement. (C543-C640). 

Trial Court Proceedings 

On June 18. 2019. the Appellant tiled its Complaint seeking to hold the Appcllees liable 
for their alleged breach or the Annexation Agreement. ·me Appellant was subsequently granted 
leave to file a Fist Amended Complaint. On March 3, 2020, the Trial Court dismissed the 
Appellant's First Amended Complaint. ruling that the Appcllees cannot be considered the 
successors of the Trust - as defined by the Annexation Agreement and Illinois Municipal Code -
as a matter of law. (C480-CS14). The Trial Court also ruled that the statement made in the 
/\ppcllees' Section 2-619 Motion to Dismiss the Appellant's original Complaint was not a judicial 
admission by the J\.ppellecs that they were ''successors in interest." ( C 480-C5 I 4 ). J nstead, the Trial 
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Court ruled the Appellees' simply accepted as true the Appellants' well pied facts (as they were 
required to do) under 735 ILCS 5/2-619). (C480-C5 I 4). 

The Appellant was then granted leave lo tile a second amended complaint that it claimed 
was capable of curing the defects identified by the Trial Court in the First Amended Complaint -
i.e. that the Appellees could not be c-0nsidercd successors in interest and held liable under the 
Annexation Agreement as a matter oflaw. (C480-C514). On June 20, 2020, the Appellant filed its 
Second Amended Complaint. (C320-C389). On August 17, 2020, the Trial Court dismissed the 
Appellant' s Second Amended Complaint, again ruling the Appellees arc not successors of the 
Trust - as defined by the Annexation Agreement and Illinois Municipal Code - as a matter of law, 
and finding the Appellant had failed to asse11 a claim against the Appellces upon which relief could 
be granted. (C54 l-C542). The Trial Court again granted the Appellant leave to file an amended 
complaint in the event lhe Appellant could sufficiently allege the existence of contractual 
assignments and assumptions bcLwecn the Roods, Plank Road. I ,LC, and the Appellees so as to 
establish the requisite contractual privity between the Roods and Appellees. (C541-C542). 
Without this contractual privily, the Trial Court held the Defendants could not be held liable for 
breach of the Annexation Agreement and the Plaintiff could not state a claim upon which relief 
could be granted. (C54 l-C542). 

On August 27, 2020, the Appellant filed its Third Amended Complaint. (C543-C640). On 
December 4, 2020, the Trial Court dismissed the Appellant's ')bird Amended Complaint with 
prejudice. (C688-C776). The Trial Court again based its decision on the fact the Appcllees are not 
successors of the Trust - as defined by the Annexation Agreement and Illinois Municipal Code -
as a matter of law, and hecause the Appellant could not sufficiently allege the existence of 
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contractual assignments and assumptions between the Roods. Plank Road, LLC, and the Appcllees 
so as to establish the requisite contractual priv ity between the Roods and Appcllees. (C688-C776). 

Following the Trial Court's dismissal of the Appellant's action with prejudice, on 
December 17. 2020, the Defendants filed a Motion for an Award of Attorney's Fees ("Motion for 
Fees''). (C687-C73 l). The Motion for Fees argued the Defendants were the prevailing party in a 
dispute concerning the terms of the Annexation Agreement, and were therefore entitled to an award 
of their costs and attorney's fees totaling $2 L672.24.(C687-C73 I). These foes and costs were 
incurred by Defendants from July 17. 2019 through Deeemher 17, 2020, during which time the 
Village vigorously litigated nearly every issue presented in the action. including issuing multiple 
discovery requests to the Defendants and even subpoenas for records and depositions to 
Defendants' counsel of record. (C8-C73 1 ). 

The Village never filed a responsive pleading to the Appellces' Motion for Fees. (C734-
C926). Both parties did, however. file briefs addressing the legal issues presented by the Motion 
for Fees. (C805-C860). On March 17, 2021, the Trial Court conducted a hearing on the issue of 
whether the Defondants had a contractual right to tile the Motion for Fees under the terms of the 
Annexation Agreement. (R 148-R 186). l·'ollowing the hearing. the ·rrial Court held the Defendants 
had a contractual right to bring the Motion for Fees under Section 28, Subsection J, of the 
Annexation Agreement, finding the Defendants were the prevailing party in a dispute concerning 
the terms of the Annexation Agreement. (C862). The Vi llage did not file any notice appealing the 
Trial Court's March 12, 2021 ruling or the Order that was entered on March 17, 2021. {C926). 

On June 2, 202 l, the Trial Court conducted an evidentiary hearing on the reasonableness 
of the Defendants' attorney' s fees and costs. (R222-R335). During the heaiing, the Trial Court 
heard the testimony of several witnesses and received other evidence solely related to the necessity 
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and reasonableness of the Defondants' attorney's fees. (R222-R335; E2-E111 ). Aller proofs were 
closed. the Trial Court found that the Defendants had necessarily incurred reasonable attorney's 
fees and costs totaling $19,381.24. (R3 l 6-R329). The Trial Court then entered a Judgment for the 
Defendants against the Village in the amow1t of$19,381 .24. (C924). 

Appellate Court Proceedings 

On December 23. 2020. the Village filed a l\oticc of Appeal with the Second District 
Appellate court appealing the Trial Cou1t's decision to dismiss the Third Amended Complaint with 
prejudice. (A- 126). On June 3. 2021. the Village filed a Notice of Appeal with the Second District 
Appellate court appealing the Trial Court' s judgment against it and in favor of the Defendants 
awarding the De lendants $19,381.24 for their reasonable attorney's fees and costs. (A-127). 

On April 21, 2022, the Appellate Couit ofl 11 inois. Second District filed its ruling on the 
Village's appeals (under Supreme Courl Rule 23). reversing the Trial Court's dismissal of the 
Village's Third Amended Complaint and vacating the June 2, 2021 judgment against the Village 
awarding the Defendants their reasonable attorney" s fees. (A-1 ). On May 12, 2022, the Defendants 
filed a Petition for Rehearing with the Appellate Court. On May 16. 2022, the Appellate Court 
denied the Defendants' Petition for Rehearing. (A-27). On June 17, 2022, the Defendants tiled 
with this Honorable Court their Petition for I .eave to Appeal from the judgment and opinion of the 
Appellate Com1 oflllinois, Second District. On September 28. 2022, this Honorable Court allowed 
the Defendants' Petition for Leave to Appeal, at which time this Honorable Court exercised its 
discretionary jurisdiction over this matter. 

STANDARD OF REVIEW 
An Appellate Court reviews dismissal under 735 ILCS 5/2- 615 de novv. Patrick En1;'g, 

Inc. v. City of Naperville, 2012 IL 113148. A Section 2- 615 motion to dismiss challenges a 
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complaint's legal sufficiency based on defects apparent on the face of the complaint. O'CallaKhan 
v. Sather lie, 2015 IL App ( I st) 142152, i; 1 8. ln ruling on a Section 2-615 motion to dismiss, the 
trial court must accept as true all well-pleaded facts. as well as any reasonable inferences to be 
drawn therefrom. Id. The court may also consider maltcrs of which it is entitled 
to take judicial notice. Id A trial court should grant a motion to dismiss a complaint under Section 
2-615 when the allegations in U1e complaint, construed in the light most favorable to the plaintiff: 
fail to state a cause of action upon which relief can be granted. Ryan v. Yarbrough, 355 III.App.3d 
342, 344- 45 (2d Dist. 2005). An Appellate Court additionally reviews the interpretation of a statute 
de novo. /n re Estate of Liebennan. 391 lll.App.3d 882 (2d Dist. 2009); see also Iladley v. Illinois 
Dept. of Corr., 224 Jll.2d 365 (2007). The interpretation of a contract is further 
subject to de novo review. In re liquidation <?f Lwnbermcms Mui. Cas. Co., 20 18 IL App (1st) 
171613. 

The standard of review of a Section 2-619 dismissal is de novo. Chandler v. Illinois Central 
R.R. Co., 207 Ill. 2d 33 1. 341. 278. Ill.Dec. 340, 798 N.E.2d 724 (2003). A Motion to Dismiss 
under Section 2-619 is brought to dispose of issues or law and easily proved issues of fact at the 
outset of litigation. Van Mete,· v. Vurien Park District. 207 Ill. 2d 359, 367, 278 Ill. Dec. 555, 799 
N.E.2d 273 (2003). A section 2-619 motion admits the legal sutlicicncy of the complaint, but raises 
defects, defenses, or other affirmative matter. appearing on the face ofthc complaint or established 
by external submissions, that defeat the claim. Garhck v. Bloomingdale Township, 2018 IT . App 
(2d) 171013 Paragraph 24, 430 Ill.Dec. 957, 127 N.E.3d 193. In ruling on a Section 2-619 motion 
to dismiss, the court interprets all pleadings and supporting documents in the light most favorable 
to the plaintiff. Van Meter. 207 Ill.2d at 367-68. The Court considers whether the existence of a 
genuine issue of material fact precludes dismissal. or, absent such an issue of fact, whether 
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dismissal is proper as a matter oflaw. Chandler v. Jl/inois Central R.R. Co. , 207 Ill. 2d 331,341, 
(2003). Determination or what comments of counsel arc judicia l admissions is a matter resting 
within the sound discretion of the trial court, and the trial court's ruling will not be disturbed unless 
there is a c lear abuse of discretion. I.owe r . Kang. 167 lll.J\pp.3d 772, 781 (2d Dist. 1988). The 
mere recitation of facts alleged in a complaint for purposes of a motion to dismiss does not rise to 
the level o f a judicial admission. N. Shore Clnty. Bank & Tr. Co. v. Sheffield Wellington LI.C, 2014 
IL App (1 st) I 23784. ~ I 02. Judicial admissions arc defined as "deliberate, clear, unequivocal 
statements by a party about a concrete fact within that pat1y1s knowledge." Id. 

The standard of review of an award of attorney fees and costs is abuse of discretion. Kunkel 
v. P. K. Dependahie Cons!.. LLC, 387 Ill.App.3d 1153. 1159 (5th Dist. 2009). "(A)buse of 
discretion is a legal term of art; it is not a wooden term. but one or flexibility, depending on the 
type of case in which it is to be applied, and posture of the case when it arises:' 0 'Brien v. A4eyer, 
28 1 Ill. App. 3d 832, 834 ( 1996). quoting Direx Israel. Ltd v. Breakthrough Medical C.:017,., 952 
F. 2d 802,814 (4th Cir. 1992). A trial court abuses its discretion only when its ruling is arbitrary. 
fanciful or unreasonable or \.vherc no reasonable person would take the view adopted by the trial 
court, l'etraski v. Theda.,·, 2011 TL App (1st) 103,21 8, ,[97. Other courts have explained that an 
abuse of discretion occurs when the trial court ignores recognized principles of law such that 
substantial prejudice results. Ficken v. Alton & S. Ry. Co .. 291 Ill.App.3d 635, 643-44, 685 N.E.2d 
1.8 (51

h. Dist. l 996). However, the trial court must exercise its discretion within the bounds of the 
law. Maxon v. Ollawa Publishing Co., 402 Ill. App. 3d 704, 710 (20 I 0). Additionally, a trial court 
abuses its discretion when its ruling rests on an ctTOr of law. Peeples v. Village <>/Johnsburg, 403 
lll.App 3d, 333, 339 (2010). 

In the instant matter. the Village failed to state a cause of action for breach of contract upon 
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which relier could be granted, because the Annexation Agreement does not. confer successor 
liability on subsequent owners of parts, but not all, of the Subject Property, and because the 
Defendants were never assigned the Rood·s contractual duties. The Village also failed to state a 
cause of action for injunctive relief. because it ha'i an adequate remedy at law. The Third Amended 
Complaint was therefore properly dismissed by the Circuit Court with prejudice. Thereafter, the 
Defendants were properly adjudicated as the ··prevailing party" of a dispute concerning the terms 
of the Annexation Agreement (an adjudication which the Village has not appealed) . After 
adjudicating the Defendants as the "prevailing party:· the Circuit Court acted within its discretion 
by awarding the Defendants their reasonable attorney's fees and costs and entering judgment 
against the Village in the amount of$ I 9,381.24. 

ARGU'.\1ENT 

The decision by the Second District Appellate Court reversing the Circuit Court of DeKalb 
County's December 4, 2020 dismissal of the Yi11age·s Third Amended Complaint pursuant to 735 
ILCS 5/2-615 was incorrect. The ruling hy lhc Circuit Court dismissing the Village's Third 
Amended Complaint was carefully considered and was consistent with the reasoning set forth in 
several Appellate Courl opinions. This Honorable Court should therefore reverse the Appellate 
Court·s decision and reinstate the ruling or the Circuit Court. ln doing so, this Court should 
establish a singular rule of law regarding the requirements needed for annexation agreements 
established under lbe MLmicipal Code to bind subsequent owners or the annexed land. In crafting 
this rule, the Court should adopt the reasoning follt)wcd in multiple Appellate Court opinions. by 
requiring annexation agreements to clearly and unambiguously state when the contractual 
obligations of the agreement arc covenants that run with the land, and that clearly and 
unambiguously define the cJasscs of subsequent landowners who may be held liable under the 
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agreement. Unlike the opinion of the !\ppc!late Court, such a rule will provide much needed 
predictability for all individuals and entities involved. Once this rule is adopted, the Defendants' 
position as the ·'prevailing parties'~ in a dispute concerning the tcnns of the Annexation Agreement 
would be restored, and the Circuit Court's judgment against the Village and in favor of the 
Defendants must be upheld - especially s ince the Village has never asserted the Circuit Court 
abused its discretion in making the award. r-inally, this Court should review whether the Appellate 
Com1 even hadjtirisdiction to consider either of the Village's appeals, since neither asserted what 
re lief was being sought. 

1. THE VILLAGE'S THIRD AMEN OED COMPLAINT WAS PROPERLY DISMISSSED BECAUSE IT FAILED TO STATE A CLAIM UPON WHICH RELIEF COULD BR GRANTED. 

for its Third Amended Complaint. the Village alleged the Defendants could be held liable 
for breach of the Annexation Agreement because they arc successors landowners under the terms 
of the Annexation Agreement and the Illinois Municipal Code. (C548). This allegation is not 
supported by the tenns of the Annexation Agreement or the Municipal Code's statutory language. 
It is also refuted by numerous well-reasoned opinicms oflllinois' Appellate Courts whtm required 
to interpret and construct similar agreements and those agreements application to the Municipal 
Code. This Honorable Court should adopt those courts· and the Circuit Court' s reasoning and 
establish a singular rule of law regarding the requirements or annexation agreements entered into 
under the Municipal Code to bind subsequent owners of the annexed land. By adopting this 
reasoning, the Court will further public policy by ensuring the free alienability of Illinois real 
prope11y, while also establishing a rule that provides certainty and predictability to all parties 
involved in the purchase and sale of municipally annexed land. 
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A. The Illinois Municipal Code Docs Not Automatically Confer Successor Liability On All Successive Landowners of Annexed Property. 

The Illinois Municipal Code provides that municipalities may enter into an annexation 
agreement with the owners of land in adjacent unincorporated territory, whereby that land is 
annexed into the municipality in exchange for specified terms and conditions. 65 lLCS 5/1 1-15.1-
1. Under the Code, any annexation agreement executed may be binding upon the successor owners 
of record of the parcel which is the subject of the agreement. 65 ILCS 5/11-15.1-4. However, as 
the First District Appellate Court noted. this docs not mean every annexation agreement 
automatically confers successor status upon each and eveI)' purchaser or land within an annexed 
parcel. Doyle v. Village of Tinley Park, 2018 IL App (ls') 170357, ~!30. The r irst District held in 
Doyle that individuals or entities that purchase only portions of the annexed land cannot be 
considered ·'successor owners.'' or be bound bv the annexation agreement. unless the annexation 

• 

J 

agreement clearly and unambiguously states the agreement is binding on successor owners of the 
entire parcel, or any portion tl,ere,~f Id. (tmphasis added). The First District Appellate Court has 
found that to hold otherwise would produce an "absurd result" that was never intended by the 
Illinois legislature when it enacted the Municipal Code. Id. Significantly. the First District's 
reasoning in Doy le v. Village ~l Tinley /lark. 2018 IL App (l~1

) 170357 has been adopted and 
espoused in several Second District Appellate Court decisions. The rule of law espcmscd in each 
of these opinions has proven both workable and fair, providing certainty and predictahility for 
contracting parties and subsequent owners of property that falls within the applicable annexation 
agreements. 

I. Doyle v. Village of Ti,1/ey Parle, 2018 IL App (1 st
) t 70357. 

In Doyle lot owners within a subdivision sued the Village of Tinley Park seeking to enforce 
an annexation agreement · 1 ·inley Park entered into with the subdivision· s original developer. Doyle, 
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2018 IL App (l si) 170357 at ~11. The original developer wac; the ovvner of record of the entire 

subdivision at the time the annexation agreement was executed. Id. at ~[4. Individuals who 

subsequently purchased lots within lhc subdivision sought to enforce the agreement on the basis 

they were "successive landowners'' within the meaning of the Illinois Municipal Code and the 

terms of the annexation agreement. Id. at ~26. 'lbe First District Appellate Court disagreed, finding 

that the individual lot owners could not be considered --successive landowners' under the 

unambiguous terms of the annexation agreement since they only owned a portion of the annexed 

subdivision, not the entire parcel of land. Id. at •JO. The First District held that if " the drafters of 

the agreement intended to confer successor status upon each and every purchaser of a. lot within 

the subdivision ... the agreement would have said ·successor owners of record of the Subject 

Property or any portion there<~/:"' Id. (emphasis added). The First District found .that to hold 

otherwise would produce the ·'absurd result .. where each and every lot owner in the subdivision 

would succeed to the original developer's intcresl in the agreement, and Tinley Park could then 

sue those owners of part, but noi all, of the annexed land to provide the improvements the original 

developer failed to complete. Id. at 132. The First District held this result was never intended by 

the Illinois legislature when it enacted the Municipal Code. Id. 

2. City of Elgi11 v. Arel, lns11ra,rce Compa11y, 2015 IL App. (2d) 150013 (2016) 

The Second District Appellate Court opinions on the subject of successor liability under 

the Municipal Code are consistent with the First District's ruling in Doyle. For example, in City 

,fElgin v. Arch Insurance Company. 2015 IL App. (2d) 150013 (201 6), the Second Di~irict 

Appellate Court held that the successor owner of a portion, but not all of the annexed land, could 

be bound by the annexati()n agreement at issue only because the annexation agreement "expressly 

(and repeatedly) stated thal the obligations under the agreement constituted covenants that would 
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run with the land, and that the agreement would be binding on any successors and assigns of 'all 

or flny pal't of the properly .. .'· (Id. )(emphasis added). Thus. unlike the annexation agreement at 

issue in Doyle. the annexation agreement at issue in City of Rlgin did unambiguously confer 

successor liability on owners of part but not a ll, of the annexed subdivision. Id. Any subsequent 

purchaser of any portion of the annexed subdivision therefore had ample advance notice that they 

would be su~jcct to the annexation agreement and the contractual obligations it imposed. Id. 

3. U11ited City of Yorkville v. Fi<lelity a11d Deposit Company of Mflryla11d, 2019 
IL App. (2d) 180230. 

The Second District Appellate Cou1t·s opinion in United City <f Yorkville v. Fidelity and 

Deposit Company <?{ Mwyland, 2019 IL App. (2d) 180230 also follows the reasoning in Doyle. 

There, the Appellate Court held that successor owners of part, but not all, of an annexed parcel of 

land could be held liable under the annexation agreement at issue in that case. Id. Again, unlike 

the annexation agreement in Doyle, the annexation agreement at issue expressly imposed successor 

liability as follows: 

'·It is understood and agreed that this Agreement shall run with the land and as such, 
shall be assignable to and binding upon each and every subsequent grantee and 
successor in interest of the OWNERS and DEVELOPER, and the CITY. The 
foregoing to the contrary notwithstanding, the obligations and duties of OWNERS and DEVELOPER hereunder shall not be deemed transferred to or assumed by any 
purchaser of a [sic: J empty lot or a lot improved with a dwelling unit who acquires 
the same for residential occupation, unless otherwise expressly agreed in writing 
by such purchaser:· 

Thus, the annexation agreement in United Cily ,?f Yorkville did not limit successor liability 

to just those contractual "heirs. executors, administrators. successors and assigns," like the 

Annexation Agreement at issue in this case. Rather, it went well beyond and imposed successor 

liability on '·each and every subsequent gnmtcc .... , The annexation agreement at issue in United 
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Cily <!l Yorkville also contemplated successor ov,mers who obtained title to the land \.Vith the 

express intent or developing the property. Id. 

The Municipal Code docs not define lhc term ··successor ... 65 ILCS 5/11-15.1-4. 

Accordingly, in each of the above cases. the courts relied on the plain and unambiguous language 

of the annexation agreements at issue to determine when subsequent owners of part, but not alt of 

the annexed property could be subject to successor liability. The rule established in Doyle. and 

adhered to in Cily <?f'A'IRin and United Ci~,· o( forkl-ille. holds that in order to impose successor 

liability on owners or part, but not all, or the annexed properly requires a clear and unambiguous 

express statement of just such an intent in the annexation agreement. This well-reasoned rule of 

law ensures predictabili ty and stability in the subsequent purchase and sale or the property subject 

to the annexation agreement. Instead of guessing as to who may be liable for the agreements 

obligations and under what circumstances, or relying on the courts' interpretation of the Municipal 

Code to expand or limit the statutory language in (i5 I I ,CS 5/11-15.1 A, this rule of law reasonably 

places the task on the dratkrs of the agreement lo make their intent clear within the language of 

the agreement itself, which then provides clarity and predictability to all li..1.turc purchases or the 

subject property. There is no such express statement of intent in the Annexation Agreement at 

issue in this appeal. and the uncertainty caused by the absence of such clear terms has resulted in 

the size and scope of this litigation. Adopting a uniform rule consistent with the reasoning espoused 

in Doyle and adopted in ( 'ity olt:l~in and Uni led ( 'ity <?f" forkville would prevent similar litigation 

in the future. 

B. The Annexation Agreement Does Not Impose Successor Liability On the 
Appcllees. 

If the Court adopts the sound reasoning of the Appellate Courts discussed above, it follows 

the Circuit Court correctly dismissed the Villag~·s Third Amended Complaint with prej udice. The 
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Annexation Agreement at issue in the instant matter docs not contain any express statement of 

intent that would allow the Village to hold the Defendants liable for the Roods' failure to perform 

each of their contractual obligations. When interpreting any contract. a court's principal goal in 

construing the agreement is to ascertain and give dfoct to the parties' inknl at the time lhey entered 

into the contract. USG Corp. v. Sterlil1K Plumhing Group. Inc .. 247 JII.App.3d 3 I 6, 318 (I ' 1 Dist. 

1993). Unless an ambiguity exists. the parties' intent must be ascertained exclusively from 

the express language of the contract. and the courts cannot read into the agreement provisions that 

do not exist therein. Shield\' Pork Plus, Inc. v. S1riss l'alley Ag .'-.'err .. 329 II I. App.3d 305. 310 (4th 

Dist. 2002); Carrillo i•. Jam Productions. Ltd., 173 lll.App.3d 693, 698 (1st Dist. 1988). If 

any ambiguities do exist in a contract. those ambiguities should be resolved against its drafter. 

Premier Tille Co. r . Donahue, 328 111.App.Jd I 6 I. 165 (2d Dist. 2002). 

1. The Annexation Agreement Does Not State It Is a Covenant That Runs 
With All or Any Portion of the Subject Property or That rt ls Binding on 
Evel'y Subsequent Grantee. 

Unlike the annexation agreements at issue in City <d'Elgin and United City o(York:ville, the 

Annexation Agreement at issue in this appeal does not include any express statement of intent to 

hold successor landowners liablt: for Roods or Trusts· conlrm.:tual obligations. The Agreement 

docs not expressly state it is a covenant that runs with all or any portion of the Subject Property. 

or that its terms "vould be binding on each and evl!ry grantee or all or any portion of the Subject 

Property . (C543-C641) Contrary to arguments previously asserted by Village in this action, it is 

or no consequence if the Village and/or the Roods intended that there would be more than one 

subsequent owners when the Subject Property was divided into lots. Espe~ially since this argument 

is contradicted by the unambiguous terms of the Annexation Agreement itself. Gagnon v. Schickel, 

2012 IL App (1st) 120645, •1 18 (Where an exhibit contradicts the allegations in a complaint 
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the exhibit controls). Like the annexation agreement in Doyle, Section 281 of the Annexation 

Agreement does not expressly impose successor liability on owners of the Subject Property, or uny 

portion there<?{ (C543-C64 l ). The Annexation Agreement docs not even provide that the 

obligations of the Landowner arc covenants running with the land. (Id). Instead. the Annexation 

Agreement simply provides --All terms and provisions of this Agreement shall be binding upon, 

inure to the benefit of and be enforceable by the parties hereto. their heirs, executors, 

administrators, successors and assigns ... (C54J-C641) In the instant matter. as in Doyle. the 

Defendants did not purchase the entire Subject Property (but only limited portions thereof), and 

they did not purchase the lots from the Roods. (C543-C641 ). Given the Annexation Agreement 

docs not expressly provide that its obligations arc covenants that run with the Subject Property ( or 

any portion thereo(). or that the Agreement is binding on each and every subsequent grantee. the 

courts may not (as the Village appears to have requested) read such a term into the Annexation 

Agreement. especially v,1hcn il creates s igni ficant fimmcial obligations on unsuspecting purchasers 

of the Subject Property. If it was the Vi llagc · s intent to make the Annexation Agreement binding 

on subsequent grantees, or to make it a covenant that runs \:vith all or any part of the Su~ject 

Property. it was incumbent on the Village (who dratted the Agreement) to include that express 

statement of intent. The Village did not, and under the sound and fair reasoning fo llmved hy the 

courts in Doyle, City <~l Elgin and United City <?l Yorkl'ille. this should be fatal to the Village's 

efforts to hold the Defendants liable for the Roods· a lleged breach of the Annexation Agreement. 

The Annexation Agreement does not include uny express statement of intent to hold successor 

lanckwvncrs liable for the Roods or the Trusts· contractual obligations, and therefore it was not the 

parties' intention that the covenants set forth in the Agreement nm vvith all or any portion of the 

land. lf it was, that intention would be included in an express term in the Agreement itself. It is 
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not. and under well-settled plinciples or contract law. no such term should be read into the 

Agreement by a court. 

2. The Annexation Agreement Does Not Pl'ovide Successor Liability for Owners of More Than One Lot or for Purchasers Who Intend to Develop the Subject Property. 

Similarly. the Annexation Agreement docs not inc lude any express statement of intent that 

would allow the Village to hold the DdcndaPls liable on the basis they own more than one lot, or 

because they intended Lo develop the 35 lots they purchased (which they did not). Wi thout any 

such express statement of intent within the Annexation Agreement. the Village not only asks the 

courts to read terms into the Agreement which do not exist it asks the courts to establish an 

arbitrary and ultimately umvnrkable rule that is contrary lo the reasoning of Doyle that was adhered 

to in the City of /:)gin and United City qf'Yorkville opinions. 

What the Village is asking the corn1s to do is drav,, an arbitrary line between O\•vners of one 

lot and owners of more than one lot when (unlike the annexation agreement in United City <~f' 

Yorhille) the Annexation Agreement at issue in this case makes no such distinction, and there is 

no allegation (and cannot be) that the Defendants ever intended lo develop the properties or assume 

the role of the original developer. Without an express provision in the Annexation Agreement 

making this distinction and establishing certain classes. the courts should not infer any such 

distinction. As a general policy. deviating from the rule followed in Doyle. Ciry (?/' Elgin. and 

United City <?f'Yorfn.iille. when there is nu statcm1:;nt of express intent in the Annexation Agreement, 

would be incredibly problematic and raist! a number of questions. first. at what point in time docs 

an owner of multiple lots become liable under the annexation agreement? Any distinction not 

incl udcd in the annexation agreement would be arhitrary or capricious. This is amply demonstrated 

by the Second Districf s Second ruling in this case reversing the Trial Court's dismissal of the 
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Villagc·s Third Amended Complaint, where the !\ppcllate Court made distinctions between the 

Defondants' ownership of lots within the Subject Property compared to other presumed owners, 

even though no such distinction exists in the Annexation Agreement or within the record on 

appea1.(A-I). Similarly, what would constitute the grounds for deeming a successive owner a 

"developer" as opposed to a mere property owner? There would be no clear guidelines and any 

attempt would also be arbitrary and capricious. Both scenarios would also lead to the '·absurd" 

result the Doyle court feared, where a municipal body could be the sole arbiu·ator on which 

property owners to pursue and seek to hold liable for an original developer's alleged breach of the 

annexation agreement. This would lead to the unjust result the Village is attempting to achieve in 

this action, where it has sued KPllC I (who owns 15 lots) and KPHC II (who owns 19 lots), who 

are not developers, but not the owners of the remaining 48 loL-. (not all of whom arc single family 

home owners). As the court in Doyle stated. this result was never intended by the Tllinois legislature 

when it enacted the Municipal Code. This Court should affhm this statutory construction. 

If the Village intended for the Annexation Agreement to be a covenant that ran with all or 

certain portions of the Subject Property, o r to impose successor liability on each and every grnntce 

or on certain classes of successive owners, then it was incumbent on the Village to include those 

express statements of intent in the Annexation Agreement. The Village did not, even though it 

draitcd the Agreement. The courts cannot read those terms into the Agreement now. Even if the 

terms of the Annexation Agreement on this issue are ambiguous (which has never been asse1tcd), 

then those ambiguities must be resolved against the Village who drafted the Agreement. The Court 

should follow the reasoning set forth in Doyle, City <?/Elgin, and United City <d'Yorkvil/e, and find 

that the Defendants cannot be considered successor landowners as a matter of law. If the 

Defendants cannot be considered successor landowners as a matter of law, the Vil I age cannot state 
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a claim against them for breach of the Annexation Agreement as a matter of law, and the Third 
/\mended Complaint was properly dismissed pursuant to Section 2-61 5. 

C. The Trial Court Properly Held the Defendants' Recitation of Facts in Their Section 2-619 Motion to Dismiss Was Not a Judicial Admission. 
Seeming to understand the deficiencies in the unambiguous language of the Annexation 

Agreement, the Village attempted to allege in the Third Amended Complaint that KPI lC I and 
KPilC II have already conceded by admission they are "successors·· and therefore they are bound 
by the Annexation Agreement. (C543-C641) This argument is spurious at best and cannot save the 
Village's claims. The statement the Village relies on was not a judicial admission, and it is not 
possible to ··concede'" or admit an issue oflaw. More importantly, the trial court already properly 
ruled that the statements the Village relies on were not judicial admissions, a ruling which the 
Village has not appealed and has therefore waived. 

1. The Defendants Did Not and Could Not Concede They Are Successors Under the Annexation Ag1·eemcnt. 

The Defendants did not admit to being successors who can be held liable under the 
Annexation Agreement when they recited the Village· s allegations in their Section 2-619 Motion 
to Dismiss. After being served with the Village·s initial Complaint. the Dcfondants filed a motion 
to dismiss the Complaint pursuant to Section 2-619 of the Code of Civil Procedure. (C92-C105). 
As factual background, and within the constraints of Section 5/2-61 9, the Defendants stated: 
"Defendants, along with dozens of lot owners ... arc the successors in interest" of the land 
comprising the I lickory Ridge Subdivision. (C92-C 105). The Defendants then cited the Village's 
Complaint. (C92-Cl05). This does not concede or admit the legal issue the Village is relying on 
for its Third Amended Complaint, and is not the type of .. formal" act that is required for a judicial 
admission. 
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The statement relied upon hy the Village was not swom to in an affidavit or otherwise 
verified. (C92-Cl 05). Nor was it an evidentiary admission or a stipulation of counsel. (C92-C 105). 
Instead, it was merely referencing and, for purposes of the motjon to dismiss, accepting as true the 
well pled allegations in the Village's Complaint. For purposes of a Section 2- 619 motion, all wel l­
pleaded facts in the complaint are accepted as true. as well as any inferences that may reasonably 
be drawn in plaintiffs favor. Doe v. Univ. of"Chica~o Med. Cir .. 2015 TL App (1st) 133735, fi 35. 
Paragraph 6 of the Village's original Complaint clearly a lleged ··the Defendants are successors to the 'Landowners' as such term is used and defined in the Annexation Agreement:' (CS43-C641). 

For purposes of KPHC I and KPCJ I H's Motion to Dismiss, this allegation was accepted as true 
and was therefore recited in the factual background section of the Motion. 

The mere recitation of facts alleged in a complaint for purposes of a motion to dismiss does 
not rise to the level of a judicial admission. Judicial admissions arc defined as ··deliberate, clear, 
tmequivocal statements by a party about a concrete fact within that pai1y's. knowledge."' N Shore 
Cmty. Hank & Tr. Co. v. Sheffield Wellington LLC.2014 IL App (1st) 123784, ~ 102: The doctrine 
of judicial admissions requires thoughtful study for its application so that ··justice not be done on 
the strength of a chance statement made by a nervous party:' Crittenden v. Couk County Comm'n on Human R;ghts, 2012 IL App ( 1st) 112437, ,r 45: see also I!erman v. Power Main/. & 
Constructors, !,LC, 388 Ill.App.3d 352, 361 ( 4th Dist. 2009)(a court should not apply the doctrine 
to an attorney's statement of legal opinion in a summary judgment proceeding, especially if the 
opinion was manifestly incorrect within the context of the statement iLc;elf). It would be manifestly unjus1 if a party's recitation of factual allegations in an opposing parties pleading, recited as part 
of and which must be accepted as true for purposes of a Section 2-619 motion to dismiss, rose to 
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the level of a judicial admission. The law is not so fickle, nor is it designed to serve as a trap for 
litigants. The Court should therefore r~ject the Village's argument. 

Even if the Defendants' recitation ofthe facts alleged in a complaint as part of their Section 
2-619 Motion to Dismiss could tise to the level of a judicial admission (which it cannot), the 
Defendants cannot admit to something that Illinois jurisprudence holds is not possible as a matter 
of law. Whether the Defendants can be considered '·successors" and/or "assigns" under the 
Annexation Agreement is a question o r law, not fact. Only conclusions of fact, not conclusions o f 
law, arc proper subjects for judicial admission. Ferer v. Schillerstrom, 363 1ll.App.3d 534, 539-40 
(2d Dist. 2006). The issue of whether the Defendants can be considered successor landowners who 
can be held liable under the Annexation Agreement is a question or law. nor fact. ll is therefore 
not the proper subject of a judicial admission. 

2. The Village Has Waived Its Right to Challenge the Trial Court's Finding the Appellees' Recitation of Facts in Their Section 2-619 Motion to Dismiss Was Not a ,Judicial Admission. 

This Court should not even address the issue of whether the Defendants' recitation of facts 
in their Section 2-6 19 Motion to Dismiss rise to the level of a judicial admission, because it has 
been waived by the Village. During the course of the trial court proceedings, the trial court rejected 
the Village's assertion that KPI IC I and KPl IC II had conceded they arc "successors•· under the 
Annexation Agreement. (C480-C5 14). The trial court's ruling was final therefore became the law­
of-the-ease, and the law-of-the-case doctrine subsequently barred the Village from relitigating this 
factual and legal issue in its Third Amended Complaint. 

Under the law-of-the-case doctrine, a ruling in a particular case will continue to be 
the law of the case as long as the facts remain the same. People v. Patterson, 154 111.2d 414 (1992); 
see also In re Webster Place Athletic ( 'lub, /,LC 606 B.R. 752, 755 (Bankr. N.O. Ill. 2019)(''when 
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a court decides an issue, that decision should continue to govern the same issues in suhsequent 
stages in the same case"). In this way. the law-of-the-case doctrine protects the pat1ies' settled 
expectations, ensures uniformity of decisions, maintains consistency during the course of a single 
case. effectuates proper administration of justice, and brings litigation to an end. ld. 

The Village·s Notice of Appeal iilcd in this matter is limited to the trial court' s December 
7, 2020 order. {A-126). The Village does not appeal the trial court" s March 3, 2020 ruling, wherein 
the trial court held the Defendants' recitation of facts in their Section 2-6 19 Motion to Dismiss did 
not amount to a judicial admission. Nor docs the Village argue in its Appellant's Brief submitted 
to the Second District Appellate Court that the Circuit Court's ruling was an abuse of discretion. 
By not raising this issue in its Notice of Appeal and cha llenging the Circuit Court' s mling in its 
opening brief, the Village has waived the issue on appeal. Lexion Med., LLC v. IVorfhKctfe Techs. , 
Inc .. 618 F. Supp. 2d 896 (N .D. Ill. 2009), afl'd (Fed. Cir. 2011 )(An issue that falls within 
the scope of the judgment appealed from that is not raised by 
the appellant in its opening brief on appeal is necessarily waived). 

Even if the Village had not waived the issue. it failed during its appeal before the Second 
District to provide any evidence or argument suggesting the Circuit Court's ruling was an abuse 
of discretion. See Lowe v. Kang, 167 III.App.3d 772, 78 l (2d Dist. 1988) (Determination of what 
comments of counsel are j udicial admissions is a matter resting within the sound d iscretion of the 
trial court, and the trial cou11's ruling will not be disturbed unless there is a clear ahuse of 
discretion). 

In short, the Circuit Court properly ruled that the Village had failed to state a claim as a 
matter of law under its proper intcrprt-'tation of the Annexation Agreement, its' appropriate 
construction of the Municipal Code, and in light of the well-reasoned rule of law espoused and 
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adopted by Doyle. Oty <?l Elgin, and United Cily <~l Yorkville. This Court should adopt that 
reasoning in a uniform rule that will ensure predictability and will ensure the principles of free 
alienation of real property within Illinois. Baker v. l.oves Purk Sav. & Loan Ass'n, 61 Ill.2d 119 
(1975). 

II. 

If this Court adopts the reasoning adhered to in the Doyle, ( 'ity of Elgin, and United City 
Qf Yorkville opinions, the only way the Village will he able to state a claim against the Defendants 
for breach of the Annexation Agreement is if the V illage is able to cstahlish some other form of 
privity between KPHC I and/or KPHC 11 on the one hand, and the Roods and/or the T rust on the 
other hand. The Village has previously urged the Circuit Court and Appellate Court to utilize 
common and generalized definitions for the term --assign.'' including from Dictionary .com. But 
contrary to this generalized definition. the well-settled rule in Illinois (and in the majority of 
American jurisdictions) is lhat an individual or entity that purchases lhe assets of another entity 
cam1ot be liable for the debts or liabilities of the transferring entity. Vernon v. Schusler, 179 Ill.2d 
338, 344-45 (1997). There are four exceptions to this general rule of successor non-liability: (1) 
where there is an express or implied agreement of assumption (i.e. a contractual assignment); (2) 
where the transaction amounts to a consolidation or merger of the purchaser or seller company; 
(3) where the purchaser is merely a continuation of the seller; or (4) where the transaction is for 
the fraudulent purpose of escaping liabi lity for the seJler's obligations. Id. The Village's Third 
Amended Complaint failed to allege any facts that arc capable of demonstrating the application of 
any of these exceptions or the fundamental requirement of contracn,al privity between KPIIC I 
and/or KPHC (I and the Roods and/or the Trust. 
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A. The Chain of Title and the Respective Grantor/Grantces' Contractual Agreements. 

'foe Third Amended Complaint establishes that on November 30, 2011. the Trust 
transferred porti()ns of the Subject Property to Plank Road, LLC. (C543-C64 I). Contrary to the 
argtm1ents made by the Village, there is no allegation or exhibit in the Third Amended Complaint 
(that is not conclusory and/or contradicted by the exhibits attached thereto) indicating the Roods 
or the Trust expressly or impliedly assigned to Plank Road, LLC any of the covenants, duties, or 
obligations of the Annexation Agreement. (C543-C64 l) There is a lso no allegation or exhibit in 
the Third Amended Complaint indicating the transaction amounted to a consolidation or merger between the Trust, the Roods, and/or Plank Road, LLC. (Id. ). There is a lso no allegation or exhibit 
in the Third Amended Complaint indicating Plank Road, LLC was merely a continuation of the 
Trust. (Id.). There is also no a llegation or exhibit in the Third Amended Complaint indicating 
the transaction was to achieve a fraudulent purpose, or was intended for the Trust to escape liability 
under the Annexation Agreement. (C543-C641). 

Similarly, the Third Amended Complaint establishes that on January 25, 2017, Plank Road, 
LLC transferred certain portions of the property that it had received from the Roods and/or Trust to KPHC I and KPHC II. (C543-C64 l ). There is no allegation or exhibit in the Third Amended 
Complaint indicating Plank Road, LLC expressly or impliedly assigned to KPHC 1 and/or KPHC 
II any of the covenants, duties, or obligations of the Annexation Agreement. (C543-C64 l) There 
is also no a llegation or exhibit in the Thi rd Amended Complaint indicating the transaction 
amounted to a consolidation or merger between the Trust. the Roods, Plank Road, LLC. and/or 
KPHC I and/or KPHC ll. (Id.). There is also no allegation or exhibit in the Third Amended 
Complaint indicating Defendants was merely a continuation of the Trust or P lank Road, LLC. (Id.). There is also no allegation or exhibit in the Third Amended Complaint indicating 
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the transaction was to achieve a fraudulent purpose. or was intended for the Trust and/or Plank 
Road, LI ,C to escape liability under the Annexation Agreement. (C543-C64 l ). 

B. There Was No Contractual Assignment or Other Agreement Whereby the Defendants Assumed the Landowner's Obligations Under the Annexation Agreement. 

The Village's Third Amended Complaint likewise failed to allege any facts that are capable 
of demonstrating KPHC I and/or KPHC II assumed or were otherwise assigned the contractual 
liabilities of the original Landowners - i.e. the Roods and the Trust. Moreover, the exhibits 
attached to Village' s Third Amended Complaint demonstrate there was no such assignment or 
assumption of liabilities. Where an exhibit contradicts the allegations in a complaint, 
the exhibit controls. Gagnon v. Schickel, 2012 IL App (1st) 120645, ~ 18. The Defendants, through 
Gentile, purchased the Property from Plank Road. LLC pursuant to the Purchase Agreement. 
(CS43-C641 ). Neither the Village nor the Roodsffrust were parties to the Purchase Agreement. 
(Id.). The only asset being transferred rmrsuant to the Purchase Agreement was the 35 lots. (C543-
C64 I) Plank Road. LLC did not sell or otherwise assign to KPHC 1 and/or KPilC II any other 
asset or liability belonging to Plank Road. LLC, or any other entity. (Id.). Thus, there was no 
express or implied agreement of assumption (i.e. a contractual assignment) and there was no 
consolidation or merger. (C543-C641). Ewn if there was an express or implied assumption (which 
there clearly is not), that still would not e!)1ablish Plank Road, LLC had ever contractually asswned 
the original Landowner's liability. In short, in order for the Village to demonstrate KPHC r and/or 
KPHC I1 were contractually assigned the Roodsn-'rusfs liabilities under the Annexation 
Agreement, it would first have to demonstrate that Plank Road, LLC (and any other prior 
landowner) was also assigned those liabilities. The Village has not and cannot allege any such 
assignment to, or ac;sumption by, Plank Road. LLC or any other prio r landowner. 
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C. The Defendants Arc Not a Continuation of Plank Road, LLC and Their Purchase of the 35 Lots Was Not to Achieve a Fraudulent Purpose. 
The Village was also unable to allege the Defondants are somehow the mere continuations 

of Plank Road, LI ,C, or that Plank Road. LI ,C was a mere continuation of the Roods/Trust. There 
is likewise no allegation that KPIIC I or KPIIC ll receiving title to the 35 lots was for some 
fraudulent purpose or for escaping liability. (C543-C641) 

D. The Defendants Did Not Voluntarily Assume any Liabilities Under Their Purchase Agreement With Phmk Road, LLC. 

Seeming to accept that Lhcre was no contractual assignment of the original Landowner's 
liabil ities under the Annexation Agreement (to Plank Road, LLC or to KPHC I or KPHC II) the 
Village instead has argued the l)efondants somehow voluntarily assumed the liabilities pursuant 
to the terms of Gentile's Purchase Agreement with Plank Road, LI ,C. This argument also fails. 

First, the fact that Plank Road, LLC obLained a title commitment that excluded standard 
·'Permitted Exceptions"' that arguably included the i\nnexation i\greement, is not a voluntary 
assumption o f the original Landowner's obligations under the Annexation Agreement. The same 
is true of the Special Warranty Deeds that transferred the Property to KPI IC T and KPHC II. 
Rather, both merely confirm that Plank Road, I ,LC was warranting it had good and marketable 
title to the 35 lots it was selling to KPHC I and KPHC IL with the standard exception of matters 
appearing on the lots' title, such as the recorded Annexation Agreement. (C543-C641). Similarly, 
the Purchase Agreement's provisions that the Property was exempt from the provisions of the 
Federal Interstate Land Sales Full Disclosure Act have no bearing on whether KPHC J and/or 
KPHC II assumed or were other~ise assigned any of the original Landowner·s obligations under 
the Annexation Agreement. (C543-C641). KPI IC I and KPl IC U's intent when purchasing the 35 
lots is irrelevant when determining whether they can be held liable as a successor. 
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Second, the fact the Purchase Agreement also provided that the 35 lots were exempt from the provisions of the Federal Interstate Land Sales Fttll Disclosure Act. 15 U .S.C. § I 70 I, et seq., 
is also irrelevant (C543-C641). This exemption was based on Gcntilc·s representation that he was acquiring the 35 lots for the purpose of resale or lease of the lots to persons engaged in lhe business 
of constructing residential bui ldings. (C543-C64 l ). Jt was also based on the fact the Agreement was for the sale of which are located within a municipality and subdivision where minimum 
building standards are imposed and where a bond or other surety acceptable to the municipality 
/i{ls been posted to assure completion of such minimum building standards (implying the bond or 
surety had already been posted by someone other than Defendants prior to their entry of the 
Purchase Agreement). (ld) Since the Property consisted of vacant lots and were subject to the 
various building standards imposed by the count) and/or municipality. the only purpose for which 
they could be purchased was to either construct residential buildings thereon, or sell them to one 
or more persons engaged in the business of constructing residential buildings. (Id.). In any event, 
this representation has no bearing on whether the Oefendants voluntarily assumed liabilities under 
the Annexation Agreement, and it ce11ainly does not demonstrate any such voluntary assumption. 
Even if it did (which it docs not), it still does not demonstrate Plank Road, J ,LC ever assumed those liabilities from prior owners itself, and without such an assumption Plank Road, LLC had no 
liability to assign to KPHC l or KPHC II. 

The allegations and exhibits attached to the Village's Third Amended Complaint do not 
establish there was ever an express or implied agreement of assumption (i.e. a cont ractual 
assignment) between the Roods/Trust. Plank Road, LLC, or KPHC I and/or KPI IC 11. It also does 
notestahlish Plank Road, LLC's receipt of the 41 lots from the Village, or K.PHC I and/or KPIIC 
trs receipt of the 35 lots from Plank Road, LLC. operated as a consolidation or merger. Nor docs 
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the Village's Third Amended Complaint demonstrate Plank Road, LLC or KPHC I and/or KPHC 
II are a mere continuation of the Roods/Trust. The Village·s Third Amended Complaint also does not allege any of the transactions were for the fraudulent purpose or for escaping liability. (C543-C641) Without these allegations, and without being able to demonstrate KPHC land/or KPHC lI 

arc successor landowners as discussed above, the Village is unable to state a claim for breach of contract upon which relief can be granted. The Village's Third Amended Complaint was therefore properly dismissed with prejudice and this Court should reverse the Appellate Court's opinion. Ill. THE VILLAGE HAS FAILltD TO STATE A CLAIM FOR INJUNCTIVE RELIEF UPON WHICH RELIEF CAN BE GRANTED. 
In addition to the Village's inability to alJegc the Defendants' successor liability or 

assumption ofliabi!ity under the Annexation Agreement, Counts llf and IV of its Third Amended Complaint were also properly dismissed for their independent failure to state a claim upc.m which relief can be granted. Counts III and IV of the Third Amended Complaint sought injunctive relief in the form or specific performance that required KPHC l and KPHC H to issue an inevoeable letter of credit to the Village from a financial institution to gum·antee completion of the improvements contemplated in the Annexation Agreement. (C543-C641). By its very nature, this request demonstrates that the Village has ru1 adequate remedy at law and is therefore not entitled 
to injunctive relief. 

A claim for specific performance is by its nature a claim for injunctive rel ief Ne1,,v Park F'oresf Associates II v. Rogers Enterprises, Inc., 195 lll./\pp.3d 757 (1st Dist. 1990). A party seeking a pcnnanent injunction must demonstrate: (l) a clear and ascertainable right in need of protection; (2) irreparable harm if the injunctive relief is not granted: and (3) no adequate remedy at law. Sparks v. Gray, 334 lll.App.3d 390 (5th Dist. 2002). " lllrreparablc harm occurs only where 
the remedy at law is inadequate~ that is. where monetary damages cannot adequately compensate 
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the injury, or the injury cannot be measured by pecuniary standards." Ajax Eng'~ Corp. v. Senhy 
Ins., 143 Ill.App.3d 81 , 83· 84 (5th Dist. 1986). As such. where the injunctive relief sought is 
monetary in nature and can be calculated with a great degree of certainty, the remedy sought is 
legal in nature and an injunction is inappropriate. id. 

By way of Counts Ill and IV, the Village sought an injunctive relief in the form of ordering 
the Defendants to secure letters of credit v.rith a financial institution in the amount of 100% of the 
contract costs of construction. In order to determine what ·'100% of the contract costs of 
construction arc." the Village would need to calculate (and prove) those costs with a great degree 
of certainty. Thus. the relief sought can be calculated with a great degree of certainty and is 
monetary in nature. The Village therefore has an adequate remedy at law, and Counts II1 and IV 
of the Third Amended Complaint were properly dismissed as a matter of law. 

Last ly, the Village has argued that it stated a claim for injunctive relief' upon which relief 
can be granted because the 1llinois Municipal Code permits it to seek equitable and injunctive 
relief. In furtherance of this argument, the Village cites Village ofOrland Park v. First Fed. Saving 
& Loan Association o,(Chicago, 135 lll.App.3d 520 (1st Dist. 1985) for the proposition that merely 
seeking monetary damages does not preclude enforcing other terms of an annexation agreement. 
This of course is correct; but what the Village fails to take into consideration is the natun:: of the 
injunctive relief it is seeking. The Village is not seeking specific performance of the original 
Landowner's obligation to construct the agreed upon improvements in the Hickory Ridge 
Subdivision. Rather, the Village is seeking to have KPHC I and KPI IC ll secure letters of credit 
in the amount of I 00% of the contract costs for those improvements. This is ullimately the same 
relief being sought by Counts I and II of the Third Amended Complaint and is entirely monetary 
in nature. 
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In short) what the Village is seeking is a permanent injunction requiring the Defendants to 
secure a sum of money (equivalent to any money judgment they receive under Counts I and U), 
deposit it with a financial institution. and then have that institution issue an irrevocable letter of 
credit. By its very nature this relief is the equivalent of a remedy at law with extra (and entirely 
superfluous) steps. Since the Village admits it has an adequate remc.dy at law, its claims for 
injunctive relief were properly dismissed as a matter of law. 

IV. THE DEFENDANTS HAVli: STANDING TO ENJl'ORCE THE ATTORNEY FEE PROVISION IN THE ANNEXA TIO~ AGREEMENT THAT PERMITS THE PREVAILING PARTY OF ANY DISPUTE TO RF.COVER ITS COSTS AND ATTORNEY'S FEES. 

After the Village's Third Amended Complaint was dismissed with pr~judice, the Circuit 
Court properly held. the Appcllees were the prevailing party in a dispute concerning the terms of 
the Annexation Agreement and entitled to an award of their reasonable attorney's fees and costs. 
Contrary to the arguments proffered by the Village, this ruling does not contradict the Ci.Tcit 
Com-t's prior finding that the Defendants arc not successors or contractual assigns to the 
Annexation Agreement. Rather. it is in accordance with the Agreement's express and 
unambiguous terms which allow non-parties to recover their fees if they prevail in a dispute 
concerning the terms of the Agreement. 

A. The Annexation Agreement's Plain and Unambiguous Language Permits Non­Parties to Recover Their Attorney's Fees When They Are the Prevailing Party in a Dispute Concerning its Terms. 

The unambiguous language in the Annexation Agreement makes clear the original drafters 
intended for non-parties to the Agreement, such as the Defendants, to recover their attorney's fees 
in the event they were a prevailing party in a dispute over the Agreement's terms. This is apparent 
by the inclusion of two separate and distinct attorney's fees clauses within the Agreement. 

35 



SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM

128612

The principal o~jective in construing an agreement is to give effoct to the intent of the 
parties at the time they entered into the agreement. First Bank & Tr. ( ·o. qf'Illinois v. Viii. of Orland 
Hills, 338 Ill .App.3d 35, 40 (l st Dist. 2003). When an agreement's provisions are unambiguous, 
courts are to ascertain the parties' intent from the language of the agreement. Id. The agreement is 
to be construed as a whole, giving meaning and effect lo every provision. Id. When parties agree 
to and insert provisions into their agreement. courts arc to presume that this is done purposefully 
and that the language employed is to be given effect. Id. A court may not interpret an agreement 
in a way that would nullify its provisions, render them meaningless. or consider them surplusage. 
Id. See also Coles-Moultrie Elec. Co-op. v. City <~f"Sullit'an. 304 lll.App.3d 153. 159 (4th Dist. 
1999). 

The Annexation Agreement contains two separate and distinct attorney' s fees provisions. 
The first is in Section 28, Subsection J, and provides, " In the event of any tlispute concerning the 
terms of this Agreement, then the prevailing party shall be entitled to collect all of its costs 
associated with the settlement of sm;h dispute. including, but not limited to, its attorneys' fees and 
court costs:' (E21 -- emphasis added). The second provision is in Section 28, Subsection M, and 
provides, ·'If any action at law or in equity ... is brought by a party hereto in connection with this 
Agreement or a b,·eacl, hercoL the prevail ing party in any final judgment or the non-dismissed 
party in the event of a dismissal shall be entitled to ... [its I actual attorney" s fees paid or incurred in 
good faith ... ·· (E22 - emphasis added). 

These two clauses were intentionally included within the Annexation Agreement and serve 
two separate and distinct purposes. As such, they must be interpreted together, and in a way that 
does not render one or both meaningless or consider them mere surplusagc. Subsection J is clearly 
intended to give non-parties to the Agreement, who are nevertheless involved in a dispute over its 
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terms, a mechanism to ensure they can recover their attorney's fees if they prevail in that dispute. 
One needs to look no further than the Appellccs for an example of when such a scenario might 
arise. The fact that this was the draf1ers~ intent is evident by the inclusion of such broad lanb'l.iage 
in Subsection .J like "a11y dispute concerning the terms of the Agreement.'' (E21 - emphasis added). 
Ii is also evident by its inclusion within the indemnification provisions of the Agreement. which 
deals exclusively with disputes involving non-parties. (Id.). 

Conversely. Subsection M is intended to deal exclusively with disputes between the 
original parties and their contractual succcss<.)rs and/or assigns. (E22). This is why the drafters used 
different language than used in Subsection J. Namely. Subsection Muses the language"" party 
hereto in connection with this Agreement or a breach hereoc· while Subsection J uses the language 
'·any dispute concerning the terms of this Agreement, then the prevailing-party." (E21-E22 -
emphasis added). Subjection M also specifically addresses a ··breach"' of the Agreement, which 
only a patty therct<> could be held liable, while Subsection J addresses ·'any dispute." (E2 l-E22). 
While both Subsections use the term ··party." Subsection M makes the distinction of a ·'party 
hereto" meaning a party to the Agreement while Subsection J simply states a ··party'' to '·any 
dispute" and which (unlike Subsection M) does not limit the right to parties to the Agreement (i.e. 
--parties hereto"). (Id.) further evidence or the draller's intent was the use of the same '·party 
hereto" language in Section 281, which also addresses only pat1ies' to the agreement, or their 
contmctual successors or assigns. (E20). 

The drafters of the Annexation Agreement did not include these two separate attorney" s 
fees provisions within the Annexation Agreement by mistake. and the distinctive language used 
demonstrates neither one is mere surplusage. Rather, it is apparent they serve two distinct purposes, 
and Subsection J is intended to ensure non-parties arc pc1mittcd to recover their attorney' s fees 
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and costs when they are forced into a dispute concerning the Annexation Agreement but ultimately 
prevail. Accordingly, although the Defendants arc not parties to the Annexation Agreement 
(whether by successorship, assignment, or otherwise) and have never claimed to be, they are 
nevertheless the prevailing party in a dispute over its terms and are entitled to their attorney's foes 
and costs under Subsection J. 

B. The Defendants are the Undisputed Prevailing Party. 

During the trial court proceedings, the Cin.:uit Court dismissed each of the Village' s claims 
with prejudice. (C668). The effect of these dismissals was to declare the l.)efendants the prevailing 
party of the dispute raised by the Village, and it resulted in the Defendants achieving the same 
level of success had they prevailed on the merits during a trial or otherwise achieved judgment in 
their favor. 

It is well settled that a party will be considered the prevailing party for the purposes of 
awarding attorney ' s fees when that party is successful on any significant issue and/or receives a 
judgment in its favor. Naperville S. Commons. L/,C v. Nguyen, 20 l 3 IL App (3d) 120382, ,i 16. In 
this action, the Defendants were successful on each significant issue, while the Village d id not 
achieve any measme of success and each of its claims were summarily dismissed by the Trial 
Court. (C8-C979). The Trial Court therefore properly found the Defendants were the prevailing 
party and therefore entitled to its foes and costs. (R148-R186). 

Because the Defendants were the prevailing patty in a dispute concerning the terms of the 
Annexation Agreement, the clear and unambiguous intent of the Agreement allows them to recover 
their costs and attorney's Jecs from the Village pursuant to Subsection J. To hold other"vise would 
nullify either Subsection J or Subsection M , rendering one meaningless and mere surplusage. 
Neither is pcnnissible. Neither Subsection J or Subsection M are meaningless or mere surplusagc. 
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and both provisions must be given cl1ect. Doing so requires this Court to uphold the Trial Court's 
March 171 2021 adjudication and the June 2, 2021 judgment awarding the Defendants their 
reasonable attorney's fees and costs. 

C. The Trial Court's Interpretation of the Annexation Agreement Was Accurate and Is Incorporated Herein. 

Contrary to the assertions made by the Village to the Second District Appellate Court, the 
Trial Court properly interpreted the Annexation Agreement, including rejecting each or the 
arguments raised by the Village on appeal. (RI 48-Rl 86). This includes, but is not limited to, 
rejecting the Vi llage's misguided arguments that the Defendants have asserted contradictory 
positions in this case (they have not); that Subsection J of the Annexation Agreement only 
contemplates awarding attorney's foes in breach of contract actions between lhc contracting parties 
(which would improperly render Subjection M meaningless and superfl uous); and that the 
Agrecmenfs other provisions demonstrate an intent not to award attorney's fees to non-parties 
who prevailed in a dispute over the Agreements terms (which would improperly render Subjection 
J meaningless and superfluous). (R 148-Rl 86). The Circuit Court's interpretation remains conect, 
and in addition to the reasons set forth herein. the Defendants adopt the Trial Court's thoughtful 
and precise interpretation of the Annexation Agreement and urge this Court to do the same. (Id.). 

D. If Any Ambiguities Exist in the Annexation Agreement They Must Be Construed Against the Village. 

As set forth above, the plain language of the Annexation Agreement is not ambiguous and 
1s subject to only one reasonable interpretation. This is the interpretation proffered by the 
Defendants herein and that was adopted by the Circuit Court. But even if it could be argued the 
Annexation Agreement's attorney's fees provisions contain ambiguities and are subject to more 
than one reasonable interpretation. those ambiguities must he interpreted against the Village, who 
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was solely responsible for drafting the Annexation Agreement. A contract is ambiguous only if it 
is susceptible to more than one reasonable interpretation. Zwayer v. Ford Motor Credit Co. , 279 
l ll./\pp.3d 906, 910 (1st Dist. 1996). A contract is not ambiguous simply because the parties 
disagree as to its meaning. Id. However, where a contract contains ambiguous terms. those tenns 
must be interpreted against the drafter. id. In this case, the Am1exation Agreement was drafted by 
the Village. (C695). As such, any amhiguity must be interpreted against the Village and in favor 
of the Defendants, which would mean the Defendants' (and the Circuit Court's) interpretation of 
Subsection J must he applied. 

E. The Doctrine of Judicial Estoppel Does Not Apply. 

The Village has also argued the Defendants should be judicially estopped from securing an 
award of their attorney's fees and costs because the Circuit Court previously ruled the Defendaants 
were not successors or contractual assigns that could be held liable for the alleged breach of the 
Annexation Agreement. This argument is also without merit. 

The purpose of the doctrine of judicial estoppel is to protect the integrity of the judicial 
process by prohibiting pa11ies from "deliberately changing positions'· according to the exigencies 
of the moment. Seymour v. Collins. 201 5 IL 118432. ",I 36-37. Courts therefore require five 
prerequisites before a court may invoke the doctrine of judicial cstoppcl. Id. The party to be 
cstopped must have: (1) taken two positions, (2) that are factually inconsistent, (3) in separate 
judicial or quasi-juclicial administrative proceedings, ( 4) intending for the trier of fact to accept the 
truth of the facts alleged, and (5) have succeeded in the first proceeding and received some benefit 
from it. Id. Significantly, judicial estoppel is an equitable doctrine invoked by the court at its 
discretion. Id 
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In this case. the Village hac; repeatedly tried to cling to the unfounded belief the Defendnts 
have either admitted to successor liability (which they have not) or are now trying to change their 
position in order Lo claim rights only a successor pm1y to the Annexation Agreement can enforce. 
Neither is true an<l both argument'> must be rejected. The Defendants have never taken two 
factually inconsistent positions. They have never and are not now claiming to be successors or 
contractual assigns capable of enforcing all of the covenants and requirements owed by the 
Appellant under the Annexation Agreement. (C8-C990). They have always maintained they are 
not successors or assigns. (Id.). What the Village complains. is the Detendants · assertion that they 
are the prevailing party of any dispute concerning the terms of the Annexation Agreement, and/or 
intended third-party beneficiaries under the Annexation Agreement. (C805-C810). This is not a 
factually inconsistent position. Nor can anything the Defendants have filed or testified to in the 
trial court proceedings be construed as intending to or causing the Circuit Court to accept the truth 
of two factually inconsistent positions. Rather, th~ Defendants' position reflects their accurate 
interpretation of the Anncxa6on Agreement and relevant case law, which precludes them from 
being deemed contractual successors and thcrdore held liable for breaches of the Annexation 
Agreement, but which entitles them to an award of their attorney's fees and costs as the prevailing 
party in a dispute concerning the terms of the Annexation Agreement. 

The Deft!ndants have never taken two factually inconsistent positions, and certainly did not 
do so in separate judicial or quasi-judicial administrative proceedings. There has been only one 
action before the same trial court. The doctrine of judicial estoppel is therefore inapplicable to 
these proceedings. Even if it were, the Village has failed to explain how the Circuit Court's 
rejection of the doctrine was an abuse of discretion. It was not. The Village·s request for the 
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Second District Appellate Cou11 to apply the doctrine of j udicial cstoppcl was therefore improper 
and unwarranted, and this Cowt must disregard the Village's argument now. 

F. The Village Has Not Raised and Therefore Waived Any Argument That the Circuit Com·t Abused Its Discl'ction or Otherwise Erred in Entering .Judgment Against It. 

The Village also has not argued on appeal that the Circuit Court somehow abused its 
discretion or otherwise erred in receiving evidence prior to entering Judgment on June 2, 202 1. 

The Village has therefore waived any argument that the Circuit Court abused its discretion and as 

such the Circuit Court' s June 2, 2021 judgment cannot be reversed. 

With limited exceptions, such as issues affecting the appellate courf s jurisdiction, points 

not argued in an appellant's opening brie f arc waived. CF SBC P/edgor I 2012- 1 'fr. v. Clark/..\'ch .. 
LLC, 2016 IL App (4th) 150568, ~ 30; see also j\lforgan, 343 lll.App.3d at 738. In the Village' s 

appeal, it failed to argue or claim that the Circuit Court somehow abused its discretion or otherwise 

erred in awarding the De fendants their rei:1sonablc and necessary attorney's fees and costs. Instead, 
the Village simply a rgued why the Circuit Court erred on March 17, 2021 whtm it held the 

Defendants had a contractual right to their attorney's fees and costs under Subsection J of the 

Annexation Agreement. But this is an issue the Vil lage has not actually appealed. Accordingly, 

even if the Appellate Court had j urisdiction over this matter (which the Defendants assert it did 

not), the only basis to overtum the Circuit Court's June 2, 2021 judgment would be to argue the 

Circuit Court abused its discretion or otherwise committed reversible en-or during the June 2, 202 1 

evidentiary hearing on the reasonableness and necessity of the Defendants· attorney's fees. Since 

the Village has made no such argument on appeal, any such argument is now waived. 

Por each of the foregoing rca~ons, and those urged during the trial court proceedings, the 

Defendants have standing to recover their costs and attorney's fees under the unambiguous terms 
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set forth in Section 28, Subsection J, of the Annexation Agreement. Even iflhcre were ambiguities 
in the Annexation Agreement (which there are not). those ambiguities must he construed against 
the Village. Most importantly. the Vi llage has waived any argument by failing to raise the issue 
on appeal. This Court should therdo re uphold the Trial Court's Mar<.:h 17. 2021 order and its June 
2, 2021 judgment in their entirety. 

V. THE APPELLATE COl.iRT 1,ACKED ,JliRISDICTION BECAUSE THE VILLAGF.'S NOTICES OF APPEAL DID ~OT CONTAl1'" ANY PRAVER .FOR RELIEF. 

Lastly, this Court should consider whether the Second District Appellate Court had 
jurisdiction over the Village's appeals. Both of the Village's 1\oticcs or Appeal arc critically 
deficient and fail to confer the Appellate Court with jurisdiction because neither identity any relief 
the Village is requesting. The /\ppcllatc Court therefore should have dismissed the Village's 
appeals for lack of jurisdiction. 

Supreme Court Rule 303(b)(2) prm ides that a notice of appeal --shall specify the 
judgment.. .or oilier ortlers appeille,l from and the relief sought from the reviewing court:· Ill. 
S.Ct. R. 303(b)(2) - emphasis added. Without a properly filed notice of appcaL the appellate court 
lacks jurisdiction over the matter and is obliged lo dismiss the appeal. <ien. !vlotors Corp .. 242 
111.2d at 175- 76: sec also McGill r . Ciur:::a, 378 Ill.App.3d 73, 75 (2007): see also In re J.P .. 331 
Jll.App.3d 220, 234 (1st Dist. 2002)(When un appeal is taken only from a specific judgment. the 
appellate cou11 is without j urisdiction to review any other orders or adjudications not specified in 
or fairly inferred from the notice of appeal). In order to comply \•\'ith Supreme Court Ruic 303 and 
confer the appellate court with jurisdiction. a notice of appeal therefore needs to state 
the judgment complained 01: any orders incorporated therein, and the relief sought so that 
the successful party is advised of the nature of the appeal. In re ( ·ustoco• <?l R. W. 2018 IL App 
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(5th) 1703 77. i! 48; see also C.ien. Motor:,· Corp. r. Pappas. 242 Ill.2d 163. 175-76(2011 )(Appellate 
courts only have jurisd iction over the orders specified in the notice of appeal): see also Morgun v. 
Richardson. 343 lll.App.3d 733. 738 (5th Dist. 2003)(Appcllatc Court has an independent and 
ongo ing duty to consider itsjmisdiction before considering the merits of the case). 

In this action, the Village·s Notices of Appeal only states that the Village is appealing the 
Circuit Court's December 4. 2020 dismissal and June 2. 2021 judg.mt:nt. The Villlagc·s Notices 
do not identify what. if any. relief the Village was seeking from the Appellate Court. This was 
insufficient notice to confer the Appe llate Court with j urisdiction over any issue raised in the 
Village' s appeal. Because the Appellant Notice of A ppeal docs not contai n any prayer for relief 
and fai ls to specify. or even infer. that the Appellant is also appealing the Trial Court·s March 17. 
2021 Order, it is unquestionably insufficient under Supreme Court Ruic 303 and foils to provide 
this Court with j urisdiction. The !\ppellant" s appeal must therefore be dismissed with prejudice. 
VI. SUMMARY. 

The reasoning followed in the Doyle, City o_f'Elgin. and United Ci1y <?f. Yorkville opinions 
is sound and establishes a workablc framework not j ust for municipalities drafting annexation 
agreements. but also original dcvdopers and their successors. as well as subsequent purchasers of 
small or large portions of the annexed property. Conversely. the reasoning adopted by the Second 
District Appellate Court in its decision in this case, \-Vhi ch holds an annexation agreement need not 
include language that expressly identities which classes of subsequent purchasers may be liable 
for huge financial obligations. is inherently umvorkable. This is especial ly true in this case where 
the Appellate Court's decision to make the Ddcndants liable as successors ultimately relics on 
assumptions o f fact not supported by the terms or the !\nnexation Agreement or the record on 
appeal in order lo create d istinctions in subsequent owners that simply do not exist and that were 
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created arbitrarily hy the !\ppcllate Court. Specifically. the Appellate Court disti nguishes between 
subsequent ,;homeowners .. and "developers:· (A-1 ). This is even though no such distinction exists 
in the Annexation Agreement and the tacts relied upon by the Appellate Court to create this 
distinction are entirely absent in the record on appeal. (C I-C990). Specifically. whHe holding the 
Defendants are somehow a --successor'" who may be held liable under the Annexation Agreement. 
the Appel late Court distinguishes between purchasers or multiple lots within the annexed property 
and individual homcov.-'!1crs, holding " it of course docs not follow that individual homeowners arc 
similarly obligated under the Annexation Agreement:· This ruling appears lo be based on the 
misapprehension and incorrect assumption that all of the current single-family homeowners living 
within the annexed property arc living in port ions of the property where construction of the public 
improvements contemplated by the Annexation Agreement have been completed. (A-1 ). This fact 
was not alleged in the Villagc·s Third Amended Complaint; is not supported by the record on 
appeal; and is factually inaccurate. (C l-C990). There are single family homecn~11ers whose 
residences are located in portions of the property where construction of the public improvements 
contemplated by the Annexation J\grccment have not been completed. By misapprehending and 
assuming facts not supported by the record. the Second District Appellate Cou11 · s decision creates 
arbitrary distinctions between subsequent owners that is not contemplated. defined. or articulated 
in the Annexation Agreement. The Second District Appellate Court's decision also holds that the 
Annexation Agreement intended to hold subsequent landowners (hut not individual homeowners) 
responsible for their pro-rala share of any unfinished construction and improvements. when no 
such language to this effect exists in the Annexation Agreement and this assertion is contrary to 
the parties· stated intent or requiring. the original landowner to complete all of the construction and 
improvements contemplated by the Agreement or risk losing the irrevocable lelter of credit that 
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the Annexation Agreement required to be posted. (C l -C990). By relying on terms that do not exist 
in the Annexation Agreement (and that arc unsupported by the record on appeal). the Appellate 
Court has created a rule oflaw Lhat prevents any predictability in lmw annexation agreements will 
be interpreted by the courts moving forward. This rule of law destroys the predictability afforded 
by the Doyle. City <d' !.:/gin. and United Ci1y of" Yorkville opinions, which require annexation 
agreements to include clear and unambiguous terms. So. while the rule followed in Doyle, City <?f 
Elg in, and Uniled City <?l J'orkril/e will lead to predictability and stabil ity. and therefore less 
litigation clogging lllinois· court system. the Second District AppcJlate Court's opinion in this cae 
will ultimately lead to more litigation, since the lack or clarity providing in annexation agreements 
(like the one at issue in this case) will require the courts to be called upon to decide what classes 
of subsequent landowners can and cannot be held liable under annexation agreements. The courts 
should not be placed in this position when the drafters of annexation agreements are in the best 
position to accomplish this task. 

This Court should therefore establish a singular rule of law establi shing when and under 
what circumstances owners of part, but not all, of an annexed parcel of land may be held liable for 
an original owner·s breach of the applicable annexation agreement. The rule of law that is best 
equipped to provide certainty. predictability. and further the public policy goal o f the free 
alicnability of lllinois real property. is the one adopted in Doyle. ( 'ity <d' !:'/gin. and Uni led City of 
Yorkvii!e. The Defendants therefore respectfully implore this I Ionorahle Court to likewise adopt 
this rule of law. and to thereby reinstate the ruling of the Circuit Court dismissing with prejudice 
the Village's Third Amended Complaint. 
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CONCl,USION 

For the foregoing reasons. the Defcndants-Appdlanb. Kirkland Prope11ies Holdings 
Company, LLC I and Kirkland Properties lloldings Company. I.LC II . respectfully request that 
this Honorable Court reverse the decision oft.he Second District Appellate Court and reinstate the 
judgment of the Circuit Cowt . and for such other and further relief deemed just and equitable 
under the circumstances. 

By: 

Respectfully submitted. 
KIRKLAND PROPERTIES HOLDINGS 
COMPANY, LLC I and KIRKLAND 
PROP'1:RTIES HOLDINGS COMPANY, LLC 
II 

One of Their Attorneys 

RULE 341(c) CERTIFICATE OF C0\1PLIANClt 

Under penalties as provided by lav,: pursuant to Section 1-109 of the Illinois Cock of Civil 
Procedure. I certify that this brief conforms to the requirements of Rules 341 (a) and (b ). The length 
or this brief. c.xch1ding the pages or v.-ords contained in the Rule 341 (d) cover. the Rule 341 (h)( 1) 
table of contents and statement of points and authorities. the Ruic 341 ( c) ce11ificate of' compliance, 
the certificate of service. and those matters to be appended to the brief under Ruic 342(a), is 47 
pages. 

Colin W. Anderson 
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2022 IL :\pp (2d) '.200780 
l'\os. 2-20-0780 & 2-21 -0301 cons. 

Opinion filed April ~ 1. 2022 

l~TIIE 

APPELLATE COURT OF l LLI~OIS 

SECOND DISTRICT 

Tl IE VILLAGE OF KIRKLAND, 

Plaintiff-Appellant, 

) Appeal from the Circuit Court 
) of De Kalb County. 
) 

V. 

KIRKLAND PROPERTIES IIOLDl~GS COMPANY, LLC I, and KIRKLAND 
PROPERTIES HOLDINGS COMPANY, LLC II, 

Dciendants-Appcllees. 

) 

} No. l 9-L-33 
) 

) 

) 
) 
) I lonorable 
) Bradley J. Waller, 
) Judge, Presiding. 

-- ------ - ---------
JUSTlCE BRENNAN delivered the judgment of the court, with opinion. Justices McLaren and Hudson concurred in the judgment and opinion. 

OPINION 
~11 On August 27, 2020, plaintiff. the Village of Kirkland (Village), filed its third amended 
complaint against defendants, Kirkland Properties Holdings Company, LLC I, and Kirkland 
Prope1ties 1 loldings Company, I.LC II (hereinafter KPHC L KPHC 11, and collectively KPJ IC). In 
the complaint, the Village alleged that KPHC breached a 2003 recorded annexation agreement 
(Annexation Agreement) that the Village entered into with the National Bank and Trust of 
Sycamore as trustee of trust No. 4235000 (landowner). the original owner ofthc subject property, 
a 114-acrc subdivision. The Village alleged that K.Pl IC became bound by the terms of the 
Annexation Agreement as a successor owner of record to the landowner when KPHC bought a 
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2022 IL App (2d) 200780 

p odion of the subject property from an entity. Plank Road, I ,LC (Plank) (not a party to this appeal), 

which had, in turn, acquired the property from the landowner. Specifically, the complaint alleged 

that KPHC breached the Annexation Agreement by refusing the Village's req uest for a letter o f 

credit in the amount proportionate to the number of lots KPHC owned in the subdivision, to secure 

the completion of roads in the subdivision as it was developed. The Village sought damages for 

breach of contract or~ in the altcmativc, injunctive relief in the form of specific performance. 

KPHC moved to dismiss pursuant to section 2-6 15 of the Code of Civil Procedure (735 ILCS 5/2-

615 (West 2020)), arguing at the hearing on the motion that, although the Annexation Agreement 

was a covenant that ran with the land, the Annexation Agreement. would not confer successor status 

to an entity that purchased only a portion of the subject property as opposed to the whole of the 

subject propc11y. The trial court, relying primarily on Doyle v. Vtllage of Tinley Park, 2018 IL 

/\pp (1st) 170357, and briefly reforcncing United City of' Yorkville v. Fidelity & Deposit Co. of 

Ma1yland, 201 9 IL App (2d) 180230, agreed with KPIIC and dismissed the case with prejudice. 

The Village timely appeals (No. 2~20-0780), arguing that Doyle. a First District case, is 

distinguishable and that Yorkville, a Second District case. actually supports its position. 

, 2 Having secured the dismissal of the complaint against it, K.PHC moved for attorney foes 

pursuant to the terms of the Annexation Agreement The trial cou,t determined that the Annexation 

Agreement entitled KPHC. as the prevailing party in a lawsuit brought pursuant to the Annexation 

Agreement, to foes. The Village appeals (No. 2-21 -0301 ), arguing, inter a/ia, that the court's 

earlier ruling that KPHC was not bound by the terms of the Annexation Agrei;:mcnt precluded it 

from awarding attorney feL-s under the Annexation Agreement. The two appeals, Nos. 2-20-0780 

and 2-2 1-0301, have been consolidated for the purposes of argument and disposition (but not 

briefing). For the reasons that follow, we reverse the trial cou1t's ruling that KPHC was not bound 
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by the terms of the Annexation Agreement. As a result. KPIIC is no longer the prevailing party 
and we vacate the award of attorney fees. 

CJ 3 
I. BACKGROUND 

~ 4 The following background information is taken largely from the allegations of fact set forth 
in the third amended complaint. which must be taken as true at this stage in the proceedings. See 
Cocbra11 v. Secuntas Security Services USA, Ille. , 2017 II , 121200. , 1 l. 

A. The Annexation Agreement 
ii 6 On May 5. 2003, the Village entered into the Annexation Agreement with the sole, original 
owner of the subject property. the landowner. at that time, the Trust the beneficiaries of which 
were David R. Rood, Barbara L. Rood, Robe1t D. Rood. and Ann M. Rood. As to its term and the 
question of successorship, the Annexation Agreement provided that it was for a term of 20 years 
and that it was '·made pursuant to and in accordance with l sections 11 - 15.1-1 to 11-15.1-5 J of the 
fMunicipal] Code." Section 11-15.1-4 o f the Municipal Code, in turn, provides: ·'Any annexation 
agreement executed pursuant to this Division 15.1 *'~* shall be binding upon the successor owners 
of record of the land which is the sul?icct ot the 11grecmc11I and upon successor municipal 
authorities of the municipality and succt:ssor municipal itics:· ( Emphasis added.) 65 ILCS 5/ 1 1-
15. 1-4 (West 2002). The Annexation Agreement, section 28. paragraph J, likewise provided that 
it was "[blinding on Assigns. All terms and provisions of this Agreement shall be binding upon. 
inure to the benefit of, and he enforceable by the pai1ics hereto, their heirs, executors, 
administrators. succcssor.5(_,) and assigns:· (Emphasis added.) 
~l 7 The Annexation Agreement described the subject property as consisting o f 114.27 acres 
located immediately north of Illinois Route 72 and presently contiguous with the corporate limit 
of the Village. It provided in its introductory terms that the su~ject property was to be developed 
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and specifically that (1) the landowner desired to annex the subject property to the Village "·to 

develop thereon a residential subdivision substantially in accordance with a preliminary 
subdivision plat ,jl *"' which is attached hereto:· and (2) the parties desired to develop the subject 

property "as conveniently as may be and subject to the terms and conditions hcreinallcr contained." 

ii 8 The Annexation Agreement placed obligations on the Village. including but not limited to 
the following. The Village was to annex the subject property to the Village. It was to rezone the 

subject property for single-family residential homes and approve and record two plats for 

subdivision. It was to provide water mains, access to Village treatment plant services. and potable 

water for the subdivision. 

~ 9 The Annexation Agreement also placed obligations on the landowner, including but not 

limited to those set forth in sections 10 and 14. Section 10 provided that the landowner was to 

constmct all rnadways required to be developed on the suhjcet property. With certain exceptions. 
the roadways were to be constructed in accordance with the Village's standards. Once 50% of the 

buildings in a particular phase wen~ occupied, no further occupancy permits would be issued unless 

the rnad was complete to a ce1tain stage of development. Once 80% of the buildings in a particular 
phase were occupied. no further occupancy pcnnits would be issued unless the road was complete 

to a certain, later stage of development. Upon the completion of the road, the Village would accept 

the improvements and thereafter maintain the road. 

,r l O Section 14 provided that the landowner would secure an irrevocable letter of credit from a 

financial institution payable to the Village to guarantee the quality construction of all public 

facilities to be constructed at any unit or stage of development for which approval is sought. lhe 

letter of credit would be in the amount or I 00% of the contract costs of construction in the unit or 
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stage of development or 125% of the landowner engineer's contracl estimate in the unit or stage 

of development. 

,i 11 Other sections of the Annexation Agreement, including those addressing stages and phases 

of development (section 5) and the dedication of improvements (section 13), will be discussed 

later in conjunction with our interpretation of the agreement. 

il 12 13. The Transfer of Portions of the Subject Property 

, : 13 On November 30. 2011, the landowner sold a portion of the subject property to Plank, as 

is documented in exhibit I attached lo the Village·s complaint. A t that time (and at all times 

relevant to this appeal). the subject prnpcrty had been d ivided into 82 lots across two phases of 

development. Plank pw·chased 4 1 lots, some of which were located in phase one and some of 

which were located in phase two. 

,1 14 On January 25. 2017. Plank sold 34 lots to KPIIC. As a result, KPHC I owned 15 of 56 

lots in phase one, and KPHC 11 owned 19 of 26 lots in phase two. The third amended complaint 

alleged that "the contract by which [KPHC] acquired *** the lots provides that title to the lots was 

subject to all 'agreements with any mu1ticipality regarding the development of the Property: ·• 
,i 1 S C. The Yil1agc Seeks KPHC-s Performance 

, 16 Meanwhile, as KPHC does not dispute, the Village continued to perform under the 

Annexation Agreement in that it annexed the subject property to the Village_ rezoned the subject 

property to allow for sing.le-family residences. and approved two final plats for subdivision. Tt also 

provided lots within the subdivision with access to Village treatment plant services. water mains, 

and potable water. 

•· 17 On May 8, 2019. the Village sent KPl JC letters of demand based on sections IO and 14 of 

the Annexation Agreement. It requested that KPI IC deposit a letter of credit for an amount 
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p,vpo11ionatc to the number of lots it owned in the development and/or the road frontage of such 

lots in order to secure the completion of the roads in the development. The Village calculated that, 

based on Lhe total contract estimate fbr the completion of the roads in the entire development and 

K.PHC-s share of ownership. KPH C's letter of credit was to be for $357.295. KPHC did not supply 

the letter of credit, and the Village filed suit. Following a series of amended pleadings. KPHC 

moved to dismiss the Village's third amended complaint the operative complaint in this case, 

pursuant to section 2-615 of the Code of Civil Procedure. 

,: I 8 0. The Trial Court's Ruling 

1 19 On December 4, 2020, the trial court conducted a hearing on KPHC's motion to dismiss. 

Primarily, the parties debated whether KPIJC was a successor owner of record to the subject 

propcti y such that it was bound by the terms of the Annexation Agreement. KPHC acknowledged 

that the Annexation Agreement concerned a covenant that ran with the land. The question for the 

court. it cont inued, was what land. In KPHCs view, the covenant ran with the land in its entirety. 

only. Once the land was sold in any configuration less than its entirely. the covenant ceased to 

apply. KPHC argued that its position was supported by Doyle., which it asserted stood for the 

proposit ion that, where the original parties to an anncx<1tion agreement intend for the covenant to 

run with the land, even when subdivided and portioned off to different developers, the annexation 

agreement must so expressly provide . 

.. 20 The Village responded that the Annexation Agreement concerned a covenant that ran with 

the land whether in its entirety or subdivided and portioned off to different developers. The Village 

argued that the Annexation Agreement was premised upon and contemplated subdivision of the 

land. The Village referred. specifically, to those provisions concerning infrastructure and storm 

water requirements that would be "complelcly unnecessary" if the Annexation Agreement were to 
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apply only to a property owner who retained the whole acreage. It also argued that KPHC's 

interpretation of the Annexation Agreement led to an absurd result in that, under KPHC s 

interpretation, KPI IC would have no standing to sue the Village to compel it to ful fil. its obligation 

to provide water service, for example, merely because the property had been subdivided. If, in a 

hypothetical scenario, KPITC owned 99 of 100 lots, KPHC sti ll would not have standing. finally, 

the Village argued that Doyle was factually distinguishable, factually unique, and had limited 

precedcntial value. 

ii 2 1 In rebuttal, KPI IC acknowledged that. under its interpretation. it had no standing to compel 

the Village to fulfil its obligations under the Annexation Agreement: ·•[Tl rust me, that's a problem 

in this case, because wc have a neighborhood that is not developed. despite [the Village J once 

having an adequate security bond. So this ruling will cut both ways." KPHC also asserted that the 

Second District embraced the Doy/edecision in Yorkville. 

,22 The trial cout1 granted KPHC's motion to d ismiss. It explained that section 11- 15.1-1 of 

the Munic ipal Code provides that an annexation agreement is a contract between a municipality 

and an owner of land. Section 11-15.1 -4 fu rther provides that the annexation agreement will be 

binding on successor owners of the land that is the subject of the agreement. In this case, the subject 

propc11y "consists of 114.27 acres located no11h oflRoute 721. That is for all intents and purposes 

the entire subdivision." It concluded: 

"The agreement, 1 ike f section 11-15 .1-4 l, is silent on the purchase '~ * * of less than 

all of the*** subject property. 

Doyle states that if the drafters f of an annexation] agreement intended to confer 

successor status upon each and every purchaser of a lot within a subdivision as opposed to 

a developer \1,,1ho purchased the entire subdivision. the agreement would have expressly 
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stated successor owners ofrecord of the subject property*** andlonmy portio11 thereof. It 

didn't in Doyle and it doesn't here." (Emphasis added.) 

The court a lso referenced Y01'kv1Jle, finding it distinguishable in that the annexalion agreement in 

that case contained a provision that acknowledged that a successor developer could own a portion 

of the subject property. 1l1e court also stated that the Village had failed to plead the existence of 

any other fc.>rm of privity between itself and KPH C, such as contractual assignment. In the eom1' s 

view, that the deed between Plank and KPHC stated that KPHC took title subject to the terms of 

any municipal agreement merely raised the question of how the terms of the Annexation 

Agreement should be interpreted. As such, the court determined that the Village had failed to state 

a cause of action and granted KPI IC s section 2~615 motion to dismiss. 

' 23 'lbe trial court's written order provided: ··For the reasons stated on the record, defendant's 

motion to dismiss is granted." The com1 awarded KPHC attorney fees pursuant to a fee-shifting 

provision in the Annexation Agreement. This properly noticed appeal followed. 

II. ANALYSIS 

On appeal, the Village challenges the trial court's section 2-615 dismissal of its third 

amended complaint for breach of contract (seeking damages) and injunctive relief (seeking 

specific performance). To properly plead the first of these actions, breach of contract, a plaintiff 

must allege facts supporting the following elements: ( l) the existence of an operative contract, 

(2) a breach of the contract. (3) plaintiff's performance of its duties under the contract, and 

(4) damages. Village of Orland Park i ·. first Federal SaVJi1gs & Loan Ass'n of Chicago, 135 Ill. 

App. 3d 520, 529 (1985). As to the second action, section 11-15.1-4 of the Municipal Code 

provides that any party to an annexation agreement "may by civil action, mandamus, injunctionf,) 

or other proceeding, enforce and compel performance or the agreement." 65 ILCS 5/ 11 -15.1-4 
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(West 2020). The question presented by each of these claims is whether KPHC was bound by the terms of the Annexation Agreement. as a successor 0°\\'11er of record of land subject to the agreement. such that it can be found to have breached the agreement by failing to provide a letter of credit and such that it can be compelled to provide the letter of credit. The Village argues that KPHC is bound hy the terms of the Annexation Agreement because the Annexation Agreement is a covenant that rrn1s with the land and section 11-15.1-4 of the Municipal Code as well as the Annexation Agreement itself provide that il ·is binding on succcssw~ofthc land that is the subject of the agreement. The Village contends that the trial court erred in determining that KPHC was not bound by the terms of the Annexation Agreement as a successor owner of record because KPHC owned only a portion of the land that was the subject of the l\nnexation Agreement. It also challenges the trial court's decision to a,"'-ard KPHC attorney fees. For the reasons that follow, we agree that KPHC was a successor owner of record of the subject property even though it O\.vned only a portion of the subject propert>. Because KPHC is no longer the prevailing party. it is not entitled to attorney fees. 

~ 26 Preliminarily. we address KPIICs argument that the Village cannot state a claim for injunctive relief in the form of specific performance by securing a letter of credit, because the Village has an adequate remedy at law precluding equitable relief- damages under its breach of contract claim. Specific performance is a form of injunctive relief. New Park Forest Associates 11 
R Et · 'S. Inc 195 Ill App 3d 757 761 (1990) To be sure. ordinarily, injunctive 

v. ogcrs "n erpnse. .. . • · · -relief is not appropriate when there is an adequate remedy at law, here, damages. fd. However. when, as here, a party grounds its re4.uest for specific performance in section 11-15.1-4. which specifically provides for injunctive rclieL the action remains viable despite the availability of other possible avenues of rclief. Sec Orland Park, 135 Ill. /\pp. 3d at 528-29. 
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1111 2 7 A section 2-615 motion to dismiss challenges the legal sufficiency of the complaint and 
asserts that the plaintiff has failed to state a cause of action. 735 ILCS 5/2-615 (West 2020). When 
ruling on a section 2-615 motion to dismiss, the trial court must accept as true all well-plcd facts, 
as well as any reasonable inferences that may arise from them. Cochran, 20 I 7 rL 121200, 1 11. 
We review section 2-615 dismissals de novo. Id Herc, the trial court's dismissal was guided by its 
interpretation of section 11-15.1-4 of the Municipal Code and the Annexation Agreement. issues 
that are also subject to de novorcview. Valerio v. Moore Landscapes, LLC, 2021 TL 126139, ~ 20. 
~ 28 When construing a statute or contract the primary goal is to give effect to the intent of the 
parties who drafted the document. Yorkville, 2019 IL App (2d) 180230.1174. The best indicator 
of intent is the language of the document given its plain and ordinary meaning. Id. The court will 
not read into the document a provision it does not contain. See Carrillo v. Jam Productions, Ltd., 
173 Ill. App. 3d 693, 698 (1988). The document is to be read as a whole ( Ga/higher v. Lenart. 226 
Ill. 2d 208. 233 (2007)) and should he reasonably interpreted to avoid absurd results (Foxfield 
Realty, Inc. v. Kubala, 287 Ill. App. 3d 519. 524 (1997)). 

129 As we look to the text of the statute and the Annexation Agreement. we are mLndful that 
public policy favors the;: enforcement of annexation agreements. Orhmd Park, 135 Ill. App. 3d at 
526. Annexation agreements arc critical · to the successful implementation of municipal 
improvemt::nts. See id. As tbc Orlm1d Park com1 explained: 

.. The authori?.ation of prcanncxution agreements by statute. such as section 11-15.1-
1, serves to further important governmental purposes, such as the encouragement of 
expanding urban areas and to do so uniformly, economically. efficiently and fairly, with 
optimum provisions made for the establishment of land use controls and necessary 
municipal improvements including streets, water. sewer systems, schools, parks, and 
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similar installations. This approach also discourages frngmcntation and proliferation of 
special districts. Additional positive effects of such agreements include controls over 
health, sanitation, fire prevention and rolicc protection. which are vital to governing 
communities:· Id 

One of tbe ways the legislature has ensured that annexation agreements will be enforced is by 
empowe1ing and holding accountahlc successor ov~ners to the terms of the annexation agreement. 
Id 

i; 30 As mentioned, section 11 -15.1-4 of the Municipal Code addresses successor status and 
provides: 

.. Any annexation agreement executed pursuant to this Division 15. l *** shall be 
bii1d1i1g upon the successor owne1:~· of' record of the Jmul which i:~· the subject of the 
agreement and upon successor municipal authorities of the municipality and successor 
municipalities. Any party to such agreement may hy civil action. mandamus, injunction or 
other proceeding, enforce and compel performance of the agreement." 65 lLCS 5/1 1-15.1-
4 (West 2002). 

fi 31 A lso as mentioned. section 28 of the Annexation Agreement provides that it is binding on 
successors: .. Binding on Assigns. All terms and provisions of this Agreement shall be binding 
upon, inure to the benefit ot: and be enforceable by the pat1ics hereto. their heirs, executors, 
administrators, succcssor.5[_,] and assigns." (Emphasis added.) 

~132 Turning to the parties· specific argumc-nts. we first consider whether the Annexation 
Agreement is a covenant that runs with the land. When a covenant runs with the land, the benefit 
or obligation of the covenant will pass with ownership. la Salle M1tio11al Trust, N.A. Y. Village of 
Wcstmo11t, 264 111. App. 3d 43. 71 ( I 994 ). An annexation agreement is a covenant that runs with 
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the land if three requirements arc met: ( I) the grantor and grantee intended it to run with the land, 
(2) it touches and concerns the land, and (3) there is privily of estate between the party claiming 
the benefit of the covenants and the party resting under the burden of the covenant. Streams Sp01ts 
Club, Ltd v. Richmond, 99 Ill. 2d 182. 188 (1983). 

~ 33 Herc, as to the first requirement, language commonly used to demonstrate intent to create 
a servitude includes statements that the interests created --run with the land" or that they "bind" to 
the benefit of '·heirs," ··assigns." or "'successors'" of the drafting parties. Restatement (Third) of 
Property § 2.2 cmt. d (2000). Section 28 of the Annexation Agreement stated that it was "binding 
upon *** fthe] heirs, executors, administrators. succcssorsl,J and assigns.'· and the parties to the 
agreement recorded it. This demonstrates that the parties intended the Annexation Agreement to 
run with the land. 

1 34 As to the second requirement, a covenant touches and concerns the land if it "affects the 
use, value and enjoyment *** of the property:' (Internal quotation marks omitted.) in re 
Applicatio11 ol tbe County Tre;1surer & ex oflicio Coullfy Collecto1~ 373 Ill. App. 3d 679, 690 
(2007). Here, the very purpose of the Annexation AgTecment is to annex the property to the Village 
so that it can he developed. The agreement addresses. inter alii1, the annexation and platting of the 
subject property, stormv-.rater drains on the suhjccl properly. wastewater treatment on the subject 
property, well and water supply and distribution on the subject property. and construction of 
roadways on the subject property. This demonstrates that the Annexation Agreement affects the 
use, value. and enjoyment or the subject property. 

~; 35 As to the third requirement. privity is defined as "f t]he connection or relationship between 
two parties, each having a legally recognized interest in the same subject matter ( such as a 
transaction, proceeding. or piece or property)." Black· s Law Dictionary (11th ed. 2019). Privity of 
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estate, in particular, is defined as '·[al mutual or successive relationship to the same right in 

property .'' kl The Annexation Agreement c learly provides that it is binding on successors, and 

thus. the Village and a successor owner each have a legally recognized interest in the same subject 
matter- the development of the subject property. 

~: 36 Though KPHC at oral argument half-heartedly argued that the Annexation Agreement did 

not run with the land, this is contrary to the position it took at the December 4, 2020. hearing 

below, where it conceded that the Annexation Agreement was a covenant that ran with the land. 

Consistent with our foregoing analysis. not to mention tl1e prohibition against taking a contrary 

position on appeal (Sakcllariadh; v. Campbell 39 I lll. App. 3d 795, 800 (2009)), we hold KPHC 

to its position that the Annexation Agreement runs with the land. Ilut as KPHC notes, this raises 

the question "what land?" 

~ 37 Section 11-15.1 -4 of the Code. which provides that an annexation agreement "shall be 
binding upon the successor owners of record oft/Jc land which is the subject of the agreement' 
( emphasis added) ( 65 I I .CS 5/ l 1-15. l -4 ( West 2002)), neither expressly provides for nor expressly 

precludes the application of the terms of the annexation agreement when a subsequent owner owns 

just a portion of the land that is the subject of the agreement, as opposed to all the land that was 
subject to the agreement. Similarly. the Annexation Agreement, which provides that it is governed 

by the Municipal Code and is binding on .. the parties hereto, LandJ their '~~'* successors," neither 

expressly provides for nor expr~ssly precludes the application of its terms to subsequent owners 

of a portion of the proper ty originally subject to the Annexation Agreement. KPHC, citing Doyle.. 
argues that, unless the Annexation Agreement expressly provides that the agreement is binding on 

successor owners of the subject property or imy p01tiv11 tberco[ then it is binding only on successor 

owners of the subject property in its entirety. The Village, citing Yorkville. argues that there are 
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no magic words and thaL, when read in its entirety, it is c lcar that the drafters of the Annexation 

Agreement contemplated that the subject property would be subdivided and developed in phases. 

potentially by more than one developer. As such, the Village urges, the Annexation Agreement 

continues to apply to a subsequent owner who owns just a portion of the subject prope11y. Our 

review of Doyle and Yorkville, as well as another Second District case, City of Elgin v. Arch 

Insurance Co., 2015 IL App (2d) 150013. leads us to conclude that the Village is correct. We 

summarize the relevant portions of Doyfc. Yorkville, and E/gli1 below. 

~l 38 A. Doyle, Yorkviilc, and hlgli1 

~I 39 Doyle addressed whether the purchasers of a single residential home built on a lot 

encompassed by a 1990 annexation agreement could sue the developer. pursuant to the annexation 

agreement, for the improper design and construction of a sewer system. Doyle,. 2018 IL App (1st) 

170357, 1 1. The agreement defined the subject property as an 828-acre parcel of land contiguous 

with the village. Id ~ 4 . The agreement obligated the developer to design and construct a sewer 

system. Id In 2004, the developer and the homeowners entered into a contract to build one 

residential home on a single lot within the subdivision. Id ~ 5. The contract contained a limited 

warranty requiring the developer to fix any delccts due to faulty construction within one year from 

the date of closing. Id In 2007. the homeowners began noticing problems with the sump pump 

and the sewer system. Id ~ 6. Hetwccn 2009 and 2011. the homeowners worked with the village 

to repair the sewer system as it affocte<l their home. but the home was structurally damaged in the 

interim. Id •1, 7-16. 

ii 40 The homeowners filed suit against the developer. alleging that it had breached its duty 

under the annexation agreement to install a working se\vcr system. Id ~ 17. The homeowners 

asserted sta nding to sue under the annexation agreement as successors to the agreement to the 
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extent that they were successor owners of record under the agreement· s successor liability clause. 

id The agreement's successor liability clause provided:" 'This Agreement shall he binding upon 

and inure to the benefit of the parties hereto, suc<..:essor ovvncrs of record of the Subject Property, 

assignees, lessees and upon any successor municipal authorities of said Village and successor 

municipalities ***.'" Id 

~141 The trial court dismissed the homeowners· claim against the developer, determining that 

they did not have standing to sue the developer for breach of the annexation agreement. Id , 20. 

fn doing so, it concluded that, '"although the annexation agreement provided for successor liability, 

the [homeov.-'ners] were successors to [the developerl and not the village, so they could not sue 

lthe developcrj for its alleged breach of th<:! agreement:' Id. 

,i 42 The appellate court affirmed the trial court's dismissal. but on a different theory. The 

appellate court explained that neither the language of the statute nor the language of the annexation 

agreement support<:!d the homeowners· position that they were "'successor owners of record." Id 

mi 30-31. Addressing the language of the statute, the court noted that the statute refers to 

·· 'successor owners of record of the land \.\'hich is the subject of the af,rrecmcnt" (65 ILCS 5/11-

15.1-4 (West 2012)) but makes no reference to those who purchase only a small portion of that 

land." Id. ~I 31. The court then explained: "[The homcownersl do not cite to any cases where 

homeowners who purchase a single lot from a larger annexed territory are considered ·su<..:cessor 

owners of record· under the statute, nor does our research disclose any." Id 

~1 43 Addressing the language of the agreement, the appellate court explained: 

' 'The agreement delineld I the 'Subject Property' as an 828-acre parcel of land contiguous 

with the village-i.e., the entire subdivision. If the drafters of the agreement intended to 

confer successor status upon each and every purchaser of a lot w ithin the subdivision (as 
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opposed to. say, a developer who purchased the entire subdivision property from Lthe 

dcveloperl). the agreement would have said 'successor owners of record of the Subject 

Property or a11y porlio11 thereof' ·· (Emphasis in original.) Id 411 30. 

~ 44 In support of its position, the appellate court reasoned that the homeowners' interpretation 

of the statute and the annexation agreement would lead to an absurd result. id ,i 32. Under the 

homeowners· interpretation. each and every homeowner in the subdivision would stand in the 

developer's shoes and be bound by the dcveloper·s obligations. Id. As a result, the village could 

sue any homeowner for failing to design and construct storm sewers in accordance with the 

agreement. id. 

145 As an aside, the appellate court noted that the homeowners' argument was logically flawed 

along the lines of the trial court's finding. See id~ 32 n.3. That is. even if the horncovmers were 

successor owners of record, they would succeed to the developer' s interest in the annexation 

agreement, not the village· s, and, therefore, they could not sue the developer for breach of the 

annexation agreement because they would in effect be suing themselves. Id 

1 46 Our decision in Y-mkvJJlc involved an annexation agreement between the city on one side 

and the owners and the original developer on the other. Y-orkville. 2019 IL App (2d) 180230, 11. 
The agreement defined the su~jcct property as a 300-acre parcel of land contiguous with the city. 

Id ~ 6. The agreement required the original developer to complete public improvements in the 

subdivision. Id ., 1. However. before the improvements were completed, the original developer 

went bankrupt. Id Subsequently, two new developers purchased portions of the subject property. 

Id. However, they took the position that they wt:re not bound by the annexation agreement to 

complete the improvements, because, illter 11/i:.1, each new developer owned just a portion of the 

subject property. Id ' lbe city sued the new developers. id The trial court dismissed the city's 
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complaint. Id. 1,r 43-44. In reversing the trial court's dismissal, this court began by addressing the 

tenns of the annexation agreement. See ,d il 70. 

11 47 The annexation agreement provided that it was entered into pursuant to the Municipal 

Code. Id Its successor liability clause provided: 

"'22. GENERAL PROVISIONS 

B. Successors and Assigns. This Agreement shall inure to the benefit of and be 

binding upon the OWNERS, DEVELOPER and their successors in title and interest, and 

upon the CITY, and any successor municipalities or the CITY. It is understood and agreed 

that this Agreement shall run with the land and as such, shall be assignable to and binding 

upon each and every subsequent grantee and successor in interest of the OWNERS and 

DEVELOPER, and the CITY.',. Id.~ 72. 

The annexation agreement clarified that a purchaser of lots for the purpose of person;il residential 

occupation was not a successor hound by the tenns of the annexation agreement. id ci,r 72, 85, 93. 

Further, the annexation agn:cment conta ined a provision outside the successor liability clause, 

section 9, which "refor[edl to the rights and duties of ·DEVEi .OPER and all succt=ssor developers 

of the PROPERTY or any parcel or phase thereof.'' (Emphasis omitted.) Id ~1 90. (The full text of 

section 9 was not provided.) 

41! 48 The new developers argued that allowi ng the purchaser of less than the entire subject 

property to be bound by the terms of the· annexation agreement would lead to an absurd result in 

that ·· ·a purchaser who buys even one empty lot in the subdivision would be responsible for 

pe1forming all of tbe public improvement:; for the subdivi.,ion as a whole.' " (Emphasis in 

original.) Id Th1s comt rejected the new developers' argument, explaining that nothing in the 
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annexation agreement required the responsibility for public improvements to fall entire ly on one 
developer at a time. Id We noted that the agreement did not place any restrictions on the 
sevcrabilily of the subject property. Id Specifically. 

"section 22.B I Uc., the successor liability clause}! places no restriction on the number of 
successor developers that may exist at any given time. each having succeeded to the duties 
of the original developer***. 'l11osc duties would not fall entirely on any particular one of 
those successor developers but would be shared among them:· Id 

This court further noted that section 9 of the agreement --refers to the rights and duties of 
·DEVELOPER and all successor developers of the PROPERTY or any parcel or phase thereof.'' 
(Emphasis omitted.) Id ··construed together, section 9 and section 22.B indicate that development 
duties can indeed fall on a developer that ovvns less than the entire ·PROPERTY,' in which case 
the liability will be proportionate to the amount of property that the developer owns.'' Id 199. 
fl 49 J\s ti.x Doyle, we disagreed with its analysis of section 11-1 5.1-4: 

"'Lin analyzing] section 11- I 5.1-4. we think that the court should have contrasted 
two types of pai1ics who purchase from the original developer a portion of subdivided land 
that is the subject of an annexation agreement. The first is a party ·who, like the plaintiffs 
in Doyle. purchases a lot in order to constmct, or have constructed, a residence for himself 
The second is a party- namely a developer - who purchases lots in order to construct 
homes for third-party buyers. We agree with the Doyle court that it would be unfair to 
impose the obligations of an annexation agreement upon the lirst type of purchasers. 
However, it would be eminently fair to impose those obligations upon the second type- ­
developers-even though. like the first type. they do not purchase the entirety of ' the land 
which is the subject of the !annexation] agreement. ' Sec 65 lLCS 5/11-15.1 -4 (West 2002). 

- 18 -



SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM

128612

2022 IL App (2d) 200780 

Not uncommonly, a unitary tract of land governed by an annexation agreement is later 
divided and sold to different developers. as happened in this case. The public policy in 
favor of ensw-ing the fulfillment of an annexation agreement r citationJ would be frustrated 
if the succession of duties under section 11-1 S. 1-4 continued only as long as the land 
remained under common ownership:· Id.~ 100. 

Yorkville acknowledged that the distinction between the two types of purchasers, residential 
homeowners and developers. is not apparent on the face of section 11-15.1-4. Id ii 10 I. 
fl SO llowcver, we also easily distinguished the annexation agreement at issue from that in 
Doyle. fd ,i 99. We noted that the annexation agreement referred to the rights and duties of the 
'· ·DEVELOPER and all successor developers of the PROPERTY or any parcel or phase 
thereof,· " indicating that the drallers contemplated that the subject property might eventually be 
owned by more than one developer, whereas the annexation agreement in Doyle contained no such 
provision. (Emphasis omitted.) Id 

,r 51 ln considering the prccedential value of Doyle and YoTkville. we begin by agreeing with 
the Village that Doyle presents an irregular and easily distinguishable fact pattern. ln Doyle. the 
homeowner illogically sought to stand in the shoes of the developer. as successor. and then sue the 
developer, ic., itself. See Doyle, 20 18 IL App (1st) 170357, ~; :n n.3. Substantively, Doyle's 
ahsurd~results analysis, adopted by the trial court in the case subjudice, reasons one step too far. 
The Doyle court stated that, if it accepted the homeowners' interpretation of the successor liability 
provision that a subsequent owner of a portiu11 of the subject property was a successor, it would 
lead to the absurd result that each and every homeowner in the subdivision would stand in the 
developer's shoes and be bound by the developer· s obligations. Id •· 32. While the Doyle court 
correctly concluded that it would be absurd to equate individual homeowners (who have purchased 
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already-developed lots for personal residential use) with successor developers (or investors 
involved in the development process). it docs not follow that it would be similarly absurd to confor 
successor status on a developer who purchases a portion of the subject property. 
~ 52 As this court stated in Yorkville: ' ·Not urn:ommonly. a unitary tract ofland governed by an 
annexation agreement is later divided and sold to different developers, as happened in this case. 
The public policy in favor of ensuring the fulfillment of an annexation agreement [citationJ would 
be frustrated if the succession of duties under section 11-15. l-4 continued only as long as the land 
remained under common ownership:· Y01kville. 2019 IL App (2d) 180230, ii 100. Therefore, 
although the Yorknllc annexation agreement expressly referred to successors who owned just a 
portion of the subject property. whereas the Annexation Agreement in our case does not, the public 
policy concerns expressed in Yorkville are equally compelling in the instant case. 
,1 53 The view that proportionate responsibility under an annexation agreement is a common 
and workable scenario is further supported by this court's opinion in hlg1i1, 2015 IL App (2d) 
150013. Jn that case, the surety guaranteeing the original developer' s performance under an 
annexation agreement filed a counterclaim against a successor developer. Id ii 7. In detcm1ining 
that the surety's counterclaim should survive dismissal, the appellate court accepted. for the 
purposes of the pleading, that the successor developer was hound by the terms of the annexation 
agreement even though it owned just a portion of the subject property. Id. ci 21. Moreover. it 
rejected the successor developer's argument that the surety failed to add as necessary parties the 
individual homeowners who had purchased their homes from the original developer. Id ii 39. First, 
it found forfeited the new developer's argument that the annexation agreement imprn;cs on those 
individual homeowners an obligation to complete the improvements set f011h there in. id Forfeiture 
aside, it noted that the annexation agrecmem 
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'·[didl not impose a universal and unlimited obligation to make all improvements anywhere 
in the development upon anyone who purchased property in the development. Rather, it 
imposes upon purchasers the obligations ·of the Developer•'** for the pmr:c/ sold 'Thus. 
the obligations imposed upon any particular purchaser depend upon the obligations of [the 
original developer\ that remain unsatisfied with respect to the speci lie ·parcel sold.' If these 
obligations have already been satisfied with respect to the parcel- as would be the case 
where !'the original developcrJ or some other entity had already completed the 
improvements at issue with respect to the homes that were sold- the individual purchasing 
homeowners would not be subject to any liability * ':"~. Accordingly, they would not have 
an inlerest requiring protection." (Emphasis added.) Id ,1 40. 

Thus. this court in Elgin declined to subscribe to the Doyle court's concern that conferring 
successor status on those who pun;hase a portion of the subject property such that they will he 
bound by an annexation agreement would have the unintended consequence of burdening ordinary 
homeowners with municipal development. responsibilities. With our review of Doyle and 
Y01kv1Jle and. to a lesser degree, Elgi11. in mind. we turn to the Annexation Agreement. 

~: 54 B. The Annexation Agreement 

fi 55 We next consider the specific language of the Annexation Agreement, reading the 
agreement as a whole and with an aim to avoid absurd results. Sec. e.g. Gallaghc1: 226 Ill. 2d at 
233; Foxfield 287 Ill. App. 3d at 523-24. We determine that the Annexatiun Agreement 
contemplated that the subject property would be divided and sold, potentially to different 
developers, who would be proportionally bound by the Annexation Agreement, which was a 
covenant that nm with the land. 
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, 56 The Annexation Agreement set forth in its introductory terms that the subject property was 
to be developed and subdivided. Supn1 f, 7. The agreement stated. throughout, that the property 
was to be developed in '·stages·' or '-phases.'' for example, section 5 provides that .. the Subject 
Prope11y w ill be dcvdoped in stllges. requiring the submittal of plats and plans for each stage or 
unit. *** In the event of a p/Jascd development, then each phase shall be complete and comply 
fully with all applicable laws." (Emphases added.) 

fl 57 Moreover. as noted by this court in Yorkville. this sm1 of division is amenable to practical 
application. Sec Yorkville, 2019 IL App (2d) 180230. ~I 90. For example, section 14 of the 
Annexation Agreement, addressing the irrevocable letter of credit at issue here. is workable in the 
event that multiple developers separately owned portions of the subject prope1iy. Again, that 
provision states that the --Landowner would secure an irrevocable letter of credit ,:,** from a 
financial institution payable to the Village to guarantee the quality construction of all public 
facilities to be constructed at ;my ul]it or st.1ge o[dcve/opment Jbr which approval is sought. The 
letter of credit would be in the amount or I 00%) ofthe contract costs of construction in the unit or 
stage of development or 125% of the Landowner engineer· s contract estimate in the unit or stage 
of development." (Emphasis added.) The Village here sought a letter of credit in an amount 
specific to the stage of development. for roads only, not for storm drains. etc. , and in accordance 
with KPI lC's proportion of ownership. 

ir 58 Also, conferring successor status on the owner of a portion of the subject property here 
would not, as the Doylecou11 cautioned. result in individual residential homeowners being unduly 
burdened with municipal development responsibilities. For example, multiple provisions in the 
Annexation Agreement clarify that there is an end to any owner's obligation to participate in the 
development of the property. Se<.:tion 27 provides that the term o f the agreement is 20 years. More 
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critically, sections 7, 9, and 10, covering the improvements for storm drains, well and water supply, 
and roadways, respectively, each provide that, ··upon proper completion of [the same], the Village 
shall promptly accept such improvements and thereafter maintain such improvements." Section 
13. covering the dedication of improvements in general, also provides that the '·V illagc shall 
promptly accept such improvements upon completion of construction of same and thereafter 
maintain such improvements:' These provisions show that, following the completion and 
acceptance by the Village of any stage or phase of development. the responsibility for the 
improvements will lie with the Village and not with any subsequent purchaser, be it a developer 
who purchases the property mid-development or a residential homeowner who purchases a lot or 
lots from personal use. 

,i 59 Finally, as to the language of the Annexation Agreement. we note that it docs, in at least 
one instance. more expressly distinguish the landowner and its successors who shoulder the 
development responsibilities from future individual propc11y owners like the homeowners in 
Doylc. That is, in a portion of section I 0. the Annexation Agreement provides that the lando\.\-ncr 
is 11otrequired to install streetlights. Instead, each lot is to be equipped with a lamppost within I 0 
feet of the roadway, and occupancy pcnnits will not be issued without said equipment. at which 
point the ··property owner'" of the lot is to maintain the lamppost in accordance with the Village 
ordinance. 

~! 60 Given these provisions, we do not share the Doy/ccou11's concern that, under the Village's 
interpretation, ordinary homeowners will be burdened with the responsibility of municipal 
improvements. Rather. it is the adoption of KPHC's interpretation that would lead to an absurd 
result. As KPHC acknowledges, if the landowner had sold every lot but one to a new developer, 
in this case 81 of 82 lols. the new developer would not be a ''successor .. and would not be bound 
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by the terms of the Annexation Agreement. This outcome would certainly undermine the public 
policy of ensuring that annexation agreements arc adhered to so that municipal development may 
proceed in an orderly and predictable manner. See. e.g.. Orland Park, 135 HI. App. 3d at 526. 
Moreover, given that the Annexation Agreement contemplated the possibility that the subject 
property might be subdivided and developed in stages, it would make little sense to interpret the 
agreement as no longer applying where a successor developer takes on the development of a 
subsequent stage of the development. Indeed, this is an absurdity that would potentially lead to 
stalled development, as the successor developer and the Village would have to conunencc new 
annexation negotiations. 

~ 61 In sum. we recognize that the Annexation Agreement, which runs with the land, neither 
expressly provides for nor expressly precludes the application of the terms of the Annexation 
Agreement when a subsequent owner purchases less than the entire property. However, we 
determine that its tenns clearly contemplate the possibility that the subject property would be 
subdivided and developed in stages and phases. which is entirely consistent with proportionally 
burdening successor owners with obligations under the Annexation Agreement. Conversely, of 
course, the Village·s obligations under the Annexation Agreement persist v1s-a-v1ssuch successor 
owners. And while Annexation Agreement. in1,;orporated by relcrence in the KPHC I and KP! IC 
II deeds. continues to obligate KPflC for the reasons expressed above, it of course does not follow 
that individual homeowners are similarly obligated under the Annexation Agreement. 
Accordingly, we conclude that the original pa11ies to the Annexation Agreement intended to confer 
successor status on U10sc who purchase a portion of the su~jcet property during the development 
phase, a result entirely consistent with the public policy tavoring adherence to annexation 
agreements and the orderly progression or development. The Village has properly pleaded that 
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KPHC is a successor owner of record hound by the terms of the Annexation Agreement and. as 
such, its complaint should have survived dismissal. 

fl 62 Given our holding, wc need not address the Village' s alternative argument concerning 
contractual assignment. nor need we address its claim that KPl-lC conceded that it was a successor 
prior to the filing of the operative complaint. Also. because KPI lC is no longer the prevailing 
party, we vacate the trial court's award of attorney fees to KPHC. 
, 63 Il l. CONCLUSION 

,i 64 Por the rt!asons stated, we reverse the trial cot1rt' s section 2-6 I 5 dismissal, remand for 
further proceedings consistent with this opinion, and vacate the award of attorney fees. 
fi 65 Reversed in part and vacated in part: cause remanded. 
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ILLINOIS APPELLATE COURT 
SECOND DISTRICT 

May 16, 2022 

Omar rarced Uddin 
Anderson & Uddin. P.C. 
54 W. Dovmer Place, #107 
Aurora. IL 60506 

55 SYMPHONY WAY 
ELGIN, IL 60120 

(847) 695-3750 

RE: Village of Kirkland v. Kirkland Properties Holdings Company. LLC I and Kirkland 
Properties. I.LC II 
Appeal No.: 2-20-0780.:2-21-0301 
County: Del<ulb County 
Trial Court No.: 19L33 

The comt today denied the petition for rehearing filed in the above cause. The mandate of this 
court will issue 35 days from today unless otherwise ordered by this court or a petition for leave 
to appeal is filed in the Illinois Supreme Cmn1. 

If the decision is an opinion. it is hereby released today for publication. 

Honorable Donald C. lludson 
I lonorable Liam C. Brennan 
Ilonorahk Robert D. Mel ,arcn 

Jeffrey H. Kaplan 
Clerk of the Court 

cc: Col.in Willimn Anderson 
Jennifer Jayne Gibson 
Michael .I. Smoron 
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IN THR CIRCUJT COURT OF THE 23"'1 JUDICIAL CfilCUJT 
De.KALB COUNTY, ILI,TNOIS 

VILLAGE OF KIRKLAND, ) 
a municipal corporation, ) 

) 
Plaintiff: ) 

) 
v. ) Case No. 2019 L 33 

) 
KIRKLAND PROPERTIES HOLDINGS ) 
COMPANY, LLC J and KlRKLAND ) 
PROPERTIES HOLDINGS COMPANY, ) 
J,LC 11 ) 

Defendants. ) 

THIRD AMENDRD COMPLAINT 

t-lltU 
8/27/2020 2:00 PM 

2019L 000033 . 

·. . . . 
/.; .. -t:-··;1,,,/1• ,...t ' ,." ... ~ ..• 

Maureen A. Josh 

Clerk of the Circuit Cou1 

DeKaib County, Illinois 

Plaintiff, the Village of Kirkland, an Illinois municipal corporation, by and through its 

attorneys, Zukowski, Rogers, Flood and McArdle, and for its Third Amended Complaint against the 

Defendants, Kirkland Properties Holdings Company, LLC l and Kirkland Properties Holdings 

Company, LLC II, states as follows: 

ALLEGATIONS COMMON TO ALI, COUNTS 

I. The Village of Kirkland is an Illinois municipal corponttion situated in DeKalb 

County, Illinois (the "Village"), 

2. On information and belief, Defendants Kirkland Properties Holdings Company, LLC 

I (or "KPIJC I") and Kirkland Properties Holdings Company, LLC II (or "K.PHC H") arc lllinois 

limited liability companies that do business in l)cKalb County. 

3, On information and belief, KPilC I is the presentowncrofrecord of 15 of the total 56 

lots in "Phase One" of the Hickory Ridge Subdivision (the "Subdivision") within lhe Village of 

Kirkland. See Exhibit A al/ached hereto, Special Wal'l'rmly Deed from Plank Road, LLC to 

Defendant dated January 25, 2017 and recorded as document 110. 2017000771 with the DeKalb 

County Recorder's Ofjke. 
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4. On information and belief: KPHC U is the owner ofrecord of 19 of the total 26 lots 

.in "Phase Two" of the Hickory Ridge Subdivision within the Village of Kirkland. Sec Jixh;bit B 

attached hereto, Special Wa/'/'anty Deed ,/i'om Plank Road LLC dated .Jam1m:)1 25, 2017 and 

recorded as document no. 2017000772 with the DeKalb Coun(v Recorder's Office. 

5. On informati.on and belief, on or about May 5, 2003, the Village entered into a valid 

annexation agl'eement which, by il.s express terms, provides that it is "made pursuant to and in 

accmdance with 65 lLCS 5/ l 1-15, 1-1 et seq.", including but not limited to Sections 11-15, 1-5 and 

11-15.1-4 of the Illinois Municipal Code, with David R. Rood, Barbara r.. Rood, Robert D . Rood 

and Ann M. Rood and The National Bank and Trus{ of Sycarnore as Truslee of Trust No. 40-

4235000 at such time (defined as the "Landowner" therein), which was recorded with the DeKalb 

County Recorder's Office as docume11t no. 2003021067, a true and correct copy of which is attached 

hereto as Exhibit C (the "Annexation Agreement"). On information and belie±~ the sole owner of 

record of the "Subject Property,, which is the subject of the Annexation Agreement at the time it was 

entered into was The National Bank and Trust: of Sycamore as Trustee of Trust No. 40-4235000 (see 

Rxhibit D attached hereto, Trustee's Deedfh1m .Edward Vander-lvlolen to The National Bank & 

'frusl Company <J/Sycamore, as Trustee of frust No. 40-23500) and David R. Rood, Barham L. 

Rood, Robert D. Rood and Ann M. R<>od were the beneficiaries of such trust. See also Exhibit II. 

Affidavit of Paul Macl1·en, Vice President of Operations of Heritage Tille Company regm·ding the 

chain of title relative lo the lots owned by /)efendants. 

6. Section 11-15.1-4 of the Illinois Municipal Code, to which the Annexation 

Agreement refornnccs in Section 1, Authority, provides in relevant part as follows: 

Any mme~ration r,greement executed pu1·.~1umt to this lJi,,ision 15.1, 01· in 
conformity with 1'-;ection 11-.1.5 • .l-5 [65 ILCS 5/11-1.5 • .1-5} hereof; ~•!,al/ be 
binding upon the succes.'tor ow11e1·s of record of the la11<1 which is the 
subject of tile 11greement mul upon successor municipal autlwriJies of tlie 
m1111icip(l/ify (lltd succe,\'.\'01' IIIUJ1icip(l/ifie.\', Any par(J' to such agreement may hy 
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civ;J action, mandamu.~~ fr,junclfon or uther proceeding, enj<Jrce and compel pe1:(orma11ce o.fthe agreement .. . . 

65 lI ,CS 5/11 -15. l -4 (emphasis added). 

7, The Landowner, as the owner of record of the Subject Property at the time that the 
Annexation Agreement was entered into, agreed that the Annexation Agreement was made pursuant 
to and in accordance with, among other statutory provisions, 8cction 11-15.1-4, as set forth in Scctiqn 
l, .Authority, of the Annexation Agreement, per the express, specific tc1ms of such document. 

8. Under Jllinois case law, including Ciry of Elgin v. Arch Ins. Co., 2015 Ill. App. (2d) 
150013, para. 21, such statute (65 ff ,CS 5/11-15.1-4) is incorporated into every contract unless the 
contract provides to the contrary. Such statute is incorporated into the Annexation Agreement by law. 

9. Section 28, Paragraph 1 of the Annexation Agreement provides in pait: 

I. Binding pn A~~- All terms and provisions of this Agreement shall be binding upon, inure lo the benefit of, and he enforceable by the parties hereto, their heirs, executors, administrators, successors and assigns. 

This is consistent with Section 11-15.1-4, which the parties to the Annexation Agreement 
agreed that the Annexation Agreement was made pmsuant to, and in accordance with, such statute. 

10. The Annexation Agreemc11t contemplated the Subject Property heing subdi vidcd into 
residential lots substantially in accordance with a preliminaiy subdivision plat attached ExhibitR to 
the Annexation Agreement. The Annexation Agreement did not contemplate the Subject Property 
remaining as a single tract owned by one owner ofreeord. 

11. After entering into the Annexation Agreement, which expressly provides that it is 
made pursuant to and in accordance with Section 11-15.1-4 of the Illinois Municipal Code, among 
other statutory authority, it was the intention of the parties to the A1mcxation Agreement that its 
provisions were covenants which run with the land, and to that end, the Annexation Agreement was 
recorded with the DeKalb Counly Recorder's Office. Almost every provision of the Annexation 
Agreement involves, affects and touches the I.and encompassed by the Annexation Agreement. 
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12. The deeds by which Defendants took and accepted title from Plank Road, LT.,C, the 

successor owner of record to the Landowner relative to the lots set forth in Exhibit r in the 

Subdivision were expressly subject to the Annexation Agreement. See Exhibits A and B attached 

hereto. Defendants are the successor owners of record of the lots described in Exhibits A and B, 

respectively, relative to Plank Road, LLC, the previous owner of record, and the Landowner. The 

contract by which Defendants acquired and were assigned the lots provides that title to the lots was 

subject to all "agreements with any municipality regarding the development of the Property" 

(Section 2.9, Exhibit R hereto). 

13. Pursuant to the Annexation Agreement, the Village annexed the Subject Property (See 

Exhibit F hereto) to the Village, rezoned the Subjccl Property to allow for single family residential 

homes (See Exhibit G hereto) and approved two plats of subdivision, recorded as document numbers 

2004006047 and 2007000300, respectively, with the DeKalb County Recorder's Office. 

14. On information and belief, the beneficiaries of the above-referenced tmst directed the 

Landowner, on November 30, 2011, to assign its rights to ownership of the lots subject to the 

Annexation Agt'eement to Plank Road, LLC on N()vembcr 30, 2011 as set forth in deed no. 

2011013 l 59. Sec Trustee's Deed from The National Bank & Trust Company, as Trustee of1,·usf No. 

40-423500 to Plank Road, LLC auached hereto as Exhibit I. Plank Road, LLC was the successor to, 

as well as the assign of, the Landowner and the previous beneficial owners of such lols insofar as 

Plank Road, LLC was granted and assigned title to the lots presently owned by the Defendants, 

along with the rights and obligations of the Annexation Agreement recorded against and 

encompassing such lots. 

15. The lots in the Subdivision, as a result of the Annexation Agreement, were zoned in 

such a manner to allow for the constrnction of single-family homes on such lots, have access to 

4 
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water mains, access to Village treatment plant services, and the Village provides potable water for 

the Subdivision. 

16. Prior to its annexation to the Village, the Subject Property was in unincorporated 

DeKalb County which, on information and belief, docs not provide potable ,vater treatment services. 

17. Section 23 of the Annexation Agreement provides in part as follows: 

Section 23. En(Q_r~c;Ji.bility Qfth.~ Agr~~1rnmt,._ 

This Agreement shall be enforceable in any court of compctcntjurisdict.ion by any of the 
pa11ies by an appropriate action at law or in equity to secure the performance of the 
provisions and covenan{s herein described. 

18. The lots in the Subdivision owned by the Defendants arc subject to lhc terms and 

conditions of the Annexation Agreement and the Defendants arc successors and a..<;signs to the 

above~described lots as such terms arc used and defined in paragraph 28.I of the Annexation 

Agreement and as reflected by the deeds attacl1ed hereto as Exhibits A and 13. On .information and 

belief, Defendants ful1y understood that the lots they were acquiring were su~ject to the covenants in 

the Annexation Agrccm,cnl and that they ran witl1 the Subject Property as set forth in a t itle insurance 

commitment that Dcfondants received prior to puruhasing such lots and as reflected by the deeds by 

which Defendants lots were assigned to them. 

19. Black's Law Dictionary (Revised Pmn1h Edition) defines "assign" as to, inter (t/ia, 

"set over to another" such as "to transfer; or to assign prope1ty, or some interest therein.,, An assign 

is a grantee of the subject premises, that is, someone to whom a property interest has been conveyed. 

Sonni, Inc. v. Fiocchi, 111 Ill.App.3d234,443 N.E.2d 1108 (211d Dist. 1983). 

20. It has long been establ ished that assignees are "those to whom rights have been 

transmitted by paiticular title, such as sale, gin, legacy or transfer." Ball v. Chadwick, 46 Ill. 28 

(1867). The Supreme Court in such decision adopted such definition when it analyzed the term 

s 
A3'2 

r C:..17 
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"assigns" under the then forci ble detainer statute. And in People. ex rel. Pearc:e v. Commercial Tel. & 

Tel. Co., 277 Ill. 265, 115 N.E. 379,382 (1917) explained: 

Legislative authority to such a corporation to assign or trnnsf.er its property, and such a 
license as here in question, is impJicd when the grant is to it and its successors and assigns. 

21. While the Annexation /\greement docs not use the term "assignment", lJlinois law 

provides that an assignment is a transfer of some identifiable property, claim or right from assignor 

to assignee. In the case of In re LeRoy, 251 B.R. 490, 507 (2000), the court explained that an 

assignment operates to transfer to the assignee all of the assignor's right, title or inleresl in the matter 

assigned. Id. Genera Uy, no particular form of assignment is required. Id. 

22. mack's Law Dictionary defines «successor» as one who "succeeds or follows; one 

who takes the place that another has leH, and sustains the like pal't or character; one who takes the 

place of another by succession." Black's Lf1w Dictionary 1431 (6th ed. 1990). 

23. The parties intended, and the Annexation Agreement contemplated, that there would 

he more tlum one owner of record of the Subject Property, and more than one successor and assign, 

insofar as the Annexation Agreement prnvidcd for the subdivision of the Subject Propetty into lots. 

24. Defendants are the successors of the parties to the Annexation Agreement relative to 

the land constituting the lots now owned hy the De(endants. 

25. Defendants are assigns ofthc parties to the Annexation Agreement relative to the land 

constituting the lots now owned by the Defendants within the meaning of Section 28, J)aragraph I of 

the Annexation Agreement insofar as they have, with respect to the real property described in the 

Annexation Agreement) "some interest'' therein which has been set over, granted or transferred to 

Defendants. 

26. The purchase and sale agreement between Plank Road, LLC, as seller, and Jam.es 

Gentile, the principal of the Defendants, as buyer, provides that the lots arc to be conveyed to Mr. 

Gentile "or his assignee" (first paragraph of the contl'act}, that the seller is to "assign" its interest in 

f.."33 
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the lots (Section 2.J of the contract) to the buyer and Section 8.11 of the purchase and sale 

agreement reads in relevant part as follows: 

8.11. Succcsso1·s and Assigns. This Agreement is binding upon the parties hereto and 

their respective successors and assigns and shaU inure to the benefit ofthe parties hereto 

and thcil' respective permitted successors and assigns. 

See Exhibit E hereto. 

27. Defendants themselves have asserted that they are the successors to the 

developer/Landowner of the "8ul~jcct Pl'operty": 

The Defendants, along with dozens of other lot owners (who arc wilhoutexplanationnot 

named as c.lefondan{s in Plaintifr s Complaint), arc the successors in interest to the 

Developers. (See Annexation Agreement, §281). As the successors iu interest, any 

priol' performance by their pt·c<lcccssor inures to tlte Defendants and other lot 

owners benefit. (Id.) (emph(tsis added). 

Defendants' A1otion to DismissedJiied October 7, 2019, page 3. 

28. Plank Road, LLC was a successor and assign of The National Bank and Tl'llst of 

Sycamore as Trustee of Trust No. 40-4235000 relative to the lots that it acquired by deed and the 

Defendants are successors and assigns of the lots lhey received by deed from Plank Road, LLC to 

which lots were granted and assigned from the J ,andowner per the relevant deed. 

29. Section 11 -15.1-4 clearly and unambiguously binds successor owners of propetty 

subject to an annexation agreement. As recognized hy the Second District Appellate Court in r lnited 

Cityo[Yorkville v . .Fid. & JJeposU Co. ofA1mylcmd, 2019 lLApp (2d) 180210, ~ 75, l 43 N.E.3d 69, 

83, reh'g denied (Apr. 12, 2019), appeal denied, 132 N.E.3d 308 (lll. 2019), and appeal denied.,_ 132 

N.EJd 336 (Jll. 2019): 

"There is hardly more pertinent authority than section 11-15.1-4 of the Municipal Code 

(65 ILCS 5/11-15.1-4 (West 2002) ), cited by the City, which provides that an 

annexation agreement binds successor owners and, therefore, create:r p1·ivity of co11tract 

/01· ,ro11sig11atories." (emphasis added) 

As a result, there is privity of contract, i.e., the Annexation Agreement, between the Village 

and the Defendants, despite the Defendants not being signatories to th~ Annexation Agreement. In 

r c;,1 Q 
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addition, the parties to the Annexation Agreement intended it:-; provisions to nm with tbe land as 
covenants at the time the Annexation Agreement was entered into insofar as the provisions of the 

Annexation Agreement touch and concern the Subject Property. 

30. For decades, Tllinois courts have held that annexation agreements are binding upon 
successor ovmern of the land. See e.g. Viii. of Orland Park v. F;rst Feel Sav. & Loan Ass'n c?f 
Chicago, 135 lll. App. 3d 520,526 (I st Dist. 1985); Oty r~fE!gin v. Arch ins. Co., 2015 IL App (2d) 
150013, ,r2. 

31 . The pl'Ovisions of the Annexation Agreement constitute a set of covenants insofar as 
it is an agreement between parties to do or not to do a particulal' act. l,everich v. Rox, 402 lll. 71, 73, 
83 N.E.2d 335,336 (1949). 

32. Section IO of the Almcxation Agreement provides in part as follows: 

Section 10. Roadways. 
The Landowner shull conslrncl all rm1dways required to be developed on the Subject Property. Said construction shall be completed in accordance with the Village's standards and ordinances, except that 

(A) All roads constructed shall have a 66 foot right-of-way and a 24 foot paved surface centered over a 26 foot wide, 12" deep gravel bedrock surface, with ditches having a minimum depth of 18'' on both sides, which shall drain to one of the areas described jn Section 11. All roads shall he paved in two l ½" lifts. Prior to the occupancy of any building, the gravel base !.hall he constructed to the approved thickness. Once 50% of the buildings in a pmticular phase are occupied, no further occupancy permits shall be issued for t1rnt phase until the firs!. layer of the hi luminous surfoce has been installed throughout that phase. Once 80% of the bui tdings in a particular phase arc occupied, no farther occupancy permits shull be issuctl for that plmsc until the final layer of the bituminous surface has been installed throughout that phase. The Landowner shall maintain the stone base and shall seal coat the same to control dust ifrcquircd by Village prior to lhc installation of the bituminous surface. Landowner shall be responsible for maintenance and snow removnl on a11 roads in the ::mbdivision until said roads arc acceJ)te<l by the Village. Upon the proper completion of the street construction, the Village shall promptly accept such improvements and thereafter maintain such improvements; 

33. Section 14 of the Annexation Agreement provides in part as follows: 
Section 14. Irrevocable Letter of Credit. In lieu of a consln~~tion ·bond or development bond or bonds, the Village will require an irr1;;vucable letter or credit fi'om a firnmciul institution tu guarantee cunstruclion and 
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quality of all public facilities to be constructed in any stage or unit of dcvclopmenl for which approval is sought. Said letter of credit shall be in the amount of oue hundred percent (100%) of the contract costs of constrnction of all of the public facilities in lhe unit or stage or one hundred twenty five percent (125%) of Landowner engineer's contract cstjmate for I.he unit or stage as approved by the Village Engineer; and said letter of credit shall be payable to the Viilage. 

As the r ,andowner completes items within each letter ofcredit, subject to approval by the Village Enginet:r, the letter of credit shall be abated accordingly. Landowner agrees to cause the letter of credit to he ex.tended to cover the actual time of construction. 
34. The purchase and sale agreement by which Defendants at:quired the lots was 

premised upon security being posted to complete the r<>ads in the subdivision insofar as it prnvides: 
" ... where such street or highway is not complete, a bond or other surety acceptable to the 
municipality or county in the foll amount of the cost of completing such street or highway has been 
posted to assure completion to such stan<lmds ... (Section 9. l.4(b), Exhibit E hereto). 

35. The Appellate Cmut for the Second District rnaintains the followh1g: 
Not uncommonly, a unitary tract ofhmd governed by annexation agreement is later dividecl and sold to cliffcrcnt developers, as happened in this case. The public policy in favo1· of ensuring the fulfillment of an annexation ag1•eement (sec Vilf(lge of Orlaml Pal'k v. Firl·t Fedeml Savings & L(){m As.Y'n of L11icago, 135 Ill.App.3d 520, 526, 90 Ill.Dec. 146, 481 N .E.2d 946 ( 1985)) would be frnst'ratecl if the succession of duties under section 11-15.1-4 continued only as long ns the land remained under common ownership. 

United City of Yorkville v. Fidelily and DepositionCompanyo}Maryland,2019 H, App (2d) 180230, ,j 75, 143 N. E.3d 69, 83, reh'g denied (A.pr. 12, 2019), appeal denied, 132 N.E.3d 308 (Ill. 2019), and appeal denied.,, 132 N.E.3d 336 (Tll. 2019). 
36. The purchase and sale agreement by which the Defendants, on information and belief, 

acquired title to the lots provides in pait as follows : 

9. l.l Builder Provision. Buyer hereby represents c1nd warrants that il acquires such lots for the purpose of engaging in the business of constructing rc:sidcntial, commercial or industrial buildings, or for the purpose of resale or lease of st1ch lots to persons engaged in such business, and that the Property is being acquired for the purpose ofredcvelopment for a storage center. 

Sec Exhibit E attached hereto. 
37. Defendants arc obligated to deposit such lcltcr of credit with the Village in at leust the 

pi·oportiom,tc amount of Lbcir lots in the pballeS of the 8ubdivision and/or the amount of rottd 
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frontage of such lots in order to secure the repair, completion and/or replacement of the roads in the 

Subdivision. 

38. On information and bel ief, the Defendants have not maintained the roads in the 

Subdivision or contri.bu{ed toward same. 

39. The Village has not ncceptcd the roads in the Subdivision insofar as they are not 

completed. 

40. Demand has been made for such letter of credit to Defendants (see Exhibit J attached 

hereto). Defendants have not deposited such letter of credit and arc in material breach of the 

Annexation Agreement. 

41. On inlormation and belief, the Village is in com.pliance with the Annexation 

Agreement and performed all of its obligations and duties under the Annexation Agreement, 

inc]uding but not limited to rezoning the Subject Property, approving plats of subdivision allowing 

for the Subject Property l'o be subdivided, 1:11lowing water mains to be installed throughout the 

Subdivision to allow all lots, including but not limited to tho:se owned by Defendants, to be able to 

be served by the Village potable water services and, on information and belief, enhancing the value 

of aU such lots in the Subdivision. 

42. By virt1w of ~uch breach by each Defendant, the Village has experienced damage in 

the amount of at leust $50;000 by virtue of the Defendants' failure to deposit such letters of credit. 

COUNT I - BREACH OF THE ANNEXATION AGIU:EMENT 
(Kirkland Properties Holdings Company, LLC I) 

43. The Village incorporates and re-alleges paragraphs 1 through 42 above as if fully set 

forth herein. 

WHEREFORE, the Village requests that the Court find Kirkland Properties Holdings 

Company, LT ,C l in breach of the Annexation Agreement, that the Village has expel'ienced damages 
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in excess of$50,000, and that t11c Village be awan.h.:d its attorncfsfoes ,md costs in accordance ,vj!h 
the Annexation Agreement and for such other relief that the Court deems appropriate. 

COUNT H-BRJCACH 01•' TUE ANNRXATION AGREEMENT (Kirldaucl Pl'Opcrties Holdings Company, JJ,C Tl) 
44. '111c Village incorporates and re-alleges paragraphs l through 42 above as if fully set 

fotth herein. 

WHERE.FORE, the Village requests that the Court 1ind Kirkland Properties Holdings 
Company, T .T ,C II in breach of the Annexation Agreement, that the Village has cx1)crienccd damages 
in excess of $50,000, and that the Villugc be awarded its attorney's fees and costs in accordance with 
the Annexation Agreement and for such other relief that the Court deems appropriate. 

COUNT III - S1'1:CIFlC PERFORMANCE 01•' THR ANNEXATION AGREEMl~NT (Kirkland J>roperties Holdings Company, LLC l) 
In the alternative, the Village pleads the following: 

45. The Village incorporates and re-alleges paragraphs I through 42 above as if fully set 
fo1th herein. 

WHEREFORE, the Village l'cqucsts lhat this Court order Kirkland Properties Holdings 
Company, LLC I to specifically perform s~clion 14, Irrevocable Letter of Credit, of the Annexation 
Agreement and del iver a letter of credit in a proporlionate amount to repair, construct: unt.Vor replace 
the roads in Phase One of the Hickory Rjdge subdivision and for such other equitable or other relief 
that the Court deems appropriate. 

COUNT IV SJ>ECU<'IC PERFORMANCE OF TUE ANNKXATION AGREEMENT (Kirkland Properties Holdings Companv, LLC Tl) 
In the alternative, the Village pleads the following: 

46. The Village incorpornles and re-alleges paragraphs 1 through 28 above as if fully set 
forth herein. 
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WHEREFORE, the Village requests that this Court order Kirkland Properties Holdings 

Company, LLC IT to specifically perform Section 14, Irrevocable Letter of Credit, of the 

Annexation Agreement and deliver a lettt:r of credit in a proportionate amount to repair, construct 

and/or replace the roads in Phase Two of the Hickory Ridge subdivision and for such other relief that 

the Court deems appropriate. 

Village of Kirkland, an Illinois municipal corporation 
By: ZUKOWSKr, ROGERS, FLOOD & MCARDLE 

. 1/ f; 
By ;JJt,,r./4,.~.-/. '>,hi~i,o· l,;(.l;,,,r1,_/ 

Michael J, Smoron 

Michael J. Smoron, Atty. #06207701 
Attorney for Village of Kirkland 
Zukowski, Rogers, Flood & McArdle 
50 Virginia Street 
Crystal Lake, lL 6001 4 
(815) 459-2050; msmoron@zrf1nJ.<tw.com 

Exhibits 
Exhibit A: 

Exhibit B: 

ExhibitC: 
Exhibit D: 

Exhibit E: 
Exhibit F: 
Exhibit G: 
Exhibit H: 

Exhibit I: 

Exhibit J 

Special Warranty Deed from Plank Road, LLC to Defendant K frkl11nd Properties 
Holdings Company, LLC l dated January 25, 2017 and recorded as document no. 
2017000771 with the DeKalb County Recordcl''s Office 
Special Warranty Deed from Plank Road, LLC to Defendant Kirkland Properties 
Holdings Company, LLC IT dated January 25, 2017 and recorded as document no. 
2017000772 with the DeKalb County Recorder's Office 
Annex.ution Agreement 
Tmstcc's Deed from Hdward Yandcr-Molen to The Ntttional Bank & Trust Company of 
Sycamore, ns Trustee of Trust No. 40~23500 recorded us document no. 2002002739 and 
re-recorded as document no. 200400281 8 
Real Estate Owned Purchase and Sale Agreement (to be filed under seal) 
Village of Kirkland Ordinance Annexing the Subject Property 
Village of Kirkland Ordinance Zoning the Subject Property 
Affidavit' of Paul Madsen> Vice President of Operations at Heritage Title Company 
regarding the chain of title relative to the lots owned by Defendants 
Trustee's Deed from The Nat ion"I Bank & Trust Company, as Trnstee ofTrustNo. 40-
23500 to Plank Road, LLC recorded as document no. 2011013159 
Demand Letters from the V illage to the Defendants 

12 
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EXHIBIT A 
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SPECIAL WARRANTY 
hEED 

/V> cro <./,;;,~J.JF () L \Jb()-.. 
l(otum to After n~ol'dlng: 
CoHn W. A1Lderson 
Andtrson & Uddin, P.C. 
54 W. Downer PJace1 Suill: 103 
Aurora, llllnois 60506 

Tnxcs 1o Graoteo'n AcldreS!J: 
Kirldnnd Properties Holdings 
Company, r,LC :r. 
c/o James Gentile 
3243 Keller Lano 
Nupnrville, Illinois 60565 

11111 Hit II 11111111 
2017000771 

DOUGLAS J. JOHNSON 
RECORDER M DEKA LB COUNTY. IL 

RECORDED: 1/.l l/.W 17 09:~CJ AM 
l(I:<.; FEE: 5'/.00 RHSPS F't::E: !I.OIJ 

ST/Xf'l:-: 'li\X: .U.5/J 
COUN'l'Y TAX; lr\.25 

PAGES: 5 

STATE OF ILiJNOlS i.o REAL ESTATE 

~ ~ J!n.31, 11 ~ ; ~:::::51:X 
~-~---------"s::Jgi-----­DeKALB C U, JY - :tt FP326654 

And Grantor, for iL~0lf, nnd its successm.~, docs covenant., pmmisc and 11gree, to aud with Grantee, its ~uccessoL-s and assigns, that it bas not done or imffercd to be dom:, anything whtrcehy the property described on Exhibit 11A11 is, or may be, in nuy manner c,ncmnbcred or charged, and will wammt aud defend ~aid properly against all persons lawfully clniming, or to claim the same, by through and under Grantor, but not otherwise, subject to~ tho Permitted Tille: Ext(;ptions, as described on Exhibit 118 11 nttnohed hereto Md hereby made a pan hereof. 

A41 
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IN WITNESS WHEREOF, Grantor has execulcd thi9 deed the day and year fin.1 ubovc-written. 

PLANK ROAD, LLC1 

an Hlinois Limited Liability ComJ>iltlY 

Dy: -fYnx-w, ~c.-----· 
Name: Mary Brown 
Title: Vice Prcsid.9J1.',___ _ _ ______ _ 

ACKNOWLEDGMl£NT 

S'l'A'l'E OF ILLINOIS 

~ss. ~ 
I, the undersigned, a Notary Publio i11 and for siiid County and ~( e~i.no HEREBY CERTIFY, that Mary B1•own, Vice President of Plank Road, LLC, an Illinois i ;i:t.,~ I lty ComJlany, on behalf of Uic 

foregoing instrument, appeared before me this day in p •l n * ledged that she signed, scaled and delivcn-.d the said instn1mcnt us her free and voluntury a 11 lh liSC!!.,~ purposes 1herein set forth, including tho rnlease and waive1· of the 1'lght of homostead. 

Given under my hand and notarial seal, this , Ha o anuary, 2017. 

This Jnstnmumt l>rc:pnretl lJy: 
Poster, Buick, Conklht, J ,\iltdntcn & 
Attonioys nt I.aw 
2040 Aberdeen Court 
Sycnmore, llliMis 60178 

Pngc 2 ofS 
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OFFICIAL SEAL 
REBECCA L POSTON 

NOTARY PUBLIC · STATE OF llllNOlS 
Mi' COMMISSION EXPIRCS:01Jl5i20 

,,.. C::C::'7 
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EXHIBl'f "A" 

LOTS 49, SO, 56, 57, 58, 59, 60, 61. 62, 71, 72, 73, 741 78 AND 108 TN HICKORY RIDGE PHASE 
ONE, A SUBDfVISION OF PART OFTHB SOUTHWEST¼ OF SECTION 22, AND PART OF THE 
NOR'l'H ½ OF SECTION 271 ALL lN TOWNSHIP 42 NORTII, RANGE 3, EAST OF THE THIRD 
PRINClPAL MERJDIAN, IN 'IH~ Vl[,LAGB OF KIRKLAND, ACCORDING TO THE PLAT 
THEREOF RECORDED APRIL 21 2004 IN PLAT CABINET 9, SLlDH l01-D, AS DOCUMHN'f 
2004006047 AND CBRT.IFICATE OP CORRECTION RECORDED DECEMBBR 6, 2004 AS 
DOCUMENT 2004024808, IN DEKALB COUNTY, lLLfNOIS. 

A43 



SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM

128612

EXBIDIT "II" 
1. Any encroachment, encumbrance, vioh\lion, varfalion, or adverse cinmmstance affecting the tit.le U1at would be disclosed by an accurate and com1ilcte land sutvey of the Lund, 
2. E~semcnts, or claims of casements, not shown by the Public Records. 

3. Tmccs or special assessments which are not sho,vn as existing liens by tl1e Public Recore.ls. 
4. Tnxes for the years 2016 1U1cl 2017. 

5. 

6, 

7, 

Truces for tho years 2016 and 2017 are not yet due or payabfo. 

Due to the $150,00 exclusion law, 35 ILCS 200/18-40, there is no amou t due for the 2015 tax year for the following tnx p1m:el numbers; 

01-27-l29-007 (Affects Lot 49) 
01-2?-129-008 (Affects Lot 50) 
01-27-177-001 (Affects Lot 56) 
Ol-27-177-002 (Affects Lot 57) 
Ot-27•-177-003 (Affects Lot 58) 
01-27-177-004 (Affects Lot 59) 
OJ .. 27-177-005 (Affects Lot 60) 
01"27-177-006 (Affects Lot 61) 
Ol-27-177-007 (Affects Lot 62) 
01-27-127~009 (Affects Lot 71) 
01-27-177-008 (Affcctci Lot '12) 
Ol-27-177-009 (Affects Lot 73) 
Ol-27-177-010 (Affects Lot '/4) 
01-27-177 .. QM (Affects Lot 78) 

Existing unrecorded lcaRCS and all right ton er of the lessees and of any person or party claiming 

01-27-201-001 (Affects Lot 108) @ 
by, through or under the lessees. · 
Covenants and restriction ut m in ar ,:uoh covcJlaut or restriction based on race, color, religio11, sex, handicap, famllial st ll=- r f ~~• rigin unless 11nu only to the extent U1at said Covenanl (A) is exempt= under Chaple ~' S~~i~3~of tJ1c United States Code or (B) rolutes to handicap but does not discriminate against icapp'"f. ersons), contaiued on the Plat of Hickory Ridge Phase Ono mcorded April 2, 200'1 tts Docu en o/0 4006047 which does not contain a rcversionary or forfoilurc clause. 
Terms and provisions an s a.c; contained in the following docu1nents executed by the Village of Kirkland, ns follows: 

(A) annexation agreement recorded os Document No. 2003021067. 

(B) Ordinance 0:J-07 annexing the Land recorded as Document No. 2003017448 and re-recorded as Document No. 2003021068. 
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8. 

9. 

10. 

12. 

13. 

14. 

JS, 

Typical lot detail (unless shown otherwise on the Hickory Rfdge Phuse One recorded April 2. 2004 us document 200~006047 us conlnincd in the certificote appended to (ho Plat of Subdivision as follow.'J: 
(n) 40-fool building Hue on Lot linc(s) tl1al front on a street (except those Lot lines fronting on Illinois Route 72). 
{h) 10-foot uHlity easement on nil Lot lines. 

Utility easements that differ from typical as shown on tho Hickory Ridge Phase One recorded April 2. 2004 as document 2004006047, as follows: 5.00 feet on lho South line of Lot l OB. 
5-foot wide walk way easemenl as showu on the Hickory Ridge Phase One J'ecorded April.2, 2004 ns document 2004006047, as follows: 

On the Nor~t Linc of Lot 61. 
On the Soutl1 Line of I.ol 62. 
On the South Linc of Lot 72. 

. On the North Llnc of Lot 73. • · . · Note appended to ·the Plat states that the easement must bo ke~(fl ~ l,_n ences, shrubs, gardens. 1~11d auytliing, that may be dangerous to pedestrians. ~~ac n o/\ ~'JJ.e , must maintain and keep m good repair. ~ l) / (Affects Lots 61, 62, 72, and 73) J -1 ~-Note appended to the Surveyor's Certificate as con~· ,cu n lie dge Phase One recorded April 2, 2004 as document 2004006047, as follows· 
'Die above described tract is not locutcd · ~1c area identified by tl1c F.E.M.A, 

Utility eascmenls in favoi: of Commonweitl n1 1y, Verizon North, Nicor Gas, and the Vlllage of Kirkland, DeKalb County, llli is, ml s/ 1eir respective successors and assigns, to install, operate and maintain ull cqnipm9Jll,.. c cs µ-y or tl1e purpose of FlCrYiug th!;) Land nnd other prnpcrty, together with the right (a~ccs t s id equipment, and the provisions relating thereto contained in the Hickory Ri< g{Pfu,s ne recorded April 2, 2004 as document 2004006041. v 
Drainage casements in favor of o ii:kland, wd Its successors and nssigns, to ins\nll, operate and maintain nil ui ne t n e ary for the purpose of serving Ui.e Innd And other property, together with th rl~ 1 a ·ccs to said equipment,nnd the provisions relating thereto contained in the Hi~~ e I nc rccordcct April 2, 2004 a.c; document 2004006047, 
Annexation Agrcemen~~de J ly ?3, 2003 ,1s document 200302106 7. 
Ordinance 03-07 recorded lmi 23, 2003 ns document 2003017448 from the Village of Kirkland re-recorded as Document 20030?.l068. 

P11r,c 5 of 5 
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EXHIBIT B 
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SPECIAL WARRANTY 
DEED 

( U; oO t./-,SS-/LJF0;., L- ' Return to After Recording: () ,t y Colin W. Anderson QV'\) 
Anderson & Uddin, P.C, 
54 W. Downer Place, Suite I 03 
Aurom. llllnols 60506 

Tmccs to Grnntco's Addrcs.,: 
Kirkland Properties Holdlng11 
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'I 
THIS SPECIAL WARRANTY OE'ED Is m11de Plnnk Rond, LLC, nn Illinolii Limited Liability Company, J1aving w1 address 1500, ltascn, IL 60143 ("Oranlor") in favor of Klrld:oul )>rn1,crtlcs lloldlnga Is Serles Limited Liability Company having au office ut the following address: 32 , rt 60565 (".Oron1ee11

), The Grantor, for and in con.c;ideratlon of the SWll of Ten .00) and other good nnd valuablo consideratlon in htutd paid, tho receipt, adequacy ls hereby acknowledged, by these prese11ts does REMJSE, RELEASE, GRANT, VEY unto Grantee the following described real property located h1 the County of . and le3ally described on the attached Exhibit 11A11
• ' 

Common Address: 7, 8, , 0, 24, 25, 26, 271 28, 29, 30, 32, 33, 34, 35, 36, 37 and 38 in 1 e uhoivlslon Phase Two, Kirkland, Illinois 60146. 
Together with all a1 sr ular h, hereditamc11ts and appurtenances thereunto belonging, 01· ft, nnywise apperlnining, rul tho reversion n ~vo sl ns, rnmalndet' and reruaindcni, rents, issues and profits thereof, nnd all tho estate, l'ight, title, lntere~f; c im r emand whatsoever, of Grnntor, cllhe1· in law or equity, of, in nnd to the above described prope1ty, with the <litamenis und uppurlcmmces: TO HAVE AND TO HOLD said property, with the appurtenances, unto Onmt~, its successors rmd nssigns forever. 
And Grantor, for itself, and 11s succe:isors, does covenant, promise and agree, to and with Grantee, its successors and assigns, tltat it has not done or suffered to be done, naything whereby the property described on Exhibit 11N is, or may be, in any manner encumbert:d or charged, nnd will warranl and defend said property -agninst all persons luwfully claiming, 01· to olaltn the same, by tlU"ough and under Omntor, but not otherwlse, subject to: the Pem1itted Title Exceptionii, as described on Rxhibit 11B'' uttochc<l hereto und hereby mado €\ part hereof. 
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IN WITNESS WHEREOF, Grantor has executed tMs deed tho dny and year first abovc-wrHleu. 

PLANK ROAD, LLC, 
an Illinois Limited Liabillty Comp1my 

By: ~ lbA~· Name: lvfa y Brown 
Title: Vicy President 

ACKNOWLEDGMENT 
ST ATE OF ILLINOIS ) 

COUNTY OF DUPAOE ~ss. .◊ijo 
I, the undersigned, a Notary l'ublic in tmd for said Counly~1 ct1,ja ll. r~, kl, DO HEREBY CERTIFY, that Mary Dl·owo, Vice President of Plank Road, LLC, an lllinoi. 4fb'it~ i ility Comp1U1y, on behalf of the limited liability company, personally known to me to b t s~1 pertio whose name Is subscribed to the foregoing instrument, appeared before me this de.y in CJ6 n ~kifo 1lcdged that she signed, sealed and delivered th~ said instrument as her free 1md voluntc.t.rY. , ct,',Jo ,e s :,s.,ur d purposes therein set forth, including tho release and waiver oftne right of homestead. 

Given u11de1· my hand and notarial seal, this 

This Instrument Pre1lared lly: l1ostor, Bulck, Conklin, Lundgren & · Attomcys ut Law 
2040 Aberdoen Court 
Syorunor(l, 111 lnols 60178 
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EXHUU1' 11A11 

LOTS 16. 17. 18, 19, 20. 24, 25, 26. 27, 28, 29, 30, 32, 33, 34, 35, 36, 37 AND 38 TN HICKORY lUDCiE PHASE TWO, A SUBDtVISION OF PART OF THE SOUTHWEST¼ OF SECTION 22, TOWNSHIP 42 NORTH, RANGE 3, EAST OF THE THIRD JllUNCJJ>AL MHIUDIAN, ACCORDING TO THE PLA'f THEREOF RECORDED JANUARY 5, 2007 AS DOCUMENT 2007000300, rNTHEVlLLAGE OF KIRKLAND, DEKALB COUNTY, lU.INOIS. 
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EXIIIHl'J' "B" 
L Any cnoroaolm1cnt, encumbmncc, violation, vnrlntlon, or adverse circumstmtcc affecting the title thllt 

· would be disclosed by a.11 accurate and complete land survey of the Land. 
2. Ensements, or claims of eRsemetlts, not shown by the Public l{ecOl'ds. 
3. Taxes or special assessments whiob nm not s.hown as existing liens by the Public Record». 
5, Taxes for the years 2016 and 2017. Taxes for the yenrs 2016 aud 2017 are not yet due or paynblc, 

6, 

Noto: 'l'axc.c; for the year 2015 amounting to $482.98 arc paid of record. ~ 
Permanent Index Number: 01-22-372-001-0000 (Affects Lot25) 
Taxos for the y~at8 2016 1:md 2017. 

Note: Taxes for the yciu-2015 amounting to $482.98 are paid I' 

7. 

Permanent Index Number: Ol-22•372-004-0000 ~ec .s E,) 
Taxes fortheycars2016 and 2017. \'\ \ Taxes for the years 2016 ttnd 2017 are not yet 

I 
or \~ 

Note: Taxes for the year 2015 amountlt,g to$ 82, 8 id of record. 

8. 

9. 

Permanent Indox Number: 01-22-373-00TiijOO& 
Taxes for the years 20 t 6 and 2017, (\ Taxes for the years 2016 and 2017 rµ:~~t-dl1 or payable. 
Note: Taxes for the year 2_91( •1~~$482,98 are paid of record. 
Penmme~t lndex N.11mber~,09~6-0000 (Affects Lot 29) 
Taxes for the years 2 16 1d 2) 7. Taxes for the yeal'S 20 l nn 2 7. are not yet due or payable, 
Note: Taxes fol' the year 201:> amounting to $482.98 are paid of record. 
Pennancnt Index N\lmber: Ol-22-3?3·007-0000 (Affects Lot 30) 

to. Taxes for the years 2016 and 2017. Taxes for the years·2016 and 2017 are not yet due or pnynble. 
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11. 

12. 

13. 

Due to the $150,00 e,cclusion Jaw, 35 ILCS 200/18-40, there is no umount due for the 2015 tux year for U1e following tax parcel numbers: . 

O1-22-:ns-004 (Affect~ Lot J6) 
01-2?.-375-005 (Affects Lot 17) 
01-22-3'/5·006 (AffecL'l Lot 18) 
Ol-22M375-007 (Affects Lot 19) 
Ol-22-373-001 (Affects Lot 20) 
Ol-22-372-002 (Affects Lot26) 
01-22-372-003 (Affects Lot 27) 
01-22-373~009 (Affects Lot 32) 
Ol-22-373-010 (Affocts Lot33) . Ot-22-374-001 (Affects Lot 34) ~ Ol-22-374-002 (Affects Lot 35) 
Ol-22-374-003 (Affects Lot 36) 
01-22-374-004 (Affects Lot37) -01-22-374-005 (Affects Lot 38) 

through or under the lesseos. ~ 
Annoxntlon Agreement recorded July 23, 2003 as d~me t 003 2 7. 

Ordinunce 03-07 recorded June 23. 2003 as doc 1 .0 74 from tho Village of K!rkland re-recorded ns Document 2003021068. 

14, 40-foot building llne(s) as show11 on the Hie ·ory. Two recorded January 5, 2007 a.'! 

15, 

16. 

17. 

18. 

19. 

20. 

document 2007000300, (l•'or further pat·Hculn s c 

l 0-foot utility easement as shown on Phnse Two recorded January 5, 2007 ns document 2007000300. (For fu11her ,) 

20-foot utility easement and dra,m e cm nt as shown on the Hickory Ridge Phase Two recorded fonum·y S, 2007 do~oi1 0 7000300. (Por further pa11iculnrs, see lllat.) 
20#foot wide watonnl\in ea ~muii'l~ s1,own 011 the Hickory Ridge J>hnse Two recorded Jamuu-y 51 ?.00? as docurnetlt 2 0<1~)0'.ft,~ oNlirther particulars, see Plat.) 

Droinnge ousoment in \v~h Vlllnge of Kirkland, and its successors and assisns, to install, opercite and maintain al ul ent necessary for the purpo!le of scrvlng 1he Land and other prope1-ty1 together with the rig t of access lo said equipmcnt1 and the provisions relating thereto contained in the Hickory Ridge Pha~e Two recorded January 5, 2007 as document 2007000300. 
Rights of woy for railroad spurtra~ks, switches and sidings, if any, along the norU1cm lines of Lots ?.3, 24, 29, 30, 31, 36, ru1d 3 7. 

Not~ on the H!okQry Ridge Phnse Two recorded JanuHry 5, 2007 as dooumc1\t 2007000300; A part of Lots 23 and 2.4 are within the urea designated as flood haz1ud area, 
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21. 

22. 

23. 

Covenants Md rest.rlctions (but omitting nny ~uch covernmt or rcs!rlctlon bused on mce, color, religion, sex, handicap, famillnl stntus 01· nntlounJ origin unless and ouly to the exte1\t that said covonant (a) Is exempt under Chapter 42, Section 3607 of the United Statos Code 01· (b) !'elates to handicap but does not discriminate agn!nst handicaJ>ped persons) contDin~d in Hickory Ridge Phase Two recorded Jnnlll\l'Y S, 2007 as cloc\ltncnt 2007000300, relating lo single family residence, aren, use, quallty, temporary structures, construction, maintenance of Lo(s, easclllents, sanitary dlspmial, watc1·1 npprovnl of plans, materials, towers, i;o!ar units, no noxious or offensive notlvit}', garbage, no signs, sightlines nt intersections und 110 fence which docs not contain a rcvcrsionary or forfoiture climsi>, 

Easement fo1• the purpose of installing, operate, lny, constrncl, operate, maintain. repu\r, renew and replace water mains, nnd sanitary sewer lines, storm sewer Jines, street and light cable, overhead and underground transmission, as grnutlng to 1ho Commonwealth E 1 on Company, Verizon North, Nicor Gas and Village of Kirkland, its successors nnd assigns, s lated In the Hickory Ridge Phase Two recOl'dcd Jwmnry 5, 2007 ns doot1ment 2007000300. 
Rishts of ad)oh1ing owner., to tho uninterrupted flow of any stZ5,n ~ · ss the premises. 
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EXHIBIT C 
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D(KALO C ::l!H r '( Hf.COfiDtfl 

Annexation Agreement between the Village of Kirkland and Dnvid R. Rood, Barbara L. 
Rood, Robert D. Rood and Ann M. Rood. 

Document prepared by: Richard Sch.ma.ck 
584 West State Street 
Sycamore, IL 60178 

Return to: Villnge of Kirkland 
511 W. Mam St. 
Kirkland, lL 60146 
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ANNEXATION AGREEM.ENT' 

This Agreement, made this 5th day of May, 2003, by and between the Village of Kirkland, a munk~ipal corporation organiz~d and existiug-under and by virtue ·of the laws of the State ofIUinois, (hereinafter refon-ed to as "Village") by and. through its Village President and Villago Board ofTn,stees (hereina'ilef referred to collectively as "Corporate Authorities") and the owners of certain tex.dtory contiguous to the corporate limits of the Village, 'The beneficial owners of said territoty are David R, Rood, Barbara'L, Rood, Robert D. Rood, and Ann M. Rood, collectively ·doing business as Rood Development, and the legal owm,r is the National J3a.nk und Trust Company of Sycamore, Illinois as Tmstee of Trust Number 40--423500 (hereinafter referred to collectively l.lS "Landowner''). 

WHEREAS, Landowner is the owner of record of a cel'tain parcel of Real Estate, hereinaftel' reforred to as the "Subject Propel'ty", the legal description of which is attached het'eto as Exhibit "A", and 

WHE.REAS, the Real Estate described itl Exhibit "A!' co11sists of 114,27 acres, more 01· less, located immediately north ofT.llit1ois Route 72, west of the corporate limits of the Vi.llage of Kirkland, in unincorporated Franklin Townsh~p, and 
WHEREAS, said Real Estate is presently contiguous to the corporate limlt of the Village, and may be annt1xed to the Village under 65 lLCS 517 .. 1~1 et. seq,, and 
WHEREAS, Landowner deskes to annex said Real Estate to the Village of Kfrkland1 and to develop thereon a residential subdivision substantially in accordance with a Preliminary Subdivision Plat which has been pt'ovi<led to the Village,, a copy of which is attached hereto as Rxhibit ''B't, and 

WHEREAS, the Corporate Authorities, a·ftel' due and careful consideration, have concluded that the annexation of said parcel to the Village under the terms and conditions hereinafter set forth W()uld further the orderly growth and quality of life of the Village, and enable the Village to control the developmen.t of the area) and to serve the best interests of tho VHlage, and 

WHEREAS, Landowner desh'es to annex said parcel to the Village under the terms and conditions hereinafter set fotth, and has filed a petition, with a Plat of Anne'Xation attached, therefore, and 
-1-

2003 o 2 fEfJ G 7 



SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM

128612

•, \ t\ ,t, 

~ ... •. ,. 1 ., 

W.l:lERll~AS, 65 ILCS 5/1 lwl 5,1-1 et. seq. provides for-Annexation Agreements between the Co1'po1·ate Authorities and Landowner of pru·cels presently contiguous to the corporate limits, and 

WHEREAS, Landowner and Village are aware of the e-xistcnce And possible hnport of the decision of the Illinois Appellate Court in Thompson v Newark 2~01-0542 (Ill App 3d 2002), aud Lru1downer, in consideration of Village's agreements and undertakings herein a.re willing to pay certain fees and exactions, and to waive, for themselves, thci1' hcb:s, successors, and assigns any and all claim that said fees and exactions were enacted in the exercise of a power beyond the scope of the powers of the village as a non-home rule municipality under 65 ILCS 5/11" 12~5. 
The Landowner further stipulate that any limitations arguably imposed upon the imposition of impact fees under 65 ILCS 5/1. lM12-5 apply on~y to land alteady within the Village limits and do not operate as a restriction upon the ability of willing parties to enter into an enforceable agreement tmder 65 ILCS6 5/11 ~ 15 .1-1 et. seq. 

WHEREAS, the Plan Commission of the Village, belng the commission duly designated by the Corporate Authorities of the Village to hold a public hearing on th.e proposed Prclimit1aty Plat of Subdivision and Zoning Amendments> has 111,:t..;.tv.tun, ht,Jl.l u puuuu l~tJ"l'lng, on u1~ ttpp11cattcm ortne owner l<>r rezoning pursuant to the provisions of the Zoning Ordinance of the Village of Kirkland and the Illinois Revised Statutes, as amended; and due notice of said public hearing was held in all respects in a manner conforming to law; and 

WHEREAS, the Plan Commission of the Village, being th~ commission duly designated by the Corporate Authorities of the Village to review preliminary plats has heretofore reviewed and approved said Preliminary Plat of Si1bcHvlsion, and 
WHEREAS, the Plau Commission of the Village has made its report and rccoinmcndations to the Corpor.ate Authorities of the Village, all in accotdance with the ordinances of the Vi11age and the statutes of the State of Illinois; and 
WHEREAS, any fire protection distl'lct, library disttict, Board of Trustees, Cotnmissiono1· of Highways and other entity or persc>n entitled to notice prior to armcxation of the Subject Property to the Village has been given notice tlte1'eofby Village as required by law; and 
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WH~REA~, the C~rporate Authorities of the VilJage, on April 21, 2003, held a publ~c hea:mg on tlus Ag1'ee1~ent1 and due notice of said public hearing was published m the xnanner required by law, and said public'hearing was held jn all respects in a manner conformi.~g to law; an<l 

WI:IERE~S, all other matters, in additlon to those specifically refoncd to abo-ve wluch are mcluded ln this Agl'c7mcntt havo been considered by the patties hereto, and the development of the SubJect Property for the use as permitted undel' tho Zoning Ordinance of the Village and in accordance with the terms and conditions of this Agreement, will inure to the benefit and improvements of the Village and. its residents, a.nd will protnote the sound planning and development of the Village and will otherwise enhance and promote the general welfare of the people of the Village; and 

WHEREAS, in teliance upon the execution of this Agreement by the Village aud the performance by the Village of the undertakings hereinafter set forth to be performed by it, there has been submitted the aforesaid Petition for Annexation> and the Village and the Landowner are willing to undertake certain obligations as hereinafter set forth, and have or wHl have materially char1ged their positions in reliance upon the said Agreement and the undertakings contained therein; and 
WJ.iEREAS, it is the desire ofthe parti~s hereto that the development of the Subject Property proceed as conveniently as may be and be subject to the terms and conditions hereinafter contained. 
NOW THEREFORE the Village of Kirkland, by its Corporate Authorities, and the Landowner in con;ideration of the mutual promises set forth herein do agtee as follows: 

Se~t.km 1. Autl1C11.i!Y~ 

This Annexatiot\ Ag1.·eement is made p\U'suant to ancl in accordance with the pr~visions of75 ILCS 5/1 j "15.1 ... 1 et. seq. and ,!oe~ t~er~by subject ~h~ Rea~ Estate described above to the ordinances, conuol, andJurtsd1ct.10~ of the Village ot . Kirkland in all respects the same as property that lies wlthltl the ~orporate h~tts of the Village, in accordance with the requirements of75 ILCS 5/11" lS.1 ~2.1.(a). 
) 
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Section 2, Ag;reement: Cort1Itliat~oe and Validity. 

A pr?per Petition,. with an Annexation Plat prepared by landowner, has been filed, 
or will be filed, with the Clcl'k of the Village pursuant to and in accordance with 
provisions of 65 ILCS 5/11 ~ 15.1-1. · 

~ection 3, Enactment of Annexation Ordinance_. 

Tl.1e Villa~e, within. sixtr (60) d~ys ,of the ~xccution of_t}1is Agi:ccment by the 
Village, will enact a valid and bmdmg ordinance (heremafter referred to as the 
"Annexation Ordinance") annexing tho Subject Propeity to the Village. Said 
Annexatioll Ol'dinance shall be recol'ded with the DeKalb County Recorder's 
Office along with tho :Plat of Annexation . .Recordation shall take place no more 
than ten (10) days after the enactment of the Annexation Ordinance. The Village 
shall send all notices req'llired by law to be sent in connection with the enactment 
of such Ordinance. 

SQQtion 4. Enactment of Zoning Otdinance, 

Contemporaneously with the passage of the Atmexation Ordinmtce, the Village 
shall rezone the entire Subject Property to R-1 Single Family Residential zoning. 
No furthel' aotion need be tako1, by the Owner to cause the property to be zoned as 
set forth above once the Subject Pl'operty is annexe<! to the Villa.ge, 

Section 5. Approval of Pfats. 

The Parties acknowledge that the Subject Propetly will be developed in stages, 
requiring the submittal of plats and plans for each stage or till.it. 

The Village agrees to app.r()ve engineering plans and final 'Plat of Subdivision of 
the Subject Property upon submission by tho .Petitioners of complete an,d proper 
materials as required for the isstiance of appropriate building and other permits aod 
subdivision app1·oval based on final plans and drawings o_f the deve~opn,ent o~the 
Prope1ty submitted by Petitioners and approve~ by the Village Enginee~, ~l'ov1ded 
that said plat attd othex materials shall.s~bstantrnlly confon? to th6 Prebmm.ary Plat 
of Subdivisio11 attached hereto as Bxh1b1t ''B", and all applicable laws and 
ol'<linances, unless waived by this agreement. · 
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~~ additio11 !o meeting minimum s_tandards o! development, except as waived, the fmal plat of each phase shall provide for the installation and maintenance of appropriate screen~ng as may be necessary to provido separation frotn a~jacent property, and provide for easements for said installation and maintenance. In the event of a phased _development, then each phase shall be complete and comply ful~y wit~ ~.ll applicable la";~ and ?rdinances in all engineering specifics, jncluding, but not litmted to, the prov1s1on of adequate storm water drainage and retention/ detention. 

Section 6. C9m12Iiance with Applicable Ordinances .. 

Owner agrees to comply with all ordinances of the Village amended from time to time in the development of the Subject Prop~rty, unless expressly waived or voded i1t this Agreement or pursuant thereto; provided that nll new ordinances, amendments, rules and regulations relating to zoning> building and subdivision of land adopted after the date of this Agreement shall not be arbiu:ad.ly or discrilllinatoril.y applied to the Subject Propertyj but shall be equally applicable to all prope1ty similarly zoned. Notwithstanding anything to the contl'ary herein contained, it is understood that the zoning of the Subject Property shall not be reclassified without Owner's consent during the te.rm of this Agreement. 

Section 7. Sto@Rrain ru.t4..Water Main Systemst 

The Landowner shall, at Landowner1 s sole cost and expense, provid.e proper .~term drains and. water main systetns in accorda11ce with the Village's standards and ordinances. The Village agrees to cooperate with the Landowner. in obt~ining the necessary pennits as may be l'equired from time to time by both federal and state law, including, but not limited to, those permits required by the Illinois Environmental Protection Agency; provided that the Village's oblig'1.tion shall n.ot be deemed to include the maintenance of any litigation, and t.bo Landowner shall indemnify and hold l)aonless from any cost or expe11se, including hut not limited to court costs and attorneys' foes, incurred as a result of the Village,s cooperation in this t·egard> a11y cost or expense it1curred by the Village being pay~ble by tl:e Landownel' from time to time hnrned-iately after demand by the V 11lage. Upon propm· completion of construction and satisfactory testing o~ the storm sewer and watel' main systems, the Village shall promptly accept such 1mproveme11ts and thereafter maintain such improvements. 
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The Landowner hereby represent<l and warrants to the Vlllage that all im.provements accepted by tho Village will be free from. any defect in construction or performance for a period of one ( 1) Yl.'tW from acceptance. In the event the foregoing warranty shall be untrue, then the Vi11age may proceed to repair or replace the defectlve improvement and the Landowner agr(-:es to lndem.nify and hold hal'mless the Village ft-om any loss or expense, including but .not lirrtlted to court costs and attorneys' fees incurred thereby, any loss or expense incurred by the Village being payable by the Landowner from time to time immediately after ~"' ..... ""'' h,, t1,,. Vill~oP 

The size of all storm drains and water mains shall be determined by the Village Engineel', in fl?(?Ol'danc~ with recognized engineering standards. 
,Section.~ astewater TreatrllS?,nt and PistJO§al 

The Landowner shall not be requirnd to install sanitary sewel·s, and the Village agrees that a variation shall be approved for each phase of development exempting said subdivision from the normal minimum standat·ds of development which require sanitary sewer, permitting each }<)t to be serviced by a septic system and septic filter field, and exempting all lots in the development from the requirement that homes utilizing septic system.s be required to connect to the Village sewer system when a sewer is brought withh1 a fixed distance of the lot. These exemptions shall not be applicable to any lots of less than 0.7 ac1·cs in area, and the Village shall not be .required to issue bt1Hding perm.its for lots of a smaller size until such time as pt·ovision may be made for sewer setvice. 

[~£}tiott 9. w·e11 ang Water Supply and Dj8t1'ib_qtion Facility: 
The Landowner shall, at Landowneii> s sole cost and expense, construct and/ or itlstall a well and wate!' supply and distl'ibutior,. facility, to service the develop.ment and other areas of the Village, to be constructed in accordance with plat\s and specifications approved by the Village Engineer and the Village Public Works Department. The diameter and capacity of the well shall be detormined by the Village Engineer) in accordance with recognized engineering stan~ards. The, Landowner also agree that they shall construct and bear the cost of con.structrng a water main of at least 12 inches in diameter, connecting the new well and dlstl'ibutio~ system within. the development with the exi~ting water supply and distribuHon system currently existing, within the Village . 

.. 6~ 
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The Village agrees to cooperate with the Landownet1 fn obtaining the necessary permits as may be l'equfred from time to time by both federal and state law including, but t~ot limited to, those permits required by the Illinois E1wfron~cntn1 Protectlon Agency; provided that the VUlage's obligatio11 shall not be deemed to jnclude the maintenance of a1\y litigation, and the Landowner shall indemnify and hold hannless from <)lly cost or expense, including but not limited to court costs and attorneys' fees, incutred as a res\Jit of the Village's coo·pcration in thls tegard, any cost or expense incul'J'ed by th.e Village being payable by lhc Landowner from time to ti?1e immediately after demand by the Village, Upon proper completion of coustructton and satisfuctoty testing of the well and water suppiy ru1d distribution facility, the Village shalt promptly accept such improvements and thereafter maintain such. imp1·ovements. The adequacy of construction and sufficiency of testing shall be determined by the Village Engineer and. the Village PubUc Works Department in accordance with recognized engineering standards. 
The Landowner hereby represents and wru·tants to the Village that all improvements accepted by the Village will be free from any defect in const1:uctlon or pet•formance for a period of one (1) year from acce1Jtance. In the event the foregoing warl'anty shall be untrue, then the Village may proceed to repair or replace the defective improvement an.d the Landowner agrees to indemnify and hold harmless the Village from any loss oi: expense, including but not limited to coult costs and. attorneys' fees incurred thereby, any loss or expense incurt'ed by the Village being payable by the Landowner from time to time immediately after demand by the V Hlagc. 

The patties recognize that the water mnin cormecting the development to the existing system and any additional capacity of the new well, beyond the needs of the development, will provide Q benefit to adjacent and intervening propertie$, which will be able to connect to said water line and utilize additional well capacity at such time as development may occur on said pa1'oels, hereinafter referred to as the "Benefited .Property". The parties intend and agree that they shall ente:r into &n agreement for recapture of those cost:; from developers of any such benefited property, under tenns not inconsistent with th~ provisions of65 ILCS 5/9~5-l. Such recapture agreement shall provide for the collection by the Village of the portion of the cost of the water main and additional well capacity allocated to the particular parcel of benefited prope11y at the titn.e that a water main for said J>roperty is connected to the ma;,n constructed by Landowner, or a developer connects to the Village main utilizing watcl' over and above what the Village's exjstlng wells were capable of producing> and for the payment of said collected amount to the Landowner. 
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Such agreement shall be prepared and enteted into between the pMties at such tirne as the cost and allocation formula has been deterrttitJ.ed and approved by the parties based \ipon the conclusions cf their respective engineers. 
Section 10 . .Roadways. 
The LandowneJ' SlLall construct all roadways required to be developed 011 the Subject Propel'ty. Said construction shall be completed in accol'dance with the Village's standards and 01·dinanc<!s, except that 
(A) All roads con.stmcted shall have a 66 foot right-ot:.way and a 24 foot paved surface centered over a 26 foot wide, 1211 deep gravel bedrock surface~ with ditches having a Ultnimurn <icpth of 18,, on both sides, which shall drain to one of tho areas described in Section 11. All roads shall be paved in two 11./2" lifts. Prior to the occupancy of any building, the gravel base shall be oonstt'ucted to the approved thickness. Once 50% of the buildings in a pw:ticular phase are occupied, no further occ\1pancy permits shall be issued for that phase until the first la yet· of the bituminous surface has been fostalled throughout that_phase. Once 80% of the buildings in a _pa11icular phase are occupied, no further occupancy permits shall be issued for that phase until the final layer of the bituminous sm-face has been installed throughout that phase. The Landowner sha11 maintain the stone base and shall seal coat the same to control dust if required by Village prior to the installation of the bituminO\tS surface. Landowner shall be responsible fol' maintenance and snow removal on all roads in the subdivision until said roads are accepted by the Village, Upon the proper completion of the street construction> the Village shall promptly accept such imp1'ovements and thereafter maintain such improvements; · 

(B) No sidewalks shall be requit'edi and 
(C) No street lights shall be required> provided that the covenants of the development shall require the installation of a light post at the front of every l.ot> within 10 feet of the right of way to provide illumination of a minimum of 7 5 watts and that the failure of the owner to install and maintain said lighting shall be a violation of said covell.ant. No temporary or pe1·manent occupancy pennits shall be issued for any home which is not so equipped. The covenants shall require that a.11 property owners keep said lights in woi:kit.lg order and keep bulbs inst?lled at all times, and shall provide ful'ther 1hat the Vlllago may enfbrce that spec1fic covenant as a village ordinance. 

-8-
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~fhc Landowner hel'eby represents and war1·ants to the Village th.at all 11npro~ements accepted by tho Village will be free from any defect in constrnction 01· pexformance for n period of one ( 1) ycat· from acceptance. In the event the foregoing Wat'ranty shall be untrue, then th:e Village may proceed to repait· or replace the defective improvement and the Landowner agrees to indemnify and hold harmless the Village from any loss or expense, including but not limited to cou11 costs and attorneys' tee.~ incurred thereby, any loss or expense incuned by the Village being payable by the Landownet· from time to time immediately after demand by th~ Vlllage. In addition to the foregoing warl'anty, the Landowncl' hei-0by undertakes to repair, prior to acceptance by the Village, at Landowner, sole co~t and expense, any damage or deterioration to a bit11minous surface. 
Section 11! Storm.Water S.tot~ge, 

The Lan.downer shall provide storm water storage in accordance with the Village's standards and ordinances. The sul'face are ft of the storm water storage basins shall he maintained by the owner Ot' ownet·s of the property upon which the storm water storage basins are constructed. Afte1; completion and testingt all manholes, catch basins, sto1m sewers and any other subterrane.an- appurtenances shall be maintafoed by the Village. All storm water storage areas shall be above the projectec.l 100 year base flood elevation. 

Section 12. Al2PJ:QYal by Village Engineer of All Enginee,dng_[)~sign., 
Landowner agrees that all engineering design with xegard to size, capacity, storaget materials and othei· specifications regarding storm sewe1·, and water main systetns, construction or modifications, and storm water storage shall be subject to approval by the Village Engineer, pm·suant to applicable Village ordinances and -regulations, in accordance with recognized engineering standards. 

Section 13. Dedication of Itnprovements.: 

(A) The Landowner shall dedicate to the VHlage the Roadways) the Public Improvements, ce1tain Water Lines and certain St<>:m Sewers. Th:' ViUage shall promptly accept such improvements upon completion ~f consff uctton o~ same and thereafter maintaht such improvements, unless othe1w1se specified he.rem. 

-9-
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!he Landowner hereby represent$ and warrants to the Village th.at all improvements accepted by the Village wi11 be free from any defoct in. construction or performance for a period of one ( 1) year from acceptance. 1t1 the event the foregoing warranty shall be untrue, then the Village· rnay proceed to repair or replace the defective improven1ent and the Landownel' agrees to indemnify and hold harmless the Village from any loss or expense, including but not limited to court costs and attorneys' fees incurred thereby) any loss ot expense incun-ed by the Village being payable by the Landowner from time to time immediately aft~r demand by the Village. 

(B). The Landowner shall grant to the Village nonexclusive \Jtility easements (the '<Easements11
) for maintenance and repair of the afuresaid utilities to be constructed on the Subject Propel'ty and dedicated to the Village as indicated on the Final Plat to be recot'ded as referred to above. Pol' the purposes of this Section 11 (b ), underground utilities shall include ground-Jevel facilities and above--ground -level facilities of a height not greater than thrco (3) feet associated with said utilities, including, by way of example, manholes and hydrants, 

Section 14. ll'revocable Letter of Credit. 
In lieu of a constn1ction bond or development bond or bondst the Village will require an it'revocable lette1· of credit from a financial institution to guarantee construction and quality of all public facilities to be constructed in any stage or unit of development for which approval is sought, Said letter of credit shall be in the amount of one hundred pet·oent ( l 00%) of the contract costs of coru,truction of all of the public faciHtles in the unit or stage or one hundred twenty five percent (125%) of Landowner' engineer's contract estimate for the unit 01· stage as approved by the Village Engineer; and said letter of credit shall be payable to the Villago. 

As the Landowner completes item.~ within each lettor of credit, subject to approval by the Village Engineer, the letter of credit shall be abated accordingly. Landowner agrees to cause the letter of credit to be extended to cover the actual time of construction. 

Section 15. lnterim..lli.Qlh 
All 01· any portion of the Subject Propert~ may be used fo: farn~ing and ~ncillary uses prior to commence.tnent of construction on such portion of the SubJect Propel'ty. 
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Section 16 .. Model Homes. 
Subject ~o.t~e restrict~ons of Section 18 hereof, the Landowner may utHize model sales fa?tl.Jhes and temporary parking focililies in any residentla l unit 01· stage on the SubJect Proptwty from the time a Final Plat is recorded for such part of the Subject Propc.tiy until ninety (90) days after occupancy permits have been issued for ninety pel'cent (90%) of the dwolling units permitted within the portion of the Su~j;-~t Property zoned for single family residences; such tempora1·y parking facd1tics shall be removed by Owner at the end of such ninety (90) day pet·iod, at the l.'equest of tho Village. · 

Sectimt l. 7. School District Donation. 
The Landowner shall make a cash donation to the Hiawatha School District in the amount as provided by Village School Land Cash Ordinance (Kirkland Village Code 10-5-1 through 10N5-12) now in effect or as subsequently amended. Said donation shall be payable on a pro rata basis at the time of the iss\lance of each occupancy permit for each residential property, and the parties stipulate that the amount of said donation shall be determined in accordance with the Village School Land Cash Ordinance .. 

The pal'ties stipulate that said contdbution may be utilized by the Hiawatha School Disttict for any of the purposes enumerated in Section 10-5~3(A) oft.he Kirkland Village Code, and not meteJy for tho acquisition of lam!, notwithstanding the decision of the Illinois Appellate Court in Thompson v.Newal'l~ 2-01-0542 (111 App 3d 2002). 

The Landowner shall also be subject to all other statutory and Village 1·eq\1i1:ements and s.peciflcations, as provided by applicable statute, Village oxdinance or this Agi·eement.~ 

Section 18. !tp.p9ct Fees. 
Landowner agree ou behalf of themselves, and theil' successor~, hcks , and assigns to pay to the Village, in tlte amounts a11d the manner set forth therein, all of the Developmental Impact Fees described in Title 10t Chapter 6 of the Kirkland Village Code, except that the Village agr.ees to waive the fees provided for in 10~ 6-6 and 10~6 .. 7, .ia consi<lcl'ation of 1he undel'taklngs and promises of the Landowner regarding septic systems and water distribution facilities contained in Sections 8 and 9 of this agreement. 

-11-
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fo addition> Landowner agt'eo that there shall be due a supplemental cash oontdbution of$2, 275 per lot to be utilized for infrastructure repair and/or improvement within and throughout the Villoge, including but t1ot limited to stl'eet ar1.d l'Oad pr~jects which are beneficial to the citizens of the village as a whole, and not exclusively the residents of the Development. 

The Lan.downer stipulate and agree that these foes shall be paid in consideration of the various agreements and promises made by the Village in this agreement, and that this agreement is made with foll kt1owlcdge of the existence and possible import of the decision of the Hliuois Appellate Court in Thompson y Newark 2~01-0542 (Ill App 3d 2002). . 
Village ugtees that all impact foes payable on homes constrncted by Rood construction shall be deferred from the time of tl1e issuance of the building permit until the time of the issuance of the occupancy permit. Impact foes fol' homes buHt by other builders shall be due at the issuance of the building permit. Any model home built by R.ood Construction, and declared to ·be a model home at the time a building permit is issued, shall be excepted fi:oni the payment of said impact fees until closing of sale of said home. · · 

~eefiou 19. Water and Sewer Fees. 

Water and sewer hook~up fees shall be walved on all homes constructed on the Subject Property by Rood Construct.ion1 in. consideration of the undextakings and promises of the Landowner regarding wastewater treatment facilitlcs nnd water distribution facilities containc<l in Sections 8 and 9 of this agreement 
Water and sewer hook .. tlp fees shall be charged for all other hmnes co11s;111cte<l on the Subject Property and said foes shall not be re?uced, u!1less t'ed_uc~d tor the Village as a whole, nor shall suid foes be locked m. A~y u1crease 1n the foes chai·ged in the Village as a whole shall apply. 

The fee for the installation of water meters shall be charged for all homes and dwelling units constructed on the Subject Property, and said fe~s shall not be . reduced unless reduced fol' the Village as a whole, nor shall $a.ld fees be locked m. Any in:rease in the fees charged in the Villa~e as a whole shall apply. 
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Section 20. Buildbig_Permit Timing. 

~o building permit ~hall be issued for conljtruction· of any building, exceipt for a smgl~ model home, m the first phase only, on any part of the Subject :Property until after the engineering plans and a Final Plat have been app.roved and a Final Plat has been recol'dcd for the unit or phase in which the building permit or permits are requested, nor shall any buildi11g pem1it be issued pl'ior to the time that storm sewer, water, and stone base arc constt'Ucted and tested, and roads are passable for ingl'ess and egress by emol'gency and inspectiot\ vehicles. 
Section 21 . Building Code App!icabilitx 
All buildings constructed upon the Subject Prope1•ty shall be constructed in accordance with the requirements of the official Building Codes of the Village of Kirkland as in effect upon the date of this agreement, except that the required energy value for insulation to be installed in the single family residences shall be reduced to the extent necessai·y to permit construction according to the same standards which are permlttod in the construction of new homes in Phase III of Counti·y Meadows, a subdivision curl'ently being developed in the Village. 

Section 22. Minimum Unit Size, 
The single-famtly 1·esidences shall all have a minimum of two-car garages and shall meet or exceed 1600 sq mire feot of living area fol' one-story residences and shall meet or exceed 1900 square feet of Hving area for two-stol'y l'esidences. 
Section 23. Enfinceabi!ity of the Agreement. 
This Agreement shall be enfol'ceable in any court of competent Jurisdiction by any of the parties by an appropl'iate actioit at law or it1 equity to secme tlie performance of the provisions and covenants tierein desc1·ibed. If any provision of this Agreement is held invalid, such provisions shall be deemed to be excised herefrotrt and the iuvalidity thereof shall not affect any of the other provisions contained hel'ein. 

It is the agteement of the parties that, if any pertinent 0xisting Ol'djm1uces or resolutions~ ot interpretations thereof, of the VH.lage be in any way inconsistent or in conflict with the provisions hereof, the11 the provisions of this Agreement sball constitute a lawful binding amendment thereof, and shall supersede the terms of said inconsistent ord.inances or t'esolutions ot interpretations thereof as they may relate to the Subject :Property. 

-13-
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,S_~.9.ti,on 24. Flood Insuranc~.!.· 

The Lan.ciow11er forthcr agrees to p1·ovide to all appropriate governmental aoencics 
1I d • • ' (;;l a . necessary ocu.mentat1on and mfo.tn1at10n to exempt the Subject Property~ or 

any portion thereof, :from any federally mandated flood insutance, if sard 
exemption can be procured. 

Section 25._ Mow1ng__ofQpen Areas and Retention Atea. 

The Landowner furthex agrees to mow all ope11 areas and retention areas that ate 
not being farmed during all phases of consttuction pursuant to Village ordinances. 

Section 26. Village Expense:i_ 

Landowner shall be responsible for any and all expenses incurred by the Village in 
connection with this agreemet1t, the armexation, zoning, and platting of the 
subject Property, and the examination, testing, approval, or review of any and all 
imprnvem.ents to said property in connection with Landownert project, including, 
but not limited to, engineering fees for bofo review and des~ attomeys foes, 
survey expenses, application fees, and recording fees~ whether incurred be.fol'e or 
after the signing of this agt·eetnent. To it1sw·o prompt payment, Landowner has 
previously tendered the suru of Five Thousand Dollars ($5,000.00) to be held by 
the Village .in escrow. Upon five days written notice to Landowner, the Village 
may pay any of the aforesaid e:Kpenses as they come due out of said escrow. At any 
time that said escrow shall have a balance of less than $2000.00, Village shall 
notify Landowner, who shall thereupon ma~e ao additional deposit sufficient to 
restore the balance to the original $5,000.00. The balance shall be refunded to 
landownct at the completion of the project, along with an aommnting therefore> if 
l'equosted by Landowner a.t that time. 

Section 27. Te1'.Jl1 of Agre_eme11t 

This Agreement sha11 be for a full term of twenty (20) yea.1·s commencing as of the 
date hereof. It is agreed that in the event the annexation of the Roal Estate o.i.· the 
terms of this Agreement al'e challenged io. any court proceeding, the period ofthne 
duriu.g which such litigation: is pending shall not be included in calculating said 
twenty (20) year term; provided, however, that this holding period for legal 
proceedings shall be limited to a period of oue (1) year. It is further agreed that if 
the annexation of the subject Real Estate is challenged in any court proceeding, it 
shall not affect the binding nature of this Agreement, 

' Ap~ ') I O r:. ~7 20tl3 U (,, o . 



SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM

128612

I •, • 

Section 28. Miscellarteo1.1s 
I .,~...____ .. ,._.,,===:.:.::: 

The following provisions .shall ~pply to this agreement: 

A. Recitals. The recitals set forth at th·e commencement of this Agt·eement 
axe intended to be pali of this Agreement. 

B. P.ronQU!lli• Any word in the text of this Agreement shall be i-ead as 
singular or plural, and/or as masculine, feminine, or neuter, as may b~ n.eoessary to 
give the intended meaoing thereto and/or to ca1'l'Y out the intention of the parties. 

C. Oral Amendments. No covenant~ prorni.se, or undertaking shall be 
effective to modify or amend this Agreement or to waive or relinquish any right 
provided by the terms and provisions hereof~ unless said covemu)t

1 
prornise~ 01· 

undertaking shall be reduced to a Wl'itin.g which is duly executed by both parties. 

D. Other Agreement§. This Agreement contains a full and complete 
recitation of the understanding between the parties. No othet representations) 
warranties, promisest covenants, or undetiak.ings have been made by either pru'ty to 
the other as an inducement to tnter into this Agreement. 

E. Governing Law. This Agreement shall be construed and interp1·eted 
under the laws of the State of Illinois, without regard for the latet· domicile or 
xesidence of either party. Venue shall bi, proper only in DeKalb Co'linty, the 
location where this Agreement was exccute<l. 

F. Paragraph Headings. The artlck~ and par.agn1ph capHon$ co11tait1ed in this 
Agreement are for convenie11ce Ottly and shall not limit. amplify or otherwis0 
constitute a pat't of this Ag1·ee1nent nor be considered ~tl the construction or 
interpretation of any provision hereof. , 

0, Severability and Court Amendment. If any provision of this agreement 
shall be held to be invalid or unenforceable by reason of the opel'ation of any 
applicable law, or by t·eason oft.he intet·p1·etat.io1i placed herein by an.y court ~r. 
other governmental body, (i) this Agt·ecment shall be construed as not contammg 
such provision and a substitute provision shall be inserted therefore by such court 
or other governm~ntal body which ef.fe~tuates to the maximum ~x.tent permi:ted by 
Jaw the inteo.t of this Agreement, and (it) any and all other prov1s1ons hereof 
whioh otbe1wise are lawful and valid shall l'emain in full force and effect. 

-}5 .. 
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H, No Waiver. Tl1e waiver of any term or provision oft-his AgrC<:im~mt shall 
not constitute a wa.ivet• of any othm· tern1. m· provision of this Agrel~ment, nor shall 
the right to require any enforcement of any tenn or provision of this Agt·ec.rnent be 
permaneutly waived, if a continuing breiich of any such term or provision arises. 

I. .Bhtdii1g on Assigns, All terms and provisions of th.is Agreement shall be 
binding t1pon, inut'e to the benefit of, and be enforceable by the parties hereto, their 
heirs, executors, administrators, successors and assigns. 

J. Indenmitx. Each of the parties (the "Indenm.ifying Party") agrees to 
indemni.f)\ hold harmless and defend each other party fi:om and. against (a) any 
and all liability~ loss, cost and damag0 ("toss") and (b) reasonable attorneys' fees 
and expenses, court costs and all other reasonable outMof-pocket expenses 
("Expenses") inctincd by such otl1er party (the ''Indenmifiod Pat'ty,,), in co1U1ection 
with or arising out of: (i) any breach of any warranty or the inacomacy of any 
representation made by such Indemnifying Party fa this Agreement or in any 
certificMe, docutt'lent or instt·ument deHvered by or on behalf of such lndctnnifying 
Party pltrsua.n.t hetcto; and (ii) any material breaqh by s\1ch Indemnifying Party ot: 
or any other failure of such Indemnify.ing Party to perform, any of its obligations 
undet this Agreement or unde1· any instrument contemplated hereby. Bach of the 
parties to this Agreement agrees to give prompt notice to all Mher parties of the 
assertion of any claim, or the cmnmencement of any suit, action or· proceeding in 
l'A~{'lf'f't "f,uhfoh lt'ldr.,nutity ah.~U L., >3VUfS.li lmwumlvr. '(tte rnaemmtymg Party (or 
parties) shall have the tight to assume the defense of any claim, suit, action or 
p1·oceeding at its .own expense, and, if at the request and expense of the 
Indemnifying Patty, shaJl assume such defense, No party shall be liable under this 
paragraph for any settlement effected witltout its 01· any claim, litigation or 
proceeding in respect of which indemnity may be sought h.e!'eunder. Failure by the 
indemnified party to give prompt Notice shall not limit its rights other than this 
Agreement. 1n the event of any dispute concerning the terms of this Agreement, 
then the prevailing party shall be entitled to collect all its costs associated with the 
settlement of suoh dispute, including, but not limited to, its attorneys' fees and 
coui1 costs, 
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K. QQ:ynte11,arts; Exc;gutJQn yia Fa'cslmik .. This Agreement may be 
executed in multiple counterparts, ca.ch of which shull be deemed enforceable 
without production of the others. Execution and ~xchangc of docunwnts vin 
facsnnile, agaiust acknowledgment: of receipt thereat; s11a11 be permitted; provided, 
that the party executiug or sending documents via facsimile shall de.livct· to the 
party to wl1om such documents al'c sent, the originally signed or original 
documents withJtt a reasonabk, period oftitne after facsimile transmission. 

L. £urvival QfR~re$entatlons, Warrn11ties and ·Agreements. The 
representations, wal'ranties and agreements made by the parties hereto shall survive 
the Tetmh1atkm. 

M. Litigation. If any action at·law or in equity, including an action for · 
declai·e.tory reliet: is brought by a patty Hereto ln connection with this Agreetnent 
or a breach het'eof, the prevailing party in any final judgment or the non~dismissed 
patty in the event of a dismissal shall be entitled to the full ammmt of all 
reasonable expenses, including all court costs and actual attorney's fees paid or 
incurred in good faith, in con11ection with such action. 

N. Notic~s. Any notice ("Noticesu) or other communication given pursuant 
to this Agreement shall bo in writiug aticl, except as otherwise expressly provided, 
shall be: (i) maHed by registel'ed or certified mail, postage prepaid; (ii) sent by 
telecopier against acknowledgment of receipt thereof; or (iii) delivered by 
messenger against receipt thereof, in each case to the parties at the address set forth 
below, or such other address as such party rnay designate to the othel' parties by 
written Notice hereunder. All such notices or other communications shall be 
deemed to have been received on the date of delivery by messenger oi· telecopy ot, 
if mailed, on the fifth day after mailing. 

WJTH A COPY IN EACH CASE SENT TO: 

Richard H. Schmack 
Attorney for Village of Kirkland 
584 West State Street 
Sycamore, lL 60178 
(815)895~2074 
FAX (815)899-3847 

Robert Rood 
Rood Development 
8705 North Rood Road 
Kingston, IL 60145 
(815) 784-5234 
FAX (815) 784-5234 

Each party shall be entitled to specify a different address fot· the receipt of 
sub:::equent notices by givit\g w1·itfa~1 notice tl1ereof to the other parties in 
accordance with this paragraph. 
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IN WITNESS WHEREOF, the Corporate• Authorities and Landowner have 
hereunto set their hands and seals and have caused this instrument to be executed 
and the corporate seal affixed hct·eto, all on the day and year first abo, wdttcn. 

Jllc:u1i,itx,cy Cum, At1"'h<d h,reto an;l ,nd, a µ,ti: t,,,,,,,e tt!t ~ 
VILLAGE OF KIRKLAND Cf)_dfL.M__ 

David R. Rood 

PRESIDENT 

AnnM. Rood 
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· Thfs agreement is executed pursuant 
to and in the exercise of the power 
and authodty granted to and vested in 
said Trustee as t1'ustee of T1'ust 
Num6er 40A235000. Petitioner 
execut(:,s this instrument solely in lts 
capacity as Trustee as aforesaid and 
not in its ow.n individual capacity, and 
any indjvidual liability on its part is 
hereby waived and released. 

In Witness Whereof~ said Trustee has 
caused its corporate seal to be het"eto 
affixed, and has caused its name to 
be sigm}d to these presents by its 
~t , and attested 
to by its Ee;i:etani 

THE NATIONAL BANK ANO TRUST 
COMPANY OF SYCAMORE, ILLINOIS 
as Tt'ustee as aforesaid and not personally, 

-l.9-
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This instrument is executed by the undetsigned Trustee, not personally but 
sole) y as Trustee undel' the terms of that certain agreement dated the 1st day of 
March, J 995 creating Trust No. 40-423500, and it is expressly understood and 
agteed by the parties hereto, anything herein to the contrary notwithstanding, 
that each and all of the coven.ants, undettaking6, representations and agreements 
herein made are made ~d h1tended, not as personal covenants, ·1mde1takings, 
representations and agreements of the TnJstee, individually, or for the purpose 
of binding it personally, but this instrument is executed and delivered by The 
National Bru1k & Trust Company of Sycamore, as Trus_tec, solely in the exercise 
of the powet's confe1·ted upon it as such Trustee under said agreement and. no 
personal liability or personal responsibility is assumed by, nor shall at any tim.e 

' be asserted or enforced against The National Bank & Trust Company of 
Sycamo1·e, on account hereof, or on. account of a11y covenant, undert}llcing, 

representation, warranty or agt·eement herein contained, either expressed or 
hnplied, all such personal liability, if any, being he1·0by expressly waived and 
released by the part:es het~to or holder hereof, and by all per~ claiming by or 
though or under said parties or holder hereof. rfJ'fJ (}'WI. 
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The legal description of the subject pru-ct:l is as follows: 

PART OF THE SOUTHWEST QUARTER OF SECTION 22 AND PART OF THB NORTH 
HALF OF SECTION 27 ALL IN TOWNSHIP 42 NORTH, RANGE 3, EAST OF THE THIRD 
PRINCIPAL MERIDIAN, DEKALB COUN1.'Y, XLLINOLS B6UNDED AND DESCRIBED AS 
FOLLOWS: BEOINNlNCt AT A POINT ON THE WES! Ltrru OF THE NORTHT~AST. 
QUAJ,tTER OF SAlD SECTION 27, SAID POINTBElNO 1S·11.8FEB1' NORTH OF 11m 
SOUTHWEST CORNE.R 01" SAID NORTHEAST QUARTER; Ti-IBNCB SOUTH 00 
DEGREES 00 MlNUTES 47 SECONDS EAST ALONG THE V-lcST LINE OF SA1D 
NO Rm.EAST QUARTER, A DISTANCE OF is6.86 fEEr TO THE NORTHEAST CORNER 
OF THE SOUTHEAST QUARTBR OF TI-IE NORTHWEST QUARTER OF SAID SECTION 
27; THENCE NORTH 89 DEOR£ES .58 MINUTES 20 SECONDS ,WEST ALONG THE 
NORTH LINE THEREOF, A DISTANCE OF 33,00 FEET; THENCB SOUTH 00 DEGREES 
00 MINUTES 47 SECOND$ EAST, A DISTANCE OF 482.42 FEST; THENCE SOUTH 89 
DEGRcES 52 MINUTES 02 SECONDS WEST,A DISTANCE OF 517.18 FF.ET; THBNCE 
SOUTH 00 DEGREES 00 MINUTES 47 SECONDS BAST, A DISTANCE OF 806.40 FEET 
TO A POINT ON Tim NORTH.ElU~Y RIOH1 OF WAY LINE OF JUJNOIS ROUTE 72; 
TH.SNCE NORTH 89 DBOREHS 54 lvilNl.JTES 16 SECONI)S WEST ALONG .SAID RIGHT 
OF WAY L£NE1 A DlS'rANCE OF 776,30 FEET TO A POINT ON THE. EAST L~E OF THE 
SOUTHWEST QUARTER OF 1'.HB NORTHWEST QUAR~R,'OF SAID SECTION 27; 
THENCE NORTH 00 DBOREES OJ MINUTES 06 SECONDS EAST ALONG SAID BAST 

.LINE, A DISTANCE OF 2609,88 FEET ro IRE NORTHEAST CORNER OF TIIB 
NORTHWEST QUARTHR OF THE NORTHWEST QUARTER 0F SAID SECTION 27; 
THENCE NOR.TH 89 DEGREES 57 MINU!BS 44 SECONDS WEST ALONG THE NORTII 
UNE THTJ_RBOF, A DrS'I'ANCE OP 1323.37 FEBT TO THE NORTI-lWEST CORNER OF 
SAlO SECTION 27; THENCE NORTH 00 DEGREES 15 MINUTES 39 SECONDS WF..ST 
ALON9 THE WEST LINE OF THE SOUTHWEST QUARTER OP SECTlON 22, A 
DISTANCE OF 1086.'26 FEET TO A POINT ON THE.SOU11-IBRLY rumn OF WAY LINE 
OF THB FORMER CHICAOO, MILWAUKEE, ST. l>AUL AND PACIFIC RAILROAD 
(ALSO l<NOWN AS SOO UN'E MlLROAD); THE~CE SOU'fBEASTf~ Y ALONG SAID 
lUGH'T OF WAY UNEADISTANCE 01:· 1481,02 FEET ALONG AN ARC Of A cm~VE 
TO THE lUGHt AND HA VINO A RADIUS OF 5692.6S FE.SJ', FORMING A CHORD . . . . ,. ............. ~~9..PJ:.~Qbl:1Jlq2-:P...E9.M~$.J:~-MOOJX~S-4.~.§gg:>JW_~ ,EAST ! Q_T.!{l?, ~tm .. <?.F .. 
SAIO CURVE; THBNCB soura S91JEGREES 16 MINUtES Jj SECONDS EAST ALONG 
SAU> SOU!HERL Y RIG.HT OF WAY LlNE, A 01$'fANCE 01< 13~0.37 FEET TO 'f.H.E 
BEGINNING OF A CURVE: THBNCE SOUTHEASIERL Y ALONO SAID SOUTHBRL Y 
RIGHT OF WAY LtNB t 957.25 F.BBT ALONG AN ARC OF A CURVE TO nm LEFT AND 
HA VINO A RADIUS OF 5779.65 FEET FORMING A CHORD DEAR.ING OF SOUfH 68 
DBGREES 58. MINUT£S; 19 SECONDS EAST TO THE END QF SAlD CURVB; TlffiNCE 
SOUTH 01 DEGREES 3G MINUTES 23 SECONDS WEST1 A DISTANCE OF 17?..41 f'EET1 TBENCl3 NOR'ffi 88 DBQREES, 32 MINU1'.SS, 48 SECONDS WES1' A DISTANCE OF 
1714.SO FEET TO THE POINT OF BF.GINNING, · 

If••-• - ,.. I_,..._ -- ''"'"'-
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13~t143~r;..anc.... ~ 

TRUS'l1mE' s DEED THIS DEED rs' 
=======11=;!:::t ij~l~~ ume,E.~2,8Eo 
GNW'l'OR, Edward vat\M.e~~\niRon lN Bf~,HICAL 
Molen, 0£ the Village OF TRUST J\(lR~EMJ,i!N'l' 

) J\"I~ 

rn 
Of Carol Stre~m, ILL, .. STATEO IWNOlS 

.....,_ __ ...,,:;.........,'l',I 

Seller and 'l'he National ~. · 
Bank & 'txust Comp~ny of ~ FED w 

Sycamore, a National ~ · · 
Banking Assoaiat:lon of ti~~-----,,,G 
Sycamore, Illinois, as 
Trustee under the 
pxoV~$ions of deed or deed in ,~ust, 
delivered to sa:Ld Bank in pursuant of a 
dated .,8/4•9&7 and kno"1n as T~ust No. 40-4~ffllfhf~· 

l•J.~5 230 w. State St1:e~& 

)( 

orded and 
qt'eement 

' , 

Syoamore, IL 6017~8~:¥M"""ffll~;;'4l~~~~=­, saua, , eptll$Mtouve 

Witnesseth, that the said SNl , dons£aei:at on of 
Ten Dollars and other good an NV')Gs e 'oonsi~et-at:l.ons in 
hand paid does hereby g.i:-ant, e n y and wa2:2:ant unto 
tfhe Nation.$1 Bank & 'l'.rust Co n Syda'n\oize, Illinois as 
Trustee under a T~ust Ag.r:eem,~~ (l Maroh 1 1 1 $>95, the 
following described ~eal eat e i uated in DeKalb County, 
Illinois, to ... wi t: · ._ .. " · 

iart of the $outh9t ij f Section 22, and pa~t 
Of the Noxth ½ o $Q.tl n 27, all in Township 
IJ2 North, Ra e ast of .t.l\~. ,., Third Principal 
Meridian, ~~.~~~ County, Xllinoi$, bounded and 
deoa~ibed o : Beginning at a point on the 
west li e Northeast. ¼ o~ aaid Section 27, 
said po big ,611,8 feet No~th of the Southwest 
corner o ai Northeast ¼1 thence South 
O Degrees O lnutes 47 Seconds East along the West 
line of sa o~theast ¼, a distance of ~86,86 £eat 
to the No~theast ao~ner of the Southeast ¼ of the 
Northwest ¼ of said Seotion 27; thence North 89 
Oeg~ees 58 Minutes 20 Seoonds WQst along the North 
line thereof, a dietanae of 33,00 feet; thence South 
O Degrees 00 Minutes 47 Seconds East, a dist•noe of 
482,42 feet; thence South 89 beg~aes 52 Minutes 02 
Seconds West, a distance of 517, 18 feet.; thei\(je 
South O Deg~ees 00 Minutes 47 Seconds maet, a 
distanae oe 806.40 ~e$t to a point·on the No~the~ly 
J:"ight. of way line of lll.inois :Route 121 thenaa North 

200110 0 2 8 I 8 
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89 Degrees 54 Minute$ 16 Seconds west along said Northerly ~:Lght of wo.y line, a distance of 776, 30 feet to a point on the maet line of the Southwest¼ of the Northwest¼ of said SGdtion 271 thence North 0 Degrees 03 Minutes 06 Seoonds mast along said mast line, · a distanaa of 2, 609, 88 feet to the No:a:theast co~ner of the NortbwQst ¼ of the Northwest¼ of said Section 271 thence NoJ:'tb 89 Deg:a:ees S7 Minutes 44 Seconds West long the North line thereof, a distance of 1,323, 37 feet to tho Northwest oo~nex: of said Section 27; thence North O Deg1:e~5 Minutes 39 Seaond& West along the West line o he Southwest¼ of Seot:Lon 22, a distance of 1, O • 6 feet to a point on the South$a:ly 1:J.ght off· :1.ne of the former Chiaago Milwaukee, SA., u nd Pao:l.fio Railroad (also known as Soo ~ oad); thenae Southeaste~ly along said right o line being a ourve whiah ie oonoave from 11 y and having- a r$dius of 5 1 692,65 feet, n anoe of 1,481.02 feet to the end of s .......... , .. "", thence South 59 Degrees 16 Minutes ~eLC-on mast along said Southe~ly right of w~l a diatanoe of 1,390,37 feet to the beg a curve; thence Southeaeterly along a· d a rve, being oonc,ave fi:om Northe~ly and havil a us of 5,779.65 feet, an aro distanae of feet ; thence South 01 Degrees 35 M.inute s conds West, a dist$nca of 

point of be i , 

172, 41 f'eet:1 then ~ th 88 Degrees _32 Minutes 48 s~oonds West,~ oe of 1,'114.60 feat to the 

tag$th$~ with the nts and appu~tenances tbe~aunto belonging, Thie t> o erty i n homo sten<l real estate • 

. SUBJli!CT state taKes foi: the yea~ 2001 and subsequent Covenants, conditions restriotio~s and easements appa~ent; he~eby ~eleasing and waiving all ~ights under and by virtuo ot Homest•ad Exem~tion Laws of the State of Illinois . 

Permanent Tax Nos.: Ol-27-100•002 
01-21-.200-007 
01 ... 21-100-003 
01 ... 22-200--002 

209,,,0 0 2:15 .. 9 · 
A79 - ' . ,_. -·------ -· 
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Kn~~fi aei Xll Rte 72 We$t, Ki~ktand, Illinois 60146 

/~~<:) :Jon Uaty 3 t ~O()~ 

SfATE OF I~LI 

GXVIN unde~ my hand 
J~n 

Seal , thio 31 nt day of 

~OFFICIAL SEAi! 
JAMES D. O'MAt>Y 

Notory Publlo, Slato of llllnola I
Ut,Ut1t1111111111,1,1,utUU1tU)Ult11111uuun1 

~~!!!l!!!!~~~.!::r.!!!).!~~.~l 

Prepared by : Jasnea D. O'G~acly, 30700 carolwood Dr., Genoa, 
IL 60135 

&AA,..teP.s aJd(f'GS: 
Tax Bill to) David Rood 

. t..f-io n. Lt,~~•r. I 

C,-,ll)(.of.t'_.. v-r,. L (pc'.>/~ 

20040 0 2 818 
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STATI! OFJJ..L1NOJS 
COUN'tY OP DEKALB 

SH.ARON L. HOLMES RECORPER OF P13130$ OF DBK.A,LB COUNTY Af PJDAVIT- PLAT ACT 

}ss. 
__ ......,,SJM....,.."", .... r • ...,lhrlLUUco:::e ... k ______________ ~. boh1g duly 6Wom 011 ontb, stlltes that _ho ro$ldos 111 .,....-.~,.,~=',,..~,,..--~-·-te.,...,..,.,s ... t1:ee....,.,.,,t,...., -,,&pro.----,_re_._Dli_1_-0_1s_ro_1_78 ____ , 111111 1110 llt(ROllcd (d11edllonso) ls not Ill vlolutlon of 
'ms 111:S 20S/I for W19 Of the followtns tORSQUB: , 

I, 'l'lto proposed convoyMce doo3 not lnvolvtt 1hci aubdtvltl-On of lru1d u llto to11n "aubdlv/:ilon" I$ used In Section 1 of 11ll!l Aot to revise the lt1w ln rolotlon lo plnlf'' 11pprovod Mnrcl11874, as 11111onded from clnio to tlmo, 
. 2. 'l11o ~nlo Qt oxchnngo Is or&n entlri, tract of la1111 nol \Jelna npart of A larger tract otlnnd, ~ 

3, nu~ divl4lon or 3Ubdlvlslon of IHnd Is Into pdrcols or tracts ot ~ neros or 1no1·0 Ill slio wltlch os ot lslvolvo any new ~tfeots or ea.o;cmonts of access, j 
4. Th& division ls of lots or blocks of less than I acre tn n recordod subdMslort w~h d o 0')1\,V$ Ill\}' MW strco,s or onscmonts of access. ~« ( UJ 
l, 1111 sol, or OK~1,ng, olpMttk otlond 1, bolW<loo °''"'" of a<\lo!Jlh,g '"d nl\81;\~ ,' 
6, Tho convoyance Is of parcols of to.nrl or h,tms,s therein for use ~rla t• f,w -; or ,ollroRds or otl1or public utllll)' fllclll1les which does 1101 b1volvo 111\y now stteets or ensumonts of nccoss, 

nceess. 
· 

7, Th11eo1wcy1111c~ Is of lnnd owricd by n rollro11d or other~l utl !Y ilc does not Involve any new $treets or oascrnonts or 
8. The convoyt1nco ls oflond for highway or ot11er publlc pu ~~1~ s of coovoyo.nce, rolntlng to the dQtl(untlon orlm\d for publlo U$e or tnstrument4 rofotlng to tho v11co1ton of lrut~~~~h a publlc uso, (!) 'rho convoy(l11oe ,~ made to onnoct doicrlptlo11s In prlo cE, oos, 

to. n10 sale or 01<0)11u1ae Is of parcels or trttols of I d · YU\ o dMalon lnlo no more tlull1. two pms of n p11r1tculor pnrcel or tract of lnnd existing on July l 7, l 9S9, and not I o In l\ny now str~ls or ensomcn,s of accc,qA, 

boon dct<1rmt11ed by tho dhnenslo s Mt ou u tl of !Rid hngcr tr!IOt on October I, 197~, and no snles, prior to this &ate , orany lot ot tots from Sl\ld larg r ct ha 18 ta!< 1 place sfnc11 Ootober J, !973, t111d a ~utvey of snld $Ing lo lot h11vln9 been mnde by 11 reglstorod llltld snrveyo 

CntCLE NUMDER AB , )' ICH 1$ i\PPUCAXJLE TO ATTACHEl> DEED OR LEAS~ 
Affiant further stalos that _ho makc,s this affid1wl1 for tho fll,ll'lJOSO of lnduoh19 Tho Rocordor ot Doed~ oO'>et<al~ Cou111y1 11111101s to accep\ tho a11111;htd for recording, 111 uddltto111 whore ltom 11 Is nbovo checked, offinnt furlhcr slt1tes Oiot oil local re'\u{rements npptl, ~nblo to tho subdMslon of tnnc\ or& met, by U10 ntt110\1ed docdltoas6 nnd tho tro<il de&orlb 11 tl1Qrolu, 

•• 

6UBSC1Ul3130 ANO SWORN TO BBFOIU? M8 I 

20(Jff(J O 2 8 }: 8 
A81 .,,_ 
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GRANfOR1 mdwa~d Vander­
U~len, ot the Village 
Of Oa1:ol St!!Cll!\m', XLL, STATE OF IWNOI Selle,: and The Nat:lom~l · · S a~nk & 1.11.rust company of ~(I) Syoruno,:e , a National § 1, Fm. ·t02 
Bankin~ Aasoaiation of ~-------Syaamore, Illinois, as DeKALB 00UNTY ~~ustee under the . 

J1k~f Jg~~N~~'\t 
02 Ff.8 .. 4 Pl1 21 IO 

lO nEAL ESTATli I TRANSFlifl TAX 

g 00011.00 
c::, .,.,r------....1 

FP326664 
pxovia:Lons of dead o~ deed in '1'.a:-ust, du and delivered to aa:J.d Bank in pux-suant of a ti u t agi,eement dated 3-1~96 and known as Wtu~t No, 40-4235~ ~. 

230 w. State StreeO~() Syoamoxa, XL 60178 

W.t.tne1.tsc.tb, that: the aaid Sele~ ons:l.daa:ation of 'l'en Dollars and other good and aonsidei:ation.a in hfn\d l)aid does hereby 9:r:1mt, i, llY and warrant unto The Nati<>nal lank & ttz:ust co y syoamoi:e, Illinois as 'l'rustee unda,:- a 'l'~ust Agi:e e t: W.rcth 1, 1995, the following dooo~ibed ~eal eota e , G ated :Ln Deltal.b Coun.ty, Xllinois, to-witt 

Pa~t of the Southw@).o Seotion 22, •nd part Of the North ½ of ~~t n 27, all in ~ownship 42 No~th, Ra~~ st of the mhi~d Principal Meridian, e ounty, Illinois, bounded and deso~ibed e 1 o Beginning at a point on the Wast linQ -ti • Noi:i:h•ast; ¼ ol! a11.i.d seot.:l.on 27, said p~ b , 611.8 feat No~th of the Southwest oorner o ai o~tbeast ¼; thence South 0 Deg~eea O nutes 41 Seconds mast along the Weat line of aa ortheast ¼, a distan~e 0£ 206.86 feet to the Northeast csoJ:ne,z of' the southeast ¼ o~ the Northweet ¼ of. said Seation 27 J thence No:a:th 89 Degr$aa 58 Minutes 20 Seaonds Wast along the North line thereof, a distanoa of 33.00 te•t1 thence South O Deg~eee 00 Minut•s 47 Seaonda mast, a dietanae of 482,42 feet, thenc• South 89 Deg~e•s 52 Ninutea 02 seconds west , a d:Lstanaa of Bl1, 18 feet; thenoe south o Degrees 00 Minutes 47 Seoonde mast, a distanae of 806.40 feet to a po~nt on the Northe~ly right of way line of Illinois Route 72; thence No~th 

20020 02739 
A82 
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89 Deg~~es S4 Minutes 16 Seconds West along aa:Ld No~tht1rly right of! way 1:1.na, a di$tancsa of 7"16. 30 feet to a point on the East line of the southwest¼ of the No~thwest ¼ of s•id Sea~ion 271 thenae North O Deg~ees OS Minutes 06 S~aonda mast along said mast line, a distance of 2, 609,88 teet to the No~theast oo~ne~ ot the Northwest¼ ot the No~thwe$t ¼ of ~aid Section 27; thenae North 89 Degre•e 57 Minuter, 44 Seconds West long the North line thereof, a distance of 1,323.37 feet. to the Nort:hwest oo.ener of $&id Section 27, thence No~t:h O DegreeiS Minutes 39 Seconds West along the Wost line oft a southwest¼ of Seot:i.on 22, a dif.ltanaa of! 1, OB feet to a point on tho South•~lf .tight of ne of the former Ohioago M11waukee, St l d Paoifia Railroad (also known •s Soo L ve'Ylw.a.~.~•d); then~e Southeasterly along said i-:l.ght line being a ouxve whioh ta QOncave f~om ~~~:,,~va and having a radius of 5,692 . 65 faet, ,~ _ nae of 1,481.02 feet to the end of aa ~ " ; thenc:ie South 59 neg~eea 16 Minute• 1 e s Ea$b along said Southe~ly right of wa tstance o! 1,390.31 feet to the beg! ... ~......... a curve I thenoe Southe•stea=-ly o1ong u VEIi, being oonaave from Northerly and having d a of 5, 7'79. 65 feet, .an a:1:0 dist:anoe of 1 • f'eot, tbanca South 01 DegJ:eae 35 Minutes t23\. e ond• Weat, a di11tanoe of 1'72.41 feet; thefic ~~ h 88 Deg~eea 32 Minutes 48 Seconds We• t, :1: t:a cse 0£ 1 , 714. 50 f9et to the point. ot be in ....... r••-
together with ~nd appurtenances thereunto belonging, 'thh p a otead renl oatuto . 

, SUBJEC!C 'l!Oi tate taKe8 for the y•ar 2001 and 
subsequent yea~•; ( dovenants, aond:t. tions restrictions and e•selt\ents appaa:ent ; he:teby releaeing and wa:l.v:1.ng all 
righte undo~ ~nd by vi~tue of Homeste•d Bxempt!on Law• of the State of Illinois, 
Pe:rmanent TaM Nos,1 01-27"100w002 01-27 .. 200 ... 001 

01-27 ... 100 ... oos 
01-22--200-002 

20020027 39 
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Known as, lll Rte 72 Weit, Kirkiand, Illin¢ia 60146 
1),:ka -:1o.n uary 3 t ;/O()~ 

STAim OF ILLINOIS 
COUNfY OF Dml<AltB 

) 
) $8. 
) 

I, the unda:t's:Lgned, a Notary and fo-,: 1,1aid County, in the State aforesaid, omaTtlti 'J.IHAT Edward Vandet'Molan, pe.i:sonally DH>Wn e to be the aame person whoue nt1me is aubsoribed •going tnst~wnent, appeared b~fo~e me this day and acknowledged that he signed and dalive~ed aaid ln&1t".ro~G as his own f~•• and volunta~y act fo~ the uses and p s the~ein set forth. 

Seal, this 3111
~ ~y of 

l ....... · ...... ;o;;,,o,At'eiAt~·· .... "u,•1 
JAME8 O. O'QR,\DY Notory PulJlfo, Stato ot Ullnolt Ml Oomm/asron Eicplrea u.-~O-OU ••ttl1um, .......... " ...... tft lhu1,uun,no1u 

Prepared by: James D, O'Grady, 30700 Ca~olwood Dr,, Genoa, XL 60135 

GYM.ltPS QJJr"'->S: ~ag Bill to) David aood 
'-i~D )1, Lucu (,f" 
C:i--l-?lot.l _, "IL !PM35 

200?. 0 0 2 7 3 9 

~11\W~ ---k, 
~ -M-101.l~L ~'lltlK ~ ~t>6f ~ 
~ac ~ .. ~-Mte.. o/~ol\~ JI- ~011e 

moJ', ~U6'T" ~i!Ytf'll.4..~ 
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FILED FOR RECORD OEt~AL B COUHTY, II.. 

03 JUL 23 PK 3: 21 

~(MVJ i IJTJev,1U• ~ DEKALB cou1n Y nEconorn 
I 

te -re Q.o rd eel to b 
A-n t\ -e xd:t· Im + 0.. 

Ce r+< ~-l ~o.± , <rl\ + le. 
dQscr1 pt , O"'Y1 ~ -

Document prepared by: Richard S hfuaclc Ruum te: Village of Kirkland ~V 
Kathryn McNcal, erk 
511 W. Ma' St. 
Kirkland, I O A 

\" -· 

Fl 
DE I... 

03 I: 42 

;~ -~ 
ff DEl<AL ll COUIH Y COROEn 

l l Keep in f=:· t e. '( 

PI tt± ~ 1 
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ORDINANCE 03-07 

AN ORDINANCE TO ANNEX 
CERTAIN PROPERTY INTO 
THE VILLAGE OF KIRKLAND 

ORDINANCE NO. 03-07 
WHEREAS, David R. Rood, Barbara L. Rood, Rober . Rood, and Ann M. Rood, collectively doing business as Rood Developm n and the National Bank and Trust Company of Sycamore, Illinois, as T t Trust Number 40•423500, have filed with the Village 9i I la Petition for Annexation, and V, {) 

described as set forth in Exhibit "A" a~he er o d 
WHEREAS said Real Estate des 'b ~\::- it "A" consists of 114.27 acres, more or less, in unincorp r ~~ Township, Illinois, located immediately north of Illinois Ro e , e of and adjacent to the corporate limits of the Village of Kirkland o· d 

WHEREAS said Real Estate~ately depicted on the Annexation Plat attached hereto as Exhibi " ,~ 

WHEREAS said e 1 st te resently contiguous to the corporate limit of the Village, a~d m be annexed to the Village under 65 ILcs· 5/7-1-1 et. seq., a 

WHEREAS there re dwellings presently located.on the Real Estate and no electors reside thereon, and 

WHEREAS, said Real Estate is located in the Kirkland Community Fire Protection District, but notice of annexation to said district was required, as · · the Village of Kirkland does not have a ·Fire Department, and the property will not be removed from said Fire Protection District as the result of annexation, and 

2003 0 2 t O 6 8-



SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM

128612

,. 

WHEREAS said Real Estate is not located in a Library District, so no notice of annexation is required to any such district and 

WHEREAS the only public road upon or adjacent to said real estate is Illinois State Route 72, so that no notice is required to the township Road Commissioner or the County Engineer, and 

WHEREAS Petitioners have requested annexation of the Real Estate in accordance with 65 ILCS 5/7-l-8t and have complied with all requirements for annexation pursuant to said statute, and ~ 
WHEREAS, the Village Board having determine is in the best interest of the Village, and in furtherance oft e p F c e , welfare and morals that said Real Estate be annexed int ~or te limits of the Village of Kirkland. 

NOW, THEREFORE, BE IT ORD 
TRUSTEES OF THE VILLAGE 

VILLAGE BOARD OF 
AS FOLLOWS: 

SECTION 2. 
the Recorder 
Clerk of DeK b ou 
map of the anne 

1 C erk of the Village shall r~cord in the office of alb County and fi le in the office of the County a copy of this ordinance together with an accurate ory. 

SECTION 3. That the Clerk of the Village shall report the annexation by certified or registered mail to the election authorities having jurisdiction in the territory and the post office branch serving the territory within 30 days of the annexation. 

SECTION 4. That this Ordinance shall> by the authority of the Board of Trustees of the Village of Kirkland, be published in pamphlet form and 
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.. 

,._ ...... _ _ , ·· ··--· . ----- -----

that this Ordinance shall be in full force and effect upon its passage according to law. 

PASSED BY THE VILLAGE BOARD OF TRUSTEES OF THE VILLAGE OF KIRKLAND at a regular meeting thereof held on the 2nd day of June, 2003, and approved by me as Village President on the same day. 
AYES: ----""""'------------

NAYS: ------ ---------,, 

ADOPTED - - ---+--+---------+--1-------
A PPR O VE D_-b_..,,..+~~~-----
PUBLISHED _____ _..,_ ___ ....,__ _____ _ 

ATTEST: 

LESLIE C. BELLAH 

20030 21068 
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PETITION FOR ANNEXATION 
NOW COME David R. Rood, Barbara L. Rood, Robert D. Rood, and Ann M. Rood, the· Petitioners, being first sworn to oath, and the National Bank and Trust Company of Sycamore, Illinois, as Trustee of Trust Number 40-423500, petitioning the Village of Kirkland, an Illinois Municipal Corporation for the annexation of certain terl'itory into the Village, and in support of said petition do state as follows: 

1. The aforesaid Petitioners, David R. Rood, Barbar ~ood, Robert D. Rood, and Ann M. Rood, are all of the principals ofRoo velopment, and are the beneficiaries of Trust Number 40-423500 at ti nal Bank and Trust Company of Sycamore, Illinois , which is;tlte ~J r of record of a certain parcel of Real Estate, hereinafter refe~ · ~~ "Real Estate", the legal description of which is attached hereto 'bt 'A". 
2. The Real Estate described in Exhibi 
or less, in unincorporated Franklin 'E 
north of Illinois Route 72, west of 
Village of Kirkland, I_llinois. 

' "c ns s of 114.27 acres, more 
· is, located immediately 
the corporate limits of the 

3. Said Real Estate is presentl ,,.....3,,v,,,t1 uo s to the corporate limit of the Village, and may lawfully be he Village under 65 ILCS sn-1-1 et. seq. 

4. There are no dwell' 
electors reside ther 

s tly located. on the Real Estate and no 

5. The Real t e is lo a cl in the Kirkland Community Fire Protection District, but no ·c of a nexation to said district is not required, as the Village of Kirklan oe not have a Fire Department, and the property will not be removed from said Fire Protection District as the result of annexation. 
6. The Real Estate is not located in a Library District, so no notice of annexation is required to any such district. 

7. The only public road upon or adjacent to said real estate is Illinois State Route 72, so that no notice is required to the township Road Commissioner or the County Engineer. 

2003 0 2 I O fi R 
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8. Petitioners desire to annex said Real Estate to the Village of Kirkland, pursuant to the provisions of 65 ILCS 5/7-1-8, and have signed this document for said purpose, and have by valid letter of direction caused the JegaJ owner said Real Estate to do the same. 

WHEREFORE, Petitioners respectfully pa·ay that the Corporate Authorities of the Village of Kirkland, Illinois take the fol1owing actions with respect to the Real Estate described in Exhibit "A": 

A. That an Annexation Ordinance be passed pursua t 65 ILCS S/7-1-8 annexing into the Village of Kirkland all of the Re I tate together with the entire width of the right-of-way oflll.~~ Route 72 at all points at which said highway is adjac(}, tolJl ~) state. 

B. That the Clerk of the Village record in th 1 ~ e Recorder of Deeds of DeKalb County and file in th c he County Clerk of DeKalb County a copy of said or~an to r with an accurate map of the annexed territory. \\_ \2: 
C. That the Clerk of the Villa t~~exation by certified or registered mail to the electio tB n ·es havingjurisdiction in the territory and the post offic c serving t rritory within 30 days of the annexation. ~ ~tmy Cl.ruse attah::d rereto 

~~~ 
Barbara L. Rood 

Robert D. Rood 

Ann M. Rood 

-2-

-2003 8 I ,
2
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ST A TE OF ILLINOIS 
} ss 

COUNTY OF DEKALB 

I, the undersigned, a Nota1y Public in and for said County, in the State aforesaid, DO HEREBY CERTIFY THAT David R. Rood, Barbara L. Rood, Robert D. Rood, and Ann M. Rood, personally known to me to be the same persons whose names are subscribed to the foregoing instrument, appeared before me this day in person, and being first worn to oath did in my presence signed, seal and deliver the said instnu n for the uses and purposes therein set forth, as their free and volun~~ nd further that they stated under oath and penalties of peJ.i u (§}~ and every representation contained therein was and u,\f~ 'c()t best of their knowledge and belief. ~ 
Given under my hand and notariabeal t is " day of f'\1;~, 2003. l'"'"""·":oFF iciAt'.°sEAL~·· ........... , ~~ . -} c. r JAMES D. O'GRADY I I Notary Publfc, State of llllnola j I My Commission e,plres 1~-io.05 ..................... Tbis-·pet1tl'O'Ir·'ls executed pursuan n the exercise of the power and authority granted to and veste ffi"'s rustee as trustee of Trust Number 40-4235000. Petitioner exec t(s")p nstrument solely in its capacity as Trustee as aforesaid and n 'ia.)i, own individual capacity, and any individual liability on its 0\ ~ y waived and released. 

In Witness Wh ~itl-o?ier has caused its corporate seal to be hereto affixed► and · s name to be signed to these presents by its __ .Jli.C:.e.J:tes:!$JL__:w_ and attested to by its _____;Soc.;..::.;;..;re=tary=-----

A93 
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ST A TE OF ILLINOIS ) 
) ss 

COUNTY OF DEKALB ) 

I, the undersigned, a Notary Public in and for said County in the State aforesaid, DO HEREBY CERTIFY that __.Jat=m~J.__.,D::nbcl<==-------and 04m M. ~ , personally known to me to be the Vice Presicmt and, _ __i~~t)'....~,:---------~' 
respectively, of THE NATIONAL BANK AND TR COMP A.i"lY OF SYCAMORE, ILLINOIS, and personally known to e o be the same persons whose names are subscribed to the forego=· n · s u ent, appeared before me this day in person and severally ac o ffi t they signed and delivered the said instrument as such offic i and caused the corporate seal of said corporation to be affixed e p suant to authority of said corporation, as their free and voJu t, nd as the free and voluntary act of said corporation, for th&✓e a d u oses therein set forth. 

Given under my hand and Notarial 2003, 

Notary Public 

-4-

I .. 
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This instrument is executed by the undersigned Trustee, not personally but 
solely as Trustee under the terms o°f that certain agreement dated the I st day of 
March, 1995 creating Trust No. 40-423500, and it is expressly understood and 
agreed by the patties hereto, anything herein to the contrary notwithstanding, 
that each and all of the covenants, unde1takings, representations and agreements 
herein made are made and intended, not as personal c~nts, undertakings, 
representations and agreements of the Trustee, ind iv~~ for the purpose 
of binding it personally, but this instrument is c~i~ n delivered by The 
National Bank & Trust Company of Sycamore,. , solely in the exercise 
of the powers conferred upon it as suc~u t u e said agreement and no 
personal liability or personal responsi ed by, nor shall at any time 
be asserted or enforced against I Bank & Trust Company of 
Sycamore, on account hereof,i· c ot nt of any covenant, undertaking, 
representation, warranty or ag ~n lierein contained, either expressed or 
implied, all such personal · ~~~ any, being hereby expressly waived and 
released by the parti s e tC~lder hereof, and b 11 persons claiming by or 
though or under 'd p 1 ~ bolder hereof. 'rjl'+ 

2003 O 2 l 068 
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The legal description of the subject parcel is as follows: 

PART OF THE SOUTHWEST QUARTER OF SECTION 22 AND PART OF THE NORTH HALF OF SECTION 27 ALL lN TOWNSHIP 42 NORTH, RANGE 3, EAST OF THE THIRD PRINCIPAL MERIDIAN, DEKALB COUNTY, ILLThlOIS BOUNDED AND DESCRIBED AS FOLLOWS: BEGINNING AT A POINT ON THE \VEST LINE OF THE NORTHEAST QUARTER OF SAID S;ECTION 27, SAID POJNT BEING IS 11.8 FEET NORTH OF THE SOUTHWEST CORNER OF SAJD NORTHEAST QUARTER; THENCE SOUTH 00 DEGREES 00 MINUTES 47 SECONDS EAST ALONG TiiE WEST LINE OF SAID NORTIIEAST QUARTER, A DISTANCE OF 286.86 FEET TOT NORTHEAST CORNER OF THE SOUTiiEAST QUARTER OF THE NORTHWEST QU . OF SAID SECTION 27: TitENCE NORTH 89 DEGREES 58 MlNUTES 20 SECONDS. S ALONG Tl-IE NORTH LINE THEREOF. A DISTANCE OF 33.00 FEET; J;=•:~~s U 00 DEGREES 00 MINUTES 47 SECONDS EAST, A DISTANCE OF. 4i.42 ; E SOUTH 89 DECREES 52 MINUTES 02 SECONDS WEST, A DIST 5)v. ET; THENCE SOlITH 00 OEOREES 00 MINUTES 47 SECONOS EAS ~ WJ OF 806.40 FEET TO A POINT ON THE NORTIIERL Y RIGHT OF WAY IL t OIS ROUTE 72; TimNCE NORTH 89 DEGREES 54 MINUTES 16 SE~:m:rr,::..,::::•....r ALONG.SAID RIGHT OF WAY LINE. A DISTANCE OF 776.30 FEE O A\:D~r,tt,i THE EAST LINE OF 1HE SOUTHWEST QUARTER OF THE NORTH~ Q ~ - -r OF SAID SECTION 27; THENCE NORTH 00 DEGREES 03 MINU S , NO EAST ALONG SAID EAST .LINE, A DISTANCE OF 2609.88 FEET = r.l-,~ · AST CORNER OF THE NORTHWEST QUARTER OF THE NO -w. .... :-.'\I Q TER OF SAID SECTfON 27; THENCE NORTII 89 DEGREES 57 ~ CONDS WEST ALONG THE NOR1H LINE UfEREOF.A DlSTANCE OF 132 7 E THE NORIBWEST CORNER OF SAID SECTJON 27: THBNCE NOR G ES lS MINUTES 39 SECONDS WEST ALONO THE WEST LINE OF S T QUARTER OF SECTION 21, A DISTANCE OF 1086.26 FEET TO O N THE SOUTHERLY RIGHT OF WAY LINE Of' THE FORMERCHICAOO m E, ST. PAUL AND PACIFIC RAILROAD (ALSO KNOWN AS SOO LI RO ); THENCE SOUTHEASTERLY ALONG SAID RIGHT OF WAY LIN A OF 1481.02 FEET ALONG Ai.'\J ARC OF A CURVE TO THE RIGHT A rus Of S692.65 FEET, FO.RMINO A CHORD BEARINO.,.PF.,SP. • • 6 __ E~~3...MJ1iU.JJiSJ _5 SECJ)ND.§.pA-51" TO THE_END_,<?_F . SAID CURVE~ .......... ,,..T.CE O ... ......,.,c,9 DEGREES t6MINUTES 13 SECONDS EAST ALONG SAID SOUTH£ GH F WAY LINE, A DISTANCE OF 1390.37 FEET TO THE BEGINNING OF A U ; HENCE SOUTH.EASTERLY ALONG SAID SOUTHER.LY RlOJIT OF WAY LIN 9 .25 FEET ALONG AN ARC OF A ClYRVE TO THE LEFT AND HA VINO A RADIUS OF 5779.65 FEET FORMING A CHORD BEARING OF SOtrfH 68 DEGREES 58 MINUTES~ 19 SECONDS EAST TO THE END OF SAID CURVE; THENCE SOUTH 01 DEOREES 36 MINtITES 23 SECONDS WEST, A DISTANCE OF 172.41 FEET. THENCE NORTH 88 DEGREES, 32 MINtJTES, 48 SECONDS WEST A DISTANCE OF 1714 • .50 FEET TO THE POINT OF BEGINNING, · 

A96 2DD3 0 2 I O Ii R 
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ST ATE OF ILLINOIS ) 
) ss. COUNTY OF DEKALB ) 

CERTIFICATION 

I, KATHRYN MCNEAL, do hereby certify that I am the and acting Clerk of the Village of Kirkland, County of DeKalb t o' llinois, and that as such Clerk, I am the keeper of the records and minutes of e ro · gs of the President and Board of Trustees of said Village. I doh r y c (ih t t the foregoing Ordinance hereto attached, entitled AN ORDINANCE ,.,."",,,L,.n.lN.Qi ERTAIN TERRITORY TO THE VILLAGE OF KIRKLAND, ..,._,.,~r..;. JNTY, ILLINOIS is a true and correct copy of an Ordinance duly passed v at a duly authorized and regular meeting of said President and Bo f r te e a on the.,l~ay of ::S /J.rtJ...,,. , 2003 at which time the Village ~an Trustees present voted AYE, _j)__ Trustee voted NAY, whereun r 'n tte was declared duly passed and was thereupon approved by said Presid · 

200302 f068 
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EXHIBIT G 

A98 



SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM

128612

ORDINANCE 03-08 

AN ORDINANCE AMENDJNG 
THE ZONJNG MAP OF THE 
VILLAGE OF KJRKLAND 

ORDINANCE NO. 03-08 

WHEREAS, Rood Development is the ownel' of certain real estate annexed into the corporate limits of the Village of Kirkland, by Ordinance No. 03-07, adopted this 2nd day of June, 2003, which property is legally described as set forth in Exhibit "A" attached hereto, and 

WHEREAS, Rood Development has filed an application with the Village requesting that, upon annexation, the zoning map of the Village of Kirkland be amended to zone said real estate partially R~l, Residential, Single Family, Low Density, and partially RA, Residential, Multi-Family 
WHEREAS, a hearing was duly scheduled befol'e the Plan Commission of the Village of Kirkland, notice of which hearing was published, within the titne period xequired by statute, in the DeKalb Daily Chronicle, and . ~ .... 
WHEREAS, said hearing was opened on February 27, 2003 at 7:00 p.m. in the Village of Kirkland Municipal Building, 511 West Main Street, Kirkland, Illinois, and 

WHEREAS, the Village Plan Commission hea1·d the testimony of witnesses duly sworn and consic;lered the evidence presented by the applicants, and 
WHEREAS, the Village Plan Commission has, following said public hearing, recommende_d that the Village Board adopt an ordinance amending the Village Zoning Map to zone the subject property, in its entirety, R-1, and 
WHEREAS, Rood Development has advised the Corporate Authorities that it accepts the 1·ecommendation oftlm Village Plan Commission, and 
WHEREAS, said real estate is the subject of an annexation agreement between Rood Development and the Village of Kirkland, approved by a two-thirds vote of the corporate authorities on May 5, 2003. 

A99 
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WHEREAS, the Village Board of Trustees of the Village of Kirkland, after considel'ing the recommendations of the Planning commission has determined that it is in the best interest of the Village of Kirkland that following am1exatio11 the subject property be zoned to the R"l District. 

NOW, THEREFORE, BE IT ORDAINED BY THE VILLAGE BOARD OF TRUSTEES OF THE VILLAGE OF KIRKLAND AS FOLLOWS: 

SECTION 1. The Official Zoning Map of the Village of Kirkland, Illinois, Section 9-13 M 13 of the Village Code of the Village of Kirkland, as previously adopted is hereby amended to·show that tho subject property has been added to the Village of Kirkland and placed in the Rwl, Residential, Single Family, Low Density, District. 

SECTION 2. That except as set forth heretofore, t~e Official Zoning Map of the Village of Kirkland, Illinois, as previously adopted, and as heretofore amended, shall remain in full force and effect in all respects. 

SECTION 3. That this Ordinance shall, by the authority of the Board of T1ustees of the Village of Kirkland, be published in pamphlet form and that this Ordinance shall be in full force and effect upon its passage according to law. 

PASSED BY THE VILLAGE BOARD OF TRUSTEES OF THE VILLAGE OF KIRKLAND at a regulal' meeting thereof held on the 2nd day of June, 2003, and approved by me as Village President on the same day. 

AYES: ___ ---'-~--------

NAYS: __________ ___ _ 
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\ 

ABSB1'f';f1 3 
------ - --- -

ADOPTED & .-cJ_ - D.3 
APPROVED &;;- ;;;i - o3 

PUBLISHED &, ,, ;) - 0 3 

ATTEST: 

A101 
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EXHIBIT H 
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IN THE CIRCUIT COURT OF T,HE 231'd JTJDICIAL CIRCUIT 
DcK.ALll COUNTY, ILLINOIS 

VILLAGE OF KIRKLAND, ) 
a municipal col'poxation, ) 

) 
Plaintiff, ) 

) 
v. ) Case No. 2019 L 33 

) 
KIRKLAND PROPERTIES HOLDINGS ) 
COMP ANY, LLC I and KIRKLAND ) 
PROPERTIES HOLDINGS COMPANY, ) ucn ) 

Defendants. ) 

AFli'IDA VIT OF r AUL MADSEN I 
p 

I, Paul Madsen, under oath state as follows: 

1. I am the Vice President of Operntions at Heritage Title Company and have extensive experience in searching title records. A true and coneot copy of my resume is attached hereto as Exhibit A. In connection with this affidavit and the matte1·s contained hereb, 1 reviewed and analyzed online records of the DeKalb County Recorder's Office including but not limited to the documents 1·eferenced in this affidavit 

2. Part of rny job duties as the Vice Pl'csidont of Operations at Heritage Title as well as my previous positions for the past 33 years, is ascettaini.ng tho ownel' ofrecol'd oheal property, evaluating the status of title and any matters affecting title such as, among othel' tbings, mo1tgages1 easements, liens, declt1rations of covenants and so on. 

3. As it pertains to this case, with respect to Lots 49, 50, 56, 57, 58, 59, 60, 61, 62, 71, 72, 73, 74, 78 and 108 in Hickory Ridge Subdivision Phase One, the owner of record of such lots as of August 18, 2020 1s Kh'kland Properties Holdings Company, LLC I which has been the case since January 31, 2017 when document no. 2017000771 was recorded with the DeKalb County Recol'del''s Office. 

4. As it pertains to this case, with respect to Lots 16, 17, 18, 19, 20, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 36, 37 and 38 in Hickory Ridge Subdivision Phase Two, the owner of record of such lots us of August 18, 2020 is Kirkland Properties Holdings Company, LLC II which has bee~1 the case sluce Jani.1a1y 31, 2017 when such document no. 2017000712 was recorded with the DeKalb County Recorder's Office. 
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S. With 1·espect to title to such lots desol'ibed nbove, Ku:kland Properties Holdings Compa11y, LLC I and Kirkland P1'0pe1'ties Holdings Company, LLC lI are the successol' owners of record relative to Plank Road, LLC which was the previous owner of record of such lots by virtue of a deed recorded as document no. 2011013159 on December 11, 2011 with the DeKalb County Recordel''s Office. 

6. Plank Road, LLC was the successor owner of record, with respect to the land comprising such lots, to The National Bank & Trust Company of Sycamore as trustee pursuant to a Trust Agt·eement dated tho is1 day of March, 1995 and known as Trust No. 40-423500 which was the previous ownel' ofrecord of such land comprising the lots by virtue of a deed recorded as document no. 2002002739 on February 2, 2002 and re-recorded as document no. 2004002818 on February 13, 2004 with the DeKalb County Recorder's Office and which was l'orecorded thereafter. 

7. I can competently testify as to the statements made herein. 

FURTHER> AFFIANT SAYETH NAUGHT, 

Subscl'ibed and swot·J}Jto. before me 
th· of , HV3 , 2020. 

<?frv' -~,.,.,,.,,.-._,.,.,,,..-.,..,.,.,..~ 
CfFICIAL SEAL 

JRAVSON 
NOTARY PUBLIC. STATE OF ILLINOIS 
ti( COMMISSION EXPIRES:0\/16/22 
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Oll,JECTlVJ!; 

Paul lt. Matlsen 
pi.nadsen@htc24 x.7 ,oom 

(8 t 5)~509-3754 

., ,• ., . , , . 
'• " f 1 , , I • • 1 I •i ' 1 • '~ • 

i►.URMAf,mN'f: 
12969 Al'oorernrn ·ol' 
Belvidere, I[, 61008 

'l'o obb\111 n J)Osltlon ln I\ oomµnn>' 11ml tfomoh9h'll.tc8 my vulunbfo Hilo knowledge, problem•$Clvlug, and 
temnwork skills 

Hc1·1tnge Title Compm1y 
1'1' o/Oparaf/011s 

• Res1iollsih!o for all dnlly ncllvllios of all fcnm memho!'S 

Cl'ystal Lnko~ lL 
July 2000 - )>resent 

• MCllllloln rolatlonalllpa vln tolopl10110, omnll 1111d face lo fao11 wl!h olll,)lll$, })O\entlnl 0!101114 n11d u111ployeos 

• Helped liwr<1aRed mol'kl)t shnro n·om <2¾ to >20¾ 11nd eontln110 to liolp tht, conipnny grow. 

• Coustnritly workl11g fol' a boltcl' team oud compauy with foouslng on ~ei'Yloe. 

'l'lco1· 'fUlc lmim·1111ce Cotnpnuy 
Esc1·ow Closcr/Co11stmof/011 Ofl~ce1flJn111ch Mmrc1gel' 

Univenml Title Scl'vicos 
Se,wche11Closfng 0/flcur 

Sclurntnbiu:g/Cry:itflt Lako1 TL 
Awl/ /990 -J11ly 2QOQ 

Crystal Lake, IL 
M«)I, 1~8'1- llprllJ Y90 

SKILLS Computct· 
Ope1'(1//11g 5)1s/0111J 

• Bxpurlcncud in lloth Wh1dows and MM operntlng syalems 

Sojlwar'1 

• Bxper!unccd In Mlcrosvl\ Word, Bxc1,1l, Outlook wllh Buslnoss Cont11ot M11nago1; T13AM, Rtt111q11cst 
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' • I J •t' 
I I 

-FILW ron ~f:C~RO 

0 '.#£..3 ~ 
D£KAt.e r,ou rt- • .it. 
lf O[C .:.g AM IOI 07 'g; '·( 

~ ~ 
~~ I 

t 
J53l~°f , DEE» 

THlS IN.Oti:N'l'URte Mnd~ this 3olh dny~ o I A,D,, 
botwcen The Ntillonnl llftllk & •rrnst Compnny o S 1 ► ~onmol'c, 
Co\lnty of Do Kalb 01,d Stnlo or llllnols, a n soolntlon, ns 
trnsteo u11do1· tho provisions of' 11 de<id d~ u 11 dul)' recorded t111d 
dollvcrcd lo said u·ustco pursuant too r 1 (I tho 111 dn)' of Maroh, 
1995, 11ncl known os Trust Nun~ • 3 ~O~ ni1y of tho '1rst port, t\nd 
PLANK ROM>, Ll..C, l\n Illlno s I 1b!W '/ tQtnpnny1 or lhe City ot 
S)'C{llt'loro, County of DoKnlb., Stnl ol rty oftlie second pnt1. 

WJTNESSETff, lhnteJ~l o tho fll'St pnl't, hi 0011stdomtlo11 of' tho 
sum of Ten mid 1101100 oN~ 10.00) nnd othe1' good and v11l1111blo 
0<>nsldotrillo11 In h1md I oi y grnt1ti soll pnd convey unto snld pntty of 
tho aocond b I win ii;l'lbcd ronl o,111to, sllu111od In DoKnlb County. 
llllnols, t 

Seo Uxt1lbft t ho1·vto 

togolhor w nts ond appurtonancos thorol111to uo\onglng, 

'A'O 8A VE AND TO HOLD the SAtno unto BAid })Al't)' of the scoond pnrt nnd to 
Iha fll'Ol)er uso, bunont and behoofQfsald pmty of tho second pnit forever, 

BXBMPTUNDC!R PROVISlON$0F PAnAORAPH (I) 017 
sacrroN 31-45, RBAL BSTATBTRANSFBR 1'AX LAW 

I\MRCURllDNT 700761901,1 30,Nov,1 I 161~9 

°' lf.) -M -C) -.... 0 
N 
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THIS DEtl> Is exeoulocl J)lll'SHOlll to nnd In the exerolso Of lho llOWOr 11110 nuthorlly gnmtod to 1md vos1cd In sflld lrusrco by tho torms of sl\ld deed 01' doods In ttusl dollvorcd lo 1mld 11·usl110 cmd pursunnt lo lho 1n1st ngrllemom nbovo monlloncd, 'l'hls deetl Is mndo subj8ot to tho llon of overy <lt1ocl or morts11s1.1 (It' 1my thero bo) of rocotd In snlcl oou11ty glvon to seo111·e the f)t\)'mout ormonoy on~ 1·omnlnlng \lllrolonse<I nt tho dnto of the delivery horcof und lo till unpuld tuxes 1111d specl11I 1\ssessme111s, If MY and to 11ny enou111bm11cos n11d roslrlollon of reuord, 

IN WITNltSS WHEREOF, s11ld pnrly ot'tho flr~I pm1 11, eo s nusecl to he hereto nmxed, nud lt118 c11\1Rcd his m1mo to bo stalled to t1ixo p ~ o ond year first above wrlUon, ~ 

m st Company of 
onnlly b111 11s trusleo 

AM1l¢UJIIHIH1'1007dl90l,I ~Mlov,1109136 

2 0-11 0 I .3 I 5 9 
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AMUCURRUtO' '100761901,l 30.Nov,I I 09:16 
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Bxhlbll 1 

LoBnl Doscrl1ltlo11 of Phnsos I & 2 or Hloko1·y Rldgo 

(001\llnucd] 

/IMllCUlllllllff100761901,l 30,Nov, I 109:l(I 

'io:1:1 0 I 3 I 5 9 
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01-?.7-177-000 (AFFECTS LOT 72, PARCEL 1) 
01" .. 27-177-009 (AFl:ECTS LOT 13, PARCEL 1) 
01 .. 21-111 .. 010 (Al'=Fl!C,-s U>l 74., PARCEL 1.) 
01-27-177•01'1 (AFFECTS LOT 78,, PARCl!L 1) 
01 .. 27"201-001 (AFFECTS LOT 100, PARCEL 1) 
01w22~376 .. 001 (AFFECTS l.O'( 13, PARCF,L 2) 
01-22"376-004 (AFFECTS LOT 16, PARCEL 2) 
01"22-376-006 (AFFECTS LOT 17, PARCEL 2) 
01-22~376 .. 000 (AFFECTS LOT 10, PARCEL 2) 
01•22-316-007 (AFFECTS LOT 18, PARCEL 2) 
()1 .. 22-3 73 .. 001 MFFl!CTS L01' 20, PARCEL 2) 
01-22-373-006 ~AFFECTS LOT 24, PARCEL 2) 
01-22•372M001 (AFF~CTS LOT 26, PARCEL 
01w22-372-002 (Ar-FrCYS LOi 26, PARCEL 
01 ~22.-372"000 (AftrECTS LOT 27, PARCEL 
01-22"312-004 (AFFECTS LOT 20, PARCE 
01 .. 22-373-006 (AFFECTS LOY 29, RO L 2) 
01 .. 22 .. 373 .. 001 (AFFECTS LOT 30 CL 
01~22~373~000 (AFFECTS LOT 3 ,rHnN1:to.1,2 
01-22-373-010 (AFFECT$ LOi~ E 
01"22-374-001 (AFFECTS LOY! = 2) 01-22-374-002 (AFFECTS LOT 3 R C 2) 
01-22-374-00a (AffECTS LOT NiA L 2) 
01-22-374-004 (AFFECiS ~ ROEL 2) 
01-22~374"006 (AFFECTS ~ RCEL 2) 

COMMONLY ICNOWN AS o ll~t1J 111\led In Phnscs I and~ of Hlokor)I Rldgo 
Subctlvlslollt KlnaslollJ 11111101 "-.,,/ . 

i\MllCllRRUlff700761901,I JO,Nov,U 09:16 

0011 0 I 3 l 6 9 
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LAW OFFICES 
ZUKOWSKI~ ROGERS, li'LOOD & MCARDL~: 

.50 VIRGINIA STREET 
CRYSTAL LAKR, ILLINOIS 60014 

MICHAEL J. SMORON 
m~_moron@:r,rf1nll\w.com 

Via Certified A1ail 
Kirkland Properties Holdings J ,J ,C I 
c/o Colin Anderson, its registered agent 
5~ W. Downer Place 
Aurora, IL 60506 

fil~~ .1-r!'n1 l:.iw .t;QI}! 

May 8, 2019 

Re: Hickory Ridge Subdh1ision - Phases 1 nncl 2 

Dear Mr. Anderson: 

(815) 459•2050 
FAX (815) 459-9057 

We represent the Village of Kirkland. lt is our understanding that Kkkland Properties Holdings LLC I owns 15 lots in the above-referenced subdivision. 

The relevant annexation agreement provides in part as follows: 

Section 10. Roadways. 
The Landowner shall constrnct all roadways required to be developed on the Subject Prope1ty. Said COllStt'UCtio n shall be corn'pletcd in accordance w.ith the Village's standards and ot'dinances, t:xcept that 

(A) All roads constructed shttll have a 66 foot rightwof-way and a 24 foot paved surface centered over a 26 foot wide, l 2u deep gravel bedrock surface, with ditches having a minimum depth of 18'' on both sides, which shall drain to one o·f the areas described in Section 11. AH roads shall be paved in two I ½" lifts. Prior to the occupnncy of any building, the gravel base shall be constrnctcd to the approved thickness. Once 50% of the buildings in a partic\1lar phase arc occupied, no futther occupancy permits shall be issued for !hat phase until the first layer of the bituminous surface has been ins1alled tlu·oughout that phase, Once 80% of the buildings in a particular phase are occupied, no further occupancy permits shall be issued for that phase until the final layer of the bituminous surface has been installed tbroughoul that phase, The Landowner shall maintain the stone base and shall seal coat the same to contl'pl dust if required by Village pl'ior to the installation of the bituminous surface, Landov-.mer shall he responsible for maintenance and snow removal on all roads in the subdivision until satd roads are accepted by the Village. Upon the proper completion of the street construction, the Village shall promptly accept such impl'ovements and thereafter maintain such improvements~ 
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Znkows}d, Rogers, lllood & McArdle 

Kirkland Propc1tics Holdings LJ ,c I 
May 8, ?.01.9 
Page 7. 

It also provides in part as follows: 

Se9_tion 14. J rrevocable J.,etter of Qrcdit. 
In lieu of a construction bond or development bond or bonds, the Village will require an irrevocable letter of credit from a financial institution lo guarantee construction and quality of all public foci Ii ties lo be constructed in any stage or unit of development for which approval is sought. Said letter of credit shall be in the amounl of one hundred percent (I 00%) of the contract cosls of construction of all of the ·public facilities in the unit ot· stage 01· one hundred twenty five percent ( 125%) of Landowner enginee1•'s contract estimate for the unit or stage as appl'Ovcct by the Village Engineer; and said letter of credjt shall be payable to the Village. 

There is no such letter of credit securing Kirkland Prope1ties HolcJings LLC I's obligations under the annexation agl'eement. 

Demand is hereby made by the Village of Kirkland that Kirkland Properties Holdings LLC I deposit such letter of credit in the amount of $357 >294.72 (15 lots/82 Jots (.182) x $1,570)526.25 =-=$285,835.78 x 1.25). $1,570,526.25 is lhe amount the Village believes is necessary to complete and repair the roads in the subject devclopn1.ent. 

Sincerely, 

Michaei J. Smoron 

MJS:cw 

cc: Brad Stewa1t (via email) 
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• Comploto ltoms 1, 2, tind 3, 
• Prlnl your name and address on the reverse so thul wo ow1 ralum lhe card to you. 
• Attooh !hi$ ootd to lhe baok of the rnaRplece, or on tho front if space porm!ts, 7:-Article Address11d lo: - - - - - - - ----

k r' v- td(tvtcl A"Dpi1ht.S Hoklrr,~r l-L:i 
C/ () Cb l ,· 11 Ande,y:{O/'t &ntsk-vo.l J.t:t-
5 'j f)J , Downe.v Pfo(I .. <!_ j 

Ai,4,0 I' lL; .J-l. ~ 0 9) ~ 

lllllllll llll lllflll llllllll llll I! !11111111111 

X tJ Agenl 
□ Addressee ; 8. Rooc!VGd bl··· .......... .. ··-, --, • ... "of Delivarv ( 

0. Is dcllve~• ,. 
ii YE-~ ,.., ,.,. Ll. &·,_ 

3, Service lypo □ f>rlortty I~ 1:Jcp1es~ I) Aduk S!l)lllllll(C) n Rogla!orc(I Mall•" .~~ Slj)f\/!!IUO flo31rlo!cd Oo!iVOIY O flO(l)~emJ MaU Res!rCo!,d J;l'oo)!netl M"'t~ Oal/Vory 
9590 9402 4914 9032 6405 36 rJC<Ytllln<lMallRC.Slr!G!OdOe~Vcry Dllot~inliecelpflor 

--------------------1□ CoffO(llOII Ocllvory . Morc,hRl?(!lJ,U ·, I 
2, ArlfrJ., /Jnmhnr fTmn.,(l'r Imm .,e,vlce lallt>JI . • , _ - · 0 Co.locJ on, Oe.~qzy llostrfciod Do!11oe,y U S!lil\aluro o6nl1r1Mllonl,.. ·• 

· · ·· ·• { ,, -:- , :!":';: ~ '1" ·,r O stgnalura Connrmalfoo 7019 0 1 h O O □-□b 8 9 ti 4· 8 no~ otod OcfiVCiy nea!rio!ed DoPve!Y . . . PS Form 381 i ' July 2016 PSN 7630-02-000·906$ 

r 
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LAW OFFICES 
ZUKOWSKI, ROGERS, FLOOD & MCARDLE 

50 VIR.GINIA STREET 
CRYSTAL LAKU1 ILLINOIS 6001.4 

MJCHAEL J. SMORON 
n)11n<>r~~ili.r.fmlil.w.,__c.ill.l.1 

Via Certified li1ail 
Kirkland Properties I Io I dings J ,J ,C II 
c/o Colin Anderson> its registered agent 
.54 W. Downer Place 
Aurora, IL 60506 

W\\W. zrlh1l11)V,t-<.~\!.\ 

May 8, 2019 

Re: Hickory Ridge Subdivision - PhascR l nnd 2 

Dear Mr. Anderson: 

(815) 459-2050 
PAX (815) 459-9057 

We represent lhe Village of Kirkland. H is our understanding that Kirkland Properties Holdings LLC II owns 19 lots in the above-referenced subdivision. 

The relevant aunexation agreement provides in part as follows: 

Section l 0. Roadw~§1.,_ 
The J .andowner shall constl'Uct all roadways required to be developed on the Subject Property. Said construction shall be completed in accordance with the 
Village's stanc\ards and ordinances, excepl that 

(A) All roads constructed shall hnve. u 66 foot right••of.-way and a 24 foot paved surface centered over a 26 foot wide, 12" deep gravel bedl'Ock surface> wilh ditches having a minimum depth of 18,► on both sides, which shall drnin to one of the areas 
described in Section 11. All roads shall be paved in two 1 W1 lifts, P1for to the occupancy of any building, the gravel base shall be constructed to (he approved thickness. Once 50% of the buildings in a particular phase are occupied, no further 
occupancy permi ts shall be issued for that phase until the first layer of the bituminous surface has been installed throughout that phase. Once 80% of the buildings in a pa11icular phase are occupied) 110 further occupancy permits shall be issued for that phase until the final layer of the bituminous surface has been installed throughout that phase, The Landowner shall maintl\in the stone base and shall seal coat the same to control dust if required by Village prior to the installation of the bituminous surfoce. Lan<lowncr shall be responsible for maintenance and snow removal on all roads in the subdivision until said roads arc accepted by the Village. Upon the proper compJetion of the street construction, the Village shall 
promptly accept such ·improvements and thereafter maint"in such improvt,rnents~ 

A116 



SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM

128612

Zukowslu, Rogers, Flood & McArdlc 

Kirkland Properties Holdings LLC II 
May 8, 2019 
Page2 

It also provides in part as follows: 

,S.9,ction 14. Irreyp~ablc Letter of Credit. 
In Heu of a construction bond or development bond or bonds> the Village will require an h'revocablc letter of credit from a financial institution to guarantee construction and quality of all public facilities to be constructed in an.y stage or unit of development for which approval is sought. Said letter of credit shttll be in the amm.rnt of one hundred percent (100%) of the contract costs of construction of all of the public facilities in the unit or stage or one hundred twenty five percent ( 125%) of Landowner engineer's contracl estimate for the unit or stage as approved by the Village Engineer: and said letter of credit shall be payable to the Village. 

There is no such letter of credit securing Kirkland Properties Holdings LLC JI's obligations under the armexation agreement. 

Demand is hereby made by the Village of Kirkland that Kirkland Properties Holdings LLC II deposit such letter of credit in the amount of$453,489.44 (19 lots/82 lots (,231) x $1,570,526.25 = $362,791.55 x 1.25). $1.570,526.25 is the amount the Vil1age believes is necessary to complete and repair the roads in the subject development. 

Sincerely, 

Michael J. Smoron 

MJS:cw 

cc: Brad Stewart (via email) 
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-.cSE.NOEA:.cOMPLf=TE.TH/S'SECTION. ''1 ·' ,. , ·' · , , • • ... ' . : . • ,t \·,, . ' ' ' ,· ·, ,, 

■ Complete Items 1, 2, ru1u 3, 
II Print your namo and nddross on tho reverse so that wo can return the curd to you. 
• Attaoh this onrd lo the back of the mollplece, or on the front Jr space permits. 
1, Arllolo Addresaedl~ 

I{ 1v \<.lttn .:! ~11ip.e.rHc s t-lold.11-vf• L~ ~lo 0,oli'"' ~Jt..rGD1, l'~:;fc.y.d_r~ 
5 4· w, 'l)own-'-r Plet.c:~ "-i'"""+ 
A-u..~--on:i...

1 
.:C-L (po s 6<.p 

. COMPLETE ,rH1s·sEc'r10N au im.i.iERY · . , . : ',' -- l • ,,, • ',, • • I ' ,, 

A. L'1re _ _...,. □ A11onl ~ ------- □ Adc/rossce e. Rccelvcd by (Printed Nom&)_ l C, flale of berlvo.,y ; 

_ D. 1$ clollvery address dlf(erent 11nm ii · -, · •:..., If YES, enter do!lvcry adr' 

II lllllll llll lllllllll llllll ltll I I Ill llll II Ill g ~[iTu
0

~!: Rcslrlcleo Ool!vciy ~/tilled MBlr® 

0 Priority Milli E"xpron® 
U Registered Mall'" 
□ Reol$\ercd MoH Reslrlctcd Deflve,y • . 

9590 9402 49'14 9032 6406 67 oce,liltedM~IIRest1to1e<1oi:nveiy ---~---,-,------------1 rJ Colloot on Oullv~,y 2, Artlelo Nurnbor (Thms(er from so1vloo /obel) D Colteot on Delivoiy flo•!ri<ltod OoliVory 0 lllau,erl Mall 
J M•il floslrlclud Delvory 600) 

U RolUr/1 Rn<:o!pt for Me,chandlso 
[J S/gnnt1110 COnffrmntlon"' 
0 Sl()lll!IUro OonlltmaUO<I 

ltolr!Cled OellV01y 7019 0160 □000 8964 8016 PS i-orm 3811, July 201 ti PSN i'630·0~-uw-oov;, DOJll()stlo Return Receipt 
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LAWOP.l?ICHS 
ZtJl(QWSlCT, ROGERS, li'LOOJ> & MCARDLE 

50 VIRGINIA STRBB'r 
CRYSTAL LAKJ1;, ILLINOIS 60014 

MICHAEL J. SMORON 
@_rmmm@zrfmla ,y-!~ 

Via CeJ'ti(ie<l Mail 
Kirkland Propcxties Holdings LLC I 
c/o Colin Anderson, its registexed agent 
54 W. Down.er Place 
Aurora, IL 60506 

}\'WW .zrfmlaw.cram 

February 8, 2019 

Re: Hickory Ridge Subdivision - Phases 1 and 2 

Dear Mr. Anderson: 

(815) 459-2050 
FAX (815)459-9057 

We represent the Village of Kirkland. It is our understanding that Kirkland Properties Holdings LLC I owns 15 lots in the ubove~rcforenced subdivision. ;: 

The relevant annexation agreement provides in part as follows: 

ScctionJ O,Road:ymys. 
The Landowner shall construct all roadways required to be developed on the Subject Property. Said constructio11 shall he completed in accordance with the Villagc,s standards and ordinances> except that 

(A) AH roads constructed shall have a 66 foot right-of-way and a 24 foot pa11ed surface c~mtered over a 26 foot '"'ide, 12,, deep gravel bedrock surface, with ditches · having a minimum depth of 18'' on both sides, which shall drain to one of the areas described in Section 11. All roads shall be paved in. two 1 W' lifts. Prior to the occupancy of any building, the gravel base shall he constructed to the approved thickness. Once 50% of the buildings in a particular phase are occupied, no further occupancy permits shall be issued for that phase until the first layer of the bituminous surface has been installed throughout that phase. Once 80% of the buildings in a particular phase are occupied, no further occupancy permits shaJl be issued for that phase until the final layer of the bituminous surface has been installed throughout thut phase. The Landowner shall maintain the stone base a11d shall seal coat the same to control dust if required ·by Village prl.or to the installation of the bituminous smface. Landowner shall be responsible for maintenance and snow removal on all roads iu the subdivision. until said l'Oads are accepted by .the Village. Upon the proper completion of the street construction1 the Village shall p1·on1ptly nccept such improvements and thereafter maintain such imp1·ovements; 
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Zukowsld, Rogers, Flood & McArclle 

Kirkland Properties Holdings I ,J .C I 
February 8, 2019 
Page2 

It also provides in part as follows: 

.Section 14, Inevog~ble L~tter of Credit. 
In lieu of a construction bond or development bond or bonds) the Village will require an irrevocable letter of credit from a financial institution to guarnntee construction and quality of all public facilities to be constructed in. any stage or unit of development for whi0h approval is sought. Said letter of credit shall be in the amount of one hundred percent (100%) of the contracl costs of construction of all of the 1mblic facilities in the unit or stage or one hundred twenty five percent (125%) of Landowner engineer)s contract estimate for tl1e unit or stage as approved by the Village Engineer; and said letter of credit shall be payable to the Village. 

'fhei-e is no such letter of credit securing Kirkland Properties Holdings LLC l's obligations under the annexation agreement. 

Demand is hereby made by the Village of Kirkland that Kkkland Properties Holdings LLC I deposit such letter of credit in the amount of $357,294.72 (15 lots/82 lots (.182) x $C570,526,25 =- $285,835.78 x 1.25), $1,570,526.25 is the amount the Village believes is necessary to reconstruct the roads in the subject dcvclop1nent. 

Please Jet us know no later than Febrnory 15, 2019 as to whether such letter of credit in . such amo1.1nt is forthcoming. Thnuk you. 

Sjncercly, 

~~~~--
Michael J. Smoron 

M.JS:cw 

cc: Brad Stewart (via email) 
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• Complolo Items ·1, 2,·ond 3, 
■ Print your name nnd address on the reverse so that we con rulurn the cord to you. 
• littach this cord to the back of tho maMpleco, 

• __ or on the front_ !f space_ p~ -----,,'·• 1. Mlclo Addres~ccl 10: · · . . i!' 
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9590 9402 393580601088 81 

3, Se,vtce "fypo · 
a Aduft $1!jnature· 
u Adult sronnlvro Ros\1loted n~tvtry 

enlllcd Mall!> 

Cl P,lor!ty M3II ExJ)l&s.\® 
0 Regls\ertd l,4aU•ll . 
□ lleolstorcd Mall Ru!rlolcd O&!lve,y 
t:1 Heturn Rr.colpl for 

Mc:cha.'ldlse 

1.1 ~ ,trned Moll rtoslrlclcd Oe~'IOIY ·- - -~---'I Cl Collccl OR Uotlvmy 21 Article Number (11-ansfer from 'aerv/cc(llb&/1 0 Cnlir.cl on llellvo1y Re•l<IOled fJollvery b Sl()nat..., Conn,rnatlon"' 
U Slgnolu<e Ccnfim1'1llon : 7018 2290 00□1 2028 6172 

j PS For~ 38 ii, July 2015 ~SN 7630:02·000-9053 
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LAWOFFrcns 
ZUKOWSKI, ROGEHS, FLOOD & MCARDLli: 

.50 VJROTNIA STREET 
CRYSTAL LAKJC, ILLINOIS 60014 

MIC'! IAEL J. $MORON 
msinoron@zrt,"mlnw ,f.Qill. 

,Via l"ertified Mall 
Kirkland Properties Holdings LLC JI 
c/o Colin Anderson, its registered agent 
54 \V. Downer Place 
Aurora, IL 60506 

ww w .zrfillli!~.QQU! 

February 8, 2019 

Re: Hickory Ridge Subclivision - Plrn.scs 1 ~nd 2 

Dear Mr. Anderson: 

(8 I 5) 4 59-20.50 
FAX (8l5) /459-90.57 

We represent the Village of Kirkland. It is our understanding that Kirkland Properties Holdings LLC JI owns 19 lots in the above-rn1erenced subdivision, 

Tile relevant annexation agreement provides in part as follows: 

~tion l 0. R.oadway_s .. 
The Landowner sh.nil construct all xoadways required to he developed on the Subject Property. Said constrnction shall be completed in accordance with the Village's standards and ordinances> exceJ)t that · 

(A) All roads con.sb.-ucted shall have a 66 foot right-of-way and a 24 foot paved surface centered over u 26 foot wide, 1211 deep gravel bedrock surface, with ditches having a minimum depth of 18" on both sldes, which shall drain to one of the areas described in Section 11. All roads shall be paved in two 1 ½11 lifts, PdoJ' to tlie occupancy of any building, the gravel base shall be constrncted to the approved thickness. Once 50% of the buildings in a pm·ticular pha~e arc occupied, no .further occupa~cy permits shall be issued for that phase until the first layer of the bituminous surface has been. installed throughout that phase. Once 80% of the buildings in a particular phase are occupied, no further occupancy permits shall be issued fol' that phase until the final layer of the bituminous surface has been. installed throughout that phase. The Landowner shall maintain the stone base and shall seal coat the same to control dust if rnqufred by Village prior to the installation of the bituminous surface. Landowner shall be responsible for maintenance and snow removal on all roads in the subdivision until said roads are accepted by the Village, Upon the proper completion of the street construction, the Village shall prorn.ptly f\ccopt :mch im1H"ovements and thereafter maintain such imprnvcments; 
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Zukowski, Rogers) )?food & McAr<lle 

Kirkland Properties Holdings LLC II 
February 8, 2019 
Page2 

lt also provides in pal't as followR: 

Scctim1 14,_Jrrcvocable Letter 91 Credi!. 
In lieu of a construclion bond or development bond or bonds, the Vi1lag~ will require an irrevocable letter of credit from a financial institution to guarantee construction and quality of all public facilities to be constructed in any stage or llnit of development for which approval is sought. Said letter of credit shall he in the amounl of one hundred percent ( l 00%) of the contrnct costs of constrnction of all of the public facilities in the unit or stage or one hunqrcd twenty five percent ( 125%) of Landowner engineer's contract estimate for the unit 01· stage as approved by the Village Engineer~ a11<l said letter of credit shall be payable to the Village. 
There is no such letter of credit securing Kirk.land Properties Holdings LLC H's obligations under the annexation agreement. 

Demand is hc1'cby made by the Village of Kirkland that Kirkland Properties Holdings LLC II deposit such lclter of credit in the amount of $453,489.44 (19 lots/82 lots (.231) >:. .$1,570,526,25 = $362.791.55 x 1.25). $1,570,526.25 is the amount the.: Village believes is necessary to reconstntct the roads in the subject development. 

Please let us know no later than Febmary 15, 2019 as to whether such letter of credit in such amount is forthcoming. Thank you. 

Sincerely, 

?~~-
Michael .T. Smoi:on 

MJS:cw 

cc: Brad Stewart (via email) 
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File Description : Impounded document, filed 
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ORDER 
Judge Coun Rcponer 

should be sent to: 
~ has been sent to: 

FILED 
DEC 07 2020 

Lori Grubbs 
Clerk of the Circuit Cou,1 
DeKalb County, llllnois 

Plaintiff Attorney 

Defendant Allorney 

Plaintiff present in Open Court: 0 \'cs O No 0 Yes O No 

Continued to: 

Time: 

Jud e: 
For: M~tion 

Trial 

Courtroom: 

Entry of Judgment 
Olhcr: _________ _ _ 

Amount of .Jud ment: $ 

Amount of Costs: S 

/\mount of Allornc ·'s Fees: $ 
Judgmell\ in Favor of: 
lO Plaintiff _________________ _ 
10 Defendant _____ _ 

and against 

[Q Plaintiff __________ ___ _ 
10 Defendant __________ __ _ D It appearing to the Coun that service has not been made on the Defendant, rr IS ORDF.l(ED that this cause be continued to the place and time set fonh herein. D IT JS ORDERED that lO Alias [0 l'lurii:::s Suinmons be issued and this cause be continued lo tl1c place and time set forth herein. D On the Motion or _ __________ IT JS OJU)EREI>" that this cause be continued to lhc place and time set rorth herein. 

□ [X1 
IT IS ORDERED that Judgment be emered ~ e.,rorth herein, in the amount indicated, tog~ther with costs. IT IS ORDERED that this cause be dismis~e~ with prejudice 01 without prejudice s to: 

~ IT 0~ 

/2 

13o,cd Or<k.-r 
Rei•. 05-16-16 

Enter: 
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VS. 

JUDGE 

l/4// .. ,. 
DEPUTY CLERK. 

IN THE CIRCUIT COURT FOR THE TWENTY-THIRD 
JUDICIAL CIRCUIT 

DEKALB COUNTY, ILLINOIS 

Case No. '20 ,<; L .33 
Plaintiff{s) 

COURT REPORTER· 

COPY OF ORDER SENT TO. 

FILED 
IN OPEN COURT 

JUN 02 2021 
Lorr Grubbs 

Clerk ~f the Circu,t Court 
OeKa,b County, lllmo,s 

PLAINTIFF ATTORNEY 

'51"'\a ro" ./ 
DEFENDANT A TTORNEV 

Anoc.r.,..or. / 

?--~ ~ ~ ~ ~ Cxuul~· ~ oluJ_ ~ ~ 
~~/~ ~~~~~i¼t­
~ r~,· ~~~~~ 2%-t-
~ ...... 

~-I ,s J,[,rc.b( oro(.,-;;-:,: 

-1 · JvD~ff'~../ If e.r:tc.rt.7 ,~ /2vor Dr lf,rf /.rv·:1 f7r0/'t,...l,":s- /lr,/t!.':jf 
Cof"\fCNr\t / LL CJ: "4-,-.-:, 1. ,rf /,,,_-.,, r,,-,,tr/,r..tr /J,/c:I,~ :t' UlfY'po..r.y., 
LLc....:ir, 0-~o-•r.sf ./-A. ... V,11.:J~ or ,,,,,.f lo"-:, I' '"' lhc.. t:A~/WfJtJ,.f of" 

f ,1, 3T>l. 1-L( • 

C.oc,. ,·,.. V AooLcs~ ..... 
ATTORNEY DRAFTfNG ORDER 

Blank Order 
Rev OJ·IJ· 19 

DATED: 

A127 

C 924 



SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM

128612
FILED 

12/23/2020 11 :09 AM 
2019L 000033 

APPEAL TO THit SECOND nlSTIUCT APPELLATE COURT OF ILLINOIS __ ; :~/,Z _,j.i: 1,:-..i,.:-_ FROM THF. CIRCUIT COURT 01<' DEKALB COUNTY 
TWENTY-THIRD JUDICIAL CIRCUIT 

VILLAOE OF KIRKLAND, ) 
a municipal corporation, ) 

Plaintiff-Appellant, ) 
vs. ) 

) 
KlRKL/\ND PKOPERTlES HOLDINGS ) 
COMPANY, LLC I and KIRKLAND ) 
PROPERTIES HOLDINGS COMPANY, LLC ll ) 

Defendants- Appel Ice. ) 

Appeal from the Circuit Court of 
DeKalb County, Illinois 

Case No. 2019 L 000033 

Judge Hon. Bradley J. Waller 
Presiding 

NOTICE OF APPEAL 

The Appellant-Plaintiff: the Village of Kirkland, an Illinois municipal corporation, by and through its attorneys, ZUKOWSKI, ROGERS, FLOOD & McARDLE, hereby appeals to the Appellate Comt of I11inois, Second District, pursuant to Supreme Cowt Rules 30 I and 303, from the Judgment of the Circuit Comt of the Twenty-Third Judicial Cit·cuit, DeKalb County, lllinois signed on December 4, 2020 and entered on December 7, 2020, in favor of Defenclants-Appcllces, and dismissing Plaintiff-Appellant's Third Amended Complaint. 

Michael J. Smoron, Atty. No. 06207701 
Jennifer J. Gibson, /\tty. No. 06273892 
Attorney for Plaintiff-Appellant 
ZUKOWSKI, ROGERS, FLOOD & Mc/\RDLE 
50 Virginia Street, Crystal Lake, fllinois 60014 
(815) 459-2050; fax-(815) 459-9057 
111smoron(?1~zrf111la\Y.cou1; _igihs~H1@zrf'mln,v.com 
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fflfD 

6/3/2021 11 :16 AM 
2019L 000033 

APPEAL TO THE SECOND DISTRICT APPELLATF, COURT OF ILLINOIS <'.'..::•.;,( ./ ti~, .: ,~.A.":' FROM THE CIR~UIT COURT OF DEl(ALH COUNTY ~:)'r: G 11.; t.'.i::,s TWENTY-THIRD .JUDICIAL CIRCUIT ( l,:a-~, of : ,.,c u n:.l- tt u ,t. i r,.,.,:.,;iln CNln!J>y, HF'1,:;ii5 

VILLAGE OF KlRKLAND, ) 
a municipal corporation, ) 

Plaintiff-Appellant, ) 
vs. ) 

) 
IGRKLAND PROPERTIES HOLDli'\fGS ) 
COMPANY, LLC I and KIRKLAND ) 
PROPERTIES HOLDINGS COMPANY, 1,1.C II ) 

Defendants- Appellcc. ) 

Appeal from the Circuit Courl of 
DeKalb County, Tllinois 

Case No. 2019 L 000033 

Judge Hon. Bradley J. Waller 
Presiding 

NOTICE OI1' APPEAL 

The Appellant-Plaintiff, the Village of Kirkland, an Illinois municipal corporation, by and through its attorneys, ZUKOWSKI. ROOERS, FLOOD & McARDLE, hereby appeals to the Appellate Comt of Illinois, Second Distl'ict, pursuant to Supreme Court Rules 301 and 303, from the Judgment of the Circuit Court of the Twenty-Third Judiciul Circuit, Dd<.alb County, Illinois entered on June 2, 2021, granting the Defendant-Appellee's Petition for Attorney Fees and entering a monetary judgment against Plaintiff-Appellant in the amount of $19,381 .24. 

VII J ,AGE OF KIRKLAND, Plaintiff-Appellant c1ly: Zuko:: , em, Flood & McArdlc 

- -- _ .,_ , ... 1 - • 

Michuel J. Smoron, Atty. No. 06207701 
Jennifer J. Gibson, Atty. No. 06273892 
Attorney for Plaintiff-Appellant 

__ ... _.,...,.,,...~.,,,,.., 

ZUKOWSKI, ROGERS, FLOOD & McJ\RDLE 
50 Virginia Street, Crystal Lnkc, Illinois 60014 
(815) 459-2050; fax-(815) 459·9057 
1nsmoron(i11zrth1l.a~y.co111; j_gibson(i1lzrl'mtm,1:co111 
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APPEAL TO THE APPELLATE COURT OF ILLINOIS 
SECOND JUDI CIAL DISTRICT 

FROM THE CIRCUIT COURT OF THE TWENTY-THIRD JUDICIAL CI RCUIT 
DEKALB COUNTY, ILLINOIS 

VILLAGE OF KIRKLAND 

Plaintiff/Petitioner Reviewing Court No: 2- 2 1-0301 
Circui t Court/Agenc y No:2019L000033 
Trial Judge/Hearing Officer:BRADLEY WALLER v . 

DIRKLAND PROPERTIES HOLDI NGS 
COMPANY, LLC 

Defendant/Respondent 

COMMON LAW RECORD - TABLE OF CONTENTS 

Page 1 of 6 

Dat e Filed Title/ Descr ipti on Page No. 06 / 18/2019 COMPLAINT , FLO C 8-C 64 
06/18/20 1 9 SUMMONS ISSUED ELECTRONIC FILING C 65- C 66 
06/18/2019 SUMMONS ISSUED ELECTRONIC FILING C 67-C 68 
07/23/20 19 Summons returned found, filed C 69-C 72 
0 7/23 /201 9 Summons returned found, fi l ed C 73-C 76 
08/ 15/2019 Appeara nce, filed C 77-C 78 
08 /15/2019 MOTION, FLD C 79-C 80 
08/15/2019 Notice of fi l ing, filed C 8 1 -C 82 
08/ 1 5/2019 Notice of motion, filed C 83-C 84 
0 8 / 26 /20 19 Subpoena i ssued C 85-C 87 
08/29/2019 Proof of ser vice, filed C 8 8 
09/06/2019 Order for Continuance, filed C 89 
09/27/2019 PROOF OF SERVICE, FILED C 90 
09/27/2019 PROOF OF SERVICE, FILED C 91 
10/07/201 9 MOTION, FLD C 92-C 105 
10 /07/2019 Notice of filing, filed C 1 06-C 1 07 
10/07 /20 19 NOTICE OF HEARING, FILED C 108-C 109 
10/08 / 2019 MO LEAVE TO FILE, FLO C 110-C 114 
10/08/2019 No tice of motion, filed C 115 
10/11/2019 Notice of filing, filed C 116 
10/11/2019 Order f or Continuance, filed C 117 

T~io documcn~ is gene rated by e app~a l. nc t 

LORI GRUBBS, CLERK OF THE 23rd JU&it~AL CIRCUIT COURT© 
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Table of c ontents 

Page 2 of 6 

Date Filed 
10 /11/2019 

10/15/2019 

10/15/2019 

10/18/2019 

11/26/2019 

01/13/2020 

01/13/2020 

01/13/2020 

01/15/2020 

01/15/2020 

01/15/2020 

01/15/2020 

01/15/2020 

01/17/2020 

01/21/2020 

01/21/2020 

01/24/2020 

01/24/2020 

02/07/2020 

02/07/2020 

02/24/2020 

02/24/2020 

03/03/2020 

03/25/2020 

04/08/2020 

04/20/2020 

04/20 /2020 

04/28/2020 

04/28 /2020 

05/01/2020 

COMMON LAW RECORD - TABLE OF CONTENTS 

Title/Descripti on 
Re sponse to motion , filed 
MOTION, FLD MOTION TO SET NEW HEARING 
DATE 

Notice ·of motion, filed 

Order for Cont inuance, filed 

Order f inding MOTN TO DISMISS DENIED W 
OUT PREJ, ANSWER, PLEADINGS,FLD 
MO LEAVE TO FILE, FLD 
MOTION TO COMPEL, FLO 

Notice of motion, filed 
Appearance, filed 

MO FOR DEFAULT, FLO 

MOTION TO COMPEL, FLD 
Notice of filing, filed 

Notice of motion, filed 

Order grant AMENDED COMPLAINT, MOTION 
TO STRIKE, FLD 

AM COMPLAINT, FLO 

Notice of fil ing , filed 

Motion to dismiss, filed 
Notice of filing, filed 
Notice of fil i ng, f i led 
Response to motion, filed 
Notice of filing , filed 

REPLY, FLO 

Order grant MOT TO DISMISS , LEAVE TO 
FILE AM COMPLAINT, FLO 

Order grant STRIKE 4 7 20, FLD 
Subpoena issued 

MO PETN EXTEND TIME, FLO 
Notice of motion, filed 
MOTION TO COMPEL, FLD 
Notice of motion, filed 

Order finding RULING ON IN CAMERA 
INSPECTION SEE ORDER,FLD 
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Page No. 
C 118- C 120 

C 121 

C 122 

C 123 

C 124 

C 125-C 131 

C 132 - C 156 

C 157 

C 158 

C 159-C 167 

C 168-C 174 

C 175 

C 176 

C 177 

C 178-C 236 

C 237 

C 238- C 244 

C 245 

C 246 

C 247-C 255 

C 256 

C 257-C 264 

C 265 

C 266 

C 267 

C 268-C 273 

C 274 

C 275- C 292 

C 293 

C 294-C 296 

LORI GRUBBS, CLERK OF THE 23rd JUDICIAL CIRCUIT COURT© 
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COMMON LAW RECORD - TABLE OF CONTENTS 

Page 3 of 6 

Date Filed 
05/15/2020 

Title/ Description 
CERT OF SERVICE, FLO 

05/18/2020 Order finding COURT GRANTS IN PART AND 

05/18/2020 

05/18/2020 

DENIES IN PART,FLD SEE ORDER 

ORDER GRANT LEAVE, FLD 

Protective Order, filed 
05/28/2020 Motion FOR LEAVE TO ADD BATE STAMPED 

DOCUMENTS,FLD 

05/28/2020 Notice of motion, filed 

06/08/2020 Order grant PLAINTIFFS 5 28 MOTION 
GRANTED, FLO 

06/10/2020 AM COMPLAINT, FLD VILLAGE OF 

KIRKLAND'S AMENDED SECOND AMENDED 
COMPLAI 

06/10/2020 AM COMPLAINT, FLD VILLAGE OF 

KIRKLAND'S SECOND AMENDED COMPLAINT 
06/10/2020 

06/10/2020 

EXHIBIT E TO SECOND AMENDED COMPLAINT 
NOTICE OF FILING 

07/02/2020 

07/02/2 02 0 

07/20/2020 

07/20/2020 

08/04/2020 

08/04/2020 

MOTION, FLD 

Notice of filing, filed 

Notice of filing, filed 

RESPONSE 

Not ice of filing , filed 
REPLY, FLD 

08/17/2020 

08/27/2020 

Order grant DEF MOT TO DISMISS, FLO 

AM COMPLAINT, FLO VILLAGE OF KIRKLAND 
THIRD AMENDED COMPLAINT 

08/27/2020 Impounded document, filed (Impounded) 
08/27/2020 NOTICE OF FILING 

10/01/2020 Order for Continuance, filed 
10/08/2020 MOTION, FLD 

10/08/2020 Notice of hearing, filed 
10/15/2020 Order for Continuance, filed 
10/16/2020 MOTION , FLD 

10/16/2020 NOTICE OF 

11/06/2020 NOTICE OF FILING 

A132 

Page No. 
C 297 

C 298-C 299 

C 300-C 301 

C 302-C 305 

C 306-C 317 

C 318 

C 319 

C 320-C 389 

C 390-C 450 

C 451-C 467 

C 468 

C 469-C 514 

C 515 

C 5 16 

C 517-C 530 

C 531-C 532 

C 533-C 540 

C 54 1-C 542 

C 543-C 639 

C 640 

C 641 

C 642 

C 643-C 644 

C 645-C 646 

C 647 

C 648-C 658 

C 659-C 660 

C 661 

LORI GRUBBS, CLERK OF THE 23rd JUDICIAL CIRCUIT COURT ~ 
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COMMON LAW RECORD - TABLE OF CONTENTS 

Page 4 of 6 

Date Filed Title/Description Page No. 
11/06/2020 RESPONSE TO DEFENDANTS ' SECTION 2-615 C 662-C 676 

11/30/2020 

11/30/2020 

12/07/2020 

12/17/2020 

12/17/2020 

12/17 / 2020 

12/23/2020 

12/23/2020 

12/29/2020 

01/05/2021 

01/06/2021 

01/11/2021 

01/13/2021 

01/29/2021 

01/29/2021 

01/29/2021 

02/02/2021 

02/02/2021 

02/04/2021 

02/04/2021 

02/08/2021 

02/25/2021 

02/25/2021 

02/26/2021 

02/26/2021 

03/05/2021 

03/05/2021 

03/05/2021 

03/12/2021 

03/ 17 /2021 

MOTION TO DISMISS PLAINTIFF'S TH 
Notice of filing, filed 
REPLY, FLO 

ORD DISMISS WITH PREJUDICE, FLO 
MOTION, FLD 

Notice of hearing, filed 
NOTICE OF 

APPEAL NOTICE, FILED 
NOTICE OF FILING 

SUBPOENA ISSUED SUBPOENA DUCES TECUM 
Order grant APPEAL DUE DATES , FLD 
SUBPOENA I SSUED SUBPOENA DUCES TECUM 
PROOF OF SERVICE, FILED 
Order for Continuance, filed 
CERT OF SERVICE , FLO 

CERT OF SERVICE, FLO 

CERT OF SERVICE, FLO 
Motion TO STAY, FLO 
Notice of motion, filed 

Notice of filing, filed 
Response to PLAINTIFFS MOTION TO STAY, 
FLO 

Order finding MOT TO STAY HEARING ON 
DEF ATTY FEES DENIED , FLD 
ANSWER, FLO 

Notice of filing, filed 
Memorandum, f iled 

Notice of filing, filed 
Notice of fil ing, filed 
Proof of service, filed 
Response to MEMORANDUM OF LAW, FLO 
Order for continuance , filed 
Order finding FOR THE REASONS STATED 
ON THE RECORD PL OBJECTIONS ARE 

C 677-C 678 

C 679-C 687 

C 688 

C 689-C 729 

C 730-C 731 

C 732-C 733 
C 734 

C 735 

C 736 

C 737 

C 738 

C 739 

C 740 

C 741 

C 742 

C 743 

C 744-C 787 
C 788 

C 789 

C 790-C 794 

C 795- C 796 

C 797-C 803 

C 804 

C 805-C 810 

C 811 

C 812 

C 813 

C 814-C 860 

C 861 

C 862 

A133 LORI GRUBBS, CLERK OF THE 23rd JUDICIAL CIRCUIT COURT@ 



SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM

128612
Table of Contents 

Page 5 o f 6 

Date File d 
03/29/2021 

04/13/2021 

04/29/2021 

04/29/2021 

05/03/2021 

05/03/2021 

05/04/2021 

05/04/2021 

05/04/2021 

05/05/2021 

05/05/2021 

05/17/2021 

05/17/2021 

05/17/2021 

05/20/2021 

06/02/2021 

06/02/2021 

06/02/2021 

06/02/2021 
06/02/2021 

06/02/2021 

06/02/2021 

06/02/2021 

06/02/2021 

06/02 / 2021 

06/02/2021 

06/02/2021 

06/02/2021 

06/02/2021 

06/03/2021 

COMMON LAW RECORD - TABLE OF CONTENTS 

Titl e /Description 
Notice of DEPOSITION, FLD 
Subpoena issued 

Motion, FLD 

Notice of motion, filed 
Motion FOR SUPREME COURT RULE 137 
SANCTIONS, FLD 

Notice of filing, filed 
CERT OF SERVICE, FLD 

CERT OF SERVICE, FLO 

Order for Continuance, filed 
Notice of SUBPOENA, FLD 
SUBPOENA TO TESTIFY, FLO 
Motion TO QUASH NOTICE TO PRODUCE, FLD 
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