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INTRODUCTION
(NATURE OF THE CASE)

This is a breach of contract action concerning whether an annexation agreement may be
enforced against non-party subsequent owners of part. but not all, of the land annexed by the
agreement when the terms of the agreement do not impose successor liability on partial owners
and when there is no other contractual assignment of liabilities. This action therefore requires the
Interpretation of an annexation agreement as well as the application and impact of the [linois
Municipal Code on that agreement. On December 4, 2020, the Circuit Court of DeKalb County.
lllinois dismissed the Plaintiff-Appelice, Village of Kirkland's (*Village™) Third Amended
Complaint pursuant to 735 [LCS 5/2-615, ruling the Village had failed to state a cause of action
for breach of contract against the l)cﬁ:ndants-Appt:![ants, Kirkland Properties Holdings Company,
LLCI(*KPHC ") and Kirkland Propertics Holdings Company, LLC 1] (“KPHC I17). collectively
referred to hercin as the “Defendants™), (A-28). The Circuit Court made this ruling after finding
that, as a matter of law, neither the Annexation Agreement at issuc nor the Illinois Municipal Code
conferred successor liability on the Defendants following their purchase of portions (but not all)
of the property annexed under the Agreement, and neither had cver been contractually assi gned or
otherwise assumed the original landowner and contracting party’s duties under the Agreement. (A-
124). The Village appealed this ruling on December 23, 2020. (A-126). On March 17, 2021, the
Circuit Court ruled the Detfendants were the prevailing party in a dispute concerning the terms of
the Annexation Agreement because they had secured a dismissal with prejudice. On June 2, 2021.
the Circuit Court awarded the Defendants their reasonable attorney’s fees and entered judgment
against the Village in accordance with the terms of the Annexation Agreement, which provided
for the award of altorney’s [ees to the prevailing parly in such a dispute. (A-125). The Village

appealed the Circuit Court’s June 2. 2021 judgment on June 3, 2021. (A-127). The Village’s two
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appeals were consolidated by the Appellate Court of Ilinois, Second Judicial District. On April
21, 2022, the Appellate Cout reversed the Circuit Court’s dismissal of the Village’s Third
Amended Complaint and vacated the June 2, 2021 Judgment. (A-1). Neither the Circuit Court’s
dismissal order or judgment appealed by the Village is based upon a jury verdict. Rather, the
Village's appeals rested entirely on a question raised by its pleading — ie., whether its Third
Amended Complaint stated a claim for breach of contract against the Defendants under a theory
of successor liability.
ISSUES PRESENTED
I Whether the Village stated a cause of action for breach of an annexation agrecment against the
Defendants who are not partics to the agreement and were not contractually assigned any
liabilitics under the agreement, but who are owners of record of a portion, but not all, of the

property annexed by the agreement.

o

Whether the Village's failure to specify proper orders appealed from and failure to request any
prayer for relief in its Notices ol Appeal deprived the Appellate Court of jurisdiction over this
matter; and
3. Whether the Circuit Court of DeKalb County, lllinois abused its discretion in entering
judgment for fees and costs in favor of Appellees and against the Appellant in the amount of
$19,381.24.
I JURISDICTION
On April 21, 2022, the Appellate Court of Illinois, Second District filed its ruling on the
Plaintiff-Appellee, Village of Kirkland’s appeals (under Supreme Court Rule 23). reversing the
Circuit Court of DeKalb County. Hlinois" dismissal of the Village's Third Amended Complaint

and vacating the June 2. 2021 Judgment against the Village awarding the Defendants their

(]
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reasonable attorney’s feces. (A-125). On May 12, 2022. the Defendants filed a Petition for
Rehearing with the Appellate Court. On May 16, 2022, the Appellate Court denied the Defendants®
Petition for Rehearing, (A-27). On June 17, 2022, the Defendants filed with this Honorable Court
their Petition for I.eave to Appeal from the judgment and opinion of the Appellate Court of lllinois.
Second District. On September 28, 2022, this Honorable Court allowed the Defendants® Petition
for Leave to Appeal, at which time this Honorable Court exercised its discretionary Jurisdiction
over this matter. This Brief and Appendix of the Defendants follows.

The Defendants reiterate their position that the Appellate Court of Tllinois, Sccond Distri ot
lacked jurisdiction over the Village’s December 23, 2020 appeal and June 3, 2021 appeal, pursuant
to Illinois Supreme Court Rules 301 and 303(a)(1), because the Village’s Notices of Appeal did
not contain any relie( being requested. (A-126; A127). The Defendants further state that the
Appellate Court of Illinois, Second District lacked jurisdiction to review the Circuit Court’s March
17, 2021 adjudication, because it was not specifically referenced or fairly inferred from the
Village’s June 3, 2021 Notice of Appeal.

STATUTES AND RULES INVOLVED

This appeal and case involves construction of the Tllinois Municipal Code, specifically 65
ILCS 5/11-15.1-1 ¢¢ seq.. the pertinent provisions of which provide verbatim:

The corporate authorities of any municipality may enter into an
annexation agreement with one or more of the owners of record of
land in unincorporated territory. That land may be annexed to the
municipality in the manner provided in Article 7 at the time the land
is or becomes contiguous to the municipality. The agreement shall
be valid and binding for a period of not to exceed 20 years from the
date of its execution.

Lack of contiguity to the municipality of prope rty that is the subject
of an annexation agreement does not affect the validity of the

agreement whether approved by the corporate authorities before or
after the effective date of this amendatory Act of 1990,

L]
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This amendatory Act of 1990 is declarative of existing law and does
not change the substantive operation of this Section.

65 11.CS 5/11-15.1-1
Any annexation agrecment cxecuted pursuant 1o this Division I5T.
or in conformity with Section 11-15.1-5 hercof. shall be binding
upon the successor owners of record of the land which is the subject
of the agreement and upon successor municipal authoritics of the
municipality and successor municipalities. Any party to such
agreement may by civil action, mandamus, injunction or other
proceeding. enforce and compel performance of the agrecment.
A lawsuil to enforce and compel performance of the agreement must
be filed within the effective term of the agreement or within 5 years
from the date the cause of action accrued, whichever time is later,
65 ILCS 5/11-15.1-4
This appeal also references [llinois Supreme Court Rule 303( b)(2). referencing the

requirements for Notices of Appeal, the pertinent provisions of which provide verbatim:
[The Notice of Appeal] shall specify the Jjudgment or part thereof or
other orders appealed from and the relief sought from the reviewing

court.

[LR S CT Rule 303(b)(2)

STATEMENT OF FACTS
The gencral factuyal background before the Circuit Court and contained in the record on
appeal is as follows. On January 31, 2002. Edward Vander-Molen (“Vander-Molen”) transferred
title to more than 100 acres of real property located in unincorporated Franklin Township, Illinois
* to the National Bank & Trust Company of Sycamore. N.A. as the Trustee under Trust No, 40-
423500 (“Trust™). (See January 31, 2002 Trustees Deed, attached to the Third Amended Complaint
as Exhibit D). (C543-C640). The Trust’s beneficiarios consisted of David R. Rood, Barbara ..

Rood, Robert D. Rood. and Ann M. Rood ("Roods™). (C543-C640),
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Annexation Agrecment

an Annexation Agrecment whereby the Village agreed to annex and incorporate into its mun;j cipal
boundaries g portion of the Trust's real property that had been transferred to it by Vander-Molen,
(C569-C591). The Annexation Agreement was drafted by the Village. (C569-C591). In exchange,
the Roods agreed to develop the property into a residential subdivision, including completing
certain public improvements on the property. (C569-C591). The Roods also agreed to sccure an
Irrevocable Letter of Credit from a financial institution in order to guaranty the construction and
ultimate quality of 1009 the improvements they were providing. (C569-C591). Pursuant to the
terms of the Annexation Agreement, the Village agreed to annex approximately 114 acres of the
Trust’s property into the v illage. (C569-C591). The cxact scope of the property that was subject
to the Annexation Agreement was described in Exhi bit A to the Agreement (hereinafter referred
lo as “Subject Property™). (C569-C591). The Annexation Agreement also included language
regarding the Village and the Roods” potential successor liability, providing that:

“All terms and provisions of this Agreement shall be binding upon, inure to the

benefit of, and be enforceable by the partics hereto, their heirs, executors,

administrators, successors and ass; gns.” (C569-C591).
Section 281 does not impose successor liabi lity upon owners of portions, but not all, of the Subject
Property. (C569-C591). Nor docs the Annexation Agrecment provide the covenants set forth
therein run with the whole of the Subject Property or any portions thereof. (C569-C591). The
Annexation Agreement likewisc does not state it is bi nding on cach and every sy bsequent grantee.
(C569-C591). The Annexation Agreement also does not provide any provision Imposing successor
liability on subsequent owners who obtain title to all or a portion of the Subject Property with the

express intent of developing the property. (C569-C591). The Annexation Agreement also does not

wn
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make any distinction between classes of subsequent owners, including a distinetion between

developers or homeowners. (C569-C591). The Annexation Agreement, which was drafted by the

Village, is also silent on whether it should or should not be construed against one party or the other.

(C569-C591),

The Annexation Agreement also included language regarding shifting altorney’s fees in
the event of litigation or other disputes involving both the parties to the Annexation Agrecment
and other individuals or entities ensnared in disputes concerning the Annexation Agreement.
(C569-C591). Section 28 of the Annexation Agreement has two separate sections addressing

attorney’s fees, which provide:

I. Indemnity. Each of the parties (the “Indemnifying Party™) agrees to indemnify, hold
harmless and defend each other party from and against (a) any and all lability, loss, cost
and damage (“Loss™) and (b) reasonable attorneys® fees and expenses. court costs and all
other reasonable out-of-pocket expenses (“Expenses™) incurred by such other party (the
“Indemnified Party™), in connection with or arising out of: (i) any breach of any warranty
or the inaccuracy of any representation made by such Indemnifying Party in this Agreement
or in any certificate, document or instrument delivered by or on behalf of such
Indemnifying Party pursuant hereto: and (ii) any material breach by such Indemnifying
Party of, or any other failure of such Indemnifying Party to perform, any ol its obligations
under this Agreement or under any instrument contemplated hereby. Each of the parties to
this Agreement agrees to give prompt notice to all other parties of the assertion of any
claim, or the commencement of any suit, action or proceeding in respect of which
indemnity shall be sought hereunder. The Indemnifying Party (or parties) shall have the
tight to assume the defense of any claim. suit, action or proceeding at its own expense, and,
if at the request and expense of the Indemnifying Party, shall assume such defense. No
party shall be liable under this paragraph for any settlement effected without its or any
claim, litigation or proceeding in respect of which indemnity may be sought hereunder.
Failure by the indemnified party to give prompt Notice shall not limit its rights other than
this Agreement. In the event of any dispute concerning the terms of this Agreement, then
the prevailing party shall be entitled to collect all of its costs associated with the
settlement of such dispute, including, but not limited to, its attorneys’ fees and court
Costs,

M. Litigation. If any action at law or in equity, including an action for declaratory relicf,
is brought by a party hereto in connection with this Agreement or a breach hercof, the
prevailing party in any final judgment or the non-dismissed party in the event of a dismissal
shall be entitled to the full amount of all reasonable expenscs, including all court costs and
actual attorney’s fees paid or incurred in good laith, in connection with such action.
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(C569-C591 ]
First Transfer

On November 30, 2011. the Trust transferred portions of the Subject Property to Plank
Road, L1.C. {(See November 30, 2011 Trustee’s Deed. attached to the T hird Amended Complaint
as Exhibit I). (C622-¢ 626). By that time. the Subject Property had been subdivided into 82 Scparate
lots. (C543-C640). In total, the Trust transferred title to 41 of the 82 lots that comprised the Subject
Property. (C543-C640). The Trust did not assign to Plank Road. [LC (and the transfer was not
subject to) any of the covenants, duties, or obligations of the Annexation Agreement. (C543-
C640). There is no allegation or exhibit in the Third Amended Complaint indicating the Roods or
the Trust expressly or impliedly assigned to Plank Road, LI.C any of the covenants. duties, or
obligations of the Annexation Agreement. (C543-C640).

Second Transfer

On Janvary 25, 2017, Plank Road transferred certain portions of the Subject Property that
it had received from the Trust to the Defendants, (C543-C641)). In total, Plank Road, I.L.C
transferred title to 35 of the 41 lots jt owned within the Subject Property to the Defendants. (C543-
C640). KPHC I took title to 15 lots and KPHC II took title to 19 lots. (C543-C640). KPHC T and
KPHC II remain the owners of these 35 lots out of the 82 total within the Subject Property. (C543-
C640). The Defendants were therefore granted less than the entire Subjeet Property. (C543 -C640)

Appcllees’ Purchase Agreement

The Defendants purchased their 35 lots from Plank Road, LLC pursuant to a confidential
Real Estate Owned Purchasc and Sale Agreement ("Purchase Agrecment™), (C543-C640). Neither
the Village, the Roods, or the Trust were parties to the Purchasc Agreement. (C543-C640). The
only partics were Plank Road, LLC and James Gentile (“Gentile™). (C543-C640). The only asset

and/or liability being exchanged under the Purchase Agreement was the 35 lots. (C543-C640)
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Specifically, Plank Road, LLC only sold, assigned, transferred, conveyed, and delivered to Gentile
“all of [Plank Road, LLC’s] right. title and interest in and to the Property.” (C543-C640). Plank
Road, LLC did not sel] or otherwise assign to Gentile or the Defendants any other asset or liability
belonging to Plank Road, LLC, or any other entity, (/d.).

As part of the Purchase Agreement, Plank Road, LLC was requircd to obtain a title
commitment for the issyance of a title policy for the Property. (C543-C640). Plank Road, LLC
was also required to provide Gentile with good and marketable title to the Property. (C543-C640).
Both conditions were subject to standard “Permitied Exceptions.” which included that Plank Road,
LLC would not warrant, and its title company would not insure over, any “county and municipal
subdivision, building, health, and zoning ordinances and agreements entered under them,” and
“agrecments with any municipality regarding the development of the Property.” (C 543-C640). The
Defendants therefore 100k tit]e to the 35 lots. individually, via Special Warranty Deeds that
warranted good and marketable (jtle to the Property. with the express exceptions identified in
Section 2.9 of the Purchase Agreement. (C543-C640).

Trial Court Proceedings

On June 18, 2019, the Appellant filed its Complaint seeking 1o hold the Appellees liable
for their alleged breach of the Annexation Agrecment. The Appellant was subsequently granted
leave to file a Fist Amended Complaint. On March 3. 2020, the ‘I'rial Court dismissed the
Appellant’s First Amended Complaint. ruling that the Appellees cannot be considered the
successors of the Trust - as defined by the Annexation Agreement and [llinois Municipal Code —
as a matter of law. (C480-C514). The Trial Court also ruled that the statement made in the
Appellees” Section 2-619 Motion to Dismiss the Appellant’s original Complaint was not a judicial

admission by the Appellees that they were “successors in interest.” (C480-C514). Instead, the Trial

SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM



128612

Court ruled the Appellees® simply accepted as true the A ppellants™ well pled facts (as they were
required to do) under 735 ILCS 5/2-619). (C480-C'5] 4).

The Appellant was then granted leave (o file a second umc;ldcd complaint that it claimed
Was capable of curing the defects identificd by the ‘Irial Court in the First Amended Complaint —
i.e. that the Appellees could not be considered successors in interest and held liable under the
Annexation Agrecment as a matter of law. (C480-C5 14). On June 20. 2020, the Appeliant filed its
Second Amended Complaint, (C320-C389). On August 17, 2020, the Trial Court dismissed the
Appellant’s Sceond Amended Complaint, again ruling the Appellecs arc not successors of the
Trust - as defined by the Annexation Agreement and Illinois M unicipal Code — as a matter of law,
and linding the Appellant had failed to assert a claim against the Appellces upon which relief could
be granted. (C541-C542). The Trial Court again granted the Appellant leave 1o file an amended
complaint in the cvent the Appcllant could sufficiently allege the existence of contractual
assignments and assumptions between the Roods, Plank Road. LLC, and the Appellees so as to
establish the requisite contractual privity between the Roods and Appellees. (C541-C542).
Without this contractual privity, the Trial Court held the Defendants could not be held liable for
breach of the Annexation Agreement and the Plaintiff could not state a claim upon which relief
could be granted, (C541-C542).

On August 27, 2020, the Appellant filed its Third Amended Complaint. (C543-C640). On
December 4, 2020, the Trial Court dismissed the Appellant’s Third Amended Complaint with
prejudice. (C68 8-C776). The Trial Court again based its decision on the tact the Appellees are not
successors of the Trust - as defined by the Annexation Agreement and [llinois Municipal Code —

a5 a matter of law. and because the Appellant could not sufliciently allege the existence of

SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM



128612

contractual assignments and assumptions between the Roods. Plank Road, LLC » and the Appellees
S0 as 10 establish the requisite contractual privity between the Roods and Appellees. ( C688-C776).

Following the Trial Court’s dismissal of the Appellant’s action with prejudice, on
December 17, 2020, the Defendants filed a Motion for an Award of Altorney’s Fees (“Motion for
Fees™). (C687-C731). The Motion for Fees argued the Defendants were the prevailing party in a
dispute concerning the terms of the Annexation Agreement, and were therefore entitled to an award
of their costs and attorney’s fees totaling $21,672.24.(C687-C73 ). These fees and costs were
incurred by Defendants from July 17. 2019 through December 17. 2020, during which time the
Village vigorously litigated nearly every issue presented in the action, including issuing multiple
discovery requests to the Defendants and even subpoenas for records and depositions to
Defendants’ counsel of record. (C8-C73)).

The Village never filed a responsive pleading to the Appellees™ Motion for Fees. (C734-
C926). Both parties did, however, [ile briefs addressing the legal issues presented by the Motion
for Fees. (C805-C860). On March 17, 2021, the Trial Court conducted a hearing on the issuc of
whether the Defendants had a contractual right to file the Motion for Fecs under the terms of the
Annexation Agreement, (R148-R186). I'ollowing the hearing. the Trial Court held the Defendants
had a contractual right to bring the Motion for Fecs under Section 28, Subsection J, of the
Annexation Agreement, finding the Defendants were the prevailing party in a dispute concerning
the terms of the Annexation Agreement. (CR62). The Village did not file any notice appealing the
Trial Court’s March 12, 2021 ruling or the Order that was entered on March 17, 2021. (C926).

On June 2, 2021, the Trial Court conducted an evidentiary hearing on the reasonablencss
of the Defendants’ attorney’s fees and costs. (R222-R335). During the hearing, the Trial Court

heard the testimony of several witnesses and reccived other evidence solely related to the necessily
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and reasonablencss of the Defendants® attorney’s fecs. (R222-R335: E2-E11 1). After proofs were
closed, the Trial Court found that the Defendants had necessarily inc-urrcd reasonable attorney’s
fees and costs totaling $19.381.24. (R3] 6-R329). The Trial Court then entered a Judgment for the
Defendants against the Village in the amount of §1 9.381.24. (C924).

Appellate Court Proceedings

On December 23, 2020. the Village filed a Notice of Appeal with the Second District
Appellate court appealing the Trial Courts decision to dismiss the Third Amended Complaint with
prejudice. (A-126). On June 3.2021. the Village filed a Notice of Appeal with the Second District
Appellate court appealing the Trial Cour(’s judgment against it and in favor of the Defendants
awarding the Defendants $§] 9.381.24 for their reasonable attorney’s fees and costs, (A-1 27).

On April 21, 2022, the Appellate Court of llinois. Second District filed its ruling on the
Village's appeals (under Supreme Court Rule 23). reversing the Trial Court’s dismissal of the
Village's Third Amended Complaint and vacating the June 2, 2021 judgment against the Village
awarding the Defendants their reasonable attorncy's fees. (A-1 )- On May 12, 2022, the Defendants
filed a Petition for Rehearing with the Appellate Court. On May 16. 2022, the Appellate Court
denied the Defendants’ Petition for Rehearing. (A-27). On June 17, 2022, the Defendants filed
with this Honorable Court their Petition for [Leave to Appeal from the judgment and opinion of the
Appellate Court of Tilinoi 8, Second District. On Scptember 28, 2022, this Honorable Court allowed
the Defendants™ Petition for Leave to Appeal, at which time this Honorable Court exercised its
discretionary jurisdiction over this matter.,

STANDARD OF REVIEW
An Appellate Court reviews dismissal under 735 ILCS 5/2-615 de nove. Patrick Eng's,

Inc. v. City of Naperville, 2012 11, 113148. A Section 2- 615 motion to dismiss challenges a

11
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complaint's legal sufficiency based on defects apparcnt on the face of the complaint. O'Callaghan
v. Satherlie, 2015 L App (1st) 142152, ¢ 18. In ruling on a Section 2-615 motion to dismiss, the
trial court must accept as true all well-pleaded facts. as wel] ag any reasonable inferences to be
drawn therefrom. Jd The court may also consider matters of which it is entitled
to take judicial notice. Jd. A trial court should grant a motion to dismiss a complaint under Section
2-615 when the allegations in the complaint, construed in the light most favorable to the plaintift,
fail to state a cause of action upon which relief can be granted. Ryan v. Yarbrough, 355 1. App.3d
342,344-45 (2d Dist, 2005). An Appellate Court additionally reviews the Interpretation of a statute
de novo. n re Estate of Lieberman, 391 11] .App.3d 882 (2d Dist. 2009); see also Hadley v. lilinois
Dept. of Corr, 224 T.2d 365 (2007). The interpretation of a contract is further
subject to de novo review. i e Liquidation of Lumbermens Mut. Cas. Co., 2018 IL App (lst)
171613.

The standard of review of a Section 2-619 dismissal is de novo, ¢ handler v. [llinois Central
RR Co., 207 111. 24 331, 341, 278, [1l.Dec. 340, 798 N.E.2d 724 (2003). A Motion to Dismiss
under Section 2-619 is brought to dispose of issucs of law and easily proved issues of fact at the
outset of litigation. Van Meier v, Darien Park District, 207 111, 2d 359, 367. 278 Ill.Dec. 555, 799
N.E.2d 273 (2003). A section 2-619 motion admits the legal sufficiency of the complaint, but raises
defects, defenses, or other affirmative matter, appearing on the face of the complaint or established
by external submissions, that defcat the claim. Garlick v. Bloomingdale Township, 2018 11. App
(2d) 171013 Paragraph 24. 430 [1l. Dec. 957, 127 N.E.3d 193. In ruling on a Section 2-619 motion
to dismiss, the court interprets all pleadings and supporting documents in the light most favorable
to the plaintiff. Van Meter, 207 111.2d at 367-68. The Court considers whether the existence of a

genuine issue of material fact precludes dismissal, or, absent such an issue of fact, whether
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dismissal is Proper as a matter of law. Chandier v. llinois Central R R Co., 207 11l. 2d 331, 341
(2003). Determination of what comments of counsel are judicial admissions is a matter resting
within the sound discretion of the tria] court, and the trial court's ruling will not be disturbed unless
there is a clear abuse of discretion. Lowe v, Kung, 167 L. App.3d 772, 781 (2d Dist. 1988), The
mere recitation of facts alleged in a complaint for purposes of a motion to dismiss does not risc to
the level of a judicial admission. N. Shore ( miy. Bank & Tr. Co. v, Sheffield Wellington LLC, 2014
IL App (1st) 123784, ¥ 102. Judicial admissions are defined as “deliberate, clear, unequivocal
statements by a party about a concrete fact within that party's knowledge.” 14

The standard of review of an award of attorney fees and costs is abuse of discretion. Kimke/
v. P.K. Dependable Cansr. EEC, 387 I.App.3d 1 153, 1159 (5th Dist. 2009). “(A)buse of
discretion is a legal term of art; it is not a wooden term, but one of flexibility, depending on the
type of case in which it is to be applied, and posture of the case when it arises.” O Brien v. Meyer,
281 IlI. App. 3d 832, 834 (1996). quoting Direx Israel Lid v. Breakthrough Medical Corp., 952
F.2d 802, 814 (4th Cir. 1992). A trial court abuses its discretion only when its ruling is arbitrary.
fanciful or unreasonable or where no reasonable person would take the view adopted by the trial
court, Petraski v. Thedos, 2011 11, App (Ist) 103,218, 497. Other courts have explained that an
abuse of discretion occurs when the trial court ignores recognized principles of law such that
substantial prejudice results. Ficken v, Alton & S. Ry. Co.. 291 111.App.3d 63 5, 643-44, 685 N.E.2d
1.8 (5™ Dist. 1996). However, the trial court must exercise its discretion within the bounds of the
law. Maxon v. Ottawa Publishing Co.. 402 111. App. 3d 704, 710 (2010). Additionally, a trial court
abuses its discretion when its ruling rests on an crror of law. Peeples v. Village of Johnsburg, 403
1L App 3d, 333, 339 (2010).

In the instant matter, the Village failed to state a cause of action for breach of contract upon
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which reliel could be granted, because the Annexation Agreement does not confer successor
liability on subsequent owners of parts, but not all, of the Subject Property, and because the
Defendants were never assigned the Rood’s contractual duties. The Village also failed to statc a
cause of action for injunctive relict, because it has an adequate remedy at law. The Third Amended
Complaint was therefore properly dismissed by the Circuit C ourt with prejudice. Thereafter, the
Defendants were properly adjudicated as the “prevailing party” of a dispute concerning the terms
of the Annexation Agreement (an adjudication which the Village has not appealed). After
adjudicating the Defendants as the “prevailing party,” the Circuit Court acted within its discretion
by awarding the Defendants their reasonablc attorney’s fees and costs and entering judgment
against the Village in the amount o' §19.381.24.
ARGUMENT

The decision by the Second District Appellate Court reversing the Circuit Court of DeKalb
County’s December 4. 2020 dismissal of the Village's Third Amended Complaint pursuant to 735
ILCS 5/2-615 was incorrect, The ruling by the Circuit Court dismissing the Village’s Third
Amended Complaint was carefully considered and was consistent with the reasoning set forth in
several Appellate Court opinions. This Honorable Court should therefore reverse the Appellate
Court’s decision and reinstate the ruling of the Cireuit Court. In doing so, this Court should
establish a singular rule of law regarding the requirements needed for annexation agreements
established under the Municipal Code to bind subsequent owners of the annexed land. In crafting
this rule, the Court should adopt the reasoning followed in multiple Appellate Court opinions, by
requiring annexation agreements to clearly and unambiguously state when the contractual
obligations of the agreement are covenants that run with the land, and that clearly and

unambiguously define the classcs of subsequent landowners who may be held liable under the

14
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agreement. Unlike the opinion of the Appellate Court, such a rule will provide much needed

predictability for all individuals and entities involved. Once this rule is adopted. the Defendants’

position as the “prevailin g parties” in a dispute concernin g the terms of the Annexation Agreement
would be restored, and the Circuit Court’s judgment against the V illage and in favor of the

Defendants must be upheld — especially since the Village has never asserted the Circuit Court

abused its discretion in making the award. Finally, this Court should review whether the Appellate

Court even had Jurisdiction to consider either of the Village's appeals, since neither asserted what

relief was being sought.

L THE VILLAGE’S THIRD AMENDED COMPLAINT WAS PROPERLY
DISMISSSED BECAUSE IT FAILED TO STATE A CLAIM UPON WHICH
RELIEF COULD BE GRANTED.

For its Third Amended Complaint, the Village alleged the Defendants could be held liable
for breach of the Annexation Agreement because they arc suceessors landowners under the terms
of the Annexation Agreement and the Illinois Municipal Code. (C548). This allegation s not
supporled by the terms of the Annexation Agreement or the Municipal Code’s statutory language.
[t is also refuted by numerous well-reasoned opinions of Illinois’ Appellate Courts when required
to interpret and construct similar agreements and those agreements application to the Municipal
Code. This Honorable Court should adopt those courts® and the Circuit Court’s reasoning and
establish a singular rule of [aw regarding the requirements of annexation agreements entered into
under the Municipal Code to bind subsequent owners of the annexed land. By adopting this
reasoning, the Court will further public policy by ensuring the {rec alienability of Illinois real
property, while also establishing a rule that provides certainty and predictability to all parties

involved in the purchase and sale of munici pally annexed land.
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A. The Illinois Municipal Code Does Not Automatically Confer Successor Liability
On All Successive Landowners of Annexed Property.

The Ilinois Municipal Code provides that municipalities may enter into an annexation
agreement with the owners of land in adjacent unincorporated territory, whercby that land is
annexed into the munici pality in exchange for specified terms and conditions. 65 ILCS 5/11-15.]-
1. Under the Code, any annexation agreement executed may be binding upon the successor owners
of record of the parcel which is the subject of the agreement. 65 ILCS 5/11-15.1-4. However, as
the First District Appellate Court noted. this does nolt mean every annexation agreement
automatically confers successor status upon each and every purchaser of land within an annexed
parcel. Doyle v. Villgge of Tinley Park, 2018 11, App (1) 170357, 930. The First District held in
Doyle that individuals or entities that purchase only portions of the annexed land cannot be
considered “successor owners.” or be bound by the annexation agreement. unless the annexation
agreement clearly and unambiguously states the agrecment is binding on successor owners of the
entire parcel, or any portion thereof. Id (emphasis added). The First District Appellate Court has
found that to hold otherwise would produce an “absurd result” that was never intended by the
Ilinois legislature when it enacted the Municipal Code. /d Significantly. the First District’s
reasoning in Doyle v. Villuge of Tinley Park, 2018 11, App (1) 170357 has been adopted and
espoused in several Second District Appellate Court decisions. The rule of law espoused in cach
of these opinions has proven both workable and fair, providing certainty and predictability for
contracting parties and subsequent owners of property that falls within the applicable annexation
agreements.

1. Doyle v. Village of T inley Park, 2018 IL App (1*) 170357.
In Doyle lot owners within a subdivision sucd the Village of Tinley Park seeking 1o enforee

an annexation agreement 'l'inley Park entered into with the subdivision's original developer. Doyle,

16
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2018 1L App (1Y) 170357 at 91. The original developer was the owner of record of the entire
subdivision at the time the annexation agreement was executed. /d. at Y4. Individuals who
subsequently purchased lots within the subdivision sought to enforce the agreement on the basis
they were “successive landowners” within the meaning of the Illinois Municipal Code and the
terms of the annexation agreement. /d. at 126. The First District Appellate Court disagreed, finding
that the individual lot owners could not be considered “successive landowners® under the
unambiguous terms of the annexation agrecment since they only owned a portion of the annexed
subdivision, not the cntire parcel of land. /d. at €30. The First District held that if “the drafters of
the agreement intended to confer successor status upon cach and every purchaser of a lot within
the subdivision...the agrcement would have said ‘successor owners of record of the Subject
Property or any portion thereof: Id (emphasis added). The First District found that to hold
otherwise would produce the “absurd result” where each and every lot owner in the subdivision
would succeed to the original developer’s interest in the agreement, and Tinley Park could then
sue those owners of part. but not all, of the annexed land to provide the improvements the original
developer failed to complete, /d. at §32. The First District held this result was never intended by
the Illinois legislature when it enacted the Municipal Code. Id,
2. City of Elgin v. Arch Insurance Company, 2015 IL App. (2d) 150013 (2016)
The Second District Appellate Court opinions on the subject of successor liability under
the Municipal Code are consistent with the First District’s ruling in Doyle. For example, in City
of Elgin v. Arch Insurance Company, 2015 1L App. (2d) 150013 (2016). the Second District
Appellate Court held that the successor owner of a portion, but not all of the annexed land, could
be bound by the annexation agreement at issue only because the annexation agreement “expressly

(and repeatedly) stated that the obligations under the agreement constituted covenants that would
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run with the land, and that the agreement would be binding on any successors and assigns of “all
or any part of the property...” (Id. )(emphasis added). Thus. unlike the anncxation agreement at
issue in Doyle, the annexation agrecment at issue in City of Elgin did unambiguously confer
Successor liability on owners of part, but not all, of the annexed subdivision. /d. Any subsequent
purchascr of any portion of the annexed subdivision therefore had ample advance notice that they
would be subject to the annexation agreement and the contractual obligations it imposed. /i

3. United City of Yorkville v. Fidelity and Deposit Company of Maryland, 2019
IL App. (2d) 180230.

The Second District Appellate Court’s opinion in United City of Yorkville v. Fidelity and
Deposit Company of Marviand, 2019 1L App- (2d) 180230 also follows the reasoning in Doyle,
There, the Appellate Court held that successor owners of part, but not all, of an annexed parcel of
land could be held liable under the annexation agreement at issuc in that case. Jd. Again, unlike
the annexation agreement in Doyle, the annexation agreement at issue expressly imposed successor
liability as follows:

“Itis understood and agreed that this Agreement shall run with the land and as such,

shall be assignable to and binding upon cach and every subscquent grantee and

successor in interest of the OWNLRS and DEVELOPER, and the CITY. The

foregoing to the contrary notwithstanding, the obligations and duties of OWNERS

and DEVELOPER hereunder shall not be deemed transferred to or assumed by any

purchaser of a [sic | empty lot or a lot improved with a dwelling unit who acquires

the same for residential occupation, unless otherwise expressly agreed in writing

by such purchaser.”

Id. aty 7.

Thus, the annexation agreement in Unifed City of Yorkville did not limit successor liability

to just thosc contractual “heirs. executors, administrators. successors and assigns,” like the

Anncxation Agreement at issuc in this case. Rather. it went well beyond and imposed successor

liability on “cach and every subscquent grantce...” The annexation agrcement at issue in United

18
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City of Yorkville also contemplated successor owners who obtained title to the land with the
express intent of developing the property. Jd.

The Municipal Code does not define the term “successor.” 65 IL.CS 5/11-15.1-4.
Accordingly, in each of the above cases. the courts relied on the plain and unambiguous language
of the annexation agreements at issuc to determine when subsequent owners of part, but not all, of
the annexed property could be subject 1o successor liability. “I'he rule established in Doyle. and
adhered to in Cify of Elgin and United City of Yorkville, holds that in order to impose successor
liability on owners of part, but not all. of the annexed property requires a clear and unambiguous
express statement of just such an intent in the annexation agreement. This well-reasoned rule of
law ensurcs predictability and stability in the subsequent purchase and sale of the property subject
to the annexation agreement. Instead of guessing as to who may be liable for the agreements
obligations and under what circumstances. or relying on the courts’ interpretation of the Municipal
Code to expand or limit the statutory language in 65 [1.CS 3/11-15.1-4, this rulc of law reasonably
places the task on the drafters of the agreement to make their intent clear within the language of
the agreement itself, which then provides clarity and predictability to all [uture purchases of the
subject property. There is no such express statement of intent in the Annexation Agreement at
issuc in this appeal, and the uncertainty caused by the absence of such clear terms has resulted in
the sizc and scope of this litigation. Adopting a uniform rule consistent with the reasoning espoused
in Doyle and adopted in Cify of Elgin and United City of Yorkville would prevent similar litigation
in the future.

B. The Annexation Agreement Does Not Impose Successor Liability On the
Appellees.

If the Court adopts the sound reasoning of the Appellate Courts discussed above, it follows

the Circuit Court correctly dismissed the Village's Third Amended Complaint with prejudice. The

19
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Annexation Agreement at issue in the instant matter does not contain any express statement of
intent that would allow the Village to hold the Defendants liable for the Roods® failure to perform
each of their contractual obligations. When interpreting any contract. a court's principal goal in
construing the agreement is to ascertain and give effect to the partics’ intent at the time they entered
into the contract. USG Corp. v. Sterling Plumbing Group, Inc., 247 TIL.App.3d 316, 318 (1" Dist.
1993). Unless an ambiguity exists, the partics' intent must be ascertained exclusively from
the express language of the contract. and the courts cannot read into the agreement provisions that
do not exist therein. Shields Pork Plus, Inc. v. Swiss Valley Ag Serv.. 329 L App.3d 305, 310 (4th
Dist. 2002); Carrillo v. Jam Productions. Lid.. 173 H1.App.3d 693, 698 (1st Dist. 1988). If
any ambiguities do exist in a contract. those ambiguities should be resolved against its drafter.
Premier Title Co. v. Donahue, 328 111.App.3d 161. 165 (2d Dist. 2002).

1. The Anncxation Agreement Does Not State It Is a Covenant That Runs
With All or Any Portion of the Subject Property or That It Is Binding on
Every Subsequent Grantec.

Unlike the annexation agreements at issuc in Ciy of Elgin and United City of Yorkville. the
Annexation Agreement at issuc in this appeal does not include any express statement of intent to
hold successor landowners liable for Roods or Trusts™ contractual obligations. The Agreement
docs not expressly state it is a covenant that runs with all or any portion of the Subject Property.
or that its terms would be binding on each and every grantee of all or any portion of the Subject
Property. (C543-C641) Contrary 1o arguments previously asserted by Village in this action, it is
of no consequence if the Village and/or the Roods intended that there would be more than one
subsequent owners when the Subject Property was divided into lots. Especially since this argument
is contradicted by the unambiguous terms of the Annexation Agreement itsclf. Gagnon v. Schickel,

2012 1L App (Ist) 120645. ¢ 18 (Where an exhibit contradicts the allegations in a complaint.
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the exhibit controls). Like the annexation agreement in Doyle. Scction 281 of the Anncxation
Agrcement does not expressly impose successor liability on owners of the Subject Property, or any
portion thereof. (C543-C641). The Annexation Agreement does not even provide that the
obligations of the Landowner are covenants running with the land. (/d.). Instead. the Annexation
Agreement simply provides ~All terms and provisions of this Agreement shall be binding upon,
inure 1o the benefit of. and be cnforceable by the parties hercto, their heirs, executors,
administrators, successors and assigns.”™ (C543-C641) In the instant matter. as in Doyle. the
Defendants did not purchase the entire Subject Property (but only limited portions thereof), and
they did not purchase the lots from the Roods. (C543-C641). Given the Annexation Agrcement
docs not expressly provide that its obligations are covenants that run with the Subject Property (or
any portion thereol), or that the Agreement is binding on cach and every subsequent grantee. the
courts may not (as the Village appears to have requested) read such a term into the Annexation
Agreement, especially when it creates significant {inancial obligations on unsuspecting purchasers
of the Subject Property. If it was the Village™s intent to make the Annexation Agreement binding
on subscquent grantees, or to make it a covenant that runs with all or any part of the Subject
Property. it was incumbent on the Village (who dralted the Agreement) to include that express
statement of intent. The Village did not. and under the sound and fair reasoning followed by the
courts in Doyle, City of Elgin and United C'ity of Yorkville. this should be fatal to the Village’s
efforts to hold the Defendants liable for the Roods™ alleged breach ot the Annexation Agrecement.
The Anncxation Agreement does not include any express statement of intent to hold successor
landowners liable for the Roods or the Trusts™ contractual obligations, and therefore it was not the
parties” intention that the covenants set {orth in the Agreement run with all or any portion of the

land. If it was, that intention would be included in an express term in the Agreement itself. It is
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not. and under well-setiled principles of contract law. no such term should be read into the

Agreement by a court.

2. The Annexation Agreement Does Not Provide Successor Liability for
Owners of More Than One Lot or for Purchascrs Who Intend to Develop
the Subject Property.

Similarly, the Annexation Agreement does not include any express statement of intent that
would allow the Village to hold the Defendants liabie on the basis they own more than one lot, or
because they intended to develop the 35 lots they purchased (which they did not). Without any
such express statement of intent within the Annexation Agreement, the Village not only asks the
courls to read terms into the Agreement which do not exist. it asks the courts to establish an
arbitrary and ultimately unworkable rule that is contrary to the reasoning of Doyle that was adhered
to in the City of Elgin and United ¢ ity of Yorkville opinions.

What the Village is asking the courts to do is draw an arbitrary line between owners of one
lot and owners of more than one lot when (unlike the annexation agreement in Unifed City of
Yorkville) the Annexation Agreement at issue in this case makes no such distinction, and there is
no allegation (and cannot be) that the Defendants ever inten ded to develop the properties or assume
the role of the original developer. Without an cxXpress provision in the Annexation Agreement
making this distinction and establishing certain classes. the courts should not infer any such
distinction. As a general policy. deviating from the rule followed in Daoyle, City of Elgin. and
United City of Yorkville. when there is no statement of ex press intent in the Annexation Agreement,
would be incredibly problematic and raise a number of questions. First. at what point in time does
an owner of multiple lots become liable under the annexation agreement? Any distinction not
included in the annexation agreement would be arbitrary or capricious. This is amply demonstrated

by the Second District’s Second ruling in this case reversing the Trial Court’s dismissal of the
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Village's Third Amended Complaint, where the Appellate Court made distinctions between the
Defendants’ ownership of lots within the Subject Property compared to other presumed owners,
even though no such distinction exists in the Annexation Agreement or within the record on
appeal (A-1). Similarly, what would constitutc the grounds for deeming a successive owner a
“developer” as opposed to a mere property owner? There would be no clear guidelines and any
attempt would also be arbitrary and capricious. Both scenarios would also lead to the “absurd™
result the Doyle court feared, where a municipal body could be the sole arbitrator on which
property owners 1o pursue and seek to hold liable for an original developer’s alleged breach of the
annexation agrecment. This would Icad {o the unjust result the Village is attempting to achieve in
this action, where it has sued KPIHC I (who owns 15 lots) and KPIC II (who owns 19 lots), who
are not developers, but not the owners of the remaining 48 lots (not all of whom are single family
home owners). As the court in Doyle stated. this result was never intended by the llinois legislature
when it enacted the Municipal Code. This Court should affirm this statutory construction.

If the Village intended for the Annexation Agreement (o be a covenant that ran with all or
certain portions of the Subject Property, or to impose successor liability on cach and every grantee
or on certain classes of successive owners, then it was incumbent on the Village to include those
express statements of intent in the Annexation Agreement. The Village did not, even though it
drafted the Agreement. The courts cannot read those terms into the Agreement now. Even if the
terms of the Annexation Agreement on this issuc are ambiguous (which has never been asserted),
then those ambiguities must be resolved against the Village who drafted the Agreement. The Court
should follow the reasoning set forth in Doyle, City of Elgin, and United City of Yorkville, and find
that the Defendants cannot be considered successor landowners as a matter of law. If the

Defendants cannot be considered successor landowners as a matter of law, the Village cannot state

]
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a claim against them for breach of the Annexation Agreement as a matter of law. and the Third
Amended Complaint was properly dismissed pursuant to Section 2-615.

C. The Trial Court Properly Held the Defendants’ Recitation of Facts in Their
Section 2-619 Motion to Dismiss Was Not a Judicial Admission.

Seeming to understand the deficiencics in the unambiguous language of the Annexation
Agreement, the Village attempted to allege in the Third Amended Complaint that KPIIC [ and
KPTIC IT have already conceded by admission they are “successors™ and therefore they are bound
by the Annexation Agreement. (C543-C641 ) This argument is spurious at best and cannot save the
Village's claims. The Statement the Village relies on was not 4 judicial admission, and it is not
possible to “concede” or admit an issue of law. More importantly, the trial court already properly
ruled that the statements the Village relies on were not judicial admissions, a ruling which the
Village has not appealed and has thercfore waijved.

1. The Defendants Did Not and Could Not Concede They Are Suceessors
Under the Annexation Agreement.

The Defendants did not admit to being successors who can be held liable under the
Annexation Agreement when they recited the Village’s allegations in their Section 2-619 Motion
to Dismiss. After being served with the Village's initial Complaint, the Defendants filed a motion
to dismiss the Complaint pursuant to Section 2-619 of the Code of Civil Procedure. (C92-C105),
As factual background, and within the constraints of Section 3/2-619, the Defendants stated:
“Delendants, along with dozens of lot owners...are the successors in interest” of the land
comprising the Hickory Ridge Subdivision. (C92-C105 ). The Defendants then cited the Village's
Complaint. (C92-C 105). This does not concede or admit the legal issue the Village is relying on
for its Third Amended Complaint, and is not the type of “formal” act that is required for a judicial

admission.
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The statement relied upon by the Village was not Sworn to in an affidavit or otherwisc
verified. (C92-C1 05). Nor was it an evidentiary admission or 4 stipulation of counsel. (€92-C105).
Instead, it was merely referencing and, for purposes of the motion to dismiss, accepling as true the
well pled allegations in the Village's Complaint. For purposes of'a Section 2-619 motion, all well-
pleaded facts in the complaint are accepted as trye. as well as any infercnces that may reasonably
be drawn in Plaintiff's favor. Doe v Univ. of Chicago Med Crr. . 201511 App (1st) 133735, 9 3s.
Paragraph 6 of the Village’s original Complaint clearly alleged “the Defendants are successors to
the ‘Landowners® as such term is used and defined in the Annexation Agreement,” (C543-C641).
For purposes of KPHC I and KPCI II's Motion 1o Dismiss, this allegation was accepted as trye
and was thercfore recited in the factual background section of the Motion.,

The mere recitation of facts alleged in a complaint for purposes of a motion to dismiss does
not rise to the leve] of a judicial admission, Judicial admissions arc defined as “deliberate, clear,
unequivocal statements by a party about a concrete fact within that party's knowledge.” N Shore
Cmty. Bank & Tr. Co. v Sheffield Wellington LLC. 2014 IL App (1st) 123 784, 9 102: The doctrine
of judicial admissions requires thoughtful study for its application so that “justice not be done on
the strength of a chance statement made by a nervous party.” Crittenden v, Cook County Comm'n
on Human Rights, 2012 11, App (Ist) 112437, T 45: sce also Herman v, Power Muaint. &
Constructors, LLC, 388 1. App.3d 352, 361 (4th Dist. 2009)(a court should not apply the doctrine
10 an attorney's statement of legal opinion in a summary judgment proceeding, especially if the
opinion was manifestly incorrect within the context of the statement itself). It would be manifestly
unjust if a party’s recitation of factual allegations in an opposing parties pleading, recited as part .

of and which must be accepted as true for purposes of a Section 2-619 motion to dismiss, rose to
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the level of a judicial admission. The law is not so fickle, nor is it designed to serve as trap for
litigants. The Court should therefore reject the Village’s argument.

Even if the Defendants’ recitation of the facts alleged in a complaint as part of their Section
2-619 Motion to Dismiss could rise to the level of 3 judicial admission (which it cannot), the
Defendants cannot admit to something that [llinois Jurisprudence holds is not possible as a matter
of law. Whether the Defendants can be considered “successors” and/or “assigns™ under the
Annexation Agrecment is g question of law, not fact. Only conclusions of fact, not conclusions of
law, arc proper subjects for judicial admission. Ferer y, Schillerstrom, 363 | 1. App.3d 534, 539-4¢
(2d Dist. 2006). The issuc of whether the Defendants can be considered successor landowners who
can be held liable under the Annexation Agreement is a question of law, nor fact. It is therefore
not the proper subject ol a judicial admission,

2. The Village Has Waived Its Right to Challenge the Trial Court’s Finding
the Appellees’ Recitation of Facts in Their Section 2-619 Motion to Dismiss
Was Not a Judieial Admission.

This Court should not even address the issue of whether the Delendants’ recitation of facts
in their Section 2-619 Motion to Dismiss rise to the level of a judicial admission, because it has
been waived by the Village. During the course of' the trial court proceedings, the trial court rejected
the Village's assertion that KPHC [ and KPIIC 1] had conceded they are “successors™ under the
Annexation Agreement. (C480-C514). The trial court’s ruling was final therefore became the law-
of-the-case, and the law-of-the-case doctrine subsequently barred the Village from relitigating this
factual and legal issue in its Third Amended Complaint.

Under the law-of-the-case doctrine, a ruling in g particular case will continye to be
the law of the case as long as the facts remain the same. People v. Patterson, 154 111.24 414 (1992);

see also /n re Webster Plyce Athletic Club, LLC, 606 B.R. 752,755 (Bankr. N.D. 1L, 2019)(*when
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a court decides an issue, that decision should continue 1o govern the same issues in subsequent
stages in the same case”). In this way, the law-of-the-case doctrine protects the parties' settled
€Xpectations, ensures uniformity of decisions, maintains consistency during the course of a single
case, effectuates proper administration of justice, and brings litigation to an end. Id

The Village’s Notice of Appeal filed in this matter is limited to the trial court’s December
7, 2020 order. (A-126). The Village does not appeal the trial court’s March 3, 2020 ruling, wherein
the trial court held the Defendants’ recitation of facts in their Section 2-619 Motion to Dismiss did
not amount to a judicia] admission. Nor does the V illage argue in its Appellant’s Brief submitted
to the Second Distric Appellate Court that the Circui Court’s ruling was an abuse of discretion.
By not raising this issue in its Notice of Appeal and challenging the Circuit Court’s ruling in its
opening briel, the Village has waived the issue onappeal. Lexion Med, LIC v, Northgate Techs.,
Inc., 618 F, Supp. 2d 896 (N.D. IIl. 2009). alfd (Fed. Cir, 201 I)X(An issue that falls within
the  scope of  the Judgment  appealed  from that  is  not raised by
the appellant in its opening brief on appeal is necessarily waived),

Even if the Village had not waived the issue, it failed during its appcal before the Second
District to provide any evidence or argument suggesting the Circuit Court’s ruling was an abuse
of discretion. See Lowe v, Kang, 167 11l.App.3d 772. 781 (2d Dist. 1988) (Determination of what
comments of counsel are judicial admissions is a matier resting within the sound discretion of the
trial court, and the trial court's ruling will not be disturbed unless there is a clear abuse of
discretion).

In short, the Circuit Court properly ruled that the Village had failed to state a claim as a
matter of law under its proper interpretation of the Anncxation Agreement, its’ appropriate

construction of the Municipal Code. and in light of the well-reasoned rule of law espoused and
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adopted by Doyle, City of Elgin, and United City of Yorkville. This Court should adopt that
reasoning in a uniform rule that will ensure predictability and will ensure the principles of free
alicnation of real property within Illinois, Baker v. Loves Park Sav. & Loan Ass'n, 61 111.2d 119
(1975).
II. ;

If this Court adopts the reasoning adhered to in the Doyle, City of Elgin, and United City
of Yorkville opinions, the only way the Village will be able 1o state a claim against the Defendants
for breach of the Annexation Agreement is il the Village is able 1o cstablish some other form of
privity between KPHC | and/or KPHC 1] on the one hand, and the Roods and/or the Trust on the
other hand. The Village has previously urged the Circuit Court and Appellate Court to utilize
common and generalized definitions for the term “assign,” including from Dictionary.com. But
contrary to this generalized detfinition, the well-settled rule in Illinois (and in the majority of
American Jurisdictions) is (hat an individual or entity that purchases the assets of another entity
cannot be liable for the debts or liabilities of the transferring entity. Vernon v. Schuster, 179 111.2d
338, 34445 ( 1997). There are four exceptions to this gencral rule of successor non-liability: (1)
where there is an express or implied agreement of assumption (i.e. a contractual assignment); (2)
where the transaction amounts to a consolidation or merger of the purchaser or secller company;
(3) where the purchaser is merely a continuation of the seller; or (4) where the transaction is for
the fraudulent purposc of escaping liability for the scller's obligations. /4 The Village's Third
Amended Complaint failed to allege any facts that are capable of demonstrating the application of
any of these exceptions or the fundamental requirement of contractual privity between KPIIC |

and/or KPHC I and the Roods and/or the Trust.
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A. The Chain of Title and the Respective Grantor/Grantees’ Contractual
Agreements.

The Third Amended Complaint establishes that on November 30, 2011, the Trust
transferred portions of the Subject Property 1o Plank Road, [LLC. (C543-C641). Contrary to the
drguments made by the Village, there is no allegation or exhibit i the Third Amended Complaint
(that is not conclusory and/or contradicted by the exhibits attached thereto) indicating the Roods
or the Trust eXpressly or impliedly assigned to Plank Road. LLC any of the Covenants, dutics, or
obligations of the Annexation Agreement. (C543-C641) There is also no allegation or exhibit in
the Third Amended Complaint indicating the transaction amounted to a consolidation or merger
between the Trust, the Roods, and/or Plank Road, I.LC. ({d.). There is also no allegation or exhibit
in the Third Amended Complaint indicating Plank Road, LLC was merely a continuation of the
Trust. (Id.). There is also no allegation or exhibit in the Third Amended Complaint indicating
the transaction was to achieve a fraudulent purpose, or was intended for the Trust to escape liability
under the Annexation Agreement. (C543-C64] )-

Similarly, the Third Amended C omplaint establishes that on January 25, 2017, Plank Road,
LL.C transferred certain portions of the property that it had received from the Roods and/or Trust
to KPHC I and KPHC 11. (C543-C641). There is no allegation or exhibit in the Third Amended
Complaint indicating Plank Road, L1.C expressly or impliedly assigned to KPHC I and/or KPHC
IT any of the Covenants, dutics, or obligations of the Annexation Agreement. (C543-C641) There
is also no allegation or exhibit in the Third Amended Complaint indicating the transaction
amounted to a consolidation oy merger between the Trust. the Roods, Plank Road, LLC. and/or
KPHC I and/or KPHC |J. (/d.). There is also no allegation or exhibit in the Third Amended
Complaint indicating Defendants was merely a continuation of the Trust or Plank Road, LLC.

({d.). There is also no allegation or exhibit in the Third Amended Complaint indicating
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the transaction was 1o achieve a fraudulent Purpose, or was intended for the Trust and/or Plank
Road, L1.C to escape liability under the Annexation Agreement. (C543-C641).
B. There Was No Contractual Assignment or Other Agrecment Whereby the

Defendants Assumed the Landowner’s Obligations Under the Annexation
Agreement,

The Village’s Third Amended Complaint Jj kewige failed to allege any facts that are capable
of demonstrating KPHC | and/or KPHC 1T assumed o were otherwise assigned the contractual
liabilitics of the original Landowners — je. the Roods and the Trusi, Moreover. the exhibits
attached to Village’s Third Amended Complaint demonstrate there was no such assignment or

; assumption of Iiabilities. Where an  exhibit contradicts the allegations in a complaint,
the exhibit controls, Gagnonv. Schickel, 2012 [L App (1st) 120645, 9 18. The Defendants, through
Gentile, purchased the Property from Plank Road. LLC pursuant to the Purchase Agreement,
(C543-C641). Neither the Village nor the Roods/Trust were parties to the Purchase Agreement,
(/d.). The only asset being transferred pursuant to the Purchase Agreement was the 35 [ots. (C543-
C641) Plank Road. LLC did not sell or otherwise assign to KPHC | and/or KPHC 11 any other
asset or liability belonging to Plank Road. LLC. or any other entity. (/d.). Thus, there was no
eXpress or implied agreement of assumption (i.e. a contractual assignment) and there was no
consolidation or merger. (C543-C641). Even if there Was an express or implied assumption (which
there clearly is not), that sti]] would not establish Plank Road, LLC had ever contractually assumed
the original Landowner’s liability. In short, in order for the Village to demonstrate KPHC I and/or
KPHC 11 were contractually assigned the Roods/Trust's liabilities under the Annexation
Agreement, it would first have to demonstrate that Plank Road, LLC (and any other prior
landowner) was also assigned those liabilities. The Village has not and cannot allege any such

assignment (o, or assumption by, Plank Road, L1.C or any other prior landowner.
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C. The Defendants Are Not a Continuation of Plank Road, LL.C and Their Purchase
of the 35 Lots Was Not to Achieve a Fraudulent Purpose.

The Village was also unable to allege the Defendants are somehow the mere continuations
of Plank Road, LI.C, or that Plank Road, L1,C Was a mere continuation of the Roods/Trust. There
is likewise no allegation that KPHC [ op KPHC 1] receiving title to the 35 lots was for some
fraudulent purpose or for escaping liability. (C543-C 641)

D. The Defendants Did Not Voluntarily Assume any Liabilities Under Thejr
Purchase Agreement With Plank Road, L1.C,

Seeming (o accept that there was no contractual assignment of the original Landowner’s
liabilities under the Annexation Agreement (to Plank Road, LLC or to KPHC [ or KPHC II) the
Village instead has argued the Defendants somehow voluntarily assumed the liabilities pursuant

to the terms of Gentile’s Purchase Agreement with Plank Road, LL.C. This argument also fails.

“Permitted Exceptions™ that arguably included the Annexation Agreement, is not g voluntary
assumption of the original Landowner’s obligations under the Annexation Agrecment, The same
Is true of the Special Warranty Deeds that transterred the Property 10 KPIIC T and KPHC 1.
Rather, both merely confirm that Plank Road. LLC was warranting it had good and marketable
title to the 35 lots it was selling to KPHC [ and KPHC I, with the standard exception of matters
appearing on the lots’ title, such as the recorded Annexation Agrcement. (C543-Co41). Similarly,
the Purchase Agreement's provisions that the Property was exempt from the provisions of the
Federal Interstate [and Sajes Full Disclosure Act have no bearing on whether KPHC | and/or
KPHC II assumed or were otherwise assigned any of the original Landowner's obligations under
the Annexation Agreement. (C 543-C641). KPIIC I and KPHC II’s intent when purchasing the 35

lots is irrclevant when determining whether they can be held liable as a successor.
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Second, the fact the Purchase Agreement also provided that the 35 lots were exempt from
the provisions of the Federal Interstate Land Sales Ful] Disclosure Act, 15 US.C. §1701, et seq.,
is also irrelevant (C543-C641). This exemption was based on Gentile’s representation that he was
acquiring the 35 lots for the purpose of resale or lease of the lots to persons engaged in the business
of constructing residential buildings. (C543-C641). It was also based on the fact the Agreement
was for the sale of which are located within a municipality and subdivision where minimum
building standards are imposed and where a bond or other surety acceptable to the municipality
fas been posted 10 assure completion of such minimum building standards (implying the bond or
surcty had already been posted by someone other than Defendants prior to their entry of the
Purchase Agreement). (7d) Since the Property consisted of vacant lots and were subject to the
various building standards imposed by the county and/or municipality, the only purpose for which
they could be purchased was to either construct residential buildings thereon, or sell them to one
Ormore persons engaged in the business of constructing residential buildings. (/d.). In any event,
this representation has no bearing on whether the Defendants voluntarily assumed liabilities under
the Annexation Agreement, and it certainly does not demonstrate any such voluntary assumption.
Even if it did (which it docs not), it still does not demonstrate Plank Road, I.LC ever assumed
those liabilities from prior owners itself, and without such an assumption Plank Road, L1,C had no
liability to assign to KPHC [ or KPHC II.

The allegations and exhibits attached to the Village's Third Amended Complaint do not
establish there was ever an express or implied agreement of assumption (i.e. a contractyal
assignment) between {he Roods/Trust, Plank Road, LLC, or KPHC I and/or KPIHC I It also does
not establish Plank Road, LLC’s receipt of the 41 lots from the Village, or KPHC T and/or KPHC

II”s receipt of the 35 lots from Plank Road, ILLC. operated as a consolidation or merger. Nor does
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the Village’s Third Amended Complaint demonstrate Plank Road, LL.C or KPHC I and/or KPH(:
Il are a mere continuation of the Roods/Trust. The Villages Third Amended Complaint also does
notallege any of the transactions werc for the fraudulent purpose or for escaping liability. (C543-
C641) Without these allegations, and without being able to demonstrate KPHC [ and/or KPHC []
are successor landowners as discussed above, the Village is unable 1o State a claim for breach of
contract upon which relief can be granted. The Village's Third Amended Complaint was therclore
properly dismissed with prejudice and this Court should reverse the Appellate Court’s opinion.

III. THE VILLAGE HAS FAILED TO STATE A CLAIM FOR INJUNCTIVE RELIEF
UPON WHICH RELIEF CAN BE GRANTED.

In addition to the Village’s inability to allege the Defendants’ successor liability or
assumption of liability under the Annexation Agreement, Counts 11T and IV of its Third Amended
Complaint were also properly dismissed for their independent failure to state a claim upon which
relief can be granted. Counts 111 and IV of the Third Amended Complaint sought injunctive relief
in the form of specific performance that required KPHC' | and KPHC [] to issue an irrevocable

letter of credit to the Village from a linancial institution to guarantee completion of the

request demonstrates that the Village has an adequate remedy at law and is thercfore not cntitled
to injunctive relief,

A claim for specific performance is by its nature g claim for injunctive relief. New Park
Forest Associates [] v, Rogers Enterprises, Inc., 195 1ll.App.3d 757 (Ist Dist. 1990), A party
seeking a permanent injunction must demonstrate: (1) a clear and ascertainable right in need of
protection; (2) irreparable harm if the injunctive relief is not granted: and (3) no adequate remedy
at law. Sparks v. Gray, 334 111 App.3d 390 (5th Dist. 2002). “[Irreparable harm oceurs only where

the remedy at law is inadequate; that is. where monetary damages cannot adequately compensate

. . M
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the injury, or the Injury cannot be measured by pecuniary standards.” Ajax Eng's Corp. v, Sentry
Ins., 143 Ill.App.3d 81, 83- 84 (5th Dist. 1986). As such, where the injunctive relicf sought is
monctary in nature and can be calculated with a great degree of certainty, the remedy sought is
legal in nature and an injunction is inappropriate. /d/.

By way of Counts I1[ and IV, the Village sought an injunctive reliefin the form of orderi ng
the Defendants to secyre letters of credit with a linancial institution in the amount of 100% of the
contract costs of construction. In order to determine what “100% of the contract costs of
construction are,” the Village would need to caleulate (and prove) those costs with a great degree
of certainty. Thus, the relief sought can be calculated with a great degree of certainty and is
monelary in nature. The Village therefore has an adequate remedy at law, and Counts ITT and 1V
of the Third Amended Complaint were properly dismissed as a matter of law.

Lastly, the Village has argued that it stated a claim for injunctive reljef upon which reljef
can be granted because the linois Municipal Code permits it to seek equitable and injunctive
relief. In furtherance ofthis argument, the Village cites Village of Orland Parkv. First Ired. Saving
& Loan Association of Chicago, 135 111.App.3d 520 (1st Dist. 1985) for the proposition that merely
seeking monetary damages does not preclude enforcing other terms of an annexation agreement,

This of course is correct; but what the Village fails to take into consideration is the nature of the

Landowner’s obligation to construct the agreed upon improvements in the Hickory Ridge
Subdivision, Rather, the Village is seeking to have KPHC [ and KPHC II secure letters of credit
in the amount of 100% of the contract costs for those improvements., This is ultimately the same
relief being sought by Counts I and II of the Third Amended Complaint and is entirely monetary

in nature,
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In short, what the V; llage is secking is a permanent injunction requiring the Defendants to

secure a sum of money (equivalent to any moncy judgment they receive under Counts I and [I),

deposit it with a financial institution, and then have that institution issye an irrevocable letter of

credit. By its very nature this rclief is the equivalent of a remedy at law with extra (and entirely
superfluous) steps.  Since the Village admits it has an adequate remedy at law, its claims for
injunctive relicf were properly dismissed as a matter of law.

IV.  THE DEFENDANTS HAVE STANDING TO ENFORCE THE ATTORNEY FEE
PROVISION IN THE ANNEXATION AGREEMENT THAT PERMITS THE
PREVAILING PARTY OF ANY DISPUTE TO RECOVER ITS COSTS AND
ATTORNEY’S FEES.

After the Village’s Third Amended Complaint was dismissed with prejudice, the Circuit

Court properly held. the Appellees were the prevailing party in a dispute concerning the terms of

the Annexation Agreement and entitled to an award of their reasonable attorney’s fees and costs,

Contrary to the arguments proffered by the Village, this ruling does not contradict the Circit

Court’s prior finding that the | Jefendants are not SUCCESsors or contractual assigns to the

Annexation Agreement. Rather. it is in accordance with the Agreement’s express and

unambiguous terms which allow non-parties to recover their fecs if they prevail in a dispute

concerning the terms of the Agrecment.
A. The Annexation Agreement’s Plain and Unambiguous Language Permits Non-
Parties to Recover Their Attorney’s Fees When They Are the Prevailing Party in
a Dispute Concerning its Terms.
The unambiguous language in the Annexation Agreement makes clear the original drafters
intended for non-parties to the Agreement, such as the Defendants, o recover their attorney’s feeg

in the event they werc a prevailing party in a dispute over the Agreement’s terms. This is apparent

by the inclusion of two separate and distinet attorney’s fees clauses within the Agreement.
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The principal objective in construing an agrecment is to give cffect to the intent of the
parties at the time they entered into the agreement. First Bank & T (o, of lllinvis v, Vil of Orland
Hills, 338 [ App.3d 35, 40 (1st Dist. 2003). When an agreement's provisions are unambiguous,
courts are to ascertain the parties' intent from the language of the agreement. /d. The agreement is
to be construed as a whole, giving meaning and effect to every provision. /d When parties agree
to and insert provisions into their dgreement. courts are to presume that this js done purposefully
and that the language employed is to be given effect. /d A court may not interpret an agreement
in a way that would nullify its provisions. render them meaningless, or consider them surplusage.
ld. See also Coles-Moulprie Elec. Co-op. v. City of Sullivan, 304 I11.App.3d 153, 159 (4th Dist.
1999),

The Annexation Agreement contains two S¢parate and distinct attorney’s fees provisions.
The first is in Section 28, Subscction J, and provides, “In the cvent of any dispute concerning the
terms of this Agreement, then the prevailing party shall be entitled 1o collect all of its costs
associated with the settlement of such dispute, including, but not limited to, its attorneys’ fees and
court costs.” (E21 -- emphasis added). The second provision is in Section 28, Subsection M, and
provides, “If any action at law or in equity...is brought by a party hereto in connection with this
Agreement or a breach hercol, the prevailing party in any final judgment or the non-dismissed
party in the cvent of a dismissa] shall be entitled to. .. [its] actual attorney’s fees paid or incurred in
good faith...” (1522 — emphasis added).

These two clauses werc intentionally included within the Annexation Agreement and serve
tWo separate and distinet purposes. As such, they must be interpreted together, and in a way that
does not render one or both meaningless or consider them mere surpl usage. Subsection J is clearly

intended 1o give non-parties to the Agreement, who are nevertheless involved in a dispute over its
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terms, a mechanism to ensure they can recover their attorney’s fees if they prevail in that dispute.
One needs 1o look no further than the Appellees for an ¢xample of when such a scenario might
arise. The fact that this was the drafiers® intent is evident by the inclusion of such broad language
in Subsection J like “any dispute concerning the terms of the Agreement.” (E21 — emphasis added).
[l is also evident by its inclusion within the indemnification provisions of the Agreement, which
deals exclusively with disputes involving non-parties. (/d.).

Conversely, Subsection M is intended to dea] exclusively with disputes between the
original partics and their contractual successors and/or assigns. (E22), This is why the drafters used
different language than used in Subsection J. Namely. Subsection M uses the language “a pargy
hereto in connection with thig Agreement or a breach hereof.” while Subsection J uses the language
“any dispute concerning the terms of this Agreement, then the prevailing. party.” (F21-E22 —
cmphasis added). Subjection M also specifically addresses a “breach” of the Agreement, which
only a party thereto could be held liable, while Subscction J addresses “any dispute,” ( E21-E22).
While both Subsections use the term “party.” Subsection M makes the distinction of g “party
hereto” meaning a party to the Agreement, while Subsection J simply states a “party” to “any
dispute” and which (unlike Subsection M) does not limit the right 1o parties to the Agreement (i.e,
“parties hereto™). (/d.) Further evidence of the drafier’s intent was the use of the same “party
hereto” language in Scction 281, which also addresses only parties’ to the agreement, or their
contractual successors or assi gns. (E20).

The drafiers of the Annexation Agreement did not include these two Separate attorney’s
fees provisions within the Annexation Agreement by mistake, and the distinctive language used
demonstrates neither one js mere surplusage. Rather, it is apparent they serve two distinet purposes,

and Subsection J is intended to ensure non-parties are permitted to recover their attorney’s fees
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and costs when they are forced into a dispute concern ing the Annexation Agrecment but ultimately
prevail. Accordingly, although the Defendants are not parties to the Annexation Agreement
(whether by Successorship, assignment, or otherwisc) and have never claimed to be, they are
nevertheless the prevailin g party in a dispute over its terms and are entitled to their attorney’s [ecs
and costs under Subscction J.

B. The Defendants are the Undisputed Prevailing Party.

During the trial court proceedings, the Circuit Court dismissed cach of the Village’s claims
with prejudice. (C668). The effect of these dismissals was to declare the Defendants the prevailing
party of the dispute raised by the Village, and it resulted in the Defendants achieving the same
level of success had they prevailed on the merits during a trial or otherwise achieved judgment in
their favor.

It is well settled that a party will be considered the prevailing party for the purposes of
awarding attorney’s fees when that party is successful on any si gnificant issue and/or receives a
judgment in its favor. Naperville S. Commons, LLC' v, Nguyen, 2013 11 App (3d) 120382, 9 16. In
this action, the Defendants werce successful on each significant 1ssue, while the Village did not
achieve any measure of success and each of its claims were summarily dismissed by the Trial
Court. (C8-C979). The Trial Court therefore properly found the Defendants were the prevailing
party and therefore entitled to its foes and costs. (R148-R1 86).

Because the Defendants were the prevailing party in a dispute concerning the terms of the
Annexation Agreement, the clear and unambiguous intent of the Agreement allows them to recover
their costs and attorney"s fees from the Village pursuant to Subsection J. To hold otherwise would
nullify cither Subsection J or Subsection M, rendering one meaningless and mere surplusage.

Neither is permissible. Neither Subsection J or Subsection M are meaningless or mere surplusage.,
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and both provisions must be given cffect, Doing so requires this Court to uphold the Trial Court’s
March 17, 2021 adjudication and the June 2, 2021 judgment awarding the Defendants thejr
reasonable attorncy’s fees and costs.

C. The Trial Court’s Interpretation of the Annexation Agreement Was Accurate and
Is Incorporated Herein.

Contrary to the assertions made by the Village to the Second District Appellate Court, the
Trial Court properly interpreted the Annexation Agreement, including rejecting each of the
arguments raised by the Village on appeal. (R148-R186). This includes, but is not limited to,
rejecting the Village’s misguided arguments that the Defendants have asserted contradictory
positions in this case (they have not); that Subsection J of the Annexation Agreement only
contemplates awarding attorney’s fees in breach of contract actions between the contractin g parties
(which would improperly render Subjection M meaningless and superfluous); and that the
Agreement’s other provisions demonstrate an intent not to award altorney’s fees to non-parties
who prevailed in a disputc over the Agreements terms (which would improperly render Subjection
J meaningless and supcrfluous). (R 148-R186). The Circuit Court’s interpretation remains correct,
and in addition to the reasons set forth herein, the Defendants adopt the Trial Court’s thoughtful
and precise interpretation of the Annexation Agrecement and urge this Court to do the same. ({d.).

D. If Any Ambiguities Exist in the Annexation Agreement They Must Be Construed
Against the Village.

As set forth above, the plain language of the Annexation Agrecment is not ambiguous and
is subject to only one reasonable interpretation. This is the interpretation proffered by the
Defendants herein and that was adopted by the Circuit Court, But even il it could be argued the
Annexation Agreement’s attorney’s fees provisions contain ambiguities and are subject to more

than one reasonable interpretation, those ambiguities must be interpreted against the Village, who
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was solely responsible for drafting the Annexation Agreement. A contract is ambiguous only if it
is susceptible to more than one reasonable interpretation. Zwayer v. Ford Motor Credit Co., 279
1L.App.3d 906, 910 (Ist Dist. 1996). A contract is not ambiguous simply because the parties
disagree as 1o its meaning. /d. However. where a contract contains ambiguous terms, those terms
must be interpreted against the drafler. /d In this case, the Annexation Agreement was drafted by
the Village. (C695). As such, any ambiguity must be interpreted against the Village and in favor
of the Defendants, which would mean the Defendants® (and the Circuit Court’s) interpretation of
Subsection J must be applied.

E. The Doctrine of Judicial Estoppel Does Not Apply.

The Village has also argued the Defendants should be Judicially estopped from securing an
award of their attorney s fees and costs because the Circuit Court previously ruled the Defendaants
WEIE not successors or contractual assigns that could be held liable for the alleged breach of the
Annexation Agreement. This argument is also without merit.

The purpose of the doctrine of judicial estoppel is to protect the integrity of the judicial
process by prohibiting parties from “deliberately changing positions™ according to the exigencics
of the moment. Seymour v. ¢ olliny. 2015 IL 118432, 9 36-37. Courts therefore require five
prerequisites before a court may invoke the doctrine of Judicial estoppel. /d. The party to be
cstopped must have: (1) taken two positions, (2) that are factually inconsistent, (3) in separate
judicial or quasi-judicial administrative proceedings, (4) intending for the trier of fact 1o accept the
truth of the facts alleged, and (5) have succeeded in the first proceeding and received some benefit
from it. /d Significantly, judicial estoppel is an equitable doctrine invoked by the court at its

discretion. /¢
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In this case, the Village has repeatedly tried to cling to the unfounded belicf the Defendnts
have either admitted to successor liability (which they have not) or are now trying to change their
position in order 1o claim rights only a successor party to the Annexation Agreement can enforce.
Neither is true and both arguments must be rejected. The Defendants have never taken two
factually inconsistent positions. They have never and are not now claiming to be successors or
contractual assigns capable of enforcing all of the covenants and requirements owed by the
Appellant under the Annexation Agreement. (C8-C990). They have always maintained they are
not successors or assigns. (/d. ). What the Village com plains, is the Defendants’ assertion that they
are the prevailing party of any dispute concerning the terms of the Annexation A greement, and/or
intended third-party beneficiaries under the Annexation Agreement. (C805-C810). This is not a
factually inconsistent position. Nor can anything the Defendants have filed or testified to in the
trial court proceedings be construed as intending to or causing the Circuit Court to accepl the truth
of two factually inconsistent positions. Rather, the Defendants’ position reflects their accurate
interpretation of the Annexation Agreement and relevant case law, which precludes them from
being deemed contractual successors and therefore held liable for breaches of the Annexation
Agreement, but which entitles them to an award of their attorney's fees and costs as the prevailing
party in a dispute concerni ng the terms of the Annexation Agreement.

The Defendants have never taken two lactually inconsistent positions, and certainly did not
do so in separate judicial or quasi-judicial administrative proceedings. There has been only onc
action before the same trial court. The doctrine of judicial estoppel is therefore inapplicable to
these proceedings. Even if it were, the Village has failed to explain how the Circuit Court's

rejection of the doctrine was an abuse of discretion. It was not. The Village™s request for the
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Second District Appellate Court to apply the doctrine of judicial estoppel was therefore improper
and unwarranted. and this Court must dj sregard the Village's argument now,
F. The Village Has Not Raised and Therefore Waived Any Argument That the

Circuit Court Abused Its Discretion or Otherwise Erred in Entering Judgment
Against It.

The Village also has not argued on appeal that the Circuit Court somehow abused its
discretion or otherwise erred in receiving evidence prior to entering Judgment on June 2, 2021.
The Village has therefore waived any argument that the Circuit Court abused its discretion and as
such the Circuit Court’s June 2, 2021 judgment cannot be reversed.

With limited exceptions, such as issues affecting the appellate court's jurisdiction, points
notargued in an appellant’s openin g briel arc waived. CF SBC Pledgor 1 2012-1 Tr. v. Clark/Sch,.
LLC, 2016 IL App (4th) 150568, 7 30; see also Morgan, 343 1. App.3d at 738. In the Village's
appeal, it failed to argue or claim that the Cireuit Court somehow abused its discretion or otherwise
erred in awarding the Defendants their reasonable and necessary attorney’s fees and costs. Instead,
the Village simply argued why the Circuit Court erred on March 17, 2021 when it held the
Defendants had a contractual right to their attorney’s fees and costs under Subsection J of the
Annexation Agreement. Bu this is an issuc the Village has not actually appealed. Accordingly,
even if the Appellate Court had Jurisdiction over this matter (which the Defendants assert it did
not), the only basis to overturn the Circuit Court’s June 2, 2021 judgment would be to argue the
Circuit Court abused its discretion or otherwise committed reversible error during the June 2, 2021
evidentiary hearing on the reasonableness and necessity of the Defendants’ attorney’s fees. Since
the Village has madc no such argument on appeal. any such argument is now waivgd.

For cach of the foregoing reasons, and those urged during the trial court proceedings, the

Defendants have standing to recover their costs and altorney’s fees under the unambiguous terms
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set lorth in Section 28. Subsection J, ot the Annexation Agreement. Even if there were ambiguities
in the Annexation Agreement (which there are not). those ambiguitics must be construed against
the Village. Most importantly. the Village has waived any argument by failing to raise the issye
on appeal. This Court should therefore uphold the ‘I'rial Court’s March 17, 2071 order and its June
2, 2021 judgment in their entirety.

V. THE APPELLATE COU RT LACKED JURISDICTION BECAUSE THE

VILLAGE’S NOTICES OF APPEAL DID NOT CONTAIN ANY PRAYER FOR
RELIEF.

Lastly, this Court should consider whether the Second District Appellate Court had
Jurisdiction over the Village’s appcals. Both of the Village’s Notices of Appeal are critically
deficient and fail to confer the Appellate Court with jurisdiction because neither identify any relief
the Village is requesting.  The Appellate Court therefore should have dismissed the Village's
appeals [or lack of jurisdiction.

Supreme Court Rule 303(b)2) provides that a notice of appeal “shall specify the
Judgment...or other orders appealed from and the relief sought from the revicwing court.” 11l
S.Ct. R. 303(b)(2) - emphasis added. Without » properly filed notice of appeal. the appellate court
lacks jurisdiction over the matter and is obliged (o dismiss the appeal. Gen. Motors Corp.. 242
[11.2d at 175-76: see also McGill v Garza, 378 . App.3d 73, 75 (2007): see also In re JP. 331
NLApp.3d 220, 234 (1st Dist. 2002)(When an appeal is taken only from a specific Judgment, the
appellate court is without jurisdiction to review any other orders or adjudications not specified in
or fairly inferred from the notice of appeal). In order to comply with Supreme Court Rule 303 and
confer the appellate court with Jurisdiction. a notice of appeal thercfore needs 1o state
the judgment complained of: any orders incorporated thercin, and the reliof sought so that

the successtul party is advised of the nature of the appeal. /n re Custody of RW.. 2018 IL App
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(5th) 170377, 9 48: see also Gen, Motors Corp. v. Pappas, 242 111.2d 163, 175-76 (201 1)(Appellate
courts only have jurisdiction over the orders specified in the notice of appeal); see also Morgan v.
Richardson, 343 NLApp.3d 733. 738 (5th Dist. 2003)(Appellate Court has an independent and
ongoing duty to consider its jurisdiction belore considering the merits of the case).

In this action, the Village's Notices of Appeal only states that the Village is appealing the
Circuit Court’s December 4. 2020 dismissal and Junc 2, 2021 judgment. The Villlages Notices
do not identify what, if any. relief the Village was seeking from the Appellate Court. This was
insufficient notice to confer the Appellate Court with jurisdiction over any issue raised in the
Village’s appeal. Because the Appellant Notice of Appeal does not contain any prayer for relief
and fails to specify. or even infer. that the Appellant is also appealing the Trial Court’s March 17,
2021 Order, it is unquestionably insuflicient under Supreme Court Rule 303 and fails to provide
this Court with jurisdiction. The Appellant’s appeal must therefore be dismissed with prejudice.
VL.  SUMMARY.

The reasoning followed in the Doyle, City of Elgin. and United ity of Yorkville opinions
is sound and establishes a workable framework not just for municipalities drafting annexation
agreements. but also original developers and their successors. as well as subsequent purchasers of
small or large portions of the annexed property. Converscly, the reasoning adopted by the Second
District Appellate Court in its decision in this case, which holds an annexation agreement need not
include language that expressly identifies which classes of subsequent purchascrs may be liable
for huge financial obligations. is inherently unworkable. This is especially true in this case where
the Appellatc Court’s decision to make the Defendants liable as successors ultimately relies on
assumptions of fact not supported by the terms of the Annexation Agreement or the record on

appeal in order to create distinctions in subsequent owners that simply do not exist and that werce
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created arbitrarily by the Appellate Court. Specifi cally. the Appellate Court distinguishes between
subsequent “homecowners™ and “developers.™ (A-1). This is even though no such distinction exists
in the Annexation Agreement and the facts relied upon by the Appellate Court (o create this
distinction are entirely absent in the record on appeal, (C1-C990). Specifically, while holding the
Defendants are somehow a “successor”™ who may be held liable under the Annexation Agreement,
the Appellate Court distinguishes between purchasers of multiple lots within the anncxed property
and individual homeowners, holdin g “it of course does not follow that individual homeowners are
similarly obligated under the Anncxation Agreement.” This ruling appears 1o be based on the
misapprehension and incorrect assumption that all of the current single-lamily homecowners living
within the annexed property are living in portions of the property where construction of the public
improvements contemplated by the Annexation Agreement have been completed. (A-1). This fact
was not alleged in the Village's Third Amended Complaint; is not supported by the record on
appeal; and is factually inaccurate. (C1-C990), There are single family homeowners whosec
residences are located in portions of the property where construction of the public improvements
contemplated by the Annexation Agreement have not been completed. By misapprehending and
assuming facts not supported by the record. the Second District Appellate Court’s decision creates
arbitrary distinctions between subsequent owners that is not contemplated. defined. or articulated
in the Annexation Agreement. The Second District Appellate Court’s decision also holds that the
Annexation Agreement intended to hold subsequent landowners (but not individual homeowners)
responsible for their pro-rata share of any unfinished construction and improvements, when no
such language 1o this effect exists in the Annexation Agreement and this assertion is contrary to
the parties” stated intent of requiring the original landowner to complete all of the construction and

improvements contemplated by the Agreement or risk losing the irrevocable letter of credit that
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the Annexation Agreement required to be posted. (C1-C'990), By relying on terms that do not exist
in the Annexation Agreement (and that are unsupported by the record on appeal). the Appellate
Court has created a rule of law that prevents any predictability in how annexation agreements will
be interpreted by the courts moving forward. This rule of law destroys the predictability afforded
by the Doyle, City of Elgin, and United City of Yorkville opinions. which require annexation
agreements to include clear and unambiguous terms. So. while the rule followed in Doyle, Ciry of
Elgin, and United Ciry of Yorkville will lcad to predictability and stability, and therefore less
litigation clogging 1llinois® court system. the Second District Appellate Court's opinion in this cae
will ultimately lead to more litigation, since the lack ol clarity providing in annexation agreements
(like the one at issue in this case) will require the courts to be called upon to decide what classes
of subsequent landowners can and cannot be held liable under annexation agreements. The courts
should not be placed in this position when the drafters of annexation agreements are in the best
position to accomplish this task.

This Court should therefore establish a singular rule of law cstablishing when and under
what circumstances owners of part. but not all, of an annexed parcel of land may be held liable for
an original owner’s breach of the applicable annexation agreement. The rule of Jaw that is best
equipped to provide certainty. predictability. and further the public policy goal of the free
alienability of Illinois real property. is the one adopted in Doyle, City of Elgin. and United City of
Yorkville. The Defendants therefore respectfully implore this 1onorable Court to likewise adopt
this rule of law, and to thereby reinstate the ruling of the Circuit Court dismissing with prejudice

the Village’s Third Amended Complaint.
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CONCLUSION
For the foregoing reasons. the Delendants-Appellants. Kirkland Properties Holdings
Company. LLC I and Kirkland Properties Holdings Company. LLLC 1] . respectiully request that
this Honorable Court reverse the decision of the Second District Appellate Court and reinstate the
Judgment of the Circuit Court - and for such other and further relief deemed just and equitabie
under the circumstances.

Respecttully submitted.

KIRKLAND PROPERTIES HOLDINGS
COMPANY, LLC I and KIRKLAND
PROPERTIES HOLDINGS COMPANY, LLC
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2022 IL App (2d) 200780
Nos. 2-20-0780 & 2-21-0301 cons.
Opinion filed April 21. 2022

INTHE
APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

THE VILLAGE OF KIRKLAND,

) Appeal [rom the Circuit Court
) of De Kalb County.
Plaintifi-Appellant. )
)
V. ) No. 19-L-33
)
KIRKLLAND PROPERTIES HOLDINGS )
COMPANY, LLC I, and KIRKL.AND )
PROPERTIES HOLDI NGS COMPANY, )
LEC T ) Ionorable
) Bradley J. Waller,
Defendants-Appcliees. ) Judge, Presiding,

— —_—— T e e

JUSTICE BRENNAN delivered the judgment of the court, with opinion.
Justices McLaren and Hudson concurred in the Judgment and opinion.

OPINION
91 On August 27, 2020, plaintift, the Village of Kirkland (Village). filed its third amended
complaint against defendants, Kirkland Properties Holdings Company, LIC I, and Kirkland
Properties Holdings Company, LLC IT (hereinafier KPHC I. KPHC [1, and collectively KPHC). In
the complaint, the Village alleged that KPHC breached a 2003 recorded annexation agreement
(Annexation Agreement) that the Village cntercd into with the National Bank and Trust of
Sycamore as trustee of trust No. 4235000 ( landowner), the original owner of the subject property,
a 114-acre subdivision, The Village alleged that KPHC became bound by the terms of the

Annexation Agreement as a successor owner of record to the landowner when KPHC bought

Al
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portion of the subject property from an entity. Plank Road, I.L.C (Plank) (not a party to this appeal),
which had., in turn, acquired the property from the landowner. Specifically, the complaint alleged
that KPHC breached the Annexation Agreement by refusing the Village’s request lor a letter of
credit in the amount proportionate to the number of lots KPHC owned in the subdivision, to secure
the completion of roads in the subdivision as it was devcloped. The Village sought damages for
breach of contract or, in the alternative, injunctive relief in the form of specific performance.
KPHC moved to dismiss pursuant to section 2-615 of the Code of Civil Procedure (735 ILCS 5/2-
615 (West 2020)), arguing at the hearing on the motion that, although the Annexation Agreement
was a covenant that ran with the land, the Annexation Agreement would not confer successor status
to an entity that purchased only a portion of the subject property as opposed to the whole of the
subject property. The trial court, relying primarily on Doyle v. Village of Tinley Park, 2018 11,
App (1st) 170357, and bricfly referencing United City of Yorkville v. Fidelity & Deposit Co. of
Maryland, 2019 1L App (2d) 180230, agreed with KPHC and dismissed the case with prejudice.
The Village timely appeals (No. 2-20-0780), arguing that Doyle, a First District case, is
distinguishable and that Yorkvifle, a Second District case, actually supports its position.

92 Having sccured the dismissal of the complaint against it, KPHC moved for atlorney lees
pursuant to the terms of the Annexation Agreement. The trial court determined that the Annexation
Agreement entitled KPHC. as the prevailing party in a lawsuit brought pursuant to the Annexation
Agreement, to fees. The Village appeals (No. 2-21-0301), arguing, infer alia, that the court’s
earlier ruling that KPHC was not bound by the terms of the Annexation Agreement precluded it
from awarding attorney fees under the Annexation Agreement, The two appeals, Nos. 2-20-0780
and 2-21-0301, have been consolidated for the purposes of argument and disposition (but not

briefing). For the reasons that follow, we reverse the trial court’s ruling that KPHC was not bound
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by the terms of the Annexation Agreement. As a result, KPHC is no longer the prevailing party
and we vacate the award of attorney fees,

3 I. BACKGROUND

Y4 The following background information is taken largely from the allegations of fact set forth
in the third amended complaint, which must be taken as true at this stage in the proceedings. Sce
Cochiran v. Securigas Security Services USA, lnc., 2017 11, 121200, Ti11.

g5 A. The Annexation Agreement

16  OnMays, 2003, the Village entered into the Annexation Agreement with the sole. original
owner of the subjeet property, the landowner, at that time, the Trust, the beneficiaries of which
were David R. Rood, Barbara L. Rood, Robert D. Rood, and Ann M. Rood. As to its term and the
question of successorship, the Annexation Agreement provided that it was for a term of 20 years
and that it was “made pursuant to and in accordance with [sections 11-15.1-] to 11-15.1-5] of the
[Municipal] Code.” Section 11-15.1-4 of the Municipal Code, in turn, provides: “Any annexation
agreement executed pursuant (o this Division 15.1 ##* shal] be binding upon the successor owners
of record of the [and which is the subject of the dgreement and upon successor municipal
authorities of the municipality and successor municipalitics.” (Emphasis added.) 65 ILCS 5/11-

15.1-4 (West 2002). The Annexation Agreement, section 28. paragraph 1, likewise provided that

administrators, successors|,] and assigns.™ (Emphasis added.)
17 The Annexation Agreement described the subject property as consisting of 114.27 acres
located immediately north of [llinois Route 72 and presently contiguous with the corporate limit

of the Village. It provided in its introductory terms that the subject property was to be developed

A3
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and specifically that (1) the landowner desired to annex the subject property 1o the Village “to
develop thereon a residential subdivision substantially in accordance with a preliminary
subdivision plat *** which is attached hereto,” and (2) the parties desired to develop the subject
property “as conveniently as m ay be and subject to the terms and conditions hereinafter contained.”
18  The Annexation Agreement placed obligations on the Village, including but not limited to
the following. The Village was to annex the subject property to the Village. It was to rezone the
subject property for single-family residential homes and approve and record two plats for
subdivision. It was to provide water mains. access (o Village treatment plant services. and potable
water for the subdivision,

€9  The Annexation Agreement also placed obligations on the landowner, including but not
limited to those set forth in sections 10 and 14. Section 10 provided that the landowner was to
construct all roadways required to be developed on the subject property. With certain exceptions,
the roadways were to be constructed in accordance with the Villages standards. Once 50% of the
buildings in a particular phasc were occupied, no further occupancy permits would be issued unless
the road was complete to a certain stage of development. Once 80% of the buildings in a particular
phase were occupied. no further occupancy permits would be issued unless the road was complete
to a certain, later stage of development. Upon the completion of the road, the Village would accept
the improvements and thereafter maintain the road.

Y10  Section 14 provided that the landowner would secure an irrevocable letter of credit from a
financial institution payable to the Village 10 guarantee the quality construction of all public
facilities to be constructed at any unit or stage of development for which approval is sought. The

letter of credit would be in the amount of 100% of the contract costs of construction in the unit or

Ad
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stage of development or 125% of the landowner engineer’s contract estimate in the unit or stage
of development.

11 Other sections of the Annexation Agreement, including those addressing stages and phases
of development (section 5) and the dedication of improvements (section 13). will be discussed
later in conjunction with our interpretation of the agreement.

12 B. The Transfer of Portions of the Subject Property

113 OnNovember 30, 2011, the landowner sold a portion of the subjcct property to Plank, as
is documented in exhibit T attached to the Village’s complaint. At that time (and at all times
relevant to this appeal), the subject property had been divided into 82 lots across two phases of
development. Plank purchased 41 lots, some of which were located in phasc one and some of
which were located in phase two.

114 On January 25. 2017, Plank sold 34 lots {o KPHC. As a result, KPHC I owned 15 of 56
lots in phase one, and KPHC 11 owned 19 of 26 lots in phase two. The third amended complaint
alleged that “the contract by which [KPHC] acquired *** the lots provides that title to the lots was
subject to all ‘agreements with any municipality regarding the development of the Property.” ™
915 C. The Village Seeks KPHC's Performance

116 Meanwhile. as KPHC does not dispute, the Village continued to perform under the
Annexation Agreement in that il annexed the subject property to the Village. rezoned the subject
property to allow for single-family residences. and approved two final plats for subdivision. It also
provided lots within the subdivision with access to Village treatment plant services, water mains,
and potable water.

917 OnMay 8. 2019. the Village sent KPIIC letters of demand based on sections 10 and 14 of

the Annexation Agreement, It requested that KPIIC deposit a letter of credit for an amount
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proportionate to the number of lots it owned in the development and/or the road frontage of such
lots in order to secure the completion of the roads in the development. The Village caleulated that,
based on the total contract estimate for the completion of the roads in the entire development and
KPHC’s share of ownership, KPHC’s letter of credit was o be for $357.295. KPHC did not supply
the letter of credit, and the Village filed suit. Following a series of amended pleadings, KPHC
moved to dismiss the Village's third amended complaint. the operative complaint in this case,
pursuant to section 2-615 of the Code of Civil Procedure.

€18 D. The Trial Court’s Ruling

119 On December 4. 2020, the trial court conducted a hearing on KPHC’s motion to dismiss.
Primarily, the parties debated whether KPHC was a successor owner of record to the subject
property such that it was bound by the terms of the Annexation Agreement. KPHC acknowledged
that the Annexation Agrecment concerned a covenant that ran with the land. The question for the
court, it continued. was wharland. In KPHC s view, the covenant ran with the land in its entirety,
only. Once the land was sold in any configuration less than its entirety, the covenant ceased to
apply. KPHC argued that its position was supported by Doyle, which it asserted stood for the
proposition that, where the original parties to an annexation agreement intend [or the covenant to
run with the land. even when subdivided and portioned off to different developers, the annexation
agreement must so expressly provide.

€20  The Village responded that the Annexation Agreement concerned a covenant that ran with
the land whether in its entirety or subdivided and portioned ofT to different developers. The Village
argued that the Annexation Agreement was premised upon and contemplated subdivision of the
land. The Village referred, specifically, to those provisions concerning infrastructure and storm

water requirements that would be “completely unnecessary” if the Annexation Agreement were 1o

Al
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apply only to a property owner who retained the whole acreage. [t also argued that KPHC's
interpretation of the Annexation Agreement led 1o an absurd result in that, under KPHC s
interpretation, KPHC would have no standing to sue the Village to compel it to fulfil its obligation
to provide water service, for example, mercly because the property had been subdivided. If. in a
hypothetical scenario, KPIIC owned 99 of 100 lots, KPHC still would not have standing. Finally,
the Village argued that Doyie was lactually distinguishable, factually unique, and had limited
precedential value.
921 Inrebuttal, KPIIC acknowledged that. under its interpretation. it had no standing to compel
the Village to fulfil its obligations under the Annexation Agreement: *[Trust me, that’s a problem
in this case, because we have a neighborhood that is not developed, despite [the IVillageJ once
having an adequate security bond. So this ruling will cut both ways.” KPHC also asserted that the
Second District embraced the Doy/e decision in Yorkville.
122 The trial court granted KPHC s motion to dismiss. It cxplained that section 11-15.1-1 of
the Municipal Code provides that an annexation agreement is & contract between a municipality
and an owner of land. Scction 11-15.1-4 further provides that the annexation agreement will be
binding on successor owners of the land that is the subject of the agreement. In this case, the subject
property “consists of 114,27 acres located north of [Route 72]. That is for all intents and purposes
the entire subdivision.” It concluded:

“The agreement, like [section 11-15.1-4], is silent on the purchase *** of Icss than

all of the *** subject property.
Doyle states that il the drafters [of an annexation] agreement intended to confer
successor status upon each and every purchaser of a lot within a subdivision as opposed to

a developer who purchased the entire subdivision. the agreement would have expressly
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stated successor owners of record of the subject property *** and/or any portion thereof It

didn’t in Doy/e and it doesn’t here.” (Emphasis added.)
The court also referenced Yorkville. finding it distinguishable in that the annexation agreement in
that case contained a provision that acknowledged that a successor developer could own a portion
of the subject property. The court also stated that the Village had failed to plead the existence of
any other form of privity between itself and KPHC, such as contractual assignment. In the court’s
view, that the deed between Plank and KPHC stated that KPHC took title subject to the terms of
any municipal agreement merely raised the question of how the terms of the Annexation
Agreement should be interpreted. As such, the court determined that the Village had failed to state
a cause of action and granted KPI1IC’s scction 2-615 motion to dismiss.
€23 The trial court’s written order provided: “For the reasons stated on the record, defendant’s
motion to dismiss is granted.” The court awarded KPIHC attorney fees pursuant to a fee-shifting
provision in the Annexation Agreement. This properly noticed appeal followed.
124 [l. ANALYSIS
725 On appeal, the Village challenges the trial court’s section 2-615 dismissal of its third
amended complaint for breach of contract (seeking damages) and injunctive relief (secking
specific performance). To properly plead the first of these actions, breach of contract, a plaintiff
must allege facts supporting the following elements: (1) the existence of an operative contract,
(2) a breach of the contract, (3) plaintiff’s performance of its duties under the contract, and
(4) damages. Village of Orland Park v. First Federal Savings & Loan Ass’n of Chicago, 135 IlL.
App. 3d 520, 529 (1985). As to the sccond action, scction 11-15.1-4 of the Municipal Code
provides that any party Lo an annexation agreement “may by civil action, mandamus, injunctionl.|

or other proceeding, enforce and compel performance of the agreement.” 65 ILCS 5/11-15.1-4

A8
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(West 2020). The question presented by each of these claims is whether KPHC was bound by the

terms of the Annexation Agreement, as g Successor owner of record of land subject 1o the

agreement, such that it can be found to have breached the agreement by failing 1o provide a letter

of credit and such that it can be compelled 1o provide the letter of credit. The Village argues that
KPHC is bound by the terms of the Annexation Agreement because the Annexation A greement is
a covenant that runs with the land and section 11-15.1-4 of the Municipal Code as well as the
Annexation Agreement itself provide that it is binding on successors of the land that is the subjecct

of the agreement. The Village contends that the trial court erred in determining that KPHC was

KPHC owned only a portion of the land that was the subject of the Annexation Agreement. It also

challenges the trial cour(’s decision to award KPHC atto tney fees. For the reasons that follow, we

agree that KPHC was a successor owner of record of the subject property even though it owned

only a portion of the subject property. Because KPHC is no longer the prevailing party. it is not

cntitled to attorney fecs,

§26  Preliminarily, we address KPHC"s argument that the Village cannot state a claim for

injunctive relief in the form of specific performance by securing a letter of credit, because the

Village has an adequate remedy at law precluding equitable reliecf—damages under its breach of
contract claim. Specific performance is a form of injunctive reliel. New Park Forest Associates 1f
v. Rogers Enterprises, Inc., 195 111. App. 3d 757, 761 (1990). To be surc, ordinarily, injunctive
relicf is not appropriate when there is an adequate remedy at law, here, damages. /d. However,
when, as here. a party grounds its request for specific performance in scetion 11-15.1-4. which
specifically provides for injunctive relief, the action remains viablc despite the availability of other

possible avenues of relief. See Ordand Park. 135 111. App. 3d at 528-29,
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Y27 A section 2-615 motion to dismiss challenges the legal sufficiency of the complaint and
asserts that the plaintiff has failed 1o state a cause of action. 735 ILCS 5/2-615 (West 2020). When
ruling on a section 2-615 motion to dismiss, the trigl court must accept as true all well-pled facts,
as well as any reasonable inferences that may arise from them. Cochiran, 2017 11, 121200, g 11.
We review section 2-615 dismissals de novo. Id Here, the trial court’s dismissal was guided by its
interpretation of section | 1-15.1-4 of the Municipal Code and the Anncxation Agreement, issues
that are also subject to de novoreview. Valerio v. Moore Landscapes, LLC. 202111, 126139, 7 20.
928  When construing a statute or contract. the primary goal is to give effect to the intent of the
parties who drafted the document. Yorkville, 2019 1L App (2d) 180230, § 74. The best indicator
of intent is the language of the document. given its plain and ordinary meaning. /. The court will
not read into the document a provision it does not contain. See Carrillo v. Jam Productions, Lid,
173 111. App. 3d 693, 698 (1988). The document is to be read as a whole (Gallagher v. Lenart, 226
ML 2d 208. 233 (2007)) and should be reasonably interpreted to avoid absurd results (Foxfield
Realty, Inc. v. Kubala, 287 111 App. 3d 519, 524 (1997)).
129 As we look to the text of the statute and the Annexation Agreement. we are mindful that
public policy favors the enforcement of annexation agrcements., Orfaad Fark, 135 111. App. 3d at
526. Annexation agreements are critical  to the successful implementation of municipal
improvements. See id. As the Orfand Park court explained:
“The authorization of preannexation agreements by statute. such as section 11-15.1-
1, serves to further important governmental purposes. such as the cncouragement of
cxpanding urban areas and to do so uniformly, cconomically. efficiently and fairly, with
optimum provisions made for the establishment of land use controls and necessary

municipal improvements including streets, water. sewer systems, schools, parks, and
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similar installations, This approach also discourages fragmentation and proliferation of
special districts. Additional positive effects of such agreements include controls over
health, sanitation, fire prevention and police protection, which are vita] to governing
communities.™ j¢/
One of the ways the legislature has cnsured that annexation agreements will be enforced is by
empowering and holding accountable Successor owners 10 the terms of the annexation agreement.
1d
130 As mentioned, section 11-15.1-4 of the Municipal Code addresses successor status and
provides:

“Any annexation agrecment executed pursuant to this Division 15,1 #*#* shall be
binding upon the successor owners of record of the land which is the subject of the
agreement and upon successor municipal authorities of the municipality and successor
municipalities. Any party to such agrecment may by civil action. mandamus, injunction or
other proceeding, enforce and compel performance of the agreement.” 65 ILCS 5/11-15,1-
4 (West 2002).

931  Also as mentioned, section 28 of the Annexation Agreement provides that it is binding on

successors: “Binding on Assigns. All terms and provisions of this Agreement shall be binding

upon, inure to the benefit of, and be enforceable by the partics hercto. their heirs, executors,

administrators, successors|.] and assigns.” (Emphasis added.)

Y32 Tuming to the partics” specific arguments, we first consider whether the Annexation

Agreement is a covenant that runs with the land. When a covenant runs with the land, the benefit

or obligation of the covenant wil] pass with ownership, Za Salle National Trust, N.A. v. Village of

Westmont. 264 111. App. 3d 43, 71 (1 994). An annexation agreement is a covenant that runs with

o e
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the land if three requirements are mcet: (1) the grantor and grantce intended it to run with the land,
(2) it touches and concerns the land, and (3) there is privity of estate between the party claiming
the benefit of the covenants and the party resting under the burden of the covenant, Streams Sports
Club, Ltd. v. Richmond, 99 111. 24 182, 188 (1983).

133 Here, as to the first requircment, language commonly used to demonstrate intent to create
a servitude includes statements that the interests created “run with the land” or that they “bind” to
the benefit of “heirs,” “assigns,” or “successors” of the drafting partics. Restatement (Third) of
Property § 2.2 emt. d (2000). Section 28 of the Annexation Agreement stated that it was “binding
upon *** [the] heirs, executors, administrators, successors|,] and assigns.” and the parties 1o the
agreement recorded it. This demonstrates that the partics intended the Annexation Agreement to
run with the land.

934 Asto the second requirement, a covenant touches and concerns the land if it “affects the
use, value and enjoyment *** of the property.” (Internal quotation marks omitted.) /n re
Application of the County Treasurer & ex officio € ounty Collector, 373 111. App. 3d 679, 690
(2007). Here, the very purpose of the Annexation Agreement is to annex the property to the Village
so that it can be developed. The agreement addresses, /nfer alfa, the annexation and platting of the
subject property, stormwater drains on the subject property. wastewater treatment on the subject
property, well and water supply and distribution on the subject property, and construction of
roadways on the subject property. This demonstrates that the Annexation Agrcement affects the
use, value. and enjoyment of the subject property.

€35 Asto the third requirement. privity is defined as “[t]he connection or relationship between
two partics, cach having a legally recognized interest in the same subject matter (such as a

transaction, proceeding. or piece of property).” Black's Law Dictionary (11th ed. 2019). Privity of
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estate, in particular, is definced as “[a] mutual or successive relationship to the same right in
property.” Jd. The Annexation Agreement clearly provides that it is binding on successors, and
thus, the Village and a successor owner each have a legally recognized interest in the same subject
matter —the development of the su bject property.

936 Though KPHC at oral argument half-heartedly argued that the Anncxation Agreement did
not run with the land, this is contrary 1o the position it took at the December 4, 2020, hearing
below, where it conceded that the Annexation Agreement was a covenant that ran with the land.
Consistent with our foregoing analysis, not to mention the prohibition against taking a contrary
position on appeal (Sake/ariadis v. Campbell, 391 111. App. 3d 795. 800 (2009)). we hold KPHC
to its position that the Annexation Agrecment runs with the land. But as KPHC notes. this raises
the question “what land?”

937 Section 11-15.1-4 of the Code. which provides that an annexation agreement “shall be
binding upon the successor owners of record of the land which is the subject of the agrecment”
(emphasis added) (65 11.CS 5/11-15.1-4 (West 2002)), neither expressly provides for nor expressly
precludes the application of the terms of the annexation agreement when a subsequent owner owns
just a portion of the land that is the subjeet of the agreement, as opposed to all the land that was
subject to the agreement, Similarly, the Annexation Agreement, which provides that it is governed
by the Municipal Code and is binding on “the parties hereto, [and] their *** successors,” neither
expressly provides for nor expressly precludes the application of its terms to subscquent owners
of a portion of the property originally subject to the Annexation Agreement. KPHC, citing Doyle.
argues that, unless the Annexation Agreement expressly provides that the agreement is binding on
successor owners of the subject property oran y portion thercof then it is bindin g only on successor

owners of the subject property in its entirety. The Village, citing Yorkvifie, argues that there are
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no magic words and that, when read in its entirety, it is clear that the drafters of the Annexation
Agreement contemplated that the subjeet property would be subdivided and developed in phases.
potentially by more than onc developer. As such, the Village urges. the Annexation Agreement
continues to apply to a subsequent owner who owns just a portion of the subject property. Our
review of Doyle and Yorkville, as well as another Second District case. City of Elgin v. Arch
Insurance Co., 2015 IL App (2d) 150013. leads us to conclude that the Village is correct. We
summarize the relevant portions of Doyle, Yorkville, and Elgin below.

138 A. Doyle. Yorkville, and Elgin

939  Doyle addressed whether the purchasers of a single residential home built on a lot
encompassed by a 1990 anncxation agreement could sue the developer, pursuant to the annexation
agreement, for the improper design and construction of a sewer system. Doy/e, 2018 IL App (1st)
170357, 1. The agreement defined the subject property as an 828-acre parcel of land contiguous
with the village. /d. € 4. The agreement obligated the developer to design and construct a sewer
system. /d. In 2004, the developer and the homcowners entered into a contract to build one
residential home on a single lot within the subdivision. /i 9 5. The contract contained a limited
warranty requiring the developer to [ix any defccts due to faulty construction within one year from
the date of closing. /d. In 2007. the homeowners began noticing problems with the sump pump
and the sewer system. /0. § 6. Between 2009 and 201 1. the homeowners worked with the village
to repair the sewer system as it affected their home. but the home was structurally damaged in the
interim. 7. 49 7-16.

140  The homeowners filed suit against the developer, alleging that it had breached its duty
under the annexation agreement to install a working sewer system. /d ¥ 17. The homeowners

asserted standing 1o suc under the annexation agreement as successors to the agreement 1o the

14
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extent that they were successor owners of record under the agreement’s successor liability clause.
/d. The agreement’s successor liability clause provided: “ *This Agrecment shall be binding upon
and inure to the benefit of the partics hereto, successor owners of record of the Subject Propetty,
assignees, lessecs and upon any successor municipal authorities of said Village and successor
municipalities *** > Jg,
941  The trial court dismissed the homeowners® claim against the developer, determining that
they did not have standing to sue the developer for breach of the annexation agreement. /d, 1 20.
In doing so, it concluded that, “although the annexation agreement provided for successor liability,
the [homeowners] were successors to [the developer| and not the village. so they could not sue
[the developer| for its alleged breach of the agreement.™ /d.
42 The appellate court affirmed the trial court's dismissal. but on a different theory. The
appellate court explained that neither the language of the statute nor the language of the annexation
agreement supported the homeowners' position that they were “successor owners of record.™ 7d
1% 30-31. Addressing the language of the statute, the courl noted that the statute refers to
* ‘successor owners of record of the land which is the subject of the agreement” (65 ILCS 5/11-
15.1-4 (West 2012)) but makes no reference to those who purchase only a small portion of that
land.” /d. 4 31. The court then explained: “[The homcowners| do not cite to any cases where
homeowners who purchase a single lot from a larger annexed territory are considered ‘successor
owners of record” under the statute, nor does our rescarch disclose any.” Id.
943 Addressing the language of the agreement, the appellate court explained:
“The agreement delinc|d] the ‘Subject Property” as an 828-acre parcel of land contiguous
with the village—7.e. the entire subdivision. If the drafters of the agreement intended to

confer successor status upon cach and every purchaser of a lot within the subdivision (as
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opposed to, say, a developer who purchased the cntire subdivision property from [the

developer]). the agreement would have said ‘successor owners of record of the Subject

Property or any portion thercot™ ™ (Emphasis in original.) /d. ¥ 30.
44 In support of its position, the appcllate court reasoned that the homeowners’ interpretation
of the statute and the annexation agreement would lead to an absurd result. /d, 932. Under the
homeowners’ interpretation, cach and every homeowner in the subdivision would stand in the
developer’s shoes and be bound by the developer's obligations. 7. As a result, the village could
sue any homeowner for failing to design and construct storm scwers in accordance with the
agreement, /d,
145  Asanaside, the appellate court noted that the homeo wners’ argument was logically flawed
along the lines of the trial court’s finding. See /d. 9 32 n.3. That is. even if the homeowners were
successor owners of record, they would succeed to the developer’s interest in the annexation
agreement, not the village’s, and, therelore, they could not sue the developer for breach of the
annexation agreement because they would in effect be suing themselves. /d.
946  Our decision in Yorkville involved an annexation agreement between the city on one side
and the owners and the original developer on the other. Yorkville. 2019 11 App (2d) 180230, 9 1.
The agrecment defined the subject property as a 300-acre parcel of land contiguous with the city.
/d. § 6. The agreement required the original developer to complete public improvements in the
subdivision. /d. 7 1. However. before the improvements were completed, the original developer
went bankrupt. /d. Subsequently, two new developers purchased portions of the subject property.
1d. However, they took the position that they were not bound by the annexation agreement {o
complete the improvements, because, inter afia, each new developer owned just a portion of the

subject property. /d. The city sued the new developers. /d. The trial court dismissed the city’s
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complaint. /d. { 43-44. In reversing the trial court's dismissal, this court began by addressing the
terms of the annexation agreement. See 7d. § 70.
947  The annexation agreement provided that it was entered into pursuant to the Municipal
Code. /d. Tts successor liability clause provided:
**22. GENERAL PROVISIONS
s
B. Successors and Assigns. This Agreement shall inure to the benefit of and be
binding upon the OWNERS, DEVELOPER and their successors in title and interest, and
upon the CITY, and any successor municipalitics of the CITY. It is understood and agreed
that this Agreement shall run with the land and as such, shall be assignable to and binding
upon each and every subsequent grantee and successor in interest of the OWNERS and
DEVELOPER, and the CITY." " /d. € 72.
The annexation agreement clarified that a purchaser of lots for the purpose of personal residential
occupation was not a successor bound by the terms of the annexation agreement. /d. 99 72, 85, 93.
I'urther, the annexation agrecment contained a provision outside the successor liability clause,
section 9, which “refer[ed| to the rights and dutics of "DEVELOPER and all successor developers
of the PROPERTY or any parcel or phase thereof.™ (Emphasis omitted.) /d. 9 90. (The full text of
section 9 was not provided.)
448 The new developers argued that allowing the purchaser of less than the entire subject
property to be bound by the terms of the annexation agreement would lead to an absurd result in
that * *a purchaser who buys cven onc empty lot in the subdivision would be responsible for
performing a/l of the public improvements for the subdivision as a whole’ ™ (Emphasis in

original.) /d. This court rcjected the new developers’ argument, cxplaining that nothing in the
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anncxation agreement required the responsibility for public improvements to fall entirely on one
developer at a time. /g We noted that the agreement did not place any restrictions on the
severability of the subjeet property. /d. Specifically.
“section 22.B |(/.c., the successor liability clause)| places no restriction on the number of
successor developers that may cxist at any given time. each having succeeded to the duties
of the original developer *** Those duties would not fall entircly on any particular onc of
those successor developers but would be shared among them.” /d.
This court further noted that section 9 of the agrecment “refers to the rights and dutics of
"DEVELOPER and all successor developers of the PROPERTY or any parcel or phase thereof.”
(Emphasis omitted.) /d “Construed together, section 9 and section 22.B indicate that development
duties can indeed fall on a developer that owns less than the entire "PROPERTY, in which case
the liability will be proportionate to the amount of property that the developer owns.” /d 1 99.
149 Asfor Doyle, we disagreed with its analysis of section 1 1-15.1-4:

“[In analyzing] section 11-15.1-4. we think that the court should have contrasted
two types of parties who purchase from the ori ginal developer a portion of subdivided land
that is the subject of an annexation agreement. The first is a party who, like the plaintiffs
in Doyle, purchases a lot in order to construct, or have constructed. a residence for himself.
The second is a party—namely a developer —who purchases lots in order to construct
homes for third-party buyers. We agree with the Doyle court that it would be unfair to
impose the obligations of an annexation agrcement upon the first type of purchasers.
However, it would be eminently fair to impose those obligations upon the second type—-
developers—even though, like the first type. they do not purchase the entirety of ‘the land

which is the subject of the [annexation] agreement.’ See 65 11.CS 5/1 1-15.1-4 (West 2002).
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Not uncommonly, a unitary tract of Jand governed by an annexation agrecment is later
divided and sold to different developers. as happened in this case. The public policy in
favor of ensuring the fulfillment of an annexation agrcement [citation] would be frustrated
if the succession of dutics under section 11-15.1-4 continued only as long as the land
remained under common ownership.” /d ¢ 100.
Yorkville acknowledged that the distinction between the two types of purchasers, residential
homeowners and developers, is not apparent on the face of section 11-15,1-4. Jd. 9 101.
950  However, we also easily distinguished the annexation agreement at issue from that in
Doyle. Id. 499, We noted that the annexation agreement referred to the rights and duties of the
“*DEVELOPER and all successor developers of the PROPERTY or any parcel or phase
thereof,” ™ indicating that the draflers contemplated that the subject property might eventually be
owned by more than one developer, whereas the annexation agrecment in Doyle contained no such
provision. (Emphasis omitted.) /d
151 In considering the precedential value of Doyle and Yorkville. we begin by agreeing with
the Village that Doyle presents an irregular and easily distinguishable fact pattern. In Doyle, the
homeowner illogically sought to stand in the shoes of the developer, as successor. and then sue the
developer, ie, itsclf. Sce Doyle, 2018 IL App ( Ist) 170357, € 32 n.3. Substantively, Doyle's
absurd-results analysis, adopled by the trial court in the case sub judice, reasons one step too far.
The Doyle court stated that. if it accepted the homeowners' interpretation of the successor liability
provision that a subsequent owner of a portion of the subject property was a successor, it would
lead to the absurd result that each and every homeowner in the subdivision would stand in the
developer’s shoes and be bound by the developer’s obligations. /d « 32 While the Doyle court

correctly concluded that it would be absurd to cquale individual homeowners (who have purchased
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already-dcvelnped lots for personal residential use) with successor developers (or investors
involved in the development process). it does not follow that it would be similarly absurd to confer
successor status on a developer who purchases a portion of the subject property.

952 Asthis court stated in Yorkville: “Not uncommon ly. a unitary tract of land governed by an
annexation agreement is Jater divided and sold to different developers, as happened in this case.
The public policy in favor of ensuring the fulfillment of an annexation agreement |citation] would
be frustrated if the succession of duties under scction 11-15, 1-4 continued only as long as the land
remained under common ownership.” Yorkville, 2019 11, App (2d) 180230, ¥ 100. Therefore,
although the Yorkvi/le annexation agrecment expressly referred to successors who owned just a
portion of the subject property, whereas the Annexation Agrecment in our case does not, the public
policy concerns expressed in Yorkville are equally compelling in the instant casc,

953 The view that proportionate responsibility under an annexation agreement is a common
and workable scenario is further supported by this court’s opinion in £lgin, 2015 IL App (2d)
150013. In that case, the surely guaranteeing the original developer’s performance under an
annexation agreement filed a counterclaim against a successor developer. /d. 4 7. In determining
that the surety’s counterclaim should survive dismissal, the appellate court accepted. for the
purposes of the pleading, that the successor developer was bound by the terms of the annexation
agrecment even though it owned just a portion of the subject property. /d 921, Morcover, it
rejecled the successor developer's argument that the surety failed to add as necessary parties the
individual homeowners who had purchased their homes from the original developer, /d. 9 39. First,
it found forfeited the new developer's argument that the annexation agreement imposes on those
individual homeowners an obli gation to complete the improvements set forth therein, Jd. Forfeiture

aside, it noted that the annexation agreement
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“[did] not imposc a universal and unlimited obligation to make all improvements anywhere
in the development upon anyone who purchased property in the development. Rather, it
imposes upon purchasers zie obligations ‘of the Developer *** for the parcel sold.’ Thus,
the obligations imposed upon any particular purchaser depend upon the obligations of [the
original developer] that remain unsatisfied with respect to the specific “parcel sold.” If these
obligations have alrcady been satisfied with respect to the parcel—as would be the case
where [the original developer] or some other entity had already complcted the
improvements at issue with respect to the homes that werce sold— the individual purchasing
homeowners would not be subject to any liability *#% Accordingly, they would not have
an interest requiring protection.™ (Emphasis added.) 7d Y 40.
Thus, this court in Llgin declined to subscribe to the Doyle court’s concern that conferring
successor status on those who purchase a portion of the subject property such that they will be
bound by an annexation agreement would have the unintended consequence of burdening ordinary
homeowners with municipal development responsibilities. With our review of Doyle and
Yorkvifle and, to a lesser degree. Elgin, in mind. we turn to the Annexation Agrecment,
154 B. The Annexation Agreement
55 We next consider the specific language of the Annexation Agrecment, reading the
agreement as a whole and with an aim to avoid absurd results. See, e.g.. Gallagher. 226 111, 2d at
233; Foxftield. 287 1Il. App. 3d at 523-24. We determine that the Annexation Agreement
contemplated that the subject property would be divided and sold, potentially to different
developers, who would be proportionally bound by the Annexation Agreement, which was a

covenant that ran with the land.
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956  The Annexation A greement set forth in its introductory terms that the sy bject property was
lo be developed and subdivided. Supra € 7. The agreement stated, throughout, that the property
was to be developed in “stages™ or “phases.” For example, Iseclion 5 provides that “the Subject
Property will be developed in stages, requiring the submittal of plats and plans for each stage or
unit. *** In the event of a phascd development, then cach phase shall be complete and comply
fully with all applicable laws.” (Emphases added.)

157  Morcover. as noted by this court in Yorkvi/le. this sort of division is amenable to practical
application. Sce Yorkville, 2019 11, App (2d) 180230, Y 90. For example, section 14 of the
Anncxation Agreeme ni, addressing the irrevocable letter of credil at issue here, is workable in the
event that multiple developers separately owned portions of the subject property. Again, that
provision states that the “Landowner would secure an irrevocable letter of credit ##* from a
financial institution payable to the Village 1o guarantee the quality construction of all public
facilities to be constructed a¢ any umt or stage of development for which approval is sought. The
letter of credit would be in the amount of 100% of the contract costs of construction in the unit or
stage of development or 125% of the Landowner cngineer’s contract estimate in the unit or stage
of development,” (Emphasis added.) The Village here sought a letter of credit in an amount
specilic to the stage of development, for roads only, not for storm drains, etc., and in accordance
with KPHC’s proportion of ownershi p.

158  Also, conferring successor status on the owner of a portion of the subject property here
would not, as the Doyle court cautioned, result in individual residential homeowners being unduly
burdened with municipal development responsibilitics. For example, multiple provisions in the
Annexation Agreement clarify that there is an end to any owner’s obligation to participate in the

development of the property. Section 27 provides that the term of the agreement is 20 years. More
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critically, sections 7,9,and 10, covering the improvements for storm drains, well and water supply,
and roadways, tespectively, each provide that, “upon proper completion of [the same], the Village
shall promptly accept such improvements and thereafter maintain such improvements,” Section
I3, covering the dedication of improvements in general, also provides that the “Village shall
promptly accept such improvements upon completion of construetion of same and thereafter
maintain such improvements,” These provisions show that, following the completion and
acceptance by the Village of any stage or phase of development. the responsibility for the
improvements will lic with the Village and not with any subsequent purchaser, be it a developer
who purchases the property mid-development or a residential homeowner who purchases a lot or
lots from personal use.

959  Finally, as to the language of the Annexation Agreement. we note that it docs, in at least
onc instance, rﬁore expressly distinguish the landowner and its successors who shoulder the
development responsibilities from future individual property owners like the homcowners in
Doyle. That is, in a portion of section 10, the Anncxation Agreement provides that the landowner
is notrequired to install streetlights. Instead, each lot is to be equipped with a lamppost within 10
feél of the roadway, and occupancy permits will not be issued without said cquipment, at which
point the “property owner™ of the lot is to maintain the lamppost in accordance with the Village
ordinance.

960 Given these provisions, we do not share the Doylecourt’s concern that, under the Village’s
interpretation, ordinary homeowners will be burdened with the responsibility of municipal
improvements. Rather., it is the adoption of KPH(C s interpretation that would lead to an absurd
result. As KPHC acknowledges, if the landowner had sold every lot but one to a new developer,

in this case 81 of 82 lots. the new developer would not be a “successor” and would not be bound

S

411
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by the terms of the Annexation Agreement. This outcome would certainly undermine the public
policy of ensuring that anncxation agreements are adhered 1o so that municipal devclopment may
proceed in an orderly and predictable manner. See, C.&. Orland Park, 135 111 App. 3d at 526.
Moreover, given that the Annexation Agreement contemplated the possibility that the subject
property might be subdivided and developed in stages, it would make little sense to interpret the
agreement as no longer applying where a suceessor developer takes on the development of a
subsequent stage of the development. Indeed, this is an absurdity that would potentially lead to
stalled development, as the successor developer and the Village would have to commence new
annexation negotiations,

61 Insum, we recognize that the Annexation Agrecment, which runs with the land, neither
expressly provides for nor expressly precludes the application of the terms of the Annexation
Agrcement when a subsequent owner purchases less than the entire property. However, we
determine that its terms clearly contemplate the possibility that the subject property would be
subdivided and developed in stages and phases. which is entirely consistent with proportionally
burdening successor owners with obligations under the Annexation Agreement. Converscly, of
course, the Village’s obligations under the An nexation Agreement persist vis-a-vis such successor
owners. And while Annexation Agreement, incorporated by reference in the KPHC I and KPIIC
I deeds, continues to obligate KPHC for the reasons expressed above, it of course does not follow
that individual homeowners are similarly obligated under the Annexation Agreement,
Accordingly, we conclude that the original parties to the Annexation Agreement intended to confer
successor status on those who purchase a portion of the subject property during the development
phase, a result entirely consistent with the public policy favoring adherence to annexation

agreements and the orderly progression of development. The Village has properly pleaded that

-
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KPHC is a successor owner of record bound by the terms of the Annexation Agreement and. as
such, its complaint should have survived dismissal,

962 Given our bolding, we need not address the Village’s alternative argument concerning
contractual assignment, nor need we address its claim that KPHC conceded that it was a successor
prior to the filing of the operative complaint. Also. because KPHC is no longer the prevailing
party, we vacate the trial court’s award of attorney fecs to KPHC,

963 [II. CONCLUSION

964  Tor the reasons stated. we reverse the trial court’s section 2-615 dismissal, remand for
further proceedings consistent with this opinion, and vacate the award of attorney fees,

€65 Reversed in part and vacated in part; cause remanded.

SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM



128612

2022 1L App (2d) 200780

No. 2-20-0780

Cite as: Village of Kirkland v Kikland Properties Holdings Co.. 1.1 ¢ /
2022 1L App (2d) 200780

Decision Under Review: Appeal from the Circuit Court of De Kalb County. No, 19-1.-33:
the [lon. Bradley J. Waller. Judge. presiding,

Attomeys Michael J. Smoron and Jennifer J. Gibson, of Zukowski. Rogers,
for Flood & McArdle. of Crystal Lake. for appellant.
Appellant:
Attomeys Colin W. Anderson and Omar |-, Uddin, of Anderson & Uddin,
for P.C.. of Aurora. for appcellecs.
Appellee;
_26.L
A2

SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM



128612

.l Sodovubte

\5\\ ‘U' * ! U/

e

'-

L}
b

o
4

.4&

FIAT JUSTITIA

I
‘::.‘?'"

ﬁ'ﬁ‘{'{"\

.P.".....-
GEROOQSO B

.'" IPELL ¢

li

-
. /
WBULY 1, 1un =
"/ o~

O
0 \\\ )
\f} !}t“* 'J'

-II.'.II (13

ILLINOIS APPELLATE COURT
SECOND DISTRICT

55 SYMPHONY WAY
ELGIN, 1L 60120
847 695-3750

May 16, 2022

Omar Fareed Uddin
Anderson & Uddin. P.C.
54 W. Downer Place. #107
Aurora. IL 60506

RE:  Village of Kirkland v. Kirkland Properties Holdings Company. I.LC I and Kirkland
Properties. [.LLC 11
Appeal No.: 2-20-0780. 2-21-0301
County: DeKalb County
Trial Court No.: 191.33

The court today denied the petition for rehearing filed in the above cause. The mandate of this
court will issuc 35 days from today unless otherwise ordered by this court or a petition for lcave
to appeal is filed in the linois Supreme Court.

If the decision is an opinion. it is hercby rcleased today for publication.
IHonorable Donald C. Hudson

Ionorable Liam C. Brennan
Honorable Robert D. Mcl.aren

ieilrcy H Kaplan
Clerk of the Court

ce! Colin William Anderson
Jennifer Jayne Gibson
Michael J. Smoron
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2019L 000033 .

IN THE CIRCUIT COURT OF THE 23" JUDICIAL CIRCUI'T ot it

I i‘j.\‘_zi a7 A ;,_\‘ {S_‘h_'
DeK ALB COUNTY, ILLINOIS e
Clark of the Circuit Cow

VILLAGE OF KIRKLAND, DekKalb Courity, lllinols

a municipal corporation,
Plaintiff,

V. Case No. 20191.33
KIRKT.AND PROPERTIES HOLDINGS
COMPANY, LLC I and KIRKLAND
PROPERTIES HOLDINGS COMPANY,
LLCII

S Mot Vg’ M st Mt Nt S’ N N N bt

Defendants.

THIRD AMENDED COMPLAINT

Plaintiff, the Village of Kirkland, an Illinois municipal cotporation, by and through its
attorneys, Zukowski, Rogers, Flood and McArdle, and for its Third Amended Complaint against the
Defendants, Kirkland Properties Holdings Company, LLC 1 and Kirkland Prapertics Holdings
Company, LLC II, states as follows:

ALLEGATIONS COMMON 10O ALL COUNTS

L, The Village of Kirkland is an [llinois municipal corporation situated in DeKalb
County, Illinois (the “Village™).

2. On information and belief, Defendants Kirkland Properties Holdings Company, LLC
I (or “KPHC I”) and Kirkland Properties Holdings Company, LLC II {or “KPHC 1) are Hlinois
limited liability companies that do business in DeKalb County.

3. On information and belief, KPIHC I is the present owner of record of 15 of the total 56
lots in “Phase One” of the Iickory Ridge Subdivision (the “Subdivision”) within the Village of
Kirkland. See Exhibit A attached hereto, Special Warranty Deed fiom Plank Road, LLC fo
Defendant dated January 25, 2017 and recorded as document no. 2017000771 with the DeKalb

County Recorder’s Office.
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4, On information and belicf, KPHC 11 is the owner of record of 19 of the total 26 lots
in “Phase Two” of the Hickory Ridge Subdivision within the Village of Kirkland. See Exhibit B
attached hereto, Special Warranty Deed from Plank Road LLC dated January 25, 2017 and
recorded as document no. 2017000772 with the DeKalb County Recorder's Office.

5 On information and belief, on or about May 5, 2003, the Village entered into a valid
anuexation agreement which, by ils express terms, provides that it is “made pursuant to and in
accordance with 65 11.CS 5/11-15.1-1 er seq.”, including but not limited to Sections 11-15.1-5 and
11-15.1-4 of the Illinois Municipal Code, with David R. Rood, Barbara .. Rood, Robert ). Rood
and Ann M. Rood and The National Bank and Trust of Sycamore as Trustee of Trust No., 40-
4235000 at such time (defined as the “Landowner” therein), which was recorded with the DeKalb
County Recorder’s Office as document no. 2003021067, a true and correet copy of which is attached
hereto as Exhibit C (the “Annexation Agreement™). On information and beliet, the solec owner of
record of the “Subject Property” which is the subject of the Annexation Agreement at the time it was
entercd into was The National Bank and Trust of Sycamore as Trustee of Trust No. 40-4235000 (see
Fxhibit D attached hereto, Trustee’s Deed fiom Edward Vander-Molen to The National Bank &
Trust Company of Sycamore, as Trustee of Trust No. 40-23500) and David R. Rood, Barbara L.,
Rood, Robert D. Rood and Ann M. Rood were the beneficiaries of such trust, See also Exhibit IJ,
Affidavit of Paul Madsen, Vice President of Operations of Heritage Title Company regarding the
chain of title relative 1o the lots owned by Defendants.

6. Section 11-15.1-4 of the Illinois Municipal Code, to which the Anncxation

Agreement references in Section 1, Authority, provides in relevant part as follows:

Any annexation agreement executed pursuant to this Division 15.1, ov in
conformity with Section 11-15.1-5 [65 ILCS 5/11-15.1-5] hereof, shall be
binding upon the successor owners of record of the land which is the
subject of the agreement and upon successor municipal authorities of the
municipality and successor municipalifies. Any party fo such agreement may by

aZo

N RAA
SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM



128612

civil action, mandamus, injunction or other proceeding, enforce and compel
performance of the dagreement. , .

65 IL.CS 5/11-15.1-4 (emphasis added).

7 The Landowner, as the owner of record of the Subject Property at the time that the
Annexation Agreement was entered into, agreed that the An nexation Agreement was made pursuant
toandinaccordance with, among other stalutory provisions, Scction 11-15.1 -4, as set forth in Section
1, Authority, of the Annexation A greement, per the express, specific terms of such document.

8. Under Illinois case layy, including Cizy of Eiginv. drch Ins. Co., 2015111 App. (2d)
150013, para. 21, such statute (65 I.CS 5/11-15.1 -4) is incorporated into cvery contract unless the
contract providesto the contrary. Such statute is incorporated into the Annexation Agreement by law.

2 Section 28, Paragraph I of the Annexation Agreement provides in part:

L. Binding on Assigns. All terms and provisions of this Agreement shall be binding

upon, inure to the bencfit of, and be enforccable by the parties hereto, their heirs,
executors, administrators, successors and assigns.

This is consistent with Section 11-15.1 -4, which the parties to the Annexation Agreement
agreed that the Annexation Agreement was made pursuant fo, and in accordance with, such statute.

10.  The Annexation Agreement contemplated the Subjeet Property being suhdividéd into
residential lots substantially in accordance with a preliminary subdivision plat attached Exhibit B to
the Annexation Agreement, The Annexation Agreement did not contemplate the Subject Property
remaining as a single tract owned by one owner of record,

1L, After entering into the Anuexation Agreement, which expressly provides that it is
tnade pursuant to and in accordance with Section 11-15.1-4 of the [1linois Municipal Code, among
other statutory authority, it was the intention of the parties to the Anncxation Agreement that its
provisions werc covenaats which run with the land, and to that end, the Annexation Agreement was
recorded with the DeKalb County Recorder’s Office. Almosi every provision of the Annexation

Agreement involves, affects and touches the land encompassed by the Annexation Agreement,

A30
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2. The deeds by which Defendants took and accepled title from Plank Road, LLC, the
successor owner of record to the Landowner relative to the lots set forth in Exhibit 1 in the
Subdivision were expressly subjcet to the Annexation Agreement. See Exhibits A and B attached
hereto. Defendants are the successor owners of record of the lots described in Exhibits A and B,
respectively, relative to Plank Road, LLC, the previous owner of record, and the Landowner. The
contfact by which Defendants acquired and were assi gned the lots provides that title to the lots was
subject to all “agreements with any municipality regarding the development of the Property”
(Section 2.9, Exhibit E hereto).

13.  Pursuantto the Annexation Agreement, the Vitlage annexed the Subject Property (See
Exhibit I' hereto) to the Village, rezoned the Subject Property to allow for single family residential
homes (See Exhibit G hereto) and approved two plats of subdivision, recorded as document numbers
2004006047 and 2007000300, respectively, with the DeKalb County Recorder’s Office,

14.  Oninformation and belicf, the beneficiaries of the above-referenced trust directed the
Landowner, on November 30, 2011, to assign its rights to ownership of the lots subject to the
Annexation Agreement to Plank Road, L.LC on November 30, 2011 as set forth in deed no.
2011013159. See Trustee s Deed from The National Bank & Trust Company, as Trustee of Trusi No.
40-423500 to Plank Road, LLC attached hereto as Exhibit 1. Plank Road, LLC was the suceessor to,
as well as the assign of, the Landowner and the previous beneficial owners of such lots insofar as
Plank Road, LLC was granted and assigned title to the lots presently owned by the Defendants,
along with the rights and obligations of the Annexation Agreement recorded against and
encompassing such lots,

15. The lots in the Subdivision, as a result of the Annexation Agreement, were zoned in

such a manner to allow for the construction of single-family homes on such lots, have access to

" RAR
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water mains, access to Village treatment plant setvices, and the Village provides petable water for
the Subdivision.

16.  Prior to its annexation to the Village, the Subject Property was in unincorporated
DeKalb County which, on information and belief, docs not provide potable water treatment services.

7. Section 23 of the Annexation Agreement provides in parl as follows:

Section 23. Hnforceability of the Agreement,

This Agreement shall be enforceable in any court of competent jurisdiction by any of the

parties by an appropriate action at law or in equity to secure the performance of the

provisions and covenanls herein described.

18.  The lots in the Subdivision owned by the Defendants are subject to the terms and
conditions of the Annexation Agreement and the Defendants are successors and assigns 1o the
above-described lots as such terms are used and defined in paragraph 28.1 of the Annexation
Agreement and as reflected by the deeds attached hereto as Exhibits A and B. On information and
beliel, Defendants fully understood that the lots they were acquiring were subject to the covenants in
the Annexation Agrecment and that they ran with the Subject Property as set forth in a title insurance
commitment that Defendants received prior to purchasing such lots and as reflected by the deeds by
which Defendants lots were assigned to them.

19.  Black’s Law Dictionary (Revised Fourth Edition) defines “assign” as to, infer alia,
“set over to another” such as “to transfer; or to assign property, or some interest therein.” Anassign
is a grantee of the subject premises, that is, someone to whom a property interest has been conveyed.
Sanni, Inc. v. Fiocchi, 111 L. App.3d 234, 443 N.E.2d 1108 (2™ Dist. 1983).

20. It has long been established that assignees are “thosc to whom rights have been
transmitted by particular title, such as sale, gift, legacy or transfer.” Ball v. Chadwick, 46 111. 28

(1867). The Supreme Court in such decision adopted such definition when it analyzed the term
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“assigns” under the then forcible detainer statute. And in Peaple exrel. Pearce v. Commercial Tel, &
Tel. Co., 277111 265, 115 N.L. 379, 382 (1917) explained:

Legislative authority to such a corporation to assign or transfer its property, and such a
licenseas here in question, is implied when the grant is to it and its successors and assi gns,

21, While the Annexation Agreement does not use the term “as signment”, llinois law
provides that an assignment is a transfer of some identifiable property, claim or right from as siguﬁr
to assignee. In the casc of In re LeRoy, 251 B.R, 490, 507 (2000), the courl explained that an
assignment operates to transfer to the assignee all of the assignor’s right, title or interest in the matter
assigned. Id. Generally, no particular form of assignment is required. /d.

22, Black’s Law Dictionary defines “successor” as one who “succeeds or follows; one
who takes the place that another has lefl, and sustains the like patt or character; one who takes the
place of another by succession.” Black’s Law Dictionary 1431 (6™ ed. 1990).

23.  'The parties intended, and the Annexation Agreement contemplated, that there would
be more than onc owner of record of the Subject Property, and more than one successor and assign,
insofar as the Annexation Agreement provided for the subdivision of the Subject Property into lots.

24, Defendants are the successors of the partics to the Anncxation Agreement relative to
the land constituting the lots now owned by the Defendants.

25.  Defendants are assigns of the parties to the Annexation Agreement relative 1o the Jand
constituting the lots now owned by the Defendants within the meanin g of Section 28, paragraph I of
the Anncxation Agreement insofar as they have, with respect to the real property described in the
Anncxation Agreement, “some intercst” therein which has been set over, granted or transferred to
Defendants,

26. The purchasc and sale agreement between Plank Road, LLC, as seller, and James
Gentile, the principal of the Defendants, as buyer, provides that the lots are to be conveyed to Mr,
Gentile “or his assignee” (first paragraph of the contract), that the seller is to “assign” its interest in

Ra3
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the lots (Section 2.1 of the contract) (o the buyer and Section 8.11 of the purchase and salc
agreement reads in relevant part as follows:
8.11. Suceessors and Assigns. This Agreement is binding upon the parties hereto and

their respective successors and assigns and shall inure to the benefit of the parties hereto
and their respective permitied successors and assigns,

See Exhibit E hereto.

97 Defendants themselves have asserted  that they are the successors to the
developer/Landowner of the “Subject Property™

The Defendants, along with dozens of other lot ownets (who are without explanation not

named as defendants in Plaintiff’s Complaint), are the successors in interest to the

Developers. (Sce Annexation Agreement, §281). As the successors in interest, any

prior performance by their predecessor inuxes to the Defendants and other lot
owners benefit. (Id.) (emphasis added).

Defendants’ Motion to Dismissed filed October 7, 2019, page 3.

98, Plank Road, LLC was a successor and assign of The National Bank and Trust of
Sycamore as Trustee of Trust No. 40-4235000 relative to the lots that it acquired by deed and the
Defendants are successors and assigns of the lots they received by deed from Plank Road, LLC to
which lots were granted and assigned from the T.andowner per the relevant deed.

29, Section 11-15.1-4 clearly and unambiguously binds successot owners of property
subject to an annexation agreenent. As recognized by the Second District Appellate Court in United
City of Yorkville v. Fid. & Deposit Co. of Maryland, 2019 1L App (2d) 180230, 9 75, 143 N.E.3d 69,
83, reh'g denied (Apr. 12, 2019), appeal denied, 132 N.15.3d 308 (111 2019), and appeal denied, 132
N.E.3d 336 (11 2019):

“There is hardly more pertinent authority than section 11-15.1-4 of the Municipal Code

(65 ILCS 5/11-15.1-4 (West 2002) ), cited by the City, which provides that an

annexation agreement binds succcssor OWners and, therefore, creates privity of contract

for nonsignatories.” (emphasis added)

As a result, there is privity of contract, i.e., the Annexation Agreement, between the Village

and the Defendants, despite the Defendants not being signatories to the Annexation Agreement, [n

Aba
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addition, the partics to the Annexation Agrecment intended its provisions to run with the land as
Covenants at the time the Annexation Agreement was entered into insofar as the provisions of the

Annexation Agreement touch and concern the Su bject Property.

30.  For decades, Illinois courts have held that annexation agreements are binding upon

successor ownets of the land. See e.g Vill. of Orland Park v, First Led. Sav. & Loan Ass'n of

Chicago, 135 111, App. 3d 520, 526 (1st Dist. V985); City of Elgin v. dreh Ins, Co, » 2015 1L App (2d)
150013, 9 2.

31. The provisions of the Annexation Agreement constitute a set of covenants insofar as
it is an agreement between partics to do or not to do a particular act. Leverich v. Rox, 402 111. 71 d 3y

83 N.E.2d 335, 336 (1949).
32, Section 10 of the Annexation A greement provides in part as follows:

Section 10. Roadways.

The Landowner shall construet all roudways required to be developed on the Subject
Property.  Said construction shall be completed in accordance with the Village’s
standards and ordinances, except that

(A) Allroads constructed shall have a 66 foot i ght-of-way and a 24 foot paved surface
centered over a 26 foot wide, 12” deep gravel bedrock surface, with ditches having a
minimum depth of 18” on both sides, which shall drain 1o one of the areas described in
Section [1. All roads shall be paved in two 1 %” [ifts. Prior to the occupancy of any
building, the gravel base shall be constructed to the approved thickness. Once 50% of
the buildings in a particular phase are occupied, no further occupancy permits shall be
issued for that phase until the fivst layer of the bituminous surface has been installed
throughout that phase. Once 80% of the buildin g8 in a particular phase arc occupicd, no
further occupancy permits shall be issued for that phasc until the final layer of the
bituminous surface has been installed throughout that phase. The Tandowner shall
maintain the stone base and shall scal coat the same to control dust if required by Village
prior 1o the installation of the bituminous surface, Landowner shall be responsible for
maintenance and snow remaval on all roads in the subdivision until said roads are
accepled by the Village. Upon the proper completion of the street construction, the
Village shall promptly accept such improvements and thereafler maintain such
improvements;

33. Section 14 of the Annexation Agreement provides in part as follows:

Section 14, Irrevocable Letter of Credit, ) .
Inlieu of & construction bond or development bond or bonds, the Village will requirc an
irrevocable letter of credit from a financial institution 1o guarantee construction and

Rss
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quality of all public facilities to be constructed in any stage or unit of development for
which approval is sought. Said letter of credit shall be in the amount of one hundred
pereent (100%) of the contract costs of construction of all of the public facilities in the
unit or stage or onc hundred twenty five percent ( 125%) of Landowner engineer’s

contract estimate for the unit or stage as approved by the Village Ingineer; and said
letter of credit shal] be payable to the Village.

As the Landowner completes items within each Jetter ol eredit, subject to approval by the
Village Hngineer, the letter of credit shall be abated accordingly, Landowner agrees {o
cause the letter of credit to be extended to cover the actual time of construction,

34, The purchase and salc agreement by which Defendants acquired the lots was
premised upon security being posted to complete the roads in the subdivision insofar as it provides:
“... where such strect or highway is not complete, a bond or other surety acceptable o the
municipality or county in the full amount of the cost of completing such street or highway has been
posted to assure completion to such standards ... (Seetion 9.1.4(b), Exhibit hereto).

35. The Appellate Court for the Second District maintains the following;

Not uncommonly, a unitary tract of land governed by annexation agrecment is later
divided and sold to ditferent developers, as happened in this case. The public policy
in favor of ensuring the fulfillment of an annexafion agreement (see Village of
Orland Park v. First Federal Savings & Loan Ass’n of Chicago, 135 Tl App.3d 520,
526, 90 1ll.Dec. 146, 481 N.E.2d 946 (1985)) would be frustrated if the succession of
duties under section 11-15.1-4 continued only as long as the land remained under
common ownership.,

United City of Yorkville v. Fidelity and Deposition Company of Maryland, 2019 11, App
(2d) 180230, 4 75, 143 N.E.3d 69, 83, rel'g denied (Apr. 12, 2019), appeal denied, 132
N-1.3d 308 (LlL, 2019), and appeal denied, 132 N.1.3d 336 (1IL 2019).

36.  The purchase and sale agrecment by which the Defendants, on information and belief,
acquired title to the lots provides in patt as follows:

9.1.1 Builder Provision. Buyer hereby represents and warrants that it acquires such Jots
for the purposc of engaging in the business of constructing residential, commercial or
industrial buildings, or for the purpose of resale or lease of such lots to persons engaged in
such business, and that the Property is being acquired for the purpose of redevelopment fora
storage center,

See Exhibit E attached hereto.

37. Defendants arc obligated to deposit such letter of eredit with the Village in at least the

proportionate amount of their lots in the phases of the Subdivision and/or the amount of road

Q36
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frontage of such lots in order (o sceure the repait, completion and/or replacement of the roads in (he
Subdivision.

38. On information and belief, the Defendants have not maintained the roads in the
Subdivision or contribufed toward same.

39.  'The Village has not accepted the roads in the Subdivision insofar as they are not
completed.

40.  Demand has been made for such letter of credit to Defendants (sce Exhibit J attached
hereto). Defendants have not deposited such letter of credit and are in material breach of the
Annexation Agreement.

41, On information and belief, the Village is in compliance with the Annexation
Agreement and performed all of its obligations and dutics under the Annexation Agreement,
ineluding but not limited to rezoning the Subject Propetty, approving plats of subdivision allowing
for the Subject Property to be subdivided, allowing water mains to be installed throughout the
Subdivision to allow all lots, including but not limited to those owned by Defendants, to be able to
be served by the Village potable water services and, on information and beli ef, enhancing the value
of all such lots in the Subdivision,

42. By virtue of such breach by each Defendant, the Village has experienced damage in
the amount of at least $50,000 by virtue of the Defendants’ failure to deposit such letters of credit.

COUNT I - BREACH OF THE ANNEXATION AGREEMENT
(Kirkland Pyroperties Holdings Company, LLC I)

43,  ‘lhe Village incorporates and re-alleges paragraphs 1 through 42 above as if fully sct
forth herein.
WHEREFORE, the Village requests that the Court find Kirkland Properties Holdings

Company, LI.C 1 in breach of the Annexation Agreement, that the Village has expetienced damages
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in excess o $50,000, and that the Village be awarded jts attorney’s fees and costs in accordagee with
the Annexation Agreement and for such other relicf that the Court deems appropriafe,

COUNT Il - BREACH OF THE ANNEXATI ON AGREEMENT
(Kirkland Properties Holdings Company, 1.1, Ih)

44.  ‘The Village incorporales and re-alle ges paragraphs 1 through 42 above as if fully set
forth herein,

WHEREFORE, the Village requests that the ¢ court find Kirkland Properties Tloldings
Company, LI,Cin breach of the Annexati on Agreement, that the Village hag experienced damages
in excess of $5 0,000, and that the Village be awarded its attorney’s fees and costs in accordance with
the Annexation Agreement and for such other relicf that the Court deems appropriate,

COUNT I - SPECT F1C PERFORMANCE OF THE, ANNEXA TION AGREEMENT
(Kirkland Properties Holdings Company, LLC I)

In the alternative, the Village pleads the following:

45.  The Village Incorporates and re-alleges paragraphs 1 through 42 above as if fully set
forth herein.

WHEREFORE, the Village requests that this Court order Kirkland Propertics Holdings
Company, LLCT to specifi cally perform Section 14, Irrevocable Letter of Credit, of the Annexation
Agreement and deliver a letter of credit in a proportionate amount to repair, construct and/or replace
the roads in Phase One of the Hickory Ridge subdivision and for such other equitable or other relief
that the Court deems appropriate.

COUNT IV — SPECIFIC PERFORMANCE OF TIIE ANNEXATION AGREEMENT

(Kivkland Propertics Holdings Company, L1.C 18]

In the alternative, the Village pleads the following;

46.  The Village incorporates and re-alleges paragraphs 1 through 28 above as if fully set

forth herein,

1 1/-\38
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WHEREFORE, the Village requests that this Courl order Kirkland Properties Holdings
Company, LLC II 1o specifically perform Section 14, Trrevocable Letter of Credit, of the
Annexation Agreement and deliver a letter of credit in a proportionate amount to repair, construct
and/or replace the roads in Phase I'wo of the Hickory Ridge subdivision and for such other reliefthat

the Court deems appropriate,

Village of Kirkland, an Illinois municipal corporation
By: ZuKowsKi1, ROGERS, FLOOD & MCARDLE

: ]
By ngffxfh'f?ﬁ %a.g{-m@,\_ P
Michacl J, Smoron

Michacl J. Smoron, Atty. #06207701
Attorney for Village of Kirkiand
Zukowski, Rogers, Flood & McArdle

50 Virginia Street

Crystal Lake, 1L 60014

(815) 459-2050; msmoron@zrfmlaw.com

Exhibits

Exhibit A: Special Warranty Deed from Plank Road, 1L.C to Defendant Kirkland Properties
Holdings Company, LLC 1 dated January 25, 2017 and recorded as document no.
2017000771 with the DeKalb County Recorder’s Office

Exhibit B Special Warranty Deed from Plank Road, LLC to Defendant Kirkland Properties
Heldings Company, LL.C IT dated January 25, 2017 and recorded as document no.
2017000772 with the DeKalb County Recorder’s Office

Exhibit C: Annexation Agreement

Exhibit D: Trustee’s Deed from Edward Vander-Molen to The National Bank & Trust Company of
Sycatnore, as Trustee of Trust No. 40-23500 recorded as document no. 2002002739 and
re-recorded as document no, 2004002818

Exhibit E: Real Estate Owned Purchase and Sale Agreement (to be filed under seal)

Exhibit E: Village of Kirkland Ordinance Annexing the Subject Property

Exhibit G: Village of Kirkland Ordinance Zoning the Subject Property

FExhibit H: Affidavit of Paul Madsen, Vice President of Operations at eritage Title Company
regarding the chain of title relative to the lots owned by Defendants

Exhibit I: Trustee’s Deed from The National Bank & Trust Company, as Trustee of Trust No. 40-
23500 to Plank Road, LLC recorded as document no. 2011013159

LExhibit J Demand Letters from the Village to the Defendants

._.
Op
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EXHIBIT A
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£ A

: 201700077 1
SPECIAL WARRANTY DOUGLAS J. JOHNSON
EED RHCORDEI( - DEKALB COUNTY. 1.
/@ rp Y5 /”F G k_ \Jha\ RECORDF'P 1312017 l_)‘):?.‘) At
Rotuimn to After Recording: - “"S‘f/:\'{![(x:;\ig“:ngu i

Colin W. Anderson COUNTY TAX: 16253

Anderson & Uddin, P.C, PAGII?‘;:Y% e

54 W. Downer Place, Suite 103 ; £

Aurora, Illinois 60506 [ T e
STATE OF ILLINOIS

Company, LLC T

A3
¢fo James Gentile /\
UNTY

3243 Kellor Lano e =
Naporville, Illinois 60565 DekALB C\E\NK £326854

* The Above Space/fforRecoNde se Only *
THIS SPECIAL WARRANTY DEED is made as of Janna §% . 2017, by Plank Road,
LLC, an IHinois Limited Liability Company, having an address at-S:b Pleree lace, Suite 1500, Hasca, 31,

60143 (“Grantor”) in favor of Kirkland Properties Holdingy ¢ NLRC I, an [linois Series Limited
Liability Company having an office al the following sst efter Lane, Naperville, 1L 60565
(“Grantee”). The Grantor, for and in consideration of zf;&q ' No/100 Dollars ($10.00) and other

Taxes to Granten’s Address: | TRANSFER TAX

Kirkiand Properties Holdings

0003250

# 0000009295

good and valuable consideration in hand paid, the r agy/and sufficiency of which i hereby
acknowledged, by these presents does REMISE, l}? A NT, ALIENATE, AND CONVEY unto
Grantee the following described real property located i of DeKatb, State of Illinois and legally
described on the attached Exhibit "A.»

Permanent Index Numbers;  §1-27-126-
1'77-003;
01-27-12

9-008; 01-27-177-001; 01-27-177-002; 01.27-
y 01-27-177-005; 01-27-177-006; 01-27-1 77-007;
1427-177-008; 0)-27-177-009; 01-27-177-010; 01-27-
-201-001, p

Common Address:  Lots-d9, 58, 59, 60, 61, 62, 71, 72, 73, 74, 78 and 108 in Hickory
1se One, Kizgkland, 1linois 60146,

¢ditaments and appurtenances thereunto belonging, of in anywise
apperiaining, all the reversion ¢ Q}::v sions, remainder and remainders, rents, issues and profits thereof, and
all the estate, right, title, inler&‘&ar int of demand whatsoever, of Grantor, elther in law or equity, of, in and to

. the above desoribed property, with: the/hereditaments and appurtenances; TO HAVE AND TO HOLD said
property, with the appurtenances, unto Grantee, its successors and assigns forever.

Together with all tﬁ'ngula
i

And Grantor, for itself; and its successors, does covenant, promise and agree, to and with Grantes, its
successors and assigus, that it has not done or suffered to be dono, anything whereby the propery described on
Bxhibit "A" is, or may be, in any manner encumbered or charged, and will watrant and defend said properly
against all persons lawtully claiming, or to claim the same, by through and under Grantor, but not otherwise,
subject to: the Permitied Title Fxceptions, as described on Bxhibit “BY attached hereto and hereby made a part
hereof.

Page 1 of §
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IN WITNESS WHEREOK, Grantor has exeented this deed the day and year first above-written,

PLANK ROAD, LLC,
au [tinols Limited Liability Campany

By: %M f@{,{_&‘/L,A-—"”
Name; Mary Brown

Title: Yice Presidunt

ACKNOWLEDGMENT

STATE OFILLINOIS )
) S8,
COUNTY OF DUPAGE ) <>

1, the undersigned, a Notary Public in and for said County an d, DO HEREBY CERTIFY,
that Mary Brown, Vice President of Plank Road, LLC, an Illinois ( e ility Company, on behalf of the
H

imjle
limited liability company, personally known to me o be pergoh ‘whose name is subseribed to the
foregoing instrument, appeared before me this day in ppesg (gh@ﬁ ledged that she signed, sealed and
ol\the\utes and purposes therein set forth, including
Nanuary, 2017,

delivered the said instrument as her free and voluntary a
the release and waiver of the right of homestead.

i ( S (SEAL)
Notary Public

Given under my hand and notatial seal, this

D

OFFICIAL SEAL
REBECCA L POSTON

This Instewment Prepared By:
Foster, Buick, Conklin, Lundgren &
Attomoys at Law

2040 Aberdeen Court
Syeamore, Illinois 60178

NOTARY PUBLIE . STATE OF ILtingy
S
MY COMMISSION EXPIRES02/15120

Pope 2 of B
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EXHIBIT A"

PRINCIPAL MERIDIAN, IN THE VILLAGE oF KIRKLAND, ACCORDING TO THE PLAT
THEREOF RECORDED APRIL 2, 2004 IN PLAT CABINET 9, SLIDR 101-D, AS DOCUMENT
2004006047 AND CERTIFICATE OF CORRECTION RECORDED DECEMBER 6, 2004 AS
DOCUMENT 2004024808, IN DEKALB COUNTY, ILLINOIS,

©
\
8

Page 3 of &
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EXHIBIT g

L Any encro?chnmnt, encumbrance, violation, vatiation, or adverse sivewmstance affecting the title tha
would be disclosed by an accurate and complete land survey of the Land,

2 Egscrnents, or claims of casements, not shown by the Public Records,

3. Taxes or special assessments which are not shown ag existing Hens by the Public Recordy,

4. Taxes for the yeass 2016 and 2017,
Taxes for the years 2016 and 2017 are not yet due or payable,

Due to the $150.00 exclusion law, 35 ILCS 200/18-40, thete is no amount d ue for the 2015 tax year for
the following tax parvel numbers;

01-27-129-007 (Affoots Lot 49)
01-27-129-008 (Affects Lot 50)

01-27-177-001 (Affects Lot 56 <> 6 '
01-27-177-002 (Affects Lot 57) O
01-27-177-003 (Affects Lot 58 %

01-27-177-004 (Affeots Lot 59)
01-27-177-005 (Affects Lot 60)
01-27-177-006 (Affects Lot 6 1

01-27-177-007 (Affects Lot 62) <> @
01-27-127-009 {(Affects Lot 71)
01-27-177-008 (Affects Lot 72)
01-27-177-009 (Affects Lot 73)

01-27-177-010 (Affects Lot 74)
01-27-177-014 (Affects Lot 78)
01-27-201-001 (Affects Lot 108)

5 Existing unrecorded leascs and all right t@l er of the lessees and of any person or parly claiming
by, through o under the lessees, :

6, Covenants and restriction nHomifting any sueh covenant or restriction based on race, color, religion,
sex, handicap, familial status ar hatidpal rigin unless and only 10 the extent that said Covenant (A) is
ti

exempt under Chape ﬂ%,\lc& &S{}}cf the United States Code or (B) relates to handicap but does nof

discriminate againstGa icapped hersons), contained on the Plat of Hickory Ridge Phase One rocorded
April 2, 2004 as DocuirentNo, 2094006047 which does not contain a reversionary or forfeiture clause,

74 Terms and provisions and\feas as contained in the following documents executed by the Village of

Kirkland, as follows:
(A) anncxation agreement recorded as Document No. 2003021067,

(B) Ordinance 03-07 annexing the Land recorded as Document No. 2003017448 and re~rccorded as
Document No, 2003021068,

Puga 4 of 5
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11,

12,

I3|

14,

13
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Typical lot detail (unless shown otherwise on the Hickory Ridge Phase One recorded April 2,
2004 as document 2004006047 gs conlained in the terificale appended {0 the Plat of Subdiyision
as follows: i 5

() 40-foot building line on Lot line(s) that front on 4 street (except those Lot fines

fronting on Ilinois Route 72).

(b) 10-foot utility easement on all Lot liney,

Utility easements that differ from typical as shown on the Hickory Ridge Phase One recorded
Aptil 2, 2004 as document 2004006047, as follows: $.00 feot on the South line of Lot 108,

S-foot wide walk way easemen( as shown on the Hickory Ridge Phase One recorded April.2,
2004 as document 2004006047, as follows:

On the North Line of Lot 61,

On the South Line of Lot 62,

On the South Line of Lot 72.

On the North Line of Lot 73, oy .
Note appended to the Plat states that the eascment must bo kcpt’f‘ ee\trom Nences, shrubs,
gardens, and anything that may be dangerous to pedestrlans, A Hacén( Lot o 8 must niaintain
and keep in good repair,
(Affects Lots 61, 62, 72, and 73)

el

Note appended to the Surveyor’s Certificate as contained n ?{ dge Phase One recorded
April 2, 2004 as document 200400 6047, as follows;
The above deseribed tract is not located i e arcig signated as flood hazard, as
identified by the F.EM.A,
Comy

\&} pany, Verizon North, Nicor Gas, and

Utility easements in favor of Commonweal
{he Village of Kirkland, DeKalb County, Hli od Rg/their tespective suceessors and assigns,
fo install, operate and maintain all equipme Gshigry Yor the purpose of scerving the Land angd
other property, together with the right of accesy, th s i isi

id equipment, and the provisions relating
thereto contained in the Hickory Ridgd Phasd Ohe recorded April 2, 2004 as document
2004006047,

Drainage ecasennents in favor of of Kirkland, and ifs successors and nssigns, to insfall,
operate and maintain all Sguigmekt thee ary for the purpose of serving the land and other
property, togother witl th rlﬁ L bf avgess'to said equipment,-and the provisions relating thereto
contained in the Hickacy Ridge ne recorded April 2, 2004 as document 2004006047,

Annexation Agreement redorded Iy 23, 2003 us document 2003021067,

Ordinance 03-07 recorded s 23, 2003 as document 2003017448 from the Village of Kirkland
re-recorded as Docwment 2003021068,

Pags & of 5
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EXHIBIT B
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SPECIAL WARRANTY |

DEED
(G sy
Return to After gg;n:ﬂg:S L% vl
Colin W, Anderson
Aunderson & Uddin, P.C,
34 W, Downer Place, Suite {03
Aurora, [Hinois 60506

Taxes to Grantes’s Addreys:
Kirkland Propertics Holdings
Company, LLC 1L

/o James Gentile

3243 Koller Lane

Naperville, [Hinols 60565

128612

ATy

2017000772

DOUGLAS J, JOHNSON
RECORDER - DEKALB COUNTY. iL

RECORDED; I/31/2047 08,29 AM
REC FELL 3800 RHSPS FIER: 9.00
STAVIETAX: 3250
COUNTY TAK: 16.23
PAGES: 6

STATEQFILUNOIS 1o [REAL EsTaTe

: 5 TRANSFER TAX
] & O
1l =
f ; (j”{m? S| 0003250
BT vireams v T g —
DeKALB COUNTY FP326664
___._-_‘.'-'-—_-"-‘-4-—

THIS SPECIAL WARRANTY DEED Is made as of .}'anuar§>

Iflinois Limited Liability Company, having an address af One Piqu\
(“Grantor”) in favor of Kirkiand Properties Holdings Companyy/LL
=

. Company having an office at the following address: 3243 Keller
Grantor, for and in consideration of the sum of Ten and po/?
consideration in hand paid, the receipt, adequacy and s0ff
presents does REMISE, RELEASE, GRANT, AX
described real property located fn the County of Del

Exhibit "A",

Permanont Indox Numbers: 01-22-372-0
373-007; 1

Common Address: Loy

VITiE ABGve apace

{ by Plank Road, LLC, an
ite 1500, ltasca, IT, 60143

&
%\ linois Series Limited Liability
ille, IL 60565 (“Geantes”), The
($10.00) and other good and vatuable

72-004; 01-22-373-005; 01-22-373-006; 01.22.
¥, 01-22-375.005; 01 -22-375-006; 01 ~22-375-007:
72-002; 01-22-372-003; 01-22-373-009; 01-22-
0015 01-22-374-002; 01-22-374-003; 01-22-374-004;

0, 24, 25, 26,27, 28, 29, 30, 42,33, 34, 35, 36,37 and 38 in
eJubdivision Phase Two, Kirkland, Illinois 60146,

Together with all aﬁﬁu\m hé hereditaments and appurtenances thereunto belonging, or in anywise
f

appertaining, al! the reversion

cvorsipns, remainder and remainders, rents, issues and profits thereof, and all

the estate, right, title, interest, chaim 6 dbmand whatsocver, of Grantor, either in Jaw or equity, of, in and to the

above described property, with the

ditaments and appurienances: TO HAVE AND TO IOLD said property,

with the appurtenances, unto Grantes, its successors and agsigny forever,

And Grantor, for itself, and its SUCCEssOrs,

does covenant, promise and agree, to and with Grantee, its

successors and assigns, that it has not done or suffered fo be dong, anything whereby the property desoribed on
Exhibit "A" is, or may be, in any manner encumbered or charged, and will warrant and defend said properly
-against all persons lawfully clalming, or to olaim the same, by through and under Grantor, but not otherwise,
subjest to: the Permitted Title Exceptions, as desoribed on Exhibit "B* attached hereto and hereby made a part

hereof,

SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM
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IN WITNESS WHERYKOF, Grantor has executed this deed the day and year first abovewrliten,

PLANK ROAD, LLC,
#n IHlinois Limnited Liability Company

By: :/? Xreuie) oo —
Name: Mafy Brown ’

Title:  Vice President i

ACKNOWLEDGMENT

STATE OF ILLINOIS )
) SS.
COUNTY OF DUPAGE ) O O
L, the undersigned, a Notary Public in and for said County apd-Sjate a¥dreatid, DO HEREBY CERTIFY,

that Mary Brown, Vice President of Plank Road, LLC, an linoi
limited liability compuny, petsonally known to me to beAhs
foregoing {nstrument, appeared before me this day in &N
delivered the said insframent as her freo and voluntary 4
the release and waiver of the right of homestead,

it

Given under my hand and notarial seal, this 3R o1 Yanuaty, 2017,

This Instrument Prepared By:
Foster, Bulck, Conklin, Lundgren & T4
Attorneys at Law

2040 Aberdoen Court
Sycawmore, Hilinols 60178

Pago? of 6
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EXHIBIT "An
LOTS 16, 17, 18, 19, 20, 24,25, 26,27, 28, 29, 30, 32,33, 34, 35, 36, 37 AND 38 IN HIC

OF KIRKLAND, DEKALR COUNTY, ILLINOIS,

| o@
©

f,\\

Page 3 of 6
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KORY RIDGE
PHASE TWO, A SUBDI VISION OF PART OF THR SOUTHWEST % OF SECTION 22, TOWNSHIP

42 NORTH, RANGE 3, EAST OF T'HE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THR
PLA'Y THEREOF RECORDED JANUARY 5, 2007 AS DOCUMENT 20070003 00, IN THE VILLAGE
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EXHIBIT 3"

1 Any encroachment, encumbrance, violation, variation, or adverse ciroumstance affecting the title that
- would be disclosed by an accurate and complete fand survey of the Land, -

2, Easements, or claims of easements, not shown by the Public Records.
3 Taxes or special assessments whiols are 1ot shown as existing liens by the Public Records,

5. Taxes for the years 2016 and 2017,
Taxes for the years 2016 and 2017 are not yet due or payable, “

Note: Taxes for the yeat 2015 amounting to $482.98 are paid of record.
Permanent Index Number: 01-22-3 72-001-0000  (Affeets Lot 25)

6. Taxos for the years 2016 and 201 7
Taxes for the years 2016 and 2017 are not yot due or payable, <> O
Note: Taxes for the year 2015 amounting to $482.98 are paid %

Permanent Index Number: 01-22-372-004-0000 @fec 0t
7 Taxes for the years 2016 and 2017,
ci

Taxes for the years 2016 and 2017 aro not yet yabl

Permanent Index Number: 01-22-373-005,0006 (Affects Lot 24)

8. Taxes for the years 2016 and 2017, Q
Taxes for the years 2016 and 2017 preial vet-diie/or pavable,

9. Taxes for the years 200 6wnd 2047
Taxes for the years 201% and 201 7/are not yet due or payable,

Note: Tuxes for the year 20] amounting to $482.98 ave paid of record.
Permanent Index Number: 01-22-373-007-0000  (Affects Lot 30)

10.  Taxes for the years 2016 and 2017.
Taxes for the years'2016 and 2017 are not yet due or payable,

Paged of 6
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Due to the $150,00 exclusion law, 35 ILCS 20071 8-40, there is no umount due for the 2015 tux year for
the following tax parcel numbers: :

01-22-375-004 (Affects Lot 16)
01-22-375-005 (Affests Lot 17)
01-22-375-006 (Aflects Lot 18)
01-22-375-007 (AfFects Lot 19)
01-22-373-001 (Affects Lot 20)
01-22-372-002 (Affeots Lot 26) . s
01-22-372-003 (Affects Lot 27)
01-22-373-009 (Affects Lot 32)
01-22-373-010 (Affeots Lot 33)
01-22-374-001 (Affects Lot 14)
01-22-374-002 (Affects Lot 35)
01.22-374-003 (Affeots Lot 36)
01-22-374-004 (Affects Lot 37
- 01-22-374-005 (Affeots Lot 38)

11, Existing unrecorded leases and all xights thereunder of the les

through or under the lessess, /
12, Annoxatlon Agreement recorded July 23, 2003 as d@me t 200342
20 74

13, Ordinance 03-07 recorded June 23, 2003 as docdt
re-xecorded as Document 2003021 068,

¢ Rhase Two recorded January 5, 2007 as
la

14,  40-foot building line(s) as shown on the Hic orydRi
document 2007000300, {For further patticuln

15, 10-foot utility easement as shown on the Hivkory Iy ge Phase Two recorded January 5, 2007 u
document 2007000300, (For further particylars) s¢e Plat,)

ement as shown on the Hickory Ridge Phase Two

16, 20-foot wiility eascment and dr
J000300. (For further particulars, see Plat)

recorded January 5, 2007 as do

own on the Hickory Ridge Phase Twa recorded January §,

17. 20-foot wide watennnin eg%n
riber padticulars, seo Plat.)

2007 as dooument 2009000380.

18, Drainage oasement in favox ofAh Village of Kirkland, and its successors and assigns, to install,
operate and maintain aflNequiprient necessary for the puspose of serving the Land and other
propetty, together with the fight of access to said equipment, and the provisions relating thereto
contained in the Hickory Ridge Phase Two recorded J anuary 5, 2007 as document 2007000300,

19, Rights of way for railroad spurtracks, switches and sidings, if any, along the northern lines of Lots
23,24, 29, 30, 31, 36, and 37.

20.  Note on the Riokory Ridge Phase Two recorded January 3, 2007 as doourent 2007000300;
A part of Lots 23 and 24 are within the area designated as {lood hazard area,

Page50fé6
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21. Covenanis and reslriotions (but omiiting any such covenant or resiristion based on race, color,
religion, sex, handicap, familial status or natlonal origln unless and only to the extent that said
covenant (a) is exempt under Chapter 42, Seotion 3607 of the United Statos Code or (b) relates to
handicap but does not discriminafe ageinst handicapped persons) contnined in Hickory Ridge
Phase Two recorded J anuaty 5, 2007 as document 2007000300, relating to single family residence,
areq, use, quality, lemporary stroctures, construction, maintenatice of Lots, easements, sanitary
disposal, water, approval of plans, muterials, towers, solar units, no noxious or offensive actlvity,
garbage, no signs, si ghtlines at intersections and no fence which does not contain a reversionary

or forfeiture clause,

22, Easement for the butpose of installing, operate, lay, constrnet, operate, malntain, repalr, renew and
replace water mains, and sanitary sewor lines, storm sewoer lines, street and fight cable, overhead
and underground fransmission, as granting to the Commonwealth Bdison Compan

North, Nicor Gas and Village of Kirkland, its successors and assigns,
Ridge Phase Two recorded Tenyary 5, 2007 a5 document 2007 000300,

23.  Rights of adjoining owners to the uninterrupted flow of any stz‘ﬁm

0
Nl
(&
O

o
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EXHIBIT C
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2003021067

s
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FILED ¢
ERALE COgpo
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]
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UEKALD Comy HESORDER

3 d L.

Rood, Robert D, Rood and Ann M. Rood

Document prepated by: Richayd Schinack
584 West State Street
Sycamore, I1, 60178

Retun to: Village of KirklJand
5 1 1 W. Maln 8t,
Kirkland, IL 60146

= '
LAl
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ANNEXATION AGREEMENT

This Agreement, made this 5¢h day of May, 2003, by and between the Village of
Kirkland, a municipal corporation organized and existing under and by virtue of
the laws of the State of Illinojs, (hereinafter referred to as “Village”) by and
through its Village President and Village Board of Trustees (beveinafler referred to
collectively as “Corporate Authorities”) and the owners of certain texritory
contiguious to the corporate limits of the Village, The beneficial owners of said
tetritory are David R, Rood, Batbara'L, Rood, Robert D, Rood, and Ann M, Rood,
collectively doing business as Rood Development, and the leal owner is the
National Bank and Trust Company of Sycamore, Illinois as Trustee of Trust
Number 40-423500 (hereinafier referred to collectively as “Landowner™).

WHEREAS, Landowner is the owner of tec ord of a certain parcel of Rea) Esta'te,
hereinafter referred to as the “Subject Property”, the legal description of which is
attached hereto as Exhibit “A”, and

WHEREAS, the Rea] Estate described in Exhibit “A” consists 0f 114,27 acres,
more o1 less, located immediately north of Tlinols Route 72, west of the corporate
limits of the Village of Kirkland, in unincorporated Franklin T ownship, and

WHEREAS, said Real Estate js presently contiguous to the corporate limit of the
Village, and may be annexed to the Village under 65 1LCS 5/7-1-1 et, seq., and

WHEREAS, Landowner desites to annex said Real Estate to the Village of
Kirkland, and to develop thereon a residential subdivision substantially in
accordance with a Preliminary Subdivision Plat which has been provided to the
Village, a copy of which is attached hereto as Exhibit “B”, and

WHEREAS, the Corpotate Authorities, after due and careful consideration, have
coneluded that the annexation of said patcel 1o the Village under the terms and
conditions hereinafter set forth would further the orderly growth and quality of life
of'the Village, and enable the Village to control the development of the area, and to
serve the best interests of the Village, and

WHEREAS, Landowner desites to anney said parcel to the Village under the
terms and conditions hereinafter set forth, and has filed a petition, with a Plat of

Annexation attached, therefore, and
il
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WHEREAS, 65 ILCS 5/11-1 5.1-1 et. seq. provides for ‘Antexation Agreements
between the Corporate Authoritios and Landowner of patcels presently contiguous
to the corporate Hmits, and

WHEREAS, Landowner and Village are aware of the existence and possible
import of the deolsion of the Illinois Appellate Court in Thompson v Newark 2-01-
0542 (111 App 3d 2002), and Landowner, in consideration of Village's agreements
and undertakings herein are willing; to pay certain fees and exactions, and to waive,
for themselves, their heixs, successors, and assigns any and all claim that said fees
and exactions were enasted in the exercise of a power beyond the scope of the
powers of the village as a non-home rule Municipality under 65 ILCS 5/11- 12-5.

The Landowner further stipulate that any limitations argnably imposed upon the
imposition of impact fees under 65 ILCS 5/1 1125 apply only to land alteady
within the Village limits and do not operate as a restriction upon the ability of
willing parties to enter into an enforceable agreement under 65 11.C'S6 5/ [1-15,1-1
ef. seq.

WHEREAS, the Plan Commission of the Village, being the commission duly
designated by the Corporate Authoritics of the Village to hold a publie hearing on

the proposed Preliminary Plat of Subdivision and Zoning Amendments, hag
heactofure Lickd o publie igariag on the dppiication or the owner lor 1czoning

putsuant to the provisions of the Zonin g Ordinance of the Village of Kirkland and
the Illinojs Revised Statutes, g amended; and due notice of said public hearing
was held in all respects i a manner conforting to law; and

WHEREAS, the Plan Commission of the Village, being the commission duly
designated by the Corporate Authorities of the Village to review preliminary plats
has heretofore reviewead and approved said Proliminary Plat of Subdivision, and

WHEREAS, the Plan Commission of the Village has made jts report and
recommendations to the Corporate Authorities of the Village, all in accordance
with the ordinances of the Village and the statutes of the State of llinois; and

WHEREAS, any fire protection district, library district, Board of Trustees,
Cowmissiover of Highways and other entity or person eptitled to notice prior to
anaexation of the Subjeot Property to the Village has been given notice thereof by
Village as required by law; and :

-»2“
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WH .EREA.S, the Cgrporate Authorities of the Village, on April 21, 2003, held a
public hearing oy this Agreement, and due notice of said public hearing Was

published in the manner required by law, and said public hearing wag held in af
respects in a manner conforming to law; and

WI:IERE;}S, all other matters, in addition to those specitically referred to aboye
which are included Ip thig Agteement, have beep considered by the parties hereto,
and j:he devc:,lopment of the Subject Property for the yse as petmitted under the

Village; and

WHEREAS, in reliance upon the execution of this Agreement by the Village and
the performance by the Village of the undertakings heteinafier set forth to be
performed by it, thexe has been submitted the aforesaid Petition for Annexation,
and the Village and the Landowner are willing to undertake certain obligations ag
hereinafier set forth, and have or will have materially changed thejy positions in
reliance upon the said Agreement and the undertakings contained therein; and

WHEREAS, it is the desire of the patties hereto that the developrment of the
Subject Property proceed as conveniently as may be and be subject to the terms
and conditions hereinatter contained.

NOW THEREFORE, the Village of Kirkland, by its Corporate Authoyities, and
the Landowner in consideration of the mutual pronuises set forth herein do agres as
follows:

Section 1, Authority,

This Annexation Agteement is made pussuant to and in accordance with the
provisions of 75 JLCS 5/11-15.1-1 et. seq. and does thereby subject the Real Estate
deseribed above to the ordinatices, control, and jurisdiction of the Village of
Kitkland in all respects the same as property that lies within the corporate limits of
the Village, in accordance with the requirements of 75 ILCS 5/11-15,1-2.1(a).

K
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Section 2. Agreement: Compliance and Validity.

A proper Petition, with an Annexation Plat prepared by Landowner, hag been filed,
or will be filed, with the Cletk of the Village putsuant to and in accordance with
provisions of 65 ILCS 5/11-15.1-1.

Section 3. Bnactment of Annexation Ordin ance,

The Village, within sixty (60) days of the excoution of this Agreement by the
Village, will enact a valid and binding ordinance (hereinafler referred to as the
“Annexation Ordinance”) annexing the Subject Propesty to the Village. Said
Annexation Orditance shall be recorded with the DeKalb County Recorder’s
Office along with the Plat of Annexation, Recordation shall take place no more
than ten (10) days after the enactment of the Annexation Otdinance, The Village
shall send all notices required by law to be sent in connection with the enactment
of such Ordinance,

Section 4. Enactment of Zonitig Ordinance,

Contemporaneously with the pagsage of the Annexation Ordinance, the Village
shall rezone the entire Subject Property to R-1 Single Family Residential zoning,
No further action need be taken by the Owner to cause the property to be zoned as
set forth above once the Subject Property is annexed to the Village.

Section 5. Approval of Plats,

The Parties acknowledge that the Subject Property will be de‘felﬁpiﬁd in stages,
requiring the submittal of plats and plans for each stage or unit.

The Village aptees to approve englneering plans a‘ncl final Plat of Subdivision of
the Subject Property upon submission by the P@itloner; o.f complete and proper
materials as required for the isstiance of appropriate building and other permits and
subdivision approval based on final plans and drawings of the deve_iopmentl of the
Property subtnitted by Petitioners and approvac} by the Village Engineer, ;_)mwde? t
that said plat and other materials shall sx-tbstantmlly cnnfonp to the P.rehn:iﬁwry Pla
of Subdjvision attached hereto as Exhibit “B”, and all applicable laws an

ordinances, unless waived by this agreement.

s
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final plzft of each phase shall provide for the installation and maintenance of
appropriate screening as may be liecessary to provide separation from adjacent
Property, and provide for easements for said installation and maintenance, In the
event ofa phased development, then each phase shall be complete and comply
fully with all applicable laws and oxdinances in all enginecring specifics, Includin
but not [imited to, the provision of adequate storm water drainage and ; o
retention/detention.

Section 6. Compliancs with Applicable Ordinances,

Owner agreos to comply with all ordinances of the Village amended from time to
time in the development of the Subject Property, unless expressly waived or vatied
it this Agreement or pursuant thereto; provided that all new ordinances,
amendments, rules and regulations relating to zoping, building and subdivisjon of
land adopted after the date of this Agreement shall not be arbitratily or
discriminatorily applied to the Subject Property, but shall be equally applicable to
all property similarly zoned. Notwithstanding anything to the contrary herein
contained, it is understood that the zoning of the Subject Property shall not be
reclassified without Owner’s consent duting the term of this Agreoment.

Section 7. Storm Drain and Water Main Systems,

The Landowner shall, at Landowner’s sole cost and expense, provide proper storm
drains and water main systems in accordance with the Village’s standards and
ordinances. The Village agrees to cooperate with the Landowner in obtaining the
necessary permits as may be required from time to time by both federal and state
law, including, but not limited to, those permilts required by the Illinojs
Environmental Protection Ageney; provided that the Village’s obligation shall not
be deemed to include the maintenance of any litigation, and the Landowner shall
indemnify and hold harmless fiom any cost or expense, including but not limited to
coutt costs and attorneys’ fees, incurred as a result of the Village’s cooperation in
this regard, any cost or expense incurred by the Village being payable by the
Landowner from time to time immediately after demand by the Village. Upon
proper completion of construction and satisfactory testing {}{f the stoxm sewer and
water main systems, the Village shall promptly accept such improvements and

thercafter maintain such improversents,
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ffhe Landowher hereby represents and warrants to the Village that all
tmproverments accepted by the Village will be free from any defect in construction
or performance for a period of vuc (1) year from acceptance. In the event the
foregoing watranty shall bo unitrug, then the Viflage may proceed to Yepair oy
replace the defective improvement and the Landowner agrees to indemnify and
hold harmless the Village fiom any loss or expense, including but not limjted to
court costs and attorneys’ fees incurred thereby, any loss ox expense incurred by
the Village being payable by the Landowner from time to timeo immediately after

Anmnﬂr' b 1’1‘!.“ ‘;;“ﬂ e

The size of all storm drains and water maitis shall be determined by the Village
Bogineer, in acgordance with recognized engineeting standards.

Section 8. Wastewater Treatment and D isposal

The Landowner shall not be required to install sanitary sewers, and the Village
agrees that a variation shall be approved for cach phase of development exempting
said subdivision from the normal minimum standards of development which
require sanitary sewer, permitting each Jot to be serviced by a septic syster and
septic filter field, and exempting all lots in the development from the requirement
that homes utilizing septic systetns be required to connect to the Village sewer
system when 4 sewer is brought within a fixed distance of the lot. These
exemptions shall not be applicable to any lots of less than 0.7 acres in arca, and the
Village shall not be required to igsue building permits for Jots of a smaller size
until such time as provision may be made for sewer service.

Section 9. Well and Water Supply anpd Distribution Facility.

The Landowner shall, at Landowner’s sole cost and expense, construot and/ or
install 2 well and water supply and distribution facility, to service the development
and other areas of (he Village, to be constructed in accordance with plans and
specifications approved by the Village Engineer and the Village Public Works
Department, The diameter and capacity of the well shall be determined by the
Village Engioeer, in accotdance with reco gnized engincering standards, The
Landowner also agtee that they shall construct and bear the cost of constructing a
water main, of at least 12 inches in djameter, connecting t‘he new well and
distribution system within the development with the existing water supply and
distribution system currently existing within the Village,

nﬁr-
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The Yi!lage agrees to cooperate with the Landowner in obtaining the necessary
permits as may be required from time to time by both federal and state law,
ncluding, but not limited to, those permits required by the Illinois Envitonmental
Protection Agency; provided that the Viltage’s obligation shall niot be deemed to
nclude the maintenance of any litigation, and the Landowner shall indemnify and
hold harmless from anly cost or expense, including but not Jimited to coutt costs
and attorneys’ fees, incurred as a result of the Village’s cooporation in this regard,
2ty cost or expense incurred by the Vi Hage being payable by the Landowner from
time to til:'lle immediately after demand by the Village, Upon proper completion of
consltmction and satisfactory testing of the well and water supply and distribution
facility, the Village shall promptly accept such improvements and thereafter
maintain such improvements. The adequacy of constryction and suffictency of
testing shall be determined by the Village Engineer and the Village Public Works
Department in accordance with recognized engineering standards.

The Landowner hereby reprosents and warrants to the Village that al]
improvements accepted by the Village will be free fiom any defect it consttuction
or performance for a petiod of one (1) year from acceptance. In the event the
foregoing warranty shall be untrue, then the Village may proceed to repair or
replace the defective improvement and the Landowner agrees to indemnify and
hold harmless the Village from any loss or expense, including but not limited to
court costs and attorneys’ fees incurred theteby, any loss or expense incurred by
the Village being payable by the Landowner from time to time immedjately after
demand by the Village,

The parties recognize that the water main connecting the development to the
existing system and any additional capacity of the new well, beyond the necds of
the development, will provide a benefit (o adjacent and intervening properties,
which will be able to connect to said water line and utjlize additional well capacity
at such time as development may oceur on said parcels, hereinafior referred to as
the “Benefited Property”. The parties intend and agree that they shall enter into an
agroement for recapture of those costs from developers of any such benefited
property, under terms not inconsistent with the provisions of 65 ILCS 5/9.5-1,
Such recapture agtoement shall provide for the collection by the Village of the
portion of the cost of the water main and additional well capacity allocated to the
particular parcel of benefited property at the time that a water main for said
property is connected to the main constructed by Landowner, or a developey
connects to the Village main utilizing water over and above what the Village’s
existing wells were capable of producin & aud for the payment of said collected
atmount to the Landowner,

i

AB1

003612 1 ne =

SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM



128612

Such agreement shail be Prepared and entered into betwean the patties at such time
as the cost and allocation formula has been determined and approved by the partjes
based upon the conelusions of theijr respective engineers,

Section 10. R oudways,

The.Landuwner shall construot all roadways required to be developed op the
Subject Propesty, Said construction shall be completed in accordance with the
Village’s standards and ordinances, except that

(A) All roads constructed shall have a 66 foot right-of-way and a 24 foot paved
surface centered over a 26 foot wide, 12" deep gravel bedrock surface, with ditches
having a minimum depth of 18” on both sides, which shall drain to ope of the areas
described in Section 11. All roads shall be paved in two 1 1/2” lifts. Priox to the
Occupancy of any building, the grave] base shall be constructed to the approved
thickness. Once 50% of the buildings in a particular phase are accupied, no further
oceupancy petmits shall be issued for that phase unti] the first layet of the
bituminous surface has been installed throughout that phase. Once 80% of the
buildings in a particular phase are occupied, no further occupancy permits shal) be
issued for that phase until the final layer of the bituminous surface has been
installed throughout that phage, The Landowner shall maintain the stone bage and
shall seal coat the same to control dust if required by Village prior to the
installation of the bituminous surface. Landowner shall be responsible for
maintenance and show removal on all toads in the subdivision until said roads are
accepted by the Village, Upon the proper completion of the street constriction, the
Village shall promptly aceept such improvements and thereafler maintain such
improvements; '

(B) No sidewalks shall be required; and

(C) No street lights shall be required, provided that the covenants of the
development shall require the installation of a light post at the front of cvery lot,
within 10 feet of the right of way to provide illumination of a minimum of 75 watts
and that the failute of the owner to instal] and maintain said lighting shall be a
violation of said covenant, No temporary ot permanent occupancy permits shall be
issued for any home which is not so equipped. The covenants shall require that all
property owners keep said lights in working order and keep bulbs installed at aj)
times, and shall provide firther 1hat the Village may enforce that specific covenant
as a village ordinance,
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iI‘hc Laudowner hereby represents and watrants to the Village that all
improvements aceepted by the Village will be free from any defect in construction
or pcri"brmance for a period of one (1) year from acteptance. In the evept the
foregoing warranty shall be untrue, then the Village may proceed to repair or
teplace the defoctive improvement and the Landowner agrees 1o indemwify and
hold hatmless the Village fiom any loss or expense, including but not limited to
court costs and attornoys’ fees incutred thereby, any loss or expense incurred by
the Village being payable by the Landowner fiom time to time immediately afier
demand by the Village. In addition to the foregoing wartanty, the Landowney
bereby undertakes to repair, prior to acceptance by the Village, at Landowney sole
cost and expense, any damage or detetioration to a bituminous surface,

Section 11, Storm Water Storae,

The Landowner shall provide stovm water storape in fceordance with the Village’s
standards and ordinances, The surface area of the storm water storage basing sha]j
be maintained by the owner or owners of the property upon which the storm water
storage basins ate constructed, After completion and testing, all manholes, catch
basins, storm sewers and any other subterranean appurtenances shall be maintained
by the Village, All storm water storage areas shall be above the projeoted 100 year
base flood elevation,

Section 12, Approval by Village Engineer of All Engi,gm‘ing_,@gsig@

Landowner agrees that al] engineering design with re gard to size, capacity, storage,
materials and other specifications regarding storm sewer, and water main systems,

consiruotion or modifications, and storm water stotage shall be subject to approval

by the Village Engineer, putsuant to applicable Village otdinances and rogulations,
in accordance with recognized engineering standards.

Section {3, Dedication of Improvements.

(A) The Landowner shall dedicate to the Village the Roadways, the Public
Improvements, cettain Water Lines and certain Storm Sewers. The Village shall
promptly accept such improvements upon completion of construction of same and
thereafter maintain such improvements, unless othetwise specified herein,

9.
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-The Landowner hereby represents and warrants £o the Village that ail
lmprovements accepted by the Village will be free from any defeot in construction
or performance for g petiod of one (1) year from aceeptance. In the event the
foregoing Wwarranty shall be untrue, thep the Village may proceed to Yepair or
teplace the defective improvement and the Landowner agrees to indemnify ang
hold harmless the Village from any loss or expense, including but not limited (o
court costs and attorneys’ fees incurred thereby, any loss of expense incutred by
the Village being payable by the Landowner from time to time immediately aftey
demand by the Vi Hage.

(B). The Landowner shall grant to the Village nonexclusiye utility easements (the
“Basements™) for maintenance and repait of the aforesaid utilitis to be constructed
on the Subject Propetty and dedicated to the Village as indicated on the Final Plat
to be recorded as reforred to above, For the purposes of this Section 11(b),
underground utilities shall include ground-leve] facilities and above-ground —Jeve|
facilities of a height not greater than threo (3) foet associated with said utilities,
includjog, by way of example, manholes and hydrants.

Section 14, Iwevocable Letter of Credit,

In liew of a construction bond of development hond or bounds, the Village will
require an itrevocable letter of credit from 4 financial institution to guarantee
construction and quality of all public facilitiss o be constructed in any stage or
unit of development for which approval is sought, Said letter of credit shall be in
the amount of one hundred pereent (100%) of the confract costs of construction of
all of the public facilities in the unit or stage or one hundred twenty five percent
(125%) of Landowner’ engineer’s contract estimate for the unit oy stage as
approved by the Village Engineer; and said lotter of credit shall be payable to the
Village.

As the Landowner complotes items within sach letter of eredit, subject to approval
by the Village Engineer, the letter of credit shall be ubated accordingly,
Landowner agrees to cause the Jetter of credit to be extended to cover the actual
time of construction,

ection 15, Interim Uses.

All or any portion of the Subject Property may be nsed for famfing and ancillary
uses prior to commencemment of copstruction on such portion of the Subject

Property.
«1.0-
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Section 16, Model Homes.

Subject to the restrictions ofSection 18 hereof, the Landowner may utilize model
sales facilities and temporary parking facilities in any residential unit or stage on
the S ubject Property from the time a Final Plat is recorded for such part of the
Sub](?(}t Property until ninety (90) days afey oceupancy permits have been issued
for hinety percent (90%) of the dwelling units permitted within the portion of the
Su?j‘act Property zoned for single family rosidences: such temporaty parking
facilities shall be removed by Owner at the end of such hinety (90) day period, at
the request of the Village. ' ’

Section 17, School District Donation,

The Landowner shall make a cagh donation to the Hiawatha School District in the
amount as provided by Village Schiool Land Cash Ordinance (Kirkland Village
Code 10-5-1 through 10-5-12) now in effect or ag subsequently amended, Said
donation shall be payable on a Pro rata basis at the time of the issuance of each
occupancy permit for each residentjal property, and the parties stipulate that the
amount of said donation shall be determined in accordance with the Village School
Land Cash Ordinance..

The parties stipulate that said contribution may be utilized by the Hiawatha School
District for any of the purposes enumerated in Section 10-5-3 (A) of the Kirkland
Village Code, and not merely for the acquisition of land, notwithstanding the
decision of the lllinois Appellate Court in JThompson v Newark 2-01-0542 (1 App
3d 2002).

The Landowner shall also be subject to all other statutory and Village tequitements
and specifications, as provided by applicable statute, Village ordinance of this

Agreement,
Section 18. [mpact Fees,

Landowner agree on behalf of themselves, and their successors, heirs , and assigns
to pay to the Village, in the amounts and the manner set forth therein, all of the
Developmental Impact Fees described in Title 10, Chapter 6 of the Kirkland
Village Code, except that the Village agrees to waive the fees provided for in 10-
6-6 and 10-6-7, in consideration of the undertakings and promises of the
Landowner regarding septic systems and water distribution facilities contalned in
Sections 8 and 9 of this agreement,

Al
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In addition, Landowner agreo that there shall be due » supplemental cagh
?ontribution of $2, 275 per lot to be utilized for inftastructure repair and/or
improvement within and throughout the Village, including but not limited to street
and road projects which are beneficial to the citizens of the village as 2 whole and
not exclusively the residents of the Development. :

The Landowner stipulate and agree that these fees shall be paid in consideration of
the various agreements and promises made by the Village in this agreement, and
that this agreement is made with full knowledge of the existence and possible

import of the decision of the [llinois Appellate Court in Thompson v Newark 2.01-
0542 (11 App 3d 2002). ' Qi

Village agrees that all impact fees payable on homes constructed by Rood
construotion shall be deferred from the time of the issuance of the building permit
until the time of the issuance of the ocoupancy permit. Impact foes for homes bujlt
by other builders shall be due at the issuance of the building permit. Any model
home built by Rood Construction, and declared to be 2 mode] home at the time a
building permit is issued, shall be excepted froni the payment of said impact fees
until closing of sale of said home. % ey '

Section 19. Water and Sewer Fees,

Waﬁ-ﬁ*«r and sewer hook-up fees shall be waived on all homes constructed on the
Subject Property by Rood Construction, in consideration of the undertakings and
promises of the Landowner regarding wastewater treatment facilitios and water
distribution facilities contained in Sections 8 and 9 of this agreement,

Water and sewer hook-up fees shall be charged for all other homes constructed on
the Subject Property and said fees shall pot be reduced, unless reduced for the
Village as a whole, nor shall sald fees be locked in. Any increase in the fees
charged in the Village as a whole shall apply. '

The fee for the installation of water meters shall be charged for all homes and

dwelling units constructed on the Subject Property, and said fees shall not be :
reduced, unless reduced for the Village as a whole, nor shall said fees be Jocked in.

Any increase in the fees charged in the Village as a whole shall apply.

w12
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Section 20, Building Permit Timing,

I\_Jo building permit shall be issued for construction of any building, GReopt for g
single mode! home, in the firss phase only, on any part of the Subject Property untji
after the enginecring plans and a Final Plac have been approved and a Final Plat
has been recorded for the unit or phase in which the building permit or permits are
tequested, nor shall any building permit be issued ptior to the time that storm
sewer, water, and stone base are constiucted and tested, and roads are passable for
ingress and egresy by emergency and inspection vehicles,

Section 21. Building Code Applicability

All buildings construgted wpon the Subject Property shall be constructed in
accordance with the requirements of the official Building Codes of the Village of
Kirkland as in effect upon the date of this agreement, except that the required
energy value for insulation to be installed in the single family residences shall be
teduced to the extent necessary fo permit construction according to the same
standards which are pertnittod in the construction of new homes in Phase III of
Countty Meadows, a subdivision currently being developed in the Village.

Section 22, Minimum Unit Size,
The single-family residences shall all have » mininum of two-car garages and

shall meet ot exceed 1600 square fect of living atea for one-story residences and
shall meet or exceed 1900 square {eet of living atea for two-story residences.

Section 23. Enforceability of the Agreement,

This Agreement shall be enforceable in any court of competent jurisdiction by any
of the patties by an appropriate action at law ot in equity to secure the performance
of the provisions and covenants bierein described, If any provision of this
Agteement is held invalid, such provisions shall be deemed to be excised herefiom
and the invalidity thereof shall not affect atty of the other provisions contained
herein,

It is the agresment of the parties that, if any pertinent existing ordinances o
resolutions, or interpretations thereof, of the Village be in any way inconsistent o
in conflict with the provisions hereof, then the provisions of this Agreement shall
constitute 4 lawful binding amendment thereof, and shall supersede the terms of
said inconsistent ordinances or resolutions or interpretations thereof as they may

refate to the Subject Property.

|3
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Section 24. Flood Insurance.

The Landowner further agrees to provide to all appropriate governmental agencies
all necessary documentation and information to exempt the Subject Property, or
any portion thereof, from any federally mandated flood insutance, if said
exemption can be procured,

Seetion 25, Mowing of Open Areas and Retention Atea,

The Landowner further agrees to mow all dpen areas and refention areas that ate
not beitg farmed during all phases of construction pursuant to Village ordinances.

Section 26. Village Expenses

Landowner shall be responsible for any and all expenses incurred by the Villa ge in
conneetion with this agreement, the annexation, zoning, and platting of the
subject Property, and the examination, testing, approval, ot review of any and all
improvements to said propetty in connection with Landowner’ project, including,
but not limited to, engineering foos for both review and design, attorneys foes,
survey cxpenses, application fees, and recording fees, whether incurred before or
after the signing of this agreement. To insute prompt payment, Landowner has
previously tendered the surm of Five Thousand Dollars ($5,000.00) to be held by
the Village in esctow. Upon five days written notice to Landowner, the Village
may pay any of the aforesaid expenses as they come due out of said escrow. At any
time that said escrow shall have a balance of less than $2000.00, Village shall
notify Landowner, who shall thereupon make an additional deposit sufficient to
restore the balance to the original $5,000.00, The balance shall be refunded to
Jandowner at the completion of the project , along with an accounting therefore, if
requested by Landowner at that time.

Section 27, Tetm of Agreement

This Agreement shall be for a full term of twenty (20) years commencing as of the
date hereof. It is agreed that in the event the annexation of the Real Estate oy the
terms of this Agreement are challenged in any court proceeding, the period of time
during which such litigation is pending shall not be included in caleulating said
twenty (20) year term; provided, however, that this holding period for legal
proceedings shall be limited to a period of one (1) year. It is furthet agreed that if
the annexation of the subject Real Estate is challenged in any court proceeding, it
shall not affect the binding nature of this Agreement,

«14.
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Section 28. Miscellaneoys

The following provisions shall apply to this agreement:

: A. Regitals. The recitals set forth at the commencement of this Agreement
ave intended to be part of this Agreement.

: B. Pronouns. Auy word in the text of this Agreement shall be read as
sxlugular or plural, and/or as masculine, feminine, or neuter, ag may be necessary to
give the intended meaning thereto and/or to carty out the intention of the parties.

C. Oral Amendments. No covenant, promige, or undertaking shall be
effeotive to todify or amend this Agreeruent or to waive or relinquish any right
provided by the terms and provisions heteof, unless said covenant, promise, ot
undertaking shall be reduced to a writing which is duly executed by both parties.

D. Qther Agreements. This Agreement contains a full and complete
recitation of the understanding between the parties. No other tepresentations,
warranties, promises, covenants, or undertakings have been made by eithet party to
the other as an jnducement to enter into this Agreement.

B, Goverping Law, This Agreement shall be construed and interpreted
under the laws of the State of Illinois, without regard for the later domisile or
xesidence of either party. Venue shall be proper only in DeKalb County, the
location where this Agreement was exccuted,

F. Paragraph Headings. The article and paragraph captions contained in this
Agreement are for convenience only and shall not limit, amplify or otherwise
constitute a part of this Agreement not be considered in the construction or
interpretation of any provision hereof.

G. Severability and Court Amendment. [f any provision of this agreement
shall be held to be invalid or unenforceable by reason of the operation of any
applicable law, or by reason of the interpretation placed herein by any couxt or
other governmental body, (i) this Agrecment shall be construed as not containing
such provision and a substitute provision shall be insexted therefore by such court
or other governmental body which effectuates to the maximum extent permitted by
law the intent of this Agreement, and (i) any and all othet provisions hereof
which otherwise are lawful and valid shall remain in full force and effect.

-15-
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H. No Waiver. The waiver of any term or provision of this Agreoment shall
not constitute a waiver of any other ternt or provision of this Agrecment, nox shall
the right to require any enforcement of any texm or provision of this Agrecment be
permaneutly waived, if'a continuing breach of any such term or provision arises.

I. Binding on Assigns. All terms and provisions of this Agreement shall be
binding upon, inute to the benefit of, and be enforceable by the parties hereto, their
heirs, executors, administrators, successors and assigns.

J. Indemnity, Each of the parties (the “Indemnifying Party”) agrees 10
indemnify, hold hacmless and defend cach other party from and against (a) any
and all liability, loss, cost and damage (“L.oss™) and (b) reasonable attorneys’ fees
and expenses, coutt costs and all other reasonable out-of-pocket expenses
(“Expenses”) inourred by such other party (the “Indemnified Party”), in connection
with or arising out oft (i) any breach of any warranty ot the inacouracy of any
representation made by such Indemnifying Party in this Agreement of in any
certificate, document or instrument delivexed by or on behalf of such Indetnifying
Party pursuant hereto; and ({1) any material breach by such Indemnifying Party of,
or any other fuilure of such Indemnifying Party to perform, any of its obligations
under this Agreement or undet any instrument contemplated hereby. Each of the
parties to this Agreement agrees to give protupt notice to all other parties of the

asscrtion of any claim, ot the commencement of any suit, action or proceeding in
vasnect nfwhich indemnity shall Ly suupli hoounder, ‘(ae iIngemnitymg Party (0]'

parties) shall have the right to assume the defense of any claim, suit, action or
proceeding at its own expense, and, if at the request and expense of the
Indemnifying Party, shall assume such defense. No party shall be liable under thig
paragraph for any settlement effected without its or any claim, litigation ot
proceeding in respect of which indemnity may be sought hereunder. Failure by the
indemnified patty to give prompt Notice shall not imit its rights other than this
Agreement. In the event of any dispute concerning the terins of this Agreement,
then the prevailing party shall be entitled to collect all its costs associated with the
settlement of such dispute, including, but not limited to, Its attorneys’ fees and
coutt costs.

~16-
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K. Countesparts; Exeeution via Facsimile. Thig Agreement may be
exccuted in multiple counterparts, cach of which shal] be deemed enforceable
\ivxth(m.t production of the others. Execution aud exchange of documents via
facsinile, against acknowledgment of receipt thereo £, shall be permitted; provided,
that the party executing or sending documments via facsimile shall deliver to the
party to whom such documents are sent, the originally signed or oviginal
documents within a reasonable petiod of titne after facsimile transmission.

L. Survival of Representations, Warratties and Agreements, The

representations, waitanties and agreements made by the parties heteto shall survive
the Termination. -

M. Litigation, Ifany action atlaw or in equity, including an action for
declaratory relief, is brought by a party hereto in connection with this Agreement
or a breach hereof, the prevailing party in any final judgment or the non-dismissed
patty in the event of a dismissal shall be entitled to the full amount ofall
reasonable expenses, including all court costs and actual attorney’s fees paid or
incurred in good faith, in connection with such action.

N. Notices. Any notice (“Notices”) or other communication given pursuant
to this Agreemont shall bo in writing and, except as otherwise expressly provided,
shall be: (i) mailed by registered or certified mail, postage ptepaid; (i) sent by
tolecopier against acknowledgment of receipt thereof; or (it1) delivered by
messenger against receipt thercof, in cach case fo the parties at the address set forth
below, or such other address as such party may designate to the other parties by
written Notice hereunder. All such notices or other communications shall be
deemed to have been received on the date of delivery by messenger or felecopy o,
if mailed, on the fifth day after maifing,

WITH A COPY IN EACH CASE SENT TO:

Richard H. Schmack Robert Rood

Attorney for Village of Kirkland Rood Development
584 West State Street 8705 North Rood Road
Sycamore, IL 60178 Kingston, 1L 60145
(815)895-2074 (815) 784-5234

FAX (815)899-3847 FAX (815) 784-5234

Bach party shall be entitled to specify a different address for the recelpt of
subsequent notices by givitg written notice thereof to the other parties in
accordance with this paragraph.

<17-
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IN WITNESS 'WHEREOQF, the Corporate: Authorities and Landowner have
hereunto set theit hands and seals and have caused this instrument to be executed
and the corporate seal affixed hereto, all on the day and year first abc:%a written.

Reeulpatory Cleause atteched baveto and tede a pat: bereof %FW

VILLAGE OF KIRKLAND ( / M&&M&

) David R, Rood
| A NACR, Wﬁ&_m(f %ﬁ?/
Léslie Béllah Barbara L, Rood
VILLAGE PRESIDENT
7~
ak O“M D, '!( ahp
ATTEST: ' Robett D, Rood
Byzfgi W v;w/ | ot ol
( ,’;,;,:J-.-'i"-‘_\'-\K&thryn McNeal Ann M. Rood
: ...1*1‘-7;&49. O?M}%LAGE CLERK
p ot Ty e T

e

LESovuaipey B
2 B . 5
ﬂ?ﬂmt,ftkw

‘:hll
: .
s

1
i ai‘s

<] R
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" This agreement is executed pursuant
to and in the exercise of the power
and authority granted (o and vested in
sald Trustee as trustee of ‘Trust
Number 40-4235000, Petitioner
executes this instrument solely in its
capacity as Trustee as aforesald and
not in its own individual capacity, and
any individual liability on its part js
hereby waived and released.

In Witness Whereof, said Trustes bas
caused its corporate seal to be heteto
affized, and bas caused its name to
be signed to these presents by its
Vice President , and attested
tobyits ' Secretary :

THE NATIONAL BANK AND TRUST
COMPANY OF SYCAMORE, ILLINOIS
as Trustee as aforesaid and not personally,

P@ ﬁ“‘ i
A’I‘TEST ,;I '“?c?ﬁ; iy

BY: _é&uz VR
Dizna M. F}orschmf

d«.‘a w «;.gvi,p: - -'k R :'
? ] 'c"i"” m’lm
: :m?mi"‘»":»

tf\}r‘ Ji i‘

i
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This instrument is executed by the'undersligncd Trustee, not personally byt
solely as Trustee under the tetms of that certain agreement dated the 1st day of
March, 1995 creating Trust No. 40-423500, and it is expressly understood and
agreed by the parties hereto, anything hetein to the contrary notwithstanding,
that each and all of the covenants, undertakings, representations and agreements
herein made ate made and intended, not as petsonal covepants, undertakings,
representations and agreements of the Trustee, individually, or for the purpose
of binding it personally, but this instrwment is executed and delivered by The
National Bank & Trust Company of Sycamore, as Trustee, solely in the exercise
of the powers conferred upon it as such Trustee under said agreement and no
personal liability or personal responsibility is assumed by, nor shall at any time
be agserted or enforced e;gainst The National Bank & Trust Company of
Sycamore, on account hereof, or on account of any covenant, undertalding,
representation, watranty or agreement herein contained, either expressed or
implied, all such personal llability, if any, being hereby expressly waived and

released by the parties hereto or holder hetcof, and by all persons claiming by or

though or under said parties or holder hereof, mﬁw
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The legal description of the subject parce! is ss tollows:

PART OF THE SOUTHWEST QUARTER OF SECTION 22 AND PART OF THE NORTH
HALR OF SECTION 27 ALL IN TOWNSHIP 42 NORTH, RANGE 3, EAST OF THE THIRD
PRINCIPAL MERIDIAN, DEKALR COUNTY, ILLINOIS BOUNDED AND DESCRIBED AS
FOLLOWS: BEGINNING AT A POINT ON THE WEST LINE OF THE NORTHRAST
QUARTER OF $AID SECTION 27, SAID POINT BEING 1511,8 FEET NORTH OF THE
SOUTHWEST CORNER OF SAID NORTHEAST QUARTER; THENCE SOUTH 00
DEGREES 00 MINUTES 47 SECONDS EAST ALONG THE WEST LINE OF SAID
NORTHEAST QUARTER, A DISTANCE OF 286,86 FEET TQ THE NORTHEAST CORNER
OF THE SOUTHEAST QUARTER OF THE NORTHWEST QUARTER OF SAID SECTION
27; THENCE NORTH 89 DEGREES 58 MINUTES 20 SECONDS WEST ALONG THE
NORTH LINE THEREOF, A DISTANCE OF 33,00 FEET; THENCE SOUTH 00 DEGREES
00 MINUTES 47 SECONDS EAST, A DISTANCE OF 482,42 FEET; THENCE SOUTH 89
DEGREES 52 MINUTES 02 SECONDS WEST, A DISTANCE OF 517.18 FEET; THENCE
SOUTH 00 DEGREES 00 MINIITES 47 SECONDS EAST, A DISTANCE OF 806.40 FEET
TO A POINT ON THE NORTHERLY RIGHT OF WAY LINE OF JLLINOIS ROUTE 72;
THENCE NORTH 89 DEGREES 54 MINUTES 16 SECONDS WEST ALONG.SAID RIGHT
OF WAY LINE, A DISTANCE OF 776,30 FEET TO A POINT ON THE EAST LINE OF THE
SOUTHWEST QUARTER OF THE NORTHWEST QUARTER OF SAID SECTION 27;
THENCE NORTH 00 DEGREES 03 MINUTES 06 SECONDS BAST ALONG SAID EAST
LINE, A DISTANCE OF 2609.88 FEET TO THE NORTHEAST CORNER OF THE
NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF SAID SECTION 27
THENCE NORTH 89 DEGREES 57 MINUTES 44 SECONDS WEST ALONG 'THE NORTH
LINE THEREOF, A DISTANCE OF 1323.37 FEET TO THE NORTHWEST CORNER OF
SAID SECTION 27; THENCE NORTH 00 DEGREES 15 MINUTES 39 SECONDS WEST
ALONG THE WEST LINE OF THE SOUTHWEST QUARTER OF SECTION 22, A
DISTANCE OF 1086.26 FEET TO A POINT ON THE.SOUTHERLY RIGHT OF WAY LINE
OF THE FORMER CHICAGO, MILWAUKEE, ST, PAUL AND PACIFIC RAILROAD
(ALSO KNOWN AS SO0 LINE RAILROAD); THENCE SOUTHEASTERLY ALONG SAID
RIGHT OF WAY LINE A DISTANCE OF 1481,02 FEET ALONG AN ARC OF A CURVE
TO THE RIGHT AND HAVING A RADIUS OF 5692.68 FEET, FORMING A CHORD
oo onen BEARING OF SOUTH 66 DEGREES 43 MINUTES 25 SECONDS EAST TO THEEND OF

SAID CURVE; THENGCE SOUTH 59 DEGREES 16 MINUTES 13 SECONDS EAST ALONG
SAID SOUTHERLY RIGHT OF WAY LINE, A DISTANCE OF 139037 FEET TO THE
BEGINNING OF A CURVE; THENCE SOUTHEASTERLY ALONG SAID SOUTHERLY
RIGHT OF WAY LINE 1957.25 FEET ALONG AN ARC OF A CURVE TO THE LEFT AND
HAVING A RADIUS OF 5779.65 FEET FORMING A CHORD BEARING OF SOUTH 68
DEGREES 58 MINUTES, 19 SECONDS BAST TO THE END OF SAID CURVE; THENCE
SOUTE 01 DEGREES 36 MINUTES 23 SECONDS WEST, A DISTANCE OF 17241 FEET,
TBENCE NORTH 88 DEGREES, 32 MINUTES, 48 SECONDS WEST A DISTANCE OF
1714.50 FEET TO THE POINT OF BEGINNING, *

A75
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TRUSTEE'S DEED  THIS DEED 1§
T e e ey I P REG 7
GRANTOR, Edward wgge@-“ggﬁgﬂ i‘ggggl}%“m“
bgglgn, gfstha Village OF TRUST AGREEMENT
aro ream, ILL " 8TAIE : 3 AYE
Seller and The National TIEORIUNGS 15 | REAL Exfare .
Bank & Txust Company of £ 7
Sycemoxe, & National 5 0081700

Banking Association of :

8ycamore, Illinois, as DeKALBGOLif'\}y_ " 654
Trustee under the :
provisions of deed or deed in Txust, d
deliverad to sald Bank in puxsuant of a
dated -3=it=9f; and known as Wxust No, 40-42350

3+ .95 230 W, State Stre ”
Syocamore, IT 60178 \JNik

racorded and
st agreement

‘considexations in
oy and waxrant unto
Sydaflore, Illinols as
March 1, 1995, the
following desoribed real estaf gituated in DeKalb County,
Iillinois, to~wit: V5 P

hand paid does hereby grant, &
The National Bank & Trust Coxfyy

Jf Section 22, and part
on 27, all in Township

3. Hast of the,, Third Prinocipal
Mexridian, County, Illinois, bounded and
desaribed ows: Beginning at a point on the
Wast line Northeast % of said Section 27,
,611,8 feet Noxth of the Southwest
aornex of waldl Noxrtheast ¥; thence South :
inutes 47 Seconds Hast along the West
ortheast 4, a distance of 286,86 feet
to6 the Northeast coxner of the Southeast Y of the
Northwest 4 of s=aid BSection 27; thence Noxth 89
Dagrees 58 Minutes 20 Seconds West along the Noxth
line thexeof, a distance of 33,00 feet; thence South
0 Degrees 00 Minutes 47 Seconds East, a distance of
482,42 feet; thence South 8Y Degrees 52 Minutes 02
fSeconds West, & distance of Bl7,18 £eet; thenoe
South 0 Degrees 00 Minutes 47 BSeconds Hast, a
distance of 806.40 feet to a point on the Noxtherly
vight of way line of Illinois Route 72; thencea North

Paxrt of the Southwe
Of the Noxth %
42 WNoxth, Range

.=

S2002FIY

S B o iy —
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B9 Degrees 54 Minutes 16 Seconds West along said
Northerly uight of way line, a distance of 776,30
feot to a point on the Hast line of the Southwest 34
of the Northwest Y4 of sald BSaection 27; thenaa North
0 Degress 03 Minutes 06 Seconds Hast along saild East
line, a distance of 2, 609,88 faot to the Noxtheast
coxnexr of the Northwest 4 of the Novthwest ¥ of asald
Section 27, thence Noxth 88 Degreas 57 Minutes 44
Seconds West long the Norxth line thereof, a distance
of 1,323,37 feat to the Novthwest agornex of said
Seotion 27; thence Novth 0 Dagrees 15 Minutes 39
Secondns West along the West line of
of Seotion 22, a digtance of 1,0806.R6 feat to a
point on the Southerly xight of  wal M

foxmer Chicage Milwaukee, 8k, /P

Railroad (als¢ known as Soo fuind A
Southeasterly along said zight
cuxve which ils conocave f£rom /8
radius of 5,692,685 feet, an £
feat to the end of s
Degrees 16 Minutes
Southexrly right of way
feett to the beg
Southeasterly along 3
Northerly and having \¢
arc distange of
Dagrees 35 Minuteg
172,41 feet; then
Segonds Wast,
point of bagi p

thence South 59

g Hast along said
a distance of 1,390,37
C 4 gurva; thenae
xva, heing concave from
ius of 5,779,65 feet, an
feet; thenoe South 01
Séoonds West, a distanse of
th 88 Degrees 32 Minutes 48
ghoa of 1,714.B0 Ffeat to the

together with the nts and appurtenances thereunto
belonging. This ppOpertA\if\ nd¥ home gtond roal estake,

+ SUBJECT TO; state tases fox the year 2001 and
subsequent yeavs) Covenants, conditions xestrioctions
and easements apparent; hereby releasing and walving all
vighte under and by virtue of Homestead Huemption lLaws of
the State of Illinois,

Permanent Tax Neos.: 01-27-100~002
01~27-200-00%
01~27=-100~-003
01~22~200~002

200000281 8
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Dated Tanvary 3| 2ogg gg, B He
=5 8RB
s, S g
ARD VANDERMOLEN 3@ = @"
IF &7
P & P8
STATE OF ILLINOIS )
} 88,
COUNTY OF DEKALB ) <>
I, the undersigned, a Notary Ppysti afi and for saild
County, 4n the State aforesaid ; ¥ CERPIFY THAT
Bdward VandaxMolen, pexsonally .. 5 to be the gane
parson whose name is subsaribed/ol By Eokegoing instrument,
appeared bafore me this day im\ gers and acknowledged that
he signed and delivered said (i pt as his own free and
voluntaxy act for the uses and ; es therein set foxth,
GIVEN undexr my hand a ta¥ial Seal, this 31" day of
Janhunaxy, 2002, : i
ﬁhb\/\ 0(9/ \) "“"Wl"mll(i)ln;muummun"...,.,.,,,m,
“OFFiC »
X woumy ¥ iyt
Nolary Publlg, Sloto of tilnols
My Commiaslon Explrgs 44-20-08
My Commission e s\ BN /Q0/2008 0 HeEiEhe R
Prapared by: James D, O'Grady, 30700 Carolwood Dx., Genoa,
InL 60135
(svantees Qc{clrées: -
Tax Bill £o) David Rood fabuam ~ ‘08T Go
"0 N Leousk - Nftiorg - BAMK & :
Gunod, " e, bo18s g0 9 Ginfe

aepefr 2739
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S SHARON L. HOLMES
RECORDER OF DEEDS OF DEKALB COUNTY

AFFIDAVIT - PLAT ACT
: B e

STATE OF JLLINOIS }Ss
COUNTY OF PEKALB '

» bolug duly swom on onth, states that _fte resides )
» That the attaeliod (deed/lenss) Is not In viglution of

20 West. State Street, Syeamova, Mlinols 60178
785 ILCS 20571 Tor ans oF the following Tensane: i

h The proposed conveyunce does not luvolve tho subdlvision of Jand ns the farm “siibdivislan” Is used In Seetion 1 of " Aol to
revise the Iaw {u relation lo plats* upproved Murch 1874, as amended trom timo to timo.

2, “The sale or exchange Is of an entirs tract of lnnd not Yelng a part of & larger traot of land,

3. The divislon or subdivision of lund fs tnto preels or tracts of 8 acres or moro In sizs wiloh Joo\ot lavolve any new stroots o

casements of acaass,
ﬁyve GnYy new sleweds or ensemonts
MY

or rallroads or othor publle utlllty faclifiies

4. The division Is of lots or blocks of less than 1 acre In & recorded subdivigion w

dég
of acoess.

3. The snle or oxchange of parcels of land fs belwoon ownars of adjolnlng and

6. The conveyance s of pareels of lond or interests thereln for wuse
which does hot Inyolve afy now streels or ensaments of necess,

7. The conveyanes Is of land owned by arollroad or other LIy does not tvolve any new streets or sasemonts of
ACoess. ;
8. The conveyance Is of land For highway or ather publle pu

8 of convoyances ralating to the dedicution of lund for
publle use or fnstruments rolating to the vacatlon of land s v

publie vse,
@‘l‘ho conveywies Is made to onrreot descriptions In priof of os,

10, ‘Tho sale or exchanga is of parosls or tracts of I Ing Ao division Into no mare than two parts of a panticular parcel o
fract of tand extsting on July 17, 1959, and not ivs 'f% dny new sirests or easoments of aocess,

H, Tho sele is of a singlo lot of less than
boen detormined by the dimenslo
of any lot or lots from sald |
made by u vegistered land surve

frap W lar@or tract, the dimonstons aud configucations of sald largor tract having
Hou of sald Inrger Unet ott Oglober I, 1973, and no sales, prior 1o this sale ,
g \akefl place since Oatober 1, 1973, and & sutvey of sald singte lot having been

ICH IS APPLICABLE T ATTACHED DEED OR LEASYE
Affiant further states that e makes thig affiiavit for the PUrposo of indusing The Recorder of Doeds of DoKalb Counly, Hilnols to

acoept tho atlached for recording, In addtlon, whore {tam 11 [s sbove checked, afflant further states that o] local requirententy appli»
cablo to the subdlivision of fad are mel, by e attached deed/lonso and the traot desaribed thorokn,

iy

6%9990%%@099.
"OFFICIAL SEALY
CAROL L, LUXTON
Nolasy Pubilis, Stata of Kilnals

A\ y SUBSCRIBED AND SWORN TO BEFORE ME
; My Gommisslon Explras mgﬁ s ay of ”
Imprass Notary Seal Here tn
i]
e——— e a ———
URCOPLATAFETNOD U U 2 8 f 8

i P —— e
e L P " —e - ——— .
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\QG il FlLEE Fon nﬁ;rcmg'

iy DEKALS COUN N
: : HilY J
| BGUYS-Een o : e
CROBTER 8 BED - 02FEB=h PH2 10
f=lmig = T 'B
GRANTOR, Hdward Vandeg- ,-6%%'4 d’\'? éfu@-;;w
g;lg: ’:‘o;fg:h: vs.légga OFKALD GOUILTY RECORDER g
raan, ' STATE %
Selley and The National ;5 & ¥§l?l}sggnT¢I§
Bank & Prust Company of SN 0
Sycamore, a National B ‘ 0091700
Banking Asgociation of b E ' g

FP326654

Sycamore, Illinois, as "~ DeKALB GOUNTY
Trustee undeyr the ‘
provisions of deed ox deed in Trust, du reoorded and
delivered to sald Bank in purauant of a txukt agreement

dated 3-1~96 and known as Trust No, 40~423500 r,
230 W, State Stree 0

Bycamoxe, IL 60178 %
Withesseth, that the said Selle ongldaration of
£

Ten Dollavs and other good and aonsiderations in
hand paid does heraby grant, s ny and warrant unto
The National Bank & Trust Co Sycamora, Illinois as
Trugtee under a Trust Agreaenia Maxrch 1, 1998, the
following daegorvibed xeal esta @/ ated in DaeKalb County,
Illinods, to-wit

RPaxt of the Southw of Seotion 22, and paxt

Of the Noxth % of Se n 27, all in Township

42 North, st of the Third Prinoipal
Meridian, ounty, Illinois, bounded and
desocribed Rliowy! Beginning at a point on the
Wast lina Ehe\ Noztheast 4 of said Section 27,

sald po (611.8 faot North of the Southwest
coxrney o oxtheast %; thence South ‘

0 Degraes\0 nutes 47 Seconds Hast along the West
line of sa orthasst 4, a distande of 206.86 feet

to the Noxtheast coxmexr of the Boutheast % of the
Noxthwest Y of wsald Beotion 27; thence Nogth 89
Degreas 58 Minutes 20 Sevonds West along the North
line thereof, a distance of 33.00 feat; thende South
0 Dagrees 00 Minutes 47 Sedonds Hast, a distance of
482.42 feot; thence South 89 Daegrees 52 Minutea 02
BSeconds Weat, a distance of 517.18 €feet; thence
South 0 Degrees 00 Minutes 47 Segonds Hast, a
distance of 806.40 feet to a point on the Northerly
right of way line of Illinois Route 72; thence North

2002002739

A82
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89 Dagrees 54 Minutes 16 Sedonds Wast alony said
Noxtherly right of way line, a distance of 776.30
feat to a point on the Nast line of the Southwest
of the Northwast % of said Section 27; thence North
0 Degrees 03 Minutes (¢ Saconds Hagt along said Hast
line, a distance of 2, 609,88 feet to the Noxtheast
Sorxnax of the Northwast of the Noxthwest ¥ of said
Section 27, thence Noxth g9 Degrees 57 Minutes 44
BSeaonds West long the Noxth line thereof, a distange
of 1,323,387 faat to the Noxthwest aorney of said
Saction 27; thenae Noxth 0 Degree
Seconds Waest along the West line of \the Southwest ¥
of Section 22, g digtance of 1,08 faot to a
point on the Southevly sight of

formey Chicago Milwaukee, 8t ?

Railroad (also known as Soo f‘
Southeasteriy along said wvight GOf
cuxve which is goncave from $6i
radius of 5,692,658 fast, an af
fest to the end of ga
Degreas 16 Minutes 13 Bast along aaid
Boutherly »ight of way istance of 1,390,397
feot to the bagimiing\ s & ourve; thence
Southeasterly along gy Ruyve, being concave from
Northarly and having on Padids of 5,779,665 feot, an
arg distance of IOV NS feat; thence Socuth 01
Degreas 35 Minutes
172,41 foat; thenck
Seconds West,
point of begin

togethar with the nts  and appurtenances thexeunto
belonging, fThie pe FEYNANoK Aome atead renl estata,

+ SUBJECT TO;

AT
"‘Q poad) ;  thenve
w line beinyg a
and having a
ayance of 1,481,02
thense South 59

padonds West, a digtange of
@x h 88 Degraes 32 Minutes 48
itance of 1,714.50 feot to the

tate tages for the Year 2001 and
subseguent  yeaxs; Covenants, oconditions restriotions
and aasements apparent;  hereby raleaesing and wailving all
rights undex and by vivtue of Homegtead Nwxemption Taws of
the State of Illinols,

Permanent Tan Nos, i 01-27-100«002
01-27-200~007
0L=27-100~003
01-«22~200~002

2002002739
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e ) s e —— e S e

Known as: Ill Req 72 West, K:Lx-kiand, Illinods 60146
Dakd Tonvary 2| Q009

STATE OF ILLINOTY )
COUNTY OF DEXALB

I, the undexsigned, a Netaxy
County, in the State aforesaid
Hdward VandexMolen r Personally
pexson whose name is subsoribad
appearad before me thig day
he signed and delivered said (fs
voluntary act fox the uses and

and fox amaidg
R CERTIFY ‘THAT
@ to be the same
NLoXagoing instrument,
b\ and acknowladged that
a8 his own free and
9e8 therein set forth,

GIVEN under my hand and &l Seal, this 31° day of

Januaxy, 2002,

JAMES b, 0'GRADY
Notary Pulio, tate o illnoly
b@y Gomm{aalon Explres 14-20-05

LTI PTen AL TP Fhangarey L TYTTYS

{171 I|!’lllnuflNumNIIllllmlnlrlllmumml
{ YOFFICIAL SizAL» /

Prepaved by: James D, O'Grady, 30700 darolwood Dx., Genoa,
IL 60135

Grandees Qddcoss:

Pavid d oy b
R L B i TS
Genoa, "L e boras” q86 b3 Sinfe

2002002739
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EXHIBIT F
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FILED FOR RECORD ‘
“KALB COUNTY, IL. FIRED FOR RECERD
DEKALS COUNTY, i JIReD FoR REcef

03 JUL 23 PM 3: 21 , 03 JUNI/ A 11 12

}ﬂ-m %;é/vgmaaa N éif Q/M

DEKALB COUNTY RECORDER 5 IhGL
| Pogp DEKALD COUNT Y NECORDER

Ordmaqc.e 03-07 is to annex certain property into the Vil
The petition for annexation is an attachment to the ordj

Re-reasrded. Yo be
Awh-&g&ﬁ@ S Y
Oer‘f-'(:ﬁCcutfd-\f\ + le
descriptionr  Pag

Document prepared by: Richard 8 @
Retumrte: Village of Kirkland
Kathryn McNeal, @
311 W. Maix St
Kirkland, | 46

: Keep n File"

Plat Codoract 9
Sl de blo-H

AB6

26030 Tt 2003021068
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ORDINANCE 03-07

AN ORDINANCE TO ANNEX
CERTAIN PROPERTY INTO
THE VILLAGE OF KIRKLAND

ORDINANCE NO. 03.07

WHEREAS, David R. Rood, Barbara I, Rood, Robert/®, Rood, and Ann M,
Rood, collectively doing business as Rood Development, and the National
Bank and Truyst Company of Sycamore, Hlinois, as Trustae Trust Number
40-423500, have filed with the Village ;

Annexation, and 5

WHEREAS said Petition requests the annexa rtain property legally
described as set forth in Exhibit “A” at@he = d

: bit “A™ consists of 114.27
a Township, Illinois, located

% of and adjacent to the corporate

WHEREAS said Real Estate deg

acres, more or less, in unincorpgrg
immediately north of Illinois Rouy
limits of the Village of Kirkland

WHEREAS said Real Estate i ately depicted on the Annexation Plat
1T

attached hereto as Exhibit 4R’ a
WHEREAS said Réal te 1¢ presently contiguous to the corporate limit of
the Village, and m be annexed to the Village under 65 ILCS 5/7-

I-1 et. seq., a
WHEREAS there\ars dwellings presently located on the Rea] Estate and

1o electors regide thereon, and

—aaasw 2003021068
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WHEREAS said Real Estate is not located in a Library District, so no notice
of annexation is required to any such district and

WHEREAS the only public road upon or adjacent to said real estate is
lllinois State Route 72, so that no notice is required to the township Road
Commissioner or the County Engineer, and

WHEREAS Petitioners have requested annexation of the Real Estate in
accordance with 65 ILCS 5/7-1-8, and have complied with all requirements
for annexation pursuant to said statute, and

WHEREAS, the Village Board having determined
interest of the Village, and in furtherance of the prbk
morals that said Real Estate be annexed intg the
Village of Kirkland.

NOW, THEREFORE, BE IT ORD/ ‘ N FHE VILLAGE BOARD OF
TRUSTEES OF THE VILLAGE OF K LAND AS FOLLOWS:

SECTION 1. That the Red olescribed in Exhibit “A” and
depicted in Exhibit “B”, together. with. the

Illinois State Route 72 at all
Real Estate is hereby anpexe

ILCS 5/7-1-8,
SECTION 2, “hat Clerk of the Village shall record in the office of
the Recorder ee alb County and file in the office of the County

Clerk of DeKalb \Countyl a copy of this ordinance together with an accurate
map of the annered tefrjfory. '

SECTION 3. That the Clerk of the Village shall report the annexation
by certified or registered mail to the election authorities having
jurisdiction in the territory and the post office branch serving the territory
within 30 days of the annexation,

SECTION 4. That this Ordinance shall, by the authority. of the Board
of Trustees of the Village of Kirkland, be published in pamphlet form and

~2003 6 F4 g 2003021068
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that this Ordinance shall be in full force and effect upon its passage

according fo law,

PASSED BY THE VILLAGE BOARD OF TRUSTEES OF THE
VILLAGE OF KIRKLAND at a regular meeting thereof held on the 2nd day

of June, 2003, and approved by me as Village President on the same day.,
AYES ; .

NAYS:

FAY L1,

ABSENT: 3 \/(\V ( 0

ADOPTED (- 2 -3 /(? »
APPROVED___/,- LI

PUBLISHED (¢ @@\3\“

ATTEST: L%\)

VIELAGE {JLERK ® 'LLAGE PRESIDENT
KATHRYN MCNEAL\, LESLIE C. BELLAH

7

‘‘‘‘‘‘‘‘
.

.,." ""a"'....n}- ""‘.__"1 g
(St N\
§iceuaLncosB
" o

~2003 -4 1Y 2003021068
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.fx!,.'b,'t‘ uﬁg ﬁ" P-eé“&-'ﬂ*f Lo /f{;,,,.ex.r!.'aa?

MAP OF YERRITORY HEupY A;ﬂ:lx ;?;n‘: THA VILLAGH oF HiRiLakg, TLLINOL
FART OF YiiE g UTHWERY QUARTER OF BECTION 72 AHO PART MEHOATH ALY 0F spoy FOM 27 ALY, 1M Fowry UM 47 HORTH, MANGE ),
SAST OF ryg n?uw PRINCIPAL MERIDIAN, DERALY 2oURT Y. SHGIR BOUNDUG Anp DULCRIBED AL FOL Loty §

N
DEQHEES DIMIKUTES 47 88COHDS EART, A DIMIAMCE OF Ay 4} FRET:THING] §OUTH BIOEGRETS B3 LUHUTER G BECOND, A
[+ r;ucl CF SIL.18 PEETY; YHENCE :wﬁms DLONEEE O aliNuTEY o} uccwos'x'u;.‘a DISTANCE OF 8040
HORTHERLY M

RHER OF BAID 6€8Ti0H
BIRYANSE BFEEFTOA r’cmr OH THE RDUTHENLY ki o) WAY LINE OF The ?gnu:n' Eﬂm L‘:ﬁuﬁ?&';‘w aﬁc i
OF 10843 .37 PAULAND PAzifiC
""‘X,‘fcﬁﬁ (ALEO KHOWN AL 300 LINE mmw !aomu :w%o"umnwnma LAID NIGHT OF WY Uikt A Dit TAsicy OF 148 02 FEET

i RELS 18 MNUTLS 13 8dCanos OHQ LA ROUTHERLY
T OF Way LA DIBTANCE OF 136837 P g T TO THL BLOWHwG o ACuRvE; THING, AOUTHLARTERLY Lub BOUTHEALY RiGHT
OF WOAY LING 1067.25. BET ALONG AN AR OF A CUAVE T THELEEY ARD Havina & pagie L "

i)
B97, ADWUE OF BT gy LET, # 0 4 CHOAD BEARING OF
Wury B8 DEQREEN b s TR g 1R SECONDE EAT 1O Tig RO OF RAsD CynvE: HINGE LQUT) gy # O’fm £

T i LEGRIEy IIWIHZJIICOHMWIH
A DIBTAMCE OF | 13.4) PEEY, THENGL uanmuaw::n TUHUTES @ GReanpy WEBY. A DIbTanGE nr‘; FI48QFREY T0 THE Powir oF

OIS M

L TR T
1223, 37"

i
wsaap g J= W
T4, 89"

“frr

2y

P

LRI
CaT
(IR TR e
e
3
'

- —

BECHER AHD ASSDCIATES

ALLINOIS PROFES SIONAL LAND SURVEYOR
3611 SOUTH FOURYH 6 YREET

DEKALD, iLUNOIE 20115

PHOKE: 825:736-4297 FAX: 835-750-1308

L TR 021068
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PETITION FOR ANNEXATION

NOW COME David R. Rood, Barbara L. Rood, Robert D. Rood, and Ann
M. Rood, the- Petitioners, being first sworn to oath, and the National Bank
and Trust Company of Sycamore, Illinois, as Trustee of Trust Number 40-
423500, petitioning the Village of Kirkland, an [llinojs Municipal
Corporation for the annexation of certain territory into the Village, and in
support of said petition do state as follows:

Rood, Robert D.
Rood, and Ann M. Rood, are all of the principals of Roo velopment, and
are the beneficiaries of Trust Number 40-423500 at
Trust Company of Sycamore, Illinois , which ijﬁne
a certain parcel of Real Estate, hereinafter reféxr

the legal description of which is attached here

r of record of

2. The Real Estate described in Exhibiy™SA™ consists“of 114.27 acres, more
or less, in unincorporated Franklin TENEeh;

north of Illinois Route 72, west of auld ¥d)a 0 the corporate limits of the
Village of Kitkland, Illinois.

3. Said Real Estate is presently
Village, and may lawfully be
et. seq.

ORLIgUOYs to the corporate limit of the
o tgthe Village under 65 ILCS 5/7-1-1

4. There are no dwellj SEfitly located on the Real Estate and no
electors reside thergdn.

5. The Real Eétate is\lovated in the Kirkland Community Fire Protection
District, but notjcd. of )a exation to said district is not required, as the
Village of Kirkland does not have g Fire Department, and the property will
not be removed from'said Fire Protection District as the result of annexation.

6. The Real Estate is not located in a Library District, so no notice of
annexation is required to any such district.

7. The only public road upon or adjacent to said real estate is Illinois State
Route 72, so that no notice is required to the township Road Commissioner
or the County Engineer,

=

SUT 74 8 200302 [ DR A
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8. Petitioners desire to annex said Real Estate to the Village of Kirkland,
pursuant to the provisions of 65 ILCS 5/7-1 -8, and have signed this
document for said purpose, and have by valid letter of direction caused the
legal owner said Real Estate to do the same,

WHEREFORE, Petitioners respectfully pray that the Corporate Authorities
of the Village of Kirkland, Ilinois take the following actions with respect to
the Real Estate described in Exhibit “A”:

0 65 ILCS 5/7-1-8
state together

A. That an Annexation Ordinance be passed pursuay
annexing into the Village of Kirkland all of the Rexn
with the entire width of the right-of-way of Iilinei
all points at which said highway is adjace@ to/the

B. That the Clerk of the Village record in the of
Deeds of DeKalb County and file in the/affei.
DeKalb County a copy of said ordiyanteltodaet ¥r with an accurate

map of the annexed territory.
C. That the Clerk of the Village fefiart\th exation by certified or

registered mail to the election gutherities having jurisdiction in the
territory and the post offica hfdack serving the territory within 30 days

of the annexation. y
Bnﬂmm Clause attached hereto & ok : “a - ’ / %
Ducek K, K
Q A " David R. Roo

Barbara L. Rood

Kotect DLl

Robert D. Rood

G A L4

Ann M. Rood

Mmﬂ 200302 1 D68
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STATE OF ILLINOIS
3 SS
COUNTY OF DEKALB

purposes therein set forth, as their free and volunta nd further that
they stated under oath and penalties of perju and every
representation contained therein was and i
knowledge and beljef

Given under my hand and notarialseal(tis 43 day of ’Aiﬁr Y, 2003.

[ Q @] ‘\Q_/)*w %
i Notary Public

own individual capacity, and any
y waived and released.

individual liability on its part
In Witness Wheredf, sai Petit er has caused its corporate sea] to be hereto
affixed, and hgs caysed Ntsdname to be signed to these presents by its

[ G SEa
i JAMES D, 0'GRADY {
i!M Nglary l?u?uc. State of iliinos

Y Lommission Expires 11-20-05
..................... 'PhlS“'p'etitfmr“IS executed pursuan ) &

authority granted to and veste fsatd
40-4235000. Petitioner exsc
Trustee as aforesaid and n

Vice Prag and attested to by its Secretary

THE NATIONAL BANK AND TRUST
COMPANY OF SYCAMORE, ILLINOIS
- Q as Trystee as aforesaid and not personally,

ll...‘llll‘“lﬂ,u " E
UGN gt
Sy RO 1Y . President
o g v
s VA g
T s
{ilad e pp 3125 'BYrW
" Vi, 4 B . -.v»];_v- Sy :} .
; }?".;}1 "“-*ﬁr AL, Diare M. Florschuetz, Secretary”

A93
'%Wonnano I Aen
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STATE OF ILLINOIS )
) SS
COUNTY OF DEKALB )

I, the undersigned, a Notary Public in and for said County in the State
aforesaid, DO HEREBY CERTIFY that g

and — Diene M, Florechts » personally known to me to be the

—Vice Prosident . 4nd ;
respectively, of THE NATIONAL BANK AND TR COMPANY OF
SYCAMORE, ILLINOIS, and personally known to Wmeto be the same

persons whose names are subscribed to the foregtzii}g'i\iku ent, appeared
£

before me this day in person and severally ackno t they signed
and delivered the said instrument as such offickping ig¢ and caused the
Corporate seal of said corporation to be affixed A Pytsuant to anthority
of said corporation, as their free and volunfs Y agl,hand as the free and
voluntary act of said corporation, for th

Given under my hand and Notarial Sga

. day of JAne 3
2003,

Notary Public

"OFFICIAL SEAL®
CAROL L. LUXTON
Nolary Public, State of lilinois

My Commission Explres 10/22/06
;";mmmfmﬁw;eﬁsmﬂmqu.

b i

ROTTREE— 200502 | 0
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This instrument s executed by the undersigned Trustee, not personally but
solely as Trustee under the terms of that certain agreement dated the st day of
March, 1995 creating Trust No, 40-423500, and it is expressly understood and
agreed by the parties hereto, anything herein to the contrary notwithstanding,
that each and all of the Covenants, undertakings, representations and agreements
herein made are made and intended, not ag personal chyagants, undertakings,
reépresentations and agreements of the Trustee, indivi for the purpose
of binding it personally, but this instrument is éec rov/any delivered by The

National Bank & Trust Company of Sycamore {solely in the exercise

under said agreement and no
’ \ ed by, nor shall at any time
Natione! Bank & Trust Company of

woeount of any covenant, undertaking,

of the powers conferred upon it as such@ru

personal liability or personal responsib
be asserted or enforced against {
Sycamore, on account hereof, or

representation, warranty or a e@n herein contained, either expressed or

s,

implied, all such personal a—bk iFany, being hereby expressly waived and

eketoorglder hereof, and bygll persons claiming by or

released by the parti

177]

though or under holder hereof. %/

2BIOHTHEE— 003021068

SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM



128612
S Ehibit A

The legal description of the subject parcel is as follows:

PART OF THE SOUTHWEST QUARTER OF SECTION 22 AND PART OF THE NORTH

27; THENCE NORTH 89 DEGREES 58 MINUTES 20 SECONDS WES! ALONG THE

NORTH LINE THEREOF, A DISTANCE OF 33.00 FEET; 00 DEGREES
00 MINUTES 47 SECONDS EAST, A DISTANCE OF 482, 7 BNEE SQUTH 89
DEGREES 52 MINUTES 02 SECONDS WEST, A DIST. B FEET; THENCE
SOUTH 00 DEGREES 00 MINUTES 47 SECONDS EAS ; FE OF 806.40 FEET
TO A POINT ON THE NORTHERLY RIGHT OF WAY LINE 82 OIS ROUTE 72;
THENCE NORTH 89 DEGREES 54 MINUTES 16 SEZOND 'é [ ALONG.SAID RIGHT
OF WAY LINE, A DISTANCE OF 776.30 FEE A ROINT\ON THE EAST LINE OF THE

ARTER OF SAID SECTION 27:
THENCE NORTH 00 DEGREES 03 MINU RCONDS EAST ALONG SATD EAST
LINE, A DISTANCE OF 2609,88 FEET T0.TF X
NORTHWEST QUARTER OF THE NORTH
THENCE NORTH 89 DEGREES 57 Mt ¥
LINE THEREOF, A DISTANCE OF 132 PO THE NORTHWEST CORNER OF

TER OF SAID SECTION 27;

); THENCE SOUTHEASTERLY ALONG SAID
RIGHT OF WAY LINE A OF 1481.02 FEET ALONG AN ARC OF A CURVE

TO THE RIGHT AND 1US OF 5692.65 FEET, FORMING A CHORD
SOOI - ES 4L.MINUTES 25 SECONDS EAST TQ THE END OF

SAID CURVE;
SAID SOUTHER

RIGHT OF WAY LINI 4
HAVING A RADIUS OF A779.65 FEET FORMING A CHORD BEARING OF SOUTH 68
DEGREES 58 MINUTES, 19 SECONDS EAST TO THE END OF SAID CURVE; THENCE
SOUTH 01 DEGREES 36 MINUTES 23 SECONDS WEST, A DISTANCE OF 17241 FEET,
THENCE NORTH 88 DEGREES, 32 MINUTES, 48 SECONDS WEST A DISTANCE OF
1714.50 FEET TO THE POINT OF BEGINNING. '

200302 | gen
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STATEOF ILLINOIS )
) S8
COUNTY OF DEKALB )

CERTIFICATION

I, KATHRYN MCNEAL, do hereby certify that I am the &y clected, authorized
and acting Clerk of the Village of Kirklang, County of DeKalb, Stath ol llinois, and that
as such Clerk, I am the keeper of the records and minutes of the procedd
President and Board of Trustees of said Village. I do hefdby(cd t i
Ordinance heteto altached, entitled AN ORDINANCE A {ING i
TERRITORY TO THE VILLAGE OF KIRKLAND, \LENCOUNTY, ILLINOIS is
a true and correct copy of an Ordinance duly passed
and regular meeting of said President and Bo

UM, 2003 at whic

AYE, {0 Trustee voted

p held on the Zakday of
oy _ Trustees present voted
naned was declared duly passed and

5o ey .1::_-' .,
R i
: ..l': .‘Q";GIF . rﬁ’o}‘ﬁ‘.
?:'\q’\ AR I‘J\ﬁ
Jt- -..' '_F:"‘ '._.6? .,
S50 LALD €0.1O

L
".

£ ““‘“'-‘;i{; Ty i
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ORDINANCE 03-08

AN ORDINANCE AMENDING
THE ZONING MAP OF THE
VILLAGE OF KIRKLAND

ORDINANCE NO. 03-08

WHEREAS, Rood Development is the owner of certain real estate annexed
into the corporate limits of the Village of Kirkland, by Ordinance No. 03-07,
adopted this 2! day of June, 2003, which property is legally described as set
forth in Exhibit “A» attached hereto, and

WHEREAS, Rood Development has filed an application with the Village
requesting that, upon annexation, the zoning map of the Village of Kirkland
be amended to zone said real estate partially R-1, Residential, Single Family,
Low Density, and partially R-4, Residential, Multi-Family

WHEREAS, a hearing was duly scheduled before the Plan Commission of
the Village of Kitkland, notice of which hearing was published, within the
time period required by statute, in the DeKalb Daily Chronicle, and

WHEREAS, said hearing was opened on February 27, 2003 at 7:00 p.m. in
the Village of Kirkland Municipal Building, 511 West Main Street,
Kitkland, Tlinois, and

WHEREAS, the Village Plan Commission heard the testimony of witnesses
duly sworn and considered the evidence presented by the applicants, and

WHEREAS, the Village Plan Commission has, following said public
hearing, recommended that the Village Board adopt an ordinance amending
the Village Zoning Map to zone the subject property, in its entirety, R-1, and

WHEREAS, Rood Development has advised the Corporate Authorities that
it accepts the recommendation of the Village Plan Commission, and -

WHEREAS, said.reai estate is the subject of an annexation agreement
between Rood Development and the Village of Kirkland, approved bya
two-thirds vote of the corporate authotities on May 3, 2003,

A9
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WHEREAS, the Village Board of Trustees of the Village of Kirkland, attey
considering the recommendations of the Planning commission has

determined that it is in the best interest of the Village of Kirkland that
following annexation the subject property be zoned to the R-1 District,

NOW, THEREF ORE, BE IT ORDAINED BY THE VILLAGE BOARD OF
TRUSTEES OF THE VILLAGE OF KIRKLAND AS FOLLOWS:

SECTION 1, The Official Zoning Map of the Village of Kirkland,
linois, Section 9-13-13 of the Village Code of the Village of Kirkland, as
previously adopted is hereby amended to'show that tho subject property has
been added to the Village of Kirkland and placed in the R-1, Residentia],
Single Family, Low Density, District,

SECTION 2. That except as set forth heretofore, the Official Zoning
Map of the Village of Kirkland, Illinois, as previously adopted, and as
heretofore amended, shall remain in full foree and effect in all respects,

SECTION 3, That this Orditance shall, by the authority of the Board
of Trustees of the Village of Kirkland, be published in pamphlet form and
that this Ordinance shall be in full force and effect upon its passage
according to law.

PASSED BY THE VILLAGE BOARD OF TRUSTEES OF THE
VILLAGE OF KIRKLAND at g regular meeting thereof held on the 2nd day
of June, 2003, and approved by me as Village President on the same day.

AYES : .

e

NAYS :
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ABSENTi :5

ADOPEED el D3
APPROVED lp-&2 03
PUBLISHED (v~ ~03

ATTEST:
N W nenl £ BéZé/mZ
VILLAG# CLERK LLAGE PRESIDENT
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IN THE CIRCUIT COURT OF THE, 23" JUDICIAY, CIRCUIT
DeKALB COUNTY, ILLINOIS

VILLAGE OF KIRKLAND,
4 munieipal corporation,

I’Iaintiff,_

V. Case No, 20191, 33
KIRKLAND PROPERTIES HOLDINGS
COMPANY, LLC I and KIRKL,AND
PROPERTIES HOLDINGS COMPANY,
LLCT

Defendants.

vuvvuvvuuvww

AFFIDAVIT OF PAUL MADSEN

I, Paul Madsen, undet oath state as follows:

L. Tam the Vice President of Operations at Hexitage Title Company and have extensive
experience in searching title records, A true and correct copy of my resume is
attached hereto as Exhibit A. I conneetion with this affidavit and the matiers
contained herein, I reviewed and analyzed online records of the DeXalb County
Recorder’s Office including but not limited to the documents referenced in this
affidavit.

2. Pattof my job duties as the Vice President of Operations at Heritage Title as well as
my previous positions for the past 33 years, is ascertaining the owner of record of real
property, evaluating the status of title and any matters affecting title such as, among
other things, mortgages, easements, liens, declarations of covenants and so on,

3. As it pertains to this case, with respeot to Lots 49, 50, 56, 57, 58, 59, 60, 61,62, 71,
72,73,74, 78 and 108 in Hickory Ridge Subdivision Phase One, the owner of record
of such lots as of August 18, 2020 is Kirkland Propeities Holdings Company, LLC I
which has been the case since January 31, 2017 when document no. 2017000771 was
recorded with the DeKaib County Recorder’s Office.

4. As it pertains to this case, with respect to Lots 16, 17, 18, 19, 20, 24, 25, 26, 27,28,
29, 30, 32, 33, 34, 35, 36, 37 and 38 in Hickory Ridge Subdivision Phase Two, the
owner of record of such lots as of August 18, 2020 is Kitkland Properties Holdings
Company, LLC II which has been the case since Janvary 31, 2017 when such
document no. 2017000772 was recorded with the DeKalb County Recorder’s Office,
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3. With respect to title to such lots described above, Kirkland Properties Holdings
Company, LLC 1 and Kirkland Propetties Holdings Company, LLC I ate the
successor owners of record telative to Plank Road, I.LC which was the previous
owner of record of such lots by virtue of a deed recorded as document no,
2011013159 on December 1 1, 2011 with the DeKall County Recorder’s Office,

0. Plank Road, LLC was the Successor owner of record, with respect to the land
comprising such lots, to The National Bank & Trust Company of Sycamore as trustee
pursuant to a Trust Agreement dated tho 1% day of March, 1995 and known as Trust
No. 40-423500 which was the previous owner of record of such land compuising the
lots by virtue of a deed recorded as document no, 2002002739 on Februaty 2, 2002
and re-recorded as document no. 2004002818 on Februaty 13, 2004 with the DeKalb
County Recorder's Office and which was rerecorded thereafter,

7. 1can competently testify as to the statements made herein.

FURTHER, AFFIANT SAYETH NAUGHT., \

3

Paul Madsen
Subscyibed and sworn.to before me
thi of _ /Z]Uof , 2020,
o
“Rotary Public? Y OFFICIAL SEAL !
$ PN OF ILLINOIS $
¢ -STATE $
1 “ﬁi‘m&‘lﬁu E)tft_nfs-.gglsi?f . f
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Paul I, Madsen Iyl
praadsen@hte24x7 com Belvldete, 1L, 61008
(815)-509-3754

OBJECTIVE

LXPERITNCE

SKILLS

To obtain & position In a company thal domonstrates my viluablo title knowledge, problemesolviug, and
teamwork skiils

Herdtnge Title Company Crystal Lake, I,
PP of Operations July 2000 - pressnt
* Tosponsible for all dally nctivities of all team members

* Maintaln volatlonships vin telophone, amall and fice fo fiop with elunts, potentint ellents and vmployees
* Telped horonsed mnvkot shave from <2% to >20% and continue to help the company grow,

+ Constantly worklng for a bolter team and compauy will foousing on servics,

Tieor Title Insuranee Company Schaumburg/Crystal Lako, 1L

Lserow Closer/Construetion Offteer/Braneh Monayer April 1990 ~ July 2000
Universal Title Services Crystal Lake, IL
Searcher/Closing Offteer Moy, 1987 ~ April 1990
Computer

Operating Systems
¢ Baperlencud in both Windows and Mac operating systems
Sofhvare
+ Brperfonced Iy Micvosofl Word, Bxeel, Outlook willi Buslhogs Contaot Manages, TBAM, Rathquest
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FILED FOR RECORD
w0 DEHALG GO

TTOEC <9 AMfO 07

g&?ﬁf?/ni

RO fRgORMEN

15319 :
THIS INDENTORE Mads this 30 day@

balwesn The Natlonn! Bank & Tiust Company o
County of De Kalby and State of llinols, ¢ Nayéna) Bukiva Assoolatlon, as
trustes under the provisions of a deed in Gupt,duly recorded and

de
ogientlggéd tho 1" dny of Marol,
3 (S};I ity of the flrst parl, and
% y company, of {he Cly of
ol

dolivered to sald teusteo putsuant to o Tx

1995, md known ns Trust Num (-

PLANK ROAD, LLC, an Ili[nnés 4

Bycanore, County of DeKalb, Sint€gF1 rty of the second part,

WITNESSETH, that ni‘ r%{m flist part, 1 consldoration of the
sum of Ten and no/100 RoNers/ (810.00) and other good wnd valuuble

saipovg, /of Syoamore,

¥
13

l
considestlon I hand y grani, sell and gonvey unto sald pary of
tho second pari/te ¢ scribed ront ostate, sltuated iy Dokalb County,
Hlinols, 1o-wit!
Seo Bxhitbit I hevoto
{ogelhar wiih 1¢ tengfionts and appurtonancos thoreusto Lelonglng,
10 HAVE AND TO HOLD the same unto sald paity of the second part and lo

the proper use, bonefli and behoof of sald party of tho second piit forever,

EXBMPT UNDER PROVISIONS OF PARAGRAPH (1) OF
SBCTION 31-45, RBAL BSTATE TRANSIER TAX LAW

AMICURRINT 700761900,1 30:Novel | 18139

01 Q3 159
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THIS DEED Is exeouted pursken! to and i1 the exersiss of ho power und
authorlty granted to and vosted in said trastoo by tho torms of snid dees! or doods In trus!
doltvered to suld frustee and pursuant to the vast agresmont above mentloned, Thls deed
s mndo subjoot to the lon of overy deod or morigngs (I any there bo) of record Iy sald
coutty glven to seours the paymont of monay and renalning uncelonsed at the dato of the
dellvery horeof und to all unpald tnxes and special ussessments, If any and o any
sioumbrancos nhd resirlotlon of revord,

segaused fo he
and year

IN WITNESS WHEREOF, saki party of tho first part as try.
herato affixed, and has caused his nme to bo gigned (o ﬂlﬁ&l pr

first above wrltten,

2 B g % (R '
W
o :ﬁiﬁi{i‘%ﬂé‘z"'«""-

Exotmpt unrlsg P

i

———

AMIBCURRRNT 700761901, 20:NovaH 05156

2011013159
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2 |,l'|

STATE OR ILLINOIS )
N
COUNTY OF DB KALB

A da Rae Gewa » t Notary Publio In and for

safd County, i the State aforosald, o Iy ﬁéﬁgﬂﬂw Uit Qaﬂ@b’m Y Sﬂ&%@ﬁ
Aech cﬁw-"‘ » Vioo Prasldan?'of %me aftonal Bauk & Trust Company of

Smtnomand.ﬁl&ﬁwhﬁﬁb_&[‘«_. Seorotary T@w{ot‘. persanally

known to me to be the same porsons whose niames nre subsor the foregolng

d
Instrument as suoh ek~ OWM M.S’f*t Viee Presidoit
Seorolary respoollvoly, appenred h;u s day I

pason and ucknowledged that they slgned, s @| e the sald
insfrument as his free and volunlary noly for the and \purposes theroln sol

forihy, to bo effeotive ns of the dats first sof forh U thd sald
ilp

Glven under my hand : uf, th!s_@“_day of Novembey
 R0£1 AL D,

PREPARED BEL@M’Y\
_C.lalmﬁ.

AMBCURRUNT 700761008, § 30-Nov.1 ] 09116

2011013159
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Exhiblt 1
Logal Doseription of Phases | & 2 of Hiokosy Ridge

FARGEL [

LOTS 12, 44,49, 50, 56, 57, 58, 59, 60, 61, 62, 64, 67, 69, 70, 71, 72,73, 74, 78 AND 108 IN
HICKORY RIDAE PHASE ONE, A SUBDIVISION OF PART OF SOUTHWEST 1/4 OF
SBCTION 22, AND PART OF THENORTH 1/2 OF SECTION 27, ‘%vgs;'un 42 NORTH,
RANGE 3, EAST OF THE THIRD PRINCIPAL MERIDIAN, [N THENV] AGE OF
KIRKLAND, ACCORDING TO THE PLAT THEREOF RECORDERARR 2, 2004 IN
PLAT.CABINBY 9, SLIDI 101D, AS DOCUMENT NO, 3004006447 RTIFIGATE
OF CORRECTION RECORDED DEGEMBER 6, 2004 A NTSWOIBER
2004024808, IN DRKALB COUNTY, ILLINOIS. O

PARCRL 2:

LOTS 13, 16, 19, 18, 19, 20, 24, 49,20, 27,28
HICKORY RIDOE PHASE TWO A SUBDIV)&O!
SBCTION 22, TOWNSHIP 42 NORTH, RAHOE
MERIDIAN, ACCORDING TO THE PLAM §
DOCUMENT 2007000300, IN THE Vi
ILLINOIS,

PERMANENT INDEX NUMBERS:

01-27-126-004 (AFFECTS
01-27-120-002 (AFFECTS

1|35 36, 37 AND 38 IN
TTHHE SOUTHWRST 14 OF
ASROF PHE THIRD PRINCIPAL
RECORDED JANUARY 5, 2007, AS
AND, DEKALB COUNTY,

PARCEL 1)

01-27-120-007 (AFFE PARCEL 1)
01-27-120.008 (AFF; PARCEL 1)
01-27-177-001 PARCEL 1)
01-27-177-002¢(A 67, PARCEL 1)
01227177003 OT 68, PARCEL 1)
01-2?-177§ (A PARCEL 1}
01-27-177-008\(AF PARGEL 1)
01-27-177.00 TS LOT 61, PARCEL 1)
01+27-177.007. YARFECTS LOT 62, PARCEL 1)
01-27-127-002 (AFFECTS LOT 64, PARCEL 1)
01-27-127-006 (AFFECTS LOT 67, PARCEL 1)
01-27-127-007 (AFFECTS LOT 68, PARCEL 1)
01-27+127-008 (AFFECTS LOT 70, PARCEL 1)
01-27+127-000 (AFFEGTS LOT 71, PARCEL 1)

{oontInued)

AMICURRENT 1007619001 30, Nov. |1 99:34

WwH013159

A110

SUBMITTED - 20174495 - Colin Anderson - 11/14/2022 1:39 PM




128612

01-27-177-008 (AFFECTS LOT 72, PARCEL 1)
01-27-177-008 (AFFECTS LOT 73, PARCEL 1)
01-27-177-010 (AFFECTS LOT 74, PARCEL 1
01-27-177-014 éAFFEGTS LOT 78, PARCEL T
01-27-201-001 (AFFECTS LOT 108, PARCEL 1)

01-22-376-001 (AFFECTS LOT 13, PARCEL 2)
01-22-376-004 (AFFECTS LOT 16, PARCEL 2)
01-22-376-006 (AFFECTS LOT 17, PARCEL 2)
01-22-376-006 (AFFECTS LOT 18, PARCEL 2)
01-22-376-007 (AFFECTS LOT 19, PARCEL 2)
01-22-373.001 (AFFECTS LOT 20, PARCEL 2)
01-22-373-006 (AFFEGCTS LOT 24, PARCEL 2)
01-22-372-001 (AFFECTS LOT 25, PARCEL
01.22-372-002 (AFFECTS LOT 26, PARCEL
01-22-372-008 (AFFECTS LOT 27, PARCEL
01-22-372-004 (AFFECTS LOT 28, PARC

01-22-373-006 (AFFECTS LOT 20, P¥ 2)
01-22~8373-007 (AFFECTS LOT 30 APARCHL
01.22-873-000 (AFFECTS LOT 32 2

01-22-378-010 (AFFECTS LOT 4
01-22-874-001 (AFFECTS LOT{ X44 PARCE
01-22-374-002 §AFF£CTS LOT\38( PARBEL 2)
01-22-374~003 (AFFECTS LOT 9§, \PARGEL 2)
01-22-374-004 (AFFECTS i

01-22-374-006 (AFFECTS 2:;§Sj PARCEL, 2)
COMMONLY KNOWN AS 1vag U unted In Phases | and 2 of Hickory Ridge

Subdivislon, Kingston, IHinol

AMBCURRINT 7007619011 30-Nov-1] 00:36
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LAW OFFICI:S

ZUKOWSKI, ROGERS, FLOOD & MCARDLE

20 VIRGINIA STREET
CRYSTAL LAKE, ILLINOIS 60014

www arfmlaw.com

MICHAEL J. SMORON
msmoron@zrimlaw.com

May 8, 2019

Via Certified Mail

Kirkland Properties Holdings L.I.C ]
c/o Colin Anderson, its regisiercd agent
54 W, Downer Place

Aurora, IL 60506

Re:  Hickory Ridge Subdivision — Phases 1 and 2

Dear Mr. Anderson:

(815) 4592050
FAX (815) 4599057

We represent the Village of Kirkland, 1t js our understanding that Kirkland Propertics

Holdings LLC I owns 15 lots in the above-referenced subdivision,
The relevant annexation agreement provides in part as follows:

Section 10. Roadways.

The Landowner shall construct all roadways required fo be developed on the
Subject Property. Said construction shall be completed in accordance with the

Village’s standards and ordinances, except that

(A) All xoads constructed shall bave a 66 foot right-of-way and a 24 foot paved
surface centered over a 26 foot wide, 12” deep gravel bedrock surface, with ditches
having a minimum depth of 18” on both sides, which shall drain to one of the ageas

described in Section 11, All roads shall be paved n two | 4”

lifts. Prior to the

oceupancy of any building, the gravel base shall be constructed fo the approved
thickness. Once 50% of the buildings in a particular phase arc occupied, no further
oceupancy peumits shall be issued for that phase until the first layer of the
bituminous swrface has been installed tl oughout that phase. Once 80% of the
buildings in a particular phase are occupled, no further ocenpancy permits shall be
issued for that phase until the final layer of the bituminous surface has been
installed throughou that phase. The Landowner shall maintain the stone base and
shall seal coat the same to control dust if requited by Village prior to the installation

of the bitiminous surface. Landowner shall be responsible for

mainlenance and

snow removal on all roads in the subdivision until said roads are accepted by the

Village. Upon the proper completion of the street construction,

the Village shall

promptly accept such improvements and thereafter maintain such improvements:
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Zukowski, Rogers, Flood & MeArdle
Kirkland Propertics Holdings 1.1.C 1

May 8, 2019
Page 2

It also provides in part as follows:

Section 14. Tirevocable Letter of Credii.

In liev of a construction bond or development bond o bonds, the Village will
require an irrevocable letter of credit from a financial institution to guaraniee

coustruction and quality of ali public facilities to be constructed in

any stage or unit

of development for which approval is sought, Said letier of credit shall be in the
amount of one hundred percent (100%) of the contract costs of construction of all
of the public facilitics in the unit or stage or one bundred twenty five percent
(125%) of Landowner engineer’s contract estimate for the unit or stage as approved
by the Village Engineer; and said letter of credit shall be payable to the Village.

There is no such letter of credit seeuring Kirkland Properties Ho dings LLCT

under the annexation agreement,

5 obligations

Demand is hereby made by the Villa ge of Kirkland that Kirkland Properties I loldings LLC
I deposit such letter of credif in the amount of $357,294.72 (15 lots/82 Jots (.182) x $1,570,526.,25
= $285,835.78 % 1 25). $1,570,526.25 is the amount the Village believes is necessary (o complote

and repair the roads in the subject development,

Sincerely,

SN

Michael J, Smoron
MIS:ew

ce: Brad Stewant (via email)
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LAW OFFICES
ZUKOWSKI, ROGERS, FLOOD & MCARDLE
50 VIRGINIA STREET
CRYSTAL LAKE, ILLINOIS 60014

yaww,zelmluw,com

MICHAEL J, SMORON (815) 4592050
msmoron@izeiniaw.com _ FAX (815) 459-9057

May 8, 2019

Via Certified Mail

Kirkland Properties IToldings I.1C 1]
c/o Colin Anderson, its registered agent
54 W. Downer Place

Aurora, 1L 60506

Re:  Hiekory Ridge Subdivision — Phases 1 and 2
Dear Mr, Anderson:

We represent the Village of Kirkland, It is our understanding that Kirkland Properties
Holdings LLC II owns 19 lots in the above-referenced subdivision.

The relevant annexation agreement provides in part as follows:

Section 10, Roadways.

"The Jandowner shall construct all roadways required to be developed on the
Subject Property. Said constuction shall be completed in accordance with the
Village’s standards and ordinances, excepl that

(A) All roads constructed shall have a 66 foo right-of-way and a 24 foot paved
surface centered over a 26 foot wide, 12” deep gravel bedrock surface, with ditches
having a minimum depth of 18" on both sides, which shall drain o one of the areas
described in Section 11, All roads shall be paved in two 1 % lifts, Prior to the
occupancy of any building, the gravel base shall be constructed to the approved
thickness. Once 50% of the buildings in a particular phase are oceupied, no further
occupancy permits shall be issued for that phase until the first layer of the
bituminous surfacc has been installed throughout that phase, Once 80% of the
buildings in a particular phase are occupied, no further occupancy permits shall be
issued for that phase until the final layer of the bituminous surface has been
installed throughout that phase. The Landowner shall maintain the stone base and
shall seal coat the same to control dust if required by Village prior to the installation
of the bituminous surface. Landowner shall be responsible for maintenance and
snow removal on all roads in the subdivision until said roads are accepted by the
Village. Upon the proper completion of the street construction, the Village shall
promptly accept such improvements and thereafier maintain such improvements;
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Zukowski, Rogers, Flood & VieArdle
Kirkiand Properties Holdings LLC 1]

May 8, 2019
Page 2

It also provides in part as follows:

section 14, Irrevocable Letter of Credit,

In liev of a construction bond or development bond or bonds, the Village will
require an irrevocable letter of credit from a financial institytion to guarantee
construction and quality of all public facilities to be constructed in any stage or unit
of development for which approval is sought. Said letter of credit shall be in the
amount of one hundred pescent (100%) of the contract costs of construction of all
of the public facilities in the it oy stage or onc hundred twenty five percent
(125%) of Landowncr engineer’s contract estunate for the unit or stage as approved
by the Village Engineer; and said Jetter of eredit shall be payable to the Village,

There is no such letter of credit securing Kirkland Properties Hold ngs L.LC IT’s obligations
under the annexation agreement.

Demand is hereby made by the Village of Kickland that Kirkland Properties Holdings LLC
I1 deposit such letter of credit in the amount of $453,489.44 (19 lots/82 lots (:231) x $1,570,526.25
=$362,791.55 x 1.25). $1,570,526.25 is the amount the Village believes is necessary o complete
and repair the roads in the subject development.
Sincerely,
Michael J. Smoron
MIS:ew

cei  Brad Stewart (via email)
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128612

LAW OFRICES
ZUKOWSKL, ROGERS , FLOOD & MCARDLE
50 VIRGINIA STREET
CRYSTAL LAXE, ILLINOXS 60014

Wy zrfinlaw.com

MICHAEL §, SMORON | (815) 459-2050
msmoron@zrimlaw.corn \ FAX (815)459.9057
February 8, 2019

Via Certified Muil

Kirkland Properties Holdings LLC 1
c/o Colin Andexson, its registered agent
54 W, Downer Place

Aurora, IL 60506

Re:  Hickory Ridge Subdivision — Phases [ and 2
Dear Mr. Anderson;

We represent the Village of Kirkland. It is our understanding that Kivkland Properties
Holdings I.L.C I owns 15 lots in the above-referenced subdivision. %

The relevant annexation agreement provides in part as follows: /

Seetion 10. Roadways.

The Landowner shall construct all roadways required to be developed on the
Subject Property, Said construction shall be completed in accordance with the
Village’s standards and ordinances, except that

(A) All roads constructed shall have a 66 foot right-of-way and a 24 foot paved
surface centered over a 26 foot wide, 12" deep gravel bedrock surface, with ditches
- having a minimum depth of 18” on both sides, which shall drain to one of the areas
doscribed in Seetion 11, All roads shall be paved in two 1 %" lifts. Prior to the
occupancy of any building, the gravel base shall be constructed to the approved
thickness, Once 50% of the buildings in a particular phase are oceupied, no further
occupancy permits shall be issued for that phase until the first layer of the
bituminous surface has been installed throughout that phase. Once 80% of the
buildings in a particular phase are occu pied, no further occupancy permits shall be
issued for that phase until the final layer of the bituminous surface has been
installed throughout that phase. The Landowner shall maintain (he stone base and
shall seal coat the same to controf dust if required by Village prior to the installation
of the bituminous surface. Landowner shall be responsible for maintenance and
snow removal on all roads in the subdivision until said roads are accepted by the
Village, Upon the proper completion of the street construction, the Village shall
promptly accept such improvements and thereafier maintain such improvements;
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Zuleowsli, Rogers, Flood & MeArdle
Kitkiand Properties Holdings LI I

February 8, 2019
Page 2

It also provides in part as follows:

Section 14. Iireyocable Letter of Credit,

In licu of a construction bond or development bond o bonds, the Village wil]
require an irrevocable letter of credit fiom a financial institution to puarantee
construction and quality of all public facilities to be constructed in any stage or unit
of development for which approval is sought. Suid letter of oredit shall be in the
amount of one hundred percent (100%) of the contract costs of consfruction of all

There is no such letter of oredit sceuring Kirkland Properties [Holdings LLC I’ obligations
under the annexation agreement,

Demand is hereby made by the Village of Kirkland that Kirkiand Properties Holdin gs LLC
I deposit such letter of credit in the amount of $357,294.72 (15 lots/82 lots (.182) x $1,570,526,25
=$285,835.78 x 1 25). $1,570,526,25 is the amount the Village believes ig necessary to reconstruct
the roads in the subject development,

Please let us know no later than February 15, 2019 as to whether such letter of oredit in
. such amounl is forthcoming, Thank you,

Sineerely,
P LAY
Michael J, Smoron

MiS:ew

ce:  Brad Stewart (via enail)
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LAW OFFICES
ZUKOWSKY, ROGERS, FLOOD & MCARDLE
50 VIRGINIA STRERT
CRYSTAL LAKE, ILLINOIS 60014
www.zrfinlaw.com

MICIHAEL J. SMORON
msimoronf@zrfmlaw.com

February 8, 2019

Via Certified Mail

Kirkland Properties Holdings LLC 11
c/o Colin Anderson, its registered agent
54 W. Downer Place

Aurora, IL 60506

Re:  Hickory Ridge Subdivision — Phases 1 and 2

Dear Mr, Anderson:

(815) 459-2050
FAX (815) 459-0057

We represent the Village of Ritkland. 1t is our understanding that Kirkland Properties

Holdings LLC Il owns 19 lots in the above-referenced subdivision,
The relevant annexation agreement provides in part as follows:

Section 10. Roadways,

The Landowner shall construct all roadways required to be developed on the
Subject Property. Said construction shall be completed in accordance with the

Village's standards and ordinances, except that

(A) Al roads constructed shall have a 66 foot right-of-way and a 24 foot paved
surface centered over a 26 foot wide, 12" deep gravel bedrock surface, with ditches
having a minimum depth of 18” on both sides, which shall drain to one of the areas
described in Section 11, All roads shall be paved in two 1 %" lifts, Prior to the
occupancy of any building, the gravel base shall be constructed to the approved
thickness. Once 50% of the buildings in a particular phase are occupied, no further
ocoupancy permifs shall be issued for that phase until the first layer of the

bituminous surface has been installed throughout that phase. Once 80% of the
buildings in a particular phase are occupied, no further oceupancy permits shall be
issued for that phase until the final layer of the bituminous surface has been
installed throughout that phase. The Landowner shall maintain the stone base and
shall seal coat the same to control dust if required by Village prior to the installation
of the bituminous surface. Landowner shall be responsible for maintenance and
snow yemoval on all roads in the subdivision until said roads are accepted by the
Village, Upon the proper completion of {he street construction, the Village shall
promptly acoept such improvements and thereafier maintain such improvements;
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Zukowsld, Rogers, Flood & McArdle

Kirkland Properties Holdin gs LLCII
February 8, 2019
Page 2

It also provides in past as follows:

Scetion 14. Trrevocable Letter of Credit.

In lien of a construction bond oy development bond or bonds, the Village will
require an irrevocable letter of credit from a financial institution to guarantec
construction and quality of all public facilities to be constructed jn any stage or ynit
of development for which approval is sought. Said Jetter of oredit shall be in the
amount of one lumdred percent (1 00%) of the cantract costs of construction of all
of the public facilities in the wnit or slage or one hundred twenty five percent
(125%) of Landowner engincer’s contract estimate Tor the unit or stage as approved
by the Village Engineer; and said letter of credit shall be payable to the Village.

There is no such letter of credit securing Kirkland Properties Holdings LI.C 1I’s obligations
under the annexation agreement,

Demand is hoteby made by the Village of Kirkland that Kirkland Properties Ioldings LLC
II deposit such lolter of eredit in the amount of $453,489.44 (19 lots/82 lots (231) % $1,570,526.,25
=$362,791.55 x 1.25). $ 1,570,526.25 is the amount the Village believes is necessary to reconstruct
the roads in the subject development.

Please let us know no Jater than February 15, 2019 as to whether such letter of credit in
such amount is forthcoming, Thank you.

Sincerely,

ymoém/%ww‘w_,

Michael J. Smoron
MIS:ow

cc:  Brad Stewart (via email)
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File Description : Impounded document, filed
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IN THE CIRCUIT COURT FOR THE TWENTY-THIRD
JUDICIAL CIRCUIT

Vil o 2 Lodlbla [ [ 33

Y T AT U *
: FILED
/4&@/@9(77&{ DEC 07 2029

!5efendmyt'-§} .
orl Grubbg

Clerk of the Cireuit Court
Kalb County, llinoig

ORDER
Judge M% ‘ Court Reporter Plaintiff Attorney
Deputy Clerk s ALopy of this order Defendant Attorney
}A‘ should be sent to:
m has been sent 1o ég ;

Plaintilf present in Open Court: IO Yes (7Y No De nddnt present in Oben Court: KO Yes ) No

Continued 10: Anount of Judgment: §
Time: Courtroom: Amount of Costs: §
Judge: Amoun! of Allorney’s Fees: §
For: Motion Judgment in Favor of’

Trial IO Plaintiff

Entry of Judgment IC) Defendant

Other:__ and against

[ Plaimiff

—— ——

Q) Defendant

It appearing 1o the Count that service has not been made on the Defendant, IT IS ORDERED that this cause
be continued to the place and time set forth herein.

IT IS ORDERED that [() Alias [ Pluries Summons be issued and this cause be continued to the place and time set
forth herein.

D On the Molion of IT 1S ORDERED that this causc be continued to the place and time

set forth herein.
IT IS ORDERED thai Judgment be entered as.set forth herein, in the amount indicated, together with cosls.
[T IS ORDERED that this cause be dismissed JRY] with prejudice (O] without prejudice. s to:

SNy

i
I 7/

Ze :
Al 7] ,/W e

Boxed Order ’ A126
Rev. 05-16-16 et
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IN THE CIRCUIT COURT FOR THE TWENTY-THIRD
JUDICIAL CIRCUIT
DEKALB COUNTY, ILLINOIS

k;ﬂe\. of gtc#tgng ) CaseNo. 2019 L 33
Plaintiff{s) )
)
) FILED
) IN OPEN COURT
) JUN 02 2021
/d! ;_L{'D LOFI G}'Ubb
Deféndant( ) Clerk of the Circuy Coury
eKaib County, Minors
"ORDE
JUDGE COURT REPORTER- PLAINTIFF ATTORNEY
%”&. r 5("\0 ren ~/
DEPUTY CLERK. COPY OF ORDER SENT TO. DEFENDANT ATTORNEY
Anot—f For~ /

e s
.+ ;s hé'réb/ Oroéréo:
ey S JUDSN\CA."' 7 bt s o &’,ffﬁma Frof(f'*?(ﬂ-_‘r %/o’.j;
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U-L.J['; 0—30-'1'\5'{‘ ‘”v- %”-31.. op é’n"f /ar\ﬂ, ,.;-., 7’A(. a“"‘ﬂ'bum'{ O'F

fl‘?,3'?>l.2.4. - £ O@Z"‘“Og/
Lol B ann ENTERED: / j /

ATTORNEY DRAFTING ORDER (/ \ JWBGoE

Blank Qrder A127
Rev 03-13-19 C 924
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128612 FILED

12/23/2020 11:09 AM
2019L 000033

APPEAL TO THI SECOND DISTRICT APPELLATE COURT OF ILLINOIS b Ayt
FROM THE CIRCUIT COURT OF DEKALB COUNTY ok
TWENTY-THIRD JUDICIAL CIRCUIT I ol

VILLAGE OF KIRKI.AND,
a municipal corporation,
Plaintiff-Appeliant,

Appeal from the Circuit Court of
DeKalb County, Illinois

Vs, Case No., 2019 L 0600033
KIRKILLAND PROPERTIES HOLDINGS
COMPANY, LL.C I and KIRKLAND
PROPERTIES HOLDINGS COMPANY, LLC 1]
Defendants- Appellec,

Judge Hon, Bradley J. Waller
Presiding

NOTICE OF APPEAL

The Appellant-Plaintiff, the Village of Kirkland, an Illinois municipal corporation, by and
through its attorneys, ZUKOWSKI, ROGERS, FLOOD & McARDLE, hereby appeals to the
Appellate Court of Ilinois, Second District, pursuant to Supreme Court Rules 301 and 303, from the
Judgment of the Cireuit Court of the Twenty-Third Judicial Circuit, DeKalb County, lllinois signed
on December 4, 2020 and entered on December 7, 2020, in favor of Defendants-Appellees, and
dismissing Plaintiff-Appellant’s Third Amended Complaint.

e . VILLAGE OF KIRKI.AND, Plaintiff-Appellant
“Ry: Zukowski, Rogers, Flood & McArdle

el ¢ .
0L o SUS
oo -
o

. /"”‘" i Y /}' ; . ‘n,._
4 e One of its Attorneys

T

Michael J. Smoron, Atty. No. 06207701

Jennifer I. Gibson, Atty. No, 06273892

Atlorney for Plaintiff-Appellant

ZUKOWSKI, ROGERS, FLOOD & McARDLI
50 Virginia Strect, Crystal Lake, llinois 60014
(815) 459-2050; fax-(815) 459-9057

msmoron{@zelimlaw, com; gibson@arimlaw.com
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FILED
6/3/2021 11:16 AM
2019L 000033
APPEAL TO THE SECOND DISTRICT APPELLATE COURT OF ILLINOIS st kb ol

FROM THE CIRCUIT COURT OF DEKALB COUNTY Lo G
TWENTY-THIRD JUDICIAL CIRCUIT e U eiay

reflalh County, Hinms

VILLAGE OF KIRKLAND,
a municipal corporation,
Plaintiff-Appellant,

Appeal from the Cirenit Court of
DeKalb County, Tllinois

Vs, Case No. 2019 L 000033

KIRKLLAND PROPERTIES HOLDINGS Judge Hon. Bradley I. Waller

\J\—JN—J\—/V"_J\J%/\-../

COMPANY, LLC I and KIRKT,AND Presiding
PROPERTIES HOLDINGS COMPANY, LLC I
Defendants- Appellec,
NOTICE OF APPEAL

The Appellant-Plaintiff, the Village of Kirkland, an Iilinois municipal corporation, by and
through its attorneys, ZUKOWSKI, ROGERS, FLOOD & McARDLE, hereby appeals to the
Appellate Court of Illinois, Second District, pursuant to Supreme Court Rules 301 and 303, from the
Judgment of the Circuit Court of the Twenty-Third Judicial Circuit, DeKalb County, Illinois entered
on June 2, 2021, granting the Defendant-Appellee’s Petition for Attorney Fees and entering a
monetary judgment against Plaintiff-Appellant in the amount of $1 9,381.24,

VILLAGI: OF KIRKLAND, Plainti tf-Appellant
“By: ZukowskizRogers, Flood & McArdle

One of its Attor IEYS

Michael J. Smoron, Atty. No, 06207701

Jennifer J. Gibson, Atty. No. 06273892

Attorney for Plainti{f-Appellant

ZUKOWSKI, ROGERS, FLOOD & McARDLE
50 Virginia Street, Crystal Lake, Illinois 60014
(815) 459-2050; fax-(815) 459-9057
msmoron@@zetintaw.cony; jpibsongzrfmlaw.com
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Table of Contents

APPEAL TO THE APPELLATE COURT OF ILLINOIS
SECOND JUDICIAL DISTRICT
FROM THE CIRCUIT COURT OF THE TWENTY-THIRD JUDICIAL CIRCUIT
DERALB COUNTY, ILLINOIS

VILLAGE OF KIRKLAND
Plaintiff/Petitioner Reviewing Court No: 2-21-0301
Circuit Court/Agency No: 20191000033
Trial Judge/Hearing Officer: BRADLEY WALLER

DIRKLAND PROPERTIES HOLDINGS
COMPANY, LLC

Defendant/Respondent

COMMON LAW RECORD - TABLE OF CONTENTS

Page 1 of 6

Date Filed Title/Description Page No.
06/18/2019 COMPLAINT, FLD C 8-C 64
06/18/2019 SUMMONS ISSUED ELECTRONIC FILING C 65-C 66
06/18/2019 SUMMONS ISSUED ELECTRONIC FILING C 67-C 68
07/23/201% Summons returned found, filed C 69-C 72
07/23/2019 Summons returned found, filed ¢ 73-C 76
08/15/2019 Appearance, filed C 77-C 78
08/15/2019 MOTION, FLD C 79-C 80
08/15/2019 Notice of filing, filed C 81-c 82
08/15/2019 Notice of motion, filed C 83-C B84
08/26/2019 Subpoena issued C 85-C 87
08/29/2019 ©Proof of service, filed C 88
09/06/2019 Order for Continuance, filed C 89
09/27/2019 PROOF OF SERVICE, FILED C 90
09/27/2019  PROOF OF SERVICE, FILED C 91
10/07/2019 MOTION, FLD C 92-C 105
10/07/2019 Notice of filing, filed C 106-C 107
10/07/2019 NOTICE OF HEARING, FILED C 108-C 109
10/08/2019 MO LEAVE TO FILE, FLD C 110-C 114
10/08/2019 Notice of motion, filed o 115
10/11/2019 Notice of filing, filed C 116
10/11/2019 Order for Continuance, filed e 117

This document is generated by eappeal .net

LORI GRUBBS, CLERK OF THE 23rd JUﬁE@%AL CIRCUIT COURT ©
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COMMON LAW RECORD - TABLE OF CONTENTS

Date Filed Title/Description

10/11/2019
10/15/2019

10/15/2019
10/18/2019
11/26/2019

01/13/2020
01/13/2020
01/13/2020
01/15/2020
01/15/2020
01/15/2020
01/15/2020
01/15/2020
01/17/2020

01/21/2020
01/21/2020
01/24/2020
01/24/2020
02/07/2020
02/07/2020
02/24/2020
02/24/2020
03/03/2020

03/25/2020
04/08/2020
04/20/2020
04/20/2020
04/28/2020
04/28/2020
05/01/2020

Response to motion, filed

MOTION, FLD MOTION TO SET NEW HEARING
DATE

Notice of motion, filed

Order for Continuance, filed

Order finding MOTN TO DISMISS DENIED W
OUT PREJ, ANSWER, PLEADINGS,FLD

MO LEAVE TO FILE, FLD

MOTION TO COMPEL, FLD

Notice of motion, filed

Appearance, filed

MO FOR DEFAULT, FLD

MOTION TO COMPEL, FLD

Notice of filing, filed

Notice of motion, filed

Order grant AMENDED COMPLAINT, MOTION
TO STRIKE, FLD

AM COMPLAINT, FLD

Notice of filing, filed

Motion to dismiss, filed

Notice of filing, filed

Notice of filing, filed

Response to motion, filed

Notice of filing, filed

REPLY, FLD

Order grant MOT TO DISMISS, LEAVE TO
FILE AM COMPLAINT, FLD

Order grant STRIKE 4 7 20, FLD
Subpoena issued

MO PETN EXTEND TIME, FLD

Notice of motion, filed

MOTION TO COMPEL, FLD

Notice of motion, filed

Order finding RULING ON IN CAMERA
INSPECTION SEE ORDER, FLD

Page No.

¢ 118-C 120
€ 121

c 122
G 123
124

]

125-¢ 131
132-C 156
157
158
159-C 167
168-C 174
175
176
173

60 A 0 &0 0D n a8

178-C 236
237
238-C 244
245
246
247-C 255
256
257-C 264
265
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266
267
268-C 273
274
275-C 292
293
294-C 296
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Date Filed
05/15/2020

05/18/2020

05/18/202¢0
05/18/2020
05/28/2020

05/28/2020
06/08/2020

06/10/2020

06/10/2020

06/10/2020
06/10/2020
07/02/2020
07/02/2020
07/20/2020
07/20/2020
08/04/2020
08/04/2020
08/17/2020
08/27/2020

08/27/2020
08/27/2020
10/01/2020
10/08/2020
10/08/2020
10/15/2020
10/16/2020
10/16/2020
11/06/2020

COMMON LAW RECORD - TABLE OF CONTENTS

Title/Description

CERT OF SERVICE, FLD

Order finding COURT GRANTS IN PART AND
DENIES IN PART,FLD SEE ORDER

ORDER GRANT LEAVE, FLD

Protective Order, filed

Motion FOR LEAVE TO ADD BATE STAMPED
DOCUMENTS , FLD

Notice of motion, filed

Order grant PLAINTIFFS 5 28 MOTION
GRANTED, FLD

AM COMPLAINT, FLD VILLAGE OF
KIRKLAND'S AMENDED SECOND AMENDED
COMPLATI

AM COMPLAINT, FLD VILLAGE OF
KIRKLAND'S SECOND AMENDED COMPLAINT
EXHIBIT E TO SECOND AMENDED COMPLAINT
NOTICE OF FILING

MOTION, FLD

Notice of filing, filed

Notice of filing, filed

RESPONSE

Notice of filing, filed

REPLY, FLD

Order grant DEF MOT TO DISMISS, FLD
AM COMPLAINT, FLD VILLAGE OF KIRKLAND
THIRD AMENDED COMPLAINT

Impounded document, filed (Impounded)
NOTICE OF FILING

Order for Continuance, filed

MOTION, FLD

Notice of hearing, filed

Order for Continuance, filed

MOTION, FLD

NOTICE OF

NOTICE OF FILING
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C 318
C 319
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320-C

390-C

451-C
468

469-C
515

516

517-C
531-C
533-C
541-C
543-C

640
641
642
643-C
645-C
647
648-C
659-C
661

299

301
305
37

389

450

467

514

530
532
540
542
639

644
646

658
660
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Date Filed
11/06/2020

11/30/2020
11/30/2020
12/07/2020
12/17/2020
12/17/2020
12/17/2020
12/23/2020
12/23/2020
12/29/2020
01/05/2021
01/06/2021
01/11/2021
01/13/2021
01/29/2021
01/29/2021
01/29/2021
02/02/2021
02/02/2021
02/04/2021
02/04/2021

02/08/2021

02/25/2021
02/25/2021
02/26/2021
02/26/2021
03/05/2021
03/05/2021
03/05/2021
03/12/2021
03/17/2021
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Title/Description

RESPONSE TO DEFENDANTS' SECTION 2-615
MOTION TO DISMISS PLAINTIFF'S TH
Notice of filing, filed

REPLY, FLD

ORD DISMISS WITH PREJUDICE, FLD
MOTION, FLD

Notice of hearing, filed

NOTICE OF

APPEAL NOTICE, FILED

NOTICE OF FILING

SUBPOENA ISSUED SUBPOENA DUCES TECUM
Order grant APPEAL DUE DATES, FLD
SUBPOENA ISSUED SUBPOENA DUCES TECUM
PROOF OF SERVICE, FILED

Order for Continuance, filed

CERT OF SERVICE, FLD

CERT OF SERVICE, FLD

CERT OF SERVICE, FLD

Motion TO STAY, FLD

Notice of motion, filed

Notice of filing, filed

Response to PLAINTIFFS MOTION TO STAY,

FLD

Order finding MOT TO STAY HEARING ON
DEF ATTY FEES DENIED, FLD

ANSWER, FLD

Notice of filing, filed

filed

Notice of filing, filed

Memorandum,

Notice of filing, filed

Proof of service, filed

Response to MEMORANDUM OF LAW, FLD
Order for Continuance, filed

Order finding FOR THE REASONS STATED
ON THE RECORD PL OBJECTIONS ARE
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662-C

677-C
679-C
688
689-C
730-C
732-C
734
735
736
737
738
739
740
741
742
743
744~C
788
789
790-C

795-C

797-C
804
805-C
811
812
813
8l4-C
861
862

676

678
687

729

731
733

787

794

796

803

810

860
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Date Filed
03/29/2021

04/13/2021
04/29/2021
04/29/2021
05/03/2021

05/03/2021
05/04/2021
05/04/2021
05/04/2021
05/05/2021
05/05/2021
05/17/2021
05/17/2021

05/17/2021
05/20/2021

06/02/2021
06/02/2021
06/02/2021
06/02/2021
06/02/2021
06/02/2021
06/02/2021
06/02/2021
06/02/2021
06/02/2021
06/02/2021
06/02/2021
06/02/2021

06/02/2021
06/03/2021
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Title/Description
Notice of DEPOSITION, FLD
Subpoena issued
Motion, FLD
Notice of motion, filed
Motion FOR SUPREME COURT RULE 137
SANCTIONS, FLD
Notice of filing, filed
CERT OF SERVICE, FLD
CERT OF SERVICE, FLD
Order for Continuance, filed
Notice of SUBPOENA, FLD
SUBPCENA TO TESTIFY, FLD
Motion TO QUASH NOTICE TO PRCDUCE, FLD
Motion TO QUASH SUBPOENA TO RICHARD
FLOOD, FLD
Notice of motion, filed
Order grant MOT TO QUASH SUBPOENA, MOT
TO QUASH NOTICE TO PRODUCE
-Defendant's Exhibit A, Admitted
.Defendant's Exhibit B, Admitted
-Defendant's Exhibit C, Admitted
-Defendant's Exhibit H, Admitted
-Defendant's Group Exhibit D, Admitted
-Defendant's Group Exhibit E, Admitted
.Defendant's Group Exhibit F, Admitted
-Defendant's Group Exhibit G, Admitted
-Plaintiff's Exhibit B, Admitted
.Plaintiff's Exhibit D, Admitted
DEFENDANTS LIST OF EXHIBITS, FLD
Order for Continuance, filed
Order money judgment for defendant,
filed
PLAINTIFFS LIST OF EXHIBITS, FLD
APPEAL NOTICE, FILED
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912
913
914
915
916
917
918
919
920
921
922
923
924

925
926

872

879

883

886
888
901
909
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Date Filed Title/Description Page No.
06/03/2021 MOTION, FLD MOTION TO STAY JUDGMENT C 927-C 929
PURSUANT TO SUPREME' COURT RULE 305
06/03/2021 NOTICE COF FILING € 930
06/03/2021 NOTICE OF FILING C 931
06/08/2021 Correspondence, filed C 932
06/09/2021 Order finding APPEAL DUE DATES, FLD C 933
06/17/2021 Notice of filing, filed C 934
06/17/2021 RESPONSE C 935-C 941
06/18/2021 Order grant APPELANTS MOTION TO C 942
CONSOLIDATE APPEALS IN PART, FLD
06/22/2021 DNotice of filing, filed C 943
06/22/2021 REPLY, FLD C 944-C 946
06/28/2021 Order for Continuance, filed C 947
07/09/2021 Memorandum, filed C 948-C 955
07/09/2021 Notice of filing, filed C 956
07/09/2021 TRANSCRIPT, FILED C 957-C 979
07/12/2021 Order grant VILLAGE'S MOTION TO STAY C 980
JUDGEMENT PENDING APPEAL
08/04/2021 DocketSheet C 981-C 990
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