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STATE OF I LLINO S
SS.
COUNTY OF COOK

N N

SUPREME COURT RULES COWM TTEE
PUBLI C HEARI NG

I LLI NO S SUPREME COURT
BOARD/ COVM SSI OV COMM TTEE/ TASK FORCE

Report of proceedings had at the public hearing
held at the Adm nistrative Ofice of the Illiinois
Court, 222 North LaSalle Street, 13th Fl oor, Chicago,
I11inois 60601 i nthe above-entitled cause before Janes
Hansen, Conmittee Chairnan, conmmencing at 10:32 a.m on

the 15th day of Novenber, A D., 2023.
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CHAI RVAN HANSEN:  Good norni ng, everybody.
Thank you, everybody.
This is the Illinois Suprenme Court Rules

Committee. This is our public hearing. W are to get

started at 10:30. W have a |ist of speakers, |I'll do
sone introductory remarks, and then we'l|l proceed.
First of all, thank you all for com ng. W have

a list of speakers who have signed up today. As you can
| magi ne, we have 10 m nutes per speaker. As the chair,
ny job is to keep you to the 10 m nutes; otherw se, we
woul d be here for nost of the day.

So ny nane is JimHansen. |'mthe chair of the
Conmttee. These are the other Commttee nenbers that
are here to discuss questions they may have regardi ng
your remarks. We will take themin order based on the
sheet that we have, and we will discuss the proposals in
t hat order.

For everybody that is speaking, you will need to
come up to our rolling podiumhere. Be careful. It
does nove. W don't need anybody falling down. Speak
into the m crophone because it is streamng live on the
vi deo.

So with that being said, we will get started.

If we do have questions, you nmay have to wait a second
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because we have two hand-held mcs up here, and we w ||
have to pass the mcs around to the Comm ttee nenber
t hat may have the question.

So with that being said, we will get started.
Qur first Speaker is Pat Mathis fromthe MCLE to discuss
Proposal 23-01.

MR, PAT MATHI'S: Good norning, Chairnman Hansen
and the other nenbers of the Commttee. M nane is Pat
Mathis. | amthe chair of the Court's M ninmum
Conti nui ng Legal Education Board.

My firm Mtthews, Marifian & Richter is based
in Belleville, and ny area of practice is primarily
corporate and tax, not that that neans nuch today but
just a little background.

As the MCLE Board Chair, | amhere today to
present the Board's proposed change to Rule 796 to cap
the fee charged to attorneys who have been renoved from
the master roll for MCLE nonconpliance in nultiple
t wo-year reporting periods.

Looki ng back to the MCLE rul es as proposed and
| at er adopted in 2005, those rules did not include any
cap on reinstatenent fees or the credits needed to
address an attorney's renoval. As the reporting periods

went on, sone attorneys faced nultiple renovals for MCLE
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nonconpl i ance, and the Court approved cappi ng the
required credits to be earned at three reporting
periods. That change has been well|l received by
attorneys and is in place today.

As you may know, the Court's rules require that
the MCLE Board be financially self sustaining, and
capping the fee at three reporting periods as proposed
IS a revenue reduction that the Board can't absorb
wi t hout seeking an increase in another line itemin the
Court - approved fee schedul e.

The Board sees capping the reinstatenent fee at
three reporting periods as the next step in reducing an
undue barrier to re-entry for attorneys who are renoved
fromthe master roll for MCLE nonconpliance, but beyond
that step in the Rule change, once this fee has been
capped as proposed, it is the Board' s plan to call every
previously active status attorney who has been renoved
fromthe master roll for nore than three MCLE reporting
peri ods.

In the past, the ARDC has expressed an interest
in participating in this outreach, and we see this
outreach as a critical step to identifying those who may
be interested in returning to the master roll and how

the Board can assist those for whomthe reinstatenent
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fee woul d have been undue hardshi p.

The Court has given -- the Court has given the
Board a significant tool to address whether a particul ar
fee woul d create an undue hardship for a specific
attorney, and specifically under Rule 791(a)(7), the
Board's director is authorized to give tenporary
exenptions and tenporary extensions to attorneys in rare
cases of illness, financial hardship, or other
extraordi nary or extenuating circunstances beyond the
attorney's control. For reinstatenent fees, such an
exenption or extension results in a waiver of the
correspondi ng reinstatenent fee or fees.

G ven the three reporting period cap for all,
and a process by which attorneys can seek further relief
based on undue hardship, the Board recommends this Rule
change to cap reinstatenent fees at three reporting
periods to correspond to the MCLE education requirenent
currently under Rule 796.

Thank you for the opportunity to present this
Rul e change to the Comm ttee today.

CHAI RMVAN HANSEN:  Thank you.

Any questions fromany of the Comm ttee nenbers?

Ckay.

MR. MATH S: Thank you very nuch.
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CHAI RMAN HANSEN:  Thank you, M. Mathis.
Appreciate it.

Next, Katie Liss fromthe Chicago Bar
Associ ation to discuss Proposal 22-05, which anends
Suprene Court Rule 794 and the continuing | egal
educati on requirenent.

M5. KATIE LISS: Good norning, everyone, nenbers
of the Illinois Suprene Court Rules Committee.

My nane is Katie Liss. | amthe Chicago Bar
Associ ation's Sexual Harassnent Prevention Task Force
Chair and the CBA's second vice president.

On behal f of the Task Force's June 17th, 2022,
proposal, | amrespectfully requesting that the Illinois
Suprene Court Rule 794(d) (1) be anended to expand the
definition of professional responsibility requirenent as
applied to MCLE credits so that it includes sexual
harassnent prevention as an additional definition within
t hat category.

Proposal 22-05 is before you because sexual
harassnment is unfortunately still a prevalent issue in
the | egal profession, and we are asking to nmake a change
to help better our profession through education. Wat
we have done the last 20, 10, or even 5 years has not

wor ked. Yes, there have been recent positive changes
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within the law, but unfortunately sexual harassnent is
still a part of our culture.

According to the Winen Lawyers on Guard Still
broken study, the culture of sexual harassnent and
m sconduct is still very prevalent after 30 years. Over
the last 30 years, theres only been a reduction of 15
percent of respondents who have experienced sexual
m sconduct often or with sone frequency. 75 percent of
wonen reported that they experienced a deneani ng
coment, story, or joke on account of their gender.
This is not acceptable. Mdre nust be done and nore can
be done.

Since this study canme out, there has been two
maj or cases that have been highlighted in the nedia:

An et hics conplaint against a prom nent Cook
County guardian ad litemfor sexual abuse of enployees
and against a nother of a child he represented. This
attorney lost his license, was renoved from | eadership
positions in bar associations, and the Donestic
Rel ati ons Division in Cook County anmended their | ocal
Rule on civility to address sexual harassnent in 2022.
To ny know edge, other divisions in Cook County have not
made these changes in their local rules despite

requests.
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Last year, a m crophone caught a comment made by
a Cook County court judge, a crimnal court judge making
sexi st and of fensive remarks against a fenal e attorney
in his courtroom

These are just the highlighted cases by the

nmedia. Sadly, | would venture to say that every woman
here -- and sone nen here -- have experienced sonme form
of sexual harassnment in the workplace. |It's

enbarrassing that this is happening in our profession
that we all love. W as attorneys work to ensure that
the world is better, and we need to practice what we
preach.

The goal of professional responsibility
continuing | egal education is to serve as a catalyst to
I ncrease professionalismwthin the | egal profession.

By granting our proposed anendnent, the Illinois Suprene
Court woul d be doing just that.

Qur Task Force, which is conprised of attorneys
and judges, along with the support of the Chicago Bar
Associ ation, are not the only entities that believes
this. The Conm ssion on Professionalismstated in their
Decenber 9, 2022, letter, which you have, that they
support this proposal because "It highlights sexual

harassnent prevention as an integral facet of Illinois

312.236.6936
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| awyers professional responsibility and enphasizes the
| nportance of elimnating this m sconduct wthin the
pr of essi on.

Additionally, the Force of Lawers Agai nst
Sexual Harassnment (FLASH), the Wnens Bar Associ ation
of Illinois, the |ISBA and | SBAs Wnen in the Law
Commttee, the Lady Lawers Wio Lunch, and the Institute
for Inclusion in the Legal Profession all support this
proposal. | have previously submtted attestati ons on
behal f of FLASH, WBAI, WATL, |SBA Wnen in the Law
Comm ttee, and LLL, and nenbers of these organizations
are here today to show their support.

Additionally, there has been zero opposition in
the public comments to our proposal online.

|1l spend the remaining few mnutes | have to
address the MCLE Boards June 14, 2023, response on this
pendi ng proposal.

First, the MCLE Board argued that this proposal,
I f granted, may confuse attorneys and providers.
Respectfully, | believe that this is a hurdle that can
be overcone, and it was overcone in 2017 when 794(d) was
revised to include DEI and nental health CLE credits, a
much larger revision than what is in our proposal today.

When Diversity and Inclusion was allowed to

312.236.6936
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qualify for ethics/professionalismcredit, only three
states required attorneys to conplete diversity and
inclusion related CLE. Illinois was one of the |eaders
on this issue and becane the fourth state. Illinois is
also one of the first states to mandate nental health
and substance abuse education. Illinois has a chance to
be a | eader right now with respect to addressi ng sexual
harassnment wi thin our profession and creating real
change wi thin our professions culture.

Wth respect to the 2017 anendnent to 794(d),
former Illinois Suprenme Court Chief Justice Karneier
stated, "The Courts experience has shown that | awyers
have not been seeking out or cannot find continuing
| egal education prograns that m ght offer meani ngful
hel p in addressing their own substance abuse and nent al
heal th issues or those of their colleagues.

"W have also noted that as Illinois and the
II'linois Bar have becone nore diverse, there has been a
marked lag in interest in educational prograns addressed
to facilitating diversity and inclusion generally and in
the | egal profession specifically.

The Courts hope is that this anmendnent to Rule
794(d) will help reverse these trends and foster a

profession that is both healthier and nore respectful of
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the full range of perspectives and experiences present
in our nmulticultural society.

The sane can be said of sexual harassment
prevention training. Support for increased education on
sexual harassnent directed at the | egal profession in
I[1litnois is crucial to addressing this problem

Addi tional ly, our proposal would pronote
conpletion of critically inportant sexual harassnent
training pursuant to Illinois law and rel evant to the
| egal profession.

Second, the MCLE Board argues that this proposal
wi |l reduce courses accredited as Diversity and
I nclusion credits.

| respectfully disagree. Currently sexual
harassnent prevention is categorized as Diversity and
I ncl usi on CLE under the guidelines because there is not
anot her option. Sexual harassnent prevention is not
di versity and inclusion and should not be grouped into
this category.

The Comm ssion on Professionalismis in support
of our proposal because including sexual harassnent
prevention in the definition of professional
responsi bility highlights it as an integral facet of

[1'linois Lawers professional responsibility and

312.236.6936
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enphasi zes the inportance of elimnating this m sconduct
wi thin the profession.

Last, the MCLE Board stated that this proposal
I S an unnecessary addition to 794(d) because the Board
al ready accredits sexual harassnent prograns and the
Courts are expressing intol erance of sexual harassnent.

Unfortunately, what is happening right nowis
not enough and is not working. The statistics show that
sexual harassnment is still prevalent in the | ega
profession with simlar nunbers to what it was 30 years
ago. More needs to be done; the culture of our
prof ession needs to change; and this issue needs to be
t ackl ed.

We appreciate the MCLE Board's efforts in
pronoti ng sexual harassnent prevention training over the
| ast 13 years. As of yesterday, when you do a search
for CLE courses using the term "sexual harassnent," 19
courses were offered as of yesterday. However, only 3
of those courses focused on sexual harassnent prevention
training as applied to law firnms within IIlinois. The
rest were focused on enpl oynent |aw type issues, sexual
harassnment in general, or on general sexual harassnent
training as put on by a national provider.

Three courses specifically tailored to law firns

312.236.6936
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within Illinois for over 65, 000 attorneys in our state
does not provide a ot of options. The overall courses
that are being offered should be nore rel evant and
tailored to Illinois law. Ganting this proposal wll
not stop sexual harassnent from happening, but it wll
be a step forward in changing the culture of our
practice with guidance comng fromthe very top.

These additional three words are very necessary.
As Justice Karneier stated with the 2017 amendnent to
794(d), | believe including sexual harassnent prevention
per our proposal "wll help reverse these trends and
foster a profession that is both healthier and nore
respectful.

| n concl usion, on behalf of the Chicago Bar
Associ ations Sexual Harassnment Prevention Task Force
and also all of the attendees who are here in support of
this proposal, | amasking that the Illinois Suprene
Court Rules Commttee reconmend Proposal 22-05 be
granted by the Illinois Suprenme Court.

Thank you.

CHAI RMVAN HANSEN:  Thank you.

Any Conmm ttee nenbers have any questions?

| have one. As | read your change to the Rule,

it still allows for the selection though of credits and

312.236.6936
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It's not a mandatory selection. It is a selection where
the attorney can choose to take a class on that or take
a class on diversity and inclusion or take a class on
mental health and substance abuse to get the six hour

m ni num requi renent; true?

M5. LISS: Correct.

CHAl RVAN HANSEN: Ckay. And part of your
position is the diversity and inclusion and equity, that
t hat does not take care of enough of the sexual
harassnent prevention category by not separating that
out in and of itself?

M5. LISS: That's correct.

CHAI RVAN HANSEN: Ckay. And, lastly, the
credits that you found yesterday -- because that was one
of nmy questions | was going to ask you, how many cl asses
are currently in the queue if we went to try and take
sone -- and you said 19. O those, again, refresh ne
what you said on how nmany are sol ely dedicated to sexual
harassnment prevention?

M5. LISS: There are three with respect to
sexual harassnment prevention training for I[llinois |aw
firms tailored to law firns. The remai nder were about
sexual harassnment or nentioned it in the description

with respect to enploynent |aw cases or with respect to

312.236.6936
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-- | think there was sone providers that nmaybe work out
of state but not tailored to Illinois.

CHAI RVEN HANSEN: Ckay. Thank you. That's all

| have.
Anybody el se?
COW TTEE MEMBER MORADO | just want to say
t hank you for com ng before us today. It's not |ost on

me that you are presenting this before a panel right now
that is consisting of all nmen, and so | do appreciate --

CHAl RMAN HANSEN: W do have wonen on the panel.

COW TTEE MEMBER MORADO. We do have wonen on
t he panel, but today right in front of you. So | do
appreciate you bringing this forward, and it nmakes ne
especially proud to be a nenber of the CBA for your
advocacy on this. Thank you.

M5. LISS: Thank you.

CHAl RMVAN HANSEN:  Hol d on.

COW TTEE MEMBER HODYL: | al so want to make one
nore comrent as far as the universe of courses that are
of f er ed.

| think there are a | ot nore courses out there
that are avail able that nmaybe haven't translated into
CLE formal classes. For instance, at ny firmwe have

institutional clients and insurers that require us to

312.236.6936
877.653.6736
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t ake sexual harassnent training separate and distinct
fromDElI training. The prograns are excellent, and they
are different, substantially different.

Those may not be rostered on the l[ist that you
have, so there m ght be other opportunities to bring in
things fromother sources that already exist as well.

So | just wanted to offer that.

COW TTEE MEMBER SPESI A: So are there cl asses
I n these other categories here -- civility, |egal
ethics, diversity and inclusion -- are there cl asses
that solely focus on, for exanple, diversity and
I nclusion or nental health, or is this a situation where
these topics that are in D1 are often grouped together

or presented as one conponent of other courses?

M5. LISS: I'msorry. | just -- just to
clarify --

COW TTEE MEMBER SPESI A: Sure. You told us
that there aren't -- there are not classes that you' ve

seen that solely focus on sexual harassnent, and |'m
wondering if we conpare that to these other -- these
other things that are in D1, are there classes that

tal k, for exanple, specifically and only about nental
health or are these topics that are always included with

ot her topics?

312.236.6936
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M5. LISS: Right. So there's -- there's courses
that do tal k about sexual harassnent, but it's not a
prevention training for Illinois attorneys. Right? So
the classes within diversity and inclusion and nental
heal th, those classes, the CLEs that are offered, it's
ny understanding that they are offered with respect to
diversity and inclusion within the practice of |aw

It can be -- | nean, there's a wide variety.
There's a definition on the Comm ssion's webpage on
that, but nental health within the practice of |law, I
think there's very high guidelines that the MCLE Board
has on what qualifies for that. So it's nental health
within the profession, not necessarily -- | don't want
to guess about that.

But it's how nental health is incorporated into
the practice of |aw and how attorneys take care of
t hensel ves. So that's ny understandi ng of the nental
heal t h conponent. Does that answer your question?

COW TTEE MEMBER SPESI A:  Yes. Thanks.

M5. LISS: Ckay.

CHAI RMVAN HANSEN: Ckay. Thank you very nuch.
Appreciate it.

Qur next speaker, Seth Horvath. | thought | saw

himcone in. There he is. Seth is here to tal k about

312.236.6936
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proposal s 20-10 and 23-03. 20-10 to amend Rules 472 and
558 on correction of certain errors in sentencing and
23-03 on anended Rule 9 regarding electronic filing and
373 on the date of filing papers.

Seth, go ahead.

MR, SETH HORVATH. Good norning, M. Chair, and
good norning, Commttee nenbers. Thank you for |aying
t hat out.

| m here on behalf of the the Appellate Lawers
Association. |'mthe Association's secretary. |'malso
the co-chair of the Rules Cormittee. W're always very
enthusiastic to be able to appear before you all wth
our proposals. There's obviously a | ot of inportant
ones that are before you today, like the two that cane
before these, so | wll be respectful of your tinme and
sort of cut right to the case.

Proposal 23-03 invol ves what nmany practitioners
call the mailbox rule for filing appellate papers, and
Proposal 20-02 involves filing fees for notions to
correct certain sentencing errors. There's an
interesting history to each of these, and the ALA thinks
t hat both proposal s address very inportant access to
justice issues. So we're urging the Conmttee to adopt

bot h of them
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To sunmari ze, Proposal 23-03 in a nutshell, it's
to clarify that the pre e-filing mailbox Rule for filing
appel | ate court docunents by mail or by third-party
comercial carrier continues to apply to pro se
litigants who are not incarcerated, who are exenpt from
e-filing. And | know that's a nouthful, and I'll break
that down a little bit.

The mail box rule's under Rule 373. It nakes the
time of mailing the tinme of filing for docunents
submtted to the appellate court. Before efiling, the
mai | box Rule was a critical Rule for attorneys and for
pro se litigants alike. It's nost well known, | think,
as the Rule that let attorneys and their staff avoid
traveling to the appellate courthouse to conplete
appel late filings.

It was a very useful tool, especially in sone of
the very far flung upstate and downstate appellate
districts. It was al so useful in Cook County for that
matter, particularly for fol ks who had suburban offices
and for whomit was hard to get into the city to file
things in person down the street at the First D strict.

| nyself used that Rule hundreds of tines to
file docunents before efiling was instated. | think in

certain circles it was known as the Rule that all owed

312.236.6936
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m dnight filings in the days before electronic filing
was rolled out statew de.

As a brief aside, | have a coll eague who still
calls Rule 373 the "M dnight Rule," and he called it
t hat because he al ways knew he could go to the Harrison
Street Post Ofice at mdnight and drop off his
appel | ate papers. So many attorneys are famliar with
the Rule. | know you all are as well.

And what the ALA has done is reviewed this Rule
and seen that sone of the anendnents to the Rule that
appear to have happened when efiling was rolled out nmay
have restricted the scope of the Rule a bit too far.

Wien the rul es were anended to accommmobdat e
efiling, the scope of the Rule was narrowed, and it nade
sense because efiling lawers could submt docunents
el ectronically without having to send themto the
courthouse by mail, w thout having to send themto the
courthouse via third-party commercial carrier. Now the
Rul e has been restrained or restricted in a way that
does a couple things that |imt the ability of
non-attorneys who are pro se to invoke the Rule to file
paper docunents when they don't have access to efiling.

Qur proposal really has three different legs to

it. Oneis that we think it should be cl ear and
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rei nstated that non-incarcerated pro se litigants can
still use the Rule. The other piece we think needs to
be clarified that those individuals can still submt
their filings via third-party comrercial carrier and not
just by mail. That is to say by FedEx, by UPS.

And then as an acconpanyi ng anendnent, we
propose anendi ng the | anguage of Rule 9, which is a Rule
that deals with qualifying for efiling exenptions and
the nature by which one files a certification to qualify
for an exenption fromefiling. So those are the three
mai n pi eces of the anmendnent that we are proposing.

A brief word on that |ast piece with respect to
Rule 9. Rule 9 has specifications for efiling
docunents. All of the specifications are set forth in
that Rule, and it lets certain litigants obtain an
exenption fromefiling if they submt a formin a
particul ar way.

And consistent with the proposed anendnents to
Rul e 373, we are suggesting that that procedure be
revised. Under the current version, an exenption can
only be filed by mail, in person, or under sone |ocal
rules by email, and the proposal we're putting before
the Commttee would all ow exenptions to be filed by

third-party conmmercial carrier as well as definitively
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by enmail .

So in the end, if the proposal is adopted, pro
se litigants will be able to file in the appellate court
by mail or by third-party conmercial carrier the way
that it was before efiling was rolled out. So it's a
clarifying proposal that the ALA believes nmakes good
sense, and we would urge the Conmttee to adopt it.

"1l turn now to the second proposal. It's
20-10. That proposal also has a history to it.

Proposal 20-10 was submtted a few years ago, but it was
never voted on. The ALA proposed to anmend Rules 472 and
558 to clarify that fees shouldn't be charged for
notions to correct certain sentencing errors regarding
fines and fees, and the Suprene Court Rules Conmttee,
you all referred that proposal to the Conference of

Chi ef Judges for its review and for its recomrendati on
because those two rules originated with the -- with the
Cal.

And so the CCJ took the entirety of the ALA s
proposal regarding its sentencing notions under
advisenent. It's ny understanding that the CCJ has now
endorsed the proposal, and it is now back before the
Suprene Court Rules Committee.

But the rules that the proposal addresses, they
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require defendants to raise certain sentencing errors
i nvolving fees, fines, tinme served in a post-sentencing
notion in order to preserve the rules for appeal.

So it's a -- there are a serious of calculation
rul es that have the court do certain calcul ations
regarding tinme served regarding fees and fines after a
convi ction has been entered. And to preserve rights
regarding errors on those issues under the new versions
of the rules, the argunents about alleged errors have to
be included in post-sentencing notions to preserve them
for appeal.

So as a result, the appellate counsel can no
| onger chall enge a defendant's fines and fees or raise
| ssues regardi ng a defendant's sentencing credit on
appeal wi thout there being a notion filed first. Common
procedure that applies in many appellate settings where
you have to put sonething into a post-judgnent notion in
order to raise it before the appellate court. That's
now explicit under these rules.

And this gets to the heart of the matter: At
| east one circuit court decided to charge indigent
defendants to file these post-sentencing notions about
| nproper fees or about inproper calculation of

sentencing credit, and fromthe ALA s vantage point,
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i nposing a fee to challenge fines and fees that were
erroneously entered just didn't make sense. It didn't
seemto be consistent with the spirit of the Rule. It
didn't seemto be consistent with what the Suprene Court
I ntended. So the proposal addresses that issue, and
addresses it by just waiving the fees that woul d be
associ ated with those noti ons.

Subject to further questions, the ALA would ask
the Commttee to adopt both of those proposals, and that
concl udes ny remarks unl ess anyone has any questions
that | can address.

CHAI RMAN HANSEN:  Thank you, any questions from
the Commttee?

Thank you.

MR, HORVATH. Thank you, all.

CHAI RVAN HANSEN: Qur next speaker is April
Oterberg. | hope | said that correctly. April is from
the 1 SBA. You are here to discuss Proposal 22-06 which
I's before us on anending Rule 5.1 and 8.4. Thank you.

M5. APRIL OITERBERG  Good nor ni ng.

Li ke he said, nmy nane is April Oterberg. [|'m
here today speaking on behalf of the IlIlinois State Bar
Associ ation in favor of the Proposal 22-06.

That proposal originated with the | SBA s
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standi ng comm ttee on professional conduct. 1've been a
menber of that conmttee for 11 years. |'ve served as
vice chair and the chair of that commttee when this
proposal was working its way through the | SBA governance
and approval process. | practice here in Chicago where
I"ma partner at Jenner & Block, co-chair of our |aw
firm defense practice.

Proposal 22-06 seeks anendnents to the Illinois
Rul es of Professional Conduct 8.4, which is the
overarchi ng Rul e that governs professional m sconduct,
and to Illinois Rule of Professional Conduct 5.1, which
Is the Rule setting out the responsibilities of
partners, managers, and supervisory |lawers. Qur
proposal to anend these rules seeks to address nore
clearly and to make it professional m sconduct to commt
harassnent and discrimnation in the practice of |aw

Thi s proposal began with our | SBA committee
setting the issues in the fall of 2020. The debate at
that time concerned ABA nodel Rule 8.4(g), which was
passed by the ABA in 2016 and which was the subject of a
prom nent ethics opinion by the ABA in the sunmer of
2020.

Qur commttee assessed the issues, devel oped

speci fic proposed anendnents to the Illinois rules, and
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t hen wound those proposals through the |ISBA, including
various commttees, Board of Governors, and then
ultimately the General Assenbly |ast year. The | SBA
approved the proposal, and it went onto the Suprene
Court for consideration. The Suprene Court's
Pr of essi onal Responsibility Commttee then considered
t he proposal and nmade a few nodifications, which ['l]
address in ny remarks today. The result of all of these
steps is the proposal that the ISBA is presenting and
supporting today.

| give you this background because this was not
a snap reconmmendation by the | SBA to sinply adopt the
ABA nodel Rule. It was not. And our proposal differs
fromthe nodel Rule in several material ways. Qur
proposal is one that | believe is a |ong overdue step to
addressing discrimnation and harassnment in the
profession here in Illinois. Is it a perfect proposal?
No. It's a balance of various conpeting considerations
| ike the rest of the rules of professional conduct.

A perfect proposal probably does not exist. |Is
It a constitutional proposal? | believe so. And is it
a proposal that is worthwhile for the Court to adopt? |
absol utely believe so, and | hope you wll cone to the

sane concl usi on.
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So that gets nme to the why of the proposal.
Several of the witten objections in the record suggest
the proposal is effectively a renedy in search of a
problem That's not the case.

First, the existing rul es have notable and
meani ngf ul gaps when it conmes to addressing
di scrimnation and harassnment. No current Rule of
prof essi onal conduct specifically makes it professional
m sconduct to engage in harassnent in the day-to-day
practice of law. The word "harassnent" is nowhere
mentioned in the current Rule 8.4. If it occurs, it
must fit under sone under Rul e of professional conduct
or be left unaddressed.

Sone of the objectors have subjected that Rule
8.4(d) prohibits harassnent. It's a different part of
the Rule. But that portion of the Rule states only
that, quote, "It is professional m sconduct for a | awer
to engage in conduct that is prejudicial to the
adm ni stration of justice." It is ironic that sonme of
t hose who object to our proposal on vagueness grounds

al so argue that Rule 8.4(d), which nowhere even nentions

harassnment at all, is somehow a better way for the
profession to regul ate instances of harassnent. It is
not .

312.236.6936

Fax 312.236,6968 LEXITAS



© 00 N oo o b~ w N P

N N N NN R R, R R R R R R
A W N P O © 0O N O O M W N B O

Supreme Court Rules Committee Proposal

Public Hearing - 11/15/2023 Page 28

This is not to say that the concept of
harassnent is foreign to the Rul es of Professional
Conduct. Harassnment is prohibited in certain
comuni cations under Rule 3.5(c), which relates to juror
communi cations, and also Rule 7.3 related to
solicitation of clients.

The current 8.4(j), Rule 8.4(j), addresses
discrimnation, but it also contains a substantial gap.
It prohibits lawers fromengaging in discrimnation
that, quote, "Reflects adversely on the |awer's fitness
as a lawer if such conduct also violates a statute
prohi biting such conduct. On top of that" -- and this
s nost inportant -- "the ARDC cannot even initiate a
charge of professional m sconduct unless and until there
has been a full and final adjudication of the statutory
viol ation."

That standard of adjudication is nowhere found
anywhere else in the Rules of Professional Conduct. The
ARDC s hands are tied. For exanple, if a matter
settles, as many are wanting to do, | would think the
ARDC woul dn't be able to pursue the professional
m sconduct issue related to that discrimnation. The
result is that 8.4(j) has rarely, if ever, been used to

address discrimnatory m sconduct.
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Second, discrimnation and harassnment are
ongoi ng problens in our profession that very nuch denmand
additional renedies. The earlier speaker fromthe CBA
descri bed some of the studies related to sexual
harassnent, to take just one exanple, and of course the
exanpl es of bias and discrimnation in the profession
are real. They are out there. W can and should do
better.

Di scrimnation and harassnent can and do
prejudice the admnistration of justice. Such conduct
al so underm nes confidence in the | egal profession,
deapens the public distrust and negative view towards
| awyers, and above all is harnful and hurtful to each of
us when we witness it or when we are targets of it.

That brings ne to the specifics of our proposal.
Let ne nmake this clear at the outset: Qur proposal is
not a copy of ABA Mddel Rule 8.4(g). Several of the
witten objections anal yze our proposal as though it is
the nodel Rule, and it is not. W took the ABA Rule --
or the ABA | anguage as a starting point, which is the
practice here in Illinois, but we also inproved upon it
to make it right for Illinois.

So let's ook at the key aspects of the

| anguage:
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First, Proposed Rule 8.4(j) addresses harassnent
and di scrimnation, quote, "In the practice of |aw."

The ABA nodel Rule, by contrast, prohibits harassnent or
discrimnation related to the practice of law CQur
proposal is narrower and intentionally so. The conduct
must be in the practice of law, not related to it.

Proposed Conment 3 then clarifies what conduct
in the practice of law actually neans. |t includes
representing clients, interacting with w tnesses,
co-workers, and others when representing clients,
operating or managing a law firmor |aw practice, and
participating in |awrel ated professional activities,
such as bar association events.

Now, sone of the objections suggest that this is
too vague or that it's used wthin too nuch persona
conduct, but | disagree. |In each instance, the |isted
situation has a direct tie to the practice of law. The
first involves representation of clients; the second,

I nteractions with others when representing clients; the
third, managing a | aw practice; and the fourth,
participating in |lawrelated professional activities or
events. Situations where the |awer is appearing or
attending as a lawer. It's not enough to limt the

Rule to court-related interactions that certain of you
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have suggested. That would ignore a substantial part of
t he profession who never sets foot in court.

Moreover, it is inportant for the Rule to
address discrimnatory harassi ng conduct that occurs in
the various settings where we know it's taking place,
and that includes places |ike professional events.

Second, the proposed Rul e incorporates a usual
measure of | awer know edge into what is defined as
prohi bited conduct. It enconpasses conduct that the
| awyer, quote, "Knows or reasonably should know
constitutes the prohibited harassnent or
discrimnation." This knows or reasonably should know
standard is found throughout the Illinois rules. It is
not strict liability, nor is it a standard that rewards
manuf act ured professed ignorance. It's a mddle ground.

It pegs directly to definitions of those terns
found in Rule 1.0, governing term nol ogy and rules.
"Knows" denotes actual know edge of the fact in
question. That's in Rule 1.0(f). "Reasonably should
know' denotes that a | awyer of reasonabl e prudence and
conpet ence woul d ascertain the matter in question.
That's in Rule 1.0(j).

Third, the proposed Rule defines appropriately

the sort of harassing or discrimnatory conduct that is
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prohibited. This requires balancing, and | do think
this proposal strikes the right balance. For exanple,
we proposed to prohibit harassnent or discrimnation on
the basis of one or nore protected characteristics or

cl asses.

This is not nerely speech that soneone finds
of fensive, as sone of the objectors claim |It's speech
that the | awer knows or reasonably should know is
harassnment or discrimnation on the basis of the |isted
classes and in the practice of law. Those are all key
nodifiers and limters on the scope of this provision
and they provide bal ance.

Proposed Comrent 3(a) provides further
definition regarding the nature of the |imting conduct.
A nunber of the aspects of this comment are unique to
this proposal and not found in the nodel Rule version,
such as a statenment at the outset confirmng both that
the rules are rules of reason and that whether conduct
violates 8.4(j) quote, "Mist be judged in context and
froman objectively reasonabl e perspective."

Proposed comment 3(a) also nakes clear that the
substantive | aw of discrimnation and harassnent mnay
gui de the application of Rule 8.4(j) and that findings

on such issues fromother bodies may be relevant. It
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does not nake adjudication of that other |aw a
prerequisite for discipline, but it does permt the ARDC
and the involved | awer to look to that law for specific
gui dance.

And with respect to the termdiscrimnation
specifically, the original |SBA proposal before
nodi fication by the Court's Professional Responsibility
Commttee stated in the Rule itself that the kind of
discrimnation that is professional m sconduct is,
quote, "unlawful discrimnation based on one or nore of
the identified classes or characteristics.”

The | SBA made that proposal because we
recogni zed the law on discrimnation is changi ng and
evol ving, and al though an adj udi cation shoul d not be
required to inpose professional discipline, that |aw
does have a role to play here. W continue to support
the insertion of the word "unlawful" as a qualifier to
discrimnation, particularly if it will help address
sone of the concerns expressed about this proposed Rule
change.

Fourth, the proposed Rule expressly pars out
certain conduct or speech. |In particular, the Rule does
not affect the ability to accept, decline, or wthdraw

fromrepresentation; the |awer's exercise of
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constitutional rights, such as the right to free
expression; and the |awer's ability to advocate for,
assist, or advise a client.

The | SBA' s proposal -- proposed | anguage goes
farther than the ABA nodel Rule by expressly
acknow edgi ng | awers' constitutional rights and that
the rules do not limt the exercise of such rights. The
| SBA proposal put this |language in the very Rule itself,
not in the comment. The proposal now within the comnment
is a reflection of the Court's Professional
Responsibility Commttee. W continue to support the
approach of putting it in the Rule itself, again, if
that will help alleviate concerns about the Rule's
scope.

Fifth, Comrent 4 to Rule 8.4(j) includes
addi tional |anguage to nmake certain additional pieces
clear, such as that the Rule does not bar diversity and
inclusion efforts that are otherwise reflected in the
prof essional CLE credit.

And, sixth, briefly touching on Rule 5.1, which
concerns the responsibilities of supervisory |awers,
the | SBA' s proposing a nodest change, just additional
| anguage to an existing coment.

Specifically, we would propose to revise Conment
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2 to expressly acknow edge that part of a |lawer's job

I n managing a firmor supervising other | awers includes
I npl ementing procedures designed to facilitate a firm
environnent free of harassnment and di scrimnation
prohibited by Rule 8.4(j). This is not a true
substanti ve change because a | awer in a supervisory
role already has obligations to take steps to ensure
subordi nate's conpliances with the rules, but we do
thinks it's an inportant addition to that particul ar

rol e.

And let ne just briefly address a coupl e of
other matters, and then, of course, |I'l|l be happy to
respond to the panel's questions.

Wth respect to the First Anmendnent, | do not
believe that the First Anmendnent concerns that have been
expressed by the objectors provide a reason to reject to
proposed Rul e change.

For one, Proposed Rule 8.4()) addresses conduct
as well as instances of verbal activity, and |I saw no
contention in the objections that there is a
constitutional right to engage in the conduct of
di scrim nation or harassnent.

As to vagueness, | think the standards are a bit

different here. Lawers are trained to evaluate the
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meani ng of words used in rules, and with a proposal that
uses many of the very sane words used throughout the
Rul es of Professional Conduct.

Above all, the proposal itself makes abundantly
clear that the constitutionally protected speech,
conduct is excluded and cannot conprise professional
m sconduct. What that neans is that a | awer cannot be
subj ected to professional discipline for such protected
speech.

O course | awers have First Amendnent rights,
but those rights are not absolute. There are other
I nstances where the Rul es of Professional Conduct
regul ate speech. Those range fromrul es regarding the
respective rights of other persons. There's rules
regardi ng commentary on judiciary and those running for
office. Al of those rules regulate speech in sone way
as part of the profession.

No Rule of law or a Rule of Professional Conduct
can possibly set out all of the circunstances in which
It does or or doesn't apply. Adopting a Rule, however,
regardi ng harassnent and discrimnation is chall enging
preci sely because it requires a bal anci ng of several
| nportant concerns and conpeting interests, but | do

believe -- and | hope all of you believe -- that our
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profession is truly a profession, not just a job, not
even just a career. That neans sonething. W have a
responsibility to uphold ourselves to standards of what
is and what is not acceptable in our great profession.

We need to do better in the areas of
di scrimnation and harassnent, and | think we can.
These proposed Rule changes are a step in the right
direction, and so | ask the Commttee to recomend t hat
the Suprenme Court approve this proposal. |'mhappy to
take any questions the Committee has.

CHAI RVAN HANSEN:  Thank you.

Comm ttee nenbers, any questions?

Ckay. Thank you very nuch. W appreciate it.

MS. OITERBERG  Thank you.

CHAI RMAN HANSEN: The next speaker is David
Duggan.

MR. DAVI D DUGGAN: Thank you. Good norni ng.

My nane is David Grayson Duggan, to be
di sti ngui shed from anot her Davi d Duggan who was
di sbarred about 20 years ago. |'ve had to bear that
cross for several years because creditors and court
cl erks confused us.

|'ve been an Illinois |awer for 42 years and a

New York | awer for 43 years. |'malso the son of an
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[Ilinois |awer who was a Marine JAG officer, and the
great nephew of two Illinois |awers, one of which was a
circuit court judge. |'ve never been disciplined,
censured, or had any adverse determ nations assessed
agai nst nme by any court, judicial agency, or any other
body. |'ve never been arrested, cited, or received so
much as a speeding ticket in 43 years.

The last 30 years |'ve been a solo practitioner
W thout clerical staff or any support, representing a
variety of persons in both civil and crimnal matters in
both state and federal courts, nost of those being on
the I ower end of the soci oeconom c scal e.

You m ght wonder why | am here opposing this
Rule 8.4(j). I'mat the end of ny career. | don't own
a legal office. | don't solicit clients for causes. |
have no present intent to hire anybody.

The reason is sinple: [I'ma Christian. And as
a Christian, | could not, consistent with nmy Christian
faith, ever entertain the notion of hiring a Miuslim
attorney to work for ne regardl ess of whether a Mislim
contai ned an oath to defend the the Constitution for a
non-Muslim | cannot bring nyself to rely on the work
of soneone whose world view differs so starkly from

m ne.
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The reason is that the |awer's fundanental job
Is to have advocacy, which itself depends on the trust
whi ch the | awyer inposes on both the client as well as
anybody working for him If | cannot trust soneone that
may have an ulterior notive trying to inpose Sharia | aw
in this country, then that trust and the advocacy on
which it depends goes out the w ndow.

The prior Rule at |east required that a court or
adm ni strative agency find that the | awer has engaged
in an unlawful discrimnatory act and the finding of the
court or adm nistrative agency has becone final and
enforceabl e and any right of judicial review has been
[inaudi ble]. No such protection can be found in this,
and every |lawer could be victimof a zeal ous ARDC
attorney trying to make his bones by baggi ng an
out spoken nenber of the bar.

Let ne diverge fromthe speculative to a
uni versal exanple. A year ago | was a defendant in an
enmergency no stal king order of protection case because |
had opposed the ordination of a married honosexual nman
W th an adopted daughter. |In addition to witing the
bi shop, | wote a tale, posted it on social nedia about
how this was inconsistent with the Christian gospel.

This newly ordai ned mnister used these two acts
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of First Amendnent protected activity to petition the
circuit court for an order of protection against ne,
claimng that | threatened himand his famly and that
constituted harassnent. $80,000-plus and a trip to the
[1linois appellate court later, the circuit court
di sm ssed the case and vacated the order.

My actions were conpletely consistent wwth ny
rights as a citizen of the United States to protest a
public act which violated ny conscious. D scussions
between ny | awers and the | awers representing both the
priest and the di ocese and the parish which enpl oyed
him the |awer said that he had reported ny conduct to
the FBI and the Chicago Police Departnment. He later
threatened to contact the ARDC

If Rule 8.4(j) is enacted, ny opposition to
ordai n honosexual s acting as mnisters of the gospel of
Jesus Christ would be subject to scrutiny. No |egal
systemworthy of the nanme subservient to the
Constitution for nmy father was willing to sacrifice his
life, which | swore to uphold when I was sworn into both
New York and Illinois can allow that.

| urge you to reject this intrusion into the
lives of |awers who serve a higher calling as a citizen

and servant of God. Thank you.
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CHAI RMAN HANSEN:. Thank you. Appreciate it.

Are there any questions for M. Duggan?

Thank you, sir.

Qur next speaker, Sally -- and |I'm probably not
going to say this right -- Wagennaker.

M5. SALLY WAGENMAKER:  \Wagennaker .

CHAI RVAN HANSEN:  Wagenmaker. Thank you.

Go ahead.

M5. WAGENMAKER:  Thank you, nenbers of the
Commi ttee.

My nane is Sally Wagenmaker. | appreciate the
opportunity to speak here today. | lead a law firmhere
in Chicago. W have about a dozen attorneys. 1've been

an attorney for over 30 years.

|'"d like to highlight certain sections of the
joint comment that | submtted, which was joined by
nearly 60 other Illinois licensed attorneys. That joint
comment addresses the matters raised by Ms. OQterberg
and ot her supporters of the proposal. | speak
personal |y here asking that the proposed Rule 8.4(j) not
be anmended as proposed.

Simlarly to the ABA nodel Rule, the Illinois
version of this proposed Rule sweeps too far. |t raises

grave constitutional problens, notw thstandi ng the nod

312.236.6936
877.653.6736
Fax 312.236.6968

LEXITAS



© 00 N oo o b~ w N P

N N N NN R R, R R R R R R
A W N P O © 0O N O O M W N B O

Supreme Court Rules Committee Proposal

Public Hearing - 11/15/2023 Page 42

to, quote, "lawyers' expression of views of matters of
public concern as constitutionally protected,” and ||
expl ain that.

This overbreadth is particularly of concern
since the rules, as per Comment 3(a), are to be judged
in terns of context. Well, whose context? How? And at
what cost? A lawers very livelihood? And wth what
type of recourse for potential error or |icensing
authority overreach? None. That is too nuch,
especially in light of the proposed rule's severe
constitutional defects and enornous potential harmto
I ndi vi dual attorneys. The current Rule is sufficient.
Not hi ng further is warranted.

Qur joint comrent is extensive and sets forth
many i nportant points, each of which is sufficient to
end this inquiry and stop. Oher states have made this
sanme conclusion correctly so, protecting | awers' rights
wi t hout any resulting harmto others.

Here are six points, each of which I wll
address briefly:

First, people do not surrender their First
Amendnent speech rights when they becone attorneys,

I ncludi ng when they act in their professional capacities

as |lawers. The word "bal anci ng" has been put forth.

312.236.6936

Fax 312.236,6968 LEXITAS



© 00 N oo o b~ w N P

N N N NN R R, R R R R R R
A W N P O © 0O N O O M W N B O

Supreme Court Rules Committee Proposal

Public Hearing - 11/15/2023 Page 43
There's no bal ancing here. W have First Amendnent
rights that are to be protected, and |I'Il explain that

nore and ot her speakers followng ne will do so as well.

The ABA itself has acknow edged this very
principle, as noted in our joint comment. Specifically
the ABA has stated, quote, "That nmuch speech by a | awer
falls at the core at the First Amendnent when
bal anci ng. "

Further, the Suprene Court has never recogni zed,
quot e, "professional speech”" as a category of
| esser-protected expression and has repeatedly
adnoni shed that no such new cl assification be created.
That's fromthe ABA, not fromnme. Such protection was
expressly recogni zed by the Suprenme Court in the N FLA
case, which is in the last few years, and is cited in
our joint comment.

I n particular, the Suprenme Court recognized that
quote, "Regulating the content of professional speech
| nposes the inherent risk that the governnent seeks not
to advance a legitimte regulatory goal, but to suppress
unpopul ar i deas and information."

Attorneys thus do not surrender their
constitutional rights when they enter the |egal

profession or subject themto sone sort of bal ancing
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test as sonebody m ght deem best, and that includes when
they're speaking in their professional capacities. In
ot her words, the state, Illinois and no other state, may
violate attorneys' constitutional rights under the guise
of professional regul ation.

Second, conduct is at issue here. |If
proposed rul es prohibit harassnent and di scrimnation,
and under the proposed Rul e procure speech can
constitute both harassnent and discrimnation. And the
Comment 3(a) of the proposal expressly prohibits what it
call s verbal conduct, which, of course, is a euphem sm
for speech and the joint conment goes into a | ot of
detail there.

Third, significant opposition to the proposed
rule, even the Illinois version, | submt that the
nodi fications that Ms. Oterberg spoke of, are not
sufficient but rather opposition is already expressed it
I s overwhel mng and the problens were not fixed in the
[1'linois version. Another speaker today wll further
address countervailing argunents as asserted today and
t hrough the coments and support of the Rule.

But keep in mnd that when the ABA opened up the
nodel Rul e, which again, is very, very simlar here,

there were a total of 481 comments and of those 481
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comments, 470 opposed them so that's sonething to take
very, very seriously, and nost of themwere on the
grounds of the ruling unconstitutional, the sanme defects
exi st here, state's attorney general have al so
resoundingly criticized the nodel Rule along with dozens
of | aw professors and, again, the problens have not been
fixed here in Illinois.

Fourth, the proposed Rule is unconstitutionally
vague. It remains so. And as |awers, we need to be --
to pay careful attention to definition. |'msure every
singl e one of you have understood that in spades. As a
supervising attorney nyself, | speak constantly about
t he decision of words and we are | awyers and words have
nmeani ng, words have power, so we have to be very careful
with how we define our words. That problemhere in this
context raises significant First Amendnment concerns
because of the obvious chilling effect on free speech.

Anong ot her things, the proposed Rule prohibits
attorneys from engagi ng i n harassnent as you' ve heard.
What is harassnent? |Is it what the |aw says? |Is it
what | say? |Is it what soneone mght interpret? Do |
feel harassed? Am| actually harassed? W're in the
context of attorney |icensing when people's livelihoods

are at stake and no redress is avail abl e beyond the
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i censing board. That vagueness is untenabl e.

Mor eover, as many of us know, we live in a
constantly changi ng culture, indeed we have a cancel
cul ture, what was acceptabl e yesterday or perhaps a few
years ago, suddenly is no |longer so, and we're seeing
that, that the | andscape continues to shift. | can
bring up countl ess exanpl es and maybe you can think of
sone yourselves. It's not fair and, indeed, it's
unconstitutional for an attorney's I|ikelihood and
reputation to be mred in such changi ng circunstances,
especially those that may be right for abuse and
cancel i ng.

Because the term harassnent as used in the
proposed role is vague, it allows those charged with
enforcing the rules of professional conduct to enforce
the proposed Rule arbitrarily and selectively. A
vagueness woul d show an attorney's speech, not know ng
what harassnent is, where it begins and ends, and
therefore will be forced to sensor their free speech
rights in an effort to avoid violating the proposed
Rul e.

These concerns are especially problematic, even
abhorrent for a profession that is rounded in justice

and the opportunity to speak up for clients and for
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ourselves. The termdiscrimnation is |ikew se
unconstitutionally vague. Unfortunately the problens
have not been solved with the Illinois version.

A key question is what | egal standards? Is it
the aw? Maybe. |It's unclear though, and that's
unacceptable for a profession dedicated to a lot, to
| egal standards, to justice, to the Rule of |aw
Anot her speaker following ne will address this further
fromhis experience in working with the legal -- in the
| egal trenches of discrimnation | aw.

What about the term"harnful” howis that to be
used in this attorney discipline context as part of the
Rule? 1Is it egregious harn? Is it material harn? |Is
it any harnf? As we've worked with contracts in our
various | egal jobs we think of those words as very
i nportant. Wat kind of harn? Wat does that nean?
What does it nmean to breach the contract? Wo does it
mean to be sanctionable as an attorney? Is it in the
eyes of the beholder? |It's supposed to be reasonabl e,
what's reasonabl e? Faced with such dizzying and
I ntimdating potential applications, a cautious attorney
woul d nost certainly be inclined to shrink back from
activities, speech and contact that should be entirely

unsanctionable. Note, too, that sone speech nmay be
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of fensive, stating nmy beliefs and opi nions and val ues
may be of fensive, maybe it would be offensive to ne if
you state your val ues, your beliefs, and opinions, but
doing so isn't necessarily unethical. It mght violate
the proposed Rule, but | don't think it should be
unet hical. Again, many exanples nay cone to mnd for
you and there are sonme listed in our joint comment.

Last, what does that phrase "in the practice of
| aw' nmean? The Illinois proposed Rule has nodified the
nodel Rule, but it still is unacceptably vague. Wat if
| talk to sonmeone at church or my book club or ny
sport's activity organi zati on about sonething that could
be deened of fensive or discrimnatory or harnful, again,
we have those words and we don't know what they nmean as
| awyers. O fensive to whon? Harnful to whon? What if
| debate deep questions of Judeo Christian doctrine
about Biblical sexuality and whether --

CHAI RVAN HANSEN: Hol d on. You need to stop for
a second. We need to get the mc fixed. |t appears
there is.

M5. WAGENMAKER: Ckay. G eat.

CHAI RVAN HANSEN:  Well, we'll just speak |oudly
and conti nue. How about that.

M5. WAGENMAKER:  Speaki ng about the practice of
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| aw and it's vagueness, what if | want to debate deep
questi ons of Judeo Christian doctrine about Biblical
sexual ity at work or sonmewhere else? |s adultery a sin?
| s sane sex activity norally wong? That m ght be
harnful to sonme. |Is it sanctionable is the question.
But should -- the bigger question, should the price tag
of practicing |law be now that | cannot engage in these
di scussions, | can't belong to these groups, |I'mafraid
of losing ny livelihood and the opportunity to serve
others as | have done for over 30 years. Again, there
are so many exanples. As noted in our joint comment,
not even the chair of the ABA policy and i npl enentation
comm ttee, when asked, could identify what the phrase
related to the practice of law and | can submt that in

the practice of lawis no better. H's answer was it's

extraordinarily broad. | don't know where it begins or
where it ends. |In the practice of law, I'mstill not
sure. |If soneone cones up and asks nme a | egal question

informally or if I"'mat ny workplace and tal ki ng about
various issues wwth ny staff, is that in the practice of
law? | think so.

My fifth point, and on a related note, the
propose Rule still is unconstitutional in the sense of

bei ng overbroad. A key question here is -- and really
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the goal of any attorney ethical Rule is, what should
render an attorney unfit to practice |law or otherw se
sanctionabl e? Certainly not belonging to organizations
that adhere to | ong established traditional religious
organi zations with Biblical sexuality standards as is
true today. Such activities nmay be consi dered offensive
to sonme, and we can read about that in the news, but
that fact is not -- should not disqualify anyone from
practicing | aw because a proposed Rule would prohibit a
broad swath of protected speech and woul d show t he
| awyers constitutionally protected speech. The proposed
Rul e woul d not pass constitutional nuster. Qur
prof essi on shoul d be about diversity of thought with
robust and, hopefully, fruitful dialogue, not censoring
or chilling peach.

Sixth, and last in nmy conments, the proposed
Rule will -- would violate attorneys' free exercise of
religion and free association rights. |nescapable
tension here exists. The solution is not to adopt a
proposed Rule. There is other solutions out there that
have been rai sed between courts issues, training, al
sorts of renedies. |'ma nmenber of the Christian |egal
society, a national organization wth chapters all over

the country. | should not have to forfeit that
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menbership as a cost of practicing |aw, any nore than
any attorney should forfeit nenbership or other

i nvol venment in other organi zations that may engage in
activities that could be considered harassnent or

di scrimnation and under this proposed Rule.

|"ve al so been a female attorney for a | ong
time. | have been subject to harassnent before. |
won't go into those details. |'ve never needed this
type of a rule for any type of protection for other
redress, and | wouldn't want to jeopardize ny or other
attorney's free speech or religious freedomrights
through this rule. 1 also certainly wouldn't want to
damage our profession through such a vague overbroad and
ot herwi se problematic rule as so many ot her have al ready
recogni zed with respect to the ABA nodel rule and other
states that contain simlar defects.

I n conclusion, and thank you for |istening, and
as explained in the extensive comments submtted, and
this will be further addressed at today's hearing,
proposed Rule 8.4(j) should be rejected. Let's avoid
the nyriad constitutional and other enornous problens
with this proposed Rule and, instead, rely on other
avai l abl e I egal renedies that are already in place which

are sufficient to protect and to foster high standards

312.236.6936
877.653.6736
Fax 312.236.6968

Page 51

LEXITAS



© 00 N oo o b~ w N P

N N N NN R R, R R R R R R
A W N P O © 0O N O O M W N B O

Supreme Court Rules Committee Proposal

Public Hearing - 11/15/2023 Page 52

for our |egal profession.

Thank you. |'mhappy to listen to questions.

CHAI RVAN HANSEN: Yeah. | have one questions.
So the comments nentioned when you're di scussing what
constitutes discrimnation or harassnent, the coments
specifically say that the substantive |aw of
anti-discrimnation and anti-harassnment statutes in case
| aw may gui de the application of paragraph J and the
eval uation of whether specific conduct constitutes
di scrimnation or harassnent. |s your position that
doesn't go far enough or doesn't --

M5. WAGENMAKER:  It's insufficient to say "may
guide,” | nmean again, as |lawers, words have power and
that is very hard interpret, may guide, nust guide, mnust
dictate, nust determne. |It's unclear what that neans.

CHAI RVAN HANSEN:  Ckay.

O her questions?

kay. Thank you very nuch.

Next, Jeff Fow er.

MR. FOALER: Perhaps showi ng what kind of |awer
| am may it please the commttee.

My nane is Jeffrey Fower. [|'m speaking in
opposition to proposal 22-6 today. | amthe current

chairman of the board of the Christian Legal Society,
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and to that extent, | commend your attention to the
comments that the Christian | egal society has submtted.
| think they're conprehensive and pretty good, although
| didn't have any hand at all in drafting themwhich is
probably why they're conprehensive and pretty good.

| "' m speaki ng here today froma different
perspective. |'m speaking here today as a | abor
enpl oynent attorney who has spent ny entire career
dealing with discrimnation and harassnent issues here
in Chicago. | want to be very, very clear. Sexual
harassnent and di scrim nation has absolutely no pl ace
what soever in our profession. Period. But we're not
tal ki ng about sexual harassnent and discrimnation in a
vacuum here. The Illinois Human Ri ghts Act already
prohi bits sexual harassnment and discrimnation as it
relates to enployers. It prohibits it as it relates to
publ i ¢ accommodations, and last | |ooked, nost |aw firns
are enployers. The |aw already requires enployers to
provide training. W provide -- ny firm-- provides
training for law firnms as enployers on sexual harassnent
| ssues and has done so for years. I'ma little bit
cauti ous about saying that because of sounds
self-serving when | state nmy next statement. | think

22-05 is great. And that's the problem |Is that
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despite the fact that we've been litigating sexual
harassnment and di scrim nation clains for decades,
despite the fact that there have been multimllion
dol l ar judgnents against |law firnms on sexual harassnent
and di scrimnation issues, those concepts really are not
wel | understood, not even by regul ar attorneys, |et

al one by the public.

People regularly say or think that they've been
di scri m nated agai nst when they haven't. People think
that they've been harassed because a supervisor wants
themto do their job. That's not harassnent.

The problem-- and so I think the training and
education is absolutely crucial, but it's the fact that
t hese concepts are so m sunderstood that's part of the
probl em here. The national organization that's
responsi ble for enforcing discrimnation and harassnent
Is the U S. Equal Enploynent Opportunity Conm ssion, and
technically with the way that a discrimnation or
harassnment charge is started it to file a charge with
the EEOC, then it goes through its investigation process
and after that, it can go to Court. According to the
EECC in '21, 17.4 percent of all charges were resol ved
based on the nerits in favor of the conplaint. 17

percent. The year before that, it was 15 percent.
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What that neans is that nore than 4 out of 5
conpl aints are deened by this neutral agency to be
baseless. In California, there was a recent study that
said that nunber was nore |ike 2 percent. And | have to
say that's nore |like ny own experience.

The -- for enployers, discrimnation and
harassnent charges are just part of the cost of doing
busi ness. You know, once you decide to enpl oy sonebody,
there's costs associated with that, and that includes
responding to charges. | regularly counsel enployers

that despite the fact that you are effectively being

called racist or sexist or any other "ist," you have to
step back and not take these allegations personally.
That you have to treat this as a business decision and
deal with it on that kind of basis. That nust not be
the case for Illinois lawers. W can't allow our
profession to denigrate into a business |ike that.
W -- you know, |I'mvery, very proud of the fact that in
ny entire career | have never once faced any kind of
ARDC charge, any form of discipline, any inquiry of any
kind. | think -- I"mreally proud of that.

But | also don't think I'munusual in that way.
| think that our profession is filled with peopl e that

are focused on trying to always do the right thing. Are
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there sone bad apples? O course. But we live today in
a society that nore and nore if soneone disagrees wth
me, that's ny call to action to go to war agai nst them
Sinmply because there's a disagreenent. |n other words,
If I don't actively support what they believe, |I'mthe
eneny. And then when |I'mthe eneny, that justifies

conplaints, it justifies everything el se.

You know, | heard the reference earlier that
there's alimtation in the law -- in the proposal here
sayi ng "reasonably should know. " Really? | have never

ran across anybody who believes that they' ve been

di scrim nated agai nst or harassed who woul d say, you
know, did the other side reasonably should know t hat
what they were doing was wong. O course not. |If they
believe they were discrimnated or harassed, it doesn't
matter why, they will automatically believe that the
other side was evil and did it on purpose. Wat the
effect of this is that it exposes the |lawers in
I[1linois to basel ess charges. Now, whether it's 98
percent basel ess or 83 percent baseless, it doesn't
matter, but it transitions us to having to respond to

t hese things so that responding to ARDC charges becones
the normrather than sonmething to avoid at all costs.

The issue here is not just statistics. | have
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been for years serving as a facilitator for the Illinois
Suprene Court's comm ssion on professionalism and for

t hose of you who don't know, that at the beginning of
every |l aw school class, there's an orientation program
and the Illinois Suprenme Court has one of the justices
come in and speak to the students on the issue of

prof essionalismand ethics and as part of that, there's
a breakout session where the students are separated into
groups and there are |lawers |ike ne who cone in and
hel p | ead di scussions on issues of ethics. One of the
things that | have always appreciated is the conm ssion
has provi ded scenarios, and one of those scenarios is
exactly on point here. The scenario has two parts, and
the idea is you' re supposed to give part Ato half of
the students and part B to the other half of the
students, and the scenario is tell the story of a
conflict between a law firm partner and a young fenal e
bl ack associate that ultimately concludes in she's
feeling |like she's been discrimnated agai nst when the
reality is when you hear this fromeach of their

di fferent perspectives, both of them are reasonabl e,
legitimate entirely good faith people trying to do the
right thing, but forgive me for the Star Trek reference,

we don't have the WMulcan mnd nelt. W don't have the
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ability to understand what ot her peopl e are thinking.

W see what they do, we interpret that according to our
own | enses based upon our own experience, SO we
attribute things to themthat may not be true. | would
|l ove, if you all would permt, | would |love to circulate
the copies of the scenarios that | was referring to from
the Illinois Suprenme Court Conm ssion.

CHAl RVAN HANSEN:.  We' Il pick them up when you
finish.

MR. FOALER: The other aspect that | want to
address is that in our |legal profession there are dozens
of what | call affinity partners. You know, in addition
to the all-purpose bar associations, the state bar
associ ations, the county bar associations, there are
dozens of groups of people who get together because of
sonmething that's unique to them

The Wonen's Bar Associ ati on, nakes sense. \Wen
you |l ook at their website, as | did yesterday, if you
| ook at the photos of the board of directors, it's all
wonen. |t nakes sense. It should be that way. The
Musl i m Bar Association is an exanple, The Decal ogue
Soci ety of Lawyers, where on their website they say, For
over 80 years, Decal ogue has supported Jew sh |awers in

the legal conmmunity in Chicago and throughout Illinois.
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These affinity bar groups are inportant and they're an
| nportant part of our profession.

In 2017, Vincent Cornelius, who was then
president of the Illinois State Bar Association wote to
all of the |ISBA nenbers, quote, "I've been struck by a
common thenme across each ethnic and mnority bar
associ ation | have visited, acceptance and bel onging. |
consi stently heard acconplished | awers say it was in
t he conpany of such bar associations that they felt
enbraced, encouraged, or just understood." Adopting
proposal 22-06 says, "To all whose association is based
on race, sex, religion, ethnicity, or any other
protected characteristic, your desire to feel enbraced,
encouraged, or just plain accepted is wong." W can't
all ow that because it would be an affiliation based upon
the characteristic that woul d be presuned by others to
excl ude because they woul d feel discrimnated against or
har assed because this group says, we're for this group
and not for you. W should not be going that far.
Enacti ng proposal 22-6 as proposed wll do one of two
things. As | nentioned a mnute ago, it will either
turn our ethics rules into new battl egrounds for soci al
| ssues where being subject of an ARDC conpl ai nt becones

the normrather than sonething to avoid at all costs.
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O it wll chill Tawers willingness to participate in
wor t hy conduct, worthy causes because of fear that if
this other person doesn't know exactly what |I'm

t hi nki ng, they may m sconstrue and | nmay get a beef.
That's not the situation that we want to prosper or
encour age.

Again, | want to enphasize, | don't denigrate
anybody' s feelings about sexual harassnent, but this
doesn't deal with just sexual harassnment. | think that
there are provisions already in a place, you know, the
only exanple that |'ve heard today that doesn't actually

cover it be is, you know, if there was conduct during a

Bar Association function, that doesn't -- it's not
covered under the Illinois Human Rights Act, | get it.
It's not covered under federal law, | get it. But I

al so can't imagi ne any organi zation that would all ow
conduct like that to continue. There would be renedies.

But wth that, even if there isn't, the better
approach is the approach taken by the Hawaii Suprene
Court that went effective in -- on January 1st, 2022,
amending their Rule 8.4(g) to specifically address
sexual harassment. | would support that. 1| know the
Christian Legal Society would support that.

As the comment earlier, there's no perfect
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solution. | think that the best solution would be to
enact the training, see how that goes, see what the next
steps are, but if the conmttee or the Court were to
concl ude that sone additional action is required, |
strongly recommend to you what the Hawaii Suprene Court
ruled. And, again, | have copies of that as well that
1 --

CHAI RVAN HANSEN: Great. Thank you. Any
questions for M. Fow er?

Thank you very nuch.

MR. FOALER: Thank you very nuch.

CHAI RMAN HANSEN:  GCkay. Next speaker, Patrick
Eckl er.

MR. PATRI CK ECKLER  Good norning. Thank you
for the opportunity to speak with you today about this
| nportant proposal. M/ statenents today are ny own and
not made on behal f of any organization which I'ma
menber, including ny firmor its clients.

In the many years that | have witten and spoken
on issues related to nodel rule 8.4(g) on nultiple
publications and CLEs and other forum | |earn sonething
new every tinme | pick up the proposal, and one of those
new t hi ngs was sonet hing that the previous speaker

mentioned and | want to put it into the record so we're
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tailored to sexual harassment. The -- both

which as he we say in our comrent, has no pl
practice of |aw

VWhat 8.4(h) in the Hawaii Rul e says
a professional capacity, a |lawer shall not
sexual harassnment." Period. Sinple. Strai

No inplications of First Amendnent problens.

what the professional capacity is.

In the course of client representati

| egal education conferences or events.

narromy -- or clearly, | would rather say.

rule neans -- not includes, not related to,

clear on what the Hawaii Rule 8.4(h) is. It

nodi fication of 5.1, as well as the other comrents from

this list earlier today, relate to sexual harassnent,

I nplications of any other issues. It deals wth the
issue. If the issue to be addressed is sexual

harassnent, then say it. And then they go on to define

I nteractions with coworkers or personnel jurors,
W t nesses, operation and managenent of a law firm Coes

on further, and then Bar Associ ation, bar organizati on,

And then it defines sexual harassnent very

-- nmeans unwel cone sexual advances, request for sexual

favors, and other verbal or physical harassnent of a

IS narrowy

a proposed

ace in the

Is this, "In
engage in
ght f or war d.

No

on,

Under this

cl ear words
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sexual nature which a reasonable | awyer woul d know are
of fensive. There are no First Amendnent problens there.
There is no unclarity. It is very clear as to what is
bei ng prohi bited.

A simlar rule could be drafted that dealt with
discrimnation. That is in conformty with current |aw
and not -- doesn't run afoul of the First Amendnent, and
we woul dn't be here opposing this. W would all say,
sure, that is a fine rule. That is what the Rule should
be. But that's not what we have. Wat we have is a
proposal to kill a nosquito with a cinder block, and it
m sses bot h.

And so let nme turn to the problens with the
proposal and the comments offered in support. The
witten comments in support of 22-06 contain no
citations to all except for a reference to the appellate
court opinion in Geenburg, which is a case that dealt
with standing only at the appellate court, and tw ce
found Pennsyl vania's version -- which for reasons
addressed in our comment, which | will talk about today
-- is different substantively fromthe Illinois
proposal .

They -- they m scharacterize about what the

proposal provides, what other states, other simlar
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rules have said. And there's a failure to really engage
with what's proposed, and we heard nore of that from Ms.
Oterberg earlier today, and |I'l|l address those when |
get done with ny prepared conments.

As with nearly every argunent in favor of Mbdel
Rule 8.4(g) and its progeny since its adoption by the
ABA in 2016, the position of the proponents is that the
bar regularity of this case, the ARDC, is to be trusted
with broad authority over |awer's speech, instead of
evening attenpting to neet this high burden, the | SBA
states in its comments that, quote, "doing sonething,"”
end quote, apparently anything, is what is required to
address harassnment and discrimnation in a profession.
But do sonet hing about the scope of a problemthat they
fail to qualify.

The proponents have cone forward w th nothing
conpelling of a proposal, instead what Proponents have
offered in their witten comments is a self-reported
survey of no scientific value fromthe coment in the
wonen | awers on guard and a cl assroom survey of |aw
students referenced in coment of the institute for
i nclusion or for profession. Neither provides any basis
that Illinois |awers are ranpant sexual harassers and

discrimnators that justifies nodifying the current
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version of Rule 8.4(j).

The current rule, unlike the proposal, keeps the
ARDC focused on its core m ssion of addressing uniquely
| awyer-rel ated regul ation issues, client conmunication,
or lack of it, trust accounting, conflicts and the |ike.
If the Illinois |awers are to be -- if Illinois | awers
were as the proponents descri bed, one woul d expect to
find on the review of the ARDC website, nore than four
prosecutions under 8.4(j) since 2005.

Only one in the last nine years. |ndeed, three
of the four prosecutions are on reciprocal petitions.

So that's one prosecution in 18 years. | understand
that there may be a chill on people willing to make a
claimor to advance it, but | would expect we'd find
nore than one prosecution in 18 years.

As set forth in exhaustive detail wth extensive
reference to applicable | aw and commentary about the
scholars of the First Amendnent are the numerous
affirmatives with the proposal. The reason there is no
simlar |egal defense of the proposal by the supporters
IS because there sinply is not one that can conply with
the Constitution that requires -- what the Constitution
requi res when seeking to abridge a fundanmental right.

In the case of the First Anmendnent, it is the
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chill that is the damage in the first instance and if
enacted, the proposal will chill lawers' speech. The
| SBA comment correctly notes that the Illinois

di sci plinary process is not a star channel [phonetic]
and that is true, but what |awer is going to get
anywhere near exposing thenselves to a conplaint under
this proposal, if enacted?

| ndeed, ny discussions with others, on this
proposal in seeking other individual |awers and groups
to oppose it and offer coments on it, many | awers
refuse to even comment on the Rule, to stand where | am
standi ng where others have and to offer coments out of
fear of what wll be thought of them

This Rule hasn't even passed and it is chilling
speech because people are afraid of what will be thought
I f they oppose this Rule. Wth that, as set forth in ny
witten comment of discrimnation and harassnment, have
no place in the practice law. But contrary to the
supporters' position, that is not the question
presented. The question presented is how to address
t hat i ssue.

| submt that the current version of 8.4 (])
does that appropriately, both substantively and

procedurally. It is that substance procedure that is so
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| acking for the proposal. Despite being aware of the
rules in other states --New York in particular, and as
referenced in the SBA's comment -- the | SBA chose to

i gnore the | anguage of that rule and the constitutional
carve out (contained therein. | referenced that
specifically in our -- inthis link to in our conment.

The | SBA al so chose, in the face of the Suprene
Court decision this summer in Counterman v. Col orado,
show ng how di sconnected the ISBAis fromthe First
Amendnent jurisprudence to weave an unconstitutionally
obj ective standard for one of the nmeans of determ ning
mens rea of the speaker. This is a standard projected
I n the Pennsyl vania version of the Rul e because
Pennsyl vania only has an objective standard -- or, |I'm
sorry, a subjective standard for what the | awer knows,
not what knows or should know It's the should know
that isn't there and that is inproper under the
Count er man case.

There are just sonme of the proposal that show
the lack of care with which this proposal was drafted.
| heard Ms. Oterberg describe a year's |l ong process.
They apparently didn't engage with the | aw on the issue,
and it's evidenced in their commentary. It isn't any

reference to the law. Al lawers take an oath to
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uphold the state and federal constitutions.

In the face of an obviously constitutionally
| nproper proposal, the obligation of this Commttee is
to recommend that it be rejected bring the Suprene
Court. The current version of 8.4 (j) is both
substantively and procedurally proper and correctly
bal ances the interests and the practical realities of
the ARDC s capabilities. It does not burden the ARDC in
t he fashi on sought by the proponents to do sonething
about which they have conme forward with no evi dence of
support that exists.

| want to address a couple of coments that
Ms. Qtterberg made. First, with regards to her comment
that it is a balanced proposal. That sinply flies in
the face of what the Constitution requires. The
bal ancing test with regards to the First Amendnent is
startling and dangerous as set forth by the Suprene
Court in Brown versus Entertai nment Merchants and al so
the United States versus Stevens when the Suprene Court
said, quote, "The First Amendnent's guarantee of free
speech does not extend only to categories of speech that
survive at ad hoc bal ancing of relative social costs and
benefits. The First Amendnent itself reflects the

j udgnent by the Anerican people that the benefits of its
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restrictions on the governnent outweigh the costs. Qur
Constitution forecloses any attenpt to revise the
judgnent sinply on the basis that sone speech is not
worth it." End quote.

Ms. Oterberg referenced that the word
"discrimnation" is not in the current version of
8.4(j). To the contrary, it's there three tinmes, the
word "discrimnation” or "discrimnatory" is there.

It's there because it references the kinds of things
that can get a |lawer in trouble for professiona

m sconduct, follow ng an adj udi cated proceeding in the
forumwhere we send those itens.

Ms. Oterberg also referenced that it doesn't --
the Rule doesn't intend to go beyond the practice of |aw
wth regards to social events. It's directly in the
Rule. It says, "Social events connected with the
practice of |aw. "

So, yes, it does deal with those things, they
haven't narrowed it. |It's exactly the expansive scope
that the ABA adopted in that regard and as
Ms. Wagenmaker pointed out, related to an in, there's no
substantive difference there, yeah the word i s changed,
t he neani ng hasn't.

The know edge standards that |'ve referenced
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Is -- is in comment 3A, says "objectively reasonable
perspective." That is a standard that the Suprene Court

expressly rejected, not five nonths ago. So there

are -- the other speech rules that Ms. Oterberg
referenced all deal with conduct and speech that rel ates
to the admnistration of justice and they are
appropriate and they are | ong-standing and there is
certainly no unfettered First Amendnent right, but the
current speech codes that | awers have to abi de by,
speech we can't nmake underneath 1.6, speech we nust nake
under 3.3 to disclose, because we have both conpell ed
speech and forbi dden speech, but those deal with the

adm ni stration of justice.

For all of those reasons and the reasons set
forth in our cooment, we ask that proposal 22-06 be
rej ected.

Thank you very much.

CHAI RVAN HANSEN: Thank you. | have one
question I'd like to ask. You referenced the anount of
prosecutions under 8.4 (j) in the ARDC, isn't the
counter that has been brought forth part of the problem
and the Rule is, no charge of professional m sconduct
may be brought pursuant in this paragraph until a Court

or adm ni stration agency or a conpetent jurisdiction has
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found the | awyer has engaged in an unl awf ul
discrimnatory act and that that finding has becone
final and enforceable, so is it part of the problemthat
the ARDC can't bring anything forward because nost of

t hese cases are settled and you won't have anyt hi ng
until you have a final, nonappeal able Rule and thus we
have only the four prosecutions under that act because
those are the only four that had that final ruling from
an adm ni strative agency?

MR. ECKLER: Two responses. The first is that
that is a response -- so if -- as we point out in our
comment, we have one of two things. Either there are no
charges bei ng brought against |awers and there's not
no -- this is a solution in search of a problem or we
have a situation where the ARDC sinply isn't doi ng what
it's supposed to do under what it already has the
ability to do. You would expect if this was as bad as
t hey thought, as bad as they claimthat it is, you would
expect to see far nore than four and only one that
originated in Illinois.

But the requirenent of an adjudication gets to,
are we going to turn the ARDC i nto an appoi nted agency?
Because that's -- that's what we're | ooking at, because

iIf we're going to replace the EECC the IIlinois
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Departnent of Human Rights, the -- and the Courts after
that, wth the ARDC as it relates to |lawers. Are

| awyers -- is that really what the ARDC has the funding,
the skills, the training, the staff to handle? |Is

that -- if it's as bad as they claim then we're going
to change entirely the focus of the ARDC, and doesn't
the ARDC al ready have a big enough problemtrying to
deal wth trust accounting and client conmmrunication
anong ot her issues that are specific to | awers?

So | agree that that nunber is problematic, but
it's problematic for the proponents of the proposal, not
for the objectors.

CHAI RVAN HANSEN:  Any ot her questions?

MR. ECKLER: Thank you very nuch.

CHAI RMVAN HANSEN: Al right. Thank you.

Qur final speaker, M ke Wang.

MR. WANG.  Good nor ni ng.

CHAI RVAN HANSEN:  Good nor ni ng.

MR MKE WANG My nane is Mke Wang. [|'Ill keep
ny comments brief. | think it's still norning actually.
So hopefully this will be the best news -- the best news

of the day is that | don't plan to talk for 10 m nutes.
So, briefly, | do agree and support several of

t he others who spoke just before ne just now wth the
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| ast few regarding the cooments as well in regards to
Proposal 22-06. And for the record, ny opinion and ny

t houghts are purely mne personally. They don't
represent ny enployer or anyone el se or any

organi zation. So thank you, again, for seeking input on
proposal 22-06 to anend the Illinois rules of

prof essi onal conduct 8.4(j).

Al though | do applaud the efforts to prevent
harassnent, discrimnation in the |egal profession, |
bel i eve that approving a vague and overbroad Rule |ike
proposed Rule 8.4 (j), one that potentially hinges on
the First Amendnent rights of Illinois attorneys is not
the tool to acconplish this, especially when the
existing rules, | believe, are nore than sufficient.

Proposed Rule 8.4(j), as stated before, |
believe it's just sinply a nodified version of ABA Model
Rul e 8.4(g) which was adopted by the ABA in 2016, and
after seven years of deliberations in the United States
across the country, only two states, Vernont and New
Mexi co, have fully adopted this Rule. In contrast, at
| east 14 states have concluded after a careful study
t hat ABA Model Rule 8.4(g) is both unconstitutional and
unwor kabl e.

And the Suprene Court of Wsconsin, | believe is
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the latest state to reject the ABA Mddel Rule 8.4(g), so
just a few nonths ago in July of 2023. A nunber of
scholars that characterize ABA Mbdel Rule 8.4(g) as a
speech code for |lawers, the |ate professor Ronald

Rot unda, a highly respected scholar in constitutional

| aw and | egal ethics has warned that this nodel Rule
threatens | awers' First Amendnent rights and regarding
the new Rul e, he and anot her professor wote in the 2017
and 2018 edition of Legal Ethics that the |lawers' desk
book on professional responsibility that the ABA s
efforts are well-intentioned but raise problens of
vagueness, overbred, and chilling protected speech under
the First Amendnent.

And since -- so I'mjust going to conclude right
here. So | believe that Illinois attorneys should not
be subject to a Rule that closely resenbl es one of
questionabl e constitutionality. | respectfully request
that we fully reject Proposal 22-06 and |eave 8.4 (j) as
currently witten.

Thank you for your consideration.

CHAI RMVAN HANSEN:  Thank you. | appreciate that.
Anybody have any questions?

Thank you very nuch for your tine.

MR. WANG  Thank you.
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(12: 08 p.m,

CHAI RMVAN HANSEN:. That w Il concl ude our public
hearing. W want to thank all of the speakers and we

will now adjourn into our committee neeting. Thank you.

proceedi ngs concl uded.)
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STATE OF I LLINO S
SS.
COUNTY OF COOK

N N

CERTI FI CATE OF REPORTER

| sai ah Roberts, being first duly sworn, on
oath says that he is a Certified Shorthand Reporter,
Regi st ered Professional Reporter doing business in the
Cty of Chicago, County of Cook and the State of
[111inois;

That he reported in shorthand the proceedi ngs
had at the foregoing Public Hearing;

And that the foregoing is a true and correct
transcript of his shorthand notes so taken as aforesaid
and contains, to the best of his ability, all the

proceedi ngs had at the said Public Hearing.

Ml [

sai ah Roberts, CSR, RPR
I 1i nois CSR #084- 004890

I
I
SUBSCRI BED AND SWORN TO

before me this 30th day of
January A D., 2024.

/ .
! Y [T ) JENNIFER E. RIVES
(‘ C/ﬂ ﬁi OFFICIAL SEAL
Notary Public - State of lllinois
My Commission Expires Aug 27, 2025

NOTARY PUBLI C
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