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III. THE OPINION VIOLATES NUMEROUS PRINCIPLES OF
STATUTORY INTERPRETATION AND RELIES ON

ERRONEOUS CASE LAW TO REWRITE EXCEPTION 4) ...
Palm v. Holocker, 2017 IL App (3d) 170087
A. The Opinion violates no less than twelve different principles
of statutory interpretation,
1. The Opinion never examined the plain language of
L L T T——
lllinois Graphics v. Nickum, 159 111.2d 469 (1994) ...
2. The Opinion never found the statute vague or
WD, im0

Nowak v. City of Country Club Hills, 2011 IL 111838

People v. Laubscher, 183 111.2d 330 (1998) ...

3. The Opinion searches the statute for an incorrect
hidden meaning

People v. Laubscher, 183 111.2d 330 (1998)

Palm v. Holocker, 2017 IL App (3d) 170087 .

People ex rel. Dept. of Professional Regulation v. Manos,
202 T1.2d 563 (2002)
Defilippis v. Gardner, 368 111.App.3d 1092

(2nd Dist. 2006)
Inre D.H. exrel. Powell, 319 11l.App.3d 771

(1st Dist. 2001)

Reagan v. Searcy, 323 Ill.App.3d 393 (5th Dist. 2001)

Parkson v. Central DuPage Hospital, 105 Ill.App.3d 850
(1st Dist. 1982)

Palm v. Holocker, 2017 IL App (3d) 170087

iii
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4. The Opinion expands a privilege in derogation of the
COMMON IAW | et 21
People ex rel. Dept. of Professional Regulation v. Manos,

202 T11.2d 563 (2002) 21
Adams v. Northern Illinois Gas Co., 211 111.2d 32 (2004) 21

5. The Opinion renders part of the statute superfluous_____ 21
In re Detention of Lieberman, 201 111.2d 300 (2002) 21

6. The Opinion construes the statute against common
1aW FIGRES s 22
Schultz v. Performance Lighting, Inc., 2013 1L 115738 22

(3 The Opinion expands an evidentiary privilege 22
People v. Sevedo, 2017 IL App (1st) 152541 . 22

8. The Opinion defines one phrase with a different
PRFASE e 22
I S. Ct. R 215 22-23
Palm v. Holocker,2017 IL App (3d) 170087 . ... 23
People ex rel. Illinois Dept. of Labor v. E.R H.

Enterprises, 2013 IL 115106 o 23

9. The Opinion takes comparative language out of
COMECXE ||| oooeeeeeeeeeeeseeeesesesssssessssssesssssssssssssasensenes 23
People ex rel. lllinois Dept. of Labor v. E.R.H.

Enterprises, 2013 1L 115106 o 23
LS. Ct R 215 23-24

10.  The Opinion relies on a Rule that has no bearing
OTLEHR MG, o oo e 24
Doe v. Weinzweig, 2015 IL App (Ist) 133424 . 24

v
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11.  The Opinion utilizes an extrinsic aid the legislature

did motdraft e 24
People v. Boyce, 2015 IL 117108 o 24
12. The Opinion violates public policy. ... 25
Independent Trust Corp. v. Kansas Bankers Sur. Co.,
2011 IL App (1st) 093294 25
Weingart v. Department of Labor, 122 111.2d 1 (1988) . 25
Clark v. Children’s Memorial Hosp., 2011 IL 108656 25
Petrillo v. Syntex Laboratories, Inc., 148 1lL.App.3d 581
(Ist Dist. 1980) 25
625 ILCS 5/1-100 et seq... 26
People v. Jung, 192 111L.2d 1 (2000) o 26
B. The two cases relied on by the Opinion are no longer
good law and were never well-reasoned 27

1. Kraima and Pritchard have been abrogated by
more-recent caselaw . 27

Kraima v. Ausman, 365 1l1l.App.3d 530 (1st Dist. 2006) 27

Pritchard v. SwedishAmerican Hospital, 191 11l.App.3d

388 (2nd Dist. 1989) s 27
People v. Botsis, 388 Ill.App.3d 422 (1st Dist. 2009) . 28
Inre Anders, 304 llLApp.3d 117 (2nd Dist. 1999) . 28
2, Kraima and Pritchard were wrongly decided_ 28

Pritchard v. SwedishAmerican Hospital, 191 1ll.App.3d

388 (2nd Dist. 1989) 28

Petrillo v. Syntex Laboratories, Inc., 148 11l.App.3d 581

(Ist Dist. 1986) 29430
A%
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IV.  THE OPINION’S HOLDING IS DANGEROUS AND ILLOGICAL 31
A. The Opinion will increase the risk of death and injury
I TIINOIS e 31
Palm v. Holocker,2017 IL App (3d) 170087 . 31
625 ILCS 5/1-100, er seq. . 32
People v. Botsis, 388 I1l.App.3d 422 (1st Dist. 2009) . 32
B The Opinion allows defendants to affirmatively place a
plaintiff’s condition in issue, but not the reverse_ 33
D.Cov. SA, 178 I.2d 551 (1997) e 33
Palm v. Holocker, 2017 IL App (3d) 170087 ... 34
T35TLCS 5/8-B02.. ... 34
s No other privacy-based privilege places privacy above
thie SaTLY OF DUNRES,.......onsumnin s 35
[Il. R. Prof'T Conduct R. 1.6(¢) ... 36
TA0 TLCS 10/ 36
D. The Opinion is a solution in search of a problem_ .. 36
Palm v. Holocker, 2017 IL App (3d) 170087 . 37
Vision Point of Sale, Inc. v. Haas, 226 111.2d 334 (2007) ... 37
E. Fundamental fairness and substantial justice would demand
the Opinion’s version of the privilege yield every time it was
BRI, ...\ TR e i AP SBASEAED 37
D.C.v. SA, 178 11.2d 551 (1997) e, 37-38
Vv CONCLUSION 39
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ISSUES PRESENTED

1. Does the statutory physician-patient privilege allow a defendant to conceal
a relevant medical condition from discovery?

2; Did the Appellate Court erroneously interpret the litigation exception to
the statutory physician-patient privilege as only applying when a defendant raises an
affirmative defense based on a medical condition?

3. [s a driver’s medical condition that may impair the ability to drive

irrelevant in a claim against that driver?
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STATEMENT OF JURISDICTION

[llinois Supreme Court Rule 315 confers jurisdiction upon this Court. The
Appellate Court, Third District, published its opinion on December 11, 2017. Palm v.
Holocker, 2017 IL App (3d) 170087; (A9)." Appellant timely filed a Petition for Leave
to Appeal with this Court on January 12, 2018. On March 21, 2018, this Court allowed

the Petition for Leave to Appeal. (A19)

! Citations to A reference the appendix. Citations to C reference the record on appeal.
Citations to R reference the hearing transcripts.

3
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STANDARD OF REVIEW

An order compelling discovery allegedly protected by a statutory privilege is
reviewed de novo. Klaine v. Southern Illinois Hosp. Services, 2016 1L 118217, §13. The
interpretation of a statute is a question of law subject to de novo review. Brunton v.

Kruger, 2015 IL 117663, 924.
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STATUTE INVOLVED

735 ILCS 5/8-802 (Public Act 99-78 (eff. July 20, 2015)). Physician and patient.
Physician and patient. No physician or surgeon shall be permitted to disclose any
information he or she may have acquired in attending any patient in a professional
character, necessary to enable him or her professionally to serve the patient, except only
... (4) in all actions brought by or against the patient, his or her personal representative, a
beneficiary under a policy of insurance, or the executor or administrator of his or her

estate wherein the patient's physical or mental condition is an issue .... 2

? The full text of the statute appears in the appendix at page Al.
5
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a dozen traffic citations against Ruben in the past two decades. (R24) Scarlett’s counsel
argued that based on the public information of Ruben’s driving record, the facts of the
collision, and Ruben’s discovery answers, Scarlett needed to know “does he have three
optometrists who are occasionally clearing him to drive at different times or giving
whatever report has to be given,” and “what other doctors does he have that might have
provided him criticism or not of his limitations in his ability to drive.” (R24-25)

Judge Keith found the discovery sought by Scarlett was relevant: “I don’t want
any fishing expeditions. But what I have here ... is a response that says that there are
some, or at least intimates there are some driving restrictions or at least some concerns
based on diabetes. We have the allegation that we have a turn and I didn’t see you. ... So
it does raise the issue of whether or not sight is a question here.” (R27) Judge Keith held
Scarlett’s counsel “has got a legitimate reasonable cause to believe that there could be
some sight problems here that could have been related to this accident, and he’s got a
right to look for that. He can’t go on a fishing expedition, but he certainly can look for it
based on what I know here today.” (R28) Judge Keith found that Ruben having a
driver’s license at the time “doesn’t make any difference about peripheral vision. He is
making a turn. And if his vision is restricted, that’s relevant to this case.” (R29)

Scarlett’s Motion was granted. (C103) Ruben’s counsel was held in contempt for
refusing to comply with the discovery order, (C105) and a daily fine was imposed until
the discovery was answered. (C107) Ruben and his counsel appealed. (C110)

V. The Appellate Court reverses the discovery order.
On December 11, 2017, the Appellate Court, Third District, entered an Opinion

reversing the trial court. Palm v. Holocker, 2017 IL App (3d) 170087; (A9). The Opinion
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held Exception (4) to the physician-patient privilege statute, which states the privilege
does not apply in any action brought by or against the patient in which the patient’s
mental or physical condition is an issue, only applies when “defendants affirmatively
place their health at issue when they utilize a physical or mental condition to defend the
case.” Id. at Y25; (A16). The Opinion also held Ruben’s medical condition has “no
bearing on his liability. Holocker’s driving, not the reason for his driving, is at issue; he
either drove negligently or he did not.” Id. at §26; (A16).

On March 21, 2018, this Court allowed Scarlett’s Petition for Leave to Appeal.

(A19)
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medical records in DUI action); People v. Botsis, 388 1l1l.App.3d 422, 435 (1st Dist. 2009)
(doctor’s instructions not to drive in reckless homicide action); People v. Popeck, 385
I1L.App.3d 806, 809-810 (4th Dist. 2008) (non-blood draw medical records in DUI
action); In re Anders, 304 11l.App.3d 117, 123 (2nd Dist. 1999) (mental health records in
Sexually Violent Persons Commitment Act proceeding); People v. Nohren, 283
IlL.App.3d 753, 762 (4th Dist. 1996) (blood draw medical records in DUI action); People
v. Wilber, 279 1ll.App.3d 462, 468 (4th Dist. 1996) (statement to paramedics that
defendant “had 6 to 8 beers prior to the collision™ in reckless homicide action); People v.
Krause, 273 1ll.App.3d 59 (3rd Dist. 1995) (statement to paramedics in aggravated DUI
action); Galindo v. Riddell, Inc., 107 lll.App.3d 139, 148 (3rd Dist. 1982) (injured
plaintiff’s medical records in product liability action). In contrast to these decisions, the
Opinion could locate only two cases holding otherwise, both of which pre-date cases
cited here from the same appellate district. See Section III.B., infra. The overwhelming
majority of cases in Illinois apply Exception (4) as written.

How Exception (4) applies to a medical condition impairing the ability to drive
was already addressed in People v. Botsis, 388 Ill.App.3d 422 (1st Dist. 2009). In Botsis,
the defendant lost consciousness while driving, causing a crash that killed one person and
injured another. Botsis, 388 Ill.App.3d at 425. The People charged the defendant with
reckless homicide, offering the defendant’s medical history of losing consciousness and
his physicians’ instructions that he not drive as evidence of recklessness. /d. at 426-28.
The defendant raised the physician-patient privilege, claiming the statute protected his
medical history from disclosure, including the condition causing his loss of consciousness

and the instructions not to drive. /d. at 434. The Appellate Court, First District, rejected

14
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this argument, citing Exception (4): “Defendant lost consciousness at some point before
the crash. Because his physical and mental condition during the crash is relevant in
determining the issue of recklessness, the privilege exception applied to defendant’s
disclosures to the paramedics on the scene, [his doctors], as well as to his related medical
records.” Id. at 435.

The plain language of the statute was examined in People v. Krause, 273
I1l.App.3d 59 (3rd Dist. 1995). In Krause, the trial court granted the defendant’s motion
in limine to exclude statements he made to paramedics regarding his alcohol
consumption, citing the privilege. Krause, 273 1ll. App.3d at 60-61. The trial court held
the defendant’s “health” was not an issue in the case, but the Appellate Court disagreed:
“the exception plainly refers to the patient’s mental and physical ‘condition,” which is
irrefutably an element of the offense and an issue....” Id. at 62. The court also held,
based on the language of the statute, that Exception (4) “must be construed as extending
to ‘all actions,” criminal, civil or administrative.” Id. at 63.

These cases all support the statute’s plain and ordinary meaning. Botsis and
Krause also establish two important points for this case in particular: (1) a medical
condition that impairs the ability drive is a “physical condition” within the meaning of the
statute, and (2) the condition’s relevance to an element of the charge makes the condition
“an issue.” The only question that remains for the instant case is if Ruben Holocker’s
condition is “an issue” for Exception (4) to apply. The answer to that question lies in

basic principles of negligence.

15
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C. Ruben’s physical condition is “an issue” as used in Exception (4)
because any impairment changes his duty of care.

Scarlett’s complaint alleges Ruben was negligent. (C1-2) To succeed, Scarlett
must plead and prove the elements of negligence: (1) that Ruben owed her a duty of care,
(2) that he breached that duty, and (3) that the breach was the proximate cause of her
injuries. State Farm Fire and Casualty Company v. Welbourne, 2017 IL App (3d)
160231, 915. The duty of care is to act as an ordinarily careful or reasonably prudent
person under the same circumstances. /d.

Those “same circumstances” include the allegedly negligent actor’s physical
condition. The Restatement explains: “If the actor is ill or otherwise physically disabled,
the standard of conduct to which he must conform to avoid being negligent is that of a
reasonable man under like disability.” Restatement (Second) of Torts § 283C (1965). As
such, illnesses or physical disabilities are “treated merely as part of the ‘circumstances’
under which a reasonable man must act. Thus the standard of conduct for a blind man
becomes that of a reasonable man who is blind.”” Restatement (Second) of Torts § 283C,
comment a (1965). Notably, known risks create higher duties: “an automobile driver
who suddenly and quite unexpectedly suffers a heart attack does not become negligent
when he loses control of his car and drives it in a manner which would otherwise be
unreasonable; but one who knows that he is subject to such attacks may be negligent in
driving at all.” Restatement (Second) of Torts § 283C, comment ¢ (1965). This section’s
reasoning has been cited favorably in Illinois. See Borus v. Yellow Cab Co., 52 Ill.App.3d
194, 201 (1st Dist. 1977).

Whatever the “diabetic reasons™ are that necessitate a physician giving a report

on Ruben’s ability to drive, be it diabetic retinopathy harming his vision or some other

16
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issue....” IIl. S. Ct. R. 215(d) (eff. March 28, 2011).” The comments state that “[m]ere
allegations are insufficient to place a party’s mental or physical condition ‘in issue.”” /d.,
Committee Comments (adopted Mar. 28, 2011). The Opinion then concludes “in issue™
does not mean “relevant.” Palm, 2017 IL App (3d) 170087, 923; (A15-16).

Even when two statutes share identical definitions, “there can be critical
differences in context, or limiting language elsewhere in one statute, that qualifies the
term in question.” People ex rel. lllinois Dept. of Labor v. E.R.H. Enterprises, 2013 IL
115106, 929 (the phrase “public utility” is not “literally consonant™ with “public utility
company”). Yet in this instance, not only do the phrases not share identical definitions,
they are not even the same words—the statute refers to “an issue” while the Rule refers to
when a “condition is thereby placed in issue....” Even outside of their vastly different
contexts, these two phrases are not the same, so what “in issue” means has no bearing on
“an issue.”

0 The Opinion takes comparative language out of context.

This Court warns against transplanting definitions from one source to another
because the context of usage matters. /d. Yet that is exactly what the Opinion did with no
examination of context. The Rule comment the Opinion seizes on is referencing the need
for documentary evidence to justify an impartial medical examination, because the Rule
requires conflicting “testimony, reports or other documentation....” Ill. S. Ct. R. 215(d)
(eff. March 28, 2011). The reason the comment says allegations are not enough is
because the Rule demands more than allegation. Thus, the comment describes the type of

evidence necessary to meet the requirement for a very specific procedural rule to apply.

3 The Rule was amended effective January 1, 2018 after the Opinion was issued. The
amendment made no substantive changes.

23
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did not draft the Supreme Court Rule committee comments, and the policy concerns for
the privilege will never be found there. The legislature’s policy cannot be found in
something the legislature did not create.

12.  The Opinion violates public policy.

Statutes are expressions of Illinois public policy. Independent Trust Corp. v.
Kansas Bankers Sur. Co., 2011 IL App (1st) 093294, 925. Courts must be wary against
installing their own notions of policy under the guise of statutory interpretation. Weingart
v. Department of Labor, 122 111.2d 1, 15 (1988). If a question of law must be based, in
whole or in part, on public policy, the court does not make such policy. Clark v.
Children’s Memorial Hosp., 2011 IL 108656, §79. Rather, the court discerns the public
policy of Illinois as expressed by its constitution, statutes, and long-standing case law. Id.

Since the Opinion deemed it necessary to turn to extrinsic aids, it should have
turned to the ones that would actually reveal the public policy behind the statute. The
statute is a balancing act, and the “privilege and the relevant exceptions thereto (#2, 3,
and 4) reflect a sound public policy which respects both society’s desire for privacy and
its desire to see that the truth is reached in civil disputes.” Petrillo v. Syntex Laboratories,
Inc., 148 1ll.App.3d 581, 603 (1st Dist. 1986). The legislature struck that balance by
excepting the privilege from litigation in which (1) the patient is a party and (2) the
patient’s condition is an issue. If the patient is not a party, the condition is privileged. If
litigation is not occurring, the condition is privileged. If the condition is not relevant, the
condition is privileged. But otherwise, and in order to reach society’s goal that our courts
be arbiters of justice based on truth and not on formulaic games of evidentiary hide-the-

ball, the exception applies.

25
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elements of the charge of reckless homicide against him. Botsis, 388 Ill. App.3d at 435.
The Second District did the same to Pritchard when it ruled in Anders, holding the
Sexually Violent Person’s Commitment Act made the respondent’s mental condition an
issue. Anders, 304 111.App.3d at 123.

Botsis and Anders do not apply the “affirmatively placed in issue” rationale, and
neither do any of the other cases applying Exception (4). The Opinion chose to follow
Kraima and Pritchard despite both the more-recent cases and the vast majority of cases
on the subject holding the opposite. Kraima and Pritchard have miniscule precedential
value in light of the other, newer decisions on Exception (4). That the Opinion offers
these two cases to support its holding without even a citation to the cases incongruous
with it (let alone discussing or distinguishing them) is highly unusual.

2. Kraima and Pritchard were wrongly decided.

Just like the Opinion, neither Kraima nor Pritchard discuss the actual language of
the statute when holding a statutory privilege in derogation of the common law should
expand beyond its text. Ignoring the statutory language directly at odds with the
“affirmatively placed in issue” “requirement” led these two cases to abuse the same rules
of statutory interpretation as the Opinion, and were wrongly decided as a result.

Reviewing these cases reveals the purported genesis of the “affirmatively placed
in issue” requirement is a solitary sentence taken out of context from one case. The
Opinion cites Kraima, Kraima cites Pritchard, and Pritchard cites the source of the

“affirmatively placed in issue” requirement as Pefrillo v. Syntex Laboratories, Inc., 148

Il App.3d 581 (1st Dist. 1986). Pritchard, 191 TIl.App.3d at 404.

28
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suit. Petrillo ultimately rejected the claim that this waiver gave defense counsel an
absolute right to ex parte conversations with the plaintiff’s physicians: “[w]e are
unwilling to accept the proposition that the legislature intended the consensual waiver of
the physician patient privilege (See, Ill.Rev.Stat. 1983, ch. 110, par. 8-802(4)) to apply to
anything more than the information necessary to ascertain the truth.” /d. at 603.

Petrillo never intended what Kraima, Pritchard, or the Opinion have done.
Petrillo repeatedly defends both Exception (4) and “society’s interest in ascertaining the
truth in civil lawsuits.” /d. at 604. In fact, one of the defendant’s arguments was that
barring ex parte conferences “is tantamount to standing in the way of ascertaining the
truth,” but this was rejected: “A rule barring ex parte conferences ... does not stand in
the way of discovering the truth; it merely regulates the discovery process....” Id. at 606.
The court held that “no ‘truth’ is kept out of court, for the treating physician, as we stated
above, is free to testify as to his opinions and conclusions regarding the mental and
physical condition placed at issue in the plaintiff’s lawsuit.” /d. at 606.

Nothing in Petrillo argues or suggests that Exception (4) be interpreted in some
manner other than its ordinary meaning. In fact, society’s desire that no truth be kept out
of court would be destroyed if Exception (4) were interpreted as the Opinion does, so
Petrillo cannot support the Opinion, Kraima, or Pritchard. All Petrillo says applicable to
Exception (4) is that any investigation into relevant medical conditions in litigation must
be done through formal discovery procedures in that litigation, not ex parte. A “waiver”
of the privilege as discussed in Petrillo is not even an issue—Exception (4) means there

is not a privilege to waive because the privilege simply does not apply in this situation.

30
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Kraima, Pritchard, and the Opinion by extension have misread Petrillo. Petrillo
never intended anyone use the physician-patient privilege as a weapon to keep the truth
hidden, because allowing that would destroy the legislature’s balance between privacy
and justice. The problem with the “affirmatively placed in issue” version of Exception
(4) is obvious—defendants would simply never “affirmatively” place relevant physical
conditions harmful to their defense “in issue,” thus destroying the balance struck by the
statute. Kraima and Pritchard use a misreading of Petrillo and grossly incorrect
statutory interpretation to reach a decision Petrillo would never allow. Destroying
society’s interest in ascertaining the truth in civil suits is not the holding of Petrillo, and
Kraima and Pritchard were wrongly decided as a result. The Opinion relied on faulty
case law, and must be reversed.

IV. THE OPINION’S HOLDING IS DANGEROUS AND ILLOGICAL.

The path the Opinion took to reach the “affirmatively placed in issue” holding 1s
wrong and warrants reversal for its improper statutory interpretation and incorrectly
analyzed case law. But the holding is far worse than the suspect legal reasoning that led
to it. The Opinion is both dangerous and illogical, putting Illinois citizens at risk of
greater harm and placing Illinois courts in a position to struggle with the holding’s
inescapable consequences.

A. The Opinion will increase the risk of death and injury in Illinois.

The Opinion believes only Ruben’s driving is relevant, and “the reason for [his]
driving” is irrelevant. Palm, 2017 IL App (3d) 170087, 26; (A16). This proposition is
not just wrong, it is dangerous. Affirming this finding would radically alter entire

statutes and bodies of law designed to protect Illinois citizens.

31
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I11.2d 551, 564-65 (1997) (holding defendant affirmatively raised plaintiff’s negligence
through allegation of comparative negligence). Ruben bears the burden of proof on his
affirmative defense and Scarlett did not choose to have his affirmative matter pled back
against her.

If Scarlett were intoxicated, and Ruben’s affirmative defense is the only thing
placing that intoxication “in issue,” the only logically consistent result from the Opinion
would be to bar Ruben from discovering anything Scarlett told the hypothetical
paramedics. If a “plaintiff cannot waive someone else’s privilege by merely ... making
certain allegations,” Palm, 2017 IL App (3d) 170087, 424; (A16), then a defendant must
be unable to do the same by merely making certain allegations. Otherwise, defendants
alone get the benefit of the statute and the Opinion’s “affirmatively placed in issue™
requirement despite the statute plainly applying to all actions “brought by or against the
patient ....” 735 ILCS 5/8-802(4). The Opinion prevents plaintiffs from discovering
proof of negligence because the defendant did not choose to be sued, yet allows the same
defendants to discover proof of a plaintiff’s negligence via an affirmative defense that
plaintiffs did not choose to be sued over. Ruben could be driving while legally blind and
no one would ever know, but he could seek discovery into any medical condition he
alleges in an affirmative defense.

This is absurd, unjust, and unconscionable. According to the Opinion, a drunk
driver could kill a deaf child in a cross walk and the only evidence presented to a jury
would be the drunk blaming the deafness of the child. What the Opinion has done is

unbalance the availability of the truth, giving defendants a powerful new tool to escape

34
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conviction and liability by hiding their condition from discovery, while the People and
the injured are left without a remedy.

Still, applying the Opinion to a defendant’s affirmative defenses is just as absurd
as applying it to a plaintiff’s complaint. If Scarlett had told paramedics she was high or
drunk when she entered the intersection, Ruben should be allowed to discover that
information because it goes to contributory negligence and Scarlett’s own fault if she
were unable to see Ruben coming. That is certainly “an issue.” Under the Opinion’s
logic, however, that conversation must be off limits because Ruben’s claim of Scarlett’s
negligence is not one “affirmatively placed in issue” by Scarlett. This situation is just as
unfair as the one before the Court, yet it is the result the Opinion demands, and further
evidence the Opinion was wrongly decided.

C. No other privacy-based privilege places privacy above the safety
of others.

According to the Opinion, so long as the defendant driver does not
“affirmatively” raise their condition, that condition will never be revealed. Make no
mistake, this will be the default scenario. A defendant will never affirmatively raise
voluntary intoxication or knowing impairment as a defense to a car crash, opening
themselves to enhanced charges or damages, when the other option is claiming it was
merely an “accident.” If Ruben’s options to defend this case are telling the jury he (A)
did not see Scarlett and it was an accident, or (B) could not see Scarlett because he is
driving while blind, he is choosing (A) every time to avoid willful and wanton conduct
damages. No one will ever know who is driving with a dangerous medical condition if

the Opinion stands, and these drivers will go right back to driving.
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defendant and plaintiff swapped. Ruben’s medical records would likely completely
absolve Scarlett of the affirmative matter Ruben has pled against her, revealing that

Ruben’s denial of negligence and his attempts to paint Scarlett as the sole proximate
cause of her injuries were a farce.

Allowing Ruben to abuse the privilege to hide proof of his negligence from his
victim, at the same time he blames her for the injuries she sustained when he admittedly
hit her with his truck, is unjust and unconscionable. If the Opinion stands, this Court is
inviting fundamental fairness challenges in every case a defendant invokes the
“affirmatively placed in issue” requirement to hide their criminal, reckless, and negligent
driving, and those challenges would be well-taken. Defendants should not be allowed to
use a privilege designed for candor between a doctor and patient to escape criminal
charges or leave their injured victims without recourse.

V. CONCLUSION.

The legislature never intended the physician-patient privilege to be a weapon for
dangerous drivers to wield against their own victims. The legislature never intended to
give dangerous drivers unilateral control over whether or not the truth of their actions is
brought to light so they may be brought to justice. The legislature never intended to
leave the People and the injured with no recourse against dangerous drivers who choose
to hide all proof of their negligent, reckless, or criminal conduct. But the Opinion allows

all of this. The Opinion is wrong.
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For the foregoing reasons, Scarlett Palm prays the Court reverse the Appellate
Court’s Opinion, affirm the discovery orders of the trial court compelling Ruben
Holocker to answer discovery regarding his medical condition, and for such other and

further relief as the Court deems just and proper.

Respectfully submitted,

SCARLETT PALM, Plaintiff-Appellant,
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Christopher H. Sokn
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