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NATURE OF THE ACTION
The Plaintiff, William Kevin Peach (“Plaintiff”), was involved in a motor vehicle
accident with the Defendant, Lynsey E. McGovern (“Defendant”) in July of 2010 in
Marion County, Illinois. Defendant’s theory at trial was that Plaintiff was not injured as a
result of the accident. The trial court directed a verdict for Plaintiff on the issue of
“negligence,” that is, duty and breach and the jury was instructed solely on the issues of
proximate cause and damages. The jury returned a verdict in favor of Defendant and
against Plaintiff. The trial judge denied Plaintiff’s post-trial motion seeking a new trial
and a judgment notwithstanding the verdict (hereinafter “judgment n.o.v.”) and entered
judgment for Defendant.
On appeal to the Appellate Court of Illinois, Fifth Judicial District (hereinafter
“Appellate Court”), Plaintiff argued that the jury’s verdict in favor of Defendant was
against the manifest weight of the evidence. Despite evidence in the record tending to
show that Plaintiff was not injured as a result of the accident, the Appellate Court
reversed the trial court, overturned the jury’s verdict, and essentially entered a judgment
n.o.v. against Defendant on causation and the existence of damages despite the jury’s
decision. The Appellate Court left only the amount of damages for jury determination in
a retrial, with the amount of his emergency room bills as a minimum.
The Appellate Court also decided that the trial court abused its discretion in
admitting post-accident vehicle photographs, finding that expert testimony was required
before the photos could be admitted.
No questions are raised on the pleadings.
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ISSUES PRESENTED FOR REVIEW
I.

WHETHER THE APPELLATE COURT ERRED IN EFFECTIVELY
ENTERING A JUDGMENT NOTWITHSTANDING THE VERDICT
(“JUDGMENT N.O.V.”) WHILE APPLYING THE “AGAINST THE
MANIFEST WEIGHT OF THE EVIDENCE” STANDARD IN
VIOLATION OF MAPLE AND PEDRICK

II.

WHETHER PLAINTIFF WOULD BE ENTITLED TO A NEW TRIAL
UNDER THE MANIFEST WEIGHT OF THE EVIDENCE STANDARD
WHERE THERE WAS EVIDENCE TO SUPPORT THE JURY’S
VERDICT

III.

WHETHER THE APPELLATE COURT ERRED IN REVERSING THE
JURY’S VERDICT ON PROXIMATE CAUSE AND THE EXISTENCE OF
DAMAGES, WHERE SUBSTANTIAL ISSUES OF FACT AND
CREDIBILITY OF THE WITNESSES WERE AT ISSUE

IV.

WHETHER THE APPELLATE COURT ERRED IN FINDING THAT THE
TRIAL COURT ABUSED ITS DISCRETION BY ALLOWING THE
ADMISSION INTO EVIDENCE OF POST-ACCIDENT VEHICLE
PHOTOGRAPHS WHERE TRIAL COURT DETERMINED THEY WERE
RELEVANT
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STATEMENT OF JURISDICTION
This Court has jurisdiction over this appeal pursuant to Illinois Supreme Court
Rule 315 as Defendant timely filed her Petition for Leave to Appeal from the Opinion of
the Appellate Court of Illinois, Fifth District, which this Court allowed on March 21,
2018.

SUPREME COURT RULES INVOLVED
Illinois Rule of Evidence 401
DEFINITION OF “RELEVANT EVIDENCE”
“Relevant evidence” means evidence having any tendency to make the existence of any
fact that is of consequence to the determination of the action more probable or less probable
than it would be without the evidence.

Illinois Rule of Evidence 402
RELEVANT EVIDENCE GENERALLY ADMISSIBLE;
IRRELEVANT EVIDENCE INADMISSIBLE
All relevant evidence is admissible, except as otherwise provided by law. Evidence
which is not relevant is not admissible.
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STATEMENT OF FACTS
Plaintiff was involved in a motor vehicle accident with the Defendant in Marion
County, Illinois in 2010. Plaintiff claimed that he sustained injuries which were caused
when his Nissan pickup truck was struck in the rear by Defendant’s vehicle.
The Trial
Trial was held in Marion County Circuit Court in January of 2016. According to
the Plaintiff’s testimony, the impact was hard enough to actually “push” his vehicle
forward from its stopped position. (R. V III, SP C85) Plaintiff told his treating physician
Dr. Templer that he was rear-ended by a vehicle going an estimated speed of 25-30 miles
per hour (R.V II, SC C81) Defendant testified that she was fully stopped behind
Plaintiff’s vehicle, and that her foot slipped off the brake and her vehicle rolled into or
“tapped” the rear of Plaintiff’s truck (R. V III, SP C77-78). She testified that after she had
stopped behind Plaintiff’s vehicle, she never depressed the gas pedal (R. V III, SP C78).
The damage to Defendant’s car was limited to a damaged license plate (R. V III, SP
C79). Plaintiff testified that his bumper was “dented in.” (R. V III, SP C87) Shortly after
the accident Plaintiff acknowledged that “there was minimal damage to both vehicles.”
(R. V III, SP C103).
Plaintiff testified that he went to the emergency room and subsequently sought
medical treatment from his family physician. (R. V III, SP C70) Plaintiff then went to see
Dr. Templer almost three months after the accident. (R. V III, SPC 72, 89) Dr. Templer
testified that the matters for which he treated the Plaintiff “could have” or “may not
have” been caused by the accident with Defendant as stated in the following deposition
testimony which was read to the jury:
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Q. The objective—would you agree with me that the objective findings
did not tell you in and of themselves whether they were related to this
automobile collision or not?
A. No. . . .
Q. O.K. So there could have been some other event—
A. Of course.
Q. –that caused that – that – those findings?
(R. V II, SC C83).
Q. Okay. Now, Doctor, you testified that he had multiple abnormalities in
parts of your final diagnosis; is that correct?
A. Yes it is.
Q. And you told—and you testified they could have been caused by this
accident; is that correct?
A. Yes.
Q. It’s also true they may not have been caused by this accident; isn’t that
correct?
A. Yes, that’s true. It might not have been caused by the accident.
(R. V II, SC C83) Plaintiff introduced into evidence medical bills in excess of $21,000.
(R. V III, SP C92-94) Plaintiff also testified at the trial held in 2016 that his neck still
hurt. (R. V III, SP C90)
Photographs of the vehicles which were admitted into evidence depicted very
minor damage to both Defendant’s vehicle and Plaintiff’s vehicle. (R. V II, SC C133138; R. V III, SP C81). The photographs show that Defendant’s license plate was bent.
No other damage to the front of Defendant’s vehicle is apparent from the photograph
although Plaintiff testified that there may have been a crack in the bumper. (R. V III, SP
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C88) The photographs of Plaintiff’s vehicle do not appear to reflect any damage to the
rear of Plaintiff’s truck.1 Plaintiff acknowledged that the photograph of his vehicle
accurately depicted its condition after the accident (R. V III, SP C96).
At the close of the evidence, the trial court directed a verdict for Plaintiff on the
issue of Defendant’s “negligence,” that is, duty and breach. (R. V III, SP C148) The trial
court instructed the jury solely on the issues of proximate cause and damages. (R. V II,
SC C17, 19) The instructions on the issues of proximate cause and damages were
tendered by Plaintiff. (R. V III, SP C162) The jury deliberated and returned a verdict in
favor of Defendant and against Plaintiff (R. V II, SC C54) and the trial court entered
judgment in favor of Defendant. (R. V I, C232) Plaintiff filed a post-trial motion asking
the trial court to set aside the jury verdict, grant a new trial and enter judgment in favor of
Plaintiff (R. V I, C233) which the trial court denied. (R. V I, C247)
Appeal to Fifth District Court of Appeals
Plaintiff filed a notice of appeal to the Appellate Court of Illinois, Fifth Judicial
District (hereinafter “Appellate Court”) (R. V I, C248) Plaintiff argued on appeal that the
jury’s verdict in favor of Defendant was against the manifest weight of the evidence; and
that the trial court erred in allowing admission of the photographs of the vehicles absent
expert testimony interpreting the photos. The Appellate Court agreed with both points
and reversed the trial court, effectively entering a judgment against Defendant on
causation and the existence of damages, leaving only the amount of damages for jury
determination in a retrial. Peach v. McGovern, 2017 IL App (5th) 160264. Based on the

The damage on the top portion of the tailgate of Plaintiff’s truck was preexisting
damage.
1
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Appellate Court’s ruling, the sole issue for the jury on remand will be the amount of
Plaintiff’s damages, which the Appellate Court determined must be at least the amount of
his hospital expenses. Peach, 2017 IL App (5th) 160264, at ¶21.
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STANDARD OF REVIEW
An Appellate Court can order a new trial if a jury’s verdict is contrary to the
manifest weight of the evidence. Maple v. Gustafson, 151 Ill.2d 445, 454, 603 N.E.2d
508, 177 Ill. Dec. 438 (1992) quoting Mizowek v. De Franco, 64 Ill.2d 303, 310, 356
N.E.2d 32, 1 Ill. Dec. 32 (1976). A verdict is against the manifest weight of the evidence
where the opposite conclusion is “clearly evident” or where the findings of the jury are
“unreasonable, arbitrary, and not based upon any of the evidence.” Maple, 151 Ill.2d at
454. The Appellate Court will only reverse a trial court’s decision denying a new trial in
those instances where it is affirmatively shown that the court clearly abused its discretion.
Maple, 151 Ill.2d at 455.
An Appellate Court can grant a motion for judgment notwithstanding the verdict
only “in those limited cases where all of the evidence when viewed in its aspect most
favorable to the opponent, so overwhelmingly favors movant that no contrary verdict
based on that evidence could ever stand.” Maple, 151 Ill.2d at 453 citing Pedrick v.
Peoria & Eastern R.R. Co., 37 Ill.2d 494, 510, 229 N.E.2d 504 (1967)
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ARGUMENT
I.

THE APPELLATE COURT’S DECISION IS IN CONFLICT WITH
THIS COURT’S DECISION IN MAPLE, IN THAT THE APPELLATE
COURT ESSENTIALLY ENTERED A JUDGMENT
NOTWITHSTANDING THE VERDICT WHILE APPLYING THE
INCORRECT “AGAINST THE MANIFEST WEIGHT OF THE
EVIDENCE” STANDARD
Plaintiff’s credibility and whether or not his alleged injuries were caused by this

accident was the primary issue at trial. The jury heard the following evidence: Plaintiff’s
testimony that Defendant was traveling at 25 to 30 mph when her vehicle struck his
vehicle; Plaintiff’s testimony that he was pushed into the intersection by the force of the
impact; Defendant’s testimony that her foot slipped off the brake causing her vehicle to tap
the rear of Plaintiff’s vehicle; Defendant’s testimony that only her license plate was
damaged and that there was minor damage to the rear of plaintiff’s truck; Plaintiff’s
testimony that there was minimal damage to both vehicles; photographs showing very
minor damage to both vehicles; and Plaintiff’s treating physician’s testimony that the
accident “could” have caused Plaintiff’s injuries, or that the accident “might not” have
caused his injuries. Based on the totality of the foregoing evidence, the jury returned a
verdict against the Plaintiff and in favor of the Defendant, agreeing with Defendant’s
theory that Plaintiff was not injured as a result of this very minor auto accident. Again, the
Plaintiff’s credibility was a key factor in the trial and the jury obviously did not believe
that Plaintiff sustained any injuries in the accident. The jury was presented with two
diametrically opposed versions of the facts and the jury chose not to believe the Plaintiff’s
version of the facts that he involved in a major impact which caused him to sustain serious
injuries.
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There are well-established standards to be used in determining whether a new trial
or a judgment notwithstanding the verdict should be granted following a jury verdict. If a
jury verdict is to be reversed and a new trial granted, it must be shown that the verdict
was “against the manifest weight of the evidence.” For a verdict to be “against the
manifest weight of the evidence,” it must be shown that “the opposite conclusion is
clearly evident” or that “the findings of the jury are unreasonable, arbitrary and not based
upon any of the evidence.” Maple, 151 Ill.2d at 454 citing Villa v. Crown Cork & Seal
Co., 202 Ill.App.3d 1082, 1087, 560 N.E.2d 969, 148 Ill. Dec. 372 (1990) If a verdict is
to be reversed and a judgment notwithstanding the verdict (“judgment n.o.v.”) or a
directed verdict is to be entered, then a higher standard is required: it must be shown that
“the evidence, when viewed in its aspect most favorable to the opponent, so
overwhelmingly favors movant that no contrary verdict based on that evidence could ever
stand.” Maple, 151 Ill.2d at 453, citing Pedrick v. Peoria & Eastern R.R. Co., 37 Ill. 2d at
510.
The Appellate Court below erred in applying the “manifest weight of the
evidence” standard and not applying the Pedrick/Maple standard which is required in
order to enter a judgment n.o.v. Any citation to the stricter judgment n.o.v. standard is
conspicuously absent from the Appellate Court’s opinion. Instead, the Appellate Court
applied the lesser “against the manifest weight of the evidence” standard which is used
for determining a party’s right to a new trial. The opinion of the Appellate Court is in
direct conflict with Pedrick and Maple. The Appellate Court decision failed to follow
Pedrick and Maple by reversing a jury’s determination and entering a judgment n.o.v.
based solely on its finding that the verdict was against the manifest weight of the
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evidence. The Appellate Court utilized the wrong standard in entering a judgment in
favor of Plaintiff on causation and entitlement to damages, repeating the error that this
Court addressed in Maple over 25 years ago.
The Appellate Court’s decision blurs the distinction between the two standards. In
Maple, this Court clearly held that in order to enter judgment n.o.v., “a more nearly
conclusive evidentiary situation ought to be required before a verdict is directed than is
necessary to justify a new trial” Maple, 151 Ill.2d at 454 (citing Mizowek, 64 Ill.2d at
310, quoting Pedrick, 37 Ill.2d at 509-510) The Appellate Court below proceeded to enter
a judgment n.o.v. without this “more nearly conclusive evidentiary situation.” In fact, this
Court in Maple made crystal clear that “[m]ost importantly, a judgment n.o.v. may not be
granted merely because a verdict is against the manifest weight of the evidence.” Maple,
151 Ill.2d at 453.
The Appellate Court ignored established law as expressly set forth in Pedrick and
reaffirmed in Maple by reversing a jury’s determination which had been upheld by the
trial court, while finding only that the verdict was “contrary to the manifest weight of the
evidence.” Because the Appellate Court did not undertake the correct analysis, the
Appellate Court erred in entering a judgment notwithstanding the verdict in favor of
Plaintiff.
II. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN DENYING
PLAINTIFF’S MOTION FOR NEW TRIAL UNDER THE “MANIFEST
WEIGHT OF THE EVIDENCE” STANDARD
Applying the “manifest weight of the evidence” standard, it is abundantly clear
that Plaintiff was not entitled to a new trial on the issues of causation and damages. A
trial court’s ruling on a motion for new trial will not be reversed except in those instances
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where it is affirmatively shown that it clearly abused its discretion. Maple, 151 Ill.2d at
455 citing Reidelberger v. Highland Body Shop, Inc. 3 Ill.2d 545, 548, 48 Ill. Dec.
237,416 N.E.2d 268 (1981). In determining whether the trial court abused its discretion,
the reviewing court should consider whether the jury’s verdict was supported by the
evidence and whether the losing party was denied a fair trial. Maple, 151 Ill.2d at 455. In
Maple, this Court noted that it is important to keep in mind that the trial judge “in passing
upon the motion for new trial has the benefit of his previous observation of the
appearance of the witnesses, their manner in testifying and of the circumstances aiding in
the determination of credibility.” Maple, 151 Ill.2d at 456. According to Maple, the
question of whom to believe and what weight to be given all of the evidence was a
decision for the trier of fact, whose determinations should not be upset on review unless
manifestly erroneous. Maple, 151 Ill.2d at 460. In order to reverse the jury’s decision,
the Appellate Court had to find that the jury’s findings were “not based upon any of the
evidence.” Maple, 151 Ill.2d at 455. The jury’s decision below was supported by ample
evidence, including the equivocal (not “absolute” as plaintiff claims) testimony of
Plaintiff’s physician that the accident may or may not have caused Plaintiff’s injuries, the
testimony of the parties, and the photographic evidence showing minor damage and
therefore granting a new trial would be improper. Viewed in a light most favorable to the
Defendant, the jury’s verdict was supported by the evidence and the Appellate Court
should not have interfered with and usurped the determination of the jury and the trial
judge.
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III. EVEN ASSUMING THE APPELLATE COURT HAD APPLIED THE
CORRECT STANDARD PLAINTIFF WAS NOT ENTITLED TO A
JUDGMENT N.O.V. WHERE SUBSTANTIAL ISSUES OF FACT AND
CREDIBILITY OF THE WITNESSES WERE AT ISSUE
Rather than remanding for a new trial on the issues of causation and damages,
which would have been the appropriate remedy assuming arguendo the verdict was found
to be against the manifest weight of the evidence, the Appellate Court went even further
and effectively entered a judgment n.o.v. in favor of Plaintiff on the issue of proximate
causation and the existence of damages, leaving only the amount of damages (with the
amount of the emergency room bills as the minimum) for determination by a subsequent
jury on remand. The Appellate Court completely deprived Defendant of the opportunity
to argue on remand that the minor accident caused no injuries to the Plaintiff.
Even assuming the Appellate Court had undertaken the correct analysis, judgment
n.o.v. would not be proper here. Judgment n.o.v. cannot be granted if there is any
evidence demonstrating a substantial factual dispute, or where the assessment of
credibility of the witnesses or the determination regarding conflicting evidence is
decisive to the outcome.” Maple, 151 Ill.2d at 454. This Court held in Maple,
“unquestionably, it is the province of the jury to resolve conflicts in the evidence, to pass
upon the credibility of the witnesses, and to decide what weight should be given to the
witnesses’ testimony.” (citations omitted) Maple, 151 Ill.2d at 452. The question of
whom to believe was a decision for the jury. Maple also recognized that “a trial court
cannot reweigh the evidence and set aside a verdict merely because the jury could have
drawn different inferences or conclusions, or because the court feels that other results are
more reasonable.” (citations omitted) Maple, 151 Ill.2d at 452. In addition, an appellate
court “should not usurp the function of the jury and substitute its judgment on questions
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of fact fairly submitted, tried, and determined from the evidence which did not greatly
preponderate either way.” (citations omitted) Maple, 151 Ill.2d at 452-453. The Appellate
Court’s decision ignores these precepts and disregards the proper role of the jury, the trial
court and the appellate court.
Here there were conflicts in the evidence and moreover, the assessment of
credibility of the witnesses was critical to the jury’s determination. Foremost is the
testimony of Dr. Templer, the plaintiff’s treating physician. He testified that the injuries
sustained by the Plaintiff either could have or may not have been caused by the accident.
“It might not have been caused by this accident.” (R. V II, SC C83) (emphasis added).
This equivocation by Plaintiff’s treating physician on the issue of causation raised a jury
question. Contrary to plaintiff’s contention, the jury did not “disregard the doctor’s
undisputed testimony.” Rather, the jury verdict indicates the opposite: that the jury heard
and understood the doctor’s equivocation over the cause of Plaintiff’s alleged injuries.
The testimony of Dr. Templar was not “undisputed” because the doctor himself
acknowledged that it was possible that the accident did not cause Plaintiff’s claimed
injuries. The doctor’s testimony was far from “absolute” as Plaintiff contends, it was
equivocal. The jury could have concluded from the circumstances and this testimony that
the accident did not cause Plaintiff’s alleged injuries. Hawn v. Fritcher, 301 Ill.App.3d
248, 703 N.E.2d 109, 234 Ill. Dec. 497 (1988).
The jury also heard conflicting testimony about the impact. First, from the
Plaintiff they heard that Defendant’s vehicle hit Plaintiff’s vehicle from the rear at 25-30
mph and that the force of the impact actually pushed Plaintiff’s vehicle forward. They
also heard evidence from the Defendant that Defendant’s vehicle merely tapped
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Plaintiff’s vehicle. They also heard testimony from both parties that there was minor
damage to both vehicles and the jury saw photos depicting very minimal damage to both
vehicles.2 The jury heard evidence that Plaintiff was complaining of pain in his neck six
years later. The foregoing evidence, taken together, undermined the Plaintiff’s theory that
he was rear ended by a vehicle estimated to be traveling 25-30 mph and thus undermined
Plaintiff’s credibility. The question of whom to believe was a decision for the jury. It is
axiomatic that it is:
“the jury, not the court, which is the fact-finding body. It weighs the contradictory
evidence and inferences, judges the credibility of witnesses, receives expert
instructions, and draws the ultimate conclusion as to the facts. The very essence of
its function is to select from among conflicting inferences and conclusions that
which is considered most reasonable. * * * That conclusion, whether it relates to
negligence, causation, or any other factual matter, cannot be ignored. Courts are not
free to reweigh the evidence and set aside the jury verdict merely because the jury
could have drawn different inferences or conclusions or because judges feel that
other results are more reasonable."

Dowler v. New York, C. & S. L. R. Co., 5 Ill. 2d 125, 130, 125 N.E.2d 41 (1955) citing
Tennant v. Peoria and Pekin Union Railway Co., 321 U.S. 29 (1944). If the jury did not
find Plaintiff to be credible, it was within their discretion to disbelieve any aspect of his
testimony and return a verdict in favor of Defendant. If the jury did not find the Plaintiff
credible, it was within their discretion and their right not to award damages to Plaintiff.
The jury had the right to judge the credibility of the Plaintiff and disregard
Plaintiff’s testimony regarding the level of the impact and the need for medical care
following the collision. In addition, the jury could certainly accept the testimony of Dr.

As discussed further in Point III below, the admission of the post-accident vehicle
photographs was within the discretion of the trial court. Ford v. Grizzle, 398 Ill. App. 3d
639, 648; 924 N.E.2d 531, 540; 338 Ill. Dec. 325 (2010).
2
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Templer that the accident might not have caused Plaintiff’s injuries. But according to the
Appellate Court a verdict in favor of Plaintiff on the issues of causation and damage
“should have followed” based on all the evidence. Peach, 2017 IL App. 160264 at ¶ 21.
The Appellate Court found that the jury “should have concluded” that Defendant’s
negligence proximately caused Plaintiff’s injuries” thereby effectively preempting the
jury’s decision and directing a verdict on causation against Defendant. Peach, 2017 IL
App 160264 at ¶ 21. Moreover, the Appellate Court even set a minimum amount of
damages that must be awarded upon remand, the amount of the hospital bills, by finding
that it was “unreasonable that any jury, under the circumstances and the evidence
presented, would not have at least awarded recovery for plaintiff’s hospital expenses
incurred immediately after the collision.” Peach, 2017 IL App. 160264 at ¶ 21. While
purporting to recognize that “the jury can disbelieve any testimony, at any time, even
when uncontradicted” the Appellate Court clearly did not permit the jury to disbelieve the
Plaintiff. The Appellate Court substituted its own judgment on the issue of causation and
the existence of damages and negated the jury’s determination that the accident did not
cause Plaintiff’s claimed injuries in violation of the directive of Maple. It was the
province of the jury to resolve conflicts in evidence and pass upon the credibility of
witnesses. The Appellate Court usurped the function of the jury and simply entered its
own judgment on the issues of proximate cause and existence of damages, leaving only
the amount of damages for consideration by the jury on remand.
Finally, the practical result of the Appellate Court’s decision, that is, if there is an
impact between two automobiles, and the plaintiff claims to be injured, then the jury must
award some monetary damages, is unacceptable. If the Appellate Court’s decision is
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allowed to stand, causation and damages are to be presumed by virtue of every motor
vehicle accident, no matter how minor, with the sole issue for the jury to be the amount
of plaintiff’s damages.

IV. THE APPELLATE COURT ERRONEOUSLY DETERMINED THAT
THE TRIAL COURT ABUSED ITS DISCRETION BY ALLOWING THE
ADMISSION OF POST-ACCIDENT VEHICLE PHOTOGRAPHS WITHOUT
EXPERT TESTIMONY BECAUSE THE TRIAL COURT HAS DISCRETION
TO ADMIT PHOTOS WITHOUT EXPERT TESTIMONY WHERE TRIAL
COURT DETERMINES PHOTOS ARE RELEVANT
The Appellate Court also erroneously decided that the trial court abused its
discretion in admitting post-accident photographs of the vehicles, finding that expert
testimony was required before these photos could be admitted. The Appellate Court
concluded that “the trial court erred at the outset in failing to grant plaintiff’s motion in
limine with respect to the admissibility of the photographs for the purpose of attempting
to relate plaintiff’s injuries to the vehicular damage depicted in the photographs, without
expert testimony to support such an inference.” Peach, 2017 IL App. 160264 at ¶19 This
ruling is in conflict with clearly established Illinois precedent that allows the trial court
discretion to admit photos without expert testimony where the trial court deems the
photos to be relevant. “Evidence is deemed relevant if it has any tendency to make the
existence of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence.” Ford v. Grizzle, 398 Ill.
App. 3d 639, 924 N.E.2d 531, 338 Ill. Dec. 325 (2010); Illinois Rule of Evidence 401.
The general rule for photographs is that a photograph is admissible “if it has a reasonable
tendency to prove a material fact at issue in the case.” Smith v. Baker’s Feed & Grain,
Inc., 213 Ill.App. 3d 950, 952, 572 N.E.2d 430, 157 Ill. Dec. 361 (1991) With respect to
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automobile accidents, “[i]t seems elementary that photos depicting the condition of a
vehicle after an accident, whatever damage they show, are relevant to facts in issue in an
auto negligence case.” Morrissey, “The Appellate Court Administers a Healthy Dose of
Common Sense to the Vehicle Photograph Admissibility Issue” IDC Quarterly Volume
19, Number 1 (2009) at 32. One of the facts at issue here was the severity of the impact
and whether the impact was sufficient to have caused Plaintiff’s claimed injuries. The
photographs admitted into evidence had a tendency to make the issue of whether the
accident caused Plaintiff’s injuries “more probable or less probable” in light of logic and
the common experience of jurors and therefore were relevant under Illinois Rule of
Evidence 401. And under Illinois Rule of Evidence 402, “all relevant evidence is
admissible except as otherwise provided by law.”
Rather than follow common sense and the recent Fifth District Ford decision, and
without even mentioning Ford, the Appellate Court determined that the post-accident
vehicle photographs were inadmissible absent expert testimony to explain them.
The trial court had the discretion to admit evidence which it found to be relevant.
Recent Fifth District cases addressing the issue have held that expert testimony is not
necessary for such photographs to be admissible. Most recently, in Ford, the court
recognized that whether a jury could properly relate the vehicular damage depicted in the
photos to the injury without the aid of an expert was an evidentiary question left to the
discretion of the trial court. Ford, 398 Ill.App.3d at 640. In Ford, the photographs
depicted some damage to the defendant's vehicle and no damage to the plaintiff's vehicle.
Because the trial court “could have properly found that the photographs were relevant to
prove that the plaintiff's injury was more or less probable” the trial court did not abuse its
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discretion in admitting the photos. Ford, 398 Ill.App.3d at 640. Precisely the same
reasoning applies to the instant case.
Ford is consistent with the earlier Fifth District decisions in Fronabarger v.
Burns, 385 Ill.App.3d 560, 895 N.E.2d 1125, 324 Ill. Dec. 410 (2008) and Jackson v.
Seib, 372 Ill.App.3d 1061, 866 N.E.2d 663, 310 Ill. Dec 2 (2007). In Fronabarger, the
Fifth District held that post-accident vehicle photographs showing minimal damage to the
vehicles were relevant to the nature and extent of the plaintiff’s claimed injuries.
Fronabarger, 385 Ill.App.3d at 565. As in Ford, the court in Fronabarger held that a jury
could assess the relationship between the damages to the vehicles and the injury to the
plaintiff without an expert. Fronabarger, 385 Ill. App. 3d at 565. Therefore, the trial
court did not abuse its discretion in finding the photos relevant and allowing for their
admissibility. Likewise, in Jackson, the court held that the trial court did not abuse its
discretion in admitting photos of vehicles after an accident without expert testimony
where a review of photographs revealed that plaintiff was not rear-ended at anywhere
near the speed he suggested, similar to the instant case. The admission of the photographs
“by themselves, without expert testimony, were relevant to prove whether the injury was
more or less probable” and therefore were held to be properly admitted. Jackson, 372 Ill.
App. 3d at 1070-1071. “Jackson wisely reaffirms that photographs illustrate, corroborate
and impeach and in so doing, educate the jury.” Morrissey, IDC Quarterly, Volume 9,
Number 1 at 34.
Significantly, the Appellate Court below did not attempt to distinguish or even
mention the 2010 decision in Ford, in its discussion on the admissibility of the
photographs. It simply followed Baraniak v. Kurby, 371 Ill.App.3d 310, 862 N.E.2d
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1152, 308 Ill. Dec. 949 (1st Dist. 2007) a First District decision requiring expert
testimony on the correlation between vehicular damage and plaintiff’s injuries before
admitting photos of vehicle damage. The Appellate Court utilized the standard set forth
by the First District in Baraniak as expressing the so-called “better view” requiring
expert testimony regarding correlation between the amount of damages relative to the
speed involved and plaintiff’s injuries before admitting photographs depicting damage. In
Baraniak, the court had asserted in dicta that absent expert testimony on the correlation
between vehicular damage and the plaintiff’s injuries, photos of the parties’ vehicles
should be excluded. However, in Ford the Fifth District appellate court had discussed and
specifically declined to follow Baraniak, instead reaffirming the rationale set forth in
Fronabarger. Ford, 398 Ill.App. 3d at 648.
It should also be noted that the First District Appellate Court in Cancio v. White,
297 Ill.App.3d 422, 433, 697 N.E.2d 749, 232 Ill. Dec. 7 (1998) held that photos of
plaintiff’s vehicle “were relevant to the nature and extent of plaintiff’s damages. They
were relevant because they showed little or no damage, which is something the jury could
consider in determining what, if any, injuries plaintiff sustained as a result of the
accident.” The Third District Appellate Court has also held that photographs were
admissible where the photos demonstrated a low speed impact which tended to show that
plaintiff’s injury was more or less probably. Ferro v. Griffiths, 361 Ill.App.3d 738, 836
N.E.2d 925, 297 Ill. Dec. 194 (2005).
The trial court below did not abuse its discretion by admitting post-accident
photographs of the Plaintiff’s and Defendant’s vehicles depicting little, if any, damage
because those photos had a tendency to make the existence of plaintiff’s injury more or
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less probable, that is, they were relevant. Post-accident photographs of vehicles are
admissible because they assist the jury and allow the jury to “gauge the event and the
credibility of witnesses describing the event.” Morrissey, IDC Quarterly, Volume 9,
Number 1 at 34. The trial court obviously found that the post-accident photographs of the
vehicles were relevant to prove that the Plaintiff's injury was more or less probable. In
deciding whether this was an abuse of discretion, the proper question is not whether the
reviewing court would have made the same decision if it were acting as the trial court. An
“abuse of discretion” occurs only when no reasonable person would take the position
adopted by the trial court. Ford, 398 Ill.App.3d at 647 (emphasis added) The Appellate
Court did not make an express finding that no reasonable person would believe the
photographs were relevant to prove that Plaintiff’s injury was more or less probable, and
clearly such a finding would have been improper.
Finally, even assuming arguendo the admission of the photographs was improper,
improperly admitted evidence is harmless where it is duplicative of other properly
admitted testimony. Gulino v. Zurawski, 2015 IL App. (1st) 131587 ¶84 (2015). The
photographs were merely duplicative evidence of the minor damage to both vehicles,
consistent with Defendant’s testimony that the only damage to her vehicle was a bent
license plate and consistent with Plaintiff’s statement that there was minimal damage to
both vehicles.
CONCLUSION

WHEREFORE, for the foregoing reasons, Defendant respectfully requests that
this Court reverse the judgment of the Appellate Court of Illinois, Fifth Judicial District
and reinstate and affirm the jury’s verdict in favor of Defendant.

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

24

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

GOFFSTEIN, RASKAS, POMERANTZ,
KRAUS & SHERMAN, LLC

By: /s/Edward L. Adelman
EDWARD L. ADELMAN #06182048
ROBERT M. SUSMAN #06276020
LORI R. KOCH #06194576
7701 Clayton Road
St. Louis, MO 63117
(314) 721-7171
(314) 721-7765
eadelman@grlawstl.com
rsusman@grlawstl.com
lkoch@grlawstl.com
Attorneys for Defendant/Appellant
McGovern

25

123156

CERTIFICATE OF COMPLIANCE
Under penalties as provided by law pursuant to Section 1-109 of the Code
of Civil Procedure, the undersigned certifies that this Appellant’s Brief conforms to the
requirements of Supreme Court Rules 315(c) and 341(a) and (b). The length of this Brief,
excluding the Appendix is 25 pages.
/s/ Edward L. Adelman

PROOF OF SERVICE
The undersigned certifies that on or before 5:00 p.m. on the 25th day of May,
2018, he caused the foregoing Appellant’s Brief to be electronically filed with the
Supreme Court of Illinois, and a copy of the Appellant’s Brief to be served by electronic
mail upon counsel for Plaintiff at george@ripplingerlaw.com.
Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this instrument are
true and correct.

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

/s/ Edward L. Adelman

26

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

APPENDIX

27

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

SUBMITTED - 1128119 - edward adelman - 5/25/2018 3:02 PM

123156

