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1. NATURE OF THE ACTION

Plaintiff Colin Dew-Becker, (“Plaintiff”) made a $100 bet with Defendant,
Andrew Wu (“defendant”) on the outcome of a Daily Fantasy Sports (“DFS”)
contest operated by a website called “FanDuel.” Plaintiff lost. Within six months,
Plaintiff filed a pro se complaint seeking to recover his wager from Defendant
under 720 ILCS 5/28-8-1, et seq. commonly referred to in opinions as the Illinois
Loss Recovery Act which first passed in the Illinois legislature in 1819.  After a
second bench trial, the court entered judgment in favor of Defendant. No question
is raised regarding the legal sufficiency of the complaint.

The lower court ruled that the loser of a bet Plaintiff made on FanDuel did
not afford him the rights under that statute. The legislature has not repealed or
modified the statute to exclude fantasy sport betting.

I11.  ISSUE TO BE REVIEWED

Whether the Illinois Loss Recovery Act applies in an instance where the
gambling in question is facilitated by DFS intermediaries such as FanDuel.

IV. STATEMENT OF JURISDICTION

This Court has jurisdiction under 705 ILCS 25/8.1 and Illinois
Supreme Court Rules 301, 303 and 315. A final appealable order on all issues
was entered in this cause on June 26, 2017 and a Notice of Appeal was filed later

that day on June 26, 2017. On December 14, 2018, the Appellate Court of
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Ilinois, First District, issued its Opinion, 2018 IL App (1%) 171675, affirming
the June 26, 2017 order of the Circuit Court of Cook County, finding in favor of
Defendant and against Plaintiff that no violation existed under the Loss Recovery
Act. Plaintiff did not file any petition for rehearing. On March 20, 2019, the
Illinois Supreme Court granted the plaintiff’s leave to appeal. On April 2, 2019
Plaintiff filed its notice of election pursuant to Rule 315 (h).

V. STATUTE AT ISSUE

720 ILCS 5/28
The entirety is contained in the Appendix. A25-33.

VI. STANDARD OF REVIEW

Ordinarily, the standard of review for consideration of a trial court’s ruling
on the merits of a claim is whether it was contrary to the manifest weight of the
evidence. Best v. Best, 223 I11.2d 342 (2006). However, because Judge Wool based
his determination solely on his interpretation of 720 ILCS 5/28-8, this Court’s
review is de novo. Cook County Republican Party v. Illinois State Board of
Elections, 232 11l. 2d 231 (2009).

VIl. STATEMENT OF FACTS

Plaintiff filed a pro se statutory complaint on April 16, 2016 containing 44
paragraphs and 14 pages. Plaintiff cited Section 28 of the Criminal Code, 720
ILCS 5/28. Plaintiff’s claim was a single statutory claim under Section 28-8 for the

$100 plus costs. C. 4-19. Plaintiff alleged that on April 1, 2016, he and Defendant
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entered into a head-to-head DFS contest operated by a sports betting website,
FanDuel, which involved prediction of the performance of certain NBA athletes in
games to be played on that day. Plaintiff and defendant each paid FanDuel $109.
C 5-6. Plaintiff cited the Defendant’s players performed better than plaintiff’s
chosen players, making defendant the winner of the contest. FanDuel paid
Defendant $200 by depositing it into his mobile application account, retaining $18
for managing the contest. C 10. Defendant did not file an answer to the complaint.

Originally, the case came up for trial on May 4, 2016 and the parties filed
a stipulated Bystander’s Report C 24-26. The Court thereupon entered judgment
for defendant ruling that plaintiff should have sued FanDuel. Plaintiff timely
appealed. The Appellate Court reversed and remanded, holding that the trial court
did not conduct a trial with due process Dew-Becker v. Wu, 2017 IL App (1st)
161383-U.

On remand, the case came up for trial for the second time on June 26, 2017.
R4. Plaintiff testified that he put a team together that he thought would score more
points that the defendant’s team of players. R 11, 12. He testified that FanDuel
assigns points to players based on their performances in games that night and that
there are elements that are completely out of a wager’s control, such as injuries,
coaches decisions, weather issues and other factors that would impact whether or
not a player scores any points in that game. R 13, 14.  After trial, the same trial

court Judge Leon Wool found for Defendant on the sole basis that FanDuel’s role
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as an intermediary between Plaintiff and Defendant precluded Plaintiff’s recovery,
stating on the record that “[t]he plain meaning of the Statute does not allow
recovery when the gambling is not connected -- conducted between one person and
another person[.]” R22-23, C96-97. Plaintiff timely appealed and the Illinois
Appellate Court affirmed the ruling on December 14, 2018. 2018 IL App (1%)

171675.

VIIl. ARGUMENT
A. STATUTORY BACKGROUND

The Illinois Loss Recovery Act (the “Act”) is found in the Criminal Code
of 2012 in the Illinois Complied Statutes. 720 ILCS 5/28-8. The Illinois Criminal
Code is divided into five titles; I- General Provisions, 11- Principles of Criminal
Liability, 111- Specific Offenses, 1V-Construction, Effective Date and Repeal, and
V-Added Articles. Those titles consist of parts. Those parts consist of Articles.
Those Articles consist of subdivisions. The Act is contained in Title II entitled
“Specific Offenses”. Part D is entitled “Offenses Affecting Public Health, Safety
and Decency.” Atrticle 28 is entitled “Gambling and Related Offenses.” Similarly,
other Articles in the Criminal code contain civil penalties or victims’ specific rights
to sue for compensation such as in Article 17, Fraud and Deception and other

Articles in Part D such as the Bribery offenses.
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The relevant portion of the General Provisions in Title 1 in 720 ILCS 5/1-2
are:

The Provisions of this Code shall be construed in
accordance with the General Purposes here, to:

(a) Forbid and prevent the commission of offenses;
(c) Prescribe penalties which are proportionate to the
seriousness of offenses and which permit recognition
of differences in rehabilitation possibilities among
individual offender;

(d) Prevent arbitrary or oppressive treatment of
persons accused or convicted of offenses.

It’s clear that the Loss Recovery Act along with the general provision of the
criminal code is to ensure that gambling is prevented as it is found in the Public
decency article.
720 ILCS 5/5-1 of the Criminal Code is of interest as well:

Accountability for conduct of another. A person is

responsible for conduct which is an element of an

offense if the conduct is either that of the person

himself or that of another and he is legally

accountable for such conduct as provided in Section

5-2 or both.
With that background in mind we turn our attention to the Loss Recovery Act itself.

Forcing the winner to pay the loser of those wagers should eliminate or certainly

Page 8 of 21
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prevent gambling such as what is at stake here. The Act confers upon a losing

gambler or any other person the right to file a civil action against the winner to

recover those losses. If the loser does not bring an action within six months, “any
person” may bring the action and recover triple damages. The General Provisions
of the Criminal Code defines “any person.” So, there is in fact an added incentive
for other persons to sue the winners in an effort to prevent gambling.

Here, Plaintiff timely filed an action to recover the $100 he lost to
Defendant playing a DFS contest facilitated by FanDuel. The court below held that
the very existence of FanDuel as a facilitator of the game precluded Plaintiff from
recovery. R22-23, C 96-97. This interpretation of the Act finds no support in the
statutory text.

Neither does the accountability Section of the Criminal Code or the Act
itself support this interpretation. There is no other requirement defined in 720 ILCS
5/28-8 for the loser to recover monies from the winner or for that matter “any
person.” This statute created no other obstacles or impediments, whereas for
example, lien statutes or statutory possession claims create pre-suit notice
requirements. No such obstacles are contained in the Loss Recovery Act.

“The cardinal principle of statutory interpretation is that the court must
effectuate legislative intent. The best indicator of legislative intent is statutory
language. If the statutory language is plain, the court cannot read limitations or

conditions into the statute.” People ex rel. Ryan v. Agpro, Inc., 345 Ill. App. 3d
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1011, 1019, (2004). “When the statute's language is clear, it will be given effect
without resort to other aids of statutory construction.” Zurek v. Franklin Park
Officers Electoral Board, 2014 IL App (1st) 142618, | 64,

The plain language of the Act contains no reference to a limitation or
exclusion in cases where the gambling game is facilitated by a third party such as
FanDuel. To read such a limitation or exclusion into the statute would be contrary
to the statute’s plain language, and thus contrary to the long-standing rules of
construction promulgated by this Court. “Where a statute is clear and
unambiguous, as this one is, the court should not look to extrinsic aids for
construction. The statute must be enforced as written, and a court may not depart
from its plain language by reading into it exceptions, limitations, or conditions not
expressed by the legislature.” Lawrence v. Regent Realty Group, 197 1ll. 2d 1, 10
(2001). Words in a statute must be given their plain and ordinary meaning. Lulay
v. Lulay, 193 1ll.2d 455,466 (2000).

Section 28-8 contains other exclusions, such as f(a) for securities and stock
trading. Similarly, (c) excludes video gaming terminals.” Section 28-1(b) lists 14
exemptions, including insurance contracts, horse racing, church bingo, the Illinois
Lottery and riverboat gambling the legislature even defined “internet” in the
definitions section in A-5 of 28-2. Had the legislature wanted to exclude games
managed or made available by third parties, such as DFS contests, from being

considered gambling, or from being recoverable under the Loss Recovery Act, it

Page 10 of 21

SUBMITTED - 4803490 - Berton Ring - 4/24/2019 10:59 AM



124472

plainly could have done so. That the legislature chose not to do so is plain evidence
that it intended for sites such as FanDuel to be included, or at least not excluded.

In fact, on December 23, 2015 the Illinois Attorney General in Opinion #15-
006 opined that “[i]n Illinois, the legality of daily fantasy sports is a matter of first
impression. It is my opinion that the daily fantasy sports contests offered by
FanDuel and DraftKings clearly constitute gambling under Section 28-1(a) of the
Criminal Code of 2012. And it is my opinion that daily fantasy sports contests
constitute illegal gambling under Illinois Law”. See appendix. A 22-24. That
opinion detailed their analysis to reach their conclusion.

Courts are not in a position to deviate from the words contained in the
Statute. Consider for instance, when the trial court deviated from the 15% statutory
amount in a garnishment because it was too harsh. The Illinois Appellate Court
reversed by holding the court has no authority to deviate from the exact percentage
contained in the statute even though extreme or undue hardship may result to the
garnishee. National Collegiate Student Loan Trust 2004-1 v. Ogunbiyi, 2018 IL
App (1% 170861. 1 16

B. THE STATUTE MUST BE ENFORCED TO ACHIEVE ITS PURPOSE

As early as 1888, in Cothran v. Ellis, 125 11l 496, 500. (1888) this Illinois
Supreme Court held in a wager case that “the tendency however of modern
decision is to enlarge the exceptions to the general rule which permits a recovery

upon a wager and some of the courts have gone so far as to deny the rule altogether.”
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Later the Illinois Supreme Court heard a case concerning the Loss Recovery Act.
In Zellers v. White, 208 111 518 (1904) the court afforded the loser his right against
the winner of his chips in the poker room. Although Zellers is more than 115
years old, these same facts take place even today in our society. There, White
bought chips from the “gaming house keeper” to gamble with, and then would
redeem them at the end of the night for cash if he still had any left. White bought
$80 worth of chips throughout the night but lost them all while playing poker.
Despite the use of two different third parties in Zellers- players acting on behalf of
Zellers and the gaming house operator acting as a financial intermediary- the
Ilinois Supreme Court still found Zellers to be liable to White, because they were
the actual participants in the wagers. In effect, the participation of the third parties
did nothing to break the direct connection between Zeller and White. The Illinois
Supreme Court affirmed White’s claim under the same statute that is subject here.
Here, FanDuel acted in a similar manner to the gaming house keeper in
Zellers; converting cash paid by plaintiff and defendant into a digital currency
which they could use to wager on the outcome of a DFS contest. Defendant
collected his digital monies the same way a poker player collects his chips when
winning a hand at poker. Defendant then converted his digital currency into cash,
like when a poker player turns in his chips at the end of the evening for cash. In

Zellers, the intermediary issue did not matter and neither should it matter here.
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Because the Act defines persons from whom the monies are recoverable,
the fact that players play by alias names or screen names is inconsequential.

On the contrary, there is a well-established and easily employable method
for a plaintiff to ascertain the name and address of an unknown defendant: Illinois
Supreme Court Rule 224. This rule enables a claimant to subpoena an internet
service provider and require it to reveal the identity of a user known only by screen
name and IP address. The Committee Comments to Rule 224 succinctly explain
it: “This rule provides a tool by which a person or entity may, with leave of court,
compel limited discovery before filing a lawsuit in the effort to determine the
identity of one who may be liable in damages.”

Several recent cases have approved the use of Rule 224 to ascertain the
identity of the authors of allegedly defamatory web postings on newspaper opinion
forums. Hadley v. Doe, 2015 IL 118000 { 25; Maxon v. Ottawa Publishing Co.,
402 111.App.3d 704,716 (2010); Stone v. Paddock Publications, Inc., 2011 IL App
(1% 093386 1 18. In each of these cases, the publication, and, in turn, the internet
service provider was subpoenaed and forced to disclose the identity of the potential
defendant, subject only to the requirement that the defendant receive notice of the
subpoena and have the opportunity to quash it.

The Illinois Appellate Court has held the Act to be “remedial in character
in so far as it gives the loser the right to recover back the money lost at gaming.”

Salzman v. Boeing, 304 Ill. App. 405, 411 (1940). Thus, the statute must be
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afforded a liberal construction to achieve its purpose- to deter gambling and to
promote public decency. As aresult, the trial court’s determination is not supported
by a narrow penal construction of the Act either, as Illinois adheres to the rule
enunciated in Peyton v. Rowe, 391 U.S. 54,65 (1968), that remedial statutes are to
be liberally construed in favor of achieving their purpose. People ex rel. Devine V.
30,700 Unites States Currency 199 Il 2d 142,154 (2002) Because the purpose of
the Act is to provide a vehicle for gamblers and other persons to recover their losses
and deter gambling, it would be contrary to Peyton and its progeny — and contrary
to the plain language of the statute — to construe the statute so narrowly as to remove
from its ambit an entire group of gamblers which the legislature clearly did not
intend.

Other courts interpreting the Act have reached the same or similar
conclusions. In Sonnenberg v. Amaya Group Holdings (lom) Ltd., 810 F.3d
509,511 (7th Cir. 2016), the Seventh Circuit Court of Appeals in an opinion
authored by Justice Posner in a DFS case held that FanDuel was a gambling
facilitator, and that plaintiffs who wanted to recover their monies could (and
should) sue the people they gambled against, not FanDuel. (“lllinois courts are
reluctant to imply a private right of action in one section of a statute if other sections
expressly create a mechanism”) And in Langone v. Patrick Kaiser & FanDuel, Inc.,

No. 12 C 2073, 2013 U.S. Dist. LEXIS 145941 (N.D. Ill. Oct. 9, 2013), the United
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States District Court for the Northern District of Illinois analogized FanDuel to “the
house” at a casino:

FanDuel functions as "the house," charging an entry
fee to participate in the fantasy sports games it hosts.
Illinois courts have held that "the winner and not the
keeper of the house is liable to the loser,” unless the
keeper of the house also risks money in the gambling
activity.

2013 U.S. Dist. LEXIS 145941, at 19-21 (internal quotation marks and citations
omitted; collecting cases). The trial court’s reading of the Act would mean that all
gambling conducted through a “house,” such as a game room or casino, must also
be exempted from the Act by virtue of the mere presence of the house. But no such
exception exists in the statute. Zellers ruled in opposite.

In Holmes v. Brickey, 335 Ill. App. 390,395-396 (1948), shows that
gambling where a “house” facilitates the game this is still covered by the Act.

[TThe winner and not the keeper of the house is
liable to the loser. There can be no question that such
is the law in Illinois. In Ranney v. Flinn, supra, the
plaintiff played cards in a room over the defendant's
saloon. The defendant received compensation for the
use of the room in "chips" representing money,
whenever a hand of a certain type was dealt, and only
on rare occasions did the defendant play at the game
with the plaintiff, and there was no proof that at such
time the plaintiff's losses amounted to as much as $
10.

We do not believe that the decision in Ranney v.
Flinn, supra, intended any comfort for operators of

gambling houses, but rather imposes the burden on
the plaintiff to allege and prove who did win his
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money or thing of value, be he the owner of a
gambling house or just a fellow gambler.

335 I11. App. 390 at 395-96.

More recently in Philips v. Double Down Interactive LLC, 2016 U.S. Dis.
Lexis 39189 1 11 (N. D. 11l 2016) in another Loss Recovery Act case, the court in
ruling that there are no claims allowed against the intermediary held “Both the
statutory language and the case law interpreting the statute make clear that a
plaintiff my one recover what he or she ’lost” from the person who ‘won’ it and that
what was lost (and correspondingly won) must be money or some other thing of

value. “ at 11.

C. THE LOSS RECOVERY ACT ISALIVE AND WELL

The constitutionality of the Loss Recovery Act was considered in Moushon
v. AAA Amusement, 267 I1l.App.3d 187,192 (1994). In that case, plaintiff sued the
owners of a tavern for losses incurred by playing slot machines on the defendants’
premises. The defendants objected that the Loss Recovery Act violated the federal
equal protection clause and the special legislation clause of the 1970 Illinois
Constitution.

Noting that Sec. 28-8 was part of a complex statutory strategy which made
some forms of gambling legal and others illegal, the Moushon court held that

legislature was empowered to make the “relatively slight distinctions” involved and
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need show only a rational basis for doing so. 267 Ill.App.3d, at p. 192. The court
concluded, Moushon, supra, at p. 192:

“ ... [S]ections 28-1(b) and 28-8 of the Code , taken

together, properly provide for a cause of action for a

loser at gambling prohibited by section 28-1, but not

for the loser at gambling under section 28-1(b). Every

aspect of the scheme of article 28 of the Code involved

here meets constitutional muster.”

Sec. 28-8 was last amended on June 24, 2013, by adding subsection (c),
which makes losses sustained by playing at a licensed video game terminal non-
recoverable. When the legislature amends a statute, there is a presumption that it
acts rationally with full knowledge of its previous enactments. DeGrand v. Motors
Ins. Corp., 146 111.2d 521, 531 (1992); Ready v. United/Goedecke Servs., 232 I1l.2d
369,380 (2008). Or, put in another way: “We must presume that the legislature
enacts laws with full knowledge of existing laws and the construction given those
laws by the courts which have considered them. In re Marriage of Murphy, 327

1. App.3d 845,852 (2002).

D. IT'STHE LEGISLATIVE’S FUNCTION TO REPEAL
OR AMEND THE LAW NOT THE COURTS

If the Illinois legislature deemed the Loss Recovery Act a hopeless relic of
a bygone age, it could simply have repealed it. Instead, it amended it. There is a
presumption that an amendment effects a change in the law and leaves the

preexisting law intact.  Kelsay v. Motorola, Inc., 74 1ll.2d 172, 193
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(1978)(Underwood, dissenting). But Illinois is one of 32 states that allow recovery
on gambling losses. See Appendix 11-12.

To announce a construction of a remedial law which severely limits its
scope, as the Appellate Court has done in this case, is an arrogation of authority
which flies in the face of the doctrine of separation of powers. Justice Underwood
put the matter most eloquently, Kelsay v. Motorola, Inc., supra, at p. 190-191.:

“It is only stating the obvious to say that it is
fundamental in our system of government that the
law-making function is vested in the legislative
branch. The majority’s intrusion into the legislative
field in this case typifies the lack of judicial restraint
which has been a source of concern and comment
throughout our history. Mr. Chief Justice Marshall
spoke to it as follows: ‘[T]he judicial department has
no will in any case ... judicial power is never
exercised for the purpose of giving effect to the will
of judge; always for the purpose of giving effect to
the will of the legislature; or in other words, to the
will of the law.” Osborne v. Bank of the United
States, 22 U.S. 738 (9 Wheat.)(1824). It is essential
to the preservation of the separation of powers that
those of us who serve in the judicial branch
subordinate our desires and preferences to the action
of the legislative and executive branches so long as
those are expressed in constitutional terms.”

More recently, the Illinois Supreme Court commented in People ex rel.

Hansen v. Phelan, 158 111.2d 445, 451 (1994) “Violation of separation of powers
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principles would severely damage the public interest and would establish bad
judicial policy.”

Gambling has been illegal in Illinois for over two hundred years and
remains so , except insofar as the legislature has seen fit in the exercise of its police
powers to make finely tuned exceptions to the general rule. The citizens of Illinois
have retained their right to recover their gambling losses during that entire time
period. The province of public policy belongs to the Illinois legislature. It is not
the job of the courts to change it.

It would be naive to think that no such poker games or “underground”
casinos exist in Illinois as they did more than 100 years ago as in Zellers. However,
if the loser elected to sue the winners under this statute, there is no doubt that the
other players or the intermediary, here FanDuel would not invite that player back.
So, there is really no “floodgates of litigation” parade of horribles warned by the
Illinois Appellate Court in their opinion. Justice Posner in Sonnenberg noted that
as well “a gambler would be reluctant to sue the winner if it were a friendly game”

Sonnenberg at 511.
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CONCLUSION

The amount in controversy in this case is small, but the principle is large.
The Supreme Court must be vigilant to see that lower courts in its jurisdiction,
however well-intentioned, do not overstep their bounds and enforce the statutes as
written.

Accordingly, Plaintiff prays that the lower court and the Appellate Court
orders be reversed, and Judgment entered in favor of the plaintiff for $100 plus
costs against the defendant.

Respectfully submitted,
COLIN DEW-BECKER

/s/ Berton N. Ring
By one of his Attorneys,
Berton N. Ring, P.C

Berton N. Ring, #6183351
Berton N. Ring, P.C.

123 West Madison Street, 15" Floor
Chicago, IL 60602

(312) 781-0290 ext 260

Email: bring@bnrpc.com
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No. 124472

IN THE SUPREME COURT OF ILLINOIS

COLIN DEW-BECKER,

Petitioner,

ANDREW WU,

Respondent.

NOTICE OF FILING

To: See attached Certificate of Service

PLEASE TAKE NOTICE THAT on the 24th day of April 2019, the
undersigned caused to be electronically filed with the Clerk of the Supreme Court,
the Appellants Opening Brief, a copy of which is attached and hereby served upon
you.

[s/_Berton N. Ring ,
By one of Petitioner’s Attorneys,
BERTON N. RING, P.C

BERTON N. RING, #6183351
BERTON N. RING, P.C.

123 West Madison Street, 15" Floor
Chicago, IL 60602

(312) 781-0290

bring@bnrpc.com
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CERTIFICATE OF SERVICE

I, Berton N. Ring, attorney, certify that the statements set forth in this
instrument are true under penalties as provided by law pursuant to Section 1-109 of
the Code of Civil Procedure, the undersigned certifies that the statements set forth
in this instrument are true and correct.

He further certifies that on April 24", 2019 he cause the above-named filing
to be served electronically via email on the following parties as indicated below:

Dentons US, LLP
William M. Gantz; Bill.gantz@denton.com
Leah R. Bruno; Leave.bruno@dentons.com
Eitan Kagedan; Eitan.kagedan@dentons.com

/s/_Berton N. Ring ,
BERTON N. RING
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