130015

No. 130015
IN THE

SUPREME COURT OF ILLINOIS

Stanley J. Sacks,
Judge Presiding.

PEOPLE OF THE STATE OF ) Appeal
ILLINOIS, ) from the Appellate Court of
) I1linois, No. 1-20-0646.
Respondent-Appellee, )
) There on appeal from the Circuit
-Vs- ) Court of Cook County, Illinois , No.
) 14 CR 1785.
)
EUGENE SPENCER, ) Honorable
)
)

Petitioner-Appellant.

BRIEF AND ARGUMENT FOR PETITIONER-APPELLANT

JAMES E. CHADD
State Appellate Defender

DOUGLAS R. HOFF
Deputy Defender

CHAN WOO YOON

Assistant Appellate Defender

LINDA OLTHOFF

Supervisor

Office of the State Appellate Defender
First Judicial District

203 N. LaSalle St., 24th Floor
Chicago, IL 60601

(312) 814-5472
1stdistrict.eserve@osad.state.1l.us

COUNSEL FOR PETITIONER-APPELLANT

ORAL ARGUMENT REQUESTED

E-FILED

5/3/2024 2:59 PM
CYNTHIA A. GRANT
SUPREME COURT CLERK

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM



130015

TABLE OF CONTENTS AND POINTS AND AUTHORITIES

Page
Natureofthe Case. . .......coiiiiiiiitiinerieneeeoneeeneeeonaennns 1
Issue Presented for Review. .........ciiiiiiiiiiiiiinnereneennns 1
Statement of Facts ..........0iiiiiitiiiiiinieiinerenneroneennns 2
N - 3 0 U< s X AN 9

The trial court sentenced 20-year old Eugene Spencer to a 100-year
sentence, refusing to consider his youth and attendant circumstances
in mitigation. Spencer’s life sentence violates the proportionate
penalties clause and Illinois’ youth parole statute does not cure

the imposition of an otherwise unconstitutional sentence. ... 9
People v. Spencer, 2023 IL App (1st) 200646-U . .............. 9,11
Standardreview ....... ..ottt i 10
People v. Taylor, 2015 IL 117267 .. ....... .. ... 10
People v. Abdelhadi, 2012 IL App (2d) 111053 .. ................ 10

A. Because Section 5/5-4.5-115 does not provide a
“meaningful opportunity for release based on
demonstrated maturity and rehabilitation” in
accordance with the eighth amendment, Spencer is not
precluded from challenging his 100-year sentence as
violative of the Illinois Proportionate Penalties Clause
............................................. 11

1. Spencerpresented a viablelegal challengethatthe
imposition of his 100-year de facto life sentence without
consideration of youth-related factors in mitigation
violated the proportionate penalties clause. ....11

People v. Gipson 2015 IL App (1st) 122451..................... 12
People v. Clemons, 2012 1L 107821 ... ... ... .. . .. 12
People v. Leon Miller, 202 111. 2d 328 (2002) . . .. ................ 12

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM



130015

People v. Buffer, 2019 1L 122327 . . . .. ... .. i 12
Miller v. Alabama, 567 U.S. 460 (2012) .................... 12, 13
Graham v. Florida, 560 U.S. 48 (2010). ... ... ... ... 13
Roper v. Stmmons, 543 U.S. 551 (2005) ........... ... . ....... 13
People v. Clark, 2023 IL 127273 .. ... ... i 14
People v. House, 2019 IL App (1st) 110580-B .. ................. 14
People v. Thompson, 2015 1L 118151 .............. ... ......... 15
People v. Hilliard, 2023 1L 128186 ... ...... ... ... 15
Il. Const. 1970, art. 1, 8§11 . ... ... .. 12

Center for Law, Brain & Behavior at Massachusetts General Hospital (2022),
White Paper on the Science of Late Adolescence: A Guide for Judges, Attorneys
and Policy Makers (January 27th, 2022). ..................... 15

2. Because Illinois’ parole statute does not provide
a meaningful opportunity for parole as contemplated
by Miller it does not foreclose Spencer’s claim that his
sentence violated the proportionatepenalties clause.

oooooooooooooooooooooooooooooooooooooooooooooo

Miller v. Alabama, 567 U.S. 460 (2012) .................... passim
People v. Spencer, 2023 IL App (1st) 200646-U ........... 15, 17, 20
Graham v. Florida, 560 U.S. 48 (2010)............... 17,18, 19, 24
Howard v. Coonrod, 546 F.Supp. 1121 (M.D. Fla. 2021) .......... 16
Bonilla v. Iowa Board of Parole, 930 N.W.2d 751 (Iowa 2019) ... .. 16

State v. Thomas, 269 A.3d 487, 504-07 (N.J. App. Act. 2022) ... 16, 17

Hawkinsv. New York State Dept. of Corrections and Community Superuvision,

140 A.D.3d 34 (Sup. Ct., App. Div.,, NY 2016) .................. 17
Hayden v. Keller, 134 F.Supp. 3d 1000 (E.D. N.C. 2015)....... 16, 17
Fletcher v. State, 532 P.3d 286 (AK Ct. App. 2023) .............. 17

-11-

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM



130015

People v. Carrasquillo, 2023 IL App (1st) 211241 ............ 17, 22
People v. Gates, 2023 IL App (1st) 211422 . ................. passim
State v. Patrick, 172 N.E.3d 952, 959-60 (Ohio 2020) ............ 19
People v. Dorsey, 2021 IL 123010 .. ......... ... .. 19
People v. Kendrick, 2023 IL App (3d) 200127 .. .............. 20, 24
People v. Elliot, 2022 IL App (1st) 192294 . ... ... ... ........ 20
730 ILCS 5/5-4.5-115(0) . .« o v oo e 17
730 ILCS 5/5-4.5-115(m) . ..o oo i et 17, 18
Ore. Rev. Stat. Ann. §144.397 .. ... ... . . . ... i 18
Nev. Rev. Stat. Ann. §213.12135. . ... ....... ... ... 18
N.C. Gen. Stat. Ann. §15A-1340.19A .. ...... . ... .. ... .. ...... 18
Va. Code Ann. §53.1-165.1(€) ... ...cov ... 18
N.D. Cent. Code. Ann. §12.1-32-13.1. ... ...... ..., 18
T30 ILCS 5/5-4.5-115() .+« v vt ve et e e e 20, 21
730 ILCS 5/5-4.5-115(h) . . . . oo oo e 20
20 I11. Adm. Code tit. 20, §1610.50(b)(2)(A)(1),(111), (vil) . .. ..... 21, 22
20 I11. Adm. Code tit. 20, §1610.50 (b)(1)(A)@i1), (v), (V1) . .. ...... 21
20 I11. Adm. Code tit. 20, §1610.50(b)(2)(A)(V) .. oo 21

State of I1l. Prisoner Review Bd., 44th Annual Report at 8, Ill. Prisoner
Review Bd., 43rd Annual Report, January 1 to December 31, 2019, at 8
(Feb. 1, 2021 . . ... e 18

State of I11. Prisoner Review Bd., 41st Annual Report, January 1, to December
31,2017, at 8 (April 24, 2019) . . ... ... 18

B. Even assuming arguendo that parole provided Spencer
with ameaningful opportunity for release as required
by the eighth amendment, his sentence would still be

-111-

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM



130015

unconstitutional under the Illinois proportionate
penalties clause, which provides greater protections

than the eighth amendment.................... 23
Miller v. Alabama, 567 U.S. 460 (2012) ................. 24, 217, 30
People v. Spencer, 2023 IL App (1st) 200646-U . ............. passim
People v. Kendrick, 2023 IL App (3d) 200127, 942 .............. 24
People v. Cavazos; 2023 1L App (2d) 220066, 43 ............... 25
People v. Beck, 2021 1L App (5th) 200252. . .................... 25
People v. Gates, 2023 IL App (1st) 211422 . ................. 25, 27
People v. Franklin, 2020 IL App (1st) 171628, .. ................ 26
Hill v. Walker, 241 T11.2d 479 (2011) . . . ..ottt 27
People v. Buffer, 2019 1L 122327 . .. ....... ... . ... 26, 27
People v. Clemons, 2012 1L 107821 .. ... ... ... . .. 28
People v. Taylor, 2015 IL 117267 .. ....... .. ... 28
T30 ILCS 5/5-4.5-115 . . . ot 26

C. Spencer’s life sentence, which was imposed without
consideration of his youth and its attendant circumstances
violates Illnois’ proportionate penalties clause. Because Illinois’
parole statue does not remedy that violation, this Court must

remand this case for a new sentencing hearing........ 29

Miller v. Alabama, 567 U.S. 460 (2012) ................. 31, 34, 35
People Harris, 2018 1L 121932 . .. .. ... e 30
People v. Wilson, 2023 1L 127666 . ... ... ..., 34
People v. Clark, 2023 IL 127273 .. ... .. i 34
Conclusion . ....oiiiiiiiiiiit i i ittt ittt i 38
Appendixtothe Brief........ ... ittt inneennnns A-1

-iv-

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM



130015

NATURE OF THE CASE

Eugene Spencer was convicted of attempt murder, first degree murder,
and home invasion after a jury trial and was sentenced to 100 years.
This is a direct appeal from the judgment of the court below. No issue is

raised challenging the charging instrument.

ISSUE PRESENTED FOR REVIEW

Whether Eugene Spencer should receive a new sentencing hearing where
parole eligibility under section 5/5-4.5-115 of the Illinois Code of Corrections does
no preclude 20-year old Spencer from challenging his 100-year sentence as violative
of the proportionate penalties clause because: a) the parole statute does not provide
individuals with a meaningful opportunity for release, and b) even if the opportunity
for parole is sufficiently meaningful to comply with the eighth amendment, it cannot
remedy an otherwise unconstitutional life sentence under the Illinois proportionate

penalties clause.
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STATEMENT OF FACTS
Background

After a simultaneous trial before separate juries, Eugene Spencer and co-
defendant Qawmane Wilson were convicted of first degree murder, attempt murder,
and home invasion for the death of Yolanda Holmes and for injuries inflicted upon
Curtis Wyatt. (R. 682). The State alleged that Wilson, Holmes’s biological son,
devised a plan to murder his mother and offered Spencer money to commit the
crime. (SUP R. 302-04). Spencer, who was 20 years old at the time of the offense,
was sentenced to an aggregate term of 100 years in prison. (SUP R. 807-08).
Spencer’s 100-year sentence was affirmed on direct appeal where the majority
held that the term did not constitute a de facto life sentence because he would
be eligible for parole after serving 20 years. People v. Spencer, 2023 IL App (1st)
200646-U, 99 142-43. This Court granted leave to appeal on November 29, 2023.

Trial Testimony Regarding the Incident

Loriana Johnson, Wilson’s girlfriend, testified that Wilson asked her to
bring a “cowboy gun” over to his home during the early morning hours of September
2,2012. (SUPR. 553, 559). Johnson arrived at Wilson’s home at around 2:00 a.m.
and met Wilson and Eugene Spencer, who she knew as “Boo Man.” (SUP R. 555,
561). Johnson gave Wilson the gun, and heard Wilson and Spencer conversing.
(SUPR. 562-63). According to Johnson, Wilson told Spencer to “take everything”
and told Spencer to bring some clothes with him. (SUP R. 564-65). Johnson believed
that Wilson and Spencer were discussing a robbery. (SUP R. 564).

Wilson then asked Johnson to take Spencer “up north.” (SUP R. 566). Wilson

and Johnson went to their cars, and Spencer got into the backseat of Johnson’s
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car, carrying clothes and a hanger. (SUP R. 567, 70). Johnson eventually arrived
at an apartment building at 1026 W. Montrose Avenue in Chicago. (SUP R. 569-70).
Johnson parked the car and watched Spencer head towards the apartment building.
(SUP R. 570).

Johnson stayed in communication with Wilson while Spencer was away.
(SUP R. 571). About 10 minutes after Spencer left, Wilson asked Johnson if he
had returnedtothe car. (SUPR. 571). Spencer returned soon after the call. (SUP
R. 571). According to Johnson, Spencer was not wearing any shoes and was sweating
and panicky. (SUP R. 572). Johnson also noticed a smell and asked Spencer what
it was. (SUPR. 572). Spencerresponded: “I had to doit” and that the gun jammed
and he had to grab a knife. (SUP R. 572).

Johnson admitted that she was originally charged with murder in this case
and was facing a sentence of 35 to 75 years in prison. (SUP R. 600). Johnson further
admitted that she accepted an offer for a 14-year prison term to be served at 50
percent in exchange for testifying against Spencer. (SUP R. 601).

Curtis Wyatt testified that he and Yolanda Holmes were dating on-and-off
in 2012. (SUP R. 360). Wyatt arrived at Holmes’s apartment at around 10 p.m.
on September 1, 2012. (SUP R. 361). Wyatt had sex with Holmes and then slept
with Holmes in her bed. (SUP R. 361). Wyatt woke up to Holmes speaking with
someone on the phone and went back to sleep. (SUP R. 362-64).

Wyatt woke up again to a loud gun shot. (SUP R. 364). Wyatt got out of
bed and noticed a man on the other side of the bed. (SUP R. 364-65). The man
fired two shots in Wyatt’s direction but missed. (SUP R. 364-65). The man then

went to Wyatt’s side of the bed and hit Wyatt in the head with his gun several

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM



130015

times. (SUPR. 365-66). The struggle spilled into the hallway, where the man choked
Wyatt. (SUP R. 366, 368). Wyatt managed to wiggle out of the chokehold and ran
to the kitchen to grab a knife. (SUP R. 368-69). Wyatt searched the apartment
looking for the man but did not find him. (SUP R. 369). Wyatt then went to check
on Holmes and saw a black mark on her head that he assumed was a gunshot
wound. (SUP R. 369). Wyatt called 911. (SUP R. 369-70). Wyatt spoke
with Detective Dusenberry at the hospital and told him that it was too dark in
the apartment to see the offender’s facial features. (R. 599). More than a year later
on December 23, 2013, Wyatt identified Spencer in a live lineup as the offender.
(SUP R. 385-89).
Spencer’s Statement to Detectives

Spencer was arrested on December 23, 2013 after detectives spoke with
Wilson about the incident. (R. 438, 482). In his video statement, Spencer did not
deny that he was at 1026 W. Montrose in the early morning hours of September
2,2012. (People’s Exhibit 182, Video 2 5:00-7:00). Spencer told the detectives that
he went to the apartment to run an errand for Wilson, and that a man attacked
him as soon as he walked into the apartment unit. (People’s Exhibit 182, Video
2 9:23-10:25). Spencer denied that he brought a gun with him and also denied
shooting the woman in the apartment. (People’s Exhibit 182, Video 2 14:00-15:30).
Spencer insisted that Wilson had set him up to be killed. (People’s Exhibit 182,
Video 2 16:30-17:15).

When the detectives expressed disbelief with his account, Spencer admitted
that he brought a gun with him and that he shot the woman while he was firing
at the man in self defense. (People’s Exhibit 182, Video 3 1:00-3:20). The detectives

then advised Spencer that they were aware from the call records that Spencer

4-
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and Wilson were in contact after the incident. (People’s Exhibit 182, Video 5 1:00-
2:30). In response, Spencer admitted that Wilson had offered him $4200 to commit
the crime and that he only received $72. (People’s Exhibit 182, Video 5 6:50-7:20).

Spencer then provided more details about the crime. Spencer was able to
enter the apartment building because Wilson called Holmes to buzz him in. (People’s
Exhibit 182, Video 5 10:40). Spencer stayed in phone contact with Wilson as he
made his way up to Holmes’s apartment unit, listening to Wilson’s instructions
through his earbuds. (People’s Exhibit 182, Video 5 12:00-13:00). Spencer entered
the apartment unit and admitted shooting and then stabbing the woman in the
bedroom. (People’s Exhibit 182, Video 6 0:40-1:13). According to Spencer, he stabbed
the woman because Wilson said over the phone: “is that bitch dead? Make sure.”
(People’s Exhibit 182, Video 6 3:00-4:40). Spencer also admitted that he fought
with the man and knocked him out. (People’s Exhibit 182, Video 5 13:20); (People’s
Exhibit 182, Video 6 2:00-2:55).

Spencer related several times throughout the interrogation that Holmes
had “visited” him in his dreams. (People’s Exhibit 182, Video 5; 9:25-10:00); (People’s
Exhibit 182, Video 6; 10:40). Spencer insisted that he did not know that Holmes
was Wilson’s mother and that he was shocked when helearned that was the case.
(People’s Exhibit 182, Video 5, 2:50-3:05; Video 6, 0:25-0:35).

Sentencing Proceedings

Spencer and Wilson were sentenced together. In aggravation against Spencer,
the State presented testimony regarding his disciplinary record at Cook County
Jail. (SUPR. 705). According to Steven Wilensky, the Director of Inmate Discipline,
Spencer had received tickets for possession of “hooch” (homemade alcohol), three

instances of battery, three instances of indecent exposure where he allegedly

-5.
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masturbated in front of a female nurse and female attorneys, and possession of
aweapon. (SUP R. 713-24). One of the instances of battery alleged that Spencer
assaulted a deputy with feces and urine. (SUP R. 750). Wilensky admitted that
Spencer was held accountable for these infractions at a jail hearing where he was
not represented by counsel. (SUP R. 724-27). When given an opportunity to speak
in allocution, Spencer stated: “the jail taught me how to be a better person. Its
been a while since I caught any cases.” (SUP R. 765).

In mitigation, trial counsel emphasized that Spencer was only 20 years
old at the time of the offense and that emerging adults should be afforded the
same protections as juveniles. (SUP R. 784-86). In support, counsel cited People
v. House, where this Court held that “the designation that after age 18 an individual
1s a mature adult appears to be somewhat arbitrary” and thus held that a life
sentence imposed upon a 19 year-old defendant violated the Illinois Proportionate
Penalties Clause. 2019 IL App (1st) 110580-B, 9 55, 9§ 64. (SUP R. 784) Trial counsel
also referenced studies regarding brain maturity of young adults. (SUP R. 785-86)
Counsel argued that Spencer’s sentence should be capped at 40 years because
our Supreme Court held in People v. Buffer that anything beyond 40 years is a
de facto life sentence that cannot be imposed upon a juvenile defendant. 2019 IL
122327, 9 42. (SUP R. 786).

Trial counsel further argued that Spencer was vulnerable to manipulation
and that Wilson used him like a “puppet.” (SUP R. 787-88). Counsel then discussed
Spencer’s background and upbringing. (SUP R. 787). Spencer grew up in the Robert
Taylor Homes with his mother and siblings. (SUP R. 788). Spencer’s father was
mostly absent during Spencer’s childhood and was physically abusive when he

was present. (SUP R. 788). When the Robert Taylor Homes closed down, Spencer

-6-
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and his family “couch-surfed”’between houses and experienced homelessness. (SUP
R. 788). When Spencer’s mother passed away, Spencer was homeless on a regular
basis. (SUP R. 788).

Given his unstable housing and family situation, Spencer was unable to
attend school on a regular basis and eventually stopped going to school altogether
in the 11th grade. (SUP R. 788-89). Spencer also struggled with an intellectual
disability that further hampered his academic progress. (SUP R. 788-89). Trial
counsel concluded by pointing out that Spencer did not have a criminal record
prior to this incident. (SUP R. 789).

In regards to Spencer’s youth, the trial court remarked that Spencer was
not a juvenile at the time of the offense and that it would not consider whether
Spencer’s status as an emerging adult entitled him to the same protections afforded
to juveniles, because there was no ruling on the issue from our Supreme Court.
(SUPR. 797). During this discussion, the court asserted that Spencer was a “cold-
hearted murderer” and that he did not need tobe a “Rhodes Scholar” [sic] to know
that murder 1s illegal. (SUP R. 797).

The trial court then stated that it had considered rehabilitative potential
and the statutory factors in aggravation and mitigation, without specifying the
factorsit had considered. (SUP R. 797-98). The court found that the only mitigation
was that Wilson and Spencer were “fairly young guys” but immediately countered
that they were also “grown up [men].” (SUP R. 798). The court also asserted that
Spencer was not a puppet and that nobody forced Spencer to commit the crime.
(SUP R. 799-800). Spencer was sentenced to 50 years for first degree murder, 25

years for attempt murder, and 25 years for home invasion, for an aggregate sentence
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of 100 years'. (SUP R. 807-08). Spencer received 2,231 days of sentencing credit
towards his sentence. (SUP R. 808).

Trial counsel filed a motion to reconsider sentence arguing that because
Spencer was 20 years old at the time of the offense, the Miller factors, as codified
in 730 ILCS 5/5-4.5-105 of the Illinois Code of Corrections, should have been
considered at sentencing. (C. 1283-85). The trial court denied the motion to
reconsider sentence, commenting that Spencer’s life sentence was “well earned”
because he had murdered his friend’s mother for money. (SUP R. 825-26). In doing
so, the court acknowledged that there was no evidence that Spencer knew that
Holmes was Wilson’s mother at the time of the offense. (SUP R. 826).

Direct Appeal

On direct appeal, Spencer argued, inter alia, that his 100-year aggregate
sentence violated the proportionate penalties clause because it constituted a de
facto life sentence imposed upon an emerging adult. People v. Spencer, 2023 1L
App (1st) 200646-U, 9 135. Relying on dicta from this Court’s decision in
Dorsey, 2021 1L 123010, the majority held that Spencer was not serving a de facto
life sentence because he was eligible for parole after 20 years and therefore he
could not establish that his sentence violated the proportionate penalties clause.
Id., 99 142-43. The dissent found that parole eligibility should not bar Spencer
from raising an as-applied proportionate penalties challenge to his de facto life

sentence. Id., 49 164-66 (Hyman, J., dissenting).

' Although there were no jury verdicts on the application of firearm
enhancements, the parties agreed that a 15-year firearm enhancement applied
to the sentencing range for attempt murder and home invasion. (SUP R. 786-87,
806).
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ARGUMENT

The trial court sentenced 20-year old Eugene Spencer to a 100-year
sentence, refusing to consider his youth and attendant circumstances
inmitigation. Spencer’s life sentence violates the proportionate penalties
clause and Illinois’ youth parole statute does not cure the imposition
of an otherwise unconstitutional sentence.

Eugene Spencer was convicted of first degree murder, attempt murder,
and home invasion for an offense that occurred when he was 20 years old. (R.
682). As to the attempt murder and home invasion, the jury additionally found
that Spencer discharged a firearm, so that he was subject to a minimum sentence
of 72 years.” The trial court sentenced Spencer to an aggregate sentence of 100
years in prison, refusing to consider Spencer’s emerging adult status and applicable
mitigating factors related to his youth. (SUP R. 797-98). On direct appeal, Spencer
reiterated the facts presented at his sentencing hearing and argued that his sentence
violated the proportionate penalties clause because it constituted a de facto life
sentence imposed upon an emerging adult. People v. Spencer, 2023 IL App (1st)
200646-U, Y 135. The appellate court declined to address the merits of Spencer’s
sentencing claim, finding that Spencer had not been sentenced to de facto life in
prison by virtue of the fact that he would be eligible for parole after 20 years under
section 5/5-4.5-115 of the Illinois Code of Corrections. Id., 9 142-43. More
specifically, the appellate court held that parole eligibility provided Spencer with

a “meaningful opportunity” for release before the 40-year threshold for a de facto

life sentence and thus barred Spencer from raising an “as-applied constitutional

*While the trial court noted that a 15 year enhancement applied to the
Class X offenses, the appellate court cited the sentencing code to assert that
Spencer was subject to a 20 year enhancement.

-9.
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challenge based on Miller.” Id., ¥ 143.

However, Illinois’ parole statute does not provide a meaningful opportunity
for release as contemplated by Miller and the eighth amendment where Illinois
has one of the harshest juvenile parole statutes in the country, the statute instructs
the parole board to consider factors in aggravation that should be considered in
mitigation as to youthful offenders, and finally, the decision of the administrative
parole board is not subject to any review. Moreover, even if Illinois’ parole statute
is sufficiently meaningful to comply with the eighth amendment, the proportionate
penalties clause of the Illinois Constitution requires something more. Because
the youth parole statute does not protect the youthful defendant against oppressive
penalties and essentially eliminates any check on the judiciary, it does not cure
the 1imposition of a life sentence under Illinois’ proportionate penalties clause.

This Court should therefore: (1) find that Spencer’s 100-year sentence violates
the proportionate penalties clause and remand the case for a new sentencing hearing
instructing the court toimpose something less than a life sentence, or (2) remand
the case for the trial court to consider Spencer’s youth and its attendant
circumstances to properly consider whether Spencer is deserving of a sentence
less than de facto life.

Standard of Review

Whether a sentence is unconstitutional or informed by an improper fact
1s a question of law, which is reviewed de novo. Peoplev. Taylor, 201511117267,

411; People v. Abdelhadi, 2012 IL App (2d) 111053, §8.

-10-
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A. Because Section 5/5-4.5-115 does not provide a “meaningful
opportunity for release based on demonstrated maturity and
rehabilitation” in accordance with the eighth amendment, Spencer
is not precluded from challenging his 100-year sentence as violative
of the Illinois Proportionate Penalties Clause.

1. Spencer presented a viable legal challenge that the imposition of his

100-year de facto life sentence without consideration of youth-related factors

in mitigation violated the proportionate penalties clause.

Spencer was subject to a mandatory minimum de facto life sentence of 72
years. At sentencing, defense counsel invoked the evolving nature of brain science
related to emerging adults and implored the court to consider the traumatic
circumstances surrounding Spencer’s youth and upbringing toimpose something
less than a de facto life sentence. (SUP R. 785-786) The court refused to do so,
citing Mr. Spencer’s age of 20 to characterize him as an adult, unequivocally
pronouncing it would therefore subject him to adult penalties. The court refused
to entertain any notion that a life sentence, as applied to Spencer, could violate
the proportionate penalties clause in the absence of consideration of factors related
to youth. Then, on appeal, Spencer pointed to the factors related to his youth
presented at sentencing to argue that his sentence violated the proportionate
penalties clause. The appellate court evaded review of the sentence, invoking
Spencer’s anticipated parole eligibility and asserting his sentence no longer
constituted a de facto life sentence. Spencer, at § 43.

Specifically, trial counsel presented evidence that in his youth, Spencer
alternated between transient housing and homelessness. His parents were mostly
absent, and school was not a consistent factor in his life. (SUP R. 788-89). In short,
life circumstances outside of Spencer’s control explain — though do not excuse —

why he committed the offense. And while Spencer should receive a significant

prison sentence, a life sentence in light of Spencer’s youth and tragic background

11-
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violates the proportionate penalties clause.?

The proportionate penalties clause of the Illinois Constitution requires that
“[a]ll penalties shall be determined both according to the seriousness of the offense
and with the objective of restoring the offender to useful citizenship.” Ill. Const.
1970, art. 1, §11. The proportionate penalties clause affords broader protection
than the eighth Amendment. People v. Gipson 2015 IL App (1st) 122451 at §969-78.
See also People v. Clemons, 2012 IL 107821, 9 38-39 (observing that the
requirement of the proportionate penalties clause —that penalties be determined
“with the objective of restoring the offender to useful citizenship”— was new to
the 1970 Constitution, and “the framersintended, with this additional language,
to provide a limitation on penalties beyond those afforded by the eighth
amendment”).

A sentence violates the proportionate penalties clause where “the punishment
for the offense is cruel, degrading, or so wholly disproportionate to the offense
as to shock the moral sense of the community.” People v. Leon Miller, 202 I11. 2d
328, 338 (2002). Whether a punishment shocks the moral sense of the community
is based upon an evolving standard of decency that marks the progress of a maturing
society. Miller,202111. 2d at 339. Thus, as our society evolves, so too do our concepts
of elemental decency and fairness which shape the moral sense of the community.”
Id. at 338.

In People v. Buffer, 2019 IL 122327, 44 21, 24, 41-42, this Court drew on
Millerv. Alabama, 567 U.S. 460 (2012) and its progeny to determine that a sentence

of more than 40 years’ imprisonment imposed on a juvenile without a meaningful

® Mr. Spencer will address sentencing factors and the trial court’s ruling
more fully below in section C.

-19-
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opportunity to obtain release was a de facto life sentence and a violation of the
eighth amendment, absent consideration of the juvenile’s youth and attendant
characteristics and a finding that the defendant was the rare juvenile offender
whose crime reflected irreparable corruption.

Recent developments show that our society has evolved to the point that
it shocks the moral sense of the community to impose life sentences on young adult
defendants unless they are among the rare youthful offenders who are incapable
of rehabilitation. The evolution in thinking about emerging adults was set in
motion by the United States Supreme Court decisions in Miller v. Alabama, 567
U.S. at 460, Graham v. Florida, 560 U.S. 48 (2010), and Roper v. Simmons, 543
U.S. 551 (2005). In these cases, the Court, citing scientific studies regarding
adolescent brain development, recognized certain distinctive attributes of youth
of constitutional significance that diminish the justification for imposing the harshest
sentences on juvenile offenders who commit terrible crimes. First, children have
a lack of maturity and an underdeveloped sense of responsibility, leading to
recklessness, impulsivity, and heedless risk-taking. Second, children are more
vulnerable to negative influences and outside pressures, including from their family
and peers; they have limited control over their own environment and lack the
ability to extricate themselves from horrific, crime-producing settings. And third,
a child’s character is not as well formed as an adult’s; his traits are less fixed and
his actions less likely to be evidence of irretrievable depravity. See Miller, 567
U.S. at 471-72, citing Graham, 560 U.S. at 68 and Roper, 543 U.S. at 569.

The research relied upon in Roper, Graham, and Miller has since been
supplemented by research showing that the brains of young adults continue to

develop into their 20s. Recently, some of the leading scientists and researchers
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on neuroscience and brain development released a comprehensive guide to aid
the legal community in sentencing emerging adults. See Center for Law, Brain
& Behavior at Massachusetts General Hospital (2022), White Paper on the Science
of Late Adolescence: A Guide for Judges, Attorneys and Policy Makers (January
27th, 2022).* The researchers found that, compared to young adults above age
21, late adolescents (ages 18-21) also take more risks and engage in more
sensation-seeking behavior. Id. p.3. Due to differences in brain development,
late adolescents are more likely than young adults to respond to immediate outcomes
and are less likely to delay gratification. Adversity, racism, and poverty also have
a profound impact on health, quality of life, and criminal justice involvement.
Id., p.3. Emerging adults are also much more capable of rehabilitation as they
mature. Id., pp. 36-37.

Thus, while a Miller-related claim under the eighth amendmentis limited
to juveniles under the age of 18, this Court has held that emerging adults, like
Spencer, may challenge their life sentence imposed without consideration of the
Miller factors under the proportionate penalties clause of the Illinois Constitution.
See, People v. Clark, 2023 1L 127273, 9 86-87 (acknowledging that emerging
adults can raise “as-applied proportionate penalties clause challenges to life
sentences based on the evolving science on juvenile maturity and brain
development”); People v. House, 2019 IL App (1st) 110580-B, q 64 reversed and
vacated in part by People v. House, 2021 IL 125124 (appellate court held that a
mandatory life sentence imposed upon a 19 year old under a theory of accountability

shocked the moral sense of the community in light of the teenager’s background

* Available at:
https://clbb.mgh.harvard.edu/white-paper-on-the-science-of-late-adolescence/
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and lack of criminal history); People v. Thompson, 2015 IL 118151, (19 year old
defendant not foreclosed from challenging his life sentence under the proportionate
penalties clause); Peoplev. Hilliard, 2023 11, 128186, 9 29 (a proportionate penalties
challenge is not limited to juveniles or individuals with life sentences).
Accordingly, Spencer was not foreclosed from presenting youth-related factors
in mitigation and arguing that as an emerging adult, he should be afforded the
same protections as a juvenile. Yet the trial court refused to consider Spencer’s
youth in mitigation. Then, rather than reviewing the trial court’s actions at
sentencing, the appellate court reasoned that because Spencer was eligible for
parole, there was no proportionate penalties violation. However, because Illinois’
youth parole eligibility statute does not provide a meaningful opportunity for relief,
it does not remedy the imposition of Spencer’s life sentence.
2. Becausesection 5/5-4.5-115 does not provide a meaningful opportunity
for parole as contemplated by Miller Illinois’ parole statute does not foreclose
Spencer’s claim that his sentence violated the proportionate penalties clause.
The appellate court declined to address Spencer’s proportionate penalties
challenge, finding that because he was eligible for parole under Illinois’ recently-
enacted youth parole statute, his 100-year sentence did not constitute a de facto
life sentence and therefore Spencer could not challenge his sentence under the
Illinois constitution. Spencer, at 9 142-43. However, the youth parole statute
does not provide for a meaningful opportunity for early release as contemplated
by Miller. 1llinois has one of the harshest parole statutes in the country. Under
the new parole law, Spencer cannot apply for early release until he serves at least
20 years prison. If he is unsuccessful, he has only one additional opportunity to
seek parole and must wait an additional 10 years to do so. And if denied, Spencer

has no recourse to seek review of the parole board’s determination. Finally, the
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parole board is instructed that it must consider the seriousness of the offense,
directly contradicting the directive of Miller and its progeny.

Critically, the Supreme Court in Miller explained that “[a] State is not
required to guarantee eventual freedom, but must provide some meaningful
opportunity to obtain release based on demonstrated maturity and rehabilitation.”
Miller, 567 U.S. at 479 (emphasis added) (citing Graham v. Florida, 560 U.S. 48,
75 (2010)). Such an opportunity must be “realistic.” Providing only a “remote
possibility” of release “does not mitigate the harshnessof the sentence.” Graham,
560 U.S. at 70, 82.

U.S. District courts have addressed the question of what constitutes a
meaningful opportunity for parole to pass muster under Miller. Howard v. Coonrod,
546 F.Supp. 1121, 1131-32 (M.D. Fla. 2021); Swatzell v. Tennessee Board of Parole,
No. 3:18-cv-01336, 2019 WL 1533445, *5-6 (April 9, 2019);° Maryland Restorative
Justice Initiative v. Hogan, No. ELH-16-1021, 2017 WL 467731, *19-27 (D. Md.
Feb. 3,2017). Courts in our sister states have similarly addressed the issue. See
Bonillav. Iowa Board of Parole, 930 N.W.2d 751, 772 (Iowa 2019) (“a parole board
must provide a ‘meaningful opportunity’ under Graham-Miller, which does not
“require the camel to pass through the needle’s eye”); accord State v. Thomas,
269 A.3d 487, 504-07 (N.J. App. Act. 2022); Hawkins v. New York State Dept. of
Corrections and Community Supervision, 140 A.D.3d 34, 38-40 (Sup. Ct., App.
Div.,NY 2016); Hayden v. Keller, 134 F.Supp. 3d 1000, 1009-11 (E.D. N.C. 2015).

Recently, the Alaska Court of Appeals held in Fletcher v. State, 532 P.3d

® See Fed. R. App. Proc. 32.1 (courts may not prohibit or restrict citation of
federal judicial opinions, orders, judgments, or other written dispositions that are not
selected for publication but were issued on or after January 1, 2007)
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286, 316 (AK Ct. App. 2023), that considering eligibility for parole at sentencing
may lead to an excessive sentence, because it is “too speculative” and may cause
ajuvenile to die in prison despite demonstrated maturity and rehabilitation. Other
states have found no meaningful opportunity for release where, for example: (1)
a pattern of parole denials suggests the system is unfair (Thomas, 269 A.3d at
504-07); or (2) the system does not properly distinguish juveniles from adults
(Hayden, 134 F.Supp. 3d at 1009-11). The Massachusetts Supreme Court has also
recognized the need for judicial review to ensure the parole board exercises its
authority in a constitutional manner. Diatchenko v. District Attorney for Suffock
Dist., 27 N.E.3d 349, 365 (2015).

Asrecognized by the dissent in the instant case, Illinois’s youth parole system
provides only a “remote possibility” for release rather than a meaningful one.
Spencer, 2023 IL App (1st) 200646-U, § 164 (Hyman, J., dissenting). See also,
People v. Carrasquillo, 2023 IL App (1st) 211241, § 50; People v. Gates, 2023 1L
App (1st) 211422, 9 47; Indeed, section 5/5-4.5-1151s among the harshest juvenile
parole statutes in the country. It requires juvenile homicide offenders to serve
at least 20 years in prison before applying for parole. 730 ILCS 5/5-4.5-115(b).
If a young adult offender’s parole attempt does not succeed, he must wait a minimum
of 10 additional years before he can seek a second parole review. 730 ILCS 5/5-4.5-
115(m). Andif that offenderis denied a second time, he is foreclosed from seeking
parole ever again. Id. (emphasis added). He must instead serve the rest of his
sentence, no matter its length, with no further hope of obtaining release. Id.

Apart from Illinois, 46 states provide parole or sentence review regimes
that apply to youthful homicide offenders. See Appendix (citing statutes). Similar

to Illinois, these states provide the first parole opportunity after around 20 years
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for homicide offenders. Id.; see, e.g., Ark. Code. Ann. §16-93-621 (25 years); Ore.
Rev. Stat. Ann. §144.397 (15 years); Nev. Rev. Stat. Ann. §213.12135 (20 years);
N.C. Gen. Stat. Ann. §15A-1340.19A (25 years); Va. Code Ann. §53.1-165.1(e) (20
years). Yet none even come close to Illinois’s harsh mandatory 10-year interval
between parole reviews. In fact, only three—California, Kansas, and Oregon—even
allow authorities to wait 10 years between parole reviews, and all three of them
still permit reviews every two or three years. See Appendix. By contrast, 31 of
the states require authorities to conduct parole reviews within five years or less—and
of those, the majority (18) require reviews within just three years or less. Id.
And irrespective of those maximum allowed parole intervals, 44 of these states
provide discretion to review parole every three years or less, and 36 of them provide
discretion for reviews every single year. Id.

I1linois also stands far outside the national consensus by limiting youthful
offenders tojust two lifetime chances for parole. 730 ILCS 5/5-4.5-115(m). Indeed,
all but one of the 46 states with parole systems require or provide discretion for
unlimited parole reviews. See Appendix. And even South Dakota, the only other
state to impose a legislative cap on juvenile sentence reviews, provides three reviews,
five years apart. N.D. Cent. Code. Ann. §12.1-32-13.1. These legislative enactments
therefore show an overwhelming national consensus against Illinois’s practice
of restricting juvenile homicide offenders to just two lifetime parole opportunities.

To make matters worse, the rate of successful parole requests in Illinois
1slow. Only about 22% of adult parole requests were granted in 2020; less than
30% were granted in 2019, and every single case in 2017 was denied. See Gates,
2023 IL App (1st) 211422, 946, citing State of I11. Prisoner Review Bd., 44th Annual

Report at 8, I11. Prisoner Review Bd., 43rd Annual Report, January 1 to December
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31, 2019, at 8 (Feb. 1, 2021), and State of I1l. Prisoner Review Bd., 41st Annual
Report, January 1, to December 31, 2017, at 8 (April 24, 2019). Accord State v.
Patrick,172N.E.3d 952, 959-60 (Ohio 2020) (finding its own juvenile parole system
unconstitutional, in that it failed to provide a “meaningful” opportunity for release,
where State’s parole-release rate was only 10.2% from 2011 and 2018).

Thus, not only do youthful defendants have limited opportunities for parole
review in Illinois, such opportunities offer little actual chance for release. These
characteristics of section 5/5-4.5-115 establish that in practice, the statute does
not provide a meaningful opportunity for release that complies with the eighth
amendment. See Gates, 2023 IL App (1st) 211422, 946-49 (the limitations in
section 5/5-4.5-115 render it more “close to ‘meaningless’ rather than ‘meaningful.”).
Notably, this Court arrived at the same observation in People v. Dorsey, 2021 IL
123010, 9 56. While this Court commented that “a State may remedy a Miller
violation by merely permitting the offender to be considered for parole without
any resentencing,” this Court nonetheless acknowledged that the parole system
has “few certainties.” Dorsey, 202111.123010, 4 56 (emphasis added). Specifically,
this Court remarked that parole review is a largely arbitrary process where “[t]here
1sno set of facts that, if shown, dictate a decision in favor of the inmate.” Id. Thus,
according to this Court’s own findings, “[a] discretionary parole system ... provides
no more than “a mere hope” that a benefit will be obtained. And this hope is not
protected by due process.” Id.; Cf, Greiman v. Hodges,79 F.Supp.3d 933,945 (2015)(a
meaningful opportunity for release means more than a “mere hope” for release).

As a result, the appellate court’s conclusion that parole under section
5/5-4.5-115 provided Spencer with a meaningful opportunity for release is unfounded

under the law and in practice. Although several Illinois appellate courts have
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reached the same conclusion as the lower court in this case, these courts also relied
on dicta from Dorsey which acknowledged only the possibility that parole may
cure a sentence that violates Miller. Peoplev. Cavazos; 2023 IL App (2d) 220066,
4 43; People v. Kendrick, 2023 IL App (3d) 200127, g 42; People v. Elliot, 2022
IL App (1st) 192294, 4 56. The appellate courts, however, ignored this Court’s
subsequent comments regarding the uncertainty of parole as discussed above.
Dorsey, 2021 1L 123010, 9 56. Indeed, the fact that this Court described parole
as providing only the “mere hope” of release is especially telling since a U.S. District
Court has held that a “mere hope” is not synonymous with “meaningful opportunity.”
Dorsey, 2021 IL 123010, ¥ 56; Greiman 79 F.Supp.3d at 945.

The language from section 5/5-4.5-115 regarding its implementation also
contradicts the teachings of Miller. In Miller, 567 U.S. 472, the Supreme Court
emphasized that juveniles are less culpable for their crimes because they possess
transient qualities: immaturity, recklessness, and impetuosity. The Supreme Court
expressly stated that these qualities are not “crime-specific,” thus implying that
sentencing protections afforded to juveniles should not be changed based on the
nature of the offense. Miller, 567 U.S. at 473. In contrast, section 5/5-4.5-115
instructs that the Prisoner Review Board (“the Board”) “shall not parole” a juvenile
offender if doing so “would deprecate the seriousness of [the] offense.” 730 ILCS
5/5-4.5-115()); see 100 Ill. Gen. Assem., House Proceedings, Nov. 28, 2018, at 55
(statement of Rep. Mayfield) (asserting that “certain parole-eligible offenders will
never see the light of day . . . because their crimes were so heinous”).

The statute further instructs that the parole hearing be governed by the
standards provided in the Il1linois Administrative Code. 730 ILCS 5/5-4.5-115(h).

Under the Code, the Board must focus further on the seriousness of the crime
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by considering, inter alia, any major or permanent injury to the victim, the use
of a weapon, and the status of the victim. 20 Ill. Adm. Code tit. 20,
§1610.50(b)(2)(A)(1),(111), (vi1). The Board must also consider as “[a]ggravating
factors,” inter alia, any history of substance abuse, gang affiliation, and emotional
“instability.” 20 I1l. Adm. Code tit. 20, §1610.50 (b)(1)(A)(iii), (iv), (vii). Thus,
contrary to the teachings of Miller, section 5/5-4.5-115 focuses on the nature of
the offense. And if that offense is first degree murder, the victim’s death will be
the overarching subject of the parole hearing and will inevitably result in denial
of parole. 730 ILCS 5/5-4.5-115()); 20 I1l. Adm. Code tit. 20, §1610.50(b)(2)(A)(1),(ii1),
(vid).

Further, whereas substance abuse, gang affiliation, and emotional instability
are considered factors related to immaturity under Miller and thus mitigating,
at a parole hearing under the statute, these factors are considered aggravating.
20 I11. Adm. Code tit. 20, §1610.50 (b)(1)(A)(Gi1), (iv), (vii). Accordingly, a juvenile
or young adult offender convicted of first degree murder has virtually no chance
of being released on parole in Illinois.

Moreover, and as recognized in Carrasquillo, 2023 IL App (1st) 211241,
9 50, the chances for parole release are even lower for someone like Spencer who
was sentenced to an extremely long prison term. This is because a “[a] lengthy
sentence” is an express aggravating factor that the Board must consider. 20 IlI.
Adm. Code tit. 20, §1610.50(b)(2)(A)(v). Thus, the longer the sentence imposed
by the trial court, the less likely the defendant is to receive parole. Someone like
Spencer, sentenced to a prison term in the triple digits, will likely have to serve
the entire sentence. To be sure, the young adult defendant in Carrasquillo, who

was serving an indeterminate term of 200 to 600 years in prison, was denied parole

921-

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM



130015

despite having “done a lot of incredible things in prison” and demonstrating “years
of transformation.” Carrasquillo, 2023 IL App (1st) 211241, 9 50.

Finally, and perhaps most significantly, section 5/5-4.5-115 does not provide
amechanism for judicial review, leaving this fundamental constitutional matter
solely in the hands of the executive branch. See Gates, 2023 IL App (1st) 211422,
9 43 citing Dorsey, 2021 IL 123010, § 56. (“There is no right to parole nor
opportunity for judicial review. So, categorizing parole as some type of pilot release
1s misconceived.”); see also, Diatchenko, 27 N.E.3d at 364-65 (courts must retain
responsibility over parole hearings “to ensure that any constitutional requirements
are met”). In Dorsey, 2021 11.123010, § 60, one of the key reasons why this Court
held that good time credit provided a defendant with a meaningful opportunity
for release was because there were procedures in place “to comport with due process
and thus protect against arbitrary revocation of sentence credit.” Not only are
there administrative remedies available to an inmate who has lost good time credit,
“an inmate may seek redress in state court for credits lost due to constitutionally
infirm disciplinary proceedings.” Dorsey, 2021 I1 123010, § 60. No such
administrative or court remedies exist after the denial of parole. A member of
the Board could deny parole because he was having a bad day and there is nothing
an inmate could do about it.

Given the above aspects of section 5/5-4.5-115, it is not difficult to anticipate
the likely outcome of Spencer’s parole hearing. Since the statute requires that
the Board afford great weight to the seriousness of the offense and also consider
the length of the sentence and youthful traits as aggravating factors, Spencer’s
parole application will almost certainly be denied. Spencer will also have no judicial

opportunity to review the Board’s decision, and will thus have to wait another
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ten years to reapply for parole. At that next parole hearing, assuming there is

no change in the statute, Spencer’s application will again almost certainly be denied

for the same reasons and he will have no opportunity to appeal this final decision.

Spencer will then serve out the remainder of his sentence and die in prison.
Such a process defies the central holding from Graham and Miller prohibiting

the imposition of life sentence upon a youth without the meaningful opportunity

for release, where “meaningful” at the very least means “realistic.” Graham, 560

U.S. at 72-73, 82; Miller, 567 U.S. 472-73. Consequently, Illinois’s youth parole

statute does not comply with Graham and Miller in that it does not remedy a life

sentence imposed without consideration of youth-related factors.

As noted above, this Court has held that the protections of Miller may be
extended to emerging adults under the Illinois proportionate penalties clause.
Thus, a Miller-related challenge to Spencer’s sentence is not foreclosed by Illinois
youth parole statute because that statute does not provide a meaningful opportunity
for parole. The majority in Spencer’s case thus erred in holding that parole eligibility
converted Spencer’s life sentence into a constitutionally sound sentence. As a
result, this Court should overrule the lower courts’ misapplication of the law and
find that section 5/5-4.5-115 does not provide Spencer with a meaningful opportunity
for release within his lifetime and that he is entitled to challenge his de facto life
sentence under the proportionate penalties clause.

B. Even assuming arguendo that parole provided Spencer with a
meaningful opportunity for release as required by the eighth
amendment, his sentence would still be unconstitutional under
the Illinois proportionate penalties clause, which provides greater

protections than the eighth amendment.

Even if this Court finds that parole eligibility under section 5/5-4.5-115
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provides an adequately meaningful opportunity for relief as contemplated by Miller
and the eighth amendment, this Court should find that under our proportionate
penalties clause, parole eligibility does not cure the imposition of an unconstitutional
de facto life sentence on youthful offenders. The appellate court opined that because
Spencer will be eligible for parole under the recently-enacted youth parole statute,
his 100-year sentence was not a life sentence and thus could not violate the
proportionate penalties clause. People v. Spencer, 2023 IL App (1st) 200646-U,
99 142-43. However, using parole eligibility to negate this Court’s previous
designation of a 40-year or more sentence as de facto life undermines the purpose
of Illinois’ proportionate penalties clause which provides additional protection
against oppressive sentences and assigns to the legislature and the judiciary the
responsibility of determining the appropriate penalty for a given offense and
restoring the offender to useful citizenship.

Inthis case, the appellate court, following a trend of other Illinois reviewing
courts, gave an unduly inflated influence to Illinois’ parole statute, suggesting
1t undoes this Court’s designation of a 40-year sentence as a de facto life sentence.
Those courts have then used that recharacterization to eliminate any eighth
amendment or proportionate penalties challenge to a sentence, reasoning that
parole provides a chance for an individual to obtain early release. Here, the
appellate court ruled that “because [Spencer] has a meaningful opportunity to
obtain release before serving more than 40 years’ imprisonment, he was not
sentenced to a de facto life sentence and therefore his sentence does not violate
the proportionate penalties clause.” Spencer at 9 143.

Similarly, in People v. Kendrick, 2023 IL App (3d) 200127, 9 42, the appellate

court acknowledged that parole does not guarantee release before serving 40 years,

-94.-

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM



130015

yet found that the chance for release is “sufficiently meaningful” so that a sentence
over 40 yearsis no longer considered a life sentence. Therefore, the 60-year sentence
imposed on a 19 year old emerging adult cannot violate the Illinois proportionate
penalties clause. See also, People v. Cavazos; 2023 IL App (2d) 220066, g 43
(because juvenile defendant would be eligible for parole, 45-year sentence was
not a de facto life sentence and trial court need not make a finding of incorrigibility
prior to imposing the sentence); People v. Beck, 2021 IL App (5™) 200252, 9 26
(80-year sentence not a de facto life sentence where juvenile defendant would be
eligible for parole).

Reaching a different conclusion, the appellate court in People v. Gates, 2023
IL App (1st) 211422, 9 47 (as cited by the dissent below) posits an approach that
1s more consistent with our proportionate penalties clause. It held that an
opportunity for parole does not remedy a de facto life sentence that violates the
proportionate penalties clause. The courtin Gates noted that parole does not offer
an opportunity to lessen one’s sentence “beyond applying for parole after serving
20 years, and then with low expectations of success.” Id. at § 42. The court further
highlighted some of the flaws in relying on parole eligibility to remedy an otherwise
unjust life sentence: there is no right to parole and no right to release and inmates
have no control over their chance for a shortened term. Id. at 9§ 44-45.

Indeed, the notion that parole eligibility negates the significance and reality
of a de facto life sentence is incongruous with the proportionate penalties clause.
Not only does the possibility of serving a de facto life sentence for a youthful offender
remain very much in play, the responsibility of sentencing determinations such
as rehabilitative potential is deferred to an administrative parole board. The

purpose of I1linois’ proportionate penalties clause is to ensure that sentences are
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commensurate with evolving standards of decency and to offer protection against
oppressive penalties and sentences. People v. Leon Miller, 202 I11. 2d 328, 339
(2002). Itis well-settled that the Illinois Constitution “goes further than the eighth
amendment in offering protection against oppressive penalties and sentences.”
People v. Franklin, 2020 IL App (1st) 171628, 55 (quotation omitted).

In Buffer, this Court determined that in Illinois, a sentence of more than
40 yearsis the functional equivalent of a life sentence for juvenile offenders while
a sentence of less than 40 years offers an offender an opportunity “to obtain release
based on maturity and rehabilitation.” Buffer, 2019 IL 1223257, 4 40-41, citing
Miller, 567 U.S. at 479. The legislature codified Miller’s directive to the courts
to consider youth-related factors prior to determiningif a youth is one of the rare
individuals deserving of a life sentence. 730 ILCS 5/5-4.5-115. Thus, the consensus
of the legislature and this Court is that, in all but the rarest of circumstances,
the appropriate sentencing range for a juvenile convicted of murder in Illinois
1s 20 to 40 years. See Buffer, at Y 39-40 (relying on the legislature’s determination
to set 40 years as a floor for egregious offenses to find that 40 years is a significantly
long period of incarceration to be considered a de facto life sentence).

There is nothing magical about parole eligibility that sanctions a retreat
from Illinois’ approach to sentencing youthful offenders. To the contrary, to stray
from this sentencing scheme is inconsistent with the purpose of our proportionate
penalties clause to protect against oppressive sentences and to operate as a check
onthejudiciary. Itisthejudge, after considering defendant’s youth, its attendant
circumstances, and rehabilitative potential, who is to determine if the defendant
warrants a sentence of less than life. The premise underlying Buffer is that a

40-year maximum sentence provides a juvenile, whose youth renders him less
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culpable, an opportunity to obtain release so that he can live some of his years
outside of prison. Buffer, at 9 33, (citing with approval cases to support that “the
prospect of geriatric release does not provide a juvenile with a meaningful
opportunity to demonstrate the maturity and rehabilitation required to obtain
release and reenter society”).

The principle that most individuals in Illinois who committed crimes in
their youth should be sentenced to less than 40 years holds true regardless of an
anticipated opportunity for parole. Parole eligibility may provide an opportunity
for earlier release at 20 or 30 years, but only as a “matter of executive discretion
and grace.” See, Hillv. Walker, 241 111.2d 479, 486-7 (2011). Inreality, the possibility
of obtaining parole is impossible to determine. People v. Gates, 2023 1L App
(1st)211422, 9 45. In other words, a life sentence imposed on a youthful offender
does not become any less oppressive merely because an individual can seek parole.
Parole provides a defendant an opportunity to demonstrate advanced or earlier-than-
expected strides in rehabilitation and maturity and seek a downward deviation
from his originally imposed sentence. However, to conversely use parole eligibility
to give license to Illinois sentencing courts to impose a sentence beyond the
maximum than this Court and our legislature has determined as the acceptable
range, contravenes the purpose of our proportionate penalties clause to protect
against oppressive sentences. There is no logical basis to use a chance at parole
as a sole justification for a court to sentence a juvenile to a de facto life sentence
where it would otherwise be bound to sentence him to less than life.

Additionally, giving undue deference to the theoretical possibility of parole
violates the proportionate penalties clause because it absolves the sentencing

court of its responsibility to carefully consider youth-related factors in determining
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an appropriate sentence. People v. Clemons, 2012 IL 107821, 99 38-39, (article
I, section 11, provides a check on the sentencing judge), citing People v. Taylor,
102 111.2d 201, 205-06 (1984). The judge who presided over the defendant’s trial
heard the facts and circumstances surrounding the offense, heard aggravation
and mitigation at sentencing, and observed the juvenile’s demeanor throughout
the proceedings. Affording undue influence to the possibility of parole alleviates
the sentencing judge from their judicial responsibility to discern whether the
defendant is one of the rare individuals deserving of a life sentence. Instead,
the judge is free to impose any sentence beyond 40 years. The determination of
whether an individual will die in prison is handed over to the non-judicial and
unchecked parole board 20 or 30 years down the road.

Moreover, as noted in section A, supra, the parole board is required to consider
the length of the individual’s sentence in determining whether to allow early release.
And individuals with lengthy sentences are disadvantaged where Illinois prison
policies preclude them from access to the same type of rehabilitative and educational
programming available to inmates with shorter sentences. Thus, while parole
may offer a young offender an early chance at release, it is dependent on good
conduct and an inmate’s fortune at finding available programming at his assigned
institution, things occurring after his sentence is imposed. Yet the Illinois
Constitution demands that the sentence imposed be proportionate to the nature
of the offense and the defendant’s rehabilitative potential and youth. This mandate
is lost under the appellate court’s logic that simply because the juvenile offender
may get out of his judicially imposed sentence early, he is forbidden from challenging
his sentence under the proportionate penalties clause. Regardless of whether

an unchecked administrative parole board finds the individual worthy of early
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release, an offender should not be faced with serving a life sentence that is
disproportionate to his offense, youth, and rehabilitative potential.

Finally, the inflated emphasis on parole eligibility allows reviewing courts
to abdicate their responsibility to review the trial court’s application and
consideration of youth-related factors. Even if the trial court purports to apply
the Miller-related factors, (which it did not do in this case), the reviewing courts
can forego any meaningful check on the propriety of the trial court’s consideration
and sentence. As in this case, appellate courts can make a cursory reference to
parole eligibility and evade any meaningful review of the propriety of the trial
court’s ruling by eliminating the concept of a de facto life sentence established
by this Court. Spencer, at 4 143.

In sum, the availability of parole, meaningful or not, should not alter the
analysisin evaluating the propriety of Spencer’s life sentence as parole eligibility
alone does not satisfy the purpose of the proportionate clause to protect against
oppressive punishment. Nor should this determination be dependent on an exercise
of executive grace. To allow this result renders the check on the judiciary, inherent
in the proportionate penalties clause, meaningless.

C. Spencer’s life sentence, which was imposed without consideration

of his youth and its attendant circumstances violates Illnois’

proportionate penalties clause. Because Illinois’ parole statue does
not remedy that violation, this Court must remand this case for

a new sentencing hearing.

Eugene Spencer was subject to a mandatory minimum de facto life sentence
of 72 years. Atsentencing, Spencer asked the trial court to consider youth-related
mitigating factors, pointing to the evolution of brain science. (SUP R. 785-786)

Citing Spencer’s age of 20, the court refused to entertain any notion that a life

sentence, as applied to Spencer, could violate the proportionate penalties clause
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in the absence of consideration of factors related to youth. The appellate court
then evaded review of the propriety of the trial court’s ruling, asserting that a
100-year sentence was not de facto life since Spencer would be eligible for parole.
Spencer, at § 143. However, Spencer’s 100-year sentence constitutes a life sentence
because Illinois’ parole statute a) does not provide a meaningful opportunity for
parole and, b) even ifit is sufficiently meaningful for eighth amendment purposes,
1t 1s insufficient to cure the imposition of a life sentence under Illinois’ proportionate
penalties clause.

Based on the factors presented at sentencing, this Court should find Spencer
is not one of the rare individuals deserving of a life sentence and remand for a
new sentencing hearing instructing the trial court to impose a non-life sentence.
Alternatively, this Court should remand for a new sentencing hearing and instruct
the trial court to consider whether Spencer’s youth and its attendant circumstances,
in light of his brain immaturity, establish that he is not one of the rare youthful
defendants deserving of a life sentence. This case exemplifies the injustice that
results where an individual is foreclosed from bringing a proportionate penalties
challenge to his sentence merely because he will later be eligible for parole.

As aninitial matter, Spencer acknowledges that the Illinois Supreme Court
favors reserving a young adult proportionate penalties claim under Miller for a
post-conviction setting unless the claim has been presented to the trial court and
the record is sufficiently well developed to determine whether Miller applied to
the defendant as an adult. See People Harris, 201811.121932, 49 43, 46-48. Here,
Spencer raised a proportionate penalties claim below and presented a sufficiently
developed record for review by this Court. Trial counsel asked the sentencing

court to consider factors related to Spencer’s youth and that he was not deserving
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of a de facto life sentence. Moreover, counsel argued in a motion to reconsider
sentence, citing this Court’s precedent that the trial court erred in refusing to
consider mitigating factors related to Spencer’s youth. (C. 1282-1286).

At sentencing, counsel brought Spencer’s youthfulness and its attendant
circumstances to the court’s attention. Counsel acknowledged that Spencer was
20 years old at the time of his offense, but referenced recent studies on evolving
brain science and immaturity to argue that his youth and attendant circumstances
should be considered in mitigation. (SUP R. 785-786) See White Paper, supra,
p. 14. (studies show not only that late adolescents engage in risky behaviors like
juveniles, but that such risky behaviors actually “peak” in late adolescence).
Specifically, trial counsel argued that Spencer never got a chance in his youth
to demonstrate that he could become a productive member of society. Spencer
grew up in the notorious housing project, the Robert Taylor Homes, with his mother
and siblings. (SUP R. 788). His father was mostly absent and when he was present,
he was physically abusive. (SUP R. 788). When the Robert Taylor Homes closed
down, Spencer and his family “couch-surfed” between houses and experienced
homelessness. (SUP R. 788). When Spencer’s mother passed away, Spencer was
consistently homeless. (SUP R. 788).

Given his unstable housing and family situation, Spencer was unable to
attend school on a regular basis and eventually stopped going to school altogether
in the 11th grade. (SUP R. 788-89). Spencer also struggled with an intellectual
disability that further hampered his academic progress. (SUP R. 788-89). Despite
these obstacles, Spencer did not have a criminal record prior to thisincident. (SUP
R. 789). In fact, Spencer had not even been arrested prior to this offense. (SUP.

R. 789).
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Thisisnot to say that Spencer’s crimes should be excused, but that in light
of his youth and traumatic upbringing, he is not deserving of a 100-year sentence.
Rather, Spencer wasin a desperate survival situation when he met co-defendant
Qawmane Wilson and agreed to take part in Wilson’s vile scheme. Had Spencer
never met Wilson, it is unlikely that he would have committed the offense. Had
Spencer’s parents been around to guide him, he would not have committed the
offense. Had Spencer not grown up in abject poverty, he would not have committed
the offense. In short, life circumstances outside of Spencer’s control help explain
—though do not excuse —why he committed the offense. And while Spencer should
receive a significant prison sentence, such a sentence should not be a life sentence
in light of Spencer’s youth and tragic background. Indeed, the fact that Spencer
had never even been arrested before is indicative of his rehabilitative potential.

Yet, relying primarily on Spencer’s numerical age, the trial court discounted
counsel’s argument that evolving science and law supported that Spencer’s youth
should be taken into account. It refused to consider any aspect of Spencer’s youth,
rejecting any notion that Spencer’s youth mitigated his culpability. The court
said:

Neither defendant was considered a quote, unquote juvenile at the

time. A few cases here and there suggested, well, maybe it might

define someone who'’s 20. However, not - - the Illinois Supreme Court

hasn’t said that. (SUP R. 797)

Spencer is a grown up man. (SUP R. 798)

[T]here’s numerous cases in the 1% Appellate [sic] I read every single

day. It talks about 20 years old? No. You don’t need that stuff.

Another case the Supreme Court talks about under 20 or 20 maybe

but the law says 18. That’s my other viewpoint. The guy is 19 to

20, well, we’ll apply those standards to those cases. This is not a

case, in my opinion, we talk about something less than what the law
warrants, what the law authorizes. (SUP R. 801)

-39.-
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You're grown up men. Make your choices. (SUP R. 802)

Moreover, not only did the trial court refuse to consider youth-related factors
in mitigation, but it actually considered many of them in aggravation. First, as
to peer pressure, counsel argued that Spencer was acting under the influence of
and in accord with the wishes of co-defendant Qawamane Wilson. The court mocked
the characterization of Spencer as a puppet stating, “Nobody forced him to follow
Wilson at all.” (SUP R. 790) “According to the defense’s analogy, like a puppet
and puppeteer. Nobody forced [Spencer] to go along. Nobody forced him to kill
that woman.” (SUP R. 799).

The court even callously made light of Spencer’s difficult upbringing, noting:

Maybe he had some difficulty. He’s basically an orphan. His mother

and father are both deceased now so he’s sort of an orphan. I guess

you can say that. He didn’t come up as good as some other guys might

have come up. (Supp. R. 792).

Even if Wilson did not literally coerce Spencer tocommit this crime, Spencer’s
culpability should be viewed within the context of the negative formative experiences
of his youth. That he had no parents and experienced consistent poverty explain
a heightened susceptibility to Wilson’s influence. See White Paper, supra, p. 14,
citing Steinberg, L., A Social Neuroscience Perspective on Adolescent Risk-Taking,
28 Development Rev. 78 (2008), and Dienke Bos et al, Distinct and Similar Patterns
of Emotional Development in Adolescents and Young Adults, 62 Development
Psychobiology 591 (2000) (Iate adolescents are highly sensitive, which can interfere
with self-control and renders them susceptible to emotionally driven decisions,
impulsive behavior, and poor judgment).

The trial court also emphasized the seriousness of the offense in fashioning

its sentence:
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Another case, it also talks about trying - - to restore a person to society
at some point or another. They all say at the same time the serious
thing about a sentence is the crime itself. You have to consider all
those things. The most serious thing about a sentence is the crime
itself. (SUP R. 797)

What the case law basically says the crime itself, the most serious
factor in imposing a sentence. (SUP R. 803)

In fact, this directly contradicts the precepts of Miller, that the distinctive
attributes of youth diminish the justifications for a harsh sentence, even when
a juvenile commits a terrible crime. Miller, 567 U.S. at 472.

While seemingly expressing an awareness of reviewing court decisions
that hold that a de facto life sentence imposed on an emerging adult could violate
the proportionate penalties clause, (SUP R. 801), the trial court forcefully but
incorrectly decided it was unbound to consider Spencer’s youth in fashioning a
sentence. Instead it referred to Spencer as a “grown-up man”and insisted it would
hold Spencer to adult penalties. This court’s ruling contravenes prior findings
of this Court. See, Peoplev. Wilson, 2023 IL. 127666 § 38 (noting that even Jones
v. Mississippi, 141 S.Ct 1307 (2021) holds that, under the eighth amendment,
a sentence can be unconstitutional where a sentencing court expressly refuses
to consider defendant’s youth); People v. Clark, 2023 1L 127723 9 93 (Illinois has
long held under its own constitution that sentencing courts take a defendant’s
immature age into account).

Then, in response to Spencer’s argument on appeal that his 100-year sentence
violated the proportionate penalties clause, the appellate court opined that because
Spencer would be eligible for parole, his sentence was not a de facto life sentence.
It conducted no meaningful review of the trial court’s refusal to consider Spencer’s

youth and no meaningful review of whether Spencer’s sentence violated the
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proportionate penalties clause.

Spencer’s case exemplifies the pitfalls of relying on parole eligibility to justify
aretreat from protections afforded to youthful offenders in Illinois. The trial court
refused to consider whether the proportionate penalties clause required that youth-
related factors should be considered in mitigation before sentencing Spencer to
alife sentence of 100 years. Then, citing parole eligibility to portend that 100-year
sentence was not a de facto life sentence, the appellate court skirted any meaningful
review of the trial court’s sentence and its refusal to consider Spencer’s youth.
The factors that are to be considered by the trial court and reviewed by the appellate
court will now wait 20 years to be adjudicated by an unchecked administrative
entity. The opportunity for parole, meaningful or not, does not cure the imposition
of Spencer’s 100-year sentence.

Conclusion

Eugene Spencer presented factors surrounding his youth to the sentencing
court and asked that it consider those facts in mitigation. The court unequivocally
refused to do so, contrary to Illinois law that a young adult can ask the sentencing
court to take his youth and brain immaturity into account. Spencer then asked
the appellate court to find his life sentence violated the proportionate penalties
clause. The appellate court abdicated its review of the trial court’s ruling, finding
that because Spencer could eventually seek parole, his sentence did not constitute
a life sentence and did not violate the proportionate penalties clause.

If this Court agrees that Illinois’ parole statute does not offer a meaningful
opportunity for parole, Spencer certainly merits an opportunity to have his
proportionate penalty challenge heard. And, even if the parole statute provides

a meaningful opportunity for parole as contemplated by Miller, parole eligibility
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does not provide sufficient protections guaranteed by the Illinois proportionate
penalties clause. Because parole eligibility does not foreclose review of Spencer’s
life sentence, this Court should find that Spencer’s sentence violates the
proportionate penalties clause, and remand for the trial court toimpose a sentence
lessthan life. Alternatively, this Court should remand the case for the trial court
to determine whether, in light of his youth and attendant circumstances, a life

sentence would violate the proportionate penalties clause.
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CONCLUSION

For the foregoing reasons, Eugene Spencer, petitioner-appellant, respectfully
requests that this Court reverse the appellate court’s finding that parole eligibility
does not remedy an otherwise unconstitutional life sentence. Therefore, this Court
should find that Spencer’s 100-year sentence constitutes a de facto life sentence
1mposed upon an emerging adult in violation of the proportionate penalties clause,
and remand for a new sentencing hearing to impose a sentence less than life,
or in the alternative, remand to the lower court to determine whether in light

of Spencer’s youth, a life sentence would violate the proportionate penalties clause.

Respectfully submitted,

DOUGLAS R. HOFF
Deputy Defender

CHAN WOO YOON

Assistant Appellate Defender

LINDA OLTHOFF

Supervisor

Office of the State Appellate Defender
First Judicial District

203 N. LaSalle St., 24th Floor
Chicago, IL 60601

(312) 814-5472
1stdistrict.eserve@osad.state.il.us

COUNSEL FOR PETITIONER-APPELLANT

-37-

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM



130015

CERTIFICATE OF COMPLIANCE

I certify that this brief conforms to the requirements of Rules 341(a) and
(b). The length of this brief, excluding the pages or words contained in the Rule
341(d) cover, the Rule 341(h)(1) table of contents and statement of points and
authorities, the Rule 341(c) certificate of compliance, the certificate of service,
and those matters to be appended to the brief under Rule 342, is 25 pages.
/s/Linda Olthoff

LINDA OLTHOFF
Supervisor

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM



130015

APPENDIX TO THE BRIEF

Eugene Spencer No. 130015

Index tothe Record ........ ... . . . . . . A-1
Notice of Appeal . . ... .. A-5
Appellate Court DecisSion . ... ... A-6
State Parole Statues. . ........ ... . . A-55

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM



130015

INDEX TO THE RECORD

Common Law Record ("C") Page
Docket Sheet. . . ... 6
Arrest Report . ... e 44
Complaint for Preliminary Examination ............ ... ... ... ... 52
ADPPearancCe. . . ... e 58, 203
Indictment (January 29, 2014) . ... .. . 69
State's Motion for Discovery (February 7, 2014) .. ............. ... 204
Defendant's Motion for Discovery (February 7,2014) ........................ 206
Motion to Suppress Statements. . . ........ ... .. 438
State’s Supplemental Answer to Discovery (March 15, 2017) .............. 621, 955
Motion in Limine to Allow the Use of Co-conspirator Statements (September 12,
2008 . 839
Defendant’s Response to Motion in Limine to Allow the Use of Co-conspirator
Statements (October 15, 2018) .. ... ... i 888
Defendant’s Motion in Limine to Preclude the State From Entering Certain Evidence
(February 21, 2019) . ... ..ot e 961
State's Answer to Discovery (February 21,2019). . .......... ... ............. 949
State’s Motion in Limine . . ... ... 964
State’s Supplemental Motion in Limine (February 25,2019) .................. 989
Motion for New Trial (April 8, 2019). . ... . ... . e 1087
Supplemental Motion for a New Trial (June 6,2019) ....................... 1103
Affidavit of Assistant Statens Attorney Cheryl Galvin .. .................... 1164
People’s Response to Defendant’s Supplemental Motion for New Trial Regarding the
“Denial of a Negotiated Plea” (July 8, 2019). . ........... ... ..., 1192
Sentencing Order (January 31, 2020) (March 10,2020) ................ 1266, 1321
Motion to Reconsider Sentence (February 26, 2020) ........................ 1282
Notice of Appeal (March 4, 2020) (April 17,2020) .. ......... ... ...... 1301, 1322
A-1

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM



130015

Secured Record (“Sec. C.”)

Jury Verdict Forms Signed . . ... .. .. . e 5-7

Presentence Investigation Report . ... ...... ... . ... . . . . . . . . . ..

Report of Proceedings ("R")

Direct Cross Redir. Recr.

February 26, 2019

Jury Trial
Witnesses
Joseph Sierra 98 114 117
116
Mike Parker 118 129
Darrell Dautrieve 131 163 168
Vincent Zittman 173
Officer Armando 178 194
Martinez, Jr.
Officer Don Frugoli 224 262 268
February 29, 2019
Officer Eric Szwed 280 294
289
Elizabeth Zawicki 301 323 327
326
Rosa Lopez 332 341
Bill Cheng 345 354
Ellen Chapman 357 375
380
Jennifer Belna 384 410
Officer Karen Burgess 417 428
Officer Jeremiah 436
Johnson
A-2

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM



130015

Direct Cross Redir. Recr.

March 1, 2019

Sergeant Michelle Wood 469 493 502
March 5, 2019

Sergeant Michelle Wood 529 553 562

Detective Dusenbery 596 599 600

Supplemental Report of Proceedings (“Sup. R.”)
February 27, 2019

Dena Inempolidis 439 478 490

Sheila Daugherty 502 515

Doctor Ponni 516 543

Arunkumar 546

Loriana Johnson 551 584 604 608
611 617 634 636

Forensic Investigator 640

Eric Szwed

January 31, 2020

Witnesses in Aggravation

Steven Wilensky 705 724
727
Officer Mark Nash 730 737

Officer Matthew Lyday 739
Officer Carlos Campos 746

Examination by the Court 752,
757

Officer Carlos Campos 753

Yunae Holmes-barnes 759
Supplemental Report of Proceedings (“Sup. 2 R.”)
February 22, 2019

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM



130015

Direct

Cross

Redir.

Recr.

Jury Selection

Supplemental Report of Proceedings (“Sup. 3 R.”)

August 14, 2019
Motion for New Trial - Denied

A-4

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM

23

75






M1

12

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM

13015

2023 IL App
No. 1

NOTICE: This order was filed under Suprems
by any party except in the limited circumstang

(1st) 200646-U
20-0646

FIRST DIVISION
August 28, 2023

e Court Rule 23 and may not be cited as precedent

es allowed under Rule 23(e)(1).

IN
APPELLATE C(Q
FIRST JUDIC

THE
URT OF ILLINOIS
LIAL DISTRICT

PEOPLE OF THE STATE OF ILLINOIS,
Plaintiff-Appellee,

V.

EUGENE SPENCER,
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JUSTICE Pucinski delivered the judgn
Justice Coghlan specially concurred.

hent of the court.

Justice Hyman concurred in part and djssented in part.

C

Held: Defendant’s convictions for first degreg
invasion affirmed over defendant’s challenge t
counsel was ineffective for failing to file a mo
arrest, pursuant to an investigative alert with pj
sentences affirmed over his challenge that the 1
demonstrated animosity towards defendant in
factors applicable to juveniles, and his de facto

DRDER

e murder, attempt first degree murder, and home
nat his conviction should be reversed because trial
ion to suppress his statement on the basis that his
robable cause, was unconstitutional. Defendant’s
rial court erred in considering an improper factor,
its comments, failed to consider the mitigating
life sentence was unconstitutional.

Defendant Eugene Spencer was charged in a multi-count indictment along with his

codefendants, Qawmane Wilson (Wilson) and

Loriana Johnson (Johnson) in the home invasion
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and murder of Wilson’s mother, Yolanda H
Wyatt. Following a jury trial in which Wil
convicted of first degree murder (720 ILCS
the commission of the offense he personally

invasion and during the commission of the o

130015

bImes, and the attempt first degree murder of Curtis
on was tried before a separate jury, defendant was
5/9-1(A)(1)); attempt first degree murder and during
discharged a firearm (720 ILCS 5/8-4(a)); and home

[fense he personally discharged a firearm. (720 ILCS

5/12-11(a)(4)). He was sentenced to consecutive terms of 50 years’ imprisonment for first degree

murder, 25 years’ imprisonment for attempt
home invasion. Defendant appeals his convi
ineffective for failing to file a motion to supp

to an investigative alert with probable cause,

first degree murder, and 25 years’ imprisonment for
ction and sentence, arguing that his trial counsel was
ress his statement on the basis that his arrest, pursuant

was unconstitutional. He appeals his sentence on the

grounds that the trial court erred in consiglering an improper factor, demonstrated animosity

towards defendant in its comments, failed to ¢onsider the mitigating factors applicable to juveniles,

and his de facto life sentence was unconstitu
judgment of the circuit court.

BAC

kional. For the reasons set forth herein, we affirm the

KGROUND

[rial

Loriana Johnson

Loriana Johnson? testified that she was dating Wilson in September of 2012 for the past year.

Approximately one week before September 2

during which he asked her if she could take

2012, she had a cell phone conversation with Wilson

his friend somewhere to “make a run.” He said he

would let her know when and would pay fgr her gasoline. Then, at approximately 2:00 a.m. on

t Johnson was originally charged in the indict

ment with first degree murder and attempt first degree

murder, but she pled guilty to an amended cqunt of armed robbery and was sentenced to 14 years’

imprisonment as part of a plea agreement wit

N the State and in exchange for her truthful testimony.
_2-

7
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September 2, 2012, Wilson called her and ask
described it as a “cowboy gun” and “the spinr
her daughter’s clothes. She testified that the gu

there. She hid the gun in a bookbag and drove

When she arrived at Wilson’s house, Wilsd
know that defendant lived in this house with h
the gun to Wilson who took it inside his house
the gun out of the bag and wiped it off with

“take everything” which she understood to meg

ed her if she could bring a gun to his house. She
er.” The gun was hidden in her closet underneath
n did not belong to her, and she had not put the gun

0 Wilson’s house in a red Ford Taurus.

n and defendant were standing outside. She did not
s own family. She handed the bookbag containing
, followed by Johnson and defendant. Wilson took
| cloth. Johnson heard Wilson say to defendant to

n that this was a robbery, but she did not hear them

use that word. She also heard Wilson say, “[s]omething about a him” and the clothes that defendant

had with him. She saw defendant leave the liV

ing room, but she did not see where he went. She

and Wilson talked and had sexual intercourse. Afterwards, she saw that defendant had clothes with

him and defendant asked her to take Wilson “U
to defendant, but she thought that the clothes

defendant with a gun or a knife.

She left Wilson’s house with defendant in
was driving his silver Ford Mustang. She spoke
times, while he led her to the address of 1026
defendant exited the car holding clothes on hal
at that address. At some point, Wilson told hg
minutes later, defendant came back to her car g
not wearing shoes, sweating and panicking, and

see him with a gun, a knife, drugs, or any prop

p north.” She did not see Wilson hand any clothes

elonged to defendant, not Wilson. She did not see

the back seat of her car. She followed Wilson, who
with Wilson over the phone, as she got lost several
West Montrose, Chicago. She parked the car, and
ngers and walking towards the apartment building
er that he was going to exit the car and wait. Ten
nd sat in the back seat, and she noticed that he was
smelled an odor, “like blood”, on him. She did not

erty from inside the apartment. As she drove away,
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she asked him what the smell was, and defen
the gun jammed and then he grabbed a knife
took the clothes that he was holding and thrg

the back seat and saw blood on that part of th

30015

lant “snapped” and said, “I had to do it.” He said that
In an alley on the south side of Chicago, defendant
w them into a dumpster. At that point, she looked in

e seat, which was not previously there.

Johnson further testified that on Decenpber 23, 2013, at approximately 2:30 p.m., she was

arrested and interviewed by Chicago police
the police station before she was released. |
about her involvement in and knowledge of
week before the murder, Wilson called her §
somewhere. She testified that she would ng
Spencer were going to kill or rob someone.
and Wilson say that there was “some dude”
him, but she did not think they were serious.

At trial, Johnson viewed a still photo ta
where Holmes lived and identified defendan
laundry detergent. She also identified that clq

same clothes that she saw in defendant’s pos

Curtis

fetectives. She spent approximately twelve hours at
bhe admitted that she initially lied to the detectives
the murder. She eventually told the detectives that a
ind said he was going to need her to drive someone
t have been involved if she knew that Wilson and
bhe also told the detectives that she heard defendant

in the apartment and he was supposed to fight with

ken from a security video of the apartment building
as the person in the photo seen holding clothes and
thing that defendant was carrying in the photo as the

bession after they left Wilson’s home.

\Vyatt

Curtis Wyatt testified that he and Yoland
breaking up in 2012. He testified that Holme
which she parked in the parking garage of he

one son, Wilson, and that Wilson drove a Fo

a Holmes had previously dated for five years before
s owned a hair salon and drove a black Lexus SUV,
apartment building. Wyatt testified that Holmes had

d Mustang that Holmes had purchased for him.
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Around 10:00 p.m., on September 1, 201
apartment, located at 1026 West Montrose. He
in which Holmes convinced him to come to
him into the building as he did not have a ke
apartment when he arrived, but Holmes sharec
and Holmes had sexual intercourse, they fell as
heard Holmes speaking to someone on the ph

Wyatt went back to sleep, so he did not know

He woke up a second time to the sound of
male on the other side of the bed, approximatel
as this person. Defendant fired two shots at W
ten times. Wyatt tried to defend himself and thg
tried to strangle him and grabbed his testicles
knife from the kitchen, looked around the &

checked on Holmes and saw her lying halfwa

0015

P, Wyatt went to meet Holmes at her fourth-floor
had a conversation with Wyatt earlier that evening
er apartment. When he arrived, Holmes “buzzed”
fob to enter the building. No one else was at the
| the apartment with her niece, Kierra. After Wyatt
leep together in her bedroom. He woke up when he
one. She told him that she was talking to Wilson.

f Holmes got out of bed after the phone call.

a gunshot. Wyatt jumped out of the bed and saw a
y six feet away. At trial, Wyatt identified defendant
yatt then hit him in the head with the gun eight to
pir fight spilled out into the hallway. Defendant also
, but then Wyatt clawed at him. Wyatt grabbed a
partment and saw that defendant had left. Wyatt

y off the bed with a gunshot wound. Wyatt called

911 twice and the audio from those calls were played at trial. He washed his hands in the bathroom

sink as they were covered in blood. Wyatt too
the police and paramedics into the building.

Wyatt opening the door and having a large am

k one of the passenger elevators to the lobby to let
A surveillance video from the lobby area showed

punt of blood on the back of his head.

After Wyatt was treated for his injuries at §he hospital, he went to the police station and agreed

to submit to a buccal swab for DNA analysis

, @ gunshot residue kit for his hands, and to have

cellular material collected from underneath hjs fingernails. Wyatt did not remember telling the

police that he heard four to six gunshots fired,

hat the offender was standing in the doorway at the

o]
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time, or that the offender was a black malg
He did not remember telling them that it w
see the offender’s features. He also did n

knife. The police recovered his clothing §

130015

| six feet tall, 210 pounds, and had braids or dreadlocks.
as dark inside the apartment and that it was too dark to
bt remember when he told the police about grabbing a

t the hospital. He stayed in contact with the police for

any updates. On December 23, 2013, Wyatt identified defendant as the shooter in a physical lineup.

He also identified defendant as the shoote
116 At trial, Wyatt identified several photd
in several areas of the apartment, includin
the headboard of Holmes’ bed, and a wh
identified photos of a handgun and a white
handgun or the earbud on the floor before

these items. He identified a photo of the K

the counter and another photo showing th

at trial.

s of Holmes’ apartment. The photos showed red stains
g on the front entryway floor tile, a hole in the wall by
ite mark on the headboard of that same bed. He also
earbud on the floor. He testified that he did not see the
he went to bed, and he never saw anyone drop either of
tchen where he removed a knife from a knife block on

 knife that he removed, and broken into two pieces, in

the front doorway area of the apartment. He did not recall how the knife was broken or if he broke

it. He also identified a Taurus 9 mm sej
bedroom closet, as the gun that he had pre
Both he and Holmes had keys to that lock
apartment. On September 12, 2012, he w¢
someone else had taken it out. From a still
of the murder, Wyatt identified Wilson
building.
117

On cross-examination, Wyatt testified

May 6, 2012, when he was arrested upon g

niautomatic handgun, found inside a cloth bag in the
yiously purchased and kept in a lockbox at Chase Bank.
« box, but he did not know that the gun was inside her
ent to the lock box to remove that gun and learned that
photo taken from a surveillance video, taken at the time

’s Ford Mustang parked behind Holmes’ apartment

that, prior to Holmes’ death, he had not seen her since

etting into a fight with Holmes’ brother-in-law. A group
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of people were watching a boxing match g
to get a gun and kill Holmes or her sister,

their five-year relationship. He denied thaj

130015

n television at the time. Wyatt denied that he threatened
¥y unae. Wyatt and Holmes lived together at times during

[ he opened the apartment door for anyone to come into

the apartment that night and that he fought with that person to create a crime scene. He explained

that, because only a landline could be use

someone to enter the building.

Chicago Poli

d, he could not have used his own cell phone to allow

ce Officer Armando Martinez

Chicago Police Officer Armando Marfinez testified that he responded to the radio call. He and

his partner took an elevator to the fourtt
apartment door opened, Officer Martinez
and smeared blood on the walls and furni
the bed as the position she was in when thg
of the revolver that they found on the be

cameras inside the common areas of the

floor and met up with two other officers. When the
mmediately saw puddles of blood on the hallway floor
fure. He identified a photo of Holmes lying halfway on
y entered the bedroom. He also identified another photo
droom floor. He later learned that there were security

partment building and at trial, identified videos, taken

from these cameras, of the officers’ arrival on the fourth floor.

Chicago Paraimedic Vincent Zittman

Chicago Paramedic Vincent Zittman w
with a gunshot wound to her head, but she
had declared the apartment and common

lifesaving techniques to her and did not m

Chicago Police

as called to the scene at 5:20 a.m., He observed Holmes
was not breathing and did not have a pulse. The police
areas to be a crime scene, so he did not render any

pve her body.

Officer Eric Szwed

Chicago Police Officer Eric Szwed, g

forensic investigator, processed the scene. The lobby

and entry areas, stairwell and Holmes’ apaftment were secured by crime scene tape. Officer Szwed
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also took photographs of these areas, which
entrance to the apartment building had a seg
box on the wall. He found blood on the glass

handicapped access pads on the wall. Officg

30015

were introduced at trial. The photos showed that the
ure door that locked automatically, along with a call
of the interior door to the lobby as well as on the two

r Szwed also processed the stairwell from the fourth

floor to the first floor. On the fourth-floor stgirwell, he found a white long-sleeve shirt on the floor

and some faint bloody footwear impressions
the fourth and fifth floors, he also found a p

of blood on the wall nearby. He found somg

on the floor nearby. In the stairwell landing between
astic hanger with blood on it as well as a faint swipe

additional blood on the corner wall of the stairwell

between the second and third floor, on the interior handle of the gate to exit the stairwell between

the first and second floors, and on the door

swabs from six different locations inside tha

Officer Szwed also took photographs
testified that the photographs showed the e
amount of blood” on the floor, walls and on
the floor.? There were also five $20 bills
mechanism to the apartment door. The phot|
fired bullets. One bullet was found on the flo

wall behind the bed, and two fired bullets wg

eading to the lobby area. In total, he collected blood

[ stairwell.

hnd collected evidence from Holmes’ apartment. He
ntryway into Holmes’ apartment with a “significant
the door, and a knife handle with a broken blade on
on the floor. There was no damage to the locking
ps taken from inside Holmes’ bedroom showed four
pr behind the bed, another bullet was found inside the

re found inside the mattress. He also photographed a

revolver with two fired cartridge cases still i the cylinder on the bedroom floor, and an earbud on

the bedroom floor. For future DNA analysis

the trigger portions of the revolver. There wa

2 Curtis Wyatt identified this broken knife as
Szwed testified that he photographed and rec
there is no testimony that any other knife wa

, Officer Szwed swabbed the handle of the grip and

5 also a defect in the white area of the headboard with

the knife that he grabbed from the kitchen and Officer
pvered the broken knife from the entryway. However,
S recovered from the scene.

-8-
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cotton coming out of the headboard, a def

wall above the headboard. Officer Szwed

white powder, suspect narcotics, in the corr

admitted into evidence a photo of the 9 mr

bag in the closet, as well as a photo of am

the top drawer of a storage rack.

125

Officer Szwed went to the hospital and

to Wyatt. Wyatt’s hands had not been “bag

injuries and collected his clothing. It was

swab and fingernail scrapings from Wyatt.

126

127

And

130015

ect in the wall behind the headboard, and a hole in the
also found a brown paper bag containing two bags of
er of the bedroom behind a storage container. The State
N semiautomatic pistol, which was found inside a cloth

pagazine that matched this weapon, which was found in

administered a gunshot residue evidence collection kit
ged” prior to this test. He took photographs of Wyatt’s

stipulated that Officer Szwed also collected the buccal

rzej Sisson

Andrzej Sisson testified that he was r

video surveillance system in the apartment

Sisson went to that location along with sor]

psponsible for the installation and management of the
building where Holmes died. On September 12, 2012,

ne police officers and building management to assist in

securing the videos from the surveillahce system, which allowed for digital storage of

approximately 30 days. The police officers

to download to limit the amount of data th

State introduced 25 different photos taken

rear exterior, the front lobby and vestibul

fourth-floor hallway.
128

129

Darrell

specified to him which time frames and which cameras
at needed to be transferred. During his testimony, the
'rom the surveillance cameras stationed in the front and

b, the freight elevator, the passenger elevator, and the

Dautrieve

Darrell Dautrieve testified that he was

time of this offense. He testified that a per
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bon needed to use a key fob, which looked like a credit
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card, to enter the apartment building. If someone did not have a key fob, they would type in the

last name of the person to get the unit number, type in that number, and it would automatically

ring into the apartment through a landline p

the front door by pressing a certain number

hone. The person in the apartment could then unlock

combination. He knew that Wilson was not issued a

key fob. He spoke to Wilson at the apartment building after the murder and told him how sorry he

was for his loss. Wilson did not say anything in response, When Dautrieve continued to console

him, Wilson did not react.

During his testimony, the State introduce

d several surveillance videos, and Dautrieve described

the physical layout of the building as well 3s what he saw at various parts of the videos. One of

the videos showed a person, wearing white

elevators holding clothes and a bottle of laun

shoes, entering the building and walking towards the

ry detergent. The video also showed this same person

enter the freight elevator holding these same items, tighten the hood on his sweatshirt, and then

exit the elevator on the fourth floor holding

these same items. He also identified another video,

taken from the rear exterior of the apartmenft building, showing a car going the wrong way in the

alley behind the building and then pulling irfto the parking area.

Mike Parker

Mike Parker testified that he was another

of this building, testified that he was trying

resident who lived in an apartment on the fourth floor

o enter the building around 4:30 or 5:00 a.m. but had

forgotten his key fob. He was able to get ijside when someone was leaving the building during

that same time. Parker had never met this pefson before but described him as a male. Surveillance

videos showed him entering the building andl walking past this male. He spoke to the police about

what he saw. On December 23, 2013, he was

unable to make an identification in a physical lineup.

Doctor Ponni Arunkumar

-10-
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Doctor Ponni Arunkumar testified thaf

130015

she reviewed the autopsy of Holmes performed by

another assistant medical examiner. There was a gunshot wound to the right side of her head with

evidence of stippling, meaning that the shof was fired from within two feet. A deformed medium

caliber silver jacketed lead bullet was recov

ered from her brain. She also had two stab wounds to

her abdomen, which caused bleeding in hger abdominal cavity. She could not determine which

injury occurred first or second. In her exper

opinion, the cause of death was gunshot wound to the

head and multiple stab wounds being a confributing factor to the death. The manner of death was

homicide. A forensic investigator collected

Holmes’, her clothing, right and left-hand f

evidence from the autopsy, including a blood card for

ngernail clippings, and a fired bullet.

Dena Ingmpolideis

Several forensic analysts from the Illino
of the evidence collected in this case. H
determined that the Colt Model .38 Specia

recovered from Holmes’ brain as well as {

s State Police Forensic Science Center examined some
irearms expert Dena Inempolidis testified that she
caliber revolver was the weapon that fired the bullet

he three of the four other bullets recovered from the

bedroom. She could not eliminate the revolver as the source of the fourth bullet recovered from

the bedroom. She also determined that this 1
jammed and misfired when she initially te
bedroom, she did not perform any type of

found in the bedroom closet. She explained

evolver, which showed damage to the wooden handle,
st-fired it. From the shell casings recovered from the
comparison with the 9 mm semiautomatic handgun

that these shell casings are not the type of ammunition

that could be fired from that type of weapomn because of the difference in the calibers.

Sheila Daligherty

-11-
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Sheila Daughtery, who was qualified ag

two portions of the broken knife as well

fingerprint impressions on any of these itenps.

Bil

130015

an expert in the field of latent fingerprints, tested the

as one plastic hanger. She found no suitable latent

| Cheng

Bill Cheng, who was qualified as an eXpert in the field of forensic biology, tested the plastic

hanger for the presence of blood. He swabb
sample for further testing.

Elizak

ed the item, blood was indicated, and he preserved the

eth Zawicki

Elizabeth Zawicki, who was qualified
various pieces of evidence recovered in thi
the two portions of the broken knife and dg
portion of the knife, as well as the blade
portion of the earbud, that would go inside a
the outer portion of the earbud and blood W

blood was indicated, and the entire stain wa

as an expert in the field of forensic biology, tested
5 case for the presence of cellular material. She tested
termined that blood was indicated on both the handle
portion. Zawicki testified that she swabbed the inner
person’s ear, and found cellular material. She swabbed
as indicated. When Zawicki analyzed the white shirt,

5 preserved for DNA analysis. She swabbed the inside

of the shirt cuffs for the presence of cellulaf material and preserved it for DNA analysis She also

swabbed the fingernail scrapings for Curtig

samples for DNA analysis. Her testing also

Wyatt for cellular material, and she preserved these

indicated that blood was present.

Jennjfer Belna

Jennifer Belna, who was qualified as an
that she conducted a DNA analysis on the b

able to identify a DNA profile which was

expert in the field of forensic DNA analysis, testified
Liccal swab standard collected from defendant and was

suitable for comparison. She also conducted a DNA

analysis on the cellular material from the darbud found inside the bedroom, and she identified a

-12-
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human male DNA profile. She compared this human male DNA profile with the DNA profile of

defendant. She testified that this human ma

e DNA profile on the earbud matched the DNA profile

of defendant and did not match the profile of Wyatt. She explained that this profile would be

expected to occur in approximately one in
one in 550 quintillion Hispanic unrelated
outside of the earbud matched the DNA of
expected to occur in approximately one in

billion Hispanic unrelated individuals.

Belna also testified that she concluded

8.7 quintillion black, one in 3.7 sextillion white, and
ndividuals. She further testified that the blood on the
Wyatt. She explained that this profile match would be

1.4 billion black, one in 51 billion white, or one in 22

that the blood found on both parts of the broken knife

matched the DNA profile of Wyatt. Belna testified that the DNA analysis indicated a human male

DNA profile which matched the DNA profile of Wyatt and did not match the DNA profile of

Spencer. The sample from the first-floor §

tairwell also tested positive for blood and the human

male DNA profile was identified as thagt of Wyatt. This profile was expected to occur in

approximately one in 1.7 sextillion black
Hispanic unrelated individuals. The DNA :
mixture of human DNA profile with at leas

separate out the parts of that mixture and w

The fingernail clippings from Wyatt’s
fingernail clippings from his left hand shoy
contributor of the DNA profile was Wyatt,

for comparison.

Ellen Ch

one in 200 sextillion white, or one in 53 sextillion
analysis of the cuff of the white shirt revealed a partial
L two people in this mixture. The analyst was unable to
as unable to determine a single profile.

ight hand matched the DNA profile of Wyatt, and the
ved a mixture of two human DNA profiles. The major

and the remaining parts of the mixture was not suitable

pman
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The gunshot residue test for Wyatt wag
was listed as 5:11 a.m., and the GSR kit wj
Wyatt may not have discharged a firearm

the particles were removed by activity, wer

130015

analyzed by Ellen Chapman. The time of the shooting
ps administered at 8:40 p.m. Chapman concluded that
vith right hand, and if he did discharge a firearm then

b not deposited, or were not detected by the procedure.

Handwashing has the potential to remove these types of particles.

The State introduced cell phone recordf
period around the murder. Another forensig
powder and determined that it tested positi
58.5 grams.

The State introduced certified bank rec
withdrew approximately $70,000 eleven d4

Jo{

Joseph Sierra testified that he was a cus
T-Mobile responded to a subpoena, dated §
to Holmes and Wyatt. When T-Mobile s¢
number of Holmes, they discovered that th
account. Defendant concedes that this secon
the phone records showed an outgoing ¢

September 2, 2019, to Holmes.

Chicago Polic

between defendant, Wilson, and Holmes for the time
analyst, Rosa Lopez testified that she tested the white

e for the presence of cocaine. The substance weighed

prds from JP Morgan Case Bank showing that Wilson

ys after the murder from his mother’s bank account.

eph Sierra

todian of records for T-Mobile. On October 11, 2012,
beptember 14, 2012, for the phone numbers registered
arched the phone records associated with the phone
ere was a second phone number associated with that
d phone number “apparently belonged to Wilson,” and

Il from this second phone number at 4:21 a.m. on

b Officer Karen Burgess

Chicago Police Officer Karen Burgess

testified that on December 21, 2013, at 9:30 p.m., she

spoke to Wilson while investigating a car where the license plate did not match the vehicle

registration. She learned Wilson’s name ar

d ran his name in the police computer. When she did

-14-
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S0, she learned that a police detective hag

Wilson. She called the police district, dg

130015

issued an investigative alert with no probable cause for

termined that the alert was still active, and spoke with

Chicago Police Detective Michelle Wood. Detective Wood said that she still would like to speak

to Wilson about the death of his mother a

hd asked the officer to ask Wilson if he would be willing

to come to the police station to speak with her regarding the investigation. Returning to the other

officers and the other men, she informe
officers to the police station to speak with
to the police station. She left him in the

she located Detective Wood.

1 55 Chicago Polic

I Wilson about the alert. Wilson agreed to go with the
Detective Wood. Detective Burgess transported Wilson

jvaiting room area outside the detective’s division while

b Detective Michelle Wood

156 Chicago Police Detective Michelle \
Korolis, were assigned to investigate this
on September 2, 2012. When the detectivg
had a head injury. After Wyatt receiv
transported to the Area North detective
minutes. He was not considered to be a s
157
a conference room located in the Area
During the investigation, Detective Woo
the police found in a parking garage atta
processed for evidence because she did n

158

because she had discovered that the only
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On September 4, 2012, the detectives

Subsequently, Detective Wood orderg

\Vood testified that she and her partner, Detective John
case and arrived at the scene at approximately 5:30 p.m.
s interviewed Wyatt, Detective Wood noticed that Wyatt
ed medical treatment, she arranged for Wyatt to be
division where they spoke with him for about thirty

Ispect and was free to leave after their conversation.

met with Wilson and Holmes’ sister, Yunae Holmes, in
North detective division for approximately 30 minutes.
 learned that Holmes drove a black Lexus SUV, which
ched to the apartment building. She did not have the car

pt think that it contained anything of evidentiary value.

d and reviewed cell phone records for Holmes and Wyatt

way to get into Holmes’ apartment “was to be buzzed in

-15-
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via the phone.” When she received these recc
identify anyone who called Holmes shortly befc
around the time of the murder. She noticed
determined to belong to a cell phone used by W
number. A phone number belonging to defend

for the cell phone used by Wilson.

Afterwards, she issued an investigative alert

and Wilson. She explained that she wanted to §

rds, she did not have a suspect. She attempted to
re her death. She noticed a series of telephone calls
that one number in particular, which was later
ilson and requested the cell phone records for that

ant’s cell phone appeared in the cell phone records

with no probable cause to arrest for both defendant

peak with defendant regarding why his cell phone

number was contained in the cell phone recprds. She did not testify as to the date that this

investigative alert was issued.

In October of 2013, she also asked Dane B

rown, who was friends with Wyatt and lived with

him around the time of the murder, to come to the station to submit to a buccal swab for subsequent

DNA analysis. Detective Wood explained that the police thought that the offender might have

known Wyatt and wanted to eliminate Brown g

On December 21, 2013, Detective Wood
asked Officer Burgess to ask Wilson if he was
her regarding this investigation. At approximat
she spoke with him. After that conversation, sh
as Chicago Police Officer Jeremiah Johnson wif
and place him into custody. On December 23",

under arrest at 411 North Hamlin, Chicago.

On December 23, 2013, at 3:08 a.m., defenc

videorecorded and played at trial. Defendant ¢

s a possible suspect.

received a phone call from Officer Burgess. She
willing to come to the police station to speak with
ely 10:00 p.m., Wilson arrived at the station where
 requested that other members of her team, as well
h the fugitive apprehension unit, try find defendant

at 2:00 a.m., she learned that defendant was placed

lant waived his Miranda rights. This interview was

enied any knowledge or involvement in Holmes’

16-
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murder. At 3:42 a.m., during a second interv
or involvement, he admitted that he went to t
there, he was attacked by a man as soon as he
a gun with him and that he shot or stabbed a

set him up to be killed and that he was lucky

30015

ew, after defendant initially denied any knowledge
he apartment to run an errand for Wilson, and while
valked into the apartment. He denied that he brought
woman inside the apartment. He stated that Wilson

[0 be alive.

The detectives told defendant that they thought he was lying. At that point, he admitted that he

brought a gun with him and that he shot at
defense. The detectives informed defendant

were in contact after the shooting.

Defendant provided more details to the de
building because Wilson called Holmes to ask
from his cell phone, and defendant listened tq
entered Holmes’ apartment through an unlock
stabbed her. He decided to stab the woman
bitch dead? Make sure.” He fought with th
Defendant also stated that he removed the ki
and gave it to Loriana Johnson. Several time
had “visited him” in his dreams. He insiste
mother. Defendant admitted that Wilson offe

received $70.

Chicago Police G

the woman while he was firing at the man in self-

that cell phone records showed that he and Wilson

tectives. He explained that he entered the apartment
to buzz him in. Wilson provided instruction to him
him through an earbud. Defendant admitted that he
ed door, shot Holmes in the head and then repeatedly
ecause Wilson said to him over the phone, “Is that
e man inside the apartment and knocked him out.
ife that he used to stab Holmes from the apartment
during the interview, defendant stated that Holmes
 that he did not know that Holmes was Wilson’s

red him $4200 to commit the crime and that he only

fficer Jeremiah Johnson

Chicago Police Officer Jeremiah Johns

apprehension unit, and on December 23, 201

pn testified that he was assigned to the fugitive

B, at 6:00 a.m., he and his partners were assigned to

-17-
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an investigative alert for defendant. He and

single-family residence. At 2:00 a.m. on D
transported him to Area North police district
that same day, they located Loriana Johnson,

interview room.

Defense

30015

nis partners found defendant at 411 North Hamlin, a
ccember 23, 2013, defendant placed under arrest,
, and placed him in an interview room. At 1:35 p.m.

placed her under arrest, and placed her in a separate

Case-in-Chief

Defendant presented the testimony of Chi
his interview with Wyatt as Wyatt was bein
Deeember September 2, 2012, at approximat
gunshots, saw the shooter standing in the d
described the bedroom as being dark, but dg

had braided hair or dreadlocks.

cago Police Detective Timothy Dusenberry regarding
g treated for his head injuries at Weiss Hospital on
ly 6:22 p.m. Wyatt told him that he heard four to six
porway to the bedroom while the shots were fired,

scribed the shooter as six feet tall, 210 pounds, and

Verdlict

The jury found defendant guilty of first
which he personally discharged a firearm

discharged a firearm.

Senten

degree murder, attempt first degree murder during

and home invasion during which he personally

cing Hearing

After the trial court denied defendant’s
sentencing hearing where the State presented
Curtis Wyatt. The State also presented the teg
Director of Inmate Discipline at Cook (
disciplinary report for defendant showed thd

including 14 infractions for public masturba

motion for a new trial, the case proceeded to the
the victim-witness statements of Yunae Holmes and
timony of Steven Wilensky, who was previously the
County Department of Corrections. The 89-page
It he had disciplinary infractions 36 different times,

ion. Defendant masturbated in front of a nurse who

-18-
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was dispensing medication, and on two different occasions, masturbated in front of an assistant

public defender. He was charged criminally
sentencing. He was also charged criminally fi
two cases were pending at the time of senteng
Matthew Lyday testified that defendant strug
remove him from his cell. The officer suffe
Cook County Department of Corrections Of
a check of the cell locks when defendant s
forced the cell door open, and struck the

possessing asthma pumps that are commonlyj

, and these three cases were pending at the time of
pr two different cases of battery to jail staff, and these
ing. Cook County Department of Corrections Officer
k him in the face when the officer was attempting to
red cuts and bruises to his eye and to his right hand.
Ficer Carlos Campos testified that he was performing
rayed him with a bottle containing urine and feces,
officer. Defendant was also issued violations for

used to make shanks, stolen jail keys, and a jail-made

intoxicant referred to as “hooch” on three diffferent occasions, as well as a sharpened metal object.

In mitigation, defense counsel argued tha
committed these offenses, was a youthful of]
the caselaw for juvenile offenders. The tri
sentencing statute was inapplicable because

offense, finding that there was no caselaw

t defendant, who was 20 years old at the time that he
fender, and should be subject to the same analysis as
Al court agreed with the State’s argument that this
defendant was not a juvenile when he committed the

requiring to him consider these factors to an adult

offender, and declined to consider these statyitory factors.

Sente

The trial court sentenced defendant to ¢
first degree murder, 25 years’ imprisonme
discharging a firearm, and 25 years’ imprisor|
a firearm.

AN

nce
onsecutive sentences of 50 years’ imprisonment for
nt for attempt first degree murder while personally

ment for home invasion while personally discharging

NALYSIS

-19-
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|. Failure to File N

Defendant initially contends that his trial
suppress on the grounds that his arrest, pur
violated the Illinois constitution. Defendant m
moved to suppress the arrest, and then his vid
evidence for the jury’s consideration.

Defendant points out that the Illinois cons
magistrate who makes a probable cause dete

support a seizure. This section provides:

“The people shall have the right to bg
other possessions against unreasonab
interceptions of communications by
warrant shall issue without probabls
describing the place to be searched
Const. 1970, art. I, 16
Here, no affidavit was signed by a neutr
determination. While Detective Wood initiall
to arrest for defendant in 2012, after she sp|
issued an investigative alert with probable ca
of her team, as well as Chicago Police Office
to locate and arrest defendant. While she did
did so sometime after she had concluded an

December 21, 2013. Officer Johnson testified

30015

/lotion to Suppress

counsel was ineffective for failing to file a motion to
suant to an investigative alert with probable cause,
aintains that his trial counsel could have successfully

eotaped statement would not have been allowed into

titution requires an affidavit to be signed by a neutral

Fmination pursuant to Ill. Const. 1970, art. I, § 6, to

secure in their persons, houses, papers, and
e searches, seizures, invasions of privacy or
eavesdropping devices or other means. No
p cause, supported by affidavit particularly

and the persons or things to be seized.” Ill.

| magistrate with facts supporting a probable cause
y issued an investigative alert with no probable cause
pke with defendant on December 21-22, 2013, she
Ise to arrest for defendant. She asked other members
Jeremiah Johnson of the fugitive apprehension unit,
not testify as to a specific time, she testified that she
interview of Wilson, commenced at 10:00 p.m. on

that on December 22, 2013, at 6:00 a.m., he and his
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partners were assigned to an investigative

at 2:00 a.m. the next day and placed him U

181
issued the investigative alert with probab
the fourth amendment of the United State
on People v. Bass, 2019 IL App (1st) 16(
Bass, 2021 IL 125434), and People v. Smi
should likewise find that his arrest was un
for failing to file a motion to challenge his

1182 The State contends that a motion by

unconstitutional would have been meritle

ineffective. Initially, the State points out
cause and asks us to find that an arrest
constitutional. The State also argues defe
was decided prior to defendant’s trial an
legal authority available to him at the tim
defendant cannot establish that he was pre|

by overwhelming evidence that was not t

that defendant’s confession would not hav,

in reliance on prior appellate precedent.

183 It is well-established that a claim of

two-prong test set forth in Strickland v. W

I1.2d 195, 219 (2004). Under Stricklar

130015

plert for defendant. He and his partners found defendant

nder arrest.

Defendant does not assert that there was a lack of probable cause to arrest him when the police

e cause. He also does not claim that his arrest violated
s Constitution. U.S. Const. amend. IV. Instead, relying
640 (affirmed in part and vacated in part by People v.
th, 2022 IL App (1st) 190691, defendant argues that we
ronstitutional, and therefore, his counsel was ineffective
arrest on this basis.

trial counsel arguing that the investigative alert was
Ss in this case, therefore, counsel could not have been
the defendant does not contest that there was probable
based on probable cause and an investigative alert is
nse counsel cannot be found to ineffective where Bass
 counsel’s performance can only be measured by the
e. Regarding the prejudice prong, the State argues that
udiced by this evidence where defendant was convicted
ne product of the arrest. Alternatively, the State argues

e been suppressed because the police acted in good faith

neffective assistance of counsel is reviewed under the
ashington, 466 U.S. 668 (1984); People v. Evans, 209

d, a defendant must demonstrate that (1) counsel’s
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performance was deficient in that it fell belo

deficient performance prejudiced the defense

30015

v an objective standard of reasonableness and (2) the

because absent counsel’s deficient performance there

is a reasonable probability that the result of the proceeding would have been different. Id. at 219-

20. A reasonable probability of a different re
a probability that is sufficient to undermine
satisfy both the performance and prejudice p
Here, defendant’s claim involves a failu
motion to suppress is generally considered
deference.” People v. Gayden, 2020 IL 1235
trial counsel’s failure to file a motion to sup
unargued suppression motion was meritoriou
outcome would have been different had the g
Here, we must decide the merit of defend
alert with probable cause violated the Illinoig
court held that an arrest made solely on the
search-and-seizure clause of the Illinois Cons
Bass, 2019 IL App (1st) 160640, 11 36-71 ()
Upon the State’s petition for leave to appe:

judgment on the ground that the police excee

ult is not merely a possibility of a different result but
he confidence in the outcome. Id. A defendant must
Fongs of Strickland, to prevail on this claim. Id.

e to file a motion to suppress. The decision to file a
h matter of trial strategy, which is “entitled to great
D5, 1 28. To establish ineffective assistance based on
press, “the defendant must demonstrate both that the
s and that a reasonable probability exists that the trial
vidence been suppressed.” Id.

Aint’s claim that his arrest pursuant to an investigative
constitution. Previously, in Bass, the plurality of the
puthority of an investigative alert per se violates the
titution, even if the alert was based on probable cause.
viason, J., concurring in part and dissenting in part)).
l, our supreme court affirmed the appellate court’s

ed the permissible scope of a traffic stop. Bass, 2021

IL 125434, 11 15-26. However, our suprenpe court declined to address the constitutionality of

investigative alerts, reasoning that courts sho

“advisory opinions” and “must avoid reachi

uld not “decide moot or abstract questions” or render

ng constitutional issues unless necessary to decide a

-22-

A-27 |




186

187

SUBMITTED - 27548786 - Monica Rios - 5/3/2024 2:59 PM

1-20-0646

130015

case. [Citations]” Id. {1 29-30. Our supreme court “vacated” the portions of the appellate opinion

that addressed the constitutionality of invegtigative alerts. Id. {1 30-31.

Then, in Smith, the plurality of the cou
defendant’s warrantless arrest, six months

police had ample opportunity to obtain an

It re-adopted the reasoning of Bass and found that the
after an investigative alert, was improper because the

arrest warrant, and the arresting officer had no other

reason to believe that defendant had committed a crime. People v. Smith, 2022 IL App (1st)

190691, 11 66-100 (petition for leave to appeal filed and pending). The Smith majority recognized

that the fourth amendment to the United $tates Constitution did not require police to obtain an

arrest warrant from a judge. Id. § 68. The court, however, found that the state constitution affords

greater protection than the analogous requ

that an arrest warrant shall issue after an

rement of the fourth amendment, and it contemplates

“affidavit” is submitted to a neutral magistrate for a

determination of probable cause. Id. § 78 (diting Ill. Const. 1970, art. I, § 6). An investigative alert

circumvents the role of a magistrate, as
determination made by the Chicago police

McGurn, 341 111.632 (1930) (an arrest cann

it allows for an arrest based on a probable cause
rather than a neutral judge. 1d. § 89 (citing People v.

pt be solely based on a “standing order” from a superior

officer, as “under the constitution of this sfate no municipality has authority to clothe any officer

with the autocratic power to order the sur
warrant or process of law”).?

Ultimately, the Smith majority reasone
resembled the kind of arrest that had been

had not observed the defendant committin

$ More recently, our supreme court was co

nmary arrest and incarceration of any citizen without

d that an arrest pursuant only to an investigative alert

neld unlawful in McGurn because the arresting officer

y a crime and did not have knowledge of the crime he

isidering the constitutionality of investigative alerts in

People v. Dossie, 2023 IL 127412, but dismissed the appeal where the court could not secure the

constitutionally required concurrence of fo

Ir justices.
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had allegedly committed, and the sole basig
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of the officer’s decision to arrest the defendant was

the investigative alert issued by another defective. Id. § 94. The majority court also emphasized

that six months had elapsed between the is
arrest, during which time the police could ha
1 96.

We agree with the majority court’s deq

suance of the investigative alert and the defendant’s

ve sought a warrant but made no attempt to do so. Id.

ision in Smith, and likewise find that the arrest of

defendant in this case, pursuant only to af investigative alert, violated the search-and-seizure

clause of the Illinois Constitution, even if tf
recognize that, in Smith, the majority court s

for shorter time periods of approximately 24

e alert was based on probable cause. In doing so, we
Iggested that investigative alerts could be permissible

| to 48 hours if probable cause existed to suspect that

the defendant might commit further crimes ¢r be a flight risk. Id. 1 97. Here, while defendant was

arrested within that time period, there is mo evidence showing that the police were aware of

information that defendant might commit fy
time period in this case does not provide gro
an investigatory alert was constitutional.
Despite the illegality of his arrest purst
because defendant cannot establish that his t
the existing law would change. Here, defend
Bass was decided on July 25, 2019. Trial
available to him at the time. See People v. C
v. Macklin, 2019 IL App (1st) 161165, § 34
time of trial is adequate, counsel is not t

considered incompetent); People v. English,

rther crimes or was a flight risk. Thus, the shortened

Lnds for us to find that arrest of defendant pursuant to

ant to an investigative alert, we nevertheless affirm
rial counsel was incompetent for failing to predict that
ant’s jury trial commenced on February 25, 2019, and
rounsel can only be measured by the legal authority
Lhatmon, 2021 IL App (1st) 191919-U (citing People
(representation pursuant to the prevailing law at the
isked with predicting changes in the law to not be

2013 1L 112890, 11 34-35.
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190 Defendant cites to passages within the
(1st) 110966, 1 51, and the majority opin
instances in which courts had already que
that this provided “more than sufficient leg
court’s focus was on the existence of p
investigative alerts had not changed. For t
have failed to raise a meritorious issue; n
based upon a change in the law.

91 Regarding the prejudice prong of Strich
where the other evidence of guilt was ove
101-109 (even though the defendant’s arreg

the error was harmless where the evidenc

People v. McCray, 2022 IL App (1st) 191

130015

concurring opinion in People v. Hyland, 2012 IL App
on in People v. Starks, 2014 IL App (1st) 121169, as
stioned the legality of investigative alerts. He suggests
al basis to raise the issue.” However, in those cases, the
fobable cause, and the law regarding the legality of
rial counsel to be found to be ineffective, counsel must

pt an issue that could possibly found to be meritorious

land, defendant cannot establish that he was prejudiced
erwhelming. See Smith, 2022 IL App (1st) 190691, 11
t pursuant to an investigative alert was unconstitutional,
p of the defendant’s guilt was overwhelming); see also

099-U, 11 99-100 (following Smith). Curtis Wyatt, the

surviving victim, identified defendant as the person who attacked him that night. Corroborating

Wyatt’s testimony that defendant was pres
with defendant’s DNA found on the inner
it.
192 Loriana Johnson also identified defend

Wilson the revolver and overheard discus

defendant to and from Holmes’ apartment

defendant exited the car holding clothes g

later, she noticed that he was not wearing s

“like blood”, on him. As she drove awa

bnt inside that bedroom was the admission of an earbud

portion of it and Wyatt’s DNA on the outer portion of

ANt as the person who was with Wilson when she handed
sions between them about a robbery. She transported
building on the night of the murder. She explained that
n hangers. When he came back to her car ten minutes
noes, was sweating and panicking, and smelled an odor,

y, she asked him what the smell was, and defendant
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“snapped” and said, “I had to do it.” Defendgnt told her that the gun jammed and then he grabbed

a knife. This statement is corroborated by the autopsy results showing that Holmes died from

gunshot wounds and stabs to her abdomen, the-recovery-of-a-brokenknifefrom-the-apartment, as

well as the forensic analysis of the revolver

recovered from the scene, which showed that it was

the gun used in this offense, and that it initjally jammed and misfired during test-firing. When

defendant exited her car to throw his clothes i

he had been sitting.

hto a dumpster, she saw blood on the back seat where

The State also introduced security vidgo from the apartment building showing a person

matching defendant’s description, taking the ¢levators to the fourth floor where Holmes’ apartment

was located, and then leaving that area and the apartment building. Johnson identified this person

as defendant. The cell phone records also shqw multiple calls between Wilson and Johnson in the

hours leading up to the murder, Wilson ca
between defendant and Wilson.

We also find that it does not constitute a
that the police had reason to believe that the
argument that the police in this case acted in

legal landscape that existed at the time ¢

led Holmes at 4:21 a.m., followed by phone calls

meritorious issue because the record does not reflect
ir conduct was unlawful. We agree with the State’s
objectively reasonable, good-faith reliance upon the

f defendant’s arrest, which permitted the use of

investigative alerts supported by probable cadise to effectuate an arrest. Thus, defendant would not

be entitled to suppression.

“There is no constitutional right to the su
search and seizure.” People v. LeFlore, 2015
created remedy whose sole purpose is to d

applied only where its deterrence benefits

ppression of evidence obtained as a result of an illegal
L 116799, { 22. The exclusionary rule is a judicially
ter future constitutional violations; thus, it is to be

outweigh the substantial social costs of excluding

-26-
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reliable, probative evidence of guilt. 1d. T 23

30015

. When the police conduct a search or seizure based

on an “objectively reasonable good-faith belief” that it is lawful, the rule’s deterrence rationale has

little or no force, and the exclusion of e\
omitted). { 24. In determining whether the gq

any case, the inquiry is “whether a reasong

idence is not warranted. (Internal quotation marks
od-faith exception to the exclusionary rule applies in

bly well trained officer would have known that the

search was illegal in light of all the circumstances.” Id. § 25.

When defendant was arrested in 2013, 1
the legality of investigative alerts under ouf
mentioned, defendant does not argue that the
at that time. “The existing cases, in short
investigative alert raised any constitutional
People v. Erwin, 2023 IL App (1st) 200936
are entitled to act in reliance upon informatig
the facts and the legal landscape was sug
investigative alert was objectively reason
exclusionary rule. We, therefore, find that d
counsel.

I1. Propriety of Dg

Defendant raises several challenges to h
neither party recognizes that defendant w.
statutory range for the offense of attempt fir
found guilty of first degree murder, and thg

imprisonment. 730 ILCS 5/5-4/5-20(a) (We

o0 case from a reviewing court had directly ruled on
search-and-seizure clause. Moreover, as previously
police did not have probable cause to arrest defendant
, never hinted that an arrest made pursuant to an
questions beyond the existence of probable cause.”
1 39 (summarizing cases holding that police officer
n received in official police communications). Thus,
h that the police officers’ decision to rely on an
able, implicating the good-faith exception to the

efendant cannot establish the ineffectiveness of trial

fendant’s Sentencing Hearing

s sentence. At the outset, in addressing these issues,
hs sentenced to terms of imprisonment below the
5t degree murder and home invasion. Defendant was
sentencing range for this offense is 20 to 60 years

5t 2020). There was no firearm enhancement for this

-27-
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offense.* Defendant was also found guilty of
the additional element that “during the cof
firearm.” The sentencing range for attempt f
to 30 years as both are Class X offenses. 720
11(c) (subsequently renumbered as 720 ILQ

offenses, the sentencing provisions require “

30015

attempt first degree murder and home invasion with
nmission of the offense personally discharge[d] a
rst degree murder and home invasion is normally 6
ILCS 5/8-4(c)(1) (eff. Jan. 1, 2010); 720 ILCS 5/12-
S 5/19-6(c) (eff. Jan. 1, 2013). However, for both

PO years shall be added to the term of imprisonment

imposed by the court” if the jury finds the defendant guilty with this additional element. 720 ILCS

5/8-4(c)(1)(C); 720 ILCS 5/12-11(c).

During the sentencing hearing, the trial G
for all the offenses. The State argued that the
home invasion, both Class X offenses, was ng
case, the sentencing range was 26 to 50 ye
personally discharged a firearm during the ¢
the jury found defendant guilty of being “arn

and not 25.” At that point, the trial court statg

The trial court subsequently sentenced dg
without any further comment about the appre
thorough review of the record that the tria
imprisonment for these two offenses that was

In addressing the non-conformity of g

recognize that, in Castleberry, our suprem

ourt and the parties discussed the sentencing ranges
sentencing range for attempt first degree murder and
rmally 6 to 30 years’ imprisonment, however, in this
ars because the jury also found that defendant had
purse of both offenses. Defense counsel argued that
ned with a firearm, though, | believe it would be 21

d, “I thought it said 21.”

fendant to 25 years> imprisonment for each offenses
priate sentencing range. However, it is clear from a
court erred in sentencing defendant to a term of

below the proper sentencing range of 26 to 50 years.

efendant’s sentences for these two offenses, we

e court abolished the void sentencing rule, which

4 Last minute revisions to the jury instructions resulted in the accidental omission of the 20-year

“personal discharge of a firearm” senten
instructions.

cing enhancement from the first degree murder

-28-
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declared void any sentence that did not co|
116916, T 1. A void judgment is entered
directly or indirectly at any time; a voidal
jurisdiction and is not subject to collateral
not conform to statutory requirements is V
17. Thus, “a reviewing court may no lor]
sentence, the State may no longer seek to ¢
writ of mandamus to do so, and a defeng
overcome forfeiture of a claimed sentenc

sentence in perpetuity. (Internal citations o

130015

nform to statutory requirements. Castleberry, 2015 IL
by a court lacking jurisdiction and may be attacked
le judgment is erroneously entered by a court having
ttack. 1d. 1 11. After Castleberry, a sentence that does
oidable, not void. People v. Price, 2016 IL 118613, {
ger, sua sponte, correct a statutorily nonconforming
prrect such a sentence on direct review but must seek a
ant may no longer rely on the void sentence rule to
ng error or to challenge a statutorily nonconforming

mitted) Price, 2016 IL 118613, 1 17.

Applying Castleberry, defendant’s statutorily nonconforming sentences for the offenses of

attempt first degree murder and home invagion is voidable, not void. Castleberry, 2015 IL 116916,

 11. Since voidable sentences are not sub
defendant’s sentences. The record does ng
correct this sentencing error. Therefore, w¢
A. Consideration of an Imprope
Defendant contends that the trial c
sentencing. Specifically, he asserts that

considered Wilson’s conduct in committing

Initially, defendant concedes that he
object or include it in his postsentencing m
(“It is well settled that, to preserve a claim

and a written postsentencing motion raisin

ject to collateral attack, we lack jurisdiction to vacate
t show that the State has filed a writ of mandamus to

proceed to address the issues raised in this appeal.

I Factor During the Sentencing Hearing
pburt considered an improper aggravating factor at
the trial court’s comments show that it improperly

“matricide” in the killing of the codefendant’s mother.

forfeited his claims by failing to contemporaneously
ption. See People v. Hillier, 237 111.2d 539, 544 (2010)
of sentencing error, both a contemporaneous objection

g the issue are required.”). Nevertheless, as defendant
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observes, we may review forfeited sentencing issues under the plain-error rule. To show plain error

in the sentencing context, the defendant mug
sentencing and “either that (1) the evidence
the error was so egregious as to deny the de

237 111.2d 539, 545 (2010). Defendant argue

Defendant bears the burden of establish
rule. People v. Thompson, 2015 IL App (1st)
error review, we first consider whether error
be no plain error. Id. If we find error, we co
error rule has been satisfied. 1d. Whether pl3

novo. People v. Johnson, 238 111.2d 478, 485

When we consider the propriety of the
powers in imposing a sentence and the tr
deference. People v. Stacey, 193 Ill.2d 203, !
aggravating and mitigating factors, such ag
defendant’s conduct in the commission 0
including his age, demeanor, habits, men
character, social environment, and educatio
The Illinois Constitution requires such a ser
offense and the defendant’s rehabilitative p
Dist. 2008) (citing Ill. Const. 1970, art. 1,
protect the public, however, may outweigh

People v. Abrams, 2015 IL App (1st) 13

t establish that a *“clear or obvious error occurred” at
it the sentencing hearing was closely balanced, or (2)
fendant a fair sentencing hearing.” People v. Hillier,
5 that plain-error review is proper under either prong.
ing plain error under either prong of the plain-error
122265, 1 34. As is true in every case involving plain-
arose at all, because in the absence of error there can
nsider whether either of the two prongs of the plain-
in error arose is a question of law that we review de
(2010).

sentencing hearing, the trial court has discretionary
ial court’s sentencing decision is entitled to great
P09 (2000). Judges fashion a sentence by considering
the nature of the circumstances of the crime, the
[ the crime, and the defendant’s personal history,
tality, credibility, criminal history, general moral
n. People v. Knox, 2014 IL App (1st) 120349, { 46.
tence to be balanced between the seriousness of the
ptential. People v. Lee, 379 1ll.App.3d 533, 539 (1st
8 11). The seriousness of the offense or the need to
ANy mitigating factors and the goal of rehabilitation.

3746, 1 34. Indeed, “a defendant’s potential for
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rehabilitation is but one factor for a sentencing
other countervailing factors, including the s¢
11.App.3d 948, 968 (1% Dist. 2007). This Col
considers when deciding a sentence is the ser

therefore, is not accorded more weight than any

In the absence of explicit evidence that the s
we presume that the sentencing court conside
Gordon, 2016 IL App (1st) 134004, | 41. Ab
sentence may not be altered on review. Stacey
not discount or alter the judgment of the trial g

differently. People v. Alexander, 239 I11.2d 205

To determine whether the trial court relied
reviewing court “will not focus on isolated statg
People v. Walker, 2012 1L App (1st) 083655,
reasonable inferences from the evidence at trial
92), it may not rely on mere speculation. Peo
2004). “A cause must be remanded for resente
determine the weight given to an improperly c
509 (1994). On review to determine whether in
we consider: “(1) whether the trial court made
its consideration of the improper factor; and (2

less than the maximum sentence permissible b

D015

court to consider, and it must be weighed against
riousness of the crime.” People v. Evans, 373
rt has found, “[t]he most important factor a court
ousness of the offense...Rehabilitative potential,

other factor.” Evans, 373 Ill.App.3d at 968.

entencing court did not consider mitigating factors,
ed mitigation evidence presented to it. People v.
sent an abuse of discretion by the trial court, the
193 1ll.2d at 209-210. A reviewing court should
ourt simply because it would weigh those factors
, 212 (2010); Stacey, 193 11l.2d at 209.

on an improper factor in imposing sentence, the
bments but instead will consider the entire record.”
1 30. Although the trial court is allowed to make
(People v. Robinson, 2014 IL App (1st) 130837,
ple v. Zapata, 347 Ill.App.3d 956, 964 (1st Dist.
hcing only where the reviewing court is unable to
pnsidered factor.” People v. Beals, 162 111.2d 497,
ignificant weight was given to an improper factor,
any dismissive or emphatic comments in reciting
) whether the sentence received was substantially

/ statute.” People v. Abdelhadi, 2012 IL App (2d)

111053, §18. The trial court’s consideration of an improper factor is an abuse of discretion (People
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v. Minter, 2015 IL App (1st) 120958, { 141

is a question of law reviewed de novo. Peo

After reviewing the record as a whole, v
sentencing factor. Rather, the record shows
in the context of referring each of the defe
joint sentencing hearing in which it heard 4
trial court allowed the State to argue which

and did the same for each defense couns

130015

(), but whether the court considered an improper factor

ple v. Bowen, 2015 IL App (1st) 132046, { 49.

Je find that the trial court did not rely upon an improper
that the court’s allegedly improper remarks were made

ndants’ conduct separately. The trial court conducted a

vidence and argument relating to both defendants. The
aggravating factors applied to each of the defendants,

el as to the mitigating factors. The State argued that

defendant’s conduct caused serious harm for the attempt first degree murder conviction, defendant

received compensation for the offense, an

the crime. Defense counsel argued that hg

I would be necessary to deter others from committing

was merely a “puppet” for Wilson, was 20 years old

when he committed this offense, he grew up in the Robert Taylor Homes, he did not grow up with

his father and was physically abusive to dg

poor grades in school, and had no prior cri

The trial court stated that he had read t
already as to both [defendants].” The trial ¢
for Wilson, finding that “Nobody forced
shortly.” The trial court commented that ..
Equally as bad. That’s more like it. Equall
at least as far as [Wilson] is concerned

mother...” The trial court went on to comn

Then, the trial court moved on to addrg

fendant when he was present, he grew up poor, he had

minal history.

Ne pre-sentence investigation report “two or three times
purt rejected defendant’s argument that he was a puppet
him to follow [Wilson] at all. We’ll get to Wilson
.it’s hard to say which one is worse, Wilson or Spencer.
y as bad. There’s a word | think that describes the case
the word is matricide meaning murder one’s own

hent about the actions of Wilson.

ss defendant. The trial court found:
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“Spencer - - I’ve read the PSI. N
orphan. His mother and father are
guess you can say that. He didn’t ¢
come up. You don’t have to be a rog
for money or any other reason for
vaguely at the moment, I’ll give
Holmes. He never got that money b
that Spencer did Kill her, he stabbec

she was dead...”

130015

flaybe he had some difficulty. He’s basically an
poth deceased now so he’s sort of an orphan. |
bme up as good as some other guys might have
d [sic] scholar to know you can’t kill somebody
hat matter. According to the statement 1 recall
ou $4,000 to knock off my mother Yolanda
Lt he murdered her anyway. To be actually sure

her a few times after that as well to make sure

113 While defendant contends that the tria] court improperly attributed the actions of Wilson to

defendant, the record does not support this
specifically directed towards the actions of
held simultaneously for both defendants,
was likely that the comments made by th
involve some overlap between them. Inste
that defendant committed these offenses w
Holmes before stabbing her in the abdom
court’s comments show that it considered a
for defendant. Because we find that there w
to circumvent his forfeiture of this issue.
1114 B. Displayed Anim
1115 Defendant contends that the trial court

“brutal and unlawful treatment by prison s

claim. The trial court’s references to “matricide” were
Wilson. Moreover, because the sentencing hearing was
ind they acted together in committing the offenses, it
e trial court in discussing the facts of the case would
ad, the trial court stated that it took into consideration
ith the promise of being paid $4,000, and that he shot
en to make sure that she was dead. None of the trial
n improper factor in fashioning an appropriate sentence

as no error, there was no plain error to allow defendant

osity towards Defendant
displayed *“animosity” towards him when it endorsed

[aff and sexual violence at the hands of other inmates”
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if he should masturbate in front of others
Corrections. Moreover, defendant contends
misconduct while incarcerated at Cook Cou
vengeance to drive its sentencing decisions
contention for appellate review, he seeks for U
In turn, the State contends that, taking the

does not show that the trial court was acting

80015

while incarcerated in the Illinois Department of
that the trial court’s comments about defendant’s
nty Jail showed that the trial court was *“allowing
” Acknowledging that he failed to preserve this
s to find that this constituted plain error.

comment in its context, the trial court’s comment

put of vengeance or that the trial court expressed a

desire for defendant to be victimized in the future. The State contends that, instead, the comment

“was nothing more than a warning to defend
continued when he gets to prison.”
Considering the record as a whole, we ag
comments. At the sentencing hearing, the $
disciplinary infractions, including 14 infra
sentencing, defendant was facing three differe
and two different assistant public defenders.
battery to jail staff. In its remarks, the trial col
“...1 can’t imagine when a person gets
DOC messing with the guards like i
penitentiary the guards, who they call
DOC. You may get a little time take
isolation or something. Maybe that
masturbate to the guys in the peniten

Maybe they’ll take them up on it. Whq

int that his sexual misbehavior in the jail must not

ree with the State’s assessment of the trial court’s
btate introduced testimony that defendant had 36
ctions for public masturbation. At the time of
nt criminal cases for masturbating in front of a nurse
Defendant was also facing two criminal cases for
rt stated, in pertinent part:

down to DOC he’s down there in his cell in

the County, perhaps. When you’re in the
the man, you don’t mess with the guards in
n off your sentence or time added to it or
will happen. I don’t know. Maybe you’ll
fiary. That’s sort of like a sexual overtone.

knows...”
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These comments by the trial court s
potentially face punishment should he enga
at the Illinois Department of Corrections. In
out of vengeance. The trial court never sugg
by defendant against the trial court. It ne
warranted “brutal and unlawful treatment”
the other inmates. We also point out that th
the offenses for which defendant and Wils
thoughts about [Wilson] and [Spencer]. | ha
I don’t like them or dislike them. Nothing
don’t like what they did however. It’s not pe
that his trial court committed error, he ca
forfeiture.

C. Applicability of Juven

Defendant contends that in sentencing
committed this offense, to a term of 100 y
consider the sentencing provisions of 730
(730 ILCS 5/5-4.5-105 (West 2018)). The
additional mitigating factors when the de
commission of the offense. Id. He argues
should be afforded the juvenile protections
was excessive where it violated the Illinoi

asks to have us either reduce defendant’s s

130015

now that it was informing defendant that he could
lge in the same type of misconduct while incarcerated
making these comments, the trial court was not acting
ested that it was seeking to correct a wrong perpetrated
ver suggested or endorsed that defendant’s conduct
py the prison guards or sexual violence at the hands of
e trial court subsequently explained, when addressing
on were convicted of: “Let me make clear my actual
ve no feelings about these fellows one way or the other.
at all. Nothing personal between me and them. I just
rsonal at all.” Thus, because defendant cannot establish

nnot establish plain error in order to circumvent his

ile Offender Sentencing Provision

defendant, who was 20 years old at the time that he
ears’ imprisonment, the trial court erred in failing to
LCS 5/5-4.5-105 of the Illinois Code of Corrections.
se provisions require a sentencing court to consider
fendant is under 18 years of age at the time of the
that caselaw has found that a 20-year-old defendant
articulated in Miller. He also argues that his sentence
b proportionate penalties clause as applied to him. He

entence under Illinois Supreme Court Rule 615(b)(4)
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(1.Sup.Ct.R. 615(b)(4) (eff. Jan. 1, 1967), ¢
In turn, the State contends that the caselaw ¢
of the application of these additional senten
trial court exercised appropriate discretion 3
appropriate factors, including defendant’s ag
him as an adult offender.

At the sentencing hearing, defense cour]

30015

r remand for re-sentencing before a different judge.
ted by defendant does not provide for the expansion
cing factors for defendant. The State also argues the
t the sentencing hearing where it considered all the

e, background and unstable childhood, applicable to

sel asked the trial court to consider the protections

pursuant to section 5-4.5-105, even though e was 20 years old and not a juvenile at the time of

the offense. While recognizing that the statut

e only applied to juveniles, he sought to preserve this

issue because he argued that courts have extended these types of Miller protections to emerging

adults, citing to People v. Buffer, 2019 IL 122
B. Defense counsel also acknowledged that

under the new statutory sentencing provisio

327, and People v. House, 2019 IL App (1st) 110580-
defendant would be eligible for parole in 20 years

ns. The trial court agreed with the State’s argument

that this sentencing statute was inapplicabje because defendant was not a juvenile when he

committed the offense, finding that there w4
to an adult offender.

At the outset, it is important to recognize
scheme applicable to defendant at the time of
language of section 5-4.5-105(a) provides s
erred in failing to consider its application.
properly applied the section 5-4.5-105(a) fac

(4th) 210498, 1 26 (citing People v. Hibbler,

s no caselaw requiring to him consider these factors

that neither party addresses, in general, the statutory
the sentencing hearing and, specifically, whether the
Ipport for defendant’s contention that the trial court
The standard of review for whether the trial court
ors is de novo. People v. Merriweather, 2022 IL App

2019 IL App (4th) 160897, § 65).
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In construing the meaning of a statute, “‘the primary objective of this court is to ascertain and

give effect to the intention of the legislatur

subordinated to this cardinal principle.”” P4
(quoting Metzger v. DaRosa, 209 Ill.2d 30, 3

the statute is the best indicator of the legislature’s intent’”

clear, it will be given effect without resort

(quoting Metzger, 209 111.2d at 34-35).

b, and all other rules of statutory construction are
ople v. Gunn, 2020 IL App (1st) 170542, § 151
4 (2004)). Consequently, ““[t]he plain language of
and [w]hen the statute’s language is

[0 other aids of statutory construction.”” Id. 151

Initially, we find that this statute was in gffect at the time of defendant’s sentencing hearing.

Defendant’s sentencing hearing was held on J

to the United States Supreme Court’s decision

hnuary 31, 2020. Effective January 1, 2016, pursuant

in Miller v. Alabama, 567 U.S. 460, 469 (2012), the

Illinois legislature enacted Public Act 99-69, adding section 5-4.5-105 to the Unified Code of

Corrections. Pub. Act. 99-69 (eff. Jan. 1, 2(

16) (adding 730 ILCS 5/5-4.5-105). “This statute

provides a new sentencing scheme for defendants under the age of 18 when they committed their

offenses.” People v. Buffer, 2019 IL 122327,

il 36.

Section 5-4.5-105(a) provides, in pertinent part:

(@) On or after the effective date o}
Assembly, when a person commit
of age at the time of the commissi
hearing conducted under Section &
factors in mitigation in determinin

Those factors to be considered are defend

time of the offense”; whether defendant “

this amendatory Act of the 99" General
5 an offense and the person is under 18 years
pn of the offense, the court, at the sentencing
-4-1, shall consider the following additional
g the appropriate sentence...”

ant’s “age, impetuosity, and level of maturity at the

vas subjected to outside pressure, including peer

pressure, familial pressure, or negative influences”; and defendant’s home environment, his

-37-
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rehabilitation potential, as well as the circum

(West 2016). In addition, section 5-4.5-105(
“Except as provided in subsection (c
disposition authorized for the class
guilty as described in Article 4/5 of t

impose any otherwise applicable s

130015

stances of the offense. 730 ILCS 5/5-4.5-105(a)(1)(5)
D) provides:

, the court may sentence the defendant to any

pf the offense of which he or she was found

nis Code, and may, in its discretion, decline to

entencing enhancement based upon firearm

possession, possession with persomal discharge, or possession with personal

discharge that proximately caused

great bodily harm, permanent disability,

permanent disfigurement, or death fo another person.” 730 ILCS 5/5-4.5-105(b)

(West 2016).
Thus, this statute was in effect at the tim

31, 2020.

Having found that this statute was in effe
to consider these additional mitigating facto
the facts in this case. This statute only applie
under the age of 18 years old, but defendant y
Moreover, this statute only applies to an off

committed this offense on September 3, 201

The statute specifically provides that it
age at the time of the commission of the g
recognized that section 5-4.5-105(a) “does 1
individuals are considered adults under the

1 19 (citing Buffer, 2019 IL 122327, { 36).

e of defendant’s sentencing hearing, held on January

ct, we also find that the trial court did not err in failing
Is where the statute did not apply to defendant under
5 to individuals who committed the offense when they
vas 20 years old at the time he committed this offense.
fense committed on or after January 1, 2016, and he
B, before the effective date of this statute.

bxclusively applies to a “person is under 18 years of
ffense...” 1d. In fact, in Buffer, our Supreme Court
ot apply to individuals age 18 or older; rather, those
tatute.” People v. White, 2020 IL App (5th) 170345,

Therefore, while this statute was in effect at the time

-38-
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of defendant’s sentencing hearing, it did not

age of 18 years at the time that he committed

Not only did this statute not apply becau
the offense, but it did not apply because this
that this section went into effect. Specifically
date *** when a person commits an offense
plain language of the section shows that it
effective date, which was January 1, 2016.”
not apply at the defendant’s sentencing heari
20, 2013) (citing People v. Hunter, 2017 1L ]
(1st) 180523-U (statute did not apply at the
was committed on July 19, 2013).

However, while section 5-4.5-105(a) did
recognize that, at the time of defendant’s sen
of 18 and 21 at the time of the offense, he wi
Board after serving 20 years or more of his
Effective June 1, 2019, the Illinois Genef
established a parole review for persons unde
offense in section 5/4.5-110 of the Unified C
2019) (amending 730 ILCS 5/5-4.5-110). Ur
at the time of the commission of first degree
date of the act shall be eligible for parole f

sentence, excluding those subject to a senten

30015

apply to defendant because defendant was above the

the offense.

be defendant was 18 years old or older at the time of
offense was not committed before the effective date
, this statute provides that “[o]n or after the effective
” 730 ILCS 5/5-4.5-105(a) (West 2016). “Thus, the
applies only to offenses committed on or after the
Gunn, 2020 IL App (1st) 170542, § 153 (statute did
ng because the offense was committed on September
21306, 1 46); see also People v. Clark, 2021 IL App

defendant’s sentencing hearing because the offense

not apply to the relevant facts in this case, we also
fencing hearing, because he fell within the age range
Il be eligible for parole review by the Prison Review
sentence. See 730 ILCS 5/5-4.5-115 (West 2019).
al Assembly passed Public Act 100-1182, which
r the age of 21 at the time of the commission of the
ode of Corrections. Pub. Act 100-1182 (eff. June 1,
der this new statute, a person under 21 years of age
murder and who is sentenced on or after the effective
eview after serving 20 or more years of his or her

ce of natural life. 730 ILCS 5/5-4.5-115(b).
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1132 Here, defendant’s sentencing hearing ogcurred on January 31, 2020, which was after the
effective date of this provision of June 1,|2019. Thus, as defense counsel recognized at the
sentencing hearing, defendant would be eligible for parole review after serving 20 years of his

sentence. In People v. Gomez, 2020 IL App (dst) 173016, another division of this court recognized:

“The Code also makes an important|distinction between juvenile defendants and
young adult defendants on the issue of sentencing. While the sentencing court must
consider additional mitigating factors|in determining the appropriate sentence for a
juvenile defendant, incorporating Miller (see 730 ILCS 5/5-4.5-105(a) (West
2016)), there is no corresponding| requirement for sentencing young adult
defendants under 21 years of age, evep to a term of life in prison with no possibility
of parole. Section 5-4.5-115 recognizes that young adults under the age of 21 may
be less morally culpable than a fully mature adult, thus entitling them to parole
review after serving 20 years of a lenpthy sentence. However, nothing in the Code
equates young adult defendants with|juveniles when it comes to sentencing them
on their convictions.” Id. { 33.
1133 Therefore, we find that the trial court did not err in deciding to not consider the mitigating
factors outlined in section 5-4.5-105(a) at defendant’s sentencing hearing.
1134 D. Defendant’s Constitytional Challenge to his Sentence
1135 Defendant also argues that the de facto [sentence he ultimately received violated the Illinois
Proportionate Penalties Clause. However, welfind that defendant cannot establish that his 100-year
sentence of imprisonment violated the Illinois Proportionate Penalties Clause where, as a 20-year-
old at the time that he committed this offense, he is eligible for parole review after serving 20

years. 730 ILCS 5/5-4.5-115(b) (West 2020). Thus, because he has a meaningful opportunity to
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obtain release before serving more than 40 yg

life sentence and his sentence did not violatg

Defendant’s sentencing challenge is bas

130015

pars’ imprisonment, he was not sentenced to a de facto

proportionate penalties clause.

ed upon Miller v. Alabama, 567 U.S. 460 (2012), in

which the United States Supreme Court held that the prohibition on cruel or unusual punishment

in the eighth amendment of the United St
mandatory life sentences without the possibi
of their crimes.” Miller, 567 U.S. at 465, 479
an offender is younger than 18 years old,

imposing a life sentence, including: his age &

ites Constitution (U.S. Const., amend VIII) forbids
ity of parole for “those under the age of 18 at the time
Our supreme court has subsequently held that, where
the trial court must consider certain factors before

nd evidence of his “particular immaturity”; his family

and home environment; his degree of participation in the homicide and any familiar or peer

pressure; his incompetence; and his rehabili

173135, 158 (citing People v. Holman, 2017

lative potential. People v. Savage, 2020 1L App (1st)

IL 120655, 1 46). Miller applies retroactively to cases

on collateral review. Montgomery v. Louisiana, 577 U.S. 190, 206 (2016).

The Illinois Supreme Court subsequer
sentences. People v. Reyes, 2016 IL 11927
supreme court defined a de facto life senten
imprisonment. Id. 1 41. Here, defendant arg

life sentence.

Defendant exclusively raises this claim 3
as “Illinois courts typically consider the sent
penalties clause rather than the eighth ameng

1 61 (citing People v. Minniefield, 2020 IL

tly concluded that Miller applied to de facto life
[, 11 9-10. In People v. Buffer, 2019 IL 122327, our
ce for a juvenile as a sentence of more than 40 years’

ues that his 100-year sentence constituted a de facto

s aviolation of Illinois’ proportionate penalties clause
encing claims of young adults under the proportionate
Iment.” People v. Savage, 2020 IL App (1st) 173135,

App (1st) 170541, 11 37-38). This is because federal

-41-
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cases have generally drawn a line at 18 ye

path to the same type of relief. Savage, 2(
1139 The proportionate penalties clause of
be determined both according to the serio
the defendant to useful citizenship.” Ill. G
the “limitation on penalties” in this clausg
amendment and is not synonymous with
40. For a defendant to succeed in a propo
penalty is degrading, cruel or “so wholly
sense of the community.” People v. Klepy
1140

Defendant is correct that this court ha

years old from raising as-applied proporti

130015

rs of age and because the Illinois clause offers a broader
20 1L App (1st) 173135, { 61.
the Illinois Constitution states that “[a]ll penalties shall
Lisness of the offense and with the objective of restoring
onst. 1970, art. I, 8 11. Our supreme court has held that
“goes beyond the framers’ understanding of the eighth
that provision.” People v. Clemons, 2012 IL 107821, |
tionate penalty claim, he must first demonstrate that the
disproportionate to the offense that it shocks the moral
er, 234 111.2d 337, 348-49 (2009).
s not foreclosed youthful offenders between 18 and 19

pnate penalties clause challenges to life sentences based

on the evolving science on juvenile maturity and brain development. People v. Thompson, 2015

IL 118151, 11 43-44 (19-year-old defend
v. Harris, 2018 1L 121932, 111, 48 (18-y¢
Thus, a defendant raising a claim under t
was under 21 years of age at the time of
facto life prison sentence. People v. Clark
App (Lst) 200112, { 25.

1141 Here, the trial court sentenced defen

statutory minimum in this case was 72 yed

first degree murder (See 730 ILCS 5/5-4

imprisonment for first degree murder); 24

ANt sentenced to a term of natural life in prison); People
ar-old defendant sentenced to 76 years’ imprisonment).
he proportionate penalties clause must show that he (1)
the offense, and (2) received a mandatory natural or de

, 2023 1L 127273, 11 72-73; People v. Hilliard, 2021 IL

fdant to 100 years in prison on January 31, 2020. The
Irs” imprisonment: consecutive sentences of 20 years for
5-20 (West 2010) (providing a range of 20 to 60 years

b years for attempt first degree murder during which he

-42-
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personally discharging a firearm (See 720 IL

30015

CS 5/8-4(c)); and 26 years for home invasion during

which he personally discharges a firearm (720 ILCS 5/12-11(a)(4)).° Because the trial court was

required to sentence defendant to a term of

sentence would have constituted a mandator

imprisonment of more than 40 years, defendant’s

y de facto life sentence under Miller if it had been

imposed prior to June 1, 2019. People v. Clank, 2023 IL 127273, | 72.

However, on that date, section 5/5-4.5-1
effect, creating parole review for offenders un
5/5-4.5-115(b) (West 2020). “This legislatio
address ‘youthful offenders under the age of
1 37 (quoting People v. Green, 2022 IL Appg
this statute, a person convicted of first degreg
if he or she is under 21 years old at the time ¢

effect. 1d. The statute requires that the Prisone

15(b) of the Illinois Code of Corrections went into
fer the age of 21 at the time of the offense. 730 ILCS
N was enacted in response to emerging case law to
P1.”” People v. Kendrick, 2023 IL App (3d) 200127,
(1st) 200749, § 41). As previously outlined, under
murder is eligible for parole after serving 20 years
f the offense and when sentenced after the law took

' Review Board panel must “consider the diminished

capacity of youthful offenders, the hallmark ¢f features of youth, and any subsequent growth and

maturity of the youthful offender during in
sentenced after this date and he was under th
eligible for parole review after serving 20 yeg

Recently, in People v. Kendrick, 2023 1L
could not establish that he had been sentenced

opportunity to obtain release before serving

5 As previously noted, last minutes revision
omission of the 20-year “personal discharge
degree murder instructions. Moreover, defenc
imprisonment for attempt first degree murder
range for these offenses was 26 to 50 years.

carceration.” Id. 5-4.5-115(j). Here, defendant was
e age of 21 at the time of the offense, so he will be
rs of his prison term.

App (3d) 200127, the court held that the defendant
to a de facto life sentence where he had a meaningful

more than 40 years’” imprisonment. 1d. { 43 (citing

5 to the jury instructions resulted in the accidental
bf a firearm” sentencing enhancement from the first
ant was sentenced to consecutive terms of 25 years’
and home invasion, however, the proper sentencing
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People v. Thompson, 2022 IL App (1%) 200463, 11 44-47; People v. Brakes, 2021 IL App (1%)

181737, 11 34-38)). The court recognized that
been imposed, the court must consider th
Kendrick, 2023 IL App (3d) 200127, 1 42 (quq
People v. Reyes, 2016 IL 119271, 1 10). W
sentence is “not a de facto life sentence since

People v. Elliott, 2022 IL App (1st) 192294, §

“[i]n assessing whether a de facto life sentence has
b defendant’s ‘earliest opportunity for release.””
ting People v. Dorsey, 2021 1L 123010, { 54; citing
hen section 5-4.5-115(b) applies, the defendant’s
[the defendant] is eligible for parole.” 1d. (quoting

56 (70 year sentence of imprisonment for 20-year-

old was not de facto sentence where defendgnt was eligible for parole after 20 years). Because

defendant did not receive a de facto life senten

ce, he cannot establish that his sentence violated the

proportionate penalties clause. For these reasgns, defendant’s as-applied constitutional challenge

based on Miller necessarily fails.

CON(

CLUSION

For the foregoing reasons, we affirm the jildgment of the circuit court of Cook County.

Affirmed.
JUSTICE COGHLAN, specially concurring:

Relying on the reasoning of a divided pan
160646, aff’d in part, vacated in part, 2021 IL
190691, the majority concludes that “the arres
investigative alert, violated the search-and-sei
alert was based on probable cause.” Supra { 8
should be affirmed, | disagree that it is necess
investigative alerts to reach that decision. Sing

this case acted in objectively reasonable, goog

| of this court in People v. Bass, 2019 IL App (1st)
123434, and People v. Smith, 2022 IL App (1st)

t of defendant in this case, pursuant only to an

zure clause of the Illinois Constitution, even if the
8. Although I agree that defendant’s conviction

hry to comment on the constitutionality of

e the majority acknowledges that “the police in

-faith reliance upon the legal landscape that
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existed at the time of defendant’s arrest” (sup

B0015

Fa 1 94), there is no need to discuss “whether the

holding in Smith, [echoing] the Bass majority[s now-vacated holding, was correctly decided”

(People v. Erwin, 2023 IL App (1st) 200936,

For the foregoing reasons, | concur in the

on investigative alerts.

JUSTICE HYMAN, concurring in part and d

M1 47).

judgment but do not join in the majority’s analysis

ssenting in part:

Spencer and the majority rightly insist that the proportionate penalties clause offers a

“broader path” for emerging adults raising as

applied challenges to their life sentences. Supra 1

138, 141. But both make fundamental errors from there.

Spencer asks us to reach the merits of his
Miller’s protections under our constitution. T
emerging adults like him from ever litigating
claim in this direct appeal, | concur in part. B

it in postconviction proceedings, | also dissen

claim too soon, having not shown he is entitled to
ne majority obliges his premature request but to bar
these claims. Because Spencer may not bring his

it because the majority prevents him from bringing

It.

Applying People v. Harris

The supreme court left room for claims like Spencer’s but provided no guidance on how to

litigate them. In People v. Harris, 2018 IL 12
inquiry yet declined to consider the claim on
included “only basic information about [the]
investigation report,” and there had been no €
facts needed to determine whether Miller app
Nearly five years have intervened since H

guidance. See People v. Clark, 2023 1L 1272}

1932, the court appeared to envision a factual

Hirect appeal. The court reasoned that the record
lefendant, primarily from the presentence
videntiary hearing and no findings “on the critical
ie[d] to [the] defendant as an adult.” Id. { 46.

farris, and the courts and the litigants still have little

3, 1 87 (noting again, claims may be brought).
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Given this void, appellate panels have done th
should work in practice. See People v. Daniels
make “showing that his mental health conditig
them and that he was the functional equivalent
People v. Ruiz, 2020 IL App (1st) 163145, 15
when emerging adults litigate in postconvictio
unavailable before Spencer’s sentencing.

The record before us contains basic inform
court had the presentence investigation report,
impact statements, and a brief statement from
presented no witnesses in mitigation. Neverthg
trial court likely would not have made the necs
court asserted that Harris did not apply and de
by counsel for co-defendant.

Though Spencer contends that he correctly
suggests otherwise. See Ruiz, 2020 1L App (1S
presumption Miller applies). And although the
apply, it also lacked meaningful guidance on h
Spencer must raise this claim in postconvictio
121932, 1 48.

The Nature of S

As-applied challenges like Spencer’s are v,

ensure the constitutionality of specific sentenc

0015

ir best to envision how the theory in Harris

, 2020 1L App (1st) 171738, § 33 (petitioner may
ns are of a nature that he can and will outgrow
of a juvenile because of those conditions”);

P (reading Harris as providing three-step process

N proceedings). But decisions like these were

ation of the type Harris found lacking. The trial
testimony from witnesses in aggravation, victim-
Spencer in allocution. Counsel for Spencer

less, even had counsel presented witnesses, the
pssary findings, whatever they may be. The trial

clined to hold a separate hearing when requested

raised this claim before the trial court, the record
t) 163145, § 52 (emerging adults not entitled to
trial court erred by asserting that Harris did not
ow to apply Harris. As a result, | would find that

N proceedings as directed in Harris, 2018 IL

pencer’s Claim
tal under our state constitutional order. They

es without undermining the more general power of
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the legislature to craft the parameters of our seftencing laws. People v. Leon Miller, 202 1ll. 2d

328, 336-40 (2002). But the General Assembly
justify the judiciary refusing to review the cong
that for two mistaken reasons.

First, the majority misconstrues Spencer’s
compliant with a specific sentencing statute, 73
concludes this statute, which codified the Millg
2017 1L 120655, 1 45), does not apply because
the offenses and because the offenses were con
11 119-133. Both observations are beside the p
make a threshold showing that his individual ¢
the Illinois constitution. See Ruiz, 2020 IL Apg
to presumption Miller applies). Section 5-4.5-1

Second, and more troublingly, the majority

’s constitutional duty in this context does not

titutionality of sentences. The majority does just

laim as an entitlement to a sentencing hearing

0 ILCS 5/5-4.5-105 (West 2016). The majority

r factors under state law (see People v. Holman,
Spencer was older than 18 when he committed
mitted before that statute came into effect. Supra
pint. As an emerging adult, Spencer needed to
naracteristics demanded Miller’s application under
(1st) 163145, 1 52 (emerging adults not entitled
05 is not yet relevant.

finds that the general assembly has excluded

emerging adults from raising as-applied challenges to their life sentences under the proportionate

penalties clause. Supra 1 140-143 (discussing
majority hastily agrees with other appellate deq
section 5-4.5-115, emerging adults like Spence
triggering Miller’s protections. See, e.g., Peopl

People v. Elliott, 2022 IL App (1st) 192294, |

730 ILCS 5/5-4.5-115(b) (West 2020)). The
isions that, with access to parole review under

I can no longer show they received life sentences
ke v. Kendrick, 2023 IL App (3d) 200127, 1 43;

6.

The majority errs by analyzing this issue ag if the proportionate penalties clause and the

eighth amendment are identical. Supra  143. They are not. People v. Clemons, 2012 IL 107821,

1 40. As our supreme court has explained, “[T]

he limitation on penalties set forth in the second
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clause of article I, section 11, which focuse

130015

s on the objective of rehabilitation, went beyond the

framers’ understanding of the eighth amendment and is not synonymous with that provision.”

Clemons, 2012 IL 107821, { 40.

With the goal of rehabilitation in mind,
relies) has joined an emerging line of cases
guarantees. Consider People v. Dorsey, 203
focused its analysis on the eighth amendmg
decision in Jones v. Mississippi, 141 S. Ct.
credit applies to what constitutes a de facto
2021 1L 123010, 1 1), Dorsey distinguisheg
hope. Id. § 56 (discussing Greenholtz v. Inr
U.S. 1, 7-8 (1979) (*no constitutional guar

assure error-free determinations”).

one sees that the majority (and the cases on which it
paring back the eighth amendment’s substantive

1 1L 123010, 11 64-66, where the supreme court

nt in the wake of the United States Supreme Court’s
1307, 1319 (2021). In holding that good-conduct

life sentence under the eighth amendment (Dorsey,
discretionary parole as offering no more than a mere
hates of the Nebraska Penal & Corr. Complex, 442

ntee that [parole] must comply with standards that

Thus, Dorsey offers no reason to concliide that the existence of a discretionary parole system

controls whether an emerging adult may ra
the proportionate penalties clause. See Peo

47 (finding Dorsey not applicable). On the

se an as-applied challenge to their life sentence under
ple v. Carrasquillo, 2023 IL App (1st) 211241, 11 43-

contrary, Dorsey offers a reason to doubt that would

be true. Clemons, 2012 IL 107821, { 40. Likewise, section 5-4.5-115 disclaims any pretense

toward precluding judicial review of emerg

ing adult’s as-applied challenges under our

constitution. 730 ILCS 5/5-4.5-115(0) (“Na@thing in this Section shall be construed as a limit,

substitution, or bar on a person’s right to sq

obtained by order of a court in proceedings

ntencing relief, or any other manner of relief,

other than as provided in this Section.”) Simply put,
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neither Dorsey nor section 5-4.5-115 preclud
once properly asserted.

Emerging adults raising as-applied challg
demonstrate “the punishment for the offense
the offense as to shock the moral sense of thq
Illinois cases have not defined cruel, degradi
“because, as our society evolves, so too do o
shape the moral sense of the community.” (I

Consistent with this observation, we mug

30015

e Illinois courts from considering Spencer’s claim

nges under the proportionate penalties clause must
is cruel, degrading, or so wholly disproportionate to
e community.” Leon Miller, 202 111. 2d at 338.

ng, or shockingly disproportionate punishment

Lir concepts of elemental decency and fairness which
nternal quotation omitted.) Id. at 339.

t hear claims like Spencer’s and never abdicate our

duty to review “the gravity of [a person’s] offfense in connection with the severity of the

statutorily mandated sentence within our con
“[R]ather than “blindly follow the reasoning
costs,” [Hllinois courts] should rely on [their]

state constitutional provisions.” People v. Li

People v. McCauley, 163 Ill. 2d 414, 439 (1¢

“Law should be like clothes,” said Clarer

Laws “should be made to fit the people they

nmunity’s evolving standard of decency.” Id. at 340.
pf a United States Supreme Court decision at all
own case law, wisdom and reason to construe our
ndsey, 199 Ill. 2d 460, 467-68 (2002) (quoting,

94)).

ce Darrow, the legendary Chicago defense lawyer.

are meant to serve.” As-applied challenges do just

that. The majority, however, has joined a dahgerous line of cases tailored to bolt the courthouse

to as-applied challenges. So | dissent.

-49-

reny
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Parole or Sentence Review Intervals for Comparable Juvenile Homicide Offenders

Discretion to Decide Review Intervals

Alaska
Connecticut
New Jersey
North Carolina
Maryland
Minnesota

Wisconsin

Review Required Annually

Alaska Stat. Af

n. §833.16.130, 33.16.090

Conn. Gen. Stat. Ann. §54-125a(f)(1-5)

N.J. Gen. Stat.

N.C. Gen. Stat.

Md. Code. Cor

Minn. Stat. An

Wis. Stat. Ann

Arizona
Hawaii
Idaho

Towa

Nebraska
South Dakota

Vermont

Wyoming
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Ariz. Rev. Stat.
Hi. Rev. Stat. §

Id. Admin. Cod

ANN. 882A:4a-44, 2C:11-3, 30:4-123.56
Ann. §§15A-1371(a),. 15A-1340.19A
. Serv. 887-301, 7-303, 7-307

N. §244.05(4b), (5)

, 88302.114, 304.06, 973.014

Ann. 8813-716, 13-751(a)(2), 31-411, 41-1604.09(G)
§706-656(1), 706-670(1)

er.50.01.01.500

lowa Code Ani. 88902.1, 906.5; see State v. Louisell, 865 N.W. 2d

590 (2015)
Neb. Rev. Stat.
S.D. Codified |

Ver. Stat. Ann.

Ann. §§83-1,110.04, 83.1,111(3)(a)
Laws, 8822-6-1, 22-6-1.3, 24-15-10 (eight months)

tit. 13, 87045, tit. 28, 8403; see The Vermont Parole

Board Manu

I, (@), p. 9 (Jan. 1, 2021), available at

https://humansg¢rvices.vermont.gov/sites/ahsnew/files/documents/P
aroleBoard/Th&%20Vermont%20Parole%20Board%20Manual%20
%28Revised%2001-01-2021%29.pdf

Wyo. Stat.

Wyoming Boa
2023), Ch. 13
1jEzPRhBSel3

nn. 886-2-101(b), 6-10-301(c), 7-13-402(a); see
d of Parole, Policy and Procedural Manual (June 12,
IN(E), available at https://drive.google.com/file/d/
ZgxAGQByFx12z7ToRPQqn/view




Review Required Within Two Years
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Arkansas

Louisiana

Michigan

New York

New Mexico

South Carolina

Review Required Within Three Yearns

Ark. Code Ann.
maximum)

La. Stat. Ann. 81
year interval)

Mich. Comp. La
Mich. Dept. Of
14, 2023), avqa
media/Project/

-Field-Operation
04-Parole-Proce
c3f5ecd4cd0454

N.Y. Exec. Law
year maximum)

N.M. Stat. Ann
Admin. Code 22

S.C. Code Ann.

§85-4-108, 16-93-615(b)(5), 16-93-621 (two-year

b:574.4; La. Admin Code, tit. 22, Pt. X1, 8705 (two-

vs Ann. §8769.25(b)(9), 791.206, 791.235(20); see
Corr. Policy Directive 06.05.104, AA, p. 5 (August
[laeffectivettps://www.michigan.gov/corrections/-/
ebsites/corrections/Files/Policy-Directives/PDs-06
s/PD-06-05-Parole-Evaluation-Eligibility/06-05-1
bs-effective-10-04-21.pdf?rev=154f9e63a4bf4aeaa
a

8259-1(2); N.Y. Admin. Code tit. 9, §8002(c) (two-
. 8831-18-15.2, 31-18-15.3, 31-21-10(A); N.M.
510.17.8 (two-year interval)

824-21-650 (two-year interval)

Oklahoma

Pennsylvania

Virginia

West Virginia

Review Required Within Five Years

Okla. Admin. Cd

61 Pa. Cons.
maximum)

Va. Code Ann
maximum)

de §8515:25-3-1, 515:25-11-1 (three-year interval)

Stat. Ann. 881102.1, 6139(a)(3.3) (three-year

§853.1-151, 53.1-165.1, 53.1-154 (three-year

W. Va. Code §861-11-23, 62-12-13(e), 62-12-13b, W.Va. Code St.

R. §92-1-6 (threg

Alabama
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Ala. Code, §815

-year maximum)

L22-37, 15-22-26; see Alabama Bureau of Pardons

and Paroles Admiinistrative Code, ch. 640-x-3.03, Scheduling Future

Parole C
https://paroles.al
Scheduling-Paro

bnsiderations, available at
hbama.gov/wp-content/uploads/Chapter-640-X-3-
e-Consideration.pdf




Colorado

Delaware

Indiana

Kentucky

Massachusetts

Missouri
Nevada
North Dakota

Ohio

Texas

Utah

Washington

130015

Colo. Rev. Stat. §8817-22.5-403.7(1)(a)(3), 17-34-101 (five-year

maximum)

Del. Code Ann., tit. 11, 88636(b), 4204A, 4209A (five-year

maximum)

Ind. Code An

year maximum)

2019 Ky. Rev

. §811-13-3-2(b)(3), 11-13-3-3(K), 35-540-2-3 (five-

Stat. Ann. 8439.340(14) (five-year maximum)

Mass. Gen. Laws, ch. 265, 8§82, ch. 279, 824; 120 Mass. Code Regs.
301.01(5) (five-year maximum)

Mo. Code Regs. Ann., tit. 14 880-2.010(6)(C) (five-year maximum)

Nev. Rev. Sta

. Ann. 8213.142, 213.12135 (five-year maximum)

N.D. Cent. Cqde Ann. §12.1-32-13-1 (three five-year intervals)

Ohio Rev. C
5120:1-1-07 (

Tex. Penal C

pde Ann. §8299.02, 2967.132; Ohio Admin. Code
five-year maximum)

pde Ann. 812.31; Tex. Code Crim. Proc. Ann. Art

37.071, Tex. Gov’t Code Ann. 8508.145(b); 37 Tex. Admin. Code
8145.12 (fiveqyear maximum for non-capital murder)

Utah Code Ann. 8876-3-206(b), 77-27-5; see Utah Board of Pardons
and Parole, aailable at https://bop.utah.gov/board fags/ (five-year

interval)

Wash. Rev. Code Ann. 889.94A.730, 10.95.030(3)(a)(i) (five-year

maximum)

Review Required Within Five to Tlen Years

Florida

Georgia

Montana

Rhode Island
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FI. Stat. Ann. §8775.082(b), 947.16(c),(d),(9)(5), (h), 921.1402(2)(a)
(seven-year interval)

Ga. Comp. R. & Regs. 475-3-.05(2), 475-3-06(3) (eight-year

maximum)
Mont. Code A

R.l. Gen. Law

N. 8846-18-222(1), 46-23-201(5) (six-year maximum)

5 Ann. §813-8-13, 13-8-14.1; see Rhode Island Parole




Tennessee

Board, 2
file:///C:/Usel
0%20changes

Tenn. Code A

130015

D34  Guidelines, p. 5, available at
s/cebou/Downloads/RIPB%20Guidelines%202023 n
0620(1).pdf

nn. 840-28-115 (six-year maximum)

Review Required Within 10 or More Years, But Allowed at Two or Three Years

California

Kansas

Oregon
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Cal. Penal Code 883041.5, 3051; Cal. Code Regs., tit. 15, §2446

(between thre

Kans. Stat. A
(between thre

Ore. Rev. St3
(between two

e and 15 years)

n. 8821-6618, 21-6620(b)(1), 21-6701, 22-3717(j)(1)
e and 10 years)

t. Ann. 8144.397; Ore. Admin. Code 255-033-0030
and 10 years)
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No. 130015
IN THE

SUPREME COURT OF ILLINOIS

PEOPLE OF THE STATE OF
ILLINOIS,

Appeal from the Appellate Court of
I1linois, No. 1-20-0646.
Respondent-Appellee, There on appeal from the Circuit
Court of Cook County, Illinois , No.
-Vs- 14 CR 1785.
Honorable
Stanley J. Sacks,
Judge Presiding.

EUGENE SPENCER,

N’ N’ N N N N N N N N N

Petitioner-Appellant.

NOTICE AND PROOF OF SERVICE

Mr. Kwame Raoul, Attorney General, 100 W. Randolph St., 12th Floor, Chicago,
IL 60601, eserve.criminalappeals@ilag.gov;

Ms. Kimberly M. Foxx, State's Attorney, Cook County State's Attorney Office,
300 Daley Center, Chicago, IL 60602,
eserve.criminalappeals@cookcountysao.org;

Mr. Eugene Spencer, Register No. Y41721, Pontiac Correctional Center, P.O. Box
99, Pontiac, IL 61764

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure,
the undersigned certifies that the statements set forth in this instrument are true and
correct. On May 3, 2024, the Brief and Argument was filed with the Clerk of the Supreme
Court of Illinois using the court's electronic filing system in the above-entitled cause.
Upon acceptance of the filing from this Court, persons named above with identified email
addresses will be served using the court's electronic filing system and one copy is being
mailed to the petitioner-appellant in an envelope deposited in a U.S. mail box in Chicago,
Illinois, with proper postage prepaid. Additionally, upon its acceptance by the court's
electronic filing system, the undersigned will send 13 copies of the Brief and Argument
to the Clerk of the above Court.

/s/Mia Roman

LEGAL SECRETARY

Office of the State Appellate Defender
203 N. LaSalle St., 24th Floor
Chicago, IL 60601

(312) 814-5472

Service via emalil is accepted at
1stdistrict.eserve@osad.state.1l.us
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