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NATURE OF THE ACTION 

 This appeal raises the following issue of first impression:  In 1908, 

when Congress enacted the Federal Employers’ Liability Act (45 U.S.C. § 51 

et seq.) (the FELA)—expanding railroad workers’ rights to sue their 

employers for injuries—did Congress, by implication, also eliminate the long-

held common law rights of railroads to sue for property damage caused by 

their injured workers’ negligence? 

 The plaintiffs are two railroad workers employed by Wisconsin 

Central, Ltd.  They brought FELA actions, which were consolidated in the 

circuit court, against Wisconsin Central to recover for the personal injuries 

they suffered when the train they were operating ran into another Wisconsin 

Central train that was stopped ahead on the same track.  Wisconsin Central 

filed counterclaims against each plaintiff to recover its damages, including 

property damage, caused by their alleged negligent operation of the moving 

train.   

The plaintiffs moved to dismiss the railroad’s counterclaims on the 

ground that they were barred by the FELA.  The circuit court granted that 

motion; and the appellate court, in a 2 to 1 decision, affirmed, rejecting the 

decisions of four United States Courts of Appeals—the only federal appellate 

courts to decide the issue—which held that Congress did not, expressly or by 

implication, bar common law counterclaims for property damage.  Ammons v. 

Canadian National Ry. Co., 2018 IL App (1st) 172648 (“Op.”), A1-17.  Citing a 
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hand full of decisions from other federal courts, including dictum in a 

Seventh Circuit Court of Appeals decision, and a Washington state court 

decision, the appellate court reasoned that the lack of uniformity allowed it to 

adopt its “own interpretations of federal law.”  Op., ¶ 20, A8.  That 

interpretation, as the dissent opined, was not well-grounded in the text of the 

FELA or public policy.  Op., ¶ 36, A14 (Pierce, J., dissenting). 

ISSUE PRESENTED FOR REVIEW 

 Whether sections 55 or 60 of the FELA (45 U.S.C. §§ 55, 60) eliminated 

the long-held common law rights of railroads to recover for property damage 

caused by their injured workers’ negligence. 

STATEMENT OF JURISDICTION 

 The appellate court issued its opinion on December 17, 2018.  No 

petition for rehearing was filed.  Wisconsin Central, the Defendant/ 

Counterplaintiff-Appellant, timely filed its petition for leave to appeal on 

January 22, 2019.  On March 20, 2019, this Court granted the petition for 

leave to appeal. 

STATUTES INVOLVED 

Section 55 of the FELA provides: 

Any contract, rule, regulation, or device whatsoever, the 

purpose or intent of which shall be to enable any common carrier 

to exempt itself from any liability created by this chapter, shall 

to that extent be void:  Provided, That in any action brought 

against any such common carrier under or by virtue of any of 

the provisions of this chapter, such common carrier may set off 

therein any sum it has contributed or paid to any insurance, 

relief benefit, or indemnity that may have been paid to the 
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injured employee or the person entitled thereto on account of the 

injury or death for which said action was brought. 

 

(Emphasis in original.) 45 U.S.C. § 55. 

 

 Section 60 of the FELA provides in pertinent part: 

Any contract, rule, regulation, or device whatsoever, the 

purpose, intent, or effect of which shall be to prevent employees 

of any common carrier from furnishing voluntarily information 

to a person in interest as to the facts incident to the injury or 

death of any employee, shall be void, and whoever, by threat, 

intimidation, order, rule, contract, regulation, or device 

whatsoever, shall attempt to prevent any person from furnishing 

voluntarily such information to a person in interest, or whoever 

discharges or otherwise disciplines or attempts to discipline any 

employee for furnishing voluntarily such information to a person 

in interest, shall upon conviction therefore, be punished by a 

fine of not more than $1,000 or imprisoned for not more than 

one year, or by both such fine and imprisonment, for each 

offense:  Provided, That nothing herein contained shall be 

construed to void any contract, rule, or regulation with respect 

to any information contained in the files of the carrier, or other 

privileged or confidential reports. 

 

(Emphasis in original.) 45 U.S.C. § 60. 

STATEMENT OF FACTS 

Wisconsin Central’s counterclaims were filed in separate FELA 

lawsuits brought by Plaintiffs Melvin Ammons (C 26-32; C 214-21)1 and 

Darrin Riley (C 90-92; C 130-35) for the personal injuries they suffered on 

December 13, 2014 when they ran the train they were operating (Riley as 

locomotive engineer and Ammons as conductor) into another train, also 

                                                 
1 Plaintiff Ammons initially brought his FELA action against Wisconsin 

Central and Canadian National Railway Company, Ltd.  C 26-32.  Early in 

the case, and by agreement, Ammons voluntarily dismissed Canadian 

National Railway as a defendant.  C 58. 
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owned by Wisconsin Central, that was stopped ahead on the same track.  The 

plaintiffs’ complaints accused the railroad of negligence by failing to provide 

them with a safe place to work and by violating various rules and 

regulations.  C 132-34 at ¶¶ 9-18; C 216-19 at ¶¶ 8, 10-18.  The two cases 

were consolidated for discovery and trial.  C 102. 

Wisconsin Central’s counterclaims alleged that Riley and Ammons 

violated a number of company U.S. Operating Rules and safe operating 

practices and that they acted in a careless and negligent manner, including 

by ignoring or failing to obey a number of speed restrictions on the tracks.  C 

159-60, 166-68.  Despite their knowledge of distances needed to stop the train 

at various speeds and despite track signal warnings to reduce speed, Riley 

exceeded speed limits while Ammons did not communicate known speed 

restrictions or do anything to reduce the train’s speed.  C 148-49, 156-59, 164-

66.  Ultimately, the train they were operating ran into the train stopped 

ahead.  Riley and Ammons suffered physical injuries, and Wisconsin Central 

suffered significant damage to both trains, railroad track and railroad track 

structures and was required to perform environmental cleanup and 

remediation.  C 160, 168, 170.   

The first count of Wisconsin Central’s counterclaims sought recovery 

for property damage.  The second count sought recovery from each plaintiff 

under the Joint Tortfeasor Contribution Act (740 ILCS § 100.01 et seq. (West 

2014)) for damages, if any, owed by Wisconsin Central to the other plaintiff 
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for injuries suffered in the same train collision.  C 155-62; C 163-70.  (Only 

the dismissal of the property damage counterclaims are at issue.) 

Plaintiff Riley moved to dismiss the railroad’s property damage 

counterclaim, arguing that it was prohibited by sections 55 and 60 of the 

FELA (45 U.S.C. §§ 55, 60).  C 227-32.  Ammons joined in Riley’s motion.  C 

330-33.  Section 55 of the FELA makes void “[a]ny contract, rule, regulation, 

or device whatsoever” that “exempt[s]” a common carrier from liability under 

FELA.  Section 60 prohibits any “device whatsoever” that prevents employees 

from providing information regarding injury or death to an employee.  Supra 

at 2-3. 

Wisconsin Central responded by citing every decision of the federal 

circuit courts of appeals (there were four) that reached the issue.  Those 

decisions uniformly held that property damage counterclaims were not 

prohibited by the FELA.  C 341-42.  Wisconsin Central argued that those 

decisions should be followed over plaintiffs’ sources that supported a contrary 

view.  C 343-47.   

The circuit court granted plaintiffs’ joint motion to dismiss the 

counterclaims on June 14, 2017.  C 364-80, A18-34.  Addressing the issue of 

whether the FELA and federal law permitted Wisconsin Central’s 

counterclaims, the court explained the two views, one followed by four federal 

courts of appeals and the other raised in dicta in a Seventh Circuit Court of 

Appeals decision.  C 373-78, A27-32.  Ultimately, the circuit court did not 
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choose which view was the better reasoned, saying that it would be 

“presumptuous” to do so.  C 378, A32.  Instead, the circuit court set forth its 

own reasons as to why Wisconsin Central’s property damage counterclaims 

could not proceed:  (1) they would create an impermissible chill upon the 

rights extended to FELA plaintiffs; (2) they would run counter to the FELA’s 

purpose of persuading railroad employers to exercise caution in hiring and 

supervising its employees; and (3) the railroad is liable for its agents’ acts 

committed in the scope of their employment.  C 378-79, A32-33. 

Wisconsin Central moved for reconsideration, which was denied on 

October 17, 2017.  C 427-38; C 478.  In its order of denial, the circuit court, 

sua sponte, included a finding that “pursuant to Rule 304(a) that there is no 

just reason to delay enforcement of this order.”  C 478.  Wisconsin filed a 

notice of appeal on October 26, 2017.  C 479-525. 

Because the circuit court’s Supreme Court Rule 304(a) finding referred 

to enforceability but not appealability, there was some question as to whether 

that order could vest jurisdiction in this Court.  See, e.g., In re DuPage 

County Collector, 152 Ill. 2d 545, 550-51 (1992) (“where appeal is sought 

pursuant to Rule 304(a) from a judgment which defeats a claim or is in the 

nature of a dismissal, the written finding is sufficient only if it refers to 

appealability.”).  As a result, on December 14, 2017, pursuant to the circuit 

court’s instructions, Wisconsin Central filed an agreed emergency motion to 
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recall the case to issue a new Rule 304(a) finding and to clarify the dismissal 

ruling entered on June 14, 2017.  Sup C 6-9.   

The circuit court granted that motion and made a Rule 304(a) finding 

as to the enforceability and appealability of its June 14, 2017 order.  It also 

clarified that the dismissal with prejudice applied to all of Wisconsin 

Central’s counterclaims.  Sup C 45.  Wisconsin Central filed a second notice 

of appeal on December 29, 2017 that appealed from the December 14, 2017 

order as well as the June 14, 2017 and October 17, 2017 orders.  Sup C 46-66.  

Leave was granted by the appellate court to consolidate both of Wisconsin 

Central’s appeals on January 18, 2018. 

In a 2 to 1 decision, the appellate court affirmed the circuit court’s 

dismissal of Wisconsin Central’s counterclaims.  In doing so, the majority 

rejected 30 years of decisions of the four federal circuit courts of appeals 

followed by several district courts around the country.  It found “most 

persuasive” the dissents in two of the courts of appeals decisions; Seventh 

Circuit dictum, which it characterized as judicial dictum; three district court 

decisions; and a 1980 Washington state decision that preceded the earliest 

federal court of appeals decision.  Op., ¶¶ 17-19, 21, A6-9.  According to the 

appellate court, there was no uniformity among the federal courts and, thus, 

it was free to adopt its “own interpretation of federal law.”  Op., ¶ 20, A8-9. 

Following what it considered the “more pragmatic approach” and an 

“interpretation most consistent” with the purpose of FELA—to provide a 
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remedy to railroad workers who work in a dangerous occupation—the 

majority held that railroads could not pursue property damage counterclaims 

because their recoveries would offset and could eliminate the workers’ FELA 

recoveries, chill the filing of personal injury claims, and potentially silence 

other employees from testifying in favor of injured workers.  Op., ¶¶ 21-30, 

A9-13.   

The dissenting justice disagreed, opining that the decision of the first 

of the four federal courts of appeals—Cavanaugh v. Western Maryland 

Railway Co., 729 F.2d 289 (4th Cir. 1984), cert. denied, 469 U.S. 872—

adopted by the other three, was “sound” and “the better-reasoned.”  Op., ¶ 35, 

A14 (Pierce, J., dissenting).  According to the dissent, those four courts spoke 

“with a single voice” to hold that a railroad’s counterclaim for property 

damage brought in an employee’s negligence suit for personal injury is not a 

“device” prohibited by the FELA.  Op., ¶ 36, A14.  The dissent opined that the 

“majority here adopted an expansive view of the term ‘device’ that was not 

well-grounded in the text of the FELA or a public policy that favors an 

injured party’s right to seek damages for another’s negligence.”  Id. 

The dissent also criticized the majority’s concerns about the 

curtailment of the injured worker’s FELA rights as “speculative, since there 

is no evidence that railroad’s possess such an animus.”  Op., ¶ 39, A16.  The 

dissent opined that the majority’s holding was “premised on a 

misunderstanding of how defendant’s counterclaim affects its potential 
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liability for plaintiffs’ injuries, which is zero.”  Id.  It also noted an absence of 

evidence that Congress implicitly intended to eliminate the railroads’ long-

held right to seek property damage (a point also made by the Fourth Circuit 

in Cavanaugh, 729 F.2d at 292-93).  Op., ¶ 40, A16-17. 

STANDARD OF REVIEW 

Plaintiffs’ motion to dismiss was labeled a section 2-615 motion to 

dismiss, but the motion did not attack the sufficiency of the factual 

allegations of Wisconsin Central’s counterclaims.  Rather, the motion argued 

that the counterclaims were barred by sections 55 and 60 of the FELA.  C 

227-32.  This argument raises affirmative matter that seeks to avoid the legal 

effect of or defeat the claims and is governed by section 2-619(a)(9) of the 

Illinois Code of Civil Procedure (735 ILCS 5/2-619(a)(9) (West 2014)).  A 

dismissal under either provision is reviewed de novo.  E.g. Lutkauskas v. 

Ricker, 2015 IL 117090, ¶ 29.   

In addition, the interpretation of a federal statute, such as the FELA, 

is governed by federal law.  E.g. St. Louis Southwestern Ry. Co. v. Dickerson, 

470 U.S. 409, 411 (1985) (per curiam); State Bank of Cherry v. CGB 

Enterprises, Inc., 2013 IL 113836, ¶¶ 33, 34.  In the absence of a United 

States Supreme Court decision, the weight to be given federal circuit and 

district court interpretations of federal law depends on factors such as 

uniformity of law and soundness of decision.  State Bank of Cherry, 2013 IL 

113836, ¶ 33.  When federal circuit court decisions are uniform in their 
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interpretation, Illinois courts are to give those interpretations “considerable 

weight.”  (Emphasis original.)  Id. ¶ 34.  If a split exists, Illinois courts are to 

follow the decisions that are better reasoned.  Id. ¶ 35. 

ARGUMENT 

Summary of Argument 

All four circuit courts of appeals that decided the issue have held that 

the FELA does not bar counterclaims brought by railroads asserting their 

common law rights for property damage recovery against FELA plaintiffs.  

The Seventh Circuit expressed disagreement with these four sister courts but 

explicitly avoided a ruling that would create a conflict.  The two-justice 

majority of the appellate court panel gave significant weight to the Seventh 

Circuit’s musings and created the very conflict that the Seventh Circuit 

purposefully avoided.  Like the Seventh Circuit, the majority did not apply 

the statutory construction rule of ejusdem generis (of the same kind); and it 

engaged in judicial law-making by adding words into the FELA in order to 

give negligent workers total immunity from liability for the property damage 

they may have negligently caused. 

 Concerned only about diminishing the injured worker’s FELA claim, 

the appellate court majority ignored the plain language of the FELA and its 

legislative history, which, as the four courts of appeals concluded, showed no 

evidence of Congressional intent to deny railroads of their long-held common 

law right to sue their employees for property damage.  The majority’s ruling 
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creates national disharmony and encourages injured railroad workers to 

forum shop and bring their FELA lawsuits in Illinois state courts.   

The majority’s opinion also invites false claims of injury because the 

FELA does not limit claims to those involving severe injuries.  In order to 

escape liability, a slightly injured, but negligent, worker who causes damage 

to railroad property may file a FELA action in order to bar the railroad’s 

property damage action.  Similarly, multiple negligent workers could 

conspire so that one among them claims injury (no matter the extent) and 

files a FELA action.  For under the majority’s view and the view of its 

“persuasive” authorities, immunity then would be extended to all of the 

workers involved in the incident so long as one FELA claim is made.  A 

railroad’s right to assert its common law property rights and a negligent 

railroad worker’s liability for property damage should not depend upon such 

fortuitous (or feigned) circumstances. 

There is another compelling reality that the appellate court majority 

ignored.  It has been over 30 years since the Fourth Circuit first held (in 

Cavanaugh) that the FELA did not eliminate the common law rights of 

railroads to bring property damage counterclaims.  In that 30 years, 

Congress has not amended the statute.  That inaction “speaks volumes.”  

Nordgren v. Burlington Northern R.R. Co., 101 F.3d 1246, 1253 (8th Cir. 

1996).  Cf. Hilton v. South Carolina Public Rys. Comm’n, 502 U.S. 197, 202 

(1991) (noting that Congress had almost 30 years to correct case law 
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interpreting the FELA if it disagreed).   

I. Reversal of the appellate court opinion is warranted because the 

majority failed to follow the uniform, well-reasoned decisions of all four 

federal courts of appeals. 

 

Prior to the adoption of the FELA, railroads had a common law right to 

assert claims against their workers who negligently caused damage to 

railroad property.  Nordgren, 101 F.3d at 1252, 1253; Cavanaugh, 729 F.2d at 

290.  The FELA enacted in 1908 created a federal statutory cause of action 

for injured railroad employees and eliminated certain defenses that 

previously barred that recovery.  Nordgren, 101 F.3d at 1248, 1249.  As the 

United States Supreme Court instructed, “[o]nly to the extent of [its] explicit 

statutory alterations is FELA an avowed departure from the rules of the 

common law.  [Citation.]”  (Internal quotation marks omitted.)  Consolidated 

Rail Corp. v. Gottshall, 512 U.S. 532, 544 (1994).  The question here is 

whether Congress intended to eliminate the common law rights of railroads 

to bring property damage claims against their employees whenever a FELA 

claim is made as to the same occurrence.  

The two provisions in the FELA at issue here are sections 55 and 60.  

Section 55 of the FELA prohibits the common carrier from attempting to 

“exempt itself from any liability” pursuant to “[a]ny contract, rule, regulation, 

or device whatsoever.”  45 U.S.C. § 55.  Section 60 prohibits “[a]ny contract, 

rule, regulation, or device whatsoever, the purpose, intent, or effect of which 

shall be to prevent employees of any common carrier from furnishing 
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voluntarily information to a person in interest as to the facts incident to the 

injury or death of any employee.”  45 U.S.C. § 60; supra at 2-3.  Neither 

provision expressly prohibits counterclaims for property damage. 

A. All four federal courts of appeals, following rules of statutory 

construction, uniformly held that sections 55 and 60 do not 

prohibit property damage counterclaims. 

  

Every federal circuit court of appeals called upon to decide the issue 

has held that neither section 55 nor section 60 of the FELA explicitly or 

implicitly bars a railroad employer from pursuing a counterclaim for property 

damage in a personal injury lawsuit brought by an employee.  Withhart v. 

Otto Candies, L.L.C., 431 F.3d 840 (5th Cir. 2005) (construing FELA as 

incorporated into Jones Act); Nordgren, 101 F.3d 1246 (8th Circuit); Sprague 

v. Boston & Maine Corp., 769 F.2d 26 (1st Cir. 1985); Cavanaugh, 729 F.2d 

289 (4th Circuit). 

This Court has instructed that federal circuit court decisions are 

considered persuasive and should be given considerable weight when there is 

a lack of United States Supreme Court precedent and no split among the 

federal courts.  State Bank of Cherry, 2013 IL 113836, ¶¶ 33-35.  In giving 

deference to uniform federal court precedent, an Illinois court cannot simply 

rule the other way.  It must find that the unanimous federal court decisions 

were “wrongly decided” and that they were “outside ‘logic’ and ‘reason.’ ”  Id. 

¶ 54.   

Here, as will be shown below, there is no split among the circuit courts 
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of appeals that decided the issue at hand; and even if this Court determines 

that a split exists, the better-reasoned decisions are those of the four circuit 

courts of appeals. 

1. Fourth Circuit – Cavanaugh (1984) 

 

Cavanaugh, the first federal court of appeals to decide the issue, began 

its analysis by recognizing the “well accepted common law principle that a 

master or employer has a right of action against his employee for property 

damages” arising out of the employee’s ordinary negligence committed within 

the scope of employment and the lack of any explicit language in the FELA 

that required “a sacrifice” of that right.  729 F.2d at 290-91.  The two-judge 

majority further opined that Congress’s failure to expressly deprive the 

railroad of that right could not have been inadvertent, given its explicit 

elimination of certain defenses and proceedings by defending railroads, such 

assumption of the risk and contributory negligence (adopting comparative 

negligence).  Id. at 291.   

The majority then turned its attention to whether such a proscription 

was implicit in the language or purpose of the statute.  Id. at 291-92.  

Examining section 55 (referred to as section 5), the Fourth Circuit opined 

that it would be “no easy feat of linguistics to read a prohibition of a valid 

counterclaim as within the term ‘device’.”  Id. at 292. 

Reasoning that the “critical word” in the definition of “device” was 

“exemption,” because it is only when a “device qualifies as an exempt[ion] 
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itself from any liability that it is void[ed],” the court held that a counterclaim 

was “not a device within the contemplation of Congress.”  (Internal quotation 

marks omitted.)  Id.  According to the court, “a counterclaim by the railroad 

for its own damages is plainly not an ‘exempt[ion] *** from liability.’” Id.  Cf. 

Duncan v. Thompson, 315 U.S. 1, 4 (1942) (recognizing Congress’s intent to 

void only creative instruments meant to exempt carriers from liability).   

Next, the Fourth Circuit examined whether section 60 of the FELA 

(referred to as section 10) implicitly barred the railroad’s counterclaim.  The 

court determined that the plain language of that section showed an intent to 

prevent any direct or indirect chill on the availability of information to the 

FELA plaintiff.  Cavanaugh, 729 F.2d at 293 (citing Stark v. Burlington 

Northern, Inc., 538 F. Supp. 1061, 1062 (D.C.Colo. 1982)).  But it refused to 

accept the plaintiff’s argument that this section showed an intent to proscribe 

property damage counterclaims.  According to the Fourth Circuit, there was 

no authority for the assumption that such counterclaims would prevent or 

prejudice the injured railroad worker in seeking redress for his injuries or 

securing a fair award.  Cavanaugh, 729 F.2d at 294.  In addition, the court 

rejected the plaintiff’s argument that section 10 was intended to bar property 

damage claims against fellow employees who have knowledge of the incident, 

“lest they be prevented ‘from voluntarily furnishing information’ in support of 

plaintiff’s action.”  Id. at 293.  The court did not “believe that Congress had 

any such far-fetched purpose in enacting section 10.”  Id.   
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A dissent in Cavanaugh agreed with the plaintiff and with a decision 

by the Washington Supreme Court in Stack v. Chicago, Milwaukee, St. Paul 

& Pacific Railroad Co., 615 P.2d 457 (Wash. 1980).  Like the court in Stack, 

the dissenting judge concluded that a counterclaim for property damage was 

a “device” that was calculated to intimidate and exert economic pressure 

upon the injured worker to curtail and chill his rights and “ultimately to 

exempt the railroads from liability.”  Cavanaugh, 729 F.2d at 296 (Hall, J., 

dissenting).   

Also agreeing with Stack, the dissent concluded that the railroad’s 

counterclaim would contravene section 60 (referred to as section 10) because 

it would prevent employees from voluntarily furnishing information 

regarding the extent of their own negligence.  Id.  The dissent failed to 

realize, however, that Stack applied section 60 to the railroad’s third-party 

claims against uninjured employees, not to the railroad’s counterclaim 

against the FELA plaintiff.  Stack, 615 P.2d at 159-60 (applying section 60 to 

the third-party claims and section 55 to the counterclaim against the FELA 

plaintiff).  There were no third-party property claims at issue in Cavanaugh.  

See infra at 23-24. 

The United States Supreme Court denied the petition for writ of 

certiorari in Cavanaugh.  469 U.S. 872. 

2. Fourth Circuit – Sprague (1985)  

 

One year later, the First Circuit agreed with the “persuasive” analysis 
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of the Cavanaugh majority (not its dissent or Stack) and “the majority of 

other courts to have considered th[e] question.”  Sprague, 769 F.2d at 29 & 

n.12 (citing Consolidated Rail Corp. v. Dobin, No 82-2539 (E.D. Pa. 1981); 

Key v. Kentucky & I. Terminal R.R., No. C-78-0313-L(A) (W.D. Ky. 1979); 

Cook v. St. Louis-San Francisco R.R., 75 F.R.D. 619 (W.D. Okla. 1976)).   

3. Eighth Circuit – Nordgren (1996) 

Eleven years later, in Nordgren, the Eighth Circuit reached the same 

holding as Cavanaugh, but by applying the rule of statutory construction 

known as ejusdem generis (of the same kind).  It explained that the phrase 

“any *** device whatsoever” in sections 55 and 602 was “informed by the 

terms preceding it—‘contract,’ ‘rule,’ and ‘regulation’ ”—meaning “any other 

creative agreements or arrangements.”  Nordgren, 101 F.3d at 1250-51.  

Nordgren refused to expand that phrase to “go so far as to preclude a railroad 

from attempting to recover under a separate state-law cause of action for its 

property damage.”  101 F.3d at 1250-51 & n.4 (citing Duncan, 315 U.S. at 6).  

Cf. Philadelphia, Baltimore, & Washington R.R. Co. v. Schubert, 224 U.S. 

603, 611 (1912) (stating the phrase “any contract, rule, regulation, or device 

whatsoever” includes “every variety of agreement or arrangement of this 

nature” (emphasis added and internal quotation marks omitted)). 

                                                 
2 The Nordgren majority limited its discussion of section 60 to a footnote in 

which it construed the phrase “any *** device whatsoever,” found in both 

sections 55 and 60.  Nordgren, 101 F.3d at 1251 n.4.  
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Agreeing with the Cavanaugh majority, the Nordgren court also held 

that the phrase “any device whatsoever” in section 55 was defined by the 

phrase that followed it:  “exempt itself from any liability.”  Nordgren, 101 

F.3d at 1250.  Because the railroad would still be liable to the injured 

employee, notwithstanding the filing of its counterclaim, the court concluded 

that section 55 did not prohibit the railroad’s common-law based 

counterclaim for property damage against the FELA plaintiff.  Id. at 1251.  

This statutory interpretation was still found “highly persuasive” almost 

twenty years later in Schendel v. Duluth, No. 69DU-CV-13-2319, 2014 WL 

5365131, at *10 (Minn. Dist. Ct. Sept. 29, 2014).   

A dissenting justice in Nordgren disagreed, relying almost exclusively 

on a then-10-year-old law review article of a law firm associate that was 

critical of the majority decision in Cavanaugh.  Nordgren, 101 F.3d at 1253-

58 (McMillian, J., dissenting) (citing William P. Murphy, Sidetracking the 

FELA:  The Railroad’s Property Damage Claims, 69 Minn. L. Rev. 349, 367-

72 (1985) (the “Murphy Article”)).  According to the dissent, permitting the 

railroad to pursue property damage counterclaims would frustrate the 

purpose of the FELA and could inhibit co-workers from volunteering 

information because of the threat of property damage claims being brought 

against them.  Nordgren, 101 F.3d at 1253-58 (McMillian, J., dissenting).   

4. Fifth Circuit – Withhart (2005) 

Nine years after Nordgren, the Court of Appeals for the Fifth Circuit 
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held, like the First, Fourth, and Eighth Circuits, that the FELA did not 

abrogate an employer’s common law right to sue its employee for property 

damage.  Withhart, 431 F.3d 840.  The operative statutory scheme in that 

case was a provision in the Jones Act in which Congress extended to seamen 

the same rights granted to railway employees under the FELA.  Id. (citing 46 

U.S.C. § 688 (now 46 U.S.C. § 30104)).  That incorporation made FELA 

statutory interpretations instructive in Jones Act cases.  Withhart, 431 F.3d 

at 843.  The Withhart court unanimously chose to follow the “majority of the 

courts, including every federal circuit court to address the issue,” which the 

court found to be “persuasive” and “better reasoned.” Id. 

More specifically, the Withhart court agreed with the Cavanaugh 

majority’s construction of the words “device” and “exempt” in section 55 of the 

FELA (45 U.S.C. § 55) (referred to as section 5) and with the Cavanaugh 

majority’s conclusion that a counterclaim for property damage is “plainly not 

an exemp[tion] *** from any liability” and, thus, not a “device” within the 

contemplation of Congress.  (Internal quotation marks omitted.) Withhart, 

431 F.3d at 844.  As to section 60 of the FELA (45 U.S.C. § 60) (referred to as 

section 10), the Fifth Circuit also agreed there was no authority for assuming 

that a counterclaim for property damage gives the railroad an unfair 

advantage or coerces or intimidates the injured party from seeking redress 

for his injuries.  Id.; accord Thompson v. Yellow Fin Marine Services, LLC, 

No. 15-311, 2016 WL 3997060 at *1 (E.D. La. July 26, 2016) (following 
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Withhart as being bound by Fifth Circuit precedent)); Gabourel v. Bouchard 

Transportation Co., 901 F. Supp. 142, 144-45 (S.D. N.Y. 1995) (holding Jones 

Act does not prohibit counterclaim for property damage).    

B. The majority’s reading of sections 55 and 60 is premised on less 

persuasive authority and unfounded assumptions. 

 

The appellate court majority opined that it was not required to follow 

the decisions of the four federal courts of appeals because those cases “do not 

represent a clear consensus.”  Op., ¶ 17, A6-7.  That so-called lack of 

consensus was premised primarily on the dissents in Cavanaugh and 

Nordgren; Seventh Circuit dictum in Deering v. National Maintenance & 

Repair, Inc., 627 F.3d 1039 (7th Cir. 2010); three district court decisions, one 

of which was the lower court decision in Deering ; and the 1980 Washington 

state court decision in Stack, decided before all four of the federal courts of 

appeals decisions.  Op., ¶¶ 17-19, 21, A6-9. 

As a preliminary matter, a dissent has no precedential value (Sanner 

v. Champaign County, 88 Ill. App. 3d 491, 495 (4th Dist. 1980)); indeed, the 

dissenting judges in Cavanaugh and Nordgren did not persuade their fellow 

judges or any of the other federal circuit courts of appeals that directly 

decided the issue.  (Sprague and Withhart were, of course, unanimous.)  

Moreover, the dissent in Nordgren relied heavily on the Murphy Article, a 

then 10-year-old a law review article written by a law firm associate, that has 

no binding authority (Sears, Roebuck & Co. v. Royal Surplus Lines Insurance 

Co., No. 00 C 7084, 2001 WL 1467762, at *4 (N.D. Ill. Nov. 19, 2001)).  
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Notably, none of the other judges in Sprague, Nordgren or Withhart were 

persuaded by the Murphy Article, nor was Congress. 

Moreover, as shown below, the authorities relied upon by the appellate 

court majority, including Deering, were wrongly decided.  See Weiland v. 

Telectronics Pacing Systems, Inc., 188 Ill. 2d 415, 423 (1999) (declining to 

follow Seventh Circuit decision where federal circuits split and Seventh 

Circuit decision wrongly decided).  While uniformity within the State is an 

important consideration, Illinois courts need not follow Seventh Circuit 

decisions that lack reason or are illogical.  Id.; accord State Bank of Cherry, 

2013 IL 113836, ¶ 54. 

Key to the appellate court majority’s decision was its opinion that the 

allowance of property damage counterclaims would defeat the FELA’s 

purpose by nullifying the employee’s personal injury claim.  Op., ¶¶ 21-22, 

A9.  The majority characterized those counterclaims as “retaliatory devices 

calculated to intimidate and exert economic pressure on injured employees, 

curtail their rights when asserting injury claims and supplying information, 

and, ultimately, exempt the railways from liability under the FELA.”  Op., ¶ 

19, A8; see also id. ¶ 27, A12.  The court attributed similar effects of 

intimidation and retaliation to “counterclaims” brought (or threatened) 

against employee witnesses,3 going so far as to suggest that railroads might 

                                                 
3 The more appropriate term would have been third-party actions.  Like the 

appellate court majority here, the Cavanaugh dissent erred in using the term 
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“accuse[]” employee witnesses of negligence to silence them in the FELA 

action and administrative hearings.  Id. ¶¶ 29-30, A12-13.  The only support 

given for this accusation was the dissent in Cavanaugh, which made a 

similarly unsupported accusation.  Id. ¶ 29 (citing Cavanaugh, 729 F.2d at 

296 (Hall, J., dissenting)), A13.4 

The “retaliatory and chilling effects” predictions of the appellate court 

majority were first made in Stack and later adopted by the dissenting judges 

in Cavanaugh and Nordgren and by Seventh Circuit dicta in Deering.  They 

also served as the basis for the two unpublished district court decisions from 

southern Illinois written by same judge (now retired Judge David Herndon), 

In re National Maintenance & Repair, Inc., No. 09-0676-DRH, 2010 WL 

456758, at *3 (S.D. Ill. Feb. 3, 2010), aff’d sub nom. Deering, 627 F.3d 1039, 

and Blanchard v. Union Pacific R.R. Co., No. 15-0689-DRH, 2016 WL 411019, 

                                                 

“counterclaim” when referring to the property damage actions brought by the 

railroad against employees other than the FELA plaintiffs. 

 
4 The plaintiff in Cavanaugh and the dissent in that case suggested that 

parties privy to the accident would be reluctant to participate in regulatory 

investigations out of fear of being sued by the railroad.  To the contrary, 

railroads are mandated by law to report certain rail equipment accidents and 

incidents to the Federal Railroad Administration (49 C.F.R. § 225.12) and to 

the National Transportation Safety Board (49 C.F.R. §§ 840.3, 840.4).  Both of 

these agencies may issue subpoenas to persons with knowledge of the 

incidents (49 C.F.R. § 225.31(b); 49 U.S.C. § 20902(b)); and the information 

provided is protected and cannot be used in any suit or action for damages 

growing out of any matter mentioned in the accident investigation report (49 

C.F.R. § 225.31(f); 49 U.S.C. § 20903).  Atchison, Topeka & Santa Fe Ry. Co. 
v. Kirk, 705 S.W.2d 829, 832-33 (Ct. App. Texas 1986).  Thus, concerns about 

reluctance by employee witnesses to testify before regulatory authorities is 

unfounded.   
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at *3 (S.D. Ill. Feb. 2, 2016), as well as the one-page district court decision in 

Yoch v. Burlington Northern Railroad Co., 608 F. Supp. 597 (D. Colo. 1985).  

These are the cases that the appellate court majority found “most 

persuasive.”  Op., ¶ 21, A9. 

Stack’s purported support for its “retaliatory and chilling effects” 

predictions came from Kozar v. Chesapeake & Ohio Railway, a case that had 

nothing to do with a railroad’s right to assert a state-law counterclaim for 

property damage.  Stack, 615 P.2d at 460-61 (citing Kozar, 320 F. Supp. 335 

(W.D. Mich. 1970), aff’d in part, vacated in part on other grds, 449 F.2d 1238 

(6th Cir. 1971)).  Kozar dealt with the railroad’s right to enforce a release 

signed by the widow of an injured worker allegedly obtained by coercion and 

intimidation.  320 F. Supp. at 383-85.  A release falls squarely within the 

prohibitions of section 55 of the FELA because it is a “contract” and it does 

“exempt [the railroad] from any liability” (45 U.S.C. § 55). 

Stack’s reasoning as to section 60 is not only inapplicable to this case, 

but faulty.  The Washington court found that section 60 prohibited the 

railroad’s third-party actions for property damage brought against employees 

involved in the incident in which the FELA plaintiff was injured.  According 

to the court, those actions operated to suppress the testimony of the third-

party defendants in the FELA action.  Stack, 615 P.2d at 159, 162; see 45 

U.S.C. § 60. 

This is an important distinction between Stack and the other cases 
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found to be “persuasive” by the appellate court majority.  Section 60 prohibits 

conduct by a railroad that has the effect of preventing employees with 

knowledge of the occurrence from furnishing information to the FELA 

plaintiff.  45 U.S.C. § 60; supra at 4.  The third-party defendants in Stack, not 

the FELA plaintiffs, asserted the protections of section 60.   

None of the cases, other than Stack, involved property damage claims 

brought by railroads against employee witnesses who then relied on section 

60 of the FELA for immunity.  In fact, Deering did not even consider section 

60, nor did it cite Stack.  The other cases and the dissents in Cavanaugh and 

Nordgren, cited by the appellate court majority, nevertheless concluded that 

section 60 is violated when railroads bring counterclaims against FELA 

plaintiffs.  See Nordgren, 101 F.3d at 1253, 1258 (McMillian, J., dissenting); 

Cavanaugh, 729 F.2d at 295-96 (Hall, J., dissenting); Blanchard, 2016 WL 

411019, at *3; In re National Maintenance, 2010 WL 456758, at *3; Yoch, 608 

F. Supp. at 598. 

Likewise, in the instant case, Wisconsin Central did not bring any 

third-party claims for property damage; and it is only those types of claims 

that the Stack court reasoned could violate section 60.  Stack, 615 P.2d at 159 

(holding that third-party claims could “inhibit testimony by the third-party 

defendants as to the extent of their own negligence in causing the collision 

and resultant injury of [the FELA plaintiffs]” (emphasis added)).  When, as 

here, the railroad brings property damage counterclaims against FELA 
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plaintiffs, those counterclaims will not prevent the FELA plaintiffs “from 

furnishing voluntarily such information to a person in interest” (45 U.S.C. § 

60) because the FELA plaintiffs are the “person in interest” and each of them 

will freely testify about the occurrence.  For that reason alone, the appellate 

court’s application of section 60 to the counterclaims brought against 

plaintiffs Ammons and Riley was error.  See Op., ¶ 30, A13. 

Furthermore, Stack’s construction of section 60 (endorsed by the 

appellate court majority and its other authorities) is an overbroad reading of 

that provision.  The Cavanaugh court acknowledged that section 60 was 

intended to equalize access to information and to prevent railroads from 

making other employees inaccessible to an injured employee.  It found no 

intent by Congress, however, to give immunity to all employees who have 

knowledge of an accident.  Cavanaugh, 729 F.2d at 293.  As the court opined, 

“[w]e cannot believe that Congress had any such far-fetched purpose in 

enacting section 10.”  Id.    

The Cavanaugh majority also rejected the plaintiff’s “fanciful” notion 

(also professed by the Stack court) that property damage counterclaims 

violate sections 55 and 60 (referred to as sections 5 and 10) because they 

would coerce or intimidate injured workers and discourage them from filing 

FELA lawsuits.  Cavanaugh, 729 F.2d at 294.  The Cavanaugh majority 

found a lack of “authority for [such] an assumption” and a failure of Congress 

to express “any assumed prejudice thereby caused to the plaintiff.”  Id.  It 
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also noted that the “same argument could be advanced against the 

admissibility of a counterclaim in any tort action.”  Id.  The dissenting justice 

in the case at bar similarly found the majority’s concerns of retaliation 

against FELA plaintiffs speculative given the lack of any evidence of “such an 

animus.”  Op., ¶ 39, A16 (Pierce, J., dissenting).   

Furthermore, the coercive effect of property damage counterclaims on 

FELA claims, touted by the appellate court majority and its “persuasive” 

authorities (Op., ¶ 21, A9), relies on two false assumptions:  first, that the 

railroad will prevail on its counterclaim; and second, that the railroad’s 

recovery against the FELA employee will exceed that employee’s separate 

FELA recovery.  None of the courts, including the appellate court majority 

below, considered the fact that the railroad could be unsuccessful in proving 

its negligence claim against the injured worker or that other parties could be 

responsible for the greater share of the railroad’s damages.  Similarly, none 

of these courts considered the fact that any contributory negligence by the 

railroad could significantly reduce or negate its counterclaim recovery.  See 

Cavanaugh, 729 F.2d at 291 n.3 (recognizing that whether as an independent 

action or as a counterclaim, the action of the master or employer may be 

defeated if the master or employer contributed to his damages by his own 

negligence).   

The FELA is a pure comparative negligence statute.  45 U.S.C. § 53.  If 

the injured worker is more than 50% at fault (even 99% at fault), the railroad 
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is still liable for the remaining portion of damages.  E.g. Fashauer v. New 

Jersey Transit Rail Operations, Inc., 57 F.3d 1269, 1283 (3d Cir. 1995); 

Parsons v. Norfolk Southern Ry. Co., 2017 IL App (1st) 161384, ¶ 36.  

Moreover, the injured worker’s negligence will not reduce the personal injury 

recovery at all if the railroad is shown to have violated a statute enacted for 

the safety of its employees.  45 U.S.C. § 53.  (The plaintiffs here have alleged 

that the railroad violated safety rules.  C 132-34 at ¶¶ 10-19; C 218-19 at ¶¶ 

10-19.) 

The railroad’s property damage claim, on the other hand, is governed 

by Illinois common law, which provides a modified comparative negligence 

rule.  If the railroad is more than 51% at fault in causing its property 

damage, there is no recovery.  735 ILCS 5/2-1116 (West 2014); see Great 

American Insurance Co. of New York v. Heneghan Wrecking & Excavating 

Co., 2015 IL App (1st) 133376, ¶ 57 (counterplaintiff denied property damage 

recovery because more than 50% negligent); see generally Gratzle v. Sears, 

Roebuck & Co., 245 Ill. App. 3d 292, 295 (2d Dist. 1993) (stating Illinois has a 

modified comparative negligence regime).  The appellate court majority 

recognized the potential for a reduction in the FELA plaintiff’s recovery for 

that party’s contributory negligence, but failed to recognize that there would 

be no reduction if the plaintiff proved safety rule violations by the railroad.  It 

also failed to recognize the potential for reduction (or total elimination) of 

liability by the injured worker for the railroad’s property damage if the 
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railroad’s negligence was a cause of that loss.  See Op., ¶ 26, A11.  

Cavanaugh cautioned against reading a counterclaim prohibition into 

sections 55 or 60 of the FELA (referred to as sections 5 and 10, respectively) 

absent express intent by Congress and based, instead, upon “some fanciful 

notion” of prejudice to the injured employee.  Cavanaugh, 729 F.2d at 294.  

Likewise, Nordgren refused to infer conflict preemption merely because the 

property damage award might be greater than the FELA award.  Nordgren, 

101 F.3d at 1253.  The majority in Nordgren acknowledged the policy 

considerations raised by the plaintiff and its dissenting judge, but it 

responded that “[w]e are not legislators, however, and in our view, Congress’s 

silence on this issue speaks volumes.”  Id. 

C. The appellate court majority and its supporting authorities 

ignored rules of statutory construction and engaged in judicial 

lawmaking. 

 

The holdings reached by the appellate court majority and the cases it 

relied upon resulted from a failure to properly apply rules of statutory 

construction.  As discussed above (supra at 14-15, 17-18), the majority 

opinions in Cavanaugh and Nordgren applied rules of statutory construction 

to the term “device” in sections 55 and 60, construing that term in relation to 

other words in the series (i.e., “contract, rule, regulation”); and they 

determined the meaning of the critical term “exempt” in section 55 according 

to its plain meaning (i.e., to eliminate all liability).  

In Deering, however, the Seventh Circuit rejected the rule of ejusdem 
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generis and failed to limit the meaning of the term “device” in section 55 to 

the words in the list of which it was a part.  Instead, it pointed to the term 

“whatsoever” that followed the term “device” to support its opinion that the 

term “device” was “a catch-all.”  Deering, 627 F.3d at 1044.   

Deering’s failure to apply the ejusdem generis rule to section 55 (the 

only section it considered) is contrary to this Court’s instruction on statutory 

construction.  In Pooh-Bah Enterprises, Inc. v. County of Cook, 232 Ill. 2d 463 

(2009), this Court explained the doctrine of ejusdem generis as:  “when a 

statutory clause specifically describes several classes of persons or things and 

then includes ‘other person or things,’ the word ‘other’ is interpreted to mean 

‘other such like.’  [Citation.]”  Id. at 492.  Citing Sutherland on Statutory 

Construction, this Court explained the rationale for the doctrine as follows: 

“The interpretation is justified on the ground that, if the general 

words were given their full and ordinary meaning, the specific 

words would be superfluous as encompassed by the general 

terms.  If the legislature had meant the general words to have 

their unrestricted sense, it would not have used the specific 

words.”  Id. (citing 2A N. Singer & J. Singer, Sutherland on 

Statutory Construction § 47:17, at 370-73 (7th ed. 2007)). 

 

Accord Antonin Scalia & Bryan A. Garner, Reading Law:  The Interpretation 

of Legal Texts 211 (1st ed. 2012) (“Any lawyer or legislative drafter who 

writes two or more specifics followed by a general residual term without the 

intention that the residual term be limited may be guilty of malpractice.”).  

An excerpt of the Scalia/Garner publication is included in Appendix at A35-

50. 
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The phrase at issue in Pooh-Bah Enterprises was “topless dancers, 

strippers, male or female impersonators or other entertainers.”  232 Ill. 2d at 

468.  Applying the ejusdem gendris doctrine, the Court rejected the plaintiff’s 

argument that an actor who appears naked or partially naked in a play is an 

“other entertainer.”  Id. at 491.  According to the Court, the phrase “other 

entertainer” did not mean any entertainer, but only entertainers like 

strippers, topless dancers or male or females impersonators.  Id. at 492; 

accord Kouzoukas v. Retirement Board of Policemen’s Annuity & Benefit 

Fund of the City of Chicago, 234 Ill. 2d 446, 473-77 (2009) (construing phrase 

“any bond, bill, promissory note, or other instrument of writing” and holding 

that public pension funds do not share sufficiently similar characteristics 

with bonds, bills, or promissory notes).  

The Seventh Circuit acknowledged in Deering that it was not applying 

the ejusdem generis rule, but opined that it didn’t matter because a 

counterclaim “ ‘device’ is much like the first word in the string—‘contract’.”  

Deering, 627 F.3d at 1044.  Of course, a counterclaim is not like a contract or 

agreement.  See Nordgren, 101 F.3d at 1250.  It is not like a rule or a 

regulation either.  Contracts, rules, and regulations are writings that create 

rights, obligations and duties.  A counterclaim does not create rights, 

obligations and duties; it enforces existing rights.  A counterclaim is an 

independent cause of action by which to assert rights, obligations, and duties 

against the opposing party.  Antonicelli v. Rodriguez, 2018 IL 121943, ¶ 17; 
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Health Cost Controls v. Sevilla, 307 Ill. App. 3d 582, 589 (1st Dist. 1999).  

Nor does a property damage counterclaim extinguish the FELA plaintiff’s 

cause of action or exculpate the railroad from its alleged negligence toward 

that plaintiff.  As the Nordgren majority found, property damage 

counterclaims “protect an entirely different interest and arise independently 

of any liability under the FELA.”  Nordgren, 101 F.3d at 1252.  Personal 

injury and property damage claims involve distinct duties that when 

breached cause different injuries.  Id. & n.5. 

The appellate court majority in the case at bar did not apply the 

ejusdem generis rule either.  Instead, it followed Deering’s interpretation of 

the term “device” as a “catch-all” (Op., ¶ 24, A10), treating that interpretation 

as judicial dictum.  Id. ¶ 25, A11 (citing Cates v. Cates, 156 Ill. 2d 76, 80 

(1993) (defining judicial dictum as an expression of opinion that must have 

been “deliberately passed upon”)).  According to the appellate court, the 

Seventh Circuit “deliberately delved into the issue” and “made no secret what 

the determination would or should be.”  Op., ¶ 25, A11. 

To the contrary, the Seventh Circuit may have mused about the 

meaning of the term “device” in the context of a FELA claim, but it made 

clear that its affirmance of the dismissal of the property damage 

counterclaim was based on special considerations in admiralty law and the 
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Jones Act that had “no counterpart” in FELA lawsuits.5  Deering, 627 F.3d at 

1044, 1046-47.  (Those differences included the shipowner’s right to limit its 

liability to the injured seaman to the ship’s value, which according to 

Deering, magnified the “destructive effect” of a counterclaim for property 

damage.  Id. at 1044-46.)  In order to avoid a conflict with Withhart (and, 

presumably, the other three circuit courts of appeals decisions the Withhart 

court found persuasive), Deering left “for a future day *** the resolution of 

the issue whether a shipowner who does not seek to limit his liability should 

nevertheless be forbidden to set off damages for negligent damage to property 

against a Jones Act claim.”  Id.  The appellate court here created the very 

conflict that the Seventh Circuit sought to avoid. 

In Stack, another case the appellate court majority found “persuasive” 

(Op., ¶ 24, A10), the Washington state court violated rules of statutory 

construction by adding words to section 55 of the FELA.  E.g. 1550 MP Road 

LLC v. Teamsters Local Union No. 700, 2019 IL 123046, ¶ 30 (courts may not 

depart from the plain statutory language by reading into it exceptions, 

limitations, or conditions that conflict with the legislature’s intent); Palm v. 

Holocker, 2018 IL 123152, ¶ 21 (“[i]t is improper for a court to depart from 

the plain statutory language”); Wolf v. Toolie, 2014 IL App (1st) 132243, ¶ 24 

(when construing a statute, a court cannot add words to change its meaning).  

                                                 
5 The injured employee in Deering was a seaman and brought his personal 

injury claims under admiralty law and the Jones Act, which incorporates the 

FELA (46 U.S.C. § 30104 (formerly 46 U.S.C. App. § 688)). 
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Stack held that property damage counterclaims violate section 55 because 

they “would have the effect of reducing an employee’s FELA recovery.”  

(Emphasis added.)  615 P.2d at 160.  The word “reduce” does not appear in 

section 55.  45 U.S.C. § 55 (making void any “contract, rule, regulation, or 

device whatsoever *** to enable any common carrier to exempt itself from 

any liability” (emphasis added)). 

The appellate court majority engaged in similar inappropriate judicial 

law-making.  It concluded that property damage counterclaims are prohibited 

because they are “liability-limiting or liability-exempting devices.”  

(Emphasis added.)  Op., ¶ 21, A9; see also Op., ¶ 24, A10 (opining that a 

counterclaim “is a legal device that enables a railway to limit or exempt itself 

from liability to its employee for its own negligence” (emphasis added)).  The 

word “limit” does not appear in section 55 either. 

Such wordsmithing was necessary, however, because as the courts in 

Cavanaugh and Nordgren explained, the term “exempt” in section 55 has the 

common meaning of eliminating liability by the railroad so that the injured 

employee could not bring suit at all.  Nordgren, 101 F.3d at 1251; Cavanaugh, 

729 F.2d at 291-92.  It also ignores another term, “void,” that appears in 

sections 55 and 60.  Those sections “void” contracts, rules, and regulations 

that exempt railroads from liability (section 55) or that prevent railroad 

employees from furnishing information to the FELA plaintiff (section 60).  

They make such instruments unenforceable.  Cf. 1550 MP Road LLC, 2019 IL 
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123046, ¶ 28 (treating contract as void and unenforceable).  A counterclaim, 

on the other hand, may be subject to dismissal, but it is not subject to being 

rendered “void.”  As the Cavanaugh court opined: 

“It is no easy feat of linguistics to read a prohibition of a valid 

counterclaim as within the term ‘device’ in the statute and this 

is particularly so in that such term is not left dangling in the 

statute without clarification. *** [A] counterclaim by the 

railroad for its own damages is plainly not an ‘exemption *** 

from any liability’ and is thus not a ‘device’ within the 

contemplation of Congress.” 

 

729 F.2d at 292; accord Withhart, 431 F.3d at 844 (citing with approval 

above-quoted language from Cavanaugh).   

Justice Pierce’s dissent in the case at bar agreed with Cavanaugh and 

opined that a counterclaim does not exempt a railroad from liability because 

it does not “free or release defendant from any duty or liability to plaintiffs 

for their personal injuries.”  Op., ¶ 35, A14 (Pierce, J., dissenting) (citing 

Black’s Law Dictionary 593 (7th ed. 1999) (defining “exempt”)); accord 

Nordgren, 101 F.3d at 1251.  Justice Pierce’s dissent further explained that 

the majority’s “pragmatic approach” was based on “a misunderstanding of 

how defendant’s counterclaim affects its potential liability for plaintiffs’ 

injuries, which is zero.”  Op., ¶ 39, A16. 

Contrary to the majority’s reasoning in this case (Op., ¶ 26, A11-12), 

the injured employee is not prevented from seeking redress for his injuries, 

nor is the railroad immunized from liability.  The railroad’s independent and 

separate claim, brought as a counterclaim, has no effect on the employee’s 
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right to pursue his own cause of action against the railroad and obtain a 

judgment against the railroad upon proof of the railroad’s negligence.  This is 

unlike the immunity that Cavanaugh found would exist if sections 55 and 60 

were construed to prohibit counterclaims.  Cavanaugh, 729 F.2d at 291; see 

also Sprague, 769 F.2d at 29 (agreeing with Cavanaugh that prohibition of 

counterclaims would “clothe the employee” with absolute immunity).  In that 

situation, the railroad is prohibited from even bringing its claim for property 

damage, and, hence, the employee is immune from liability for that loss.  The 

Cavanaugh court found it difficult to believe that Congress intended such a 

result.  Cavanaugh, 729 F.2d at 291. 

II. The legislative history of the FELA shows that Congress did not intend 

to ban property damage counterclaims by the railroad. 

 

As the Illinois Supreme Court instructed in Corbett v. County of Lake, 

“[t]he meaning of a statute *** depends upon the intent of the drafters at the 

time of its adoption, and it is a long-standing principle of statutory 

construction that it is the court’s duty to ascertain and effectuate that 

intent.”  (Emphasis and internal quotation marks omitted.)  2017 IL 121536, 

¶ 25 (citing Sayles v. Thompson, 99 Ill. 2d 122, 125 (1983)); accord Nordgren, 

101 F.3d at 1250 (the scope of the FELA is limited by the historical realities 

of the time in which it was enacted).  

The legislative history of the FELA and the historical realties also 

support the allowance of Wisconsin Central’s counterclaims for property 

damage.  Although section 60 is inapplicable to counterclaims brought 
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against FELA plaintiffs (supra at 24-25), the intent of that section was to 

equalize access to information available to the railroads and to FELA 

claimants.  Stark v. Burlington Northern, Inc., 538 F. Supp. 1061, 1062 (D. 

Colo. 1982) (citing Senate Report No. 661, 76th Cong., 1st Sess. 2, 5 (1939)).  

As Stark explained, the authors of section 60 “recognized the danger that 

railroad agents would coerce or intimidate employees to prevent them from 

testifying.  [Citation.]  The broad prohibition, by threat, intimidation, order, 

rule, contract, regulation or device, indicates that [section] 60 was designed 

to prevent any direct or indirect chill on the availability of information to any 

party in interest in an F.E.L.A. claim.”  (Internal quotation marks omitted.)  

Id.  The Cavanaugh majority cited Stark, holding that the purpose set forth 

in the Senate Report does not show an intention to proscribe counterclaims or 

provide immunity to fellow employees with knowledge of the accident.  

Cavanaugh, 729 F.2d at 293. 

As to section 55, both Cavanaugh and Nordgren noted that it was 

intended to defeat the railroad’s use of contracts and other means in which 

the railroads caused workers to release or lose their rights to pursue future 

claims for personal injury.  Cavanaugh, 729 F.2d at 292 (quoting H.R. Rep. 

No. 1386, at 4436 et seq. (1908)); Nordgren, 101 F.3d at 1251.  The House 

Report on the bill that became the 1908 version of the FELA showed that 

Congress was primarily concerned that railroads were requiring their 

employees to sign employment contracts and releases that operated as 
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waivers: 

“Some of the railroads of the country insist on a contract with 

their employees discharging the company from liability for 

personal injuries ***.  [T]he employees of many of the common 

carriers of the country today are working under a contract of 

employment which by its terms releases the company from 

liability for damages arising out of the negligence of other 

employees.” 

 

42 Cong. Rec. 4426, 4436 (1908). 

Congress could have specifically excluded property damage 

counterclaims.  It did not do so.  The dissent in Nordgren (and dictum in 

Deering), which lack any precedential value even as to federal district courts 

(supra at 20, 31-32), suggested that Congress did not expressly exclude 

property damage counterclaims because there was no need to do that in 

1908—railroads were seeking that recovery, but only defensively as setoffs 

against their employees’ wage claims.  Nordgren, 101 F.2d at 1254 

(McMillian, J., dissenting); Deering, 627 F.3d at 1043-44.  Both cited the 

Murphy Article.   

The majority in Nordgren noted that its own research showed a lack of 

support for this contention.  Nordgren, 101 F.3d at 1253 n.7.  It placed little 

weight on the fact that pre-FELA cases predominantly involved employer 

property damage counterclaims in response to employees’ claims for wages, 

rather than for personal injuries.  It reasoned that in 1908, the lack of 

counterclaims for property damage lodged against personal injury actions 

was due to the fact that employees were contractually barred from seeking 
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recovery for personal injuries—that was why the FELA was enacted.  Id.; see 

also id. at 1248-49. 

Deering also suggested that there was no need for Congress to 

specifically exclude property damage counterclaims because, in 1908, 

railroads were generally barred from pursing such claims based on 

application of the doctrine of contributory negligence.  Deering, 627 F.3d at 

1046.  But Nordgren deconstructs that argument too, pointing out that it 

would have been convincing if in 1908 contributory negligence acted as a 

total bar to a railroad’s recovery.  Nordgren, 101 F.3d at 1252.  There was no 

total bar at that time because masters could sue their servants for property 

damage when a second servant’s negligence (rather than the master himself) 

helped cause the property damage.  The second servant’s negligence was not 

imputed to the master to bar the master’s claim against the first servant.  Id. 

at 1252 (presuming Congress was aware of established rules of law at the 

time it enacted FELA). 

Moreover, as the Cavanaugh and Nordgren majorities noted, Congress 

was aware in 1908 of the common law rules that allowed masters to sue their 

servants for property damage and disallowed imputation of the second 

servant’s negligence to the master as a bar to the master’s property damage 

claim against the negligent first servant.  Nordgren, 101 F.3d at 1252 & n.6; 

Cavanaugh, 729 F.2d at 290-91.  Yet Congress did not enact legislation to 

preclude railroads from recovering their property damages.  Nordgren, 101 
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F.3d at 1253; Cavanaugh, 729 F.2d at 291 (noting that the absence of explicit 

language that “sacrifices” the railroads’ property claims does not “appear to 

have been inadvertent”).  In short, Congress understood the concerns raised 

here, but elected not to address them.  Its failure to preclude or limit property 

damage counterclaims, when such claims were permitted in 1908, and its 

failure to identify such counterclaims as an unpermitted setoff, shows that 

Congress did not intend to prohibit them. 

CONCLUSION 

The FELA is not a workers’ compensation statute and was enacted to 

promote the welfare of both the railroad employer and the employee.  Sinkler 

v. Missouri Pacific R.R. Co., 356 U.S. 326, 330 (1958).  The question at issue 

here is whether, by inference, Congress intended to eliminate the railroad’s 

long-held common law right of recovery for property damage caused by 

employee negligence when an employee seeks FELA recovery.  The 

persuasive weight of authority, coming from four federal circuit courts of 

appeals, holds that no Congressional intent to protect the injured, but 

negligent, employee with absolute immunity can be inferred.  Nordgren, 101 

F.3d at 1253; Sprague, 769 F.2d at 29-30; Cavanaugh, 729 F.2d at 291.  Cf. 

Withhart, 431 F.3d at 845 (construing FELA as incorporated in the Jones 

Act, stating, the “fact that seamen work under difficult conditions is not a 

reason to shield them from liability from negligence”). 

For the foregoing reasons, Wisconsin Central, Ltd. respectfully 
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requests that this Court reverse the decision of the appellate court that 

affirmed the circuit court’s dismissal of Wisconsin Central’s counterclaims for 

property damage and remand the matter for further proceedings consistent 

with this Court’s opinion. 
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