


Supreme Court Rules Committee Proposal Hearings
Public Hearing - Proposal, 23-05, 24-06, 24-07 - 07/17/2024

| NDEX

SPEAKER

Kerry Peck.

Jim G ogan.

Charl es Col bert.

Trisha M Rl ch.

Al i son Spanner.

Jonat han Raf f esnperger.

Chi ef Judge M chael Chm el.
Judge Dani el Mal one.

John Chat z.

Patri ck Heckl er.

PAGE

18
. 24
. 39
.42
. 50
62
. 68
72




Supreme Court Rules Committee Proposal Hearings
Public Hearing - Proposal, 23-05, 24-06, 24-07 - 07/17/2024

CHAI RVAN HANSEN: This is Suprene Court Rul es
Comm ttee Public Hearing, July 17th, 2024. Thank you to
everybody that's here to speak today.

W have a quorumfor our Conmttee. Qur Suprene
Court Justice Mary K. OBrien is here. She is the
| iaison for our Commttee with the Suprene Court, so
wel cone.

| wll just advise everybody, | amnot trying to
be rude, but I will cut you off because we have many
speakers. Each of you are given a certain tinme so we
can nove this along, and eventually we have a Commttee
neeting after this that we have to get to and attend to
ot her business. Oherwise, we'd be here all day. So
It's just part of the procedure. Again, not trying to
be rude, but we do need to nove it al ong.

So that being said, we wll get started. The
speaker order, |I wll call out your nanme and ask you to
step to the podiumfor your information. This is being
|ive streanmed, so there is an audi ence.

My nane is JimHansen. |'mthe Chair of the
Commttee. W appreciate your willingness to be here
today and want to speak on the proposals which we w |l
t hen be considering and discussing after this norning's

nmeet i ng.
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So without any further delay, first up -- and,
again, | apologize if | mspronounce anyone's nane.

Kerry Peck, Chair of the Suprene Court
Comm ssion on Elder Law to discuss Proposal 23-05.
23-05 is anending the Rules of Professional Conduct,
specifically 8.3, 5.1, 1.1, and 1. 14.

So proceed. Thank you.

MR. KERRY PECK: Thank you.

Good norni ng, Ladies and gentlenen, Justice
O Brien, Chairman Hansen, and all of the other nenbers
of the Illinois Suprenme Court Rules Commttee. Thank
you for your service to our profession.

My nane is Kerry Peck. |'mhonored to serve as
Chair of the Suprene Court Elder Law Conm ssion, and |
appear here today in support of the El der Law
Comm ssion's 23-05, which seeks changes to the Illinois
Rul es of Professional Conduct, and Proposal 24-07, which
woul d create new Suprene Court Rule 1.11. That rule
woul d provide requirenents for education of guardi ans ad
litemin guardi anship cases.

As the managi ng partner of the law firm Peck
Ritchey, where we concentrate on trust and estate
litigation and planning, myself of over four decades,

| ve been appointed guardian ad |litemin many conpl ex
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cases involving judicial determnations of end of life
medi cal treatnent issues and nmajor |life-threatening or
| i fesaving surgical procedures, often involving
religious issues.

Today, regrettably, many guardi anshi p cases
I nvol ve massive financial exploitation of ol der adults.
During ny tenure as past president of the Chicago Bar
Associ ation, we often propose |legislation to assist and
protect older adults. Under Mayor Daley Il, | was
engaged by the Cty of Chicago Departnent of Aging to
rewite the El der Abuse and Negl ect Act and present that
with nmuch success before our General Assenbly in
Springfield.

| " ve personally observed inpaired attorneys
practicing | aw t hroughout northern Illinois. 1've
personal |y observed unqualified guardians ad |itens,
detrinental ly inpacting on our profession and the ol der
adults in guardianship cases or litigants in other cases
with inpaired attorneys.

Thi s norning, four prom nent nenbers of the
El der Law Commi ssion will testify in support of our
proposals. Each of them has worked diligently to
research, craft, and ultimately draft the guardi an ad

| item proposal and the proposed revisions to the
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II'l1inois Rules of Professional Conduct.

The proponent speakers today are Chief Judge
M ke Chm el of MHenry County, a forner probate judge;
presiding Probate Judge Dan Mal one, who | eads the
probate division in the Grcuit Court of Cook County;
the long-tinme face of the Attorney Registration &
Di sci plinary Comm ssion, Deputy Adm nistrator and Chief
Counsel Jim Grogan, now retired; and the current Cook
County Public Guardi an Chuck Col bert.

Al'l of these gentlenen are deeply commtted to
I nproving our |egal provision. Judges Ml one and Chm el
wi || address the guardian ad |item proposal; Jim G ogan
and Chuck CGol bert will address the propose revisions of
the Rul es of Professional Conduct.

| want to thank the Rules Commttee for your
tinme today, for your service to our profession, and |
also want to thank the staff of the AOC Nate Jensen
and Scott Block, for all of their help in behind the
scenes and meki ng the El der Law Conmm ssion operate
efficiently.

Thank you, M. Chairman.

Thank you, menbers of the Conmm ssion.

Thank you, Justice O Brien.

CHAI RVAN HANSEN:  Thank you.
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First up, Jim Gogan on Proposal 23-05.

MR JIMGROGAN. M. Chair, Justice OBrien, my
it please the Cormittee. M nane is Jim G ogan, and |
am here to provide testinony in support of Proposal
23- 05.

| amcurrently a nmenber of the adjunct faculty
of the Loyola University of Chicago School of Law, and |
have taught |egal ethics at either Loyola or DePaul
since 1986. |In addition, | was the court-appointed
| i ai son between the ARDC and the Supreme Court's
Comm ssi on on Professional Responsibility for decades
until my retirement fromthe ARDC, where | worked for
over 40 years. | currently serve as the chair on the
El der Comm ssion's Ethics and Fitness to Practice
Commttee, the group that is responsible for fornulating
Proposal 23-05.

| will just briefly address four of the discreet
rul e changes that we proposed. | wll| defer discussion
of what | think is really the nost critical and
i mportant rule in the package, which is the rule that
deals with the | awyer who represents a client with
di m ni shed capacity. It's Rule 1.14. [I'mgoing to
defer it to M. CGolbert, nmy colleague, to handle that.

Two years ago this nonth, the Illinois Suprene
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Court adopted a new Judicial Ethics Code effective
January 1, 2023. That forward | ooking, thinking effort
created a new provision in this state. It's Rule 2.14,
entitled "Disability and | npairnent."”

The Suprene Court in adopting this Rule provided
that a judge, having knowl edge that a performance of a
| awyer or another judge is inpaired by drugs or al cohol
or by a nental, enotional, or physical condition, shall
take appropriate action, and it was with that addition
in mnd that the Elder Conm ssion said, "Wy not also
amend the | awer code to be consistent with what applies
to judges?”

And as a result of that, the Conmttee has
reconmended that we adopt an al nost identical provision,
and that identical provision suggests that where a
| awyer, having unprivil eged know edge that the
performance of another |awer or a judge nmay be inpaired
for any nunber of reasons, shall take appropriate
action.

And what's appropriate action? That's defined
i n Proposed Coorment 6, and | note that Proposed Comrent
6 is alnbst a verbatimrecitation of what's contained in
the Judicial Code. "Appropriate action neans action

I ntended and reasonably likely to help the judge and
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| awyer in question address the problem and prevent that
person from doi ng damage to the judicial system" Not
every problemneeds to be referred to the ARDC. Not
every problem should be referred to the ARDC. But doing
not hi ng when a | awer has a significant nental or
behavi oral health issue that is patently obvi ous was
deened untenabl e by the nenbers of the El der Conm ssi on.
Doi ng nothing ultimately harns clients, courts,
and anot her other |lawers, and inevitably will lead to a
situation where there will be a report nade to the ARDC
pursuant to the Hmel Rule. And speaking of Hmel, it
was Wi th that thought in mnd that the El der Conm ssion
decided to fine-tune 8.3, the existing Hmel Rule. It
still mandates the reporting of unprivileged information
about breaches that raise a substantial question of a
| awyer's honesty and truthful ness, but Conment 6
provides as follows: "The reporting requirenents do not
apply when a | awyer believes a | awer, judge nay be
| npai red solely due to al cohol or substance use or for
mental, cognitive, or psychol ogical reasons. |n such
scenarios, a |lawer should consult with Rule 8.3(b)."
There are two other rules in this proposal that
| would like to highlight. The first is Proposed Rule
5.1(d). It deals with the responsibility that firm
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partners, managers, and supervisory |awers have to
everyone in the firm Wat's critical to understand
about this rule, a "firm isn't just a private practice
firm It includes governnent. |t would include the
public defender's office. It would include the Cook
County State's Attorney's Ofice. It would include
corporate in-house of a |arge corporation. W are al
firms pursuant to the Rule.

And this suggestion is that where a law firm
partner or a | awer wi th conparabl e managerial authority
at the firmconmes to know another firmlawer may be
| npai red due to al cohol, substance use, nental,
cognitive, enotional, or psychol ogi cal reasons, that
partner, manager, or supervisor shall take appropriate
action. The wording for this derives froman old ABA
opi ni on, and new Comment 4 provi des sone practica
gui dance to | awers as to how they can deal with that
situation.

Finally, Proposed Corment 9 to Rule 1.1, which
I's the conpetency rule provides that | awers should be
aware that changes in brain health that cause neurol ogic
and psychiatric disorders and that substance abuse
di sorders and neurol ogi cal and psychiatric conditions

can have an inpact upon a |awer's practice. Mental
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health is a professional matter.

Finally, I'"d like to briefly respond just to two
comments that were filed in the | ast couple of days
about our proposal.

The first, there has been voiced a concern over
civil liability if you were to recomend that this Rule
be submtted to the Suprenme Court. That's not really a
vi abl e suggesti on because as a matter of professional
responsibility lawin Illinois, the Illinois Rules of
Prof essi onal Conduct in the scope section specifically
say that a violation of a rule does not give rise to a
cause of action against a | awer, nor should it create
any presunption in such a case that a | egal duty has
been breached.

And nmy last note is there was a critique about
t he nunbering of the rules that we provided, and we
defer to the experience of this panel to adjust the
nunbers in an appropriate way. But 1'd like to thank
you for giving ne the opportunity to speak. Very nmuch
appr eci at ed.

CHAl RMVAN HANSEN: | have a few questi ons.

MR JIM GROGAN. Oh, sure.

CHAl RMVAN HANSEN:  And for the speakers, we may

have sone questions, so bear with us.
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| f you reviewed the witten coments, there was
note al so about the subjective nature of the rule and
how are attorneys supposed to identify at what |evel
rises to if | have know edge or suspected know edge of
any of these listed inpairnents, if you wll.

MR JI M GROGAN. Ri ght.

CHAI RMVAN HANSEN:  And the second part 1'd |ike
you to comment on is then what to do. Wat -- if they
all don't need to be referred to the ARDC, do we open up
to vagueness and a question on if | identify such a
situation and | sinply approach the attorney or the
judge and say, "Hey, | think you need to get sone help,"
Is that enough? |Is that -- is that appropriate action?
Because there's really no guideline in the Rule as to
what further steps | may need or not need to take.

So could you just address, A, the subjective
nature and, B, the action.

MR JIMGROGAN. That's a very good series of
questions to ask that are necessary questions to answer.

In ternms of the |ast elenent, | would say that
appropriate action has to be interpreted reasonably
after the fact and maybe just an approach to the person
havi ng the problem m ght be sufficient. That m ght be

fine.
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As to the first issue, both the judicial code
and the |l awer's code explicitly provide that these are
rul es of reason and they have to be interpreted
reasonably. And what we're trying to do in this
scenario and recommend to the Court -- and the Court
really has been in the forefront of dealing with these
mental health issues -- is how do you protect the
prof essi on? How do you protect the public?

And the best way to do this is to say if soneone
sees the problem-- and quite honestly we're of an age,
we all know it when we see it. W're not clinicians.
We're not nental health experts. Although | wll say
that the El der Conmmi ssion has as its nenbership
non-|l awyer clinicians, doctors, and experts in
gerontology to help with these rules.

And the suggestion is: Well, if a |lawer
reasonably doesn't know that there's a problem that's
the end of it. |If they do, maybe they shoul d reach out
to LAP or take sone other action.

CHAI RVAN HANSEN: Ckay. Thanks.

Does anybody el se on the Commttee have any
further questions?

COW TTEE MEMBER NAVARRO M. Gogan, | guess

I"d foll owup on that.
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So | think maybe we've all experienced
I ndi vidual s who we -- whether it's our famly or
prof essi onal acquai ntances, personal acquai ntances, who
we think maybe they're losing a step, and so then that's
a difficult conversation to have when it's a famly
menber. Right? So now we're going to have that
conversation -- or rather attorneys are going to have
t hat conversation with opposi ng counsel and say "I'm
concerned you're losing a step."

How i s that supposed to be received other than,
"No, I'mnot"? And then what then? |'ve taken
appropriate -- as an attorney, |'ve taken appropriate
action because |'ve approached, addressed it, it's been
rebuffed, so all good?

MR JIM GROGAN: Al good questions.

| would say, M. Navarro, that what would
typically happen is the range of what is appropriate
action is dependent on the circunstance. |t nmay be
appropriate that | would reach out to the Lawers'
Assi st ance Program for gui dance because they are experts
in the field and say, "Help ne with this. | have a
situation on the other side of this house closing and
this person is a disaster. How do | proceed?" There

may be situations where you reach out to soneone and say
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"Maybe | should go to the chief judge."” You know, if
this person is walking in and trying to rack a jury,
it's problemtic.

So the one thing, again, is the Judicial Code
outlines these sane protocols as we would with the
| awyer's code, and the hope is that the regulators, the
Judicial Inquiry Board and the ARDC, wi Il treat
everything reasonably. And | think given the -- the

hi story of the H nmel experience in Illinois, which has
been here since 1988, they'll treat it reasonably.

COW TTEE MEMBER SPESI A: | have a question for
you.

MR JI M GROGAN:  Sure.

COW TTEE MEMBER SPESIA:  So this comrent that,
"Lawyers shoul d be aware that changes in brain health
t hat cause neurol ogic and psychiatric disorders nmay
| npact their ability," so what are you envi sioning
there? So |awers should be aware of these changes?

And then it goes on to tal k about how
Al zheinmer's and frontotenporal degeneration -- | nean,
what -- what exactly are you envi sioni ng?

MR JIMGROGAN. Well, one thing to enphasize is
this is a cooment. This isn't arule itself. And the

comrent suggests that one conponent of conpetent
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practice is nmental health. |If a lawer visits with her
primary care physician and finds out that that person
has t he begi nni ng phases of denentia or Al zheiner's, the
suggestion would be "I have to deal wth this. | have
to accommodate this situation, that there may cone a
poi nt where | can no | onger practice.”

So what that comment basically does is
enphasi zes the need for good nental health and to
essentially nmakes sure that everyone still has the
conponent of conpetent practi ce.

COW TTEE MEMBER SPESIA: Right. And | guess ny
question is -- it seens that the scope of this though is
not only the afflicted lawer. This is we're broadening
this out into managerial -- people wth nmanageri al
capacity in law firnmns.

So what sort of training do you envision that
all lawyers are going to have to be aware of changes in
brain health? This is pretty -- this is pretty specific
stuff that -- that it seens to ne that we're suggesting
that | awyers now have to have sone baseline |evel of
conpetency to be aware of these changes in brain health.

MR JI M GROGAN: You know, | woul d suggest we
| ook to Rule 5.1, the proposal dealing with firm

managenent, because this has been done in the shadow for
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years.

COW TTEE MEMBER SPESI A:  Well, that's why |
have a question --

MR JIMGROGAN. If you have a partner that
can't do it anynore, what do you do? And you still have
to adopt the respect factor. These people have
practiced a long tinme and they've earned respect. What
do you do?

There are sone firns that literally they et
soneone cone in, they give thema desk, they give thema
wi ndow, they don't give themany files. They don't |et
themtalk to the public. You preserve the respect.
That's fine.

COW TTEE MEMBER SPESI A:  So just a follow up
questi on.

So the -- why is it that the existing rules
don't already cover these kind of situations? And --

MR JIM GROGAN. The existing --

COW TTEE MEMBER SPESIA: Wait. One nore thing.

MR JI M GROGAN:  Sure.

COW TTEE MEMBER SPESI A:  Thanks.

And specifically with respect to the LAP
program which seens to ne to have been set up to deal

wth these kinds of situations.
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So why is it that the existing rules don't
adequately address this issue?

MR JI M GROGAN: Unfortunately, the existing
ethics rules just deal with the reporting of substanti al
noral turpitude like offenses. It doesn't deal with the
affirmation to respond if the | awer perceives this
probl emthen could cause harmto the courts.

LAP is a vital part of our profession, not only

for judges and | awers, but |aw students. But this is

an increased -- this will increase, if you wll,
sensitivity to that. There are still a lot of |awers
-- I"msure you've talked to |lawers -- that really

don't understand what LAP does until the need arises.
COW TTEE MEMBER SPESI A:  Thank you.
CHAI RVAN HANSEN: Ckay. Thank you very nuch.
MR. JI M GROGAN Thank you. | appreciate it.
CHAI RVAN HANSEN: Next is Charles ol bert,
again, on Rule 23-05.
MR, CHARLES P. GOLBERT: Good norning, and thank

you for the opportunity to testify in favor of the

changes to the Illinois Rules of Professional Conduct
proposed by the Illinois Suprene Court Comm ssion on
El der Law.

My nane is Charles Golbert. | have the
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privilege of serving as the Cook County Public Guardian.
Qur office has the privilege of giving voice to sone

6, 000 children in abuse and negl ect cases in juvenile
court and another 700 children in donmestic relations
cases.

W al so serve as the |last resort guardi an for
700 primarily older adults wth cognitive disabilities,
such as Al zheiner's di sease, who have no one in their
lives to act as their guardian, and we nanage nore than
$100 million in collective estate assets, including
assets in our states and countri es.

"1l focus nmy remarks on the Conm ssion's
proposed changes IRPC 1.14. This Rul e addresses
representati ons when a client m ght have di m ni shed
capacity. The proposed changes are the result of nore
than a year and a half of study by the Conmm ssion on
El der Law s Comm ttee on Professional Responsibility and
Fitness to Practice, which is an interdisciplinary
commttee that includes nedical professionals,
gerontol ogi sts, professional responsibility experts,
el der | aw experts, and others.

Fi nanci al exploitation of older adults and
people with disabilities is an exploding crisis in our

society. According to National Council on Aging, the
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|l oss to seniors fromfinancial abuse is at |east $36.5
billion every year. That's billion with a B. And such
estimates are very | ow because el der financial abuse is
one of the nobst underreported crines.

A 2023 study by AARP concl uded that an
astounding 87.5 percent of cases of elder financial
exploitation are never reported, and these statistics
are consistent with the experience of our office. C ose
to half of our adult guardi anship cases right now cone
to us wth issues of abuse, including financial abuse, a
problem so | arge that we have a specialized unit of
three senior |awers who focus their full-time practices
on conplex financial recovery litigation. Over the past
15 years, we've litigated nore than 160 cases and
recovered nore than $41.2 million for the people we
serve.

Most unfortunately, a significant nunber of our
financial exploitation cases involve |awers. To give a
flavor of the extent over the past 14 years, we've
reported at | east 38 [awers to the ARDC in such cases.

Now, think about about that. | said over this
period we've litigated about 160 cases. Al nobst a
quarter of themthere's involvenent by a | awyer that

rises to the level that we feel the responsibility to




Supreme Court Rules Committee Proposal Hearings
Public Hearing - Proposal, 23-05, 24-06, 24-07 - 07/17/2024

report that |awer to the ARDC, and that's just cases
that, A, involve guardianship; that, B, involve

guardi anshi p that needs our office, the |last resort
guardi an who has no one else to be their guardian; and,
C, just Cook County cases.

So this is a huge problem Sonetines the ol der
person's |lawer is the actual exploiter, but in nost
cases, the lawer's nal feasance enables the exploiter to
steel fromthe client with di mnished capacity. The
Comm ssion's proposed changes to Rule 1.14 are intended
to reduce incidents of |awer nalfeasance that enables
the client to be financially victim zed.

The cases we see involving | awers nostly fall
into four categories. The first is a |awer not
understandi ng who their client is. For exanple, a
daughter cones to a |awer's office, brings her elderly
father. Her father doesn't have capacity. The
daughters tells the |lawer, "My father wants to change
his will and nmake it nuch nore beneficiary to ne" or
tells the lawer, "My father wants to give ne power of

attorney to help with his finances,"” and then she uses
that power of attorney to steel his noney. O she tells
the awer, "My dad wants to deed his house over to ne."

Soneti mes, nost remarkably, the | awer does this
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wi t hout any discussion at all with the ol der person
who's actually the client. Sonetines the |awer
prepares these docunents having never net the ol der
person at all, just prepares the docunents and gi ves
themto the lawer [sic]. Lord knows how they get
execut ed.

The second common scenario we see is | awers who
I gnore obvious red flags that the client has di m ni shed
capacity. | could give many, many exanples. |'Ill give
an exanpl e of sonebody we served. Her nane was Sarah,
who had obvi ous severe devel opnental del ays since birth,
of a nature that they woul d be obvious to anybody who
interacted with Sarah, even on a sacrificial |evel, nuch
| ess about conplex | egal docunents. Sarah could not
read, wite, or performbasic arithnmetic, but a | awer
prepared conpl ex | egal docunments and had her sign them

The third fact pattern is when a | awyer
represents a fiduciary, for exanple, a guardian or an
agent under the power of attorney, and the fiduciary is
not exercising undivided loyalty or is even stealing.
In such cases, the client, the lawer's client, the
guardi an or the agent, does not have di m ni shed
capacity, but the principal often does, which is why the

agency exists in the first place.
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And the final pattern we see a lot is | awers
who get personal injury settlenents or judgenents for an
i njured person with dimnished capacity and then gives
the proceeds directly over to the injured person wth
di m ni shed capacity who's not able to manage it or to a
fam |y nmenber w thout going through probate court. And
t his happens despite local court rules that require a
fairness hearing and an opening of a guardi anship estate
with a bond and a duly appoi nted guardian in such cases.

This is often a subset of a | awer not
under st andi ng who the client is, challenges in
representing a fiduciary, or failing to recogni ze who
your client is. The Conm ssion's proposed changes to
Rule 1.14 will reduce these types of incidents of elder
financial exploitation involving | awers.

|"mout of tinme. | did prepare summaries of two

actual cases of ours that illustrate these problens,
I ncluding how the rules would have -- that we're
proposi ng woul d have prevented them |'m happy to talk
about those. Oherwise, I'll end here with nmy thanks to
t he Comm ssion for your work and comm tnent and urge the
Commttee to adopt the Conmi ssion's proposed changes.

CHAI RMVAN HANSEN:  Thank you.

Do we have any further questions?
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kay. Thank you very nuch.

Next is Trisha Rich fromthe | SBA, CBA.

M5. TRSHA M RICH H, good norning to the
Comm ttee, to Chairman Hansen, to Justice O Brien.
Thank you all for your service, and thank you for giving
me the opportunity to cone here today.

My nanme is Trisha Rch. 1|'ma partner at
Hol | and & Knight, and | am for about three nore weeks
the i medi ate past president of the Association of
Prof essi onal Responsibility Lawers, which is the
International Bar Association for |egal ethicists and
prof essional responsibility attorneys.

However, |I"'mhere in front of you today on
behal f of the Chicago Bar Association where |'mthe
secretary of the Board of Managers and on behal f of the
[I'linois State Bar Associ ati on.

And on behalf of the CBA' s 17,000 nmenbers and
the |1 SBA' s 28,000 nmenbers, we have serious concerns
about Proposal 23-05. And for that reasons, our
organi zations have submtted a joint letter opposing the
proposal .

And, you know, if you've been on this Committee
for a while, you won't have seen a lot of joint letters

between the CBA and | SBA. This is not sonething we do
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very often. | ask you to take that as a sign of how
seriously we think this changes the rules, what an

i nportant issue we think it is, and how strenuously our

two bar organizations -- the two major bar organizations
in the state of Illinois -- oppose this proposal.

By way of further introduction, |I also want to
mention that over half of ny practice -- |'ve been
practicing for alnost 20 years -- | know | took too

young for that; right? Over half of ny practice is
dedicated to | egal ethics and professiona
responsibility law. | represent |lawers and law firns
and governnent counsel and in-house | egal departnents
and | egal technol ogy conpani es around the country and
across the world.

| ' ve served on nunmerous conmmittees on the city,
state, and national |evel, professional regulation
| ssues, including |lawer and judicial regulation. |
also regularly represent |awers in ARDC proceedi ngs and
| aw students in front of character and fitness. I'ma
| egal ethics professor at NYU School of Law.

And, finally, because | think it's inportant for
our purposes here, | serve on the state's Illinois
Judicial Ethics Conmttee. |'ve done that for many

years. | was part of the Cormittee that spent 14 years
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rewiting the Illinois Judicial Code.

And because 2.14 has cone up repeatedly already,
| want to nention that that is part of ny experience as
well. One of the letters that you received opposing
this proposal was from Denni s Rendel man, one of ny
col | eagues, and Dennis is also one of the authors of the
ABA Model Judici al Code.

So this is the background by way we cone before
you today and say that we think Proposal 23-05is
well -intentioned. W appreciate the work of the Court's
Comm ssion of Elder Law, and |ike everyone in this
I ndustry, we recognize that |awer inpairnent is a
significant and increasingly grow ng problem However,
as we outlined in our letter, we believe 23-05 does not
present a viable path forward to address those issues.

To start, you may not know this or nmaybe you do,
but the Rule 8.3 of the HHmel Standard that we have
here in Illinois is already viewed and applied as the
strictest one in the country. |If you go to other
states, they look at this issue differently.

And despite all that is witten and sai d about
our Hmel obligations as Illinois [awers, |'ve found
that there's an ongoi ng and significant confusion anong

[I'linois |awers about their obligation under H mmel and
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Rule 8.3, and | know this because | do a | ot of
responses to ARDC letters -- not nmy own yet hopefully.
But they all start with basically the sane thing: "I'm
witing to you because of ny obligations under H nmel,"
and then they say sonething that is not actually an
obl i gation under H mel.

We al ready have a substantial anount of
confusi on about the way this is supposed to be applied
In our state, and, respectfully, we think this proposal
adds buckets of confusion to that, including the
proposal as witten we believe msstates and sort of
attenpts rewite the Hmel -- the existing H mrel
standard, which requires actual know edge which is
defined in the Rules. But the Proposal introduces words
i ke "essentially" and "substantial questions," which
makes it look a lot nore |like a reasonabl eness standard
which we are frankly al arnmed about.

The Proposal is repeatedly and perm ssibly
vague, and it does not provide guidance on terns |ike
“appropriate action,” nor does it provide gui dance on
what | awyers should determi ne as an inpairnent, and sone
of your questions tell nme you' ve already noted this
I ssue as wel | .

And if a |lawer gets this wong, again, not
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necessarily under this actual know edge standard but
under a reasonabl eness standard, the sanction is
professional discipline, right, which is a really stark
contrast to what our sister states are doing.

The Proposal here also represents a radical
departure fromthe ABA rules of -- the nodel rules of
prof essi onal conduct. There is no other state in the
union that has a rule that |ooks |like the proposal in
front of you. And the ABA nodel rules, as you know, are
the de facto national code of ethics and what formthe
basi s of our own rul es.

One thing that's super interesting is in the ABA
nodel judicial code, our version of 2.14 cones from
that. In the ABA Model Rules of Professional Conduct,
there is nothing that |ooks |like the proposal that's in
front of you. So the idea that we would | ook at the
judicial code and apply it to the rules of professional
conduct is not sonething ABA or any other state has
done.

Additionally as ny col | eague Denni s Rendel man
outlined and as M. Gogan tal ked about earlier, the
nunbering systemis skewed, but obviously that is a
| ogi stical issue that could be fixed but provides

significant problens for people Iike ne that practice
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this -- these issues across jurisdictions.

| don't want to sinply stand here and sunmari ze
our letter. You' ve read it. But |I do want to, again,
underline that the CBA and | SBA feel very strongly about
this. W're here on behalf of our, you know,
40, 000- pl us nmenbers asking you that -- telling you how
strenuously we oppose it.

| want to close by touching on a question that
sonebody asked earlier. | was raised by ny grandnother,
who was ny cl osest friend, and she died of COVID in
2020. And before that, she suffered fromdenentia, the

ki nd that woul d be reportable under this rule had she

been an Illinois | awer.

| spoke to her every single day. | was raised
by her. | lived in a house with her for nearly 20
years. | knew her ny entire tine. It took ne over five

years to figure out that she was cognitively declining.
And so when ny friend, who | have the greatest anount of

respect for, M. Grogan, cones up here and says, "W

know it when we see it," | respectfully submt | don't
t hi nk we do.

We are not scientists. | last took a science
class in 8th grade. | nmean, | amnot in a position to

make these di agnoses, to report people |ike opposing
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counsel .

Judges -- to the extent that we're | ooking at
2.14, 1 would alnost submit to you judges are in a
different position. They are in their courtroons. Wen
t hey see soneone in their courtroomacting in a way that
affects the case, their obligations are different. M
obligations to report sonebody as a bar association
menber, sonebody in ny office, sonebody across the case
fromme, it should not be the sane and are not the sane
anywhere el se.

The proposal suggests what | could not do with
ny own grandnother is sonething | could do to and with
other lawers in this state, and, respectfully, that's
just not a very reasonable standard. So | ask today
that you not put that burden on Illinois's 96,000
att or neys.

CHAI RMVAN HANSEN:  Thank you.

| have a question. You nmade a comment t hat

said, "If a lawer gets it wong, they can be" -- as we
heard from M. Gogan, there's no civil liability, so
it's -- the punishnent is a sanction. Gve ne an

exanpl e of what you nean by "if a |lawer gets it wong."
Are you tal ki ng about nonreporting?

M5. TRSHA M RICH Yes. |I'mtalking about
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di sci plinary action under Rule 8.3 for not reporting.

Al t hough, | would respectfully suggest that the issue of
defamation in civil liability is not quite as cut and
dry as -- our positionis that that's not quite as clear

as M. Gogan thinks it is, but | understand that
reasonabl e peopl e coul d di sagree on that issue.

CHAl RMVAN HANSEN:  So then the next step would be
soneone woul d have to report the |awer for not
reporting.

M5. TRSHAM RICH Sure. And --

CHAI RVAN HANSEN: So sonebody has to cone up
with the idea that you or | can see this person has
sonet hi ng wong, you or opposing counsel, you --

M5. TRRSHA M RICH  Shoul d you have known.

CHAl RMAN HANSEN:  -- shoul d have known or
didn't, now sone other |awer or the judge would then
have to take the next step and report the | awer who
didn't report to the ARDC?

M5. TRSHA M RICH O, alternatively, the way
| think it would be nore likely to cone up is a | awer
woul d be inpaired and the regul ators would work
backwards as to who should -- who in the chain should
have known; right?

And one of the issues with the proposal is it's
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not actually triggered by a rule violation; right? It's

not, "I was drunk and thus | did not neet ny conpetence
obligations under Rule 1.1." It's just "I was drunk";
right? So there's no -- there's no nexus to an act ual
rule violation. |[It's just the inpairnent that is, in

fact, reportable.

And Illinois, by the way, can and does prosecute
cases -- 8.3 cases for people not reporting things they
shoul d have reported.

CHAI RVAN HANSEN: So under your opposition or
scenario, | guess, part of the other problemwould be if
we take the tracing back approach, does that then
i nplicate every |lawer who had a case agai nst the
| npai red | awyer down the chain who did not report the
person, or could it?

M5. TRSHAM RICH So to be fair to ny
col | eagues across the aisle on this issue, they would
say these are rules of reason --

CHAI RVAN HANSEN: Yes. Right.

M5. TRSHA M RICH -- and that would not be
reasonabl e; right?

But for us, there's nothing in the proposal that
woul d prevent that from happening; right? And think

about it. You know, there's 100 lawers in ny |aw
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office. | know sone of you are in law firnms and even
| arge firns.

So the question is: Ckay. Let's say you have a
| awyer next to you that has a cognitive inpairnent,
that's not renenbering things, but still doing their job
fine, but you notice sonetines he forgets your nane or
she forgets your nane; right? |Is the person that sits
next to that person -- should they have known? R ght?
What about the person two doors down? What about the
person they get lunch with on Tuesdays? So there is a
vagueness to this that makes it difficult.

And, again, I'd just |leave you with: Nobody
else is doing this. And conparing it to 2.14 | think is
| nappropri ate because 2.14 cones fromthe nodel code.

This does not. Again, for that reason, we oppose this

proposal .
CHAI RMVAN HANSEN:  Thanks.
M5. TRRSHA M RICH  Any other questions?
COW TTEE MEMBER NAVARRO Ms. Rich.
M5. TRSHA M RICH Yes. H.
COW TTEE MEMBER NAVARRO Ms. Rich, your
position -- we heard fromthe other side of the table

fromyou that this Rule is needed, that there is this --

there's been a denonstrated need fromthe El der Law
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Commttee. Your positionis that thisis arule in
search of a probl en?

M5. TRSHA M RICH  You know, | thought about
putting in ny remarks that this is a solution in search
of a problem but it's not. W don't think that's
right. Because it is a problem right? Lawer
| npai rment is a problem

But as sonebody touched on earlier, as | said to
nmy col | eague Charl ey, we should have a rul e about
conpetence. Ch, wait. W do. W put it first. 1.1,
you have to be conpetent. 5.1, you have to nanage the
peopl e underneath you. As sonebody said al ready, we
have existing rules that deal with this issue. W do
think that this is a problem W just don't think this
I's the sol ution.

" ma proud conm ssioner on the Comm ssion of
Prof essionalism |'ve been a comm ssioner on the
Comm ssion for seven or eight years now. |'m al nost
termed out. But | joined the Conmmi ssion at the tinme we
were recommending to the Suprene Court to add the
educati onal requirenent on nental health, inpairnment,
and substance abuse.

And since then, we've had hundreds of thousands

of hours of education on these issues in the state of
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I[Ilinois. W' re one of the few states that have that
requirenent and it's really great. And so there's a |ot
to be said for things |ike | awer education, LAP
prograns, those sorts of things, but there's no evidence
that those aren't currently fixing the problens that
come up. W have judges maeking reports to the ARDC and
JIB. W have people going to LAP. So we're not going
to say it's not a problem It's a problem This is not
t he sol uti on though.

COW TTEE MEMBER GRANT: | don't have a question
but a comment and a concern.

W' ve had a | ot of conversation about |awyers.
| happen to be a |awer that's in court al nost every
day, and ny concern is about inpairnent of judges. In
fact, | had a conversation just |ast week and | asked
t he public defender about a judge and | said, "What did
you think about this judge?" And the public defender's
response was, "He's like a child with a | oaded gun t hat
can go off at any second.” | happen to agree with him

Under this Rule, am| supposed to go to this
judge with a murder case in front of himwho | think
Is -- 1 think a lot of judges are inpaired, but that's
just a trial judge's -- a trial |lawer's perception of

things. Wat am| supposed to do? Am| really supposed
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to have a conversation with a judge who may be

psychol ogy or enotionally or cognitively inpaired? "A
child wwth a | oaded gun.” |'m supposed to go, "Hey,
Judge, | think you need to get counseling before you
rule on ny notion"?

M5, TRSHAM RICH M. Gant --

COW TTEE MEMBER GRANT: What do we do?

M5. TRSHA M RICH -- that's an excellent
question, and a question that | amgoing to get paid to
answer a lot if this proposal passes.

So to you what | would say is actually I think
you have a professional obligation not to talk to the
judge about it because | think it could prejudice your
client; right? And that is of serious concern. And so
| would say, like, can we -- | would -- you know, just
as a practical matter, can you still do a substitution
of judge? R ght? Can you report anonynously to JIB?

I s there sonebody el se that you can report on your
behal f? Li ke, what are we going to do, because the | ast
thing I would want you to do is go to that judge and
say, "Hey, Judge, | know you are presiding over this
case where | have a high stakes issue for a client, but
by the way, | don't think you' re very good at your job

good.” | would not tell you to do that as an ethics
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| awyer .
CHAI RVAN HANSEN: | do have a quick question if

you don't m nd?

M5. TRSHAM RICH No. | don't m nd.

CHAI RVAN HANSEN: | want to set aside 8.3B for a
second and go back to 8.3A and in particular Comment 6,
which is the cooment that accepts inpairnment fromthe
obligations of 8.3A and that you should |look to 8.3B for
further direction.

As a person who has personally seen and debated
with other |awers about potentially reporting soneone
to LAP, on many occasi ons, what often cones up in
response to that is, "Well, | don't want to have to send
this person through the ARDC because of what we are
seeing and we don't want to ruin this person's career,"”
and there's a hesitation anongst the profession to
report to LAP because they think LAP and ARDC sort of
are intertwned in that.

M5. TRSHA M RICH R ght.

CHAI RVAN HANSEN: Do you see a benefit to having
a comment or a limted scope rule that provides sone
clarity here so that nore assistance can be provided to
people with inpairnment wthout necessarily going full

bore.
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M5. TRSHA M RICH Wll, one great thing about
LAP is that the programis confidential. R ght? So the
thing is, | would suggest that it goes back to an
educati onal issue of nmeking sure our |awyers understand
when sonebody is referred to LAP, the referral is
confidential. Right? The assistance prograns are
confidential, and that LAP is not, in fact, reporting
those issues to the ARDC. | think that is the fix that
we need, not necessarily nore rules.

And by the way, | amnot -- | -- there are --
respectfully I say there's |lots of changes |I woul d nmake
to the RPCs. |'mnot one of these people that's |like no
changes ever. But this change is not one that | think
s well-advi sed.

CHAI RMVAN HANSEN:  Thank you.

M5. TRRSHA M RICH  Thank you so nuch.

CHAI RVAN HANSEN: Thank you. | appreciate it.

Al'i son Spanner to discuss Proposal -- now we're
on 24-06. Thank you.

M5. ALI SON SPANNER: Thank you.

Good norning, Justice O Brien, Chair Hansen
Comm tt ee nmenbers.

Thank you for the opportunity to testify on

behal f of the Illinois Suprene Court's Comm ssion on
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Access to Justice proposal to anmend Rule 11, which has
been docketed by the Comm ttee as Proposal 24-06.

The chair of the Comm ssion, Judge Jorge Otiz,
sends his regrets that he is unable to attend today's
proceedi ng. He has asked that | step in and provide
testinony and support of the conm ssion's proposal. |
am al so available to answer any questions the commttee
may have.

My nanme is Alison Spanner. | serve as the
Director of Access to Justice Division at the
Adm ni strative Ofice of the Illinois Courts. The
Access to Justice Divisions staffs the Conmm ssion on
Access to Justice, which was created by the Illinois
Suprenme Court in 2012, with the m ssion of reducing
barriers to the civil court systemfor self-represented
litigants. Going forward, | wll refer to
self-represented litigants as SRLs.

One aspect of the Comm ssion's work includes
analyzing Illinois Suprene Court rules to determne if
the application of the rules result in processes that
unfairly di sadvantage SRLs or are unnecessarily conpl ex
and onerous to follow and then to recomend
clarification or sinplification of the wording of a

rule. Rule 11 is one such exanpl e.




Supreme Court Rules Committee Proposal Hearings
Public Hearing - Proposal, 23-05, 24-06, 24-07 - 07/17/2024

IIlinois Suprene Court Rule 11 addresses how
litigants, including SRLs and attorneys, nust serve
docunents ot her than the process -- other than process
and conplaint on parties not in default. Rule 11B
provi des that an SRL who has an enail| address nust
include it on appearances and pleadings filed in court.
Rule 11C-1 goes on to state that electronic service my
be made in one of two nethods: Through an approved
electronic filing service provider or to the email
addresses ldentified in a party's appearance in the
mat t er.

However, advocates alerted the conm ssion to an
el ectroni c service practice that has negatively inpacted
SRLs. Sone |awyers are electronically serving SRLs
court docunents, including -- for exanple, request to
omt and other notions on enail addresses gathered in
pre-litigation or informally, during litigation. The
| awyers are either entering these email addresses into
the electronic filing service provider or emailing court
docunents directly to these emai| addresses, which have
not been provided by the SRL in their filed pleadings or
appear ances.

This practice has been detrinmental to SRLs who

may | ack sophistication in using email for inportant
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docunents, may | ack regular access to enmail, and may use
ot her people's enmail addresses to communi cat e.

Further, nost SRLs are unfamliar with the
electronic filing systemand how to navigate it. As
such, the conmm ssion has proposed clarifying anendnents
to the | anguage of Rule 11C-1 and the comments to nmake
clear that electronic service nust be made to an enail
address entered by a party into the electronic filing
service provider on a party's filed appearance or orally
In court.

The Conm ssion has reviewed the conmments
subm tted by Justice Eugene Doherty, chair of the
busi ness policy advisory board, and is in agreenent with
his suggested edits, including requiring that an emai
provided orally in court nust be nade part of court
order and part of the record.

The Comm ssion believes these anendnents wil |
reduce detrinmental practice nentioned above and ensure
all parties can neaningfully receive notice of inportant
court docunents. Thank you.

CHAI RVAN HANSEN:  Thank you. And thanks for
addressi ng Justice Doherty's coments. | appreciate
t hat .

Anybody el se have any questions fromthe
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comm ttee?

Ckay. Thank you very nuch.

MS. ALI SON SPANNER:  Thank you.

CHAI RVAN HANSEN:  Next up, Jonat han
Raf f ensper ger.

MR. JONATHAN RAFFENSPERGER: You got it.

CHAI RVAN HANSEN: Ckay. Good. I'mglad | said
that right.

MR, JONATHAN RAFFENSPERGER:  Good norni ng, and
thank you all for the opportunity to speak before this
Comm ttee in support of the proposed anmendnents to Rule
11.

My nane is Jon Raffensperger. |'ma supervising
attorney with Law Center for Better Housing. LCHis a
nonprofit legal aid law firmserving | ow and noderate
i ncone renters in Chicago and suburban Cook County.

As a service provider for the Cook County Court
Early Resolution Program and the | ead agency for
Chicago's right to counsel pilot project, we advise,
counsel, and represent thousands of |ow incone tenants
I n eviction proceedi ngs who woul d ot herw se be
sel f-represent ed.

In the course of our work in eviction court, we

have on end that while the expanded use of E-filing and
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service of court docunents by email has been efficient
and beneficial for the courts and for us as attorneys,
it has created unforeseen pitfalls for the |ow incone
self-represented tenants that we advi se.

Most of the self-represented litigants we
encounter do have enmil addresses, but many don't use
their email for business purposes and do not expect to
receive inportant court docunents via email. They may
have created the account for personal correspondence or
for online comerce, but don't regularly check it, and
emails relating to court proceedings can easily get
buri ed under, or m staken for spam or junk nessages.

W also work with many individuals who are
seniors or persons with disabilities and are not
confortable using enail, even though they nay have an
account. We regularly hear that while a client does
have email, they only use it wth outside assistance or
that they may even no | onger know how to access the
account that they created.

For this reason, while we do communicate with
sone clients via email, we also call and text to ensure
that the emails are while we do communi cate with sone
clients via emails received and read. Unfortunately in

recent years, we have observed nultiple instances in
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eviction court where attorneys have, whether
intentionally or not, taken advantage of
self-represented litigants' |ack of sophistication in
using their email to prejudice the litigant's defense.

Specifically, sonme counsel purport to serve
court docunents to self-represented litigants by
emai ling themto addresses that they've obtained
informal ly or outside the context of that litigation.
These may include potentially dispositive filings for
di scovery |ike notion for sunmary judgnent, or rule 216
request to admt.

In eviction cases, these emani|l addresses could
be obtained fromold | eases that are a year or nore out
of date from prior correspondence with the |andlord or
t hrough out of court comunications that don't nake
cl ear the purposes for which the address woul d be used.

Because nost defendants in Chicago eviction
cases don't file their own appearances, the existing
requi rement of Rule 11C 1-2, that email service lead to
the address identified by the party's appearance does
not adequately address this problem Neither has the
exi sting | anguage of rule 11C 11 which provides for
servi ce through an approved electronic filing service

provi der.
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Wthout an email address included in the
E-filing systemfromthe defendant's own appearance,
opposi ng attorneys can sinply create a service contact
and enter one thensel ves. The proposed anendnents and
comment s under consi deration today nmake clear that
el ectronic service may only properly be made to an email
address that is identified in the party's filed
appearance, entered by the party thenselves into the
E-filing system or identified in open court as the
address designated for service of |egal docunents.

These changes will hel p ensure that
self-represented litigants are aware that they may be
served with docunents electronically, and have the
opportunity to designate an appropriate address to
receive themor alert the Court of any reasons email
service woul d be inappropriate in their case.

|"d like to briefly share the facts of a
specific case that | believe exenplifies the need for
t he proposed changes that are before the conmttee.

In the sumer of 2023, our office counseled a
self-represented litigant, who was the defendant in an
eviction case. She was 70 years old. She's a senior.
She's di sabl ed, and she was |iving on Social Security

i nconme. Wile she did have an emai |l address, she was
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not confortable using it herself and could only access
her email with her granddaughter's help. Like nost
tenants in eviction court, she did not file her own
appear ance.

Nonet hel ess, two days after the initial court
date, the landlord' s attorney served her by email with a
cited rule 216 request to admt, using and address that
she had previously provided to the landlord for the
pur pose of seeking rental assistance. The requests were
not served by any ot her neans.

Unsurprisingly, the tenant did not receive the
email or the attachnment, and the |andlord' s attorney
then filed a notion for summary judgnent prem sed on the
rule 216 request, which he asserted were now deened
admtted due to the tenant's failure to respond to them
Despi te our appearance and argunment on the tenant's
behal f, the notion was granted by the Court and the
tenant was evicted fromher honme and subjected to a
significant noney judgnent all w thout trial.

In part, due to our client's experience in that
case, LCBH reached out to the comm ssioner on access to
justice and the AO C, about the beneficial inpact that
amendnent and clarification of Rule 11 could have for

self-represented litigants, and we're thrilled to see
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t he excell ent changes that the conm ssion has proposed
and we urge that they be adopted.

Thank you, again, for the opportunity to speak
this norning, and |'m happy to address any questions the
Comm ttee may have.

CHAI RMVAN HANSEN: | do have a questi on.

And | forgot to ask Ms. Spanner, so she got off.

| have a question on the |anguage. After you
had nentioned the three neans and net hods now for the
el ectronic service in Cl and then Roman nuneral 1
t hrough 3. However, the | anguage then says, "Nothing in
this rule prevents a judge presiding over a case from
assigning a different email address for the purposes of
securing electronic service."

My concern or question on that is: GCkay, who --
who obtains that email? Wo is in charge of checking
i1t? Who is in charge of -- so, for instance, under the
exanpl e you just gave, your 70-year-old client, the
presi di ng judge, he or she says, "Well, I'"mgoing to get
you a different email address.” \Were? | nean, is it
just a Gmil account? |Is it set up from sonebody el se?

And then it's still the onus is going to be on
that litigant to make sure they check it and, you know,

obviously if they don't then the Court has assigned it
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and its in open court. But I'mjust trying to grasp how
Is this going to be that throughout the state of
[I'linois, judges are going to be assigning enail

addr esses?

MR RAFFENSPERGER: | nmean, | would like to
preface this -- | did not take part in the drafting
of --

CHAl RMAN HANSEN:  Yeah. | know. And | should
have asked -- sorry. D d you have any thoughts or
comment s?

MR RAFFENSPERGER | -- | believe that the

intention here is that if a self-represented |itigant
were to identify an email address just because it's, you
know, part of the appearance formbut then were to later
clarify that they don't check the email or don't have
access to it, that another email could be substituted by
the judge. But, again, M. Spanner woul d be better
qualified to answer that question than nyself.

CHAI RMVAN HANSEN:  Yeah. (kay.

Does anybody el se have any questions for
M. Raffensperger? |If not, |I'mgoing to ask Ms. Spanner
to come back up and answer that question for ne. That's
kind of not normally the way we do things, but |I'mthe

chair so | guess | can say go ahead.
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So what do you think about that?

M5. ALI SON SPANNER: That | anguage was added
sinply to provide the Judge's discretion to step inin a
situation where they feel it's appropriate to either
assign a different email address or to essentially
prevent bad actors fromtaki ng advantage of the ensil
addresses previously been provided by the
self-represented litigant or party to the case. Again,
it's just to allow the Judge to have that | eeway, that
di scretion to be able to in if appropriate.

CHAI RMAN HANSEN: Ckay. And is it assigning a

different email address provided by the litigant or...

M5. ALI SON SPANNER. | think it would have to --
yes. | nean, the intention is that they would work with
the litigant -- to identify an appropriate email|l address

that they woul d be responsi bl e for checking.

CHAI RVAN HANSEN: Ckay. Al right.

COMM TTEE MEMBER NAVARRO Right. Maybe they
woul d say, "Well, does your son have an enmil address
that we could use" --

M5. ALI SON SPANNER:  Yes.

COWM TTEE MEMBER NAVARRO. -- or sone -- another
famly nmenber?

M5. ALI SON SPANNER:  Yes. And then officially
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identify that email address as the one to receive.

COW TTEE MEMBER NAVARRO.  Versus just com ng up
with one, like, clienta@nail.com

CHAl RMVAN HANSEN: Ri ght. Ckay.

COW TTEE MEMBER NAVARRO  Thank you.

M5. ALI SON SPANNER:  Thank you.

CHAI RVAN HANSEN: Ckay. | appreciate that.

Next, Chief Judge M chael Chmel, you're here to
speak today on Proposal 24-07. W will turn the floor
over to you.

CH EF JUDGE M CHAEL CHM EL: Good norning, thank
you for the opportunity to offer comments in support for
Proposal 24-07, which proposes a rule which support or
provide for qualifications for guardians ad litemin
guardi anship cases in Illinois.

My nane is Mchael Chmel, and | am sonehow t he
chief judge of the 22nd judicial circuit of the state of
[1'linois, which governs the sixth |argest county in
[Ilinois, MHenry County. | have served as circuit
judge for nore than 19 1/2 years before becom ng chi ef
on Decenber 1, 2022. | handled the probate call in
McHenry County for 10 years, including guardi anship
cases. | also |lectured on guardianship matters for Ed

Con or at Ed Con, the Biannual Educati on Conference for
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judges of our state.

Previously |I served as the presiding judge of
our famly division, which handles matters invol ving
children. |In that context, | appointed GAL who served
as the eyes and ears of the Court for children in cases
I nvol ved in dissolution marriage, parentage, and child
protection for the Illinois State Bar Association and
Its nmentioned bar section. | inherited a franchise
whi ch provi ded education for those who represented or
worked wth children, including GALs.

When | was assigned to handl e the probate call
and guardi anshi p cases arising under the probate act of
1975, | found it odd that there was -- that there were
no qualifications for those who represented wards of The
Court, that is adults with disabilities and m nors who
were the subject of guardi anshi p proceedi ngs.

Under the Probate Act, there is little guidance
and not a conprehensive structure directed under Suprene
Court rule 906, which works to govern GALS in cases
ari sing under the Illinois Dissolution of Marriage Act
and the Juvenile Court Act of 1987. As well, there were
a few offerings in terns of training with m scell aneous
ad hoc offerings provided throughout the state. In

McHenry County | have coordinated training to provide
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t hose who served as GALs wth what they m ght need to
handl e a guardi anship case. Thus in part -- that in
part, inspired work on this proposal.

Qur proposal sinply works to replicate that
whi ch has provi ded under Rule 906 for cases arriving
under the Probate Act. As with Rule 906, it puts to
each judicial circuit through its chief judge the
requirement to establish a plan for qualifications of
GALs in their respective circuits. This is critical in
that each of the 25 judicial circuits in the state
presents different situations in terns of available
personnel to handl e appointnents as GALs and rel ated
resour ces.

Thi s proposed rule, however, only requires six
hours of training and that sone of the needs of those
who are involved with children are not present in
guardi anship arising under the Probate Act as with
custody issues and parenting tine. This proposal also
clarifies that six hours of training would be required
every two years, encourages pro bono work and enabl es
gover nnment agencies to provide training in-house.

Thi s proposal has been vetted through vari ous
groups, including the Conference of Chief Judges and

pertinent sections of the Illinois State Bar
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Associ ation. W al so appreciate CBA president John
Sciacotta's witing in support of this. That vetting
and other | ogistics delayed our presentation to this
commttee, resulting in a tineline for the establishnent
of a plan which is a bit challenging at this point.

The proposed rule provides for the adoption of a
plan in each circuit by January 1, 2025. |Instead, that
shoul d probably be January 1, 2026, to provide for
roughly a full year or so for a plan to be crafted and
put in place.

Lastly -- but perhaps firstly -- I wll explain
that this proposal rises through one of the core
directives of the Supreme Court of Illinois in
establ i shing the Comm ssion on Elder Law. Since its
est abl i shnment, the Comm ssion has had a GAL comm ttee,
which I've had the privilege to chair. The Commttee is
conpri sed of judges and |l awers, including |awers who
are not on the comm ssion, but who bring experiences
fromdifferent areas of the state.

Hoping this rule will be adopted, anong ot her
items, the Conmttee will draft -- our Commttee wll
draft and provide tenplates for the circuits to arrive
at plans which would neet the spirit and substance of

the rule. W wel cone questions, comnments, and ot her
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I nput as we truly see a need for and want this rule to
be establi shed.

It will provide a baseline of qualifications
t hroughout the state, along with consistency. It wll
also work to help the Illinois judicial college and its
provi sion of education for GALs. For nore than two
years, the college has worked to strive an education for
GALs, anong other participants in the court system
This will -- this rule will provide guidance for that
endeavor.

So thank you for your consideration.

CHAI RVAN HANSEN:  Thank you, Judge.

You answered my one question already in your
presentation, and that is would you and your group and
t he proponents be okay with the edit on the change in
date --

CH EF JUDGE M CHAEL CHM EL: Yes.

CHAl RMAN HANSEN:  -- to January 1, 20267

CH EF JUDGE M CHAEL CHM EL: Absol utely.

CHAI RVAN HANSEN: Based on the tineline?

CH EF JUDGE M CHAEL CHM EL: Absol utely.

CHAI RVAN HANSEN: Ckay. Thank you.

COW TTEE MEMBER SPESI A: | have a question.

You nentioned providing tenplates.
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CH EF JUDGE M CHAEL CHM EL: Yes.

COW TTEE MEMBER SPESI A: For -- so, | assune
that you're -- or the way | understand what you said --
that the tenplates would be provided to the chief judges
of each circuit that would be responsible in the
creation of the qualifications in the plan.

CH EF JUDGE M CHAEL CHM EL: Yes.

COW TTEE MEMBER SPESIA:  So ny question is if
the tineline is January 1st of 2026, for inplenentation
of this, is there -- is there sonme kind of a deadline
for these tenplates to be provided so that the chief
j udges have sufficient time to see what the tenplate is
and then deci de what changes they want to make to the
circunstance of their particular circuit?

CH EF JUDGE M CHAEL CHM EL: W didn't want to
junp any gun and as soon as -- if this rule is adopted,
It's been on our agenda. W have it on our agenda. W
have a nunber of things, but this is on first and
forenost on our agenda. W'Ill Have it done within a
nonth to publish and we'll have them at the next
conference, neaning, not this Friday, but | don't think
you'l | act that quickly. You have work to do.

But by all neans, and just a little add-on, when

M. Peck and | went to the conference about a year ago,
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and I'ma part of this body, we had questions and we had
chal | enges because there are what we have cone to term
"GAL deserts.” W see this need for a baseline and
consi stency and those are anong the other things we're
wor ki ng on, so we envision having a variety, or at |east
a couple very short, very elaborate -- I'l|l pick on ny
friend, Bob, Bob Villa, from Kane County. They have a
very great plan for their 906 stuff, if you will, and
actually for this stuff as well.

But, by all neans, we plan to have those

tenplates imediately, I'd say within a nonth, and we'l|
work wi th anybody that needs the help. | wll and other
staff.

COW TTEE MEMBER SPESIA: | nmean, | think it

makes perfect sense that you're going to provide a
tenplate so that there's consistency and that people can
vary, you know, whatever aspects of it they think they
need to be vari ed.

CH EF JUDGE M CHAEL CHM EL: Absolutely. And
not to give away any secrets of the conference, but ny
first experience with the conference was Rul e 45. Chi ef
Judge Gorman, she worked on that, and we all worked off
of her tenplate. So followng that lead, |I'd like to do

the same with this rule, if given that opportunity.
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COW TTEE MEMBER SOQUCIE: | have a fol |l ow up
qguesti on about the GAL deserts.

| practice in nostly central Illinois, and | can
flag 10 counties right now that | practice in that are
GAL deserts. W do have lists in nost of those
counties. They may include one to five attorneys, and .

Then | wll add a sort of secondary problemto
that, the GAL desert that | see in those -- in ny cases,
Is froma personal injury perspective. Those that are
on those |ists often refuse appoi ntnents because they do
not want to be involved in a mnor settlenent because
t hey' ve never handl ed a personal injury case and do not
feel that they are qualified.

So when | look at this rule, | wonder if that is
going to create further issues of GAL deserts with
respect to not only counties with [imted attorneys, but
then that specific practice area, because it seens to ne
in reviewng the rule as proposed, that there's no
di scretion left to judges to appoint people that are not
nmeeting the qualifications froma educati onal
standpoi nt, but may have the experience in a nore niche
case.

Have you thought about those issues and how

woul d we address those?
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CH EF JUDGE M CHAEL CHM EL: Ww. So nuch to
unpack. Thanks for the opportunity. How nmuch tinme do
we have? And |I'm sincere.

One of ny ideas, and people think |I'mnuts, | --
well, excuse me. That's not for the record. | worked
on renote proceedi ngs at our |last Ed Con, which was
Ri versi de, Chicago, and one of ny ideas is we have 20
GALs on our list in probate. | think Judge Malone w |
see it next, | hope. | think he has 200. Perhaps --

li ke we do with court reporters, there's a shortage. |
t hink we can maybe Zoomthemin to help.

But the nost inportant thing -- and | put this
in nmy coomentary |last -- we want a baseline of
consistency. |It's the person that's the subject of the
proceedi ng that needs this work. Kerry Peck and |
addressed that to the chiefs, and their concern is in a
county in which they mght have only three and they're
each in their 70s and they're doing it to help.

But this work is nmandat ed under the Probate Act

of 1975, and because of that -- and | hear what you're
saying, and that's an issue -- we needi ng baseline and
consi stency. And then the beauty of the design, |ike

with 906, we're going to leave it to the respective

circuits, the 25 circuits, to develop a plan that neets
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their needs. Maybe the short version for sone of those,
maybe a very el ongated version of Kane County for
McHenry and Cook and wherever else. That's a challenge.
| f you |l ook at the coments -- | did. | didn't
address them because | didn't think the comments were
opposed to what we're envisioning here -- but one of the

comments is a judge picking a buddy of his or hers,

right, but that child or that adults still needs to have
eyes and ears with the Court. So sonehow -- and this is
on our list. Let ne show you our agenda. |It's on our

list to address the GAL deserts.

My current best idea is to maybe Zoom sone of us
in fromup north -- not nme -- but friends of the Court
that are on this list. | still think we need that
basel i ne and consi stency, and given the autonony and the
flexibility for each circuit to address its own
respective plan, | think, hopefully, that wll provide
for that, that will not create a bigger desert and
hopefully it will provide, again, | think, baseline and

consi stency.

And by the way, the Illinois Judicial College --
| don't want to speak ahead -- but they've literally
been working on this, because | |ost contact about a

year or two ago -- hey, we're doing this over there.
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They're trying to provide this training, and to the best
of ny know edge -- but that training for GALs throughout
this state is going to be for free. | mean, when | say
McHenry, | think -- the |least we can do is provide
training if we're mandating all of this.

So | don't think this would require a burden. |

think you can get this training for free. You can

probably get it all renptely. | think we got to have it
and hopefully it will help and I'lIl commt to you |
think -- | don't want to speak for Carrie -- but we want

to see it work. That's why it's here. That's why the
comm ssion is in place is to make it work throughout the
state properly, elder |aw

COW TTEE MEMBER SOUCI E:  And maybe |'I1 just
followup on that, and | appreciate all you're saying.
| think the Rul e makes sense.

Were | have a phil osophical, practical issue
withit is, we have situations where a GAL woul d be
appointed -- let's say, again, in a mnor's personal
injury case -- and they may only get that appoi ntnent
once every two, three, four years. Does it nmake sense
for that practitioner to go through this |evel of
training if that appointnment is only going to happen

that often and they get paid $200.
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| think it's going to create a problemin a
ni che area, and | just wonder how nmuch consideration is
being put into there, and maybe it's a coding problemin
ternms of E-filing and accepting those cases from
guardi anship and putting them back into m nor
settl enment, which used to happen, and so there nmay be a
practical consideration we need to think about there.

CH EF JUDGE M CHAEL CHM EL: And there are sone
| aws or all owances and then rules and we have a rule
that allows for expeditious handling.

And candidly, |I talked to nmy colleagues in Cook,
usual ly, on this subject, and we appoint a GAL in every
case involving a mnor, there's no nandate for that,
unli ke for disabled or alleged disabled adult. So that
m ght be a way to address it, the autonony given to the
respect of circuits could perhaps address it as well,

t hrough a flavor of the type of training that would be
required or otherw se nmandat ed.

But FYl, be by the way, the Suprene Court is
mandating the training for GALs. | don't know what
they're ultimately going to do. Hopefully we're trying
to help with this rule, because it exists for the kids,
t hose who represent kids, we believe it should exi st

here as wel |.
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But, that's a great point. | appreciate that.
And that's the best way | can answer it.

CHAI RVAN HANSEN:  Thank you, Judge. |
appreciate it.

Any ot her questions?

CH EF JUDGE M CHAEL CHM EL: Thank you. Good to
see you all. Thank you for your work on this.

CHAI RVAN HANSEN: Next up is Judge Mal one on the
same proposal, 24-07.

JUDGE DANI EL MALONE: Good norning, |adies and
gentl emen. Justice O Brien, Chairman Henson. |'m happy
to be here today to request that the Commttee, Rules
Comm ttee, accept and approve Rule -- proposed Rule 1.11
that Chief Judge Chm el just discussed.

|'"d like to get focused nore on the Cook County
perspective and to correct the chief in which | wouldn't
rarely do, but we only have about 130 GALs in Cook at
the present tine. There is no statute. There is no
circuit court rule. There is no Suprene Court rule
currently that deals with attorneys. Al of the GALs in
Cook County are attorneys. But there's no rule for
training and qualifications for education for them

The current custom and practice in Cook is run

t hrough an organi zation called CVLS, which | think nost
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people here are famliar with. They have a program
where if sonmeone is interested in becomng a GAL in Cook
County, you have to go there, we send themthere, and
they get five cases to work on with a supervised

at t or ney.

After they conplete the training under the
supervi sion of the experienced attorney at CVLS, |
receive a letter that this person has conpleted the
training and is now eligible to be appointed by our
guardi anship -- seven guardi anship judges. So | send a
| etter then to the judges and advise themthat this
person i s now requesting to be a GAL, and we usually get
about three or four per year, new ones. And we usually
have at | east about five or six retiring, so it bal ances
out pretty well.

But to give you the statutory authority rea
qui ck, for m nor guardi anship cases, it's 11-10.1B, and
that provides that the Court nmay appoint a GAL to
represent a mnor in guardi anship proceedi ngs.
Frequently we don't, unless there's cross petition by
another relative that cones forwards and wants to al so
be the guardian, then we have to have a GAL go out and
find what the circunstances are outside the Court and

conme back and report on who they think is nost suitable




Supreme Court Rules Committee Proposal Hearings
Public Hearing - Proposal, 23-05, 24-06, 24-07 - 07/17/2024

to be the guardian.

And for disabled adults, it cones under 11A-10,
whi ch, as the chief nentioned, mandates and requires
that the judges shall appoint GALs in disabled adult
guar di anshi p cases, except when the Court determ nes an
appoi ntnent is not necessary for the petition of the
despondent, which is the all eged disabled person, or a
reasonably i nfornmed decision on the petition.

An exanple of this is where you have peopl e who
are -- reached their majority at the age of 18 and they
are develop nentally disabled with An affliction |ike
Down' s Syndronme or cerebral palsy, autism In those
cases, a GAL is not necessary. W get the nedical
records, we get a report, and we have an observation to
observe them

|'ve served in the probate division since 2013,
and | sat on a guardi anship disabled call for three
years during that tine. And you observe these people
and now the nice thing about Zoomis that we don't
require themto cone in. There's no reason for these
young adults to cone in. W're able to see them on
Zoom We have their nedical and we can appoint --
usually it's the parent who they've lived with since

they were born with this. So those are pretty
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straightforward cases that you don't need a GAL for

However, GALs are used in many, nany other cases
I nvol vi ng m nor guardi anshi p and di sabl ed adul t
guar di anshi p, and the work they do is invaluable to the
judiciary. They've been described in cases as the eyes
and ears of the Court. They've also been called the arm
of the Court. And after they conduct their interviews
with the mnors or alleged disabled person, they submt
reports.

And in their reports they nmake recomendati ons
to the judge that's very inportant for us to do our job
properly as to whether guardi anship is needed, the type,
of guardianship, limted or conplete, we call it plenary
guardi anship, and if it is needed, who's the nost
appropriate person to serve as the guardian. And |
strongly agree with Chief Judge Camlle that in
I[1linois, we need a baseline. W need consistency and
to get training.

We're lucky in Cook County that we have CVLS
training and educating the attorneys for mnors and
di sabl ed adults guardians. Also, CVLS enlists many
vol unteer GALs fromthe law firns downtown that provide
a lot of pro bono work that you don't get in probably

Southern Illinois or Central Illinois, so we're
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fortunately there.

But in conclusion, | want to address your point
about the lawer, and I think the case that illustrates
It best is this Nichols v. Fahrenkanp. It's a 2019
Suprene Court decision. And in that case, the Pl case,
the 11-year-old, who was a victimof a notor vehicle
acci dent, had a $600, 000 recovery and a personal injury
settl enment and her nother was appoi nted as guardi an, was
a GAL. M. Fahrenkanp was appoi nted as GAL.

And when Alexis Nichols turned 18, she filed a
| awsui t agai nst her nother because her nother spent 80
-- she all eged her nother spent 80,000 of her funds for
the nother's benefit. She also filed a nmal practice
cases against the GAL, and the trial court granted
summary judgnent in favor of the GAL. They found that
for the first tinme that a GAL has quasi-judicia
I munity. The appellate court reserved. Suprene Court
reversed the appellate court and found that, in fact,
for the first time in Illinois, GALs do have
quasi -judicial immunity.

And how that ties into this rule is that it's so
| nportant to have education and training for judges to
feel confident when they appoint soneone, that this

person has that m ninmum baseline that they're going to
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do the job properly in the entire state of Illinois, not
just in Cook County. W feel pretty confortable because
we know t hat our GALs have been trained, but | think for
the whole state it's inportant to have baseline

requi renents.

And to your point directly, if someone takes on
a case once every two years or once every -- with 130
sonmetimes an attorney may only get one or two cases a
year, if that. Wth us, too.

But if they do take on a case and they don't
feel confortable, they should let that person know up
front, this is not sonething | do regularly. There may
be other |awers that are better qualified. But having
education to educate that | awer, and since you have to
get your CLE requirenents anyway as a |awer, what
better way than to have this training and educati on
requirenent that is -- it's a mninmum six hours, and
they get that easily in Cook County with the CVLS
training and periodic training afterwards. They're a
going to get it anyway.

So | would just submt that anyone who is
interested in being a GAL should also take the tine to
beconme educated before they accept an appoi nt nent.

That's all | have unl ess anybody has any
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questi ons.

CHAI RVAN HANSEN:  No, | don't. Thanks.

JUDGE DANI EL MALONE: Ckay.

CHAI RMVAN HANSEN:  Thank you very nuch.

JUDGE DANI EL MALONE: Appreciate your support.

CHAI RVAN HANSEN:  Next up John Chatz to discuss
proposal 24-09, which is Rule 9 on the electronic filing
docunents.

MR. JOHN CHATZ: Good norning. Good norning,
Justice O Brien, nenbers of the Comnmttee.

My nane is John Chatz, I'mthe chief of staff
with the Admnistrative Ofice of Illinois Courts, and |
am speaki ng in support of Proposal 24-09 as an
ex-of ficio nenber of the E business policy advisory
board. Proposal 24-09 would anend Suprene Court rule 9C
to elimnate email as an authorized nethod for filing a
certification of exenption fromE-filing.

Suprene Court rule 9 governs the electronic

filing of docunents in civil cases in Illinois courts,
t he anmendnent bei ng proposed is very sinple and has
little, if any, inpact on the remaining substantive
provisions found in rule 9.

Specifically, this proposal addresses how a

party can file a certificate -- certification for
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exenption fromE-filing and rule 9 lists five types of
docunents that are exenpt fromelectronic filing. In
order to exercise the exenption, a certification of
exenption fromE-filing nust be filed wth the Court.
9C, as currently witten, would permt one of the
met hods for filing the certification for exenption to be
via email. Proposal 24-09 seeks to strike the term"via
email" fromthe rule.

| n January 2024, Suprene Court rule 9C was
amended at the request of the Illinois Appellate Lawyers
Associ ation, the ALA, and anong ot her things, the change
to the rule authorized the certifications to be
submtted to the clerk on the Court for filing by email.
The rule previously allowed the certification to be
filed by mail or in person on paper or electronically
via E-filing Illinois.

Later, at the February 23rd, 2024, neeting of
t he E business policy board, circuit clerks and
appel l ate clerk, nenbers of the board, expressed concern
about email as a nethod of filing docunents wth the
Court. The board di scussed the issue and reached out to
the ALA and | earned that the inclusion of email as a
method of filing, in their proposal to change rule C,

was al nost an afterthought and certainly not a driving
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force behind the request for anendnent.

The ALA's representative on our board said the
ALA's main intention was to expand the filing options
under rule 373B, to include third party commerci al
carri es.

The ALA confirnmed there was no intention to
create difficulties or procedural awkwardness, at the
adm ni strative |level of the courts, and as proposed

today, and in this proposal, the filer will be able to

file the certification of -- for exenption from
E-filing, either electronically through E-file Illinois,
by email, or third party commercial carrier, or in

person at the clerk's office.

Bef ore concluding, | would point out -- and this
was -- | don't think this was in the witten proposal
that you received, that cooment B to rule 9C does
provide that parties may also file by their other neans,
such as emmil, so there nay be sone -- a desire to go

ahead and anend comment B as well.

Thank you for your consideration. |If you have
any questions, |'d be happy to try to answer them
CHAl RMAN HANSEN:  Well, 1'Il let you try to

answer m ne.

Whay not just leave it? Wat is the harmthat's
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bei ng created right now by the words "by email"” as it's
witten?

MR. JOHN CHATZ: The problemis that circuit
clerks around Illinois don't necessarily nonitor their
emai|l all day long. Instead, they have staff that
nmonitors the E-file queues or is at the counter to take
in a docunent being E-filed in person. Email is not a
prescri bed nethod of E-filing otherwi se, but this is
what is included as an excepti on.

So if you tal k about, you know, necessarily sone
down state communities and sone down state clerks who
have issues with the technol ogy already, while there
are -- while we are working to try to provide them as
much as and to equal things out, checking their enail
all day is one of the last priorities on their list as
opposed to nmaking sure that the filing queues are
managed, that files that are being E-filed are being
accepted and/or rejected if necessary.

So the concern that was raised at the policy
board | evel by the clerks was, | don't know how | can
manage enmail as well as everything else and then a filer
submts sonething via email, it's not addressed, and
what the ramfications would be if that were to happen.

CHAI RVAN HANSEN:  GCkay. Thanks.
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MR. JOHN CHATZ: Al right. Thank you very
much.

CHAI RVMAN HANSEN:  Next, Patrick Heckler, as to
Proposal 24-009.

MR. PATRI CK HECKLER: Thank you, Justice O Brien
and nmenbers of the Commttee. Thank you very nuch for
the opportunity to speak with you today.

My nane is Pat Heckler. Like ny witten
comment, | amhere in ny personal capacity, not on
behal f of any organi zati on.

The issue | want to address is Proposal 24-09,
whi ch concerns a change to Rule 9C that was just
di scussed. But that's only because this is the only
forumto address this Commttee on issues nore broadly
related to Rule 9.

Li ke my comment, I'mgoing to speak to issues
related to rule 92 and Rule 9F and the process, or |ack
of isit, wth respect to the handling of these rules in
t he wake of the decision in Kilpatrick versus Baxter.
Rul e 9F was adopted w thout hearing or comment fromthe
bar .

It was then further anended w thout notice of
the further change that was made. The text of the rule

does not even reference the additional nodification that
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was made after it was originally filed. The rejection
standards that are referenced in the current version of
Rul e 9F have not been subject to any notice or conmmrent.

Proposal 24-01, which would have -- which would
adopt Federal Rule 5D-4, submtted by Bruce Pfaff
[ phonetic] was rejected without even a hearing. It took
ny colum fromthe Chicago Daily Law Bulletin on June
20, 2024, to even find out that Justice -- the response
that was subm tted by Justice Doherty in his letter to
the editor of June 24th of 2024, that there was a grace
period that has been agreed to by this Commttee. No
I nformati on on what that grace period is or howit would
operate has been di scl osed, nmuch | ess his comrent been
al l owed fromthe bar.

To be sure, the Suprene Court has the ability to
adopt these rules without consultation with anyone, it
need not even have this commttee. But especially on an
I ssue as inportant as electronic filing, which, wth
narrow Exception, is required to be used by the Illinois
| awyers under Rule 9A, the Court should not operate in
t hat fashi on.

As the exanples in ny witten comrent
illustrate, the problens with electronic filing are --

and the rejection standards do not address these
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problens. Instead, the rejection standards reinforce

that clerks will be able to reject subm ssions for any

reason or no reason at all. Prejudicing the parties and
nore -- justice itself.
I ndiana rule trial -- Indiana Trial Rule 88,

wi t hout the | abyrinthine rejection standards that
[1linois lawers will be subject to cone Septenber 1,
provides clear rules for the bench, bar, and clerks with
a three-day business -- three business day grace period
for rejected subm ssions.

Wiy do | nention Indiana? First, they use Tyler
Technol ogi es, the sanme conpany that Illinois is
contracted with and yet Indiana has a far superior
systemas it is a statewi de el ectronic systemthat
I ncl udes every county and the review ng courts.

The search access across that systemis
avai l able fromthe | owest town court to the |Indiana
Suprene Court, civil and crimnal alike for anyone and
I s searchabl e by any court nunber, which are all unique
to a particular case, nane, attorney, or a nunber of
other criteria.

I n other words, you can get anything that isn't
under seal or otherwi se protected, briefs, everything,

fromany court in the state of Indiana, with the click
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of a button. Try doing that in lllinois. You can't do
It. You can't get briefs in the appellate court. You
can't find out what is going on in a matter but for the
grace of calling clerks sonetines if you want to find
out what is going on in the Suprene Court, you can't
find out what issues the Court granted PLA on.

Second, | practice in Indiana extensively,
sonet hi ng approachi ng 50 percent of ny currently
litigated matters are in Indiana. M staff and | have
had not hing resenbling the problens we have experienced
with electronic filing in Indiana -- or Illinois rather.
|"ve spoken here and in ny witten comment through --
and that is obviously not the best kind of evidence.

Wt hout publicly available information, however,
enpirical data is not avail able to determ ne how
extensive or not the problenms with electronic filing
are. Again, it took Justice Doherty's letter to the
editor to find out there were 429,000 or so rejections
since 2020 -- or in 2021. W don't know the particulars
of those, and that's part of the problem

What | amrequesting is for the ability of the
menbers of the bar to be involved in the process of
amending rule 9 with respect to issues related to the

rejection of electronically submtted docunents and the
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bar to be heard and have the concerns of the bar
addressed. The current electronic filing systemand the

rules that go in effect on Septenber 1 do not serve the

ends of justice or the people of Illinois.
| nstead, the -- instead of hearing Rule 9C, a
noncontroversi al and m nuscul e change in the rule, | ask

the Commttee to hear comment on electronic filing
| ssues so that the nmenbers of the bar can be -- can
fully present their concerns. In this -- and ultimtely
the Court can decide fromthat input that with the
benefit of their insights and experiences.

Thank you very much for your consideration.

CHAI RVAN HANSEN: Thank you. Any further
questi ons?

Ckay. Thank you.

Next, Aaron Bryant. GCkay. M. Bryant el ected
not to participate.

That woul d be the | ast speaker that we have for
sure today.

So | want to thank all of our speakers for your
time. Thank you for your presentations. W appreciate
it, and the public hearing is now adjourned. Thank you.

(11: 37 a.m, proceedi ngs concl uded.)
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STATE OF ILLINO S )
) SS.

COUNTY OF C O O K )

| sai ah P. Roberts, being first duly sworn, on
oath says that he is a Certified Shorthand Reporter and
Regi st ered Prof essional Reporter doing business in the
Cty of Chicago, County of Cook, and the State of
[11inois,;

That he reported in shorthand the proceedi ngs
had at the foregoing public hearing;

And that the foregoing is a true and accurate
excerpt of the proceedings had at the said public

heari ng.

| sai ah P. Roberts, CSR, RPR
CSR No. 084-004890

SUBSCRI BED AND SWORN TO
before me this 19th
of Septenber, 2024.

-

; = OFFICIAL SEAL
ivon o2 Scdubif oS,
| Notary Public - Stal
‘(\L My Commission Expires 3/21/2027

NOTARY PUBLI C
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