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STATEMENT OF INTEREST

Vivicn Gross is a Clinical Professor of Law at Chicago Kent College of
Law, where she teaches prolessional responsibility. Currently, Prolessor Gross
scrves as Prolessor-Reporter for the Illinois Supreme Court Commutice on
Prolcssional Responsibility, which reviews the entire body ol rules and
prolessional responsibility 1ssucs allecting Illinois lawyers.

Steven Lubet 1s the Willhams Mcimorial Prolessor at the Northwestern
Unversity Pritzker School of Law, where he has taught courses covering legal
cthics and conllicts of interest [or over forty years. He 1s the author of filteen
books and over 120 articles on legal cthics, professional responsibility, judicial
cthics, litigation and law practice, among other subjects. He has consulted on
conllicts of interest and professional responsibility with major law firms,
corporatc law departments, governinental agencics, and legal scrvices
organizations, including the Law Ollice of the Cook County Public Dclender.

Robert Burns 1s the William W. Gurley Mcemorial Prolessor of Law at
Northwestern University Pritzker School ol Law, where he teaches courses on
cvidence and prolessional responsibility. He has writien in the ficld of legal ethics
and has consulted on conllicts ol intcrest and prolessional responsibility with
major law [irms and with the Law Oflice ol the Cook County Public Defender.

As law prolcssors and legal ctlucs scholars, Prolessors Gross, Lubet, and
Burns submit this bricl because they are concerned that the rule this Court will

[ashion to resolve the present case will have the potenaal (o cither strengthen or
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undcrcut the conlidentality nccessary (o a properly [unctioning atlorney-client
relationship and can cither encourage or undermine ellorts by counsel to adhere
to cthical obligations by assiduously avoiding conflicts of interest. These
profcssors hope (o assist this Court in [formulating a rule that will best scrve the
interests ol the legal system as a whole, including lawyers, indigent clients, and the

courtls.

131589392v1 0993545

12F SUBMITTED - 1799923462 - KIMJANSEN - (2/01/2017 03:44:27 PM DOCUMENT ACCEPTED ON: 02/21/2017 03:00:51 PM



120997

ARGUMENT
I The Public Defender has an ethical obligation to refuse appointment due
to a conflict and delegation to assistant public defenders is incapable of
curing the conflict.

Amy Campanclli is an attorncy. As such, she has a “special responsibility
for the quality of justice” in Illinois (Ilinois Rules ol Prolessional Conduct (2010)
(“RPC”), Prcamble § 1. She is responsible for observance ol the cthical rules sct
out in the RPC and should “aid in sccuring... obscrvance [of the rules] by other
lawyers.” RPC, Prcamble, Comment 12. “Neglect of these responsibilitics
compromiscs the independence of the profession and the public interest which it
scrves.” Id.

Ms. Campanclli is also the Public Delender of Cook County, In this role,
she must act as the attorncey, upon appoinuncent by the court, for individuals
unablc (o employ private counsel. 55 ILCS 5/3-4006. She has the authority to
appoint assistants, who shall serve at her pleasure, (o aid her in carrying out her
responsibilitics as appointed counscl. 55 ILCS 5/3-4008.1.

In carrying out her responsibilitics as Public Delender, Ms. Campanclli
was, ol coursc, bound (o adhere to the cthical obligations that apply to all
altorncys 1 Ilinois. Thus, when {aced with an appomtment to represent Salimah
Cole, having alrcady been appomited to represent five ol Ms. Cole’s co-

delendants in the same criminal matier, Ms. Campanclli was ethically obhgated to

decline the appointnent to avoid a concurrent conflict of interest under RPC 1.7,

131589392v1 0993545
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As a matter of legal cthics, Ms. Campanclli’s personal conflict could not be cured
by simply assigning dillcrent assistants to represent cach codelendant.

A, The Public Defender is appointed as an individual to represent
defendants under the Public Defender Act.

The Public Defender and Appointed Counsel Act provides for the
appointment ol “a properly qualificd person... (o the posiion” of Public
Dclender. 55 ILCS 5/3-4004.1 (cmphasis added). “[Als directed by the court,”
this person “shall act as atlorney, without fce, before any court within any county
for all persons who are held in custody or who are charged with the commission
ol any crimmnal ollense, and who the court [inds are unable (o employ counsel.”
55 1LCS 5/3-4006.

The Public Delender has the authorily to “appoint assistants, all duly
licensed practitioners, as that Public Delender shall deem necessary for the
proper discharge of the dutics of the office. 55 ILCS 5/3-4008.1. These assistants
“scrve al the pleasure ol the Public Delender.” Id, Bul such assistant public
dclenders arc not themsclves appointed by the court (o represent defendants.
Burnett v. Terrell, 323 1. 2d 522, 538 (2009). Rather, the court appoints the
Public Dclender, who in turn has “the sole statutory authority to make work
assignments (o assislant public defenders.” Id. at 539. Accordingly, under Illinois
law, it 1s the Public Delender as an individual who is appointed to represent an

indigent defendant, not the assistant public delenders who serve at her pleasure.

131589392v1 0993545
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The appointment structurc under the Act mcans that the Public
Declender—in this case, Ms. Campanclli—is obligated to reluse appointment il she
personally cannot cthically represent an indigent delendant due (o a conflict
because she alone is the attorney appointed to undertake such representation.
When (he court seeks to appoint the Public Defender (o represent codelendants,
as it did in this case, it is mconscquential that there are hundreds of assistant
public delenders employed by the Law Office of the Public Delender who report
to dillerent supervisors within various divisions of the Olfice who could
conceivably be assigned the representation ol different codelendants. The fact
remains that it 1s the Public Delender who 1s appointed (o represent defendants
under the Act and therclore it 1s her duty to refuse representation when her
representation is cthically precluded duce (o a conlhict.

B. The Public Defender’s conflicts cannot be cured by assignment of
cases to assistant public defenders.

Even il the statutory structure allowed the court to dircetly appoint
multiple individual assistant defenders (o scparately represent codefendants,
rather than appointing the Public Defender personally, this would not cure the
conllict of interest. The conllict of interest that precludes representation of
muluple codelendants by a single altorney is imputed all attorncys within the
same public delendant’s oflice just as it would be in the context of a private law

[irm.
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The 2010 RPC delines the terms “lirm” or “law [irm” as “a lawyer or
lawyers in a law partnership, professional corporation, sole proprictorship or
other association authorized to practice law; or lawyers employed 1n a legal
scrvices organization or the legal department ol a corporation or other
organization.” RPC 1.0(c).

Although this Court has not yet had occasion to address the application of
this definition to a public defender’s office, the conunents to the rule indicate that
a group ol lawycrs should be regarded as a irm “if they present themsclves (o the
public in a way that suggests that they arc a firm or conduct themselves as a irm.”
RI’C 1.0, Comment 2. Here, the statutory structure makes clear that the
attorneys practicing within the Oflice of the Public defender are not simply a
collection of lawyers who happen to sharc (he samce space. Rather, they all serve
at the plcasurce of (he Public Delender, who controls their salaries and 1s solely
responsible for assigning cascs (o them. They should be treated as members of a
single firm.

“While lawycrs are associaled in a firm, none of thein shall knowingly
represent a chient when any one ol them practicing alone would be prohibited
[rom doing so” bascd on a conflict under cither RPC 1.7 (pertaining to
concurrent conflicts ol interest, as applicable here) or RPC 1.9 (pertaining (o
conflicts arising [rom dutics owed to former clients). RPC 1.10(a) Because
assistant public defenders within the same office are “associated in a firm,” if

representation of multiple codelendants by a single lawyer would create a

131589392v1 0993545
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concurrent conflict of interest, then representation of such codefendants by
multiple assistant public delenders within the same ollice 1s also prohibited.
Thus, il a concurrent conllict under RPC 1.7 would preclude representation by
the Public Delender individually, assignment (o an assistant public defender
would be a [utle excrcise that docs not cure the conllict.

In additon, a concurrent conllict ol mterest under RPC 1.7 cannot be
curcd by simply adopting the sort of cthical screen contemplated by the trial
Judge. RPC 1.10(c) provides thal where one lawyer is disqualified from a
representation under RPC 1.9 based on a conllict arising [rom a prior
representation, other lawyers within the same {inn may undertake representation
il “the personally disqualificd lawyer 1s timely screened [rom any participation in
the matter and is apportioned no part of the fee therefrom.” RPC 1.10(e). RPC
1.10 makes no similar provision lor cthical screening where disqualification 1s
bascd on a concurrent conflict under RPC 1.7,

The cthical screening procedure provided in RPC 1.10(¢) provides a
mechanism [or protectng the conlidential information of a prior cliecnt. RPC
1.10, Comment 9. Accord SK Handtool Corp. v. Dresscr Indus., Inc., 246 111,
App. 3d 979, 991 (1st Dist. 1993) (rccognizing cthical screenmg as a mechanisi
“to rebut the presumption of shared conlidences between a newly associated
attorncy and his new [irm”). The procedure provides an eflective safeguard

because the newly-associated atlorney who representicd—and owes a duty of
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loyalty to—the prior client is screenced [rom participating in his or her new firm’s
handling ol the matter.

But an cthical screen cannol provide an elfective safeguard in the case of
concurreni conllicts because “a [irm of lawyers 1s essentially one lawyer [or
purposcs ol the rules governing loyalty (o the client.” RPC 1.10, Cormnent 2.
That 1s, when the Public Defender 1s appointed (o represent a delendant, the
duty ol loyalty 1s owed by cvery attorney within the oflice, not just the atlorney
dircctly assigned (o handle the case. Becausce the duty of loyaltly to a current client
cnlitles “cach client... (o be mformed of anything bearing on the representation
that might alfect that client’s interests and... to expect that the lawyer will use that
mlormaton (o that client’s benefit” (RPC 1.7, Comment 31), an cthical screen
docs not amclioratc the potential conllicts arising {rom concurrent representation
ol muluple codelendants. Accord Concat LP v. Unilever, PLC, 350 F. Supp. 2d
796, 822 (N.D. Cal. 2004)(“Although an cthical wall may, in certain limited
circumslances, prevent a breach of conlidentiality, it cannot, in the absence of an
mlormed watver, cure a law f[irm's breach ol its duty of loyalty (o its client.”)

In any cvent, cven il an cthical screen could theorcetcally protect against
conllicts ansing under RPC 1.7, it cannot do so in the context of the Office of the
Public Delender. As discussed above, the Public Delender alonc is appointed o
represent a delendant under the Act. The Public Delender alone has the
authority to appoint assistant public delenders, who serve at her pleasure, and to

assign cascs 10 them. While 1t might be possible to screen one assistant defender

131589392v1 0993545
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from another in a given case, the Public Defender’s statutory role precludes any
possibility ol screening the Public Delender herscll [rom any case to which she 1s
appointed.

Accordingly, when a conllict of interest precludes the Public Delender as
an individual [romn representing a defendant, the entire Law Office of the Public
Declender is similarly conflicted out and separate representation 1s warranted.

II. 'Where the Public Defender advises the trial court early in a case—and

especially prior to appointment—that a potential conflict precludes joint
representation, public policy requires appointment of separate counsel.

In [inding the Public Defender in contempt [or refusing the appointment
to represent Mr. Cole in the present case, the trial judge held that the Public
Dclender “lailed to provide any substantial basis that a per s¢ or a concurrent
conllict of mterest existfs].” (C206.) The trial judge’s oral comments reveal that,
belore he would recognize a disqualifying conllict, he would have required
“concrete evidence of a direct conflict.” (Tr. May 10, 2016 at 17:15.) To cnsure
the ability of appointed counsel to comply with their ctlucal responsibilitics and
to prolect the rights of their indigent clients, an attorncy must not be required
cither: (1) to provide “concrele evidence” explaining why a conlflict exists and (2)
Lo wait for an actual conlflict to allirmatvely matcrialize before acting proactively
Lo avoid polential conflicts.

A Counsel’s representation that a disabling conflict exists must be
enough.

Dclensc counscl has an cthical obhigation to avoid conllicting

represcentations and (o advise the court promptly when a conllict of interest

9
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arises, regardless of the type of conlflict. Cuyler v. Sullivan, 446 U.S. 335, 351
(1980). As the Supreme Court ecmphasized in Holloway v. Arkansas, “an
‘altorncy representing two delendants in a criminal matter is in the best position
prolcssionally and cthically (o determine when a conflict of interest exists or wll
probably develop in the course of a trial.”” 435 U.S. 475, 485 (1978), quotng
State v. Dawvis, 110 Ariz. 29, 31, 514 P.2d 1025, 1027 (1973). Here, howevcer, the
trial court ignored the Public Defender’s prolessional and cthical judgiment,
mnstcad demanding “concrele evidence of a dircet conflict.” (Tr. May 10, 2016 at
17:15.) The mtrusion of such a standard upon the attorney-client privilege and
the attorney’s cthical duty of conlidentiality 1s wholly unwarranted where the
Public Dclender’s role as an ollicer of the court is sullicient to insure a genuine
basis for claiming a conflict.

1. Courts should defer to counsel’s representation, as an

officer of the court, that a conflict exists or is likely to
develop.

As the Unmited States Supreme Court recognized in Holloway, attorneys
arc ollicers ol the court and their representations (o the court are ““virtually made
under oath.” 435 U.S. at 486, quoting Statc v. Brazlc, 226 La. 254, 266 (1954).
Morcover, “defense attorneys have the obligation, upon discovering a conllict ol
micrests, (o advise the court at once of the problem.” Id. at 485-86. These
ailorneys arc m the “best position prolessionally and cthically to determine when
a conllict of interest exists or will probably develop in the course of a trial,” and

they should be taken at their word. Id. at 485. Thus, the “ Holloway Court
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dcflerred to the judgment of counsel regarding the cexistence of a disabling
conllict.” Mickens v. Taylor, 535 U.S. 162, 167-68 (2002).

Accepting counscl’s representations at [ace value, without requiring more
detaled substantiation, presents risks that “otherwisc unscrupulous delense
attorneys might abusc their ‘authority [to identfy the existence or risk ol a
conllict],” presumably for purposcs ol delay or obstruction ol the orderly conduct
of the wial.” Holloway, 435 U.S. at 486. Bul the “abundant power [of the courts]
to deal with attorneys who misrepresent lacts” 1s sullicient to address these risks.
Id. at n.10. The “considered representation regarding a conflict in clients’
micrests [imade by counsel as| an officer of the court... should be given the weight
commensurate with the grave penaltics risked [or misrepresentation.” Id. at n.9.

Accordingly, for reasons the Holloway court cxpressly deemed persuasive,
“most courts have held that an attorney’s request [or the appomntment of separate
counscl, based on his representations as an oflicer of the court regarding a
conllict ol mterests, should be granted.” Holloway, 435 U.S. at 485-86. This
Courl should likewise so hold.

2. Requiring “concrete evidence” detailing the potential or
actual conflict improperly intrudes upon the confidential
and privileged attorney-client relationship.

Rather than give the Public Delender’s representations regarding the
conllict appropriatc weight, the trial court here complained that the Public
Dclender failed to present “concrete evidence of a direct conflict.” (Tr, May 10,

2016 at 17:15.) In Holloway, the Suprecme Court acknowledged that an argument
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could be made that “defense counsel might have presented the requests for
appointment ol scparale counsel... in greater detail” (7d. at 485)—that 1s, that
delense counsel might have presented more “concrete evidence” ol the potental
conllict. Yet the Supreme Court in Holloway also recognized that “delensce
counscl was confronted with a risk of violating, by inore disclosure, his duty of
conlidentiality to lus clients.” Id. Thus, while not [oreclosing “a trial court from
cxploring the adequacy ol the basis of delensc counsel’s representations
regarding a conllict ol mterests,” the Holloway courl made clear that such an
cxploration may not “improperly requirfe} discloswre of the conflidential
communications ol the client.” Id. at 487.

Consistent with Holloway, the Public Defender here declined “1o go into
discovery or possible conversations that have (aken place between the attorneys
and the clients,” noting that domng so would require her to “reveal| | something
that the Court should [not} be aware of.” (Tr. May 10, 2016 at 13:16-17.) She
cmphasized that she could not reveal privileged information learned [rom her
cxisting clicnts (Ms. Cole’s codelendants) in order to more [ully describe the
specilic conllicts precluding her representation ol Ms. Cole. (Tr. May 19, 2016 at
7:15-18.) As a matler ol legal cthics, this was preciscly correct.

The (rial court’s insistence on concrele, substantive detail to justily the
asscrted conflict—and its decision (0 hold the Public Defender in contempt for
rcfusing (o accept an appomtment bascd on a conllict that she could not cthically

describe in greater detall—creates dangerous threats both to counsel’s ability to

12
131589392v1 0993545

12F SUBMITTED - 1799923462 - KIMJANSEN - 02/01/2017 03:44:27 PM DOCUMENT ACCEPTED ON: 02/21/2017 03:00:51 PM



120997

satis{y the cthical duty of conlidentality and (o defendants’ entidlement to the
protection of the attorney-client privilege. Such a rule places these critical
protections in dircet competition with defendants’ constitutionally guaranteed
right (o conllict-lree counscl.

As this Court has recognized, the “attorney-client privilege 1is the oldest of
the privileges lor conlidential communications known (o the common law.”
Pcople v. Radojcic, 2013 1 114197, 139. “The purposc of the privilege... 15 to
encourage and promotce full and [rank communication between the client and his
or her attorney, without the [ear that conflidential information will be
disscimmated (o others.” Id. The privilege rests on both: (1) the attorney’s need
“to know all (hat rclates to the client’s reasons [or secking representation” il the
atlorney is (o carry out her or his responsibilitics to the client; and (2) the client’s
nced o be “[ree [rom the consequences or the apprehension of disclosure” so
that the chient can confide frecly and fully in his or her attorney. Upjohn Co. v.
United States, 4149 U.S. 383, 389 (1981). Accord People v. Knuckles, 165 111. 2d
125, 130 (1995) (“raison d’étre of the privilege 1s (o secure [or the chient the
ability to conlide [reely and [ully in his or her attorney”).

The abihty of attorneys and their clients to engage mn [ull and [rank
communication is also promoted by the attorney’s cthical duty ol confidentiality.
In re Marriage of Decker, 153 1. 2d 298, 314 (1992). Subjcct to limnited
cxceptions, the duty ol conlidentiality prolubits an attorney [rom disclosing

mlormation related to the representation of a client absent the client’s informed
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conscnt. RPC 1.6. The duty of confidentiality applics cven more broadly than the
attorney-client privilege, protecting clients from disclosure “not only during
judicial proccedings, but at all times,” and protecting a “client’s sccrets, as well as
conlidences” (In re Marriage of Decker, 153 1. 2d at 314), including all
“informaton rclating o the representation of a client” (RPC 1.6(a)). The
assurancc ol conlidentality “contributes to the trust that is the hallmark of the
client-lawyer relationship.” RPC 1.6, Comment 2.

Court-appomted counscl like the Public Defender lace daunting
challenges when working (o build this essential trust with indigent clients. “It 1s no
sceret (hat indigent clients ofien mustrust the lawyers appointed to represent
them.” Jones v. Barnes, 463 U.S. 745, 761 (1983) (Brennan, J., dissenting).
Indigent chents do not have the luxury of sclecting the attorncy with whom they
[eel most secure but, instead, must accepl counscel appointed by the court with
whom they may have little or no rapport. Heavy cascloads [requently constrain
the amount ol e cven the most diligent and tireless cowrt-appointed attorney
will be able to devole to communicating—and building trust and rapport—with
clients. Rodncey J. Upholl, The Crimunal Delense Lawyer As Eflective
Negouator: A Systcimie Approach, 2 Clinical L. Rev. 73, 80 (1995). “Myths and
preconceptions about appomted counsel may further [uel clients’ anxictics.” Id.
Sce also Robert A. Burt, Conflict and Trust Between Attorney and Chent, 69
Geo. LJ. 1015 (1981) (dctailing numcrous [aclors that impede the development

ol trust between cerinunal defendants and appointed counscl).
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Given the indisputable importance of trust in the altorney-clicnt
relationship, and recognizing the barriers (o trust that indigent clients and
appointed counscl must alrcady overcome, scrupulous prolection ol both
conlidentality and the attorney-client privilege is indispensable if the attorney-
client relationship is (o function properly. A rule that requires appomted counsel
Lo provide “concrete cvidence” detailing the circuinstances giving rise (o a conllict
ol mtcrest, as the (rial court required here, would be destructive ol the
confidential attorney-client relationship. Having developed the trust necessary 1o
communicate candidly with counsel, and having lcarned through those candid
conversations (hat the appointed attorney [aces an cthical conflict, the indigent
clhient s thrust by this “concrete evidence” standard onto the horns ol a dilemma:
the client must cither sacrifice confidentiality and waive the attorney-client
privilege attached (o her communications with counsel or, 1o preserve that
conlidentiality and privilege, she must lorfeit her right to conllict-lrce counsel.

The dilemma would be even sharper where (he client’s confidential
communications with counscl arc potentally incriminating in some way.
Requiring disclosure ol such communications in order to satisly a (rial judge ol
the existence or risk ol a conllict places the defendant’s Sixth Amendiment right
to conllict-Irce counscl m (ension with the defendant’s Filth Amendinent
protecction against compelled incrimination. As the United States Supreme Court
recognized, “[sluch compelled disclosure creates significant risks of unfair

prejudice, especially when the disclosure 1s to a judge who may be called upon
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later to imposc sentences on Lhe altorney’s clients.” Holloway, 435 U.S. at 487
n.11. Such a choice 1s untenable.

A rule requiring counscl to disclose “concrete evidence” detailing the
naturc ol a conllict poscs still further problems in the casc of joint representation
because such a rule threatens a direct conflict between one chient’s riglit o
conlidentiality and another client’s right (o conllict-Irec counscl. For example, say
counscl represents (wo defendants charged jomntly for the saime crime. Client A
reveals [acts o counscl that would support Chent B’s alibi defense but which, if
revealed, would signilicantly strengthen the prosccution’s case against Chent A.
The two clients’ micrests arc indisputably in conllict under these [acts and
counscl’s loyalty to cach client 1s necessarily compromised.

A rulc requiring counscl (o provide “concrete evidence” sullicient (o
satisly the trial judge of the cxistence of this conllict, however, places counsel in
an ctlucally impossible position. To prolect Client B’s right to conflict-free
counscl, the appointed attorncy would be lorced to breach her duty of
conlidentality to Client A and lorfeit Clhient A’s attorney-chient privilege. To
protect Client A’s conlidential and privileged information, the appointed atlorney
would be required to forfeit Chient B’s right to conllict-free counsel. Neither
option 1s consistent with counsel’s ethical obligations. A rule cllcctively
mandating a breach ol counscl’s cthical dutics must be emphatically rejected.

Here, the Public Delender advised the trial court that, as a result of her

appomtment (o represent Ms. Cole’s codelendants, the Public Defender had
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“received discovery that contains information about Miss Cole.” (Tr. May 10,
2016 at 14:24-15:1.) The Public Delender [urther asserted that she could not
provide more specific detail regarding the conllict between Ms. Cole and her
codelendants without violating her duty of conlidentiality to those codefendants.
By insisting upon “concrete evidence” of the conflict, the (rial judge asked the
Public Dclender to choose between her existing clients’ rights o confidentiality
(and the privilege protecting their confidential information) and Ms. Cole’s right
o conllict-frec counscl.

Bccausce the Public Defender conscientously complicd with her ethical
obligations (o all of the defendants, we do not know the precisce naturc ol the
conllict revealed by counscel’s communications with the codefendants. But we do
know that, in the Public Defender’s considered judgment, joint representation of
Ms. Cole and these other codelendants creates a concurrent conllict of mterest
for the Public Delender. Under Holloway, that is enough (o require separale
counscl. 435 U.S. 486, n.9 and n.10.

A delendant’s right o conflict-free counsel cannot be contingent on
counscl’s willingness (o violate that delendant’s or his or her codefendants’ right
to conlidentiality or their waiver of their attorney-client privilege. Accordingly,
thus Court should hold that when an attorney appointed (o represent an indigent
dcfendant promptly adwviscs the tial court that conflidential attorney-client

communications reveal a conflict of interest under RPC 1.7, the trial court must
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accept counscl’s representation as an oflicer of the court and promptly appoint
scparale counscl.

B. Counsel who timely raises a potential conflict of interest prior to
trial should not be compelled to jointly represent codefendants.

In (he context of an incllective assistance claim following conviction, this
Court has recognized “two categorics ol conllicts ol interest: per sc and actual.”
People v. Taylor, 237 11l. 2d 356, 374 (2010). This distinction is only relevan,
however, “where a delendant claims mellective assistance of counsel duc to lus
attorney's conllicl.” People v. Ortega, 209 1ll. 2d 354, 364 (2004). Because the
Public Delender timely raised the potential for a conllict of interest prior (o trial—
mndeed, cven prior (0 any appointment ol counscl lor Ms. C()lC—diS(ll‘lalil‘lCZlL'lOll
was required.

1. A significant potential that a conflict might arise, even absent

an actual or per se conflict, required the Public Defender to
decline representation.

The tr1al court concluded that the appointment of counsel other (han the
Public Defender was unnceessary because the Public Defender failed (o produce
adequate evidence of a “direct conlflict.” But, as a matter ol legal cthics, a conflict
ol interest need not be “direct” before counsel 1s obligated to decline
represcntation. To the contrary, RPC 1.7 (a) provides that a concurrent conllict of
mnterest exists il either: (1) the interests of one client are “dircelly adverse” to
another; or (2) “there 1s a significant risk that the representation of one or more
chients will be materially limited by the lawyer’s responsibilitics to another client.”
(Eamphasis added.) RPC 1.7(a).

18
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Under RPC 1.7()(2), the cxistence of a disabling conllict of mterest docs
not depend on whether the substantal risk ol a material limitation actually
matcrializes; rather, whether a “substantial risk” suflicient to preclude
representation is present turns on the “likelihood that a dillerence in interests wall
cventuate and, il it doces, whether it will imaterially interfere with the lawyer’s
independent professional judgiment in considering alternatives or loreclose
courscs ol action that rcasonably should be pursued on behalf of the client.” RPC
1.7, Comment 8.

“The potential for conllict of interest in representing multiple defendants
m a crimnal casc 1s so grave,” n [act, that the comments to RPC 1.7 advise “that
ordinarily a lawycr should dechine to represent more than one codefendant.”
RPC 1.7, Conunent 23. The United States Supreme Court noted in CuyZer (hat,
in one survey, “[s]leventy percent of the public delender offices responding...
reported a strong policy against undertaking multiple representation in criminal
cascs” and “[{Jorty-ninc percent... never undertake such representation.” Cuyier,
416 U.S. at 347, n.11, ciing Lowenthal, Joint Representatuon i Crinunal Cascs:
A Critical Apprasal, 64 Va.L.Rev. 939, 950, and n. 40 (1978).

In light of thus concern, the Ohio Supreme Court’s Board of
Commussioncrs on Gricvances and Discipline has advised that “ordinarily
dcelense counscl should decline (o act for more than one of scveral co-defendants
cxcepl in unusual situations,” such as where “it 1s clear”: (1) that no conllict is

likely o develop at trial, sentencing, or at any other time in the proceeding;” or
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(2) “that common representation will be advantageous Lo cach of the co-
delendants.” Supreme Court of Ohio, Board of Commissioners on Grievances
and Discipline Op. 2008-4 (“Olio Op. 2009-4”) at 7. In cither case, cach
codelendant’s informed consent must be made a matter ol record. 1d.

When an incllective assistance claim is raiscd [ollowing conviction, the
trial or reviewing court has the benefit of hindsight in assessing whether the
cxistence of an actual or per se conflict tainted the proceedings. Sce Wheat v.
.5, 486 U.S. 153, 162 (1988). The nal court docs nol enjoy this benelit when
cvaluating a potential conllict prior (o trial and must instcad address the 1ssuc,
“not with the wisdom ol hundsight alter the trial has taken place, but in the
murkicr pre-trial context when relationships between partics are seen through a
glass, darkly.” Zd.

Notably, this Court has cxplicitly rejected the assumption “that courts can
always dclernune in a delinite, precise manner whether a conlflict or potential
conllict ol mterest exists” prior to trial. People v. Holmes, 141 111, 2d 204, 223
(1990). As the United States Supreme Court has so aptly explained:

The likelihood and dimenstons ol nascent conflicts ol interest are

noloriously hard to predict, cven [or thosc thoroughly famliar with

crimunal trials. It 1s a rarc attorncy who will be fortunate enough to

lcarn the entire truth from his own client, much less be fully

appriscd belore trial of what cach ol the Government's witnesses

will say on the stand. A [ew bits of unforescen (estimony or a single

previously unknown or unnoticed docurnent may signilicantly shift

the relationship between multiple defendants. These

unpondecrables arc dillicult cnough for a lawyer 1o assess, and even

morce dillicult to convey by way of cxplanation (o a criminal
defendant untutored n the mcectics ol legal ethics.
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Wheat, 486 U.S. at 162-63. Thus, disqualilication is approprialc, cven absent an
actual or per sc conllict, “where a potential for conflict exists which may or may
not burgcon into an actual conllict as the rial progresses.” Id. at 163.

Even when a delendant wishes (o waive a polential conllict of mterest,
both Wicat and Holmcs aflord a (rial court “substantial lattude” to disquahfy
counscl il the court [inds that the potential for conllict is suflicient (o override the
delendant’s constitutional right to counscl ol his or hicr own choosing. Wheat,
486 U.S. atL 163; Holmcs, 141 11l. 2d at 223. That is, disqualilication may be
required under Wheat and Holines based on (he potential for a conlhict of
mterest even if the mformed delendant wishes to knowingly waive that conflict
and the disqualification deprives the defendant of his choice of counsel. If
disqualification may be required cven in the [ace of a knowing waiver, then
disqualification must be required here where Ms. Cole never expressed any
willingness Lo waive the potential conllict and nothing in the record remotcly
suggests that the Public Delender was Ms. Cole’s counsel of choice. Under these
circunstances, Holloway controls and required the appointment of scparaltc
counscl.

2. Joint representation over a defendant’s timely objection is
effectively treated as a per se conflict of interest.

Even il this Court were (o [ind the actual or per se conllict distinction
rclevant here, this Court should hold, consistent with its precedents, that a per se

contlict ol interest exists where: (1) a single altorney represents (or is asked to
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represent) multiple defendants; and (2) that atorney timely advises the trial court
that a conllict of intcrest exists which prevents the altorney [rom cthically
procceding with such joint representation.

To be sure, the concurrent representation ol multiple codelendants by a
singlc allorney is not, on ils own, a per sc violation of the constitutional guarantee
ol cllective, conllict-free counscl—both the United States Supreme Court and this
Court have so held. Holloway, 435 U.S. at 482; Pecoplc v. Taylor, 237 1ll. 2d 356
(2010); People v. Orange, 168 111, 2d 138, 156 (1995); Pcoplc v. Vrner, 74 111. 2d
329, 373 (1978). Bul this docs not mcan that joinl representation by a single
attorncy can never give risc Lo a per sc conllict.

In 7aylor, Orangc, and Vrmer, thus Court addressed the standards that
apply when a potential conflict of mtcresl 1s nof brouglit to the attention of the
rial court prior (o (rial but instead 1s raised in the context of an mcllectivencss
claim. Once trial has alrcady occurred, the conllict of interest analysis logically 1s
no longer concerned with whether there 1s a “substantal risk” that a conflict will
malcrialize at trial but whether any such risk actually materialized. Thus, to
prevail on an incllecuvencess claim under such circumstances, a delendant must
demonstrate that “an actual conllict of interest manifested at trial” that adverscly
allected counsel’s perlormance. Taydor, 237 11l. 2d at 376; Orange, 168 1l1. 2d at
156; Viancer, 74 111 2d at 341.

Bul that standard docs not apply where the delendant advises the (rial

court of the possibility ol a conflict prior to trial. A (rial court has a “duty to
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refrain from embarrassing counscl in the defensc ol an accused by insisting, or
indced, even suggesting” the concurrent representation of codefendants where
the possibility that the defendants’ interests “mmught diverge” 1s brought to the
court’s attention. Holloway, 435 U.S. at 485, quoting Glasscr v. United Statcs,
315 U.S. 60, 71(1942) (cimphasis in Holloway). “If counscl brings the potental
conllict (o the attention of the trial court at an carly stage, a duty devolves upon
the trial court (o cither appoint separale counscel or (o take adequate steps Lo
ascertain whether the risk ol conllict was (00 remote Lo warrant scparale counscl.”
Pcoplc v. Spreitzer, 123 111. 2d 1, 18 (1988).

In Spreitzer, this Court reilerated that multiple representation in and of
iscll1s not a “per s¢” conllict; rather, “it 1s the attorney’s contemporancous
allcgations of a conllict and not the mere presence of multiple representation
which gives risc (o the trial cour’s duty” (o take remedial action. Zd. This [raming
of the 1ssuc strongly implics that this Court considers multiple representation
when coupled with a contemporancous, tmely allegation of conflict (o be a per s¢
conflict of interest. Indeed, in evaluating an inceflcctve assistance clanm, this Court
applics the same standard where a pre-trial objection to multiple representation
was raiscd as it applics Lo any other per se conflict: reversal ol a conviction “docs
not require a showing that the attorney's actual performance was in any way

allceted by the purported conflict.” Id.
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3. Recognizing a per se conflict when counsel timely objects to
joint representation is consistent with the ethical rules.

Whether this Court looks (o the distinction between actual and per se
conllicts or holds (as Holmes dictates) (hat only a potential conflict need be
shown, a rule requiring scparaic counscl in the [ace of a timely objection (o joint
representation will align the (rial court’s duly (o appoint scparate counsel with
counscl’s cthical duty to decline representation in the lace of a significant risk that
the “lawyer’s ability to consider, recormmnend or carry oul an appropriale coursc
ol action lor the client will be materially limited as a result of” (RPC 1.7,
Comnent 8) dutics owed (o a codelendant.

“IA] possible conflict inheres in almost cvery mstance of multuple
representation.” Cuyder, 446 U.S. at 348. As an cthical matter, again, “[t]he
potental for conflict of inlerest in representing multiple defendants in a criminal
casc 1s so grave that ordinarily a lawyer should decline to represent more than
onc codefendant.” RPPC 1.7, Comment 23.

The RPC recognizes that the “mere possibility of subscquent harm” docs
not crcate a disabling conflict. RPC 1.7, Comment 8. Rather, for cthical
purposcs, the lawyer must weigh the “the likelihood that a diflerence in interests
will cventualte and, if it docs, whether it will malcrially interfere with the lawyer’s
mdcpendent professional judgment in considering alternatives or foreclose
courscs ol action that rcasonably should be pursucd on behalf of the clhient.” Zd.

Although the Supreme Court has indicated that, for Sixth Amendment
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purposes, the trial court may decline o appoint scparate counscl 1f the risk of a
conllict is “too remote” (Holloway, 435 U.S. at 484), such a situation will be
exceedingly rare. “[M]aterial limitation conllicts of interest wall frequenty occur”
when a single attorncey jointly represents multiple codelendants, and the conllicts
that arisc “would be extremely dillicult for a lawyer (o amcliorate under the
requirements ol [RPC] 1.7(b).” Ohio Op. 2008-4 aL 5.

Oncce an attorney concludes that it 1s sulliciently likely that his or her
representation will be matenally limited by the lawyer’s responsibilitics (o another
client, however, the attorney may only continug (o represent the client if, mter
aliz: (1) the client provides informed consent; and (2) “the lawyer rcasonably
believes that the lawyer will be able to provide competent and diligent
representation (o cach allected client.” RPC 1.7(b)(1), (b)(4). If counsel alleges
that a conflict prevents the attorney [rom representing both clients, then it is clear
that the chent has not provided iformed consent, the attorney has concluded
that she or he cannot provide competent and diligent representation, or both,

A rule inding (hat scparate counscl is required when counsel objects to
multiple representation based on a potential conllict gives proper delerence—as
Holloway requares—Lo tlic allorney’s profcssional judgment in determining
whether competng interests are likely (o materially limit his or her representation
under the RPC. Not only 1s thic attorney “in the best position prolessionally and
cthically to determine when a conllict ol interest exists” (Holloway, 435 U.S. at

185, quoting Davis, 514 P.2d at 1027), but, in [act, the attorney is the only person
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at all able to determine whether or how compeling interests arc likely to allect
her or his own judgment. A trial judge’s conclusion that counsel’s judgment will
not be compromisced is likely to be litdle comlort (o an indigent defendant where
counscl has alrcady indicated his or her own beliel o the contrary.

By explicitly recognizing the necessily ol separate counscl—and permutting
the Public Delender to decline representation—where jomt representation is
coupled with an attorney’s timely objection, this Court would align the obligations
of counscl and the trial court: in thosc circumstances where the attorney has an
cthical obligation to decline representation, the trial court would have an
obligation to appoint scparate counscl. Such a rule would avoid the dilemma
faced by the Public Delender in thas case, who was forced to choose between
violating a dircct court order and violating her cthiucal obligations.

4. ‘Waiting for an actual conflict to materialize at trial before
appointing separate counsel would be contrary to sound
public policy.

Not only would requiring scparate counsel in these circumstances
harmonize the trial court’s dutics with counsel’s cthical obligations, such a
requircmcent 1s also supported by public policy. As this Court’s jurisprudence
makes clear, 1l jomt representation of multiple defendants over an objection docs
not automatically require separate counscl and 1s not a per sc conllict of interest,
then a defendant wall be entitled (o relief from a later conviction only if the

dclendant can show that an actual conflict of interest manilcsted at trial. Orange,

168 I11. 2d at 156. But waiting [or an actual conllict of interest to manilest itsell at
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trial is not only inconsistent with RPC 1.7(a)(2), it also results in unnceessary
harm (o both the defendant and the judicial process.

Promplly providing scparatc counscl when counscl raises the issue carly in
the proceedings will “prove salutary not only (o the administration of justice and
the appcarance of justice but the cost of justice.” Fed. R. Crim. P. 44, Nolcs of
Advisory Committce on Rules—1979 Amendinent, quoting [ /iuted States v. Mari,
526 F.2d 117, 120 (2d Cir. 1975) (Oakes, J., concurring). If the actual conflict
malcrializes during trial or prior (o trial, at the very least the trial isell will need (o
be continued so that newly appointed counscl will have an opportunity to get up
to spced belore taking over the representation. Alternatively, a mistrial may be
nccessary, not only delaying that ultimate outcome of the prosccution, but also
rendering any (rial procceedings up to that point a waste ol judicial resources that
will nced (o be repeated with new, conllict-free counscl. That delay and waste of
resources arc [urther multiplied if the conflict 1s remedied only upon appeal from
a conviction. And “by the tme a casc such as the present onc gets to the appellate
level the harm (o the appearance of justice has alrcady been done, whether or not
reversal oceurs.” Id.

The delay occasioned by waiting for an actual conllict to materialize 1s not
only harmlul (o the administration, appcarance and cost of justice, but is directly
harmlul to the defendant. The right to a speedy trial, guarantceed both by the

Conslitution and by statute, 1s dimimished when delendants are forced (o endure
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continuances, mistrials, and cven appeals before finally receiving a proper (rial
with the assistance ol conllict-free counscl.

Of graver concern, however, is the [act that “actual conflicts” do not always
malcrialize in ways that are casy (o discern. As discussed above, where
codclendants are represented by the same attorney, cach delendant’s ability to
[ully and [rankly communicate with counscl is nccessarily challenged. Client A
may posscss information about Client B that may be benelicial (or detrimental) (o
Client. A’s own defense. An actual conflict might materialize at trial—through
[aalure 1o call or cross-cxamine a particular witness, [or cxample—but, il counscl
scrupulously honors her duty of conlidentiality (o Chient A, ncither Client B nor
the court may cver have sullicient facts to recognize the conflict.

Indced, cven counsel may never [ully learn the [acts giving risc (o a
conllict il counscl’s divided loyalty inhibits a client [rom fully sharing the relevant
mformation. The Supreme Court has recognized that criminal defendants often
“fail o provide complete and accurate versions ol cvents (o altorneys, cspecially
at the carly stages of representation when the attorney-client relationship has just
been lormed.” Tigran W. Eldred, The Psychology of Conllicts of Intercst in
Crirminal Cascs, 58 U. Kan L. Rev. 43, 52 (Ocl. 2009), ciung Wheat , 486 U.S. at
162.

The barriers to trust that inhibit communication between appointed
counsel and cven a single chient can only be exacerbated by counsel’s scparate

loyalty (o a codclendant. Once one client shares such information with counsel,
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counsel’s duty of confidentiality to that client “will dircctly collide with [counsel’s]
duty to keep the other client informed about material aspects ol the matter.”
Lawrence J. Fox and Susan R. Martyn, Red Flags: A Lawyer’s Handbook on
Lcgal Ethics (Excerpts), S1096 ALI-ABA 37, 39. A client can hardly be laulted
for being reticent o share information bearing on a codelendant knowing her
counscel has a duty to keep that codelendant fully imlormed. Alternatively, if
counsel preserves cach codelendant’s confidences from the odicr, neither
codclendant will be [ully inforimed. And if, as here, counscl has alrcady advised
both her client and the court of her behef that she is laboring under a conllict of
mtcrest, 1l is all but unfathomable (o imagine that any chient would [ecl [ree to
communicatc openly with counsel going forward, however unconvinced ol the
conflict the tnal judge may have been.

As the United States Supreme Court obscerved in Holloway, “in a casc ol
Jomt representaton ol conflictng interests the evil—it bears repeating—is in what
the advocalte inds himsell compelled to refram [rom doing, not only at trial but
also as (o possible pretrial plea negotiations and 1 the sentencing process.” 435
U.S. at 190. “[Alssess[ing] the impact ol a conllict ol mnterests on the attorney’s
oplions, tactics, and decisions in plea negotiations,” the Supreine Court warned,
“would be virtually impossible.” Zd. at 491. Where counsel indicates, as here, that
a conflict exists or 1s likely (o arise, the most cxpedient course for all involved is
lor the court to accept counscl’s representation as an oflicer of the court and

appoint scparalc counscl.
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Accordingly, this Court should cxplicitly hold that a per sc¢ conllict exists
where counsel is compelled (o jointly represent multiple codelendants despite a
timcly objection that a conllict of interest exists or will likely develop in the
coursc of a trial.
III.  The Public Defender’s refusal to accept appointment was not

contemptuous but, rather, the only appropriate means to fulfill her ethical
obligations.

Finally, the (nal court’s belief that the Public Delender should have
accepled the appointiment and waited to appeal the trial judge’s inding untl
“alter a judgiment on a [inding of guilt” is incompatble with the Public Defender’s
cthical obligations. (Tr. June 15, 2016 at 14:8-10.) An appcal [ollowing a {inding
ol guilt—assuming such a [inding were cver reached—would address only the
question of whether the multple representation deprived Ms. Cole ol her Sixth
Amendment right to the clfective assistance ol counsel. Such an appcal would do
nothing to ensurc the Public Delender’s ability (o comply with her ethical
obligations.

The “breach ol an cthical standard does not necessarily make out a denial
of the Sixth Amendment guaranice of assistance of counscl.” Nix v. Whiteside,
A75 U.S. 157, 165 (1986). Accord Peoplc v. Brighan, 151 111, 2d 58, 71
(1992)(dclendant not deprived of the cllective assistance ol counscl despite his
attorney’s suspension for failurce o pay bar ducs). Cascs like Holloway or

Spreitzer, Mickens or 1aylor, cstablish standards necessary “to assure vindication
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of the defendant’s Sixth Amendment right to counscl,” not “to enforce the
Canons ol Legal Lthics.” Mickens, 535 U.S. at 176.

If counscl believes that a concurrent conflict of interests cxists or 1s likely
(o arisc, then simply accepting the appointment and waiting unul trial has
concluded o appeal docs nothing to shicld the client from counsel’s conflict.
Even if the appellate courl agrees that separate counsel should have been
appointcd and awards the delendant a new trial, the delendant will alrcady have
gonc (hrough an cntire trial, conviction, sentencing, appcal, and perhaps lengthy
incarceration before {inally sccuring a trial with conllict-lree counscl. By that
stage, information may alrcady have been revealed (o the court (through tral
cvidence, a presentence investigalion report, or perhaps a statement in allocution)
or (o a codclendant (in the process of developing a joint defensc strategy) that
conllict-free counscl might have advised against disclosing. A delendant cannot
take that imformation back through an appcal following a conviction. Nor can an
appcllate reversal undo the tme lost (o the initial trial and appcal. Undoing the
final judgment will not undo all of the harms of procceding (o trial despite a
disabling conllict.

Wlhile a lawyer has an cthical “duty to uphold legal process,” a lawyer also
has a “duty, when necessary, (o challenge (he rectitude of oflicial action.” RPC
Prcamblc, Comument 5. “[D]illicult cthical problems” can arise—as they did
here—where (he attorney must struggle (o harmonize her “responsibilitics to

clients, to the legal system and to [her] own interest in remaining an cthical
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person.” Id., Comment 9. “Avoiding a conllict-of-intcrest situation is in the [irst
instance a responsibility of the attorney.” Fed. R. Crim. P. 44, Noles of Advisory
Commilice on Rules—1979 Amendment.

This Court should hold that, where counsel i1s aware of a disabling conflict
ol intcrest, counsel properly complics with her ethical obligations by refusing an
appomiment and mmincediately appcaling (the resulting order holding her

conlcmpl.

CONCLUSION

For the lorcgoing rcasons, the amici curiac respectfully suggest that thas
Court should adopt a rule requiring the appointment ol separate counscl and
permittung the Public Delender (o refuse or withdraw [rom an appointment (o
represent muluple delendants where the Public Delender advises the court that

Joint representation presents a non-trivial potential that a conflict ol mterest might

arisc.
Respectully submutted,
Dated: February 1, 2017 /s/ Kimberly A. Janscn

Kimberly A. Jansen

Leigh C. Bonsall

HINSHAW & CULBERTSON, LLP
222 North LaSalle Street, Suite 300
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312-704-3000

kjansen@hinshawlaw.com
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