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ARGUMENT

The Board did not clearly err in determining that the University
committed an unfair labor practice by failing to comply with the July 2017 and
March 2018 arbitration awards. Specifically, the Board correctly determined
that the March 2018 award was valid and binding because the arbitrator did
not exceed his statutory or contractual authority when he issued that award.
The arbitrator had statutory authority to retain jurisdiction to resolve disputes
over the implementation of the award because the legislature did not deprive
arbitrators of that widely recognized authority when it transferred the
responsibility for enforcing arbitration awards from the courts to the Board.
Moreover, the arbitrator’s decision about the scope of his contractual authority
drew its essence from the CBA, as it was supported by the CBA’s terms and
accorded with well-settled presumptions about the contracting parties’ intent.
The Board thus appropriately reviewed the factual findings in the March 2018
award under the deferential standard mandated by this Court and refused to
consider evidence that was not before the arbitrator.

In response, the University argues that the arbitrator lacked statutory
authority to retain jurisdiction over the implementation of the award because
the Illinois Educational Labor Relations Act (“Act”) vests the Board, rather
than the courts, with the responsibility to review a party’s compliance with an
arbitration award. Univ. Br. 4-6. The University concedes that an arbitrator

may retain authority to correct errors or clarify ambiguities in an award but
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maintains that an arbitrator may not decide if a party has complied with the
terms of that award. Id. at 7. The University also argues that the arbitrator
exceeded his contractual authority by ruling on his own jurisdiction, even
though the CBA incorporated the American Arbitration Association (AAA)
rules that allow arbitrators to do so, because it did not agree to arbitrate its
compliance with an award and retained its statutory rights in the CBA. Id. at
7-9. But the University’s statutory arguments rest on a misreading of this
Court’s precedents, while its contractual arguments overlook the deference
accorded to the arbitrator’s interpretation of the CBA and fail on their own
terms. This Court should therefore affirm the Board’s decision.
L This Court should review the Board’s final decision for clear
error and give substantial weight to its interpretation of the

Act.

The Board’s final decision should be reviewed for clear error because it
determined the legal effect of a set of undisputed facts when it concluded that
the University committed an unfair labor practice by failing to comply with the
July 2017 and March 2018 awards. See Bd. of Educ. of City of Chi. v. Ill. Educ.
Labor Relations Bd., 2015 IL 118043, 1 16; see also Univ. Br. 1 (stating facts
are “undisputed”). While the University is correct that subsidiary questions of
law are usually reviewed de novo, Univ. Br. 3-4; Griggsville-Perry Cmty. Unit
Sch. Dist. No. 4 v. Ill. Educ. Labor Relations Bd., 2013 IL 113721, 1 20, this
Court grants “substantial weight and deference” to an agency’s interpretation

of a statute that it administers and enforces, Citibank, N.A. v. Ill. Dep’t of
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Revenue, 2017 1L 121634, 1 39; see also Bd. of Educ. of City of Chi., 2015 IL
118043, 1 15 (“agency’s interpretation remains relevant where there is a
reasonable debate about the meaning of the statute”).

Here, the Act requires that every CBA contain a grievance resolution
procedure that provides for binding arbitration of contractual disputes, but it
does not provide for automatic review of an arbitrator’s award or define the
scope of an arbitrator’s authority. See 115 ILCS 5/10(c) (2018); Bd. of Educ. of
Cmty. Sch. Dist. No. 1, Coles Cnty. v. Compton, 123 11l. 2d 216, 226 (1988). As
a result, the Board correctly considered general legal principles concerning an
arbitrator’s authority to retain jurisdiction over an award’s implementation to
ascertain the legislature’s intent regarding an issue on which the Act is silent.
See C876-79; Dynak v. Bd. of Educ. of Wood Dale Sch. Dist. 7, 2020 IL 125062,
71 16. This Court should therefore accord substantial weight and deference to
the Board’s resolution of statutory questions about an arbitrator’s authority.
II. The arbitrator had statutory authority to retain jurisdiction to

resolve disputes regarding the implementation of the July 2017

award.

The Board correctly concluded that the Act does not deprive arbitrators
of the authority to retain jurisdiction over the implementation of an award. As
the Board explained, an arbitrator’s authority to retain jurisdiction to resolve
disputes regarding an award’s implementation “has been widely upheld,” and
nothing in section 14(a)(8) of the Act suggests that the legislature intended to

alter the scope of an arbitrator’s authority when it transferred responsibility
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for enforcing arbitration awards from the courts to the Board. See C876-79;
Board Br. 22-30. While the Act differs from other labor and arbitration laws to
the extent that it assigns the authority to enforce awards to the Board instead
of the courts, the Board properly reasoned that the difference was immaterial
here because the Board’s role under the Act was analogous to a court’s role
under those statutes. See C878-79.

The University responds that an arbitrator cannot retain jurisdiction
over an award’s implementation, except in some circumstances, because the
Act confers the Board with “exclusive” jurisdiction to resolve disputes about a
party’s compliance with an arbitration award. Univ. Br. 4-7. To begin, while
the University claims that the Board’s decision “violates the plain meaning of
the Act,” it does not, and cannot, identify any statutory provision that grants
the Board with “exclusive” jurisdiction over implementation issues. See id. at
5. The University, moreover, misconstrues this Court’s precedent.

In Compton, an arbitrator issued an award, which was then vacated by
the circuit court, and this Court identified the “sole question” before it as
whether the Act “divests the circuit courts of jurisdiction to vacate or enforce
arbitration awards in public education.” 123 Ill. 2d at 217-19. This Court
answered that question “in the affirmative,” id. at 217, concluding “that the
legislature intended to divest the circuit courts of primary jurisdiction over
educational labor arbitration awards,” id. at 221. It explained that unlike the

Illinois Public Labor Relations Act, 5 ILCS 315/8 (2018), which provides that a
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CBA'’s arbitration procedures are subject to the Uniform Arbitration Act, 710
ILCS 5/16 (2018), which, in turn, confers jurisdiction to enforce an award on
the circuit court, the Act includes no such provision. Compton, 123 Ill. 2d at
221-22. Noting the lack of any provision in the Act that allowed for review of
an arbitrator’s decision, this Court agreed with the Board that the appropriate
method for challenging an award’s validity was to refuse to comply with it and
then litigate the matter in an unfair labor practice proceeding. Id. at 224-26.
Following Compton, this Court reaffirmed that the Act divested circuit courts
of jurisdiction to review arbitration disputes while rejecting the argument that
such divestment was unconstitutional. Bd. of Educ. of Warren Twp. High Sch.
Dist. 121 v. Warren Twp. High Sch. Fed’n of Tchrs., 128 1ll. 2d 155, 161-67
(1989).

Compton and Warren Township therefore do not discuss, much less
diminish, an arbitrator’s “widely upheld” authority to retain jurisdiction over
the implementation of an award. See C876. Those decisions simply hold that
the Act divested circuit courts of jurisdiction to review arbitration disputes and
transferred that authority to the Board. The University’s reliance on the
statement that the Board has “exclusive” jurisdiction over arbitration
disputes, see Univ. Br. 4-5, thus ignores the context in which it was made.
Neither case concerned the scope of an arbitrator’s authority, and they provide
no reason to conclude that the legislature intended to constrain an arbitrator’s

traditional powers when it changed the identity of the body that reviews an
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arbitrator’s decision. Rather, this Court’s conclusion that the Act divested
circuit courts of the responsibility to enforce arbitration awards and conferred
that same authority on the Board is consistent with the Board’s conclusion
that it has the same power under the Act that courts have under the Uniform
Arbitration Act and other analogous statutes. See C878-79. And the
University does not dispute that arbitrators frequently retain jurisdiction over
an award’s implementation under those statutes. See Board Br. 24-27.
Consequently, Compton and Warren Township support the Board’s conclusion
that the arbitrator had statutory authority to retain jurisdiction over
implementation disputes.

As stated, the University does not challenge the Board’s conclusion that
arbitrators may retain jurisdiction over implementation disputes under the
Pennsylvania statute on which the Act was modeled, the Uniform Arbitration
Act, and federal law. See id. It instead argues that those resources are
irrelevant for two reasons. See Univ. Br. 6-7.

First, the University maintains that those statutes do not contain “any
provision remotely resembling section 14(a)(8)” because they provide for direct
judicial review of an arbitration award. Id. at 6. But, as the Board explained,
that difference goes to the identity of the entity responsible for enforcing an
award, rather than the scope of the authority of the arbitrator who issued it.
See C878-79; Board Br. 27-28. By transferring enforcement responsibilities

from the courts to the Board, the legislature neither added to nor subtracted

SUBMITTED - 12865071 - Frank Bieszczat - 4/7/2021 2:03 PM



126082

from an arbitrator’s authority. As a result, the cited authorities are relevant
to determine the scope of an arbitrator’s traditional authority over an award’s
implementation, which the Act left undisturbed.

Second, the University concedes that arbitrators may retain jurisdiction
to correct errors or clarify ambiguities in arbitration awards but argues that
they do not have the authority to decide if a party has complied with an award.
See Univ. Br. 7. Initially, the University’s concession that arbitrators have
authority to resolve some post-award disputes undermines its earlier argument
that the Act confers the Board with “exclusive” jurisdiction over such matters.
See id. at 4. In any event, the arbitrator necessarily resolved a disagreement
about, and thus clarified, the meaning of the July 2017 award when it issued
the March 2018 award. The arbitrator identified violations of the CBA and
ordered the University to correct them in the July 2017 award, see E846-48,
E858-63, then the Union and the University disagreed about whether the
University’s remedial efforts were sufficient to correct those violations, see
E864-65, E883, E892-94, E911-13; see also C833-53. The arbitrator therefore
clarified the meaning of the July 2017 award when he issued the March 2018
award and concluded that the University’s remedial efforts were insufficient to
satisfy the award or comply with the CBA.

In sum, the arbitrator had statutory authority to retain jurisdiction over
the implementation of the July 2017 award because the General Assembly did

not deprive arbitrators of their widely accepted authority over implementation
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issues when it transferred enforcement responsibilities from the circuit court
to the Board. Neither the Act nor this Court’s precedents provide support for
the assertion that arbitrators have less authority under the Act than they do
under other analogous statutes. And here, the arbitrator and the Board each
performed their statutory roles where the arbitrator reviewed the University’s
compliance with the CBA’s layoff provisions, see E862-63 (finding University
failed to comply with CBA when laying off Ogbaharya and Stovall), E1245-60
(finding University failed to comply with CBA when implementing July 2017
award), and the Board reviewed the University’s compliance with the Act, see
(C880-81 (concluding University violated sections 14(a)(8) and 14(a)(1)). This
Court should therefore decline the University’s invitation to alter this well-
settled arrangement.
III. The arbitrator had contractual authority to retain jurisdiction
to resolve disputes regarding the implementation of the July

2017 award.

The Board correctly concluded that the arbitrator did not exceed his
contractual authority when he retained jurisdiction over the implementation
of the July 2017 award and issued the March 2018 award. The arbitrator’s
determination of his authority under the CBA was supported by the parties’
agreement to arbitrate the remedy for any contractual violations and accorded
with the presumption that the parties intended to fully resolve the underlying
dispute absent an express reservation to the contrary. See C879-80. The CBA,

moreover, expressly incorporated the AAA rules, which permit an arbitrator to
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rule on his own jurisdiction. See C880, E105. Given the deferential standard
governing the Board’s review of the arbitrator’s interpretation of the CBA, its
conclusion that the arbitrator did not exceed his contractual authority should
be upheld.

The University argues that the arbitrator lacked contractual authority
to issue the March 2018 award because it did not agree to arbitrate the issue of
compliance with the July 2017 award. See Univ. Br. 8-9. It further contends
that the AAA rules were inapplicable because it retained its statutory rights
elsewhere in the CBA. See id. at 7-8. But, as the Board explained, see Board
Br. 32-34, both arguments lack merit.

To begin, the University fails to engage with the appropriate standard
for reviewing an arbitrator’s interpretation of a CBA. This Court has stressed
that review of an arbitrator’s interpretation of a CBA “is extremely limited,”
and that the proper inquiry is whether the arbitrator’s decision “draw[s] its
essence from the [CBA].” Griggsville-Perry, 2013 IL 113721, 11 18, 20. It is
not enough for the party challenging an arbitrator’s decision to show that it
was incorrect. Id. at 120. Rather, an arbitrator’s interpretation of a CBA will
be overturned only when “there is no interpretive route to the award.” Id.

Despite this Court’s clear direction that an arbitrator’s resolution of a
contractual issue is entitled to substantial deference, the University fails to
address that deference. See Univ. Br. 7-9. The University’s argument, like the

appellate court’s decision, see W. Ill. Univ. v. Ill. Educ. Labor Relations Bd.,
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2020 IL App (4th) 190143, 11 37-43, thus suffers from the fundamental flaw of
viewing the contractual issue through the wrong analytical lens. Even if this
Court disagrees with the arbitrator’s conclusion that the parties’ agreement to
arbitrate the remedy included the implementation of that remedy, that is not
enough to clear the “high hurdle” of establishing that his decision failed to
draw its essence from the CBA. See Griggsville-Perry, 2013 IL 113721, 1 20.
In other words, the University errs by effectively asking this Court to grant no
deference to the arbitrator’s interpretation of the CBA.

Regardless, the arbitrator was authorized to rule on his own jurisdiction
under the AAA rules that were incorporated into the CBA. The University, in
fact, concedes that those rules grant an arbitrator that authority but argues
that the rules did not apply here because it reserved its statutory rights in the
CBA, which, the University maintains, include the right to have the Board
review its compliance with an award. See Univ. Br. 7-8 (“parties modified the
AAA rule which would otherwise provide the arbitrator with that authority”).
However, as the Board explained, see Board Br. 32-33, that argument cannot
provide an independent basis for vacating its decision because it depends on
the premise that the arbitrator lacked statutory authority to issue the March
2018 award. If the arbitrator had statutory authority to issue that award,
then the reservation of rights has no effect, and, if the arbitrator did not, then
there is no need to even reach the contractual argument. In any event, the

arbitrator had statutory authority to retain jurisdiction over implementation

10
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disputes, see supra pp. 3-8, and the CBA confirms that the arbitrator also had

the contractual power to exercise that authority under the AAA rules.

IV. The Board appropriately refused to consider evidence that was
not before the arbitrator, and its determination that the
University committed an unfair labor practice was not clearly
erroneous.

The Board properly refused to consider evidence that was not before the
arbitrator when deciding if the University complied with the July 2017 award
because its review was limited to whether the arbitrator’s resolution of that
issue in the March 2018 award was grounded in the CBA. See C860-61, C881;
Griggsville-Perry, 2013 IL 113721, 1 18 (parties to arbitration agree to accept
arbitrator’s factual findings and contractual interpretations). Although the
University argues that the Board should have reviewed its compliance with the
July 2017 award de novo, Univ. Br. 9-10, it confuses the dispute over the
arbitrator’s authority to issue the March 2018 award with the separate issue of
whether it committed an unfair labor practice by failing to comply with the
July 2017 award.

The Board properly determined that the March 2018 award was valid
and binding before concluding that the University violated the Act by failing to
comply with the awards. See C875-81. Having confirmed the validity of the
March 2018 award, the Board’s conclusion that the University violated the Act
was not clearly erroneous, as the University admitted that it refused to comply

with the March 2018 award and the arbitrator’s finding of noncompliance with

the July 2017 award was grounded in the CBA and the evidence before him.

11
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As such, there is no reason for this Court to disturb any aspect of the Board’s

decision.

12
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CONCLUSION
For these reasons, State Respondent-Petitioner Illinois Educational
Labor Relations Board requests that this Court reverse the appellate court’s
judgment, thereby affirming the Board’s final administrative decision.
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