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INTRODUCTORY STATEMENT

This appeal seeks the reversal of the First District Appellate Court and the Trial
Court of the First Judicial District of Cook County Circuit Court, Illinois decisions to
affirm granting the Defendants-Appellees’ Motion to Dismiss the Complaint with
prejudice. The issue to be answered in this appeal is: 1) That the Appellate Court and
Trial Court erred in granting Defendants-Appellees” Motion to Dismiss the Complaint

with prejudice.

ISSUES PRESENTED FOR REVIEW

L IMMUNITY MUST NOT BE APPLIED TO ATTORNEYS WHEN THEY
BREACH THE STANDARD OF CARE (UNDER 2-615)

. IMMUNITY MUST NOT APPLY TO THE EXTENT OF AN
ATTORNEY’S MALPRACTICE INSURANCE (UNDER 2-615)

HI. UNION WORKERS MUST BE RECOGNIZED AS THIRD-PARTY
BENEFICIARIES WITH RIGHTS TO SUE (UNDER 2-615)

IV.  CLAIMS AGAINST THE ILLINOIS FRATERNAL ORDER OF POLICE
LABOR COUNCIL WERE PROPERLY FILED IN STATE COURT
(UNDER 2-619)

JURISDICTION

Illinois Supreme Court Rule 315 confers jurisdiction upon this Court. The
Appellate Court issued its decision on November 21, 2019, A Petition for Rehearing was
timely filed on December 12, 2019 and denied on December 18, 2019.

Plaintiff-Appellant’s Petition for Leave to Appeal to the Supreme Court was

allowed on March 25, 2020,
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STATEMENT OF FACTS

RUSSELL ZANDER (“ZANDER”) brought his legal malpractice against ROY
CARLSON, ESQ., (“CARLSON") and THE ILLINOIS FRATERNAL ORDER OF
POLICE LABOR COUNCIL (“FOP”). (C9-C20; A015-A026)

The underlying issue in the legal malpractice case was that ZANDER, a police
officer, was going through termination proceedings brought by the Village of Fox Lake
due to formal charges being filed against him, (C9-C20; A015-A026)

ZANDER and CARLSON entered into an attorney-client relationship wherein
CARLSON would abide by the standard of care and represent ZANDER in the termination
proceedings. (C11; A017) Rather than having ZANDER’s formal charges be heard before
the Fox Lake Police Commission, ZANDER maintained that CARLSON, as his attorney,
advised and induced him to waive this right and agree to a binding arbitration before a
single arbitrator. (C12-C13; A018-A019)

Prior to the arbitration, CARLSON took little or no depositions or other discovery
from the witnesses that had been created by the Chief of Police to testify against ZANDER,
(C14-15; A20-A21) CARLSON took no active role in attempting to minimize the incidents
that the formal charges were based on, or to interview, interrogate, and/or depose the parties
involved. (C14-C15; A20-A21) Ultimately ZANDER lost his employment as a police
officer based on the ruling of the arbitrator and had no right to appeal the arbitration.
(C15;A21)

In his legal malpractice Complaint ZANDER alleged that CARLSON breached the

standard of care in the following ways:
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a) Failed to recommend to ZANDER that he should seek review by the police
commission of the Village of Fox Lake;

b) Failed to completely investigate and discover the extent and details of the
charges brought against ZANDER;

c) Failed to advise ZANDER they had not done a thorough and complete
investigation and evaluation of the charges being brought against ZANDER;

d) Because they had not completed a thorough, complete investigation and
evaluation of all possible defenses as well as the prosecutions factual basis, the Defendants
were unable to properly inform ZANDER as to what proceedings would be best for
ZANDER and the methodology of those proceedings;

€) Failed to properly conduct discovery, including the interviews of all
witnesses, and particularly the interviews of the students and faculty involved in the
contrived charges created by the then Chief of Police to add “muscle” to the primary charge
against ZANDER in order to obtain his termination;

) Failed to retain experts, businesses, or individuals outside of the FOP for
information or suggestions on how to better assist ZANDER with regard to the charges
pending against him;

2) Failed to oi)tain competent, experienced counsel and representation to
handle what was a very complicated and extensive arbitration hearing lasting two days,
with a very experienced Village Prosecutor representing the Chief of Police and the Village
of Fox Lake as the employer of ZANDER,;

h} .Failed to recognize that the treatment of ZANDER in the investigative stage

through the use of a private detective agency and through other actions of the Chief of
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Police may have violated the civil rights of ZANDER and to research and recommend the
filing of litigation in Federal Court for redress of those wrongs;

i) Failed to properly prepare for testimony at the arbitration hearing, including
a demand for the appearance of all persons executing various affidavits and other
documents which were to be submitted into evidence as a hearsay exception in order to

cross examine the drafters of those documents as opposed to allowing the documents to be

admitted;
7) Failed to properly subpoena and present witnesses to testify on behalf of
ZANDER at the proceeding;

k) Failed to properly prepare a closing brief with appropriate argument for the
defense of ZANDER, instead submitted what could best be described as a last minute 11-
page brief failing to discuss the evidence properly or the common law of the State of
IMlinois, which might have assisted in a fair resolution of the matter;

) Failed to properly organize and argue that if ZANDER was guilty of any,
of what could be construed as, minor offenses, that a period of probation or supervision
was mote appropriate than total termination; and

m}  Routinely and regularly advised ZANDER not to accept offers of settlement
made by the Chief of Police and the Village of Fox Lake which would have resulted with
ZANDER, in a relatively short period of time, being able to return to work as a police
officer in the Village of Fox Lake thereby causing a substantial loss to ZANDER. In truth
and in fact, rather than advising ZANDER not to accept the offers Defendants’ advice
should have been directly opposite to that if in fact they felt ZANDER had any potential

liability under the charges brought. (C15-C17; A021-A023)
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That due to the wrongful actions and inactions as stated above by CARLSON,
ZANDER lost his employment, which over a period of 20 years prior to retirement would
have easily exceeded $1,000,000 together with a life-long pension and other employment
benefits such as health insurance. (C18; A024) ZANDER’s Complaint also stated a cause
of action for vicarious liability and negligence against the FOP. (C19; A025)

On January 4, 2018, CARLSON and the FOP filed a Motion to Dismiss. (C77-
C150; A027-A100) In the Motion to Dismiss, CARLSON and the FOP argued that
CARLSON, as a union worker, has immunity from any liability and the Illinois Public
Labor Relations Board, not the Trial Court, has exclusive jurisdiction over the claims filed
against CARLSON and the FOP. (C77-C150; A027-A100)) Appellees argued that under
Section 2-615, ZANDER s claims against CARLSON were barred as a matter of law based
on the Atkinson Rule. (C77-C150; A027-A100)) Appellees also argued that under Section
2-619 (a)(1), the Tllinois Labor Relations Board has exclusive jurisdiction and that the Trial
Court lacked jurisdiction. (C77-C150 ; A027-A100)

ZANDER filed his Response on February 16, 2018. (C157-C191; A101-A135) In
his Response, ZANDER. disagteed that the Atkinson Rule applied to the case, disagreed
that CARLSON was immune from liability and further distinguished CARLSON’s case
law. (C157-C191 A101-A135) ZANDER also argued that the Illinois Labor Relations
Board did not have the exclusive jurisdiction to hear ZANDER’s case and that the case was
properly before the Trial Court. (C157-C191 A101-A135)

CARLSON and the FOP filed their Reply on March 8, 2018. (C192-C200; A136-
A144) In their Reply, they argued that immunity applied to CARLSON and that the

Illinois Labor Relations Board had proper jurisdiction, {C192-C200; A136-A144)
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After oral argument, an Order was entered on March 30, 2018, the Court took the
matter under advisement. (C210; A145) On April 30, 2018, the Trial Court granted the
Motion to Dismiss with prejudice. (C211; A146)

ZANDER filed a Motion to Reconsider on May 29, 2018. (C217-C229; A147-
A159) The basis of the Motion was the Court’s error in applying the existing law as to
CARLSON’s immunity and the Court’s jurisdiction. (C217-C229; A147-A159) ZANDER
also argued that CARLSON should at least be liable to the extent of his malpractice
insurance policy. (C220-C222; A147-A159)

Appellees filed their Response to the Motion to Reconsider on July 10, 2018,
arguing that the Trial Court properly applied the law and that the dismissal with prejudice
was proper. (C231-C237; A161-A167) ZANDER filed his Reply by July 25, 2018, which
further supported his position to reconsider the Trial Court’s dismissal of the Complaint
with prejudice. (C238-C241; A168-A171) The Trial Court denied the Motion to
Reconsider on July 31, 2018, finding that its application in law was not in error. (C242;
Al172) A Notice of Appeal was timely filed on August 27, 2018. (C243-C245; A173-A175)

ZANDER filed his Appeal on February 15, 2019, against both CARLSON and the
FOP arguing that the Trial Court erred in determining that the Atkinson Rule applied to
CARLSON, that at the very least, CARLSON should have been liable to the extent of his
malpractice coverage, and that ZANDER had rights to sue CARLSON as a third-party
beneficiary. Lastly in the Appeal, ZANDER argued that the Illinois Public Labor Relations
Board does not have exclusive jurisdiction and ZANDER properly sued the FOP.

CARLSON and the FOP filed a Response Brief on March 22, 2019. In their Brief

they argued that the Court correctly dismissed the Complaint with prejudice where
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ZANDER’s claims were barred by the Atkinson Rule. CARLSON argued that ZANDER
did not allege the existence of an attorney-client relationship between himself and
CARLSON. CARLSON further argued that no Court has adopted Plaintiff’s proposed
third-party beneficiary theory of liability to defeat the Atkinson Rule. Lastly, CARLSON
argued that ZANDER waived his argument as to CARLSON’s malpractice insurance.
Finally the FOP argued that the Court properly dismissed the claims against the FOP based
on jurisdiction.

ZANDER filed his Reply Brief on April 4, 2019. In the Reply Brief, ZANDER
further argued that the Askinson Rule did not apply and did not bar ZANDER’s claims,
ZANDER also argued that an exception should be made for union members to be able to
sue as third-party beneficiaries of the union and union attorney relationship. ZANDER
argued that CARLSON, if not personally liable, should at least be liable to the extent of his
malpractice insurance.

The Appellate Court heard oral argument on November 7, 2019 and subsequently
issued its Opinion on November 21, 2019. (A001-A014

In its’ Opinion, the Appellate Court affirmed the decision of the Trial Court, finding
that CARLSON was immune from personal Hability and that ZANDER’s claims should
have been brought before the [llinois Labor Relations Board, as it has exclusive jurisdiction
over claims that a union has violated its duty to fairly represent its members.

On December 12, 2019 ZANDER filed a Petition for Rehearing which was denied
on December 18, 2019, Thereafter, ZANDER filed a Petition for Leave to Appeal to the
Illinots Supreme Court, which was allowed on March 25, 2020. ZANDER thereafter

elected to file a Brief in support of his arguments. This Brief is being timely filed.
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ARGUMENT
That on March 25, 2020 this Honorable Court allowed ZANDER’s appeal against

Appellees CARLSON and the FOP to proceed.

The Appellate Court affirmed the Trial Court’s dismissal of the Complaint pursuant
to Section 2-615 and 2-619, therefore the standard of review on the issues presented is de
nove. “Our review of a dismissal under either section 2-615 or 2619 is de novo.” Patrick
Eng'g, Inc, v. City of Naperville, 2012 1L 113148, 9 31 (111. 2012).

The issue that this Honorable Court is being asked to address is whether an attorney
can hide behind a union’s immunity when he carries malpractice insurance for his own
actions. By allowing an attorney to maintain full immunity allows for the attorney to
completely disregard the Rules of Professional Conduct and the standard of care in
representing their clients. This further creates concerned and jaded union members
knowing that their attorney can act in any way while representing them, without having
any repercussions directly against the attorney. Simply because an attorney is employed by
a certain group or agency, he cannot be held to a different standard than other attorneys
practicing in the same state and be considered “immune” from any lability.

Union members must be allowed to at least recover to the extent of an attorney’s
malpractice insurance, otherwise, what would be the point in a union attorney having
insurance if he is completely immune for liability?

In order to allow union members, like ZANDER, their day in court, this Honorable
Court has the opportunity to carve out and extend the rights of third-party beneficiaries to
sue the attorney. If the union chooses not to sue the attorney on behalf of the union member,

the attorney cannot be shielded. The union member must be able to proceed when its union
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fails to act on his behalf, Lastly, ZANDER is asking this Honorable Coutt to determine
that the vicarious liability claims against the FOP were properly brought in State Court.
Based on the arguments set forth below, this Honorable Court should reverse the
decision of the Appellate Court because the Appellate Court abused its discretion in
determining that the Trial Court properly dismissed the Complaint with prejudice.

I IMMUNITY MUST NOT BE APPLIED TO ATTORNEYS WHEN
THEY BREACH THE STANDARD OF CARE.

Simply because an attorney has the benefit “immunity” based on the employment
he or she possesses, does not mean that it can be or should be a total immunity. In
ZANDER'’s case his former attorney, CARLSON, is claiming that because of the Aikinson
Rule he cannot be held personally liable for any malpractice or negligence, as a union
member.

This case is a matter of first impression before this Honorable Court, because there
are no lilinois cases directly on point with the issue of whether a union attorney can be held
liable for his negligent actions and inactions.

Although many other State Courts seem to reject arguments that union attorneys
should be held on a different level as other union employees and agents, this Honorable
Court should consider this issue practically and logically.

How can an attorney completely be allowed to avoid liability when sued by the
person that the attorney represented, or have this immunity allow them to never be sued by
the union member? This would mean that the attorney has free range to breach the standard
of care, The Appellate Court erred in determining that the Trial Court was correct in finding

that CARLSON was immune from any legal malpractice liability.
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To suppott its Opinion affirming the Trial Court’s ruling as to ZANDER’s claims
being barred, the Appellate Court cited Atkinson v. Sinclair Refining Co., 370 U.S. 238
(1962) and Peterson v. Kennedy, 771 F.2d 1244 (9th Cir. 1985). (A001-A014)

The Appellate Court applied the Atkinson Rule by stating “a union’s agents may
not be held individually liable for actions taken on the union’s behalf in the collective
bargaining process.” (A005)

The Atkinson Rule comes from the case Atkinson v. Sinclair Refining Co., 370 U.S.
238 (1962). The facts in Atkinson v. Sinclair Refining Co., supra, are distinguishable from
ZANDER’s case, thus the Appellate Court erred in finding that the immunity applied to
ZANDER’s case.

The relevant facts in Atkinson v. Sinclair Refining Co., supra, are that employees
participated in a strike and the company filed a lawsuit for damages against the union and
the union members. The Complaint alleged that the collective bargaining agreement
contained a promise by the union not to strike over any cause which could be the subject
of a grievance under other provisions of the contract. The officers and agents of the union
were charged with breach of the collective bargaining contract and tortious interference
with contractual relations. Atkinson v. Sinclair Refining Co., supra, generally. The Supreme
Court held that the national labor policy requires that when a union is liable for damages
for violation of the no-strike clause, its officers and members are not liable for these
damages. Atkinson v. Sinclair Refining Co., supra, at 249,

First, the Atkinson Rule does not apply to ZANDER because ZANDER’s case is a
civil legal malpractice action against CARLSON directly. As an attorney, CARLSON

should be required to abide by the Illinois Rules of Professional Conduct. Contrasting the
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Atkinson case, ZANDER is not filing his claims as a violation of the collective bargaining
agreement.

This Honorable Court must remove CARLSON’s “identity” as a union agent or
member and must determine the role that CARLSON played. In this case, CARLSON’s
role was to represent ZANDER as his attorney in the termination proceedings. As his
attorney, CARLSON rendered ZANDER. “[TThe appropriate test for Atkinson immunity
ought not to be the actor's identity, occupation, or formal position, but rather, the role that
he played...It is not much in doubt that, ordinarily, an attorney is the client's ‘agent’ within
the traditional legal import of that term.” Montplaisir v. Leighton, 875 F.2d 1, 6 (1% Cir,
1989).

The Illinois Supreme Court has come up with the Rules of Professional Conduct
which hold Illinois aftorneys to a certain standard of care. When admitted to the Illinois
Bar, CARLSON gave an oath to support the Constitution of the United States and the
Constitution of the State of Illinois, and to faithfully discharge the duties of the office of
attorney and counselor at law to the best of his ability. (705 ILCS 205/4)

Upholding the Atkinson Rule, allows an attorney to ignore the Rules of Professional
Conduct, the standard of care, and the oath taken in this State. Atkinson v. Sinclair Refining
Co., supra, is a Federal Case and each State should be allowed to apply its own laws to the
people of its State and not be bound by this case, especially where a State law action is
concerned. “Because federal law neither preempts the state malpractice claim nor provides
an independent federal remedy in its place, the district court erred both in retaining
jurisdiction over this state law claim and in dismissing it for failure to state a claim.”

Aragon v. Federated Dep't Stores, Inc., 750 F.2d 1447, 1457 (9th Cir. 1985). In

10
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ZANDER’s case, the Appellate Court and the Trial Court both erred in applying a Federal
Case to a State law legal malpractice action,

The Appellate Court in ZANDER’s case also found that the Labor Relations Act
supports the application of A¢kinson immunity to agents and officers of public sector unions
including union attorneys. (A007-A008) In support of this, the Appellate Court cited to
Peterson v. Kennedy, 771 F.2d 1244, 1257 (9th Cir. 1985), “Allowing union members to
file malpractice suits against union attorneys for actions taken in connection with the
collective bargaining process would ‘anomalous[ly]’ hold ‘certain agents or employees of
the union *** to a far higher standard of care than the union itself’.” Peterson v. Kennedy,
771 F.2d at 1259. (A007-A008)

Similar to Atkinson, the Appellate Court’s review of Peterson v. Kennedy, supra,
18 respectfully misplaced. Peterson v. Kennedy, supra, is distinguishable from ZANDER’s
case because in Peterson, the Plaintiff signed a contract to play football for a certain amount
of years. The Plaintiff was injured during one of the games and did not play. He was
ultimately cut' from the team and would not receive compensation under the injury
protection clause of the contract. The Complaint, among other claims, included a
professional malpractice claim against the union attorneys for erroncously advising
Peterson to file an injury grievance. The Plaintiff argued that there must be an exception to
the Atkinson Rule if the union employee is an attorney. The Court did not agree stating, if
the attorney performs a function in the collective bargaining process that would otherwise
be assumed by the union's business agents or representatives, the rationale behind
the Atkinson rule is squarely applicable. Peterson v. Kennedy, supra, generally.

In Peterson v. Kennedy, supra, the Court determined that unions could employ

11
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other union members to represent union workers in collective bargaining proceedings, and
therefore an attorney should not be held to a higher level than another union worker. “[A
different result is not warranted or permissible merely because a union chooses to employ
an attorney rather than a business agent to perform collective bargaining
functions.” Peterson v. Kennedy, supra, at 1259.

The decision in Peterson v. Kennedy, supra, was due to the Court finding that there
was no attorney-client relationship with the union member. However, in this case,
ZANDER’s Complaint clearly alleged an attorney-client relationship with CARLSON.
(C11; A017) The Trial Court should have taken this allegation as true, and the Appellate
Court should have reversed this issue. Further, the issues in Peterson included the
attorney’s representation during the collective bargaining process, ZANDER’s case was
relating to termination and receiving faulty advice to waive his rights and proceed to
binding arbitration. Also, in ZANDER’s case, it would be the function of an attorney, not
another union member, to represent a client in an arbitration, thus the A#kinson Rule would
not be “squarely applicable”.

In its Opinion, following Peterson v. Kennedy, supra, the Appellate Court takes
issue with allowing a union member to file malpractice suits because it would hold certain
union agents to a higher standard of care than the union itself, (A008)

The Appellate Court in ZANDER’s case completely ignores the fact that by
disallowing a union member to sue his attorney for malpractice, holds each and every union
attorney at a higher standard than all other Illinois attorneys and allows for the union
attorneys to essentially be exempt for the Rules of Professional Conduct and to abide by a

different standard of care, if any.

12
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This Honorable Court should determine that the Appellate Court’s reasoning is
flawed because despite what Peterson v. Kennedy, supra, states an attorney is, or should
be, held to a higher standard, i.c. the standard of care, than another union agent. Instead,
what these cases are doing is lowering the standard for an attorney to be that of a “lay
person”. Presumably the reason why a union would retain an attorney in certain
proceedings rather than using a union member is to have a higher level of representation
and with that comes a higher standard.

The Peterson Court also discussed when a union agent may be able to sue. First the
attorney's conduct must fall within the “arbitrary, discriminatory or bad faith” test.
Peterson v. Kennedy, supra, at 1259. If the conduct falls within this test, then the union

agent is allowed to sue the union for breach of the duty of fair representation. (emphasis

added) 7d. In fact, nothing allows for the union agent to sue the attorney directly.

The Peterson Court held that “mere negligent conduct on the part of a union does
not constitute a breach of the union's duty of fair representation”. Peterson v. Kennedy,
supra, at 1253, Thus, under this case, a union attorney cannot be sued for negligence, which
is typically the crux of a legal malpractice claim. Here, what the Court is saying is that
union attorneys can be as negligent as they want in their representation as long as the
conduct is not considered “arbitrary, discriminatory or bad faith” and even so, it is instead
the union that gets sued for breach of the union's duty of fair representation, not the attorney
tor legal malpractice. This completely eliminates the ability to file for legal malpractice.

For example, a union member actions are arbitrary if: “it simply ignores a
meritorious grievance or handles it in a perfunctory manner (see Vaca v. Sipes, 386 U.S. at

191, 87 S.Ct, at 817), if it is ‘without rational basis’, see Gregg v. Chauffeurs, Teamsicrs
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and Helpers Union Local 150, 699 F.2d 1015, 1016 (9th Cir.1983), or is ‘egregious, unfair
and unrelated to legitimate union interests.” See Johnson v. United States Postal
Service, 756 F.2d 1461, 1465 (9th Cir.1985)”. Peterson v. Kennedy, supra, at 1254.

A union member would first need to conclude that the conduct fell within these
actions. If so, then the union member would have to go forward with a suit against the
union, not the union attorney. This again goes against the common law causes of action,
where attorneys can be sued for legal malpractice.

The Peterson Court also held that it is actually the union that can sue the attorney
directly, not the employee. “We also note that nothing we have said limits a union's right
to sue its attorney for malpractice or for breach of contract, and to compensate & union
member out of the recovery for any damages he may have suffered.” (emphasis added)
Peterson v. Kennedy, supra, at 1259. However, the issue is what if the union chooses not
to sue the attorney, then how does the union employee recover damages caused by the
attorney’s conduct?

The other flawed reasoning by the Peterson Court was that “[h]olding that union
attorneys are subject to malpractice suits by individual grievants for actions undertaken as
the union's representative would give rise to an anomalous result: certain agents or
employees of the union would be held to a far higher standard of care than the union itself.”
Peterson v. Kennedy, supra, at 1259.

There is nothing wrong with holding an attorney to a higher standard of care than
an agent or employee. By failing to distinguish the different standards of care essentially
puts a union agent or employee, for example that did not graduate high school on the same

level as a union attorney, that has had extensive legal training and education. On the
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contrary, this in fact is what creates an “anomalous result” not the fact that the two would
be held to different standards.

Also, interestingly the Courts are so concerned about keeping union workers on a
same standard, while completely ignoring the standard in which all attorneys of that State
should be held to.

Another reason Peterson v. Kennedy, supra, held that a union attorney cannot be
sued is because of the different statute of limitations to sue an attorney and a union,
Peterson v. Kennedy, supra, 1259-1260.

One way to resolve this is to limit the time frame to sue a unien attorney to the same
statute of limitation expiration for a breach of duty of fair representation. This way at the
very least allows the union member the opportunity to bring suit against the attorney who
caused him damages, and there would be no concern of lawsuits being brought years later
against an attorney.

The case of Warren v. Williams, 313 IIl.App.3d 450 (1% Dist., 2000) speaks to the
issue, in that the attorney and union member entered into an attorney-client relationship
which imposed a duty of reasonable care on behalf of the attorney and the member was
able to sue the attorney. Warren v. Williams, supra, at 454, ZANDER alleged in the
Complaint that an attorney-client relationship existed between ZANDER and CARLSON
wherein CARLSON gave ZANDER advice and represented him. ZANDER also maintains
that the representation by CARLSON was not in the area of collective bargaining
proceedings thus the A¢kinson Rule would be inapplicable.

In Warren v. Williams, supra, a police officer was allowed to bring a legal

malpractice claim against his attorney. The police officer and the Village were sued. The
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attorney filed an appearance on behalf of both the Village and the police officer, Ultimately
a default judgement was entered against the officer. He then brought a claim for legal
malpractice against the attorney. The attorney argued that he could not be liable for
malpractice because he was never contracted to represent Plaintiff, nor did he speak to him
about the case. The Circuit Court and the Appellate Court disagreed with the attorney and
found that the attorney-client relationship between the Village and the
attorney created duty of reasonable care on part of the attorney toward the officer, Warren
v. Williams, supra, generally.

In Warren v. Williams, supra, the Defendant argued that therc was no attorney-
client relationship between the Plaintiff police officer and the Village attorney. The Court
concluded that, “In our view, there was an attorney-client relationship
between Williams and the Village in the instant case that resulted, in accordance with Rule
3.15 for the United States District Court for the Northern District of Illinois (N.D. 1ll, Loc.
Gen. R. 3.15 (eff. July 1, 1996)), when the attorney filed an appearance for plaintiff.”
Warren v. Williams, supra, at 453,

The Court also stated, “While there was no contract between Warren and Williams
in the instant case, we think that a duty of reasonable care was nevertheless imposed. Rule
3.15 was the source of a legal duty upon Williams to provide professional care once he had
appeared for Warren.” Warren v. Williams, supra, at 454,

In this case, following Warren v. Williams, supra, even though there was no
retainage contract directly between ZANDER and CARLSON, a duty of reasonable care
was imposed on CARLSON in his representation of ZANDER in the termination

proceedings.
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The Court in Niezbecki v. Eisner & Hubbard, P.C., 186 Misc.2d 191 (N Y., Nov.
1, 1999) stated, “if the union attorney or another attorney agreed specifically to represent
a union member directly as an individual client, not as a union member, the member could
sue the attorney for malpractice or breach of contract. Arnold v. Air Midwest, Inc., 100 F.3d
at 862-63; Peterson v. Kennedy, 771 F.2d at 1259.” Niezbecki v, Eisner & Hubbard, P.C.,
supra, at 198-199. Here, ZANDER’s Complaint allegations should have been taken as true
that ZANDER and CARLSON were in an attorney-client relationship, which would have
given ZANDER the right to sue CARLSON.

In Weitzel v. Oil Chem. & Atomic Workers Int'l Union, Local 1-5, 667 F.2d 785
{9th Cir. 1982), the union employee brought a lawsuit for legal malpractice against the
union law firm that represented him after he was fired by Shell Oil Company during a
strike. The Court held that there was “a triable issue of fact whether an attorney-client
relationship existed between the law firm and Weitzel” and held that the matter should be
set for trial to determine these facts. Weitzel v. Qil Chem. & Atomic Workers Int'l Union,
Local 1-5., supra, at 787. Specifically, the Court stated, “Weitzel was represented by the
law firm in the unfair labor practice proceeding, and the evidence is sufficient to create a
genuine issue of fact whether the law firm's conduct met professional standards and a
genuine issue of fact on the causal connection question.” Weitze! v. Qil Chem. & Atomic
Workers Int'l Union, Local 1-5., supra, at 787, ZANDER’s allegations of an attorney-client
relationship should have been presented to a trier of fact and the Appellate Court and Trial
Court both erred in dismissing the action.

Peterson v. Kennedy, supra, agreed with the logic in Weitzel v. Oil Chemical &

Atomic Workers, supra, that an attorney-client relationship allows an attorney to be sued,
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which stated, “if such a relationship had been formed, the firm would not have been acting

primarily on behalf of the union or as the union's agent in the collective bargaining process.
Rather, it would have been serving as private counsel to the individual grievant.” (emphasis
added) Peterson v. Kennedy, supra, at 1260,

This Honorable Court should determine that federal labor laws are not above state
legal malpractice laws. Aragon v, Federated Dep't Stores, Inc., 750 F.2d 1447 (9th Cir.
1985), held that a legal malpractice action is not part of a collective bargaining agreement
and more importantly found that legal malpractice actions rise above labor laws, “The
malpractice claim does not alter the economic relationship between employer and
employee; it alters only the relationship between the former employee and a wholly
separate entity, the union's counsel. The remedy is in tort, and it is based on the standard
of care the attorney owes the client; it is not a contractual remedy under a collective
bargaining agreement. It also furthers the state's interest in protecting the public from legal
malpractice, an interest that transcends labor law.” (emphasis added) Adragon v.
Federated Dep't Stores, Inc., 750 F.2d 1447, 145657 (9th Cir. 1985).

For example, in Arizona, Canez v. Hinkle, 210 F.3d 381 (9th Cir. 2000), although
an unpublished Opinion, the Court found that the union attorney was not immune from
legal malpractice claims because he was not representing the Plaintiff in the collective
bargaining process. Canez v. Hinkle, supra. In this case, ZANDER atgued that CARLSON
was not representing him in the collective bargaining process. During his representation,
CARLSON gave ZANDER negligent advice which resulted in ZANDER being ultimately
terminated from his employment as a police officer.

For these reasons, this Honorable Court must reverse the finding in the lower Courts
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and reverse the prior findings and ultimately maintain that each Illinois attorney should be
on the same level playing field and accordingly find that an exception must be carved out
to allow a union member to directly sue the union attorney that caused him damages.

II. IMMUNITY MUST NOT APPLY TO THE EXTENT OF AN
ATTORNEY’S MALPRACTICE INSURANCE.

This case is also a matter of first impression, because there are no cases that address
whether a union attorney, otherwise immune, can be held liable to the extent of his or her
malpractice insurance.

In the alternative, if his Honorable Court does not reverse the Appellate and Trial
Courts based on the immunity, then this Honorable Court should reverse as to the extent
of the damages that would be recoverable by ZANDER.

In this case, ZANDER is asking this Honorable Court to carve ouf an exception to
the Atkinson Rule wherein attorneys, who maintain a malpractice insurance policy and
claim “immunity” may still be liable, not personally, but to the extent of their malpractice
insurance policy limit,

This way the Atkinson Rule would still remain intact, where a union member cannot
be held personally liable, however the union plaintiff will still be able to recover some
damages, depending on the attorney’s malpractice insurance policy.

Throughout these proceedings, CARLSON had and continues to have legal
malpractice insurance, as reported on the lllinois Attorney Registration and Disciplinary
Commission website.

If CARLSON believes to be totally immune from any liability, then what is the
purpose of CARLSON having and paying for malpractice insurance?

Complete and total immunity essentially results in the attorney not needing to worry
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about following the Rule of Professional Conduct because there are no repercussions that
can be filed against the attorney.

There is a lack of case law which allows for this type of remedy, thus it is
imperative that this Honorable Court carves out an extension to the immunity rule to allow
for plaintiffs to recover at least some of their damages from the negligent attorney.

In the case of Bagley v. Blagojevich, 685 F. Supp. 2d 904, 910 (C.D. Il
2010), aff'd, 646 F.3d 378 (7th Cir. 2011), the Court held that the Atkinson Rule did not
apply to the officials for two reasons. “First, the United States Court of Appeals for the
Seventh Circuit has not adopted the broad interpretation of Atkinson that the AFSCME
Officials have propounded. Second, the Plaintiffs' allegations are broader than any
possible Atkinson immunity,” Bagley v. Blagojevich, supra.

In this case the Atkinson Rule should not apply to ZANDER because the argument
here is that although the Atkinson Rule bars claims against union agents from being
personally liable, because CARLSON maintains malpractice insurance, he would not be
held liable personally.

For example, in a bankruptey proceeding in Green v. Welsh, 956 F.2d 30 (US Ct.
App., 1992}, the Court allowed the Plaintiff’s claim for negligence against the Defendants
to proceed. The Plaintiff was able to recover against the Defendants, not personally but to
the extent of the liability insurance coverage. (emphasis added) Green v. Welsh, supra,
generally.

In other bankruptcy cases, Courts agreed that to avoid personal liability, one can
still be liable to the extent of the insurance policy. “In re Greenway, 126 B.R. 253, 255

(Bankr.E.D.Tex.1991) (discharge order does not bar continuation of state court action to
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determine Hability of debtor solely as a prerequisite to recovery from debtor's insurance
carrier); In re Peterson, 118 B.R. 801, 804 (Bankr.D.N.M.1990) (injunction provided by §
524 does not bar FDIC from establishing the liability of the debtor so as to proceed against
bank employee insurer); In re Traylor, 94 B.R. 292, 293 (Bankr.E.D.N.Y.1989) (discharge
does not release debtor's insurer from lability); In re Lembke, 93 B.R. 701, 702-03
(Bankr.D.N.D.1988) (section 524 injunction permits suit to recover from debtor's
insurer); In re White, 73 B.R. 983, 984-86 (Bankr.D.D.C.1987) (injunction issued pursuant
to debtor's discharge does not bar a lawsuit against the debtor that will affect only the assets
of the debtor's insurer); /n re Mann, 58 B.R. 953, 959 (Bankr.W.D>.Va.1986) (section 524
does not prohibit tort claimant from maintaining a pending suit against discharged debtor
to effectuate recovery under claimant's uninsured motorist coverage).” Green v. Welsh,
supra, at 33-34.

Following the bankruptcy cases, this Honorable Court should find that in order to
avoid personal liability against an otherwise immune attorney, ZANDER should be able to
maintain a cause of action against CARLSON to the extent of his malpractice policy limits.

Another example where plaintiffs are able to recover damages from insurance
policy is the governmental immunity act. In the case, Beach v. City of Springfield, 32
[1.App.2d 256 (1961) Plaintiff, the Estate of Robert Dooley, brought suit for negligence
against the City of Springfield and employees of the City when Robert Dooley died in a
lake. The City of Springfield filed a Motion to Dismiss arguing that it is immune from
liability for its acts and the acts of the agents based on governmental immunity. The Trial
Court granted the dismissal. The Appellate Court reversed and remanded finding that the

City carried public liability insurance for injury to persons in the amount of $100,000 for
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cach person and $500 deductible, which meant that Plaintiff, if successful, should be able
to collect only the amount of her judgment over and above the $500 deductible provisions
of the policy. Beach v. City of Springfield, supra, at 264, generally.

In Porter v. City of Urbana, 88 1ll. App. 3d 443, 445 (1980) the Court held that a
“municipality waives the statutory immunity by securing insurance coverage against a
particular form of liability (Ill.Rev.Stat.1979, ch. 85, par. 9-103(b).” Id. This example
further supports ZANDER’s position that if the Court finds CARLSON immune, his
immunity should be waived by the malpractice insurance and ZANDER should be able to
recover,

Here, if this Honorable Court does not reverse the lower Courts based on the
Atkinson Rule immunity, then this Honorable Court should create an extension to the
Atkinson Rule, wherein union members can recover damages against their union attorneys,
to the extent of the malpractice policy limits.

ZANDER would then be afforded to have his day in court and be able to prove his
case but be only allowed to recover damages to the extent of CARLSON’s insurance
policy, leaving CARLSON not personally liable. The integrity of the Atkinson Rule would
remain intact against personal liability against a Defendant, however still allow a Plaintiff
to recover to a certain extent based on the malpractice insurance. Thus, this Honorable
Court should reverse and remand this issue.

II. UNION WORKERS MUST BE RECOGNIZED AS THIRD-PARTY
BENEFICIARIES WITH RIGHTS TO SUE.

The current case law that states that only a union can sue the union attorney, not
the union employee, is flawed because it does not give the member who is actually being

represented by the attorney, any remedies. As argued, ZANDER maintains that an attorney-
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client relationship was formed between ZANDER and CARLSON, and CARLSON was to
abide by the standard of care. Under this relationship ZANDER has the right to sue
CARLSON as his attorney.

In this case, the Appellate Court found that there was no exception to a third-party’s
right to suing a union attorney. (A010-A011) If this Honorable Court finds that ZANDER
was not in a direct attorney-client relationship with CARLSON and finds that ZANDER
cannot directly sue CARLSON, then in the alternative, this Honorable Court should at least
find ZANDER to be a third-party beneficiary, giving him the ability to sue CARLSON,

The Appellate Court cited to Peterson v. Kennedy, 771 F.2d at 1259, stating that
the “union itself retains the right ‘to sue its attorney for malpractice or for breach of
contract, and to compensate a union member out of the recovery for any damages he may
have suffered.” Peterson v. Kennedy, 771 F.2d at 1259, And nothing in our decision should
be read to suggest that union attorneys may not face discipline for violating rules of
professional conduct. See id. at 1258” (A011)

However, the concern with relying on this as a conclusion to ZANDER’s case, is
what if the union itself fails to sue the attorney? Then, as it appears, ZANDER has no other
way to recover or obtain a remedy,

It must be undisputed that ZANDER was a third-party beneficiary of the union and
the union agent because the attorney was working directly with ZANDER, regarding
ZANDER’s employment.

The Court in Pelham v. Griesheimer, 92 111. 2d 13, 21-23 (1982) when determining

whether a party would be considered a third-party beneficiary, applied the “intent to
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directly benefit” test, considering whether the attorney is acting at the direction of or on
behalf of the client to benefit or influence the third party.

The Pelham Court concluded, “for a nonclient to succeed in a negligence action
against an attorney, he must prove that the primary purpose and intent of the attorney-client
relationship itself was to benefit or influence the third party. Under such proof, recovery
may be allowed, provided that the other elements of a negligence cause of action can be
proved.” Pelham v, Griesheimer, supra, at 21.

The primary purpose of the attorney-client relationship is to represent and protect
the union members, i.e. ZANDER. CARLSON was directly representing ZANDER in the
proceedings.

To be considered a third-party beneficiary ZANDER needs to prove that
CARLSON was acting at the direction of or on behalf of the union to benefit or influence
ZANDER. “A third-party may have an enforceable right against an actual party to a
contract if the third-party is a beneficiary of the contract. Fleet Mortgage Corp. v.
Schuster, 112 N.M. 48, 49, 811 P.2d 81, 82 (1991). A third-party is a beneficiary if the
actual parties to the contract intended to benefit the third-party. /d. at 49-50, 811 P.2d at
82-83; Leyba v. Whitley, 120 N.M. 768, 773, 907 P.2d 172, 177 (1995). The intent to
benefit the third-party ‘must appear either from the contract itself or from some evidence
that the person claiming to be a third party beneficiary is an intended beneficiary.” Fleet
Mortgage, 112 N.M. at 50, 811 P.2d at 83 (quoting Valdez v. Cillessen & Son, Inc., 105
N.M. 575, 581, 734 P.2d 1258, 1264 (1987)).” Callahan v. New Mexico Fed'n of Teachers-
VI, 2006-NMSC-010, q 20, 139 N.M. 201, 208, seec also Schechter v. Blank, 254

Tl App.3d 560, 564 (1% Dist., 1993).
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If the union and the union attorney are considered to be in an attorney-client
relationship, then when the attorney is assigned to represent the union members, it is
obvious that the attorney-client relationship is for the purpose of benefiting and
representing that specific union member. The intent of the union retaining a union attorney
was to have the attorney represent the union members directly, for example in arbitration
proceedings. The evidence is clear ZANDER was an intended beneficiary because
CARLSON acted as ZANDER’s attorney, writing briefs, giving ZANDER advice, and
otherwise representing ZANDER,

In McLane v. Russell, 131 1Il. 2d 509 (I1L., 1989), this Honorable Court held that
the beneficiaries of a Will were able to sue the attorney for legal malpractice because they
were considered intended third-party beneficiaries of the contract for professional services
between the defendant-attorney and his client. McLane v. Russell, supra, at 520,

Here, ZANDER, the person actually receiving the “benefit” of CARLSON’s
counsel, must be afforded the right to be able to directly sue CARLSON, especially in
situations if the union chooses not to file any lawsuits against the attorney, as a third-party
beneficiary.

This Honorable Court should expand the third-party beneficiary rights to union
members like ZANDER, who personally and directly received counsel and advice from the
union attorney and were harmed as a result of that advice.

The Appellate Court stated that allowing the third-party beneficiary to sue would
“upset the Labor Relations Act's statutory scheme governing aunion's duty of fair

representation by replacing the statute's intentional misconduct standard”. (A011)
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This poses an issue because if the union fails to sue for malpractice, then the union
member would be out of luck. “The lawyer-client relationship required is not necessarily a
relationship between the lawyer and the plaintiff, since non-clients may be third party
beneficiaries entitled to sue for malpractice. D. Dobbs, The Law of Torts 1386 n. 16
(2000).” Warren v. Williams, supra, at 453,

The facts in ZANDER’s case would support ZANDER being the intended third-
party beneficiary of CARLSON and the union, and thus as a third-party ZANDER must be
given his right to be able to sue, especially if the union chooses not to.

Therefore, this Honorable Court should allow union members to be able to sue the
union attorneys as third-party beneficiaries for malpractice and accordingly should reverse
the Appellate Court’s and Trial Court’s decisions.

1V.  CLAIMS AGAINST THE ILLINOIS FRATERNAL ORDER OF
POLICE LABOR COUNCIL WERE PROPERLY FILED IN STATE
COURT.

Lastly, ZANDER is requesting this Honorable Court to reverse the Appellate
Court’s and Trial Court’s findings and find that ZANDER’s claims against the ILLINOIS
FRATERNAL ORDER OF POLICE LABOR COUNCIL (“FOP”) were properly filed in
State Court,

The claims against the FOP were for vicarious liability based on CARLSON’s
actions and inactions, i.e. legal malpractice under a breach of contract theory. Vicarious
liability, like legal malpractice, is a state law claim and was properly brought in State Court.

Despite what the FOP argues, exclusive jurisdiction does not solely lie with the

Illinois Public Labor Relations Board to bring common law claims of vicarious liability,
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nor legal malpractice claims brought by a client against his attorney and the employer, or
alternatively as a third-party beneficiary.

ZANDER mainfains that the underlying facts do not stem for the collective
bargaining act and therefore would not be limited to being heard only by the Illinois Public
Labor Relations Board, per the statute, “It is the purpose of this Act to regulate labor
relations between public employers and employees, including the designation of employee
representatives, negotiation of wages, hours and other conditions of employment, and
resolution of disputes arising under collective bargaining agreements.” See 5 ILCS 315/2,
in pertinent part,

The Appellate Court stated in its Opinion that the “Labor Relations Act vests the
Board with exclusive jurisdiction over unfair labor practice charges, including claims that
aunion has breached its duty of fair representation”, (A012) Here, ZANDER did not sue
the FOP for breach of duty of fair representation, therefore the analysis, respectfully, is
inapplicable.

“In American National Bank & Trust Co. v. Columbus—Cuneo—Cabrini Medical
Center (1992), 154 111.2d 347, 181 Ul.Dec. 917, 609 N.E.2d 285, we determined that
common law implied indemnity, stemming from vicarious liability, was not abolished by
the Contribution Act. Thus, a claim against an attorney for recovery of a settlement may
be based upon implied indemnity.” Faier v. Ambrose & Cushing, P.C., 154 11. 2d 384, 387
(1993). The Appellate Court described ZANDER’s pleadings as “creative” (A013) to try
to avoid the statute, however the facts in this case are that the claims against the FOP were

brought under a vicarious liability theory, and therefore recoverable under state law.
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The issues of vicarious liability on behalf of the FOP stemmed from the negligent
actions of CARLSON, as a union member. “A principal is vicariously liable for the
conduct of its agent but not for the conduct of an independent contractor. Petrovich v. Share
Health Plan of Illinois, Inc., 188 111.2d 17, 241 Tl.Dec. 627, 719 N.E.2d 756 (1999). The
difference is defined by the level of control over the manner of work performance. Horwitz
v. Holabird & Root, 212 111.2d 1, 287 TIl.Dec. 510, 816 N.E.2d 272 (2004). An agency is a
consensual relationship in which a principal has the right to control an agent's conduct and
an agent has the power to affect a principal's legal relations. Resolution Trust Corp. v,
Hardisty, 269 TIL.App.3d 613, 207 Ill.Dec. 62, 646 N.E.2d 628 (1995). An independent
contractor relationship is one in which an independent contractor undertakes to produce a
given result but, in the actual execution of the work, is not under the order or control of the
person for whom he does the work, Horwitz, 212 111.2d at 13, 287 Ill.Dec. 510, 816 N.E.2d
272 Sperl v, C.H. Robinson Worldwide, Inc., 408 11l. App. 3d 1051, 1057 (2011). In this
case, CARLSON is not an independent contractor, he is employed by the FOP, as
evidenced by the Illinois Attorney Registration and Disciplinary Commission website.

As argued, ZANDER did not sue the FOP for a breach of the duty of fair
representation. Similarly, the claims were not relating to the collective bargaining
agreement. Thus, State Court is the appropriate venue for ZANDER’s claims.

Therefore, this Honorable Court should reverse the decision of the Appellate Court

and Trial Court and find that the claim against the FOP was properly filed in State Court.
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CONCLUSION

Based on the arguments set forth above, this Honorable Court should reverse the
findings of the Appellate Court and Trial Court and take this opportunity to carve out
exceptions to the current case law that is being used in Illinois.

First, this Honorable Court should find that immunity is not applicable for an
attorney and create an exception to the Atkinson Rule, As an attorney CARLSON must be
held to a higher standard than just any union member, thus giving ZANDER the ability to
file a legal malpractice claim against CARLSON.

If this Honorable Court determines that the Atkinson Rule does apply to attorneys,
then the attorneys should be liable, not personally, but to the extent of their legal
malpractice policy. Therefore, because CARLSON has malpractice insurance, ZANDER
should be allowed to recover at least up to the policy limits.

In the alternative, this Honorable Court should find that ZANDER was an intended
third-party beneficiary of the union and CARLSON, giving him rights to sue the attomey,
CARLSON.

Finally, this Honorable Court should determine that the vicarious liability claims
against the FOP were propetly filed in State Court as the claims are common law causes
of action.

Pursuant to Supreme Court Rule, 352(a), Appellant RUSSELL ZANDER requests
an oral argument.

WHEREFORE, your Appellant RUSSELL ZANDER, prays this Honorable Court
reverses the decisions of the Appellate Court and the Trial Court and remands the matter

for further proceedings, and any other relief deemed equitable and just.
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2019 IL App (1st) 181868
No. 1-18-1868
Opinion filed November 21, 2019

Fourth Division

IN THE
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT

RUSSELL ZANDER, )  Appeal from the Circuit
) Court of Cook County.
Plaintiff-Appellant, )
)
V. ) No. 17L 63098
)
ROY CARLSON and THE ILLINOIS FRATERNAL )
ORDER OF POLICE LABOR COUNCIL, } Honorable
) Martin S. Agran,
Defendants-Appellees. ) Judge, presiding.

JUSTICE LAMPKIN delivered the judgment of the court, with opinion.
Presiding Justice Gordon and Justice Burke concurred in the judgment and opinion.

OPINION

1M1 When the Village of Fox Lake (Village) sought to terminate Russell Zander’s
employment as a police officer, Zander waived his right to a hearing before the local police
board and opted instead to challenge his dismissal through the arbitration process outlined in the
collective bargaining agreement between the Village and his union, the Illinois Fraternal Order
of Police Labor Council (FOP). He pursued this course on the advice of Roy Catlson, an FOP
stafl’ attorney who later represented him at the arbitration hearing. After the arbitrator ruled

against him, Zander sued Carlson and the FOP for legal malpractice. In dismissing the
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complaint, the circuit court held that Carlson was immune from personal liability for actions
taken on behalf of a union in the collective bargaining process and that Zander’s claim against
the FOP must be brought before the Illinois Labor Relations Board, which has exclusive
jurisdiction over claims that a union has violated its duty to fairly represent its members. For the

reasons that follow, we affirm.
12 I. BACKGROUND

13 We draw the following facts from Zander’s complaint. In December 2014, the Village’s
police chief placed Zander on administrative leave based on allegations of misconduct.
Sometime thereafter, the police chief filed formal charges recommending Zander’s termination.
In response to Zander’s request for legal representation, the FOP assigned Carlson to represent
him. Carlson is a licensed attorney and FOP employee who represents FOP members in
grievance and termination proceedings. Zander did not pay Carlson (other than indirectly
through his union dues), and the two did not sign a retainer agreement. According to Zander, the
FOP forced him to accept Carlson’s representation and gave him no input in the selection.
Zander alleges that he formed an attorney-client relationship with Carlson through acquiescence.
Y4 Under the Illinois Municipal Code, a police officer facing discharge is entitled to a
hearing before the local Board of Fire and Police Commissioners (police board), unless a
collective bargaining agreement between the municipality and the officer’s union provides for
arbitration of such disputes. See 65 ILCS 5/10-2.1-17 (West 2018). The collective bargaining
agreement between the Village and the FOP provides that an officer may elect to challenge his

discharge either before the police board or through the agreement’s ordinary grievance-
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arbitration procedure. On Carlson’s advice, Zander elected to proceed via arbitration. After a

two-day hearing, the arbitrator upheld the decision to terminate Zander’s employment.

15 Zander then filed a two-count complaint against Carlson and the FOP. Count I alleged
that Carlson owed Zander a duty of care arising from their attorney-client relationship and that
Carlson breached that duty by negligently advising Zander to waive his right to a hearing before
the police board and by inadequately representing him at the arbitration hearing. Count II alleged
that the FOP assumed its own duty of care to Zander by providing him with legal representation
and that it breached that duty by assigning him an inexperienced and incompetent lawyer.
Alternatively, count II alleged that the FOP was vicariously liable for Carlson’s negligence.

16  Carlson and the FOP moved to dismiss the complaint. Citing Atkinson v. Sinclair
Refining Co., 370 U.S. 238 (1962), they argued that Zander’s claim against Carlson should be
dismissed pursuant to section 2-615 of the Code of Civil Procedure (Code) (735 ILCS 5/2-615
(West 2018)) because a union agent is immune from personal liability for actions taken on the
union’s behalf in the collective bargaining process. And they argued that Zander’s claim against
the FOP should be dismissed under section 2-619(a)(1) of the Code (735 ILCS 5/2-619(a)(1)
(West 2018)) because the Illinois Labor Relations Board {Board) has exclusive jurisdiction over
claims that a union violated its duty to fairly represent its members.

17  In response, Zander argued that Carlson was not entitled to immunity under Atkinson
because the arbitration proceeding challenging his termination was unrelated to the collective
bargaining process and because Carlson acted on his (rather than the union’s) behalf due to their
attorney-client relationship. Zander argued, alternatively, that he should be able to sue Carlson

for malpractice as a third-party beneficiary of the FOP’s attorney-client relationship with
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Carlson. Finally, Zander argued that his claim against the FOP did not fall within the Board’s
exclusive jurisdiction because it was not based on the duty of fair representation but instead

sought to hold the FOP vicariously liable for Carlson’s malpractice.

18  The circuit court dismissed the complaint, holding that Carlson was immune from suit
under Atkinson and that Zander’s claim against the FOP fell within the Board’s exclusive
jurisdiction. In a motion to reconsider, Zander argued that Carlson should be subject to liability
to the extent of his malpractice insurance coverage. The circuit court denied the motion, finding

that Zander’s new argument was forfeited. Zander then filed a timely notice of appeal.
19 IT. ANALYSIS

110  We review the dismissal of a complaint under sections 2-615 and 2-619 of the Code
de novo. Bogenberger v. Pi Kappa Alpha Corp., 2018 IL 120951, 9§ 23; Leetaru v. Board of
Trustees of the University of lllinois, 2015 IL 117485, 141. A motion to dismiss under section
2-615 challenges the legal sufficiency of a complaint. Bogenberger, 2018 TL 120951, 4 23. The
question is whether the complaint’s allegations, if proved, would entitle the plaintiff to relief. 7d.
In making this determination, we must accept the complaint’s well-pleaded allegations as true.
Id. “The critical inquiry is whether the allegations of the complaint, when construed in a light
most favorable to the plaintiff, are sufficient to state a cause of action upon which relief may be
granted.” /d. A motion to dismiss under section 2-619, on the other hand, “admits the legal
sufficiency of the plaintiff’s complaint but asserts a defense defeating the claim.” Ferris,
Thompson & Zweig, Lid. v. Esposito, 2015 1L 117443, §14. Under section 2-619(a)1), a
complaint should be dismissed if “the court does not have jurisdiction of the subject matter of the

action.” 735 ILCS 5/2-619(a)(1) (West 2018). When considering a motion to dismiss under
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section 2-619, we again must accept the complaint’s well-pleaded allegations as true and view
them in the light most favorable to the plaintiff. American Family Mutual Insurance Co. v. Krop,

2018 IL 122556, 9 13; Shirley v. Harmon, 405 TIL. App. 3d 86, 90 (2010),

111  With those standards in mind, we tum to Zander’s legal malpractice claim against
Carlson. In Atkinson, the United States Supreme Court held that, under the Taft-Hartley Act (29
U.S.C. § 185), which amended the National Labor Relations Act (NLRA) (29 U.S.C. § 151 et
seq.), a union’s agents may not be held individually liable for actions taken on the union’s behalf
in the collective bargaining process. 370 U.S. at 245-49, That rule rests on the “view that only
the union [should] be made to respond for union wrongs, and that the union members were not to
be subject to levy.” Id. at 247-48. “This policy cannot be evaded or truncated by the simple
device of suing union agents or members, whether in contract or tort, *** for violation of a
collective bargaining contract for which *** the union itself is liable.” Id. at 249. Rather,
“national labor policy” demands that “when a union is liable for damages for violation of [a
collective bargaining agreement], its officers and members are not liable for these damages.” 1d.
Following Atkinson, courts have repeatedly “cited Atkinson to foreclose state-law claims,
however inventively cloaked, against individuals acting as union representatives within the ambit
of the collective bargaining process.” Montplaisir v. Leighton, 875 F.2d 1, 4 (1st Cir. 1989).
“This principle has become so embedded in [NLRA] jurisprudence that it brooks no serious
challenge.” Id,

912 As noted above, Atkinson interpreted the NLRA, which governs labor relations in the
private sector. The first question we must address is whether Atkinson immunity applies under

the Illinois Public Labor Relations Act (Labor Relations Act), which “regulates labor relations
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between public employers and employees.” 5 TLCS 315/2 (West 2018). We hold that it does.
“[Tlhe legislative history of the [Labor Relations Act] indicates a close parallel between the
Nlinois act and the National Labor Relations Act **** Rockford Township Highway Department
v. Hiinois State Labor Relations Board, 153 1ll. App. 3d 863, 874-75 (1987). For that reason,
Illinois courts regularly look to federal precedent interpreting the NLRA for guidance in
construing the Labor Relations Act. See Chief Judge of the Sixteenth Judicial Circuit v. llinois
State Labor Relations Board, 178 1ll. 2d 333, 339 (1997); lllinois Fraternal Order of Police
Labor Council v. Hllinois Local Labor Relations Board, 319 111, App. 3d 729, 737 (2001). Courts
in other jurisdictions, moreover, have construed both federal and state public labor relations laws
to provide Atkinson immunity. See Moniplaisir, 875 F.2d at 4-5; Weiner v. Beatty, 116 P.3d 829,
832-33 (Nev. 2005); Brown v. Maine State Employees Ass’n, 690 A.2d 956, 958 n.1 (Me. 1997);

Best v. Rome, 858 F, Supp. 271, 275 (D. Mass, 1994),

Y13 We find that the structure of the Labor Relations Act supports the application of dtkinson
immunity to agents and officers of public sector unions, Under the Labor Relations Act, a union
owes its members a “duty of fair representation” arising from the union’s “statutory role as
exclusive bargaining agent” for its members, Cessna v. City of Danville, 296 1ll. App. 3d 156,
163 (1998). The Labor Relations Act vests the Board with exclusive jurisdiction over claims that
a union has violated its duty of fair representation. Id.; see also Foley v. American Federation of
State, County & Municipal Employees, 199 Tll. App. 3d 6, 8-10 (1990). And it requires a union
member to establish “intentional misconduct” by the union to prevail on such a claim. 5 ILCS
315/10(b)(1) (West 2018); see Knox v. Chicago Transit Authority, 2018 1L 162265, 132 (“A

union violates its duty of fair representation only where it commits intentional misconduct in
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representing an employee.”). This “comprehensive scheme of remedies and administrative
procedures” (Foley, 199 IIl. App. 3d at 10) would be undermined by a rule that allowed union
members to circumvent the Board’s exclusive jurisdiction and avoid the Labor Relations Act’s
intentional misconduct standard by relabeling duty of fair representation claims as negligence
actions against a union’s agents or officers. Thus, “[t]o preserve the integrity of [the Labor
Relations Act’s] statutory scheme, the Atkinson rule must fully apply in the public sector.”

Montplaisir, 875 F.2d at 5.

914  Zander appears to accept that Atkinson immunity applies under the Labor Relations Act,
but he argues that such immunity should not extend to a union’s lawyers. We disagree. In
Peterson v. Kennedy, 771 F.2d 1244, 1257 (9th Cir. 1985}, the Ninth Circuit refused to create
“an exception to the Atkinson rule *** for union employees who happen to be attorneys.” The
court recognized that “[lJabor grievances and arbitrations frequently are handled by union
employees or representatives who have not received any professional legal training at all.” Jd. at
1258. When a union instead hires an attorney “to act for it in the collective bargaining
process”—including in an “arbitration proceeding” where “the underlying grievance belongs to a
particular union member”—the union itself continues to “represent[,] and is ultimately
responsible to[,] the member.” Id. In those circumstances, the court held, “the rationale behind
the Atkinson rule is squarely applicable.” /.

Y15  As Peterson explained, sound policy reasons support the extension of Atkinson immunity
to attorneys who act on behalf of a union in matters arising under a collective bargaining
agreement or that otherwise relate to the collective bargaining process. As we noted above, a

union may be held liable to a member for breaching its duty of fair representation “only where it
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commits intentional misconduct in representing an employee.” Knox, 2018 IL 162265, 932, Ina
legal malpractice action, by contrast, an attorney may be held liable for merely negligent
conduct. Fox v. Seiden, 2016 IL App (Ist) 141984, §25. Allowing union members to file
malpractice suits against union attorneys for actions taken in connection with the collective
bargaining process would “anomalous(ly]” hold “certain agents or employees of the union *** to
a far higher standard of care than the union itself.” Peferson, 771 F.2d at 1259. Worse yet,
because duty of fair representation claims are subject to a six-month statute of limitations (see
5ILCS 315/11(a) (West 2008)), while legal malpractice actions are subject to a lengthier two-
year statute of limitations (see 735 ILCS 5/13-214.3(b) (West 2018)), failing to extend Atkinson
immunity to union attorneys would subject them to personal liability for actions taken on behalf
of a union well after the limitations period for a claim against the union itself had expired, See
Peterson, 771 F.2d at 1259 (observing that, under such a rule, “the union attorney would often be
the only defendant against whom a disappointed [union member] could proceed”).

16 For these reasons, courts have consistently followed Peferson in “reject[ing] efforts to
distinguish lawyers from other union agents for purposes of Atkinson immunity” (drmold v. Air
Midwest, Inc., 100 T.3d 857, 862 (10th Cir. 1996}) and “have uniformly concluded that Atkinson
prohibits claims made by a union member against attorneys employed by or retained by the
union to represent the member in a labor dispute.” Carino v. Stefan, 376 F.3d 156, 160 (3d Cir.
2004).

117  Zander argues that Atkinson and Peterson do not support the dismissal of his malpractice
claim under section 2-615 because his complaint alleged a direct attorney-client relationship

between him and Carlson. While we must accept the well-pleaded allegations of Zander’s
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complaint as true when assessing its legal sufficiency, we are not required to accept “mere
conclusions of law or fact unsupported by specific factual allegations.” Anderson v. Vanden
Dorpel, 172 1il. 2d 399, 408 (1996). Zander’s complaint alleged that Carlson was an FOP
employee who regularly represented police officers in labor disputes, grievances, and
termination proceedings. He alleged that, by acquiescing in Carlson’s representation of him, he
formed an attorney-client relationship with Carlson. But he conceded that he and Carlson did not
sign a retainer agreement; that he had no input into the FOP’s decision to assign Carlson to
represent him; and that he did not pay for Carlson’s services, other than indirectly through his
union dues. Zander’s contention that his mere acceptance of Carlson’s representation created an
attorney-client relationship is foreclosed by Peterson, which rejected the notion that “an attorney
who is handling a labor grievance on behalf of a union as part of the collective bargaining
process has entered into an ‘attorney-client’ relationship in the ordinary sense with the particular

union member who is asserting the underlying grievance.” 771 F.2d at 1258,

118 Peterson recognized that “union members who have themselves retained counsel to
process grievances on their behalf” arc not prohibited from bringing malpractice suits against
their retained attorneys, even if the atforney otherwise “serves as the union’s regular outside
counsel and is employed at the union’s suggestion.” Jd. at 1259, But to invoke this exception, the
union member must show that the attorney “specifically agreed *** to provide direct
representation to [the union member] as an individual client” and was not merely “acting
pursuant to [his] obligation to provide representation for or on behalf of the union.” 7d. at 1261,
Notably, Zander’s complaint did not allege any specific agreement by Carlson to directly

represent Zander as an individual client, To the contrary, Zander alleged that Carlson was an
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FOP employee whose duties included regularly representing union members in grievance and
termination proceedings and whose services were provided to Zander (and other union members)
as a benefit of union membership. Even viewing the allegations in Zander’s complaint in the
light most favorable to him, he failed to sufficiently allege an attorney-client relationship
between him and Carlson. See Arnold, 100 E.3d at 862-83 (rejecting union member’s attempt to
“recharacterize™ his relationship with union attorney where the attorney was “retained by the
union,” the attorney’s services were “provided to [the union member]| as a benefit of [his] union

1

membership,” and the attorney “also provided services on behalf of [the union] to *** other

[union members] threatened with termination™).

19 Zander makes several other attempts to avoid the application of Atkinson immunity, but
none is persuasive. He contends that the arbitration proceeding challenging his termination was
not related to the collective bargaining process. But Zander’s right to challenge his termination
through arbitration was created and governed by the collective bargaining agreement. Under the
agreement, Zander had the option to waive his right to a hearing before the police board and
instead challenge his termination through the arbitration procedures applicable to other types of
grievances. Whether it related to an ordinary grievance or a termination decision, the arbitration
proceeding clearly was “part of the collective bargaining process.” Breda v. Scott, 1 F.3d 908,
909 (9th Cir, 1993) (applying Atkinson immunity to outside counsel hired by union to represent
member at arbitration hearing challenging his discharge).

20 Zander also argues that, even in the absence of a direct attorney-client relationship, he
should be permitted to sue Carlson for malpractice as a third-party beneficiary of the FOP’s

attorney-client relationship with Carlson. It is true that an attorney may owe a duty of care to a

-10-
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nonclient who “is an intended third-party beneficiary of the relationship between the client and
the attorney,” where the attorney acts “at the direction of or on behalf of the client to benefit or
influence [the] third party.” In re Esiate of Powell, 2014 IL 115997, 9 14. But applying the third-
party beneficiary doctrine to overcome a union attorney’s Atkinson immunity would undermine
the policy reasons that support such immunity in the first place. Contrary to the basic principle
underlying Atkinson immunity, employing the third-party beneficiary doctrine in this manner
would shift liability arising from a union’s representation of its members from the union itself to
the union’s agents. And, as discussed above, it would upset the Labor Relations Act’s statutory
scheme governing a union’s duty of fair representation by replacing the statute’s intentional
misconduct standard (and six-month statute of limitations) with the general negligence standard
(and two-year statute of limitations) applicable to malpractice actions. For these reasons, the
third-party beneficiary doctrine cannot be used to “remove the Atkinson bar.” Carino, 376 F.3d

at 162,

121  Zander contends that extending Azkinson immunity to union attorneys will insulate such
attorneys from the harm that their misconduct might cause to union members and free them from
complying with the rules of professional conduct. This concern is unfounded. The union itself
retains the right “to sue its attorney for malpractice or for breach of contract, and to compensate a
union member out of the recovery for any damages he may have suffered.” Peterson, 771 F.2d at
1259. And nothing in our decision should be read to suggest that union attorneys may not face
discipline for violating rules of professional conduct. See id. at 1258 (recognizing that a union
attorney may have “certain ethical obligations” to a union member whom he represents in a

grievance proceeding, even if “his principal client is the union™).

-11-
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Y22 Zander argues that he should be permitted to recover damages from Carlson up to the
limits of any malpractice insurance coverage that Carlson may have. But Zander forfeited this
argument by raising it for the first time in his motion to reconsider. See Caywood v. Gossett, 382
Il App. 3d 124, 133 (2008} (“arguments raised for the first time in a motion for reconsideration
in the circuit court are waived on appeal”). In any event, the argument is merely another effort to
shift liability for an alleged breach of a union’s duty of fair representation away from the union
itself and thus cannot be squared with the Labor Relations Act’s comprehensive statutory scheme
governing such claims or with the basic principle that “the union as an entity *** should *** be
the sole source of recovery for injury inflicted by it.” Atkinson, 370 U.S. at 249. Neither the
Labor Relations Act nor Atkinson can “be evaded or truncated by the simple device of suing
union agents” personally, whether or not the union agent is an attorney who catries malpractice
insurance. {d. For all of these reasons, the circuit court correctly dismissed Zander’s legal
practice claim against Carlson.

923  That brings us to Zander’s claim against the FOP. As discussed above, the Labor
Relations Act imposes on public sector unions a duty to fairly represent their members and
makes the breach of that duty an unfair labor practice. See Foley, 199 Ill. App. 3d at 8-10. The
Labor Relations Act vests the Board with exclusive jurisdiction over unfair labor practice
charges, including claims that a union has breached its duty of fair representation. /d. at 10-12. In
addition, the Labor Relations Act creates a six-month statute of limitations for unfair labor
practice charges (see 5 JLCS 315/11(a} (West 2018)) and expressly provides that “a labor

organization or its agents shall commit an unfair labor practice *** in duty of fair representation

-12 -
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cases only by intentional misconduct in representing employees” (5 ILCS 315/10(b)(1)(ii) (West
2018)). '_
24  Zander contends that his claim against the FOP is not subject to the Board’s exclusive
jurisdiction—or, presumably, to the Labor Relations Act’s six-month statute of limitations and
intentional misconduct standard—because he has not alleged that the FOP breached its duty of
fair representation. But Zander cannot avoid the Labor Relations Act’s comprehensive statutory
scheme through creative pleading. See Moniplaisir, 875 F.2d at 4 (rejecting union members’
effort to avoid “labor-law preemption™ by choosing “not to couch their complaint as an unfair
labor practice™). At bottom, Zander’s attempt to hold the FOP liable for Carlson’s performance at
the arbitration proceeding challenging Zander’s termination rests on the FOP’s duty to fairly
represent Zander in matters related to the collective bargaining process. Because the Labor
Relations Act “creates and defines” the FOP’s duty of fair representation, Zander “must look to
the provisions of that Act for his remedy.” Brown, 690 A.2d at 959. Zander’s claim thus falls
within the Board’s exclusive jurisdiction, and the circuit court correctly dismissed it for lack of
subject matter jurisdiction.

925 1II. CONCLUSION

Y26  For the foregoing reasons, we affirm the circuit court’s judgment dismissing Zander’s

complaint.

127 Affirmed.
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PAGE 1 of 12
CIRCUIT COURT OF

IN'THE UNITED STATES OF AMERICA  COOK GOUNTY, ILLINOIS
IN‘THE CIRCUIT COURT OF COOR COUNTY, ILLINOIERK DOROTHY BROWN

3RP DISTRICT LAW DIVISION ~ROLLING MRATOWS

RUSSELL ZANDER, )
Plaintiff, )
3
vi ) No.
)
ROY CARLSON, ESQ, and THEILLINOIS)  Plaintiff heteby demands a trial by
FRATERNAL ORDER OF POLICE ) jury of twelve (12) persons
LABOR COUNCIL, )
)
Defendants.
COMPLAINT AT LAW
COUNT I
(Legal Malpractics)

NOW COMES, your Plaintiff, RUSSELL ZANDER, (hetein also referred fo as
“ZANDER?”), by and through his attorneys, THE GOOCH FIRM, and as and for his Complaint
against ROY CARLSON, ESQ,, (hereinafter also referied to as “CARLSON”) and THE
ILLINOIS FRATERNAL ORDER OF PGLICE LABOR COUNCIL (hereinafter also reforred to
as “FOP”) states the follewing:

1, That yeur Plaintift, RUSSFLL ZANDER is 4 tesident of Lake Ceurtty, Illinois and was
such a resident at all times relevant to this Complaint. -ZANDI,:%R was apolice officer employed
by the Village of Fox Lake Ilinois as a patrol officer for tiany years, until at some point during
2014 when he was placed on administeative leave, and his employment thereafter terminated in
2016 following an arbiifation hearing,

2, Defendant ROY CARLSON, ESQ., is an attorney licensed to practics law in the Sfate of
Ilinois, CARLSON was admitted to the practice of Taw on November 6, 2014 and at the time of’

the actions complained of herein had been practicing law for less than two (2) years,
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3 The ILLINOIS FRATERNAL ORDER OF POLICE LABOR COUNCIL (“FOP*} is &
labor union, organized primarily to' provide job security and other union benefits to law
enforcement agents and employees of vatious villages, cities, and other various governmental
units in and arennd the State of Illinois. The FOP traigacts its business in all of the collar
counties around Chicago and in Cook County, Illinois. Its principle place of business is located
in Western Springs, Cook Ceunty, Winois and is also the place of business of Defendant
CARLSON.

4, Venueis therefore claimed propet-ift Cook County, Illinois, pursuant to statute.

5. At all relevant times herein, CARLSON twas an employee of FOP. Howgver, FOP is not a
law firm and is not registered to praciice law in the State of Tinois.

6. Nevertheless, CARLSON has been held out to the inetabets of the FOP as the FOP’s.
attorney who would represent all members in labor disputes or grievances with the various
enmployets of the palice officers who were members of the FOP.

7. That on or about Becernber 5, 2014 your Plaintiff, ZANDER had contact with an atrestee
in the Fox Lake Police Station at a time when ZANDER was fimctioning as the officer in charge
of the patiol shift. The atrestee had been arrosted for public intoxication and was disruptive and
disorderly in his behavior at the titre.

8. After various interrogations, the Village of Fox Lake brought formal charges against
ZANDER for his alleged behavior during the atrest of the aforesaid arrestes, and then went back

in time imagining other wrongful conduct of ZANDER and dredged four different incidences

from assignments of ZANDER which suddenly beoarne disciplinary complaints.

9, ZANDER, after beitig notified of the proceedings, immediately notified FOP seeking

Tegal repregentation.
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10.  ZANDER, although being initially assigned an experienced attorney, was subsequently
assigned Defendant CARLSON to reptesent him. At she time, ZANDER was informed by more
than one employee of FOP that Defendant CARLSON handled all grievances and terminakon
proceedings on behalf of its members, and was a highly competent attorney. The aforessid
representations were false and matetially false, In fact, as aforesaid, CARLSON had practiced
law for less than two years, and was hardly experienced in the various procedures available to a
police officer faving charges by his or het enyployer, and facing potential termination.

11, ZANDER was given no input into the selection of an attorney to represent him but rather
was assigned CARLSON, who was an employee of FOP, as his attorney.

12, Nevertheless, the somewhat unusual method of requiring & person to utilize a partioular
attorney without allowing any input, an attorney client relationship was formed between
ZANDER and CARLSON, which gives tisa to this Complaint, There was nio formal retainer
agreement executed between ZANDER and CARLSON, rather, what happened was in fact a
“cramdown® by FOP infotming ZANDER if he-wanted an aitorney {(which his tnion dues
guaranteed him suoh an atiorney) he would use CARLSON, and based on his acquiescengs,
forced or otherwise, ZANDER and CARLSON created an attorney-chent relationship.

13, That by virtue of that attorney-client relationship, CARLSON and the FOP owed
ZANDER certain duties, commonly refetred to as the standard of care, which required
CARLSON 1o compott his behavierto the acts and actions of a reasonably well qualified
attorney practicing law ip the sarne geographicel atea as CARLSON,

14.  FOP, by injecting itself into the practice of law, should be held to the same standard of
conduct 88 CARLSON, and cestainly as alleged in a separate count, is vicatiously liable for the

actions of CARLSON.
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15, Inaccepting the representation of ZANDER in this matter, neither CARLSON hot FOP
restricted the scope of his or its representation of ZANDER, agreeing to handle the entire
grievance and termination proceedings ot behalf of ZANDER with the Village of Fax Lake, As
aforesaid, during the initial contacts and interviews with Fox Lake, ZANDER was teptesenited
by a well experienced attorney whose last name was Mahoney, Mahoney was accompanied by
CARLSON at that initial interview. Thereafter, ZANDER was informed that Mahoney was no
longer involved in the tatter and Defendant ROY CARILSON, who was well qualified, would be
handling the ®alance of the proceedings.

16.  That at the time of the filing of formal charges against ZANDER, ZANDER was entitled
to a formal hearing before the Fox Lake Police Commission, which had authority to discipline
ZANDER in any number of ways. Routinely polive officeis afe involved in the operation of the
local police commission, and routinely the police commission is mase up of a number of local
residents, who by oath agree to be fair and impartial in their decision-making process.

17.  Oninformation and belief, over the years many police officers have passed thtough the
Fox Lake Police Commiission {which is & civil serviee type of commission) with vacying results
and varying discipline, including absotute acquittals;

18,  Under the law, following a police conunission decigion, a Respondent appearing before it
has the tights of appeal to a Cirouit Court through the Administrative Review Act, and can brinig
various causes of action gllowed by law in both State and Federal Court based on the behavior of
the police commissien.

19.  Additlonally, tipon 4 review of the police commission action by the village board, and a

legislative action by that village board terminating the employment of a polies officer, the
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terminated officer has firther legal rights in the Cireuit Court of Lake County Ilinois, as well as
the Appellate and Supreme Courts of the state.

20,  Plaintiff maintains and alleges on information and belief, that at this stage of the
proceeding, Wefendant CARLSON had never conducted & full heating before the Fox Lake
police commissien or before any other police commission, as the primary attorney responsible
for the hearing without assistance of anothet more experienced attorney,

21, Inspite of the obvious benefits to proocending before the civil service police commission
of Fox Lake, CARLSON induced ZANDER to waive that right and agres to an arbitration in
front of a single arbitrator, which would be binding on ZANDER, theteby cutting off any rights
of review or appeal by the Circuif Court or the courfs of review of the State of Illinois.

22.  The béhavier of ZANDER was of a minot nature. The entire disciplinary matter which

was started by the Chief of Police of Fox Lake was based on his failure to report the misconduct

| of another police officer fo his supetiors in the administration of the police departwient. After

cfeating that chatge, the Police Chief then began Tooking for other ¢harges that had nevet been

| filed against ZANDER, involving conduct that had never risen to the form of a complaint by any

menttber of the public, and created additional charges against ZANDER based on his behavior
while assigned 1o a local high school as a “school resource officer.” The Police Chicf then,
having created those charges, began the disciplinary proceeding,

23.  Asaferesald, CARLSON had induced ZANDER to agreé to a sole arbitrator and a

binding arbitration, which from the outset was predetermined fo result in ZANDER’s termination

of employment. In fact, the arbitrator, {n his 72-page arbitration award, founid that it is improper
in the circumstance of a police officer to allow an arbitrator to subsktute his judgment on behsif

of a Chief of Police, and made that spoecifie finding in his aforesaid findings and Order.
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24, Atnotime had CARLSON »if'he even kiiew of the case law, advised ZANDER thiat there
‘Was common law in the State of Ilinois indicating that an arbitrator was justified in stating that
hewould not overtule the decision of a Police Chief due to the nature of polive work, during an
arbitration heating in the State of Wlisios, Hd ZANDER been ndvised of and known that fact,
together with other facts learned subsequently, ZANDER never would have agreed to substitute
and atbitration for a heating hefote the local police commission,

25, Nevertheless, the matter broceeded through the arbitration pracess, CARLS ON took little

or 10 depositions or other discovery from numerons witnesses that had been credted by the Chief

Y of Police to testify against ZANDER, involving not only the primary jncident, which was the

arrest by other police officers of a-person for public intoxication and difficulties they had with
that person in the city jail, As aforesaid that arbitcation expanded to then include four created

incidents that had never been disciplinaty matters or iricidents complained of between ZANDER

- and students and faculiy at the Giregg Coramunity High school in 2014,

26, Incredible aimounts of time were.spent creating these four addftivnal incidents 1o bolster

the charge against ZANDIER of failing o report an fnvident to his superiors, CARLSON fook no
active 1ole in attempting to minimize those incidents or to interview, interrogate, and/or depoge
the parties involved,

27, Noteworthyis the fact that prior to the December 5, 2014 encounter, ZANDER had never
been the subject of any disciplinary proceeding, Nevertheless, the Police Chief determined that
the only suitable punishment by the time of the atbitration heating would be the termination of
ZANDER’s employinent.

28. At this chronological time, the Villago of Fox Lake and the Fox Lake Police Department

wete under severe public scrutiny and etiticlam. This was due fo the staged shooting ofa Fox
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Lake Police Department Licutenant who had appatently been stealing from the vatious funds of
the Fox Lake Police Depariment, and when conftonted, atfetpted to stage his shooting which
did fesult in his death, although the matter was found to be a sufcide and 1ot an attack by vthers
a8 the deccdont attempted to create, Therefore, obvicusly, the Village of Fox Lake and the Fox
Lake Police Department wished to demonsfrata to the publie thet they would quigkly and
severely discipline police officers, Unfoitunately, ZANDER was caught up iri the situation
locally at the titne, and in esserice becane & scapegoat, losing his employment permanently
following an arbitration that from the beginning was designed to favor fhe Chief of Police: and
the Chief’s recommendations.

29, Unfortunately, due to the nature of the arbitration, ZANDER had no right fo appeal

whatsbever.

{ 30. Infact, before the police commiission and represented by 4 competent attorngy, in all

| probability ZANDER would have received; at worst, a much lesser disciplinary finding which

would not have resulted in the permanent loss of hiy etiployment as apolice officer, and in all

likelihood the possibility of ever becaming involved in police- work Gves-again.

31 Intheir represertation of Plaintiff RUSSELL ZANDER, the Defendants ROY

CARLSON, ESQ. and the Ilinois Fraternal Order of Police Labor Coungil (“FOP*) wete

negligent and failed to exercise 4 reasonable degree of cate and skill, and otherwise breached the

standard of care owed ZANGER in one ot ore ol the follﬁwing Ways:
a) Failed to recommend to ZANDER that he should seek review by the police
commission of the Village of Fox Like;

b)  Failed to completely inyestigate and discover the extend and details of the charges

bought against ZANDER;
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<) Failed fo advised ZANDER they had not done a thorough and complete
investigation and evaluation of the charges being brought against ZANDER;

d) Beocause they had riot completed a thorough, coitiplete investigation and
evalvation of all possible defenses as well as the prosecutions factual basis, the D‘e‘fendants.wei:e
unable to properly inform ZANDER as to what proceedings would be best for ZANDER, and the
methodology of those proceedings;

€) Failed to properly conduct discoyery, including the interviews of all witnesses,
and particularly the interviews of the students and faculty involyved in the contrived chaiges

created by the then Chief of Police fo add “muscle” to the primary chatge against ZANDER in

| -otder to obtain his teriitnation;

) Tailed to retuin exports, businesses, or individuals sutside of the POP for

information or suggestions on how to better assist ZANDER with regard to the charges pending

2 | “against hiw;

8  Failed to-obtain competent, experienced counsel and representation to handle
what was a very complicated and extensive arbitration hearinglasting two days, with a very

expetienced Village Proseeutor representing the Chief of Police and the Village of Fox Lake as

the employer of ZANDER;

h)  Failed to recognize that the treatment of ZANDER in the investigative stage
through the nse of a private detective agenoy and through other actions of the Chief of Police
may have well violated the civil rights 6f ZANDER andto fesearch and recommend the filing of
litigation in Pedetal Court for redtess of those wrongs;

iy Failed fo properly prepare for testimony at the atbitration heating, including a

demand for the Appearance of all persons exeeliting various affidavits and ofher dogiiments
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which were to be subtitted into evidence as a hearsay exception in order 1o cioss examine the
drafiers of those documents as opposed to allowing the documents to be admitted;

i) Failed to properly subpoena and present witnesses o testify on behalf of
ZANDER: at the proceeding;

k)  TFailed to properly prepare & closing brief with approptiate argument for fhe
defense of ZANDER, instead submitted what could best be deseribed as a last minute 11-page
brief failing to disenss the evidence properly or the common law of the State of Illinois, which
iight well have assisted in a falr resolution of the matter;

D Failed to properly organize and argue that if ZANDER was guilty of anyof what

could be construed ag minor offenses, that a period of probation or supervision was more

- appropriate than total termination;

m}  Reutinely and regularly advised ZANDER not to accept offers of settlemetit made
by the Chief of Police and the Village of Fox Lake which would have resultod with ZANDER, in
a telatively short period of time, being able to retuen to-work as » police officer in the Village of
Fox Lake thereby causing a substantial loss to ZANDER, In truth and in fact, rather than
advising ZANDER not to accept the offers their advice should have been directly opposite to. that
if In fact they felt ZANDER had any potential liability under the charges brought,

n)  Was atherwise negligent in their representation of ZANDER,

32,  Had the matter been properly handled it woulld have proceeded befors the police
commission of the Village of Fox Lake who would have found, based on the evidence and
existing case law as well ag the reputation of ZANDER, that any penalty was to be inflicted that

penalty would have been considerably less than termination of employment forever wihich in

A023

SUBMITTED - 9364641 - Thomas Gooch - 6/1/2020 3:31 PM

17



“2017-L-063098
PAGE 10 of 12

ELECTRONICALLY FILED
112017 4:24PM

125691

esgence is & “death senterice”’ for police officery :tn secking further employtment in another police
agency or returning to his duties as a patrol officer in the Village of Fox Laks..

33, Asadirect result of the wrongful conduct of the Defendant CARLSON, ZANDER did in
faot lose his employment and is unlikely to ever obtain employmient as a police dfﬁcer again,
ZANDER, at the time of his loss of employment was earning in excess of $50,000 a year and had
ot Jeast 20 years of additional service before tetirement with 4 pension, That 10s& of income, over
a 20-year period, easily exceeds the sum of $1,000,000 together with a life-long pension in an

approximate amount of 75% of his last 4 years of salary before employment which easily eould

Y consist of additional 7-figure sums of money but the damages suffered even excesd the loss of

| salary and employment benefits as the job guarantees cerlain other benefits to ZANDER

including hicalth insurance which, in thig day and age, ehsity has a vatue-of $15,000 per year

| through the length of his employment.

34.  ‘Therefore, the total damaggs suffered by ZANDER over the coming years and without

reduction to present day value are well into the 7-figures; nope of which would have been

incurred had CARLSON and the FOP properly handled the disciplinary matters brought against

ZANDER to include recoinmendations to ZANDER to accept various offets that were tendered

by the Village of Fox Lake,

WHEREFORE your Plaintiff, RUSSELL ZANDER, ptays for judgment on soch verdicts
as a jury of twelve (12) shall determine in his faver and against the Defendants in dn amoimt to
exoeed the jurisdictional minimums 6f this Court plus inferest, costs ofsuit and all other reliof

this Honorable Court deems just and proper.

10
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|  COUNTIU |
(Negligenice and Vicatious Lidbility against the
Hlinois Fraternal Order of Polics Labor Counsel “FOP™)
35, Plaintiff incorporates Patagraphs 1 through 34 of Count I as and for Paragtaphs 1 - 34 of
this Count II, as though fully set forth herein and adopted by reference hereto.
36.  Asaforestated, ROY CARLSON, ESQ., was a Yicensed attorney in the State of Illinois,
and was g0 Hcenged and émployed by the Illitiois Fraternal Order of Police Labor Council
{(“FOP") during all times relative to this Complaint,

37, In the course of Defendant CARLSON’s and Defendant FOP’s representation of ZANDER

 in this matter, they obtained knowledge. of Plaintiff’s backgtound history and all facts pertaining
to the pending matter, The business diseugsions and involvement by CARLSON with the FOP

‘began shortly after December 5, 2014 dand ocourred frequently when started,

38,  Thatthe [linois Fraternal Order of Polive Tabor Couneil has he tight or anthority to

| practice law in the Btate of lllinois, nor does it have the tight to-employ an attorney to furnish
legal services mndor ity direction 1o menibeis of the FOP, controlling what that attorey does

| through policy marmals and otherwise as ereated by the FOP,.

39.  That dus to FOPs principle involvement in the disciplinary matters brought against

ZANDER and ifs control of Defendant CARLSON, Defendant FOP assumed the same fiduciary

duty to ZANDER that CARLSON had, and breached that duty by the actions sot forth in Count I

above.

40,  Further, as aresult of the business relationship between CARLSON and the Thinols
Fraternal Gider of Police Labor Cotineil, belhg thet FOP-held CARLSON out to its ihembers as
the “FOP lawyer,” then the Mllinois Fratetual Order of Police Labor Counctl (FOP) should be-

vicariously liable for the acts and actions of CARLSON as described in Count [ sbove,

1
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‘WHEREFORE, your Plaintiff, RUSSELL ZANDER, requests entty of judgement in his
favor and against Defendant, ILLINOIS FRATERNAL ORDER OF POLICE LABROR
COUNCIL, for all damages incurred as a result of the wrongful behavior and actions of

Defendant ROY CARLSON.

Respectfully submitted by

THE GOOCH FIRM, on behalf of RUSSELL
ZANDER, Plaintift,

Thomes W, Goosh, T

{209 8. Main Street

Wauconda, 1. 60084

| 847-526-0110
gooch@goochfitm,.com

| ARDC No. 3123355
Cook County Atty, No, 24558
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IN THE CIRCUIT COURT OF COOK COUNTY, ‘L“ﬁ%ix
COUNTY DEPARTMENT, LAW DIVISION DX

T 1 of 74
CIRCU’IT GOURT OF
TLLINGIS

DIVI TON
ROTHY BROWN

RUSSELL ZANDER, j o
| )
Plaintiff, ) |
vi ) No. 2017 L 063098
_ )
ILLINOIS FRATERNAL ORDER OF )
POLICE LABOR COUNCIL and )
ROY CARLSON, : )
)
Defendanis. ¥

MOTION TO DISMISS PLAINTIFE'S COMPLAINT
NOW GOME the Defendants, ILLINOIS FRATERNAL ORDER OF POLICE LABOR

COUNEIL and ROY CARLSON, by their attorneys, PRETZEL & STOUFFER, CHARTERED, aﬁd

move fo dismiss the plaintiffs’ Complaint with prejudice parsuant to 735 ILCS 5/2-619.1 of the
Code of Civil Procedure. In support of this motion, the Defendants submit the attached exhibits

aud state as Tollows;

Plaintift, Russell Zander, has filed & two-count complaint against the defendants, the _

Ilinois Fraternal Order of Polive Labor Council (“Labor Council”™) and its employes, Roy

Carlson, &Ilégi;}g legal mulpractice {Count 1j and seeking to impose vicarious liability upon the

Labor Council fﬁf Carlson's condust in connection his gctivities on plaintiff's hehaI"F during
grievance proceedings with plaintff's former employer, the Village of Fox Lake (“the Village™),
procestlings which ultimately resulted in the Village terminating the plaintiff’s -amp_xc;yme,—,t :;,;15 &
-police officer,

As get fm‘th below, the Court should dismiss plaintiff’s Complaint for two reasons. First,

the claim for legal malpractice against Carlson should be dismissed under Section 2-615 because
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United States Supreme Court precedent establishes that union agents or emiployess like Catlson

cannot be held personally lisble for actions they undertake in the conrse of their employment in

furtherance of collective bargaining rights—such as the grievance proceedings alleged by the

plaiutiff bere. Second, the plaintiff's claims against Carlson and 'the'Laer Council are founded

on allegations that the Labor Couneil breached its duty of fair representation toward the plaintiff.

Under Hlinois law, all such claims are within the exclusive jurisdiction of the Tlinois Labor

Relations Board and as such must be dismissed under Section 2-619(a)(1) of the Code of Civ’il.

Frocedute for lack of jurisdiction.

2017-L-063098 .
PAGE 2 of 74
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PERTINENT FACTS

At all rélevant times in ‘tﬁis case, defendant Roy Carlson (“Carlson™) wsg -étﬁpleyed bya
undon, the Labor Council s an attorney. (Complaint, attached hereto as Bxhibit A, 493, 5, 11.)
% | The Labor Council s a “labor organization™ '.estabi’ishad pursuant to Section 2(1) of the Nlineis
.' Public Labor Relations Act, 5 TLCS 3 1 5/2(1)), and represents thousands of publie safety and
écriminzal Justice employees through the State who have collective bargaining r’ig‘hts_ undey the
| Act. (Affidavit of Richard Stompor, attached hereto as Exhibit B, 43.)

S At all times alleged fa the Complaint, the Labor Council was the exclusive bargaining

representative for the Village of Fox Lake Police Eepart.ment and was recognized as such hy the

Hlinois Labor Relations Board, The Labor Coundil represented police officers of the Village,

including the plaintiff, by its employee Carlson throughout the grievance process alleged in the

Complaint pursuant to a collective bargaining agreement between the Village and the Lahor

Council. (Bxhibit A, 1[1{93 0; Exhibit B, 143 — 6, and Exhibits A and B thereto,) Plaintiff alleges

that Carlson and the Labor Council weie pegligent in various ways throughout plaintifPs

grievance process with the Village and the resulting arbitration process and tenmination

proceedings. (Exhibit A, §]15-31.)
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APPLICABLE LAW & ARGUMENT

L Section 2-615 Argament for Dismissal: Plaintiffs Claims Against Carlson for Legal
Malpmctu.e Axe Barred as # Matter of Law.

As an initial matter, the plaintiff's attempt to state a claim for legal malpractice againgt
Carlson is contrary to law and inus’t be dismissed. The United States S.upr’eﬁle Court has
previously dotermined that union officers and employees are immune fion personal [iah’iiify for
acts undertaken in their capacity as agents for the union, and Illinois courts have looked 1o

federal decisions in interpreting the Illinois Public Labor Relations Act (“IPLRA™), which

llinois State Labor Relations Board, 178 11.2d 333, 338 (1997) (holding that decisions of the

| NLRB and Federal courfs guide Illinois courts in interprating the [PLRA).

[ .
§% It Atkinson v, Sinclair Refining Co., 370 U.S, 238 (1962), the Supreme Court held that
7y | .
r;;ﬁ union officers and employees are immnune from personal liability for acts Undettaken as union
/™

fepresentatives, on behalf of the upion. This has become known as the Atkinson Rule. Courts

ELECTRONICALLY FILED
HAZ018 11:22 AM

across the country have subsequently applied the Arkinson Rule to bar legal malpractice elainis

et DrOUgHE by umion members against union attorneys for acfs performed in the collective
bargmnmg process. For example, in Peterson v. Kenredy, 771 ¥.24 1244 (9 Cir. 1985), the
court held that the Atkinson Ruile applies to a union’s in-house counsel, gy well as to its retained
sutside counsel:

When the union uses its regular outside connsel, the services are sometimes

covered under an overall retainer agreement, and there is no additional fee or

charge to the unlon for the law firm's handling of the matter. In any event,

whether it be house counsel or ouiside vnion counsel, where the union is

providing the services, the attorney s hired and paid by the union o acl foritin
’h@ solective bar gainmg pmmes*a Peterson, 771 F.2d at 1258,
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Courts acrToss the country have repeatedly looked to zlifkin_s’on and Peterson to hold thaf; an
aﬁofnr::y hired -By- a union to defend a union member covered undeir 4 collective bargaining
agreement is an agent of the union and is therefore tmmurie from suit, Moniplaisir v. Leighton,
875 F.2d 1, 5-7 (Ist Cir. 1989); Best v. Rome, 858 F. Supp. 271, 274 (D. M.ass;_. 1994);

Mamorella v. Derkasch, 276 AD.2d 152, 716 N.Y.8.2d 211, 213 (App. Div. 20;00;)_;.5‘@12@?5 v

Do, 99 Ohio App. 3d 249, 650 N.E.2d 485, 487-88 (Ohio Ct. App. 1994); Colling v. Lefkowitz,

66 Ohio App, 3d 378, 584 N.E.2d 64, 65 {Ohio Ct. App. 1990) (holding that an ﬁttoméy who is

handling a labor grievance under a collective bargaining .agreemént has not entered into dn

s attorey-client relationship with the union member), Ttxis -ais_o holds true in the sontext of a Jocal

govem-meﬂt employee wheie a state public labor relations act (such as the IPLRAY applies.

| Weiner v. Beatty, 121 Ney. 243, 248-250 {2005) (holding that Nevada Employee Management
= | Relations Act immunized lawyers supplied by unions from legal malpractico clafms).

The same logic applies to plaintiff’s claims against Carlson in this cage. lea_intiff alleges

20171063098
PAGE 4 of 74

| that, at all relevant times, Carlson was an agent/employee of plaintiff’s union, the Lubor

ELECTRONICALLY FILED
1412018 11:22 AM.

Council. (Complaint, 93, 5, 11). The grievance process alleped in the Complaint was conduétéd

S pursuant to the col}ectivﬁ baxfgainingagmement that was in effect at that time betweer tfh§ Labor
Council and the Village of Fox Lake, {E};h’ii‘)it B, 44, and Exhibit & thereto.) Ses, e.g., Pa_hﬁer W
Brown, 2014 U.S, Dist. LEXIS 46698 (April 4, 2014, §.D. Ind.)(bolding that -ﬁ]l_agafti’qﬁs that a
union mnﬁl‘oyee mishandled -aaﬂectﬁe bargaining grieQ aAnge Process wﬁs hérred \inder dtkinson).

Illhlo’is;.-.tmuft& regularly lovk to federal decisions in interpreting the [Minols Fublic Labor

Relations Act and follow federal law given the close parallels between the IPLRA and the

National Labor Relations Act. Hlinois FOP Labor Couneil v, 1llinois Local Labor Rels. Bd., 319

IHL.App.3d 729, 737-38 (1st Dist. '2091), citing Chief Jidge of the Hiinoiy Sixteanth Judicial

Circuit, 178 1L2d 333 (1997) and Rockjord Township Highway Dep’t v. Nlinois State Labor
, . | _

A030

SUBMITTED - 9364641 - Thomas Gooch - 6/1/2020 3:31 PM

80



2017063098

ELECTRONICALLY FILED
1472018 11:22 AM

PAGE 5 of 74

125691

Relations Board, 153 T.App.39 863, 875 (2nd 1987). Accordingly, this Court should adopt the
rale set forth in Atkinson and Peterson and hold that Carlson is immunized from plaintiff’s legal
malpractice olaims as a matter of law, |

Under the Supreme Court’s holding in A’tkinson,_plainﬁ_ff’s claims against Carlson fail to
gtate a cause of action as a matter of law and should be dismissed with prejudice putsuant to
Seption 2-615 of the Code of Civil Procedure, as amendihg the pleadings cannot cure this legal
obstacle to the plaintiff pursuing a clatm against Carlson for the matters alleged.

. Section 2-619()1) Amgument for Dismissal: The Tllineis Labor Relations Board hias
Exclusive Jurisdiction Over the Matters Alleged, '

Section 2-619 of the Code of Civil Procedure provides for the dismissal of an action
where “the claim asserted against the defendant is barred by [an] affirmative matter airoidin'g' the
| legal effect or defeating the claim.” 735 ILCS 5f2-619. An affirmative matter is something in the
?ﬁature. of a defense that negates the dlleged cause of antion Gmﬁpietmiy or refutes critical

conclusions of material fact unsupported by allegations of specific fact contained in or inferred

| from the complaint. Downers Grove Assoc. v Red Robin Intern,, inc,, 151 Hl.Apb.3d 310, 315-16

(15t Dist. 1986). An affirmative matter asserted by a defendant pursuact to Section 2619 miay be
Su}’}i{.}dﬁﬁd by material evidence or an affidavit, Nichol v. Strass, 192 TH.2d 233, 247 (2000).
Additionally, where the existence of a4 document '&i‘t&@htﬁd‘ to a pleading or & motion is pot
disputed, the Court may property consider that document for the purposes of a Section 2-619

“motion. Christmas v. Hughes, 187 1L App.3d 453, 455 (1st Dist. 1989),

As set forth more fally below, plaintiff's Complaint is subject to dismissal under Section

2-619()(1), beczmse ylﬁinﬁf‘f’s claim is essentially one for an ynfair labor practi‘@é {tsamely, an

alleged breach of the union’s duty of fair representation) arising from. a dispuite concerning a

collective bargaining agresment. As such, the Iilinois Labor Relations Board has exelusive

5
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jurisdiction over this matter. 5 ILCS 315/5, Plaintiffs’ claim is not properly before this Court and |

should be dismissed because the Tlinois Labor Relations Board has exclusive jurisdiction over
this olaim.

This case arises ﬁtmﬁ the ¢ollective bargaining agreamént'hatweeﬁ the Labor Couneil and
the Village of Fox Lake. (Exhibit B, 15 and Exhibit A thereto). As aresult, it is governed by the
linois Public Labor Relations Act, 5 ILCS 31571, er seq. |

The Public Labor Relatious Act farjxd case law cleatly establish that a charge of an unfair
labor practice is within the exclusive jurisdiction of the Illinois Labor Relations Board. 5 1LCS

o, 315155 Foley v, American Federation of Staie, County, and Municipal Employees, 199 1ilL.App.3d
| | 6, 12 (1st Dist. 1990) Cessna v City of Danville, 296 TiLApp.3d 156 (4ih Eis’t',.-f'f}?ii)_. The
| :gppel late Court hﬁs recognized that the Board must maintain exclusive jurisdiction over claims,
like Plaintiff’s, which relate to alleged unfair labor practices because “".inaonsisteﬁt jhdgments

& | and forum shopping will be inevitable if we pronounce a rule whereby breach of the duty of fair

2017-L-063098
PAGE 6 of 74

representation claims can be maintgined in the cirouit courts, as well ag before the Board.

BLECTRONICALLY FILED
142018 11:22 AM

Furthermore, our already overburdemed court system would face increased amounts of

!

urmecessary litigation.” Foley, 199 HLApp.3d et 11,

A claim against a wron (dr its lawyers) for committing malpractice during a grievance
prosess pursuant 1o a colfective bargaining agreement by definition constitutes an unfair labot
practice in the nature of a breach of the union’s duty of fair rerasmﬂatipn. M@n;pldz:sir? 875
Fad &t 1-4: Arnold v, Aly Midwest, 1994 U.S. Dist. LEXIS 7628 at *19-20 (May 24, 1994 D,
Karisas), The Hlinois Labor Relations Board, however, has the exclusive jmrisdicﬁmn to
determing whether a public employee union, such as the Labor Council, bwacheﬁ its duty of fair
representation. In Foley, the Appeli‘ate_i:’faur% explained that, under the I'Iiiﬁz@i_é Public Labor

Relations Act, wnions have the duty to fairly represent the interests of all of their ihembers, 169
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NLAPp.3d at 8-9. The court further explaitted that a breach of this duty constitutes an-unfair labor

practice under the Public Labor Relations Act. Id. at 9-10. As such, claims involving breach of

the duty of fair representation are “subject to the Act's comprehensive scheme of remedies and

adininistrative procedures.” /4. at 10. Thg ?ublic:Lahnr Relations Act gives the JLRB exclusive

jutisdiction to resolve such claims. #d; Cessna v City of Danviile, 296 11L.App.3d 156 (4th Dist,

1998) (holding that Section 5 of thie Public Labor Relations Act confers the Labor Relations-

Bouard with exclusive jurisdiction over a,ny claims based on a breach of the duty of fair
representation, even though not explicitly styled as such, and that no provision of the Act allows
) employees 1 file suit in the circuit court based on an allégad bieach of the duty of fair
| representation.}
Purguant to this settled precedent, the -Qburt ﬁla.éks jurisdiction uvér.the _plaintiﬁ"’s. ¢laims
against the Labor Council and Carlson. Plaintiff's allegations and the affidavit of Richard

D | Stomper conficm  that plaintiff’s claims arise from activities wndertaken by the union and its

2017-1-063098
PAGE 7 of 74

{authorized representative and vccurting pursuant to the collective bargaining process. As such,

ELECTRONICALLY FILED
1742018 1122 AM

| plaintiff’s allegations constitate a claim for breach of the duty of fair representation, over which

! the Labor Relations Board has exclusive jvrigdiéﬁon, Piai.ntiffﬁ Complaint should be d i_smiisséd
as to bath defendants for this additional reason pursuant to Section 2-619(a)(13 of the Code of

Clivil Procedure,
WHEREFORE, Defondants JLLINOIS FRATERNAL ORDER OF POLICE LABOR
COUNCIL and ROY CARLSON request that this Court enter an order dismissing Plaintff's

Complaint with prejudice, plus costs,
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Respoctfully submitted,

PRETZEL & STQUFFER, CHARTERED

Matthew J. Epan

Brendan 1. Nelligar

PRETZEL & STOUFFER, Charterad
One South Wacker Drive, Suite 2500
Chieago, 1L 60606

312-346-1973 (phone)
312-356-8242 {fax)

= bneﬂjghn{”'?i:n cme}-xstoufim,wm
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RGO COURT OF
B T\}{%LLH‘FQIS
ROWN

IN THE UNITED STATES OF AMBRICA  COUK COUNTY,
IN THE CIRCUII COURT OF COOK COUNTY, ILEINCISRK DORCTHY
30 DISTRICT LAW DIVISION ~ ROLLING MEADOWS

=

RUSSHELL ZANDER,
Plalntiff,
ND‘;.

V.

Plainfift hotsby demands o trinl by
Jury of twelve (12) persons

ROY CARLSON, BSO. and TEH ILLINOIS
PRATFERNAL QRDER OF POLICE
LABOR COUNCIL,

S " R N Nt N N "

Defendunts,

|

FURE

{Legal Maiiii‘éﬁiicé)

NOW COMES, your Plaintiff, RUSSELL ZANDER, (herein also reforred to ng
"ZANDER™, by and through his atiorneys, THE GOOCH FIRM, a’hd s and for his Conplaint
agalnst ROY CARLSON, ESQ,, (hereinafter also referred to as *“CARLSON™ ahd THE

2017-1-063098
PAGE 9 of 74

ILEINOTS FRATERNAT, ORDER OF POLICE LABOR COUNGIL (horcinafber also roferred to

ELECTRONICALLY FILED
VAPDIS 11322 AM

a8 “FOP”Y sintes the following:

N 1. - That your Plaintiff, RUSSELL ZANDER is & resident of Lake County, Hifnois aid way
such a resident ab all times selevant to this Complaint. ZANDER wag a police officer émployad
by the Village of Fox Lake Iliaols - a patrol officer fﬁr many yaéu*s, until at some point during
2014 when e was placed on administeative leave, and’fhi@:mnggloyment thereafier terminated in
2014 following an arbiteation hewring,

2 Defendant ROY CARLSON, B8Q,, is an attorney licensed to practice faw in the State of
Niinols. QARM@N was adinltted to the practice of Taw on November 6, 2014 an;fl af {he time of

the actions complained of hereln had been practicing fiiaw for less than two (2) _y@am |

-1
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|

|

: -3 The ILLINOLS FRATERNAL ORDER OF POLICE LABOR COUNCIL (“FOP™) is 4

3 labot wiior, organized primarily to mrovide job secutity and other tlon benefits to Jﬁw
:mi-"mcﬁmént aeni"s and employees of vm‘ipns-vﬂ'iag}eﬁ; vities, and other w&iou.s povernmental
units m and around the-State of IMinois, The FOP transacts its buginess {n all of the collar
counties arpund Chicago and in Ccﬁk County, Mllinods, Ity principle place bf"bﬁsine@s.is tocated
in Wslort Sprivigs, ook County, Linais and is alsb tho place of business of Defendant
CARLSON. |
4, Venue s fherefore slajmed 'ﬁm_ﬁ'er in Cook. County, Iinois; porsuant to statute.

L pm— 5. Atallrelevant times herein, CARLSON was an employes c’rf‘FGP. However, FOP is ot &

law firm and 18 not registered to practico faw in the State of Dlinols,
6. Naveriheless, CARLSON had been held out to the members of the POP as the FOP’s

attorney who would represent all membors in Tabor-dispufes or grievances with the various

AT 063098
PAGE 2 of 12,

employers of the police officers who were mertbers of the FOP.

20IF-LADEI098

ELRARRIRLIHY FiLED

7 That on or about December 5, 2014 your Plaintif, ZANDER had contact with.an arreiton

ELECTRONICALLY FILED -
142018 1127 AM

"in the Box Luke Police Station at 5 thme when ZANDBR was ftnctioning as the officer in charge

‘of the patrol shift. The arrestee had been arrested for public intoxioation and was dismpiii*e; and

Fotupmsmsassmnasesmravenns

‘disorderly in his behavior.at the fime,

8  Afervarions intorrogations, the Vﬁllﬁge of Fax Lale brought formal charges apainst
ZANDER for his alleged behavior during the arrost of this aforegatd 'arrest;ea, anel then went buck
in time imagining other wrongful ®31ci£1g:f of ZANDER and dredged four different Incidénces
Trow asighments of ZANDER which suddenly became disslplinary mmp.!éﬁnta, .

9. ZANDER, after being notifted of the provecdings, immodiately notified FOP secleing

lspal representation.

C 86
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10 ZANDER, althongh being initially assigned an sxperienced attorney, wes subsequently
assigned Defendant CARLSON to raproseiit hiin, At the time, ZANDER ws infotmed by-more
than oo employes 6f FOP that Defendant CARLSON bandled oIl grievan ';nés and {esmination
pm;‘ﬁe&di hgs on, bihalf of {1s sombers, and wis o 'hig,hl'y gompetent atfoiney, The aforssaid
representations were Talse and materially false. In fact, an aforesnid, CARLSON had practiced
law Tor less than two yoars, and was haedly experienced in the vavious procedures available Ip &
police officer facing vhatpes by his or her employer, and facing potential tetmination.

1. ZANDER was plven no inpuf into the selection of an attotney to represeat im but rather
was assigned CARLSON, who was an employee of FOP, as his attomey, .

12 Navertha!éss, the somewhat unﬁs*ual metﬁoc’i of requiring & porson fo utilize a pacticalar
attorfrey without allowing atiy input, an altorney elient relationship wag formed belween
ZANDER and CARLBON, which gives rise to this Complaint, There was n6 formal retainer
agreentent exceuted between ZANDER and CARLSON, rather, what happened was in fact e
“sramdown’ by FOP informing ZANDER if he wanted sin atfors ey {whiah his union dues
goaranteed him such an attorney) he would yse CARLSON, and based ont his sequisscerics,
forced ot otherwise, ZANDER and CARLION created an attorney-cliont relatlonship.

13 That by virtue of thet attorney-client relationship, CARLSON and the FOP swed
ZANDER cerlain dulies, commonly raferred to as the standard of u'm*é_j which required
CARLSON to sompurt his behatior to the acts dnd actions of 4 repgonab) y well qualifiod
attorbay practicing low in the same goographicsl ares s CARLEON,

14, FOP, by injecting ilself inte the prootice of law, should be held to tas same atandard of
conduct s CARLSON, and cortalnly as ulleged in & separate sount, is vicérirms{_y litble for the

actiong of CARLSON.
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15.  Inaceepting the reprasentation of ZANDER in this malter, neither CARLSON not FOP
restricied the saape.aﬂﬁs oF ity repraséﬂintion of ZANI}}ER, am'eeirag to _haﬁ_d}é the entite '
prievance and termination proceedings on i;ie:h..alf' of ZANDER with the Villags uf Fox Lake, As
aforesaid, during the initial contacts and interviews with Fox Lake, ZANDER was f*epfésen ted
bya weu ﬁxpeﬁemrse-d. aftatney whose 1_a'st_ nane Waé Mahoney. Mﬁfaanéy wWas ac‘cnnipaufed by
CAR LSéN g that fnifial tntorvi ew, ’I‘hew_ﬁﬁm ZANDER. was informed that Mahoney was no
jonger invebved in the matter and Dﬂ'tbnclam ROY CARLBON, whe Waé well qualified, would be
heundling the balanse of the proceedings. | '

18, 'That at the time of the filing of formal charges against ZANDER, ZANDER was entitled
to & formal hearing before the Fox Lake Poloe Commission, which hud authorlty to discipline
ZANDER in afiy nutdber of ways. Routinely police ofticers are involved in the eperation uf.ﬁhaa
Tooal pollve wommission, and routinely the police commission fs made up of & number of local
tesidents, who by oath agres to be fair and impartial in their decision-making process.

17, On i:nfmﬁnaé’i on and belief, over the yeurs many police officers have passed through ftie
Pox Lake Polics Comimission (which is a oivil service type of comissivn) wiﬂi_Varyjng resnlis
and varying discipline, inchuding absolute sequittals,

18, nder the law, foflowing a police commission decision, # Respondent appearing before 1t
hag thesrights of appeul to » Cirouit Coot t?rrmughﬁwﬁﬁmhﬁaﬁratiw Review At and cah bring
variong causes of acHen allowed by law in both Skite and Federal Court based tn-the behavior of
fhe pﬁl:ice -aé::ﬁﬁni’ssion,

19, Additionally, apon a veview of the police comuission action by the village busrd, and 1

legislative action by that village bomd tetminating the employment of o polics officer, the
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terminated officer has ﬁx_rthsi; legal rights in thc*; Cisouit Court of Lake County f!_liiué’i:s, us well ng
the Apptllate and Sﬁpreme Courts of' the state,

20, . Plaintiff maintains and alleges on information and belief, that at this -siagé; of the-
proveeding, Defendant GARLSON had iever conduetod a fll hearing before the Yox Lake
poltics-commission or before any ather police commwsiun, us the primary attorney wﬁponsﬂ)]s
for the hearing without assislame of mmthef moLe expemmced altarngy.

21, Inspite ofthe ﬁbvitms benefits to provesding before the eivil service pcs]iée éﬁmﬁiissioﬁ
of Fox Lake, CARLSON induoed ZANDER to waive thet xight and agree to an arbitrationin -

front of a single arbitrator, which world be biading on ZANDER, thersby cutting off any rights

of review or appeal by lhe Cireult Coutt o (he coits of review of the-Stute of Hinvis |
22, The behavior of ZANDER was of'a minor nature, The entire disciplitaty tatter which
was sturted by the Chief of Polise of Fox Lake was based on his failure to report the miseondust

of another polics officer to-his superiors in the administration of the police department, After

017065098
PAGE 5 of 12

20171063008

eLeBSEBRITaE T4 FiLeD

oreating that chargs, the Police Chief i;_fhan bogan looking for othet obarges that hed never been

ELECTRONICALLY FILED
YVA2018 11:22 AM

filed .a:gaiﬁs-f ZANDER, involving sonduct that bad never tisen tg the form 0T somplalnt by any -

miotaber of the public, and ereated additional chetges sgainst ZANDER based on his .behﬁvi’nf
while assigned to a local high schoot ag a “schoo] visource officer™ The Police Chiﬁ[“fha&,.
having created those chagges, begzm the diselplinary pmcw&mg

23, As ator:,smd CARLION had fiduced ZANDER 1o agres (o a sole arbxznatm and a
binding arbitration, which from the dutset was pradetermined to result in ZANDER"s Termitiation
of smployment, In fact, the arbitrator, i Bis ?2«_pﬁge af_hi tration awad, found that it w impr@éf: :
fn the clroumstanso of » polive officer to allow at arbitralor fo substitute bis fudgment on behulf

ufa Chiefof lf“ﬁlis:c; and made that specific fnding in his albresaid findings and Order,
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94 At no time had CARLSON, i he gvan know of the cuse law, advised ZANDER that there
was commion law in the State of lllinots indicating that & arbitrtor was justified i stating that

he would not ovesnile the decigion of a Police Chief due to the nature of potice work, durlng an

arbitration heating in the Stite of Hlinots. Hed 7 ANTIER, been advised of and known that fact,

together wilh other facts learned aubsequently, ZANDER never would have tgreed to substitute
and mebitration fora hearing before the local 'péi e commission, |

25. Nevarthsléss, the matter proseeded Mrough the m‘ﬁimlen progess, CARLSON took little

of no depositions or other diseovery from Bumerous witnesses That had been oreated by the Chief

of Police to testify agatnst ZANIIER, involving not only the privary insident, which was the

arrest by other potics officers ofa pamon For publis intoxication and difficulties they had with
that person i the city jail. As aforesidd thit arbltration expanded to then include four areated
incidents that had never been disciplinary matiers of incidetts cotiplained of between ZANDER

a0d students and facully af fho Gregg Community High school in 2014,

20Y7.L-063098
PAGE. 6 o 12

2017-L-063098 .

1472018 1122 AM

26, Incredible amovnts of time were spent oreating these foue additional incidents to bolser

ELECTRONICALLY FILED

the chaine apainst ZANDER of failing to report an incident to [E] supérim-s._ CARL%GN took no

active role in attempting fo minimize thoss incidents or fo {nterview, interrogate, aud/of tiepose

the parties involved.

29, Noteworthy is The fast fhat prior te the December 5, 3014 ancounter, ZANDER had never
been the subject of any diseipinary procending. Novertheless, the Police Chief deterinined that
the only suitable ,mmi-a'iﬁﬁ&nt Iy the time of the abitration hearing would be Fhe teroination of
ZANDPR s employment. |

28, Atthis ah‘r.ﬁn@‘iagie:al time, the Village of Tfox Lake and the Fox Lake Police Department

wete under severe public sotutiny and seiticisin, This was du fo the staged shooting of & Fox
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Lake Polics Dupariment Li outonant who had apparently been stealing from the variots funds of
the Fox Lak—e Police Depattment, and when i‘-(‘n’rﬁ‘un.ted‘, atternpted to stage hiz shooting which
did racmif: m his death, although the matter was Round fo be u sufeide and ot an attack by ﬁﬂwfs
a8 the decedent ﬂtisrﬁptﬂt] to create. Therefore, obviously, the Village of Pox Lake and the Fnﬁ
like Polive Daparfmerit wi:ghéd to domonstiate to the public that they 'ﬁvqu |d quickly and |
severely disvipliie police officers. Unfortunately, ZANDER was caught up in the situntion
locally at the time, and in éseence béoa‘m;e 5 goupegoal, losing hi# qmblmmnt permanetly |
following an afbitration that from the boginhing was desfgqed to fuvor the Chief of Polics and
t}m C’h‘i&f”am@ommmﬁiaﬁbﬁs. _

29. Uﬂ-fortunatél y, due to the nature of the arbitration, EAN-I_?}ER Tind 0o 1ight to appeal
whatspeves, '

30, In Fact, befors the police compiission and reprasented by & competent atturney, In all

- probability ZANDER would have reseived, st worst, a nivich lesser disciplinary fnding which

would nol huve r‘ésuh:eﬁ'_in the permiatient 1088 of his emplogment as apolice officer, and n all
likelihood the pcsi;‘i%ility of sver becoming ihvolved in police work ever apaiy.
81, Inibeir representation of PlaintiFFRUSSELL, ZANDER, the Defendants R@Y
CARLSON, B8, and the Hlinols Praterel Order of Police Labor Coungfl (“FOP™) were
pegligent and faifed 1o exerclss o reasonable dopgroe of eeira and skitl, and otherwige breached the
atandard df;‘cam owed ZANGER in ong or tore of the fgaiié}éfing WaYS:

&) Failed to recommend fo ZANDER that hé should seek review by the polive
pommission of the Yilluge of Fox Lake;

by Failed to completely investipate and ciisrcoveﬁiw extend aﬁﬁ'dmaii% of the charges

brought against ZANDER;
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0) Failed to advised ZANDER. they had not done a thorough end complefe

investigatiof and evaluation of the chnrges beiisg brought against ZANDER;

dy  Because they had not completed a thotough, somplete investigation and
evaluation of all possible defenses as well as the prosecttions factual basis, the Defendants were

unable to propérly infotm ZANDER as to whit procesdings would be best for ZANDER, and the

methodulegy of those procesdings;

g) Failed to properly conducs disgeavery, inctuding the interviews nf all witnesses,
and pactictlarty the interviows of the students and faoulty involved in the contrived charges
created by the then Chief of Poliee to add *musele” o the primary charge agalnst ZANDER in
order to pbtain his termination;

£y Pailed io retain oxperts, businesses, or Individudls outside of the FOP for

information or suggesfions on how 1o better assist ZANDER with regard to the charges pendin g _

agaiist hiny

g Pafled to obtain competent, experienced sounsel and .1*epyésenta'tion to handle
what was & very complicated and extensive arbliration heaﬁiag;‘i_asﬁr:g two days, with a very
experienced Village Prosecutor representing the Chisfof Police and the Village rifi?cx Lakeas
the empldyer of ZANDER;

B Falled to recognize that the trealment of ZANDER in the lnvestigative stage
through the use of a privite detective nponcy and through other actions of the Chis? of Police

wny have well violated the civil tights of ZANDTR and to research and reconunend she filing of

titigation fn Tederal Comt for redress of those wiongs;

)] Failod W propetly.prepars for testinony at the atbitruiion hearg, indluding

dewmsing for the appearanee of all persons executing varions affidovits and vther dosuments
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which were to be submitted into evidenoe us a hearsuy exception in oider to eross examine the
drafters of those dotuments as opposed tu-ailow_i-ng the do'cmeﬁts 1o be admitted:

k) | Faited to properly subpoona and present withesses o testify on bahalf of
ZANDIR at the proceeding;

k) Failed to properly propare o dtm-:i:ng brief witivapproptiate argument for the
defense of ZANDER, 'ins{ancl gubmilted what cauf-d“‘bssi be desertbed aaa last minute 13-page
bief fafling to disouss the evidence properly or the common Iaw of the State of [linols, which
might well have agsisted in » fairresolution of the matter

¥ Failed to properly organize and acguo that if ZANDER was guiiiy of sny of what
could bo cotsnmed as minor offenses, that n perlod of probation or supervision was more
appropriate than total termitntion;-

my  Routinely and rogulaly advised ZANDER siot to acgept offe';-s of settlement made
by the Chief of Police and the Village of Fox Lake which would have resulted with ZANDER, i
a relatively s‘;hértﬂ period of titne, being uble to return to work ag & 3@61fs@ officer in the Village of

Fox Lake fherchy cansing a substantial loss to ZANDER, In truth and ji-ﬁ fact, rather than

advising ZANDER 1ot to-acoept the offers their advice shonild have been directly oppesite to thal

iF in Tact they felt ZANDER had any potential Hability under the sharpes brought.

ny  Wag Gihwrwise neghgent in their representation of ZANDER.
32 Mad the mafter been properly handigd it wonld have proveeded beftre the police
commigsion of the Village of Fox Lake who woukl have found, based on the evidenes and
existing onst law ax wall g3 (e re-:m_t&aﬁm of ZANDYR, that ar;y;rwnaity was to be Inflicted that

penalty would have been considerably [ess then terminiation of employnient foyever which in
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essence is 4 “death sentence” for police officets in seaking further employment in another polive
sgenoy or zeturning to his duties as a pateo} afficer in the Village of Fox Lake,

33, Aso diveot result of the wronpful conduet of the Diefendant CARLSON, ZANDER did in
fact lowe lis soaploymient and is unfik&ly I ever ohtain smployment a8 & pollce dificer again,
ZANDER, at the time of his losg of employment wns carning in oxcess of $50,000 a ysar and had
af least 20 years of addifional servive bofore retixement with & peﬁsion‘ Thatloss of income; over
a 20-yenr period, easily exesods the sum of $1,000,000 together with a life-ong pension 'ﬁ_n an
approximate am@m_f of 75% of his last 4 years of salary before smployment which easily could .

congist of addidonal 7-Piure sums of money but the damages suffered oven extend the loss of

salary and employment benefits as the job guarantees certain othet b enofils to ZANDER.

g E . g ¥ o including heulth ingurance which, in this day and age, casily has 8 v:istfhw of $15,000 per yoar

, ;.3 a%% g%é through the length of hs employment.

é gg; “%% 34, Therefore, thio total domages suffered by ZANDER aver the coming years and without '
%% ﬁ% T reduction to present day value are well nto the 7-figures; none of whi gh-would have been

= __

nourred bad CARLSON and fhe FOP properly handled the disciplinary matters Bronght agalnst

7 ANDER fo inchide recowimendations fo ZANDER to accept various offers that were tendarad
by fivé Viflage of Fox Lake, |
WHERRFORE your l’iaintiff, RUSSELY, ZANDER, prays :ibf jiici'gmént on sirch verdicts
a8 a fury of twelve (1 2) shall determinein his Favor mod ageiist the Tﬁeﬁng&gmta_.in ah Aot i
ereeed the jurisdictional mirimums of this tﬁaurt plus interest, costs n-*f‘.stﬁt and all otler relief

this Hanoratde Gourl deeme just and propers

L)
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N ;QQNT,II.
(Mepligeioe and Viearious Liability agabost the
| 1inois Fraternal Ordor of Polico Labor Counsel “FOPY)
35, PluinHff incorporates Paraﬁmﬁhs i %1&6111;21 34 of j.lgggﬁ_l agé and for Paragraphs 1 -43%1 of
this Count 1L, 03 though fully et forth hereix and adopted by refererice hereto,
46, As aforostated, ROY CARLSON; ESQ., was o livensed attorney in the State of flinols,
nnd was $o licenged and employed by the Hiinois Frafernal Order of Police Labor Couneil
(“FOP™) duwing all Himes relative to this Complaint.
37, In the sourse of Defendant CARLSON s and Defendani FOP’s represestation uf ZANDER

in this mattor, they obiained knowledge of Plalitift's background history and all fhets pertaining

to the pendling matter, T'he business discugsions and invplvement by CARLSON with the FOP

. began shartly after December 5, 2014.amd oocorred frequentty when started,

38, | That the lllinois Fraternal Order of Police Labor Countil has no righf of nuthority to

PAGE 1f of 12

S g

practice law in the State of llinois, nor does it have the 7ight to employ &n attomey to furnigh

141018 11:22 AM
2017-1.-063098

iégﬁl servioes wnder s diteotion to mombers of the FOP, controlling what that attorney doey

thmugh;@ﬁliﬂy mannals and otherwise as ersated by the FOP.

30, That due lo FOP's principle involvement in the diseiplinary mattets brought against
ZANDER aud jts control of ﬁeﬁfmdmt CARISON, Defendant FOP asswned the spme fidueiary
ity to ZANDER that CARTSON had, and breached that daty by the actions set frth in Count 1
abave. | 7

40, Further, a8 2 result of t!_l-fa;l}a%incss relationship between CARTLSON and the Tiinots
Praternal Oveder of Polios Lahat Cowel), balny that FOP h.e;}ﬁ CARLSON out to its members vy

the “FOP lawyer,” then the llinois Frﬁitg}mai Ordler of Police Labor Cotned] {FOP) should ke

vicariously liable for the acts and actons of CARLSON as desoribed tn Count | above.

11
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* WHEREFORE, your Plaintiff, RUSSELL ZANDER, requests slry of judgemant in his
favor arid’ agamst Defendant, TLLINOIS FRATERNAL OI{DBR OF POLICE LABOR
COU’I\I‘GIL, for il damagss inourted as & result of the wron glul behaviot and gotions m*

' Defendant ROY CARLSON,

Respectfully submitted by

THE GOOTH FIRM, on behatfof RUSSELL
ZANDER, Flaintiff,

Thomes W, Goech, 11
a Bl - .
22 THE GOOCH FIRM
S, skgs 209 8. Moin Siect
Eagg 33 Waucends, 1L 60084
o ,_}§ %ﬁ 847-526-0110
Seq@st  scodi@soochiimmoon
| o{:‘»&%ﬁa ARDC No. 3123355
| %ﬁ%'g Cook Connty Atty, No, 24358
LAY
e

14
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION
RUSSELL ZANDER,
Plaintiff,
W, - No. 2017 L. 063098
ILLINOIS FRATERNAL ORDER OF
POLICE LABOR COUNCIL and
ROY CARLSON,

Defendants,

. P ,-._' # Nt st Nl N S ot o

AFFIDAVIT OF RICHARD STOMPER,

RICHARD STOMPER, hereby states and affirms ag Tollows:

A 1. 1 am employed by the Ilinois Fraternal Ordetr of Police Labor Countil
o | ("Labor Councll”) as a Field Representative and have been employed in this position
@ | continuously since Marels 1, 2004,

20171063098
PAGE 21 of 74

2. Based on my work experience with the Labor Counml and with the Village
| of Fox Lake bargaining unit, T have personal knowledge of the matters se,t forth Below in
this affidavit.

ELECTRONICALLY FILED
42018 13222 AN

M 3. The Labor Council is a “labor organization® established in accordance with
the Tllinois Public Labor Relations Act {5 ILCS 315/2(i)). The Labor Council represents
thousands of public 3afety and criminal justice employees through the State of Illinois
who have collective bar gammg rights under the lllinois Public Labor Relations Act.

4. At all times alleéged in the Complaint, the Labor Counicil was the sole and
exclusive bargaining agent for police officers who were employed by the Village of Fox
Lake, including the plaintiff, Russell Zander.

5. A complete copy of the collective bar gammg agreement that was i ﬁwffs;ct
between the Labor Council and the Village of Fox Lake during the grievance process
between Russell Zander and the Village of Fox Lake as alleged in the Complaint is
attachied to this affidavit as Bxhibit A. This agreement govetned the grievance process
between Mr. Zander and the Village of Fox Lake alleged in the Complaint, including the
proceedings that ultimately resulted in the termination of My, Zander’s employment as 4
- police officer by the Vlllage of Fox Lake, . _ _

A047
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6. A complete copy of the Illinois Labor Relalions Board’s cedification of the
Labor Couneil as tho bargaining representative for the Village of Fox Lake’s police
officers that was in effect throughout the grievance process between Rissell Zander and
the Village of Fox Lake a8 alleged in the Complaint ig attached to this affidavit is
attached as Bxhibit B. o '

Under penalties as provided by law pursuact to Ssetion 1-109 of the Nllinois Code of Civil
Procedure, the undersigned cortifies that the statements set forth in this Instroment ave true and correct,
except as to matters therein stated to be on information and belief and as to such matters the undersigned
certifies as aforesald that he verily believes the same to be trus,

Richard Stomper

f/véé?

Dates

ELECTRONICALLY FILED
142018 11:22 AM
2017-L063098
PAGE 22 of 74
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ILUN.I}« oP
LABOR j'f;_;. ) N' 5;'||..

- B f . . Nkl

ﬁnd

Police Officers And Sergeants

ELECTRONICALD¥ FILED
PA2018 1122 AR
20VRL-A63098
PAGE 23 of M4

May 1, 2012 - April 30, 2016

Spritgfield - Phomey 276089433 1 Fax: 217-098-0487 ¢

Weutern Springs - PHone: 7087841010 M Fax: 708.784-0088
Web Addrossi WiV 10poi

Zd-huur Critical Incident Hﬁftiné*&??»lﬁ@b@ﬁ
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COLLECTIVE BARGAINING AGREEMENT
BETWEEN

THE VILLAGE OF FOX LAKY, ILLINOIS

ILLINOIS FRATERNAL ORDER OF POLICE LABOR COUNCIL, FOX
LAKE YRATERNAL ORDER OF POLICE LODGE NO. 50

ELECTRONICALLY FILED -
1419018 11:22 AM
2017-L-963098
PAGE24 of T4

MAY 1, 2012 THROUGH APRIL 30, 2016
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PREAVIBLY,

This Agreement emtered imo by the Village of Fox La“i‘ce,'_minais,« {hereinafter

referred Yo a5 the 'Villags" or the "Employer"} and the Ulinois Fraternal Order of Police

Laber Council, Fox Lake Pratemal Owder of Police Lodge No. 90, (hereinafier referred to as

the "Union"), is in recognition of the Unlof's status as the representative of the

Village's full-time swom peace officers below the rank of Bergeant and has as iis basie

purpose the promotion of harmonious relations between thy Village and the Union; the

establishunent of an squitable and pescefil procedure for the resolution of differenvey; and

the establishment of an entire apreeiment covering all rates of pay, hows of werk and

S condittons of employment applicable to the bargaining unit employess. Therefore, in

consideration of the mwutual promises and agreements contatned in this Agreemert, the
Exployer and the Union do mutually promise and agree as follows: '

ARTICLE L

RECOGNITEON

H17-L-063098
PAGE2G of 74

n 1.1 Recoginition _ S
The Village recognizes the Union ag the sole and exchusive tollective bargaining

ELECTRONICALLY FILED
1472018 1127 AM

representative for all full-time commissioved Polics Officers in the vank of Sergeant and below
employed by the Police Departient in the Village of Fox Lake, but exeluding all othier full-time

commissiosied Police Offieers above the rank of Sergeent, and all other oivilian employees,
supervisors, eonfidertial and managerial employees and all other employees excluded by the
Act, snd afl elected offfcers 6f the Village of Fox Lake. '

Bection 1.2 Probatiogary Pertod _ - |
The probationary period shall be sighteen (18) months i duration from date of

most reent hire by the Village. Time absent from duty or not served for any reason shafl
not apply taw.ard:ég‘tisfacﬁﬁn of the probationary period. Dur_in_g the probationary period, an
offiser is subject to all the terms, conditions, rights and benefits of this Agreement, except
an officer 35 subjost to ﬂisniplih:e, including digcharge, withoul causs apd with 1o recoRrse 10

the grievance procedure.
SO ZACTY 4/19/2003 115 PRt

C 105
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Bection 1.3 Fair Repr esentation
The. Uniion tecoprizes its esponsibility a3 bargaining agent and agxees fairly 10 represent

all employees in the bargaining unit, whether of ot they are members of the Uniton,

'; oﬂg_,ﬁxﬁw

duly elecied pxzesicieni, Vice~pmmdem,_ semfary, treagurer ﬂ.mi sergeant-at-arms.

Section 15 Gend :
Whenever the. male gender is used in this Agreetnent, it shall be censtrucd to nclude

ba‘ﬁ: males and fernsles squally,

Semorlty for ﬂ‘m putposes of this Agreemerit shall be deffined 4s a peace offiéer's teapth
& of eontinuous full Hime service with the Village aince the uificer's lust date of hire. Bergeants
Eﬁg - | ghall also have seniorily in that tank based on fotal tme in sauk sinee date of promotion.
g%_?;i {g %’ | Seniosity shall not inehude pedods of unpaid leave tims,
%Sgi& g 8o tion 1.7 Union Representatio
ﬁ % g& If negotiations for a successor Agreemmeit, including resulting: mwrest arbiiration, if any,
E oueur duritrg & urfon reprosentative’s schedulod shift, the Village will release the uniod

representative from duty for e negotiation or arbitration session; subject to recall for urgent

matters,

”Wlulc hifs - Agleemem i in effect, the Village shali deduet from each pmployees
naycheck onee each pay period the unfformn, régular monthly Usion diws for each employee in
the bargmmng umt who has file,d with fhe Vlllage a v-olunfar}ra éffaa‘thm checkofl -

;13:5[5,1‘[:!;3;:13674 IR0 218 TV
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fits copies of this form with fhe Chief of Police and with the Personsie] Direstor.
If u conflict exists between that form and this Article, the terms of this Atficle and
Apreerient vontrol. A Union member desiring to revoke the dues checkoff may do 50 by
written notise to the Village at any time upon thirly (30) days notice. The actual dues anount
deducted, as determined by the Union shall be uniform in natire for ¢ach enployes hn order
o ease the Village's biwden of administering this provision. If the employee has no earings
due for that period, the Union shafl be responsible for the collection of dues. The Unién
agrees 1o refind to the employes auy amounls paid fo the: Union in er:c:i on aecout of this dues
defluction provision.
The Union may charige the fixed dollar amount which will be considersd the regular
) monthly fess onee each year during the life of this Agreement. The Union will give the
Village sixty (60) days notice of any such chiange in the amount of uniform dues to be dedicted.

Tlls? Urﬁon shall indemmiy, defend and save the Village harmless against any and all
claims, ﬂem‘ands, suits or other forms of _habﬁﬁy-(mon&fary of utherwiie) and for all lepal costs
that shall avise out of or by reason of action taken ot not taken by the Village in complying with
thie provisions of this Axticle. If an improper deduction is made, the Undon shall refund directly

ELECTRONICALLY FILED
TH4/2018 1122 AM
2017-1-063093
PAGE 31 6 74

t6 the employee any such atriount,

M eemre? petion 2,3 Union Usg of Bulletin Board
The Village will make available space on 4 bulletin bﬁﬂtd for the posting of offitial

Union riotiees or mifmtes of & non-political non-dnflammatory uature, The Unlon will Himit the
posting of Union notices to such bulletin bosrd, with prior approval of the Chief of Police or kis
desigmes.

ARTICLE 111
NO DISCRIMINATION
Netther the Villags nov the anﬂnz shall diszriminate agaiost any officer in a manne:

prohibited by law ¢n acceunt of an officer’s race, sex/gender, sexual orfentation or sexual

prefererive, color, religion, nationel origih, age, disability, citizenship, marital status or

i

ABIGF 19124671 419H013 245 PRI
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civil tnion, veferan status, political aff‘ Hation, Union sapport oY act;vﬂy or lack of
support or activity, or any other stalus protécted by law.

YICLE IV

The Umon and the Employef agree in the intercst of efﬂcwnt managermeil and
harmosious employee relations, that meetings be held if mutvally agreed between. the
Ugion representatives and responsible wdministrative representatives of the Bumployer. If the
N meeting {s solely to address safety issues (Scotion 4.4), then a membér of the Villaga's safety
committtes shall aitend the 'meaﬁhg, Snch m'eetirigs may be requested by either party at least
seven (7) days in advance by placing in writipg o reguest to the other for a
"la'bﬁr/manﬂgmﬂem mﬁeﬁng" and expressly providing the agenda for such metmng Sk

weetings, tmes, and locations, if mutually agreed upon, shall be Litnited to:
{1}  Discussion on the Implementation and general administration of this Agreement;
{2) Notifying the Union of clianges in conditions of emﬁln;ymem contemplated by the

_ Employer which may affect employess;
(3)  Discussion on safety issnes which affect eraployees.

2017-L-063098
PAGE 32 s5f714

'BLECTRONICALLY FILED
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Section 4.2 Confent |
SR It is expressly understood and sgreed that such meetings shall be e}xclusm of tha

grievance procédure. Specific grievances betng processed umder the grievance procedure shall
not be considered at "laboi-management meetings”, nor shall negofiations Yor the parpose
of altering any of all of the tenns of this Agreement be carriod on at such meeti ngs.

Section 4.3 Atiendance :

Afteridance at “labor-management meetings” shall be voluntary on the employes's
part, and attendance duiing such meetings shall not be considered timie worked for
conpensation purpuses whless ofherwise mulnally apreed. Normally, three (%) persons frotn
sach side shall atiend these meetings, schedules permitting, Attendance at snch meetings
shall fiot futerfere with vequired duty time, and atfendance, it during duty thmes, is permitted

only ujon prior approval of the Chief of Polive or his designee,

‘E .
ARUENDISAEE] AIIRRII NS P
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The parties agree to meet as necessary to discoss safety issnes, whicli may be the
topic of 2 "labor/management mesting”, The resulting recormendations of stich meetings
shafl be jointly submitted to the Employer or its ﬁ-esigﬁe&. o

No eraployee shall be required o use any equipment thai: has been determined by the Union and
the Erployer a3 being in a defective or disabling condition until sueh tirme as the condition is
vorrented. ' '

2017-L-063098
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ARTICLEY

Escepl as specifically limited by the exjress provisions of this Agreement, the Village

 relning all traditional rights to manage and direct the affairs of the Village in all its varfous

aspects and to .maﬂag,e and divect its amployees, including but not limited to the following:

{0 plan, direct, confrol and determine the budget and all the operations, services and missions of

the Village to supervise and direst the worling forces; to establish the qualifivations for

employment end to employ employees; to schedule and assign work; to establish work and

reniay productivity statiderds, and from time to time, 1o chiange said standardg; to agsigh nvertime; o
contiract out for goods and services to the extent the Village posssesed this righ% prior (o the
exgcution of this Agreement: to detexminé"ihe> methods, means, :ﬁrganizs:iian and number
of personnel by which such operations a‘mi service shall be made ot purchiased; (o tmake, alter
and snforce reasonable niles, regulations, orders and policies; 1o evaluate employees; to
sstablish perforinance Standards; to discipline, suspend andfor discharge non-probafionary
employees for just cavse; 1o change or 61iiniﬁaia existing methods, equipment o facilities oF
introduce new ories; to take auy and al} sctions as may tie hecessary to carry ont the mission of
the Village and the police department in the event of civil emergeney as may be declared by
the mayor, the Village administrator, police chief, or their awthorized designees; fo determing,
inthe sole ditection off}:.g mayar, that civil emergency conditions exist, which may inelude, but

ELECTRONICALLY FILED
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is not limited to riots, c¢ivil disorders, tornado vonditions, floods or ather catastrophes;
and 16 varry out the mission of the Village; provided, however, that the exercise of any of
the above rights shall not conflict with amy of the express wiitlen provisions of this.

Apraenrent.

ARTICLE V]

SUBCONTRACTING

1t i5 the gﬁﬁgzal policy of the Village to -continue to utilize its employees to-
perfortn work they are qualified to perform, However, fhe Village réserves the right 1o
contract out any work it deems appropriate in the exercise of ity best judgment and
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congistent with the Village's lawful autherity under lllinois Btatutes to the -extent fhat the
Village possessed such 2 right prior to the execution of this Agreement,

This Amcle is mtaﬁdad only as 4 basis for caleulating overtime payments and nothing
izt this Agreement shall b construed us a guaranise of hours or work per day or per week, |
The parties agree that the five-two/five-three work sch@ﬂulﬁ for officers assigned
it to patrol duties described in Secfion 7.2 below shall b instituted on or before September 1,
1998, or at such date as the next new hived officer has completed fiek! (raining, whichever
|ater oceius. |

Excspz a8 pmwdcd B]Sawhcm in tlus Agrﬂﬁm&n‘t the normal workwesk {(Sunday through
Saturday) for officers assigned to patrol duties shall consist of ot more than forty-two and
one-half (42.5) hours. The normal work day for such officers shall consist of eight and
ang-half (%.5} hows, with employees working a schedule of five (5) days on, followed by twe
(2) days off, five .(Sj} days on, followed by thres (3) days off. This five-iwo, {ive-thiree
sequence of days of work and days off shall thereafter repeat {tself. The nomnul workday
e and wotkweek (Sunday through Sanuday) for officers assipgned to non-patrol duties shall consist
of eight (8) hours per day and forty (40) bouss per week, with five consecutive days of
worl, followed by two (2} sonsecutive days off, This schedule ymay be madifed upot izl

2017-L-063008
PAGE 35 of 74

ELECTRONICALLY FILED
VAPOIS ¥1:22 AN

agresment.

Segtion 7.3_Shift Bidding |

Between December 1 and Decernber 1 5 of each year officers may submit a written bid for a
permanentt skift position commencinig on or sbout May 1 and extending for & period of
approsimately 12 months untif the next anmus] shift bid 4 effective. Hergeants and patrol ¢fficers
shall bid separately. The writien bids will be submitted ta the: Chief _ﬁf"?ﬁ‘licﬁ& and each employes
may list & first and second shojce, The assigument of employees to shifts shall be based wpts the
employees' bids Jn senfority order, The shift schedule will be posted on ar befors Jenuury 1 of

1
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erich year. The Chief of Police shall have the right fo change shift assignments at any time for

legifimate operational yeasons, Upon wiltien request, the Chief will supply the union with a

written explanation forthe shift assignment change The shift bidding pracess shall only apply to
' nﬁmpfobationary emplayees to the Patrol Diviston. |

Beetion 7.4 Overtima Pay _ _
When any officer is held over for more then fifieen (15) minutes beyond his

regutarly scheduled work day or dufy shift as a result of events or activities which ocenr
during bis shift, or <f directed to work before his regularly scheduled workday or shift, he
shall be paid at 4 rate of oné and one-half (1 172) times his regular houtly rate of pay
S subjeet to Section 7.4 for all houes in excnss of his regularly scheduled work day, with

such pay received in fifteen (15) nilmite segments, In addition, overtime at time and one-
half (1 1/2) shall be paid for all hours worked beyond one hundred seventy one (171 houss
in & Bwenty-sight {28) day work oycls, which said wmk cycle has been adopted pursumt to

FILED
w22 AME

) é?’: Section 7K of the Fair Labor Standards Act.

Sl

Sgad _

gg%% (a) Empicyees m;my eJea 1o receive compénsitory time ofl in liew of recéiving overiime
ESE

gg*-”-** pay for overlime hours worked. Cotapensatory time off may bé taken with 8 mininsum of forty-
= eight (48] hours notise if scheduling permils, lesy thau forty-eight houre if approved by

the Chief ar his designee, of it an mmergency if approved by the Chief or hig designee, No
S anere than one hundred sixty (160) hours of eﬂmpmés-at‘ory fime may be aceumulated by
any employee, and in all respevts the ptOV“i&iﬂﬁS of the Fajr Labor S.tai:n-dargis' Ast shall be
followed by the parties. The Village shall saintain compensatory time off resords which shall
be available for review upori reasomable request. Notice of deparimental meetings shall be-
provided in advance, if possible, and officers called back to such meelings shall roceive 4

minjturn of two hovrs compensatory thne at overtime ratés. _

(b} Upon signing of this Agreement, no employes ahall he _reqﬁimé' to contribute
accimuilated compensatory time to the Cettral Compensatory Time Bank. Further, ol
compensatory time previously contributed to the Central Compensutory Timﬁ Bank shal be
' umdlteé back to cach bargaming enif employee, :

Seetion 7,6 Court Zf&mg
Emplayens whc would otherwise be off duty shall be paid at the* evmxme raite. of
. i
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time and ome-half (1-1/2) of thelr regular -sﬁaighi time houtly rate of pay Tor all howrs
worked when appeating in coutt o behalf of the Village in the capacily of & comnuissioed
officer or when preparing for au off-duty sowrt appemrance when in the pressnce of o

proseeuting attorney; off-duty Tatich periods shall ool be comnted towards hours worked.

Bmployses will be paid overtime rates for a minitnum of two (2) hours for all off-duty conrt
time worked outside regularly schedyled hours n & single day or for setual thme spent,

whichever is gx‘e,mr‘

Section 7.7 Call Back Py
An employee ¢alled back to work after having left work sha]l receive a minimum of

two (2) hours pay al overtime tates, as provided in Bection 7,4, unless the time extends to his
regulat work shift or unless the individual is called back to reetify his owi srror.

The Chfe:f af Police or insz designes shall have the right 1o require overtime wodk,
and-offieers muy tot vefiise overtime assigrments,

Section 1.9 Qvertinte Turnsheet _ _
When a patrol shift hias less than the minimum staffing established by the Chief of

Police, an officer(s) from the preceding oi following shift shall be selected o £l the vacancy.
Selection shall be made from an overtime tir-sheet(s) for each shift on which all officers ftames
shall Hpga'an When 5 vacancy Is to be filled, the supervisor shall contact the officer from the
i preveding shift and/or follovwing shift whose namie appears closest fo the 1':@:1;\E of the ligt (Le.
from among those offivers working the preceding shift and/or following shift), If hefshe
detlines the overtime vpportunily, the supervisor shall contact thé officer from the
preceding and/or following shift whose mames appears next closest to the top of the Hst, and
so forth until such time as an pfficer volunteers to work the overtime. If no olfiser
voluntesrs to work the overtime, the officer whose ndine appedrs closast To the top shall be
required to w_ﬁrk tive. overtime, All officers who were asked to work the overtime shall
have their names moved to the bottom of the list, repardless of whether they declined,

2017-L-863098
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volunteered or Were reduired to work,

Sectign 7,10 No Pyramiding
Qomp&mmtiwi shatl not be pard (or com;gengatory time takex) miore than onde’ for ﬂw-
_ o 1
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same hours under any provisions of this Article or Agresment.

When an uff‘cer is on standby for court for either the morning standby of 9:00 aum.
10 11:00 a.m. and/or the afternoon standby of 1:00 p.m. to 3:00 p.m., two (2) howrs per stendby
wil_'l be turned in for compensation, These hours will be paid ar strajghit time pay. If the
officer wishes he ntay request two (2) hows in straight compensatory time. If an pfficer is
placed on mﬁlﬁpie comsscutive standby days, the offiver will bs éligfhla for pay for &ll days,
‘and both the a.m. and the p.m. fime slots 1o whish he was assigned. | |

Th& Emp]nye:r wﬂl not do any of ti following things far the purposs of

avol dmg the payment of overtime:
Change an Bmployee's regmlarly scheduled day off,

1.
%

#RFRNNABLL H19/2013 ZIT P

Assign an Bmployee to work et & job that the Emyployee has not been trained f‘ca_.

perform;

Change an employee’s regularly seheduled work hours, giher Hian 3n the event The
Bmployer has a reasonable safety concom; pravided ﬂiaz,me‘.ﬁmp oyer may do any of

fhe fnregaingﬁﬁngm

.

iv,

Mutually agreed between the Bmployer and the
partivular Bmployee involved; or

There exists emergency or exigent cirevsmstarces of

which the Employer had less than forty-eight
(48) hours prior nutice; or

Such rescheduling - or _rcr‘aSﬁignﬂimﬁ is
necessary to provide coverage for special

“eyents such as freworks celebrations or parades;

Such rescheduling or reassignment is nebeksary 1o

provide coverage because of flness, vacations or

other manpowey shortages.
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A '@ria&aﬁme“ is defined as & dispirte or difference of opinon raised by an employeé or

the Union against the Villags involving an alleped vi@]'_aﬁén or misapplication of 4n express

provision of this Apgresmert.

setion 8.2 Procedy

A grisvance filed against the Village shall be processed in the following maoner:

Step 1: Any ernployee who has a grievance shall subrit the prievance in writing
to the Patrol Division Lieutenant specifically indieating theat the

matter is a grievance wader this Agreement. The grisvance shall contais a
completed statement of the facts, the provision er provisions of this
agreement which are alleged to have been violated, amd the relief
requested. All grisvanses must be prosented no later than seven (7)
‘business days from the date :af the wecurrerce of the matfer piving rise
to the grievance or within seven (7) business days after the employes,
through the vse of reasonable diligence gould have oblained knowledge of
the ocourrence of the event giving rise fo the grievimce, The

ELECTRONICALLY FILED
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Lieutenant shall render a wiitien Tesponse 1o the griovance within even
{7} buginess days after the grievance s presented.

Step2: 1f the grievaues js not setiled at Step 1 and the employee, or the Ution
if a Union grievance, wishes to appeal the grievance to Step 2 of the
gﬁ@v‘aﬂ’l‘:'& procedure, it shall be submitied in wiifing to the Chief of
Police within seven (7) husiness-days after yeesipt of fie Village's argwer
in Btep 1, or within seven (7) business days of the time when such answer
would have been due, The grievance shall specifically state the basis
upon ‘whith the grievant believes the grievance was improperly
denied at the previous step in the grievance procedws. The f:hfis% of
Potice shall investigate the prievance and, in the course of such
investigation shall offer to disouss the grievanice within seven (7) days

L 1
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with the grievant and an authorized business representative, if one is
mqﬁesi:a& by the exployes, & a time mutually apreeable 10 the p‘art_.i_ea.
If no settloment. of the gricvance is reached, the Chief of Police shall
_ provide a written answer to) business days following their meeting,
Siep 3; Tf the gevance Is not setiled at Step 2 and the emp]’bym, or the Unien,
if & Udon grievance, wishes to appeal the gﬁWanca fo Btep 3 of the
grievance procedure, it shall be submitted in writing desighated a3 2
"grievanee” to the Village Admi‘:ﬁﬁ'trﬁicr within goven (7) business days
after receipt of the Village's answer in Step 2, or within seven (7) business
days of {he ime when such answer would hive been g, The grievance
shall specifivally state the basis upon which the grievant believes the
grievance wag {mproperly destied at fhe previous step in the grievance
procedure. The Village Administrator or his/ber desighee, shall investipate
the grievanse and, in the course of such livestigation, shall offer to discuss
the grievance withln seven (7) business days with the grievant and an
authorized Unior vepresentative if ong i agreenble to the parties, If no

20171963098
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sedtleroent of the gricvance Ts reached, the Village Administrator or
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histher designee shall provide a written aiswer to the grievant, or t6 the

meeting,
Bection 8.3 Arbitration |
If the grievance is not settted in Step 3 and the Union wishes to appeal the grevaoee from
Step 3 of the grievance procedure, the Union may refer the grevance to arbitration, as described
below, wilkiln ten (10} business days of receipt of 1he Village's written snswer as provided o the Union at
Slep3: . :
A, The purties shall atfempt o agree upon an arbitrator within seven (7) bosiness
days after reeipt of the notice of referral. In the event the parties are unable
to agree upon the abitrator within sald seven {7) day petiod, the parties shall
jointly request the Federal Mediation and Gonciliation. Serviee or the Ameriean
Avhitration Association {o submit a pansl of seven (7) arbitrators. Bach party
retaing the right to teject one (1) panel in itg entirety and request that a
new pancl be submitted. The parties shall alternafely strike names from the
panel of stbitators, Detenination a3 to Which party strikes the first narme from
the panel shall bv made by coin toss, The person remaining shall be the
1 _ _ _
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seven {7) business days aﬁler the -employéc, throuigh the tise of reasanable diligence, could have

' obtained knowledge of the oecurrence of the avent giving rise fo the grievance. A "business day"
is defined as & talendar day exclusive of Satuxdays, Sundays or holidays recognized by the
Village. If & grievance is niot pregented by the employee or the Union within the time limits
set forth sbove, it shall be considered "waived” and may not be further putsued by the
employee or the Union. If & grievancé is nul appealed to the fioxt step within the spasifio

' -ﬁm_a Yimit or any agresd extension thereof, it shall be considered settled ofi the basig of. the
Village's last answer, I¥ihe Village does not answer a grigvance or an appeal theren? witldn the
specified thme Hmits, the aggrieved etployee and/or the Union may eleet to reat the grievance
as deriied ot that step wnd imomiediately appeal the grievanee to the next step. |

8.0 . lﬂ@:ﬂff

The grievant and one Union yepresentative, or & Union representative if a Union
prievance, shall be piven paid time off to participate in the Step 3 meeting if the mesting s
conducted on working time, No other time-spent on prievance matters shall bé considersd

timne worked for compensation purposes.

2017-L-063098
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| Seetian 5.1 Mo Strike .
Ao Neither the Union norx any of fts officers or agents, or employees of the Village

will instigate, promote, spotisor, engags in, or condone any siriks, sympathy sidke, secondary
boytott, slow-down, épcsedfh;p, git-fown, conceried stoppage of work, converted refusal to

perfotm overtime, concerted, abnormal or wnapproved ehforcemerit pmemrlmfes- or policies,
work-to the role situation, mass resignations, mass abséntesism, ot picketing which in any
way results it the Interruption or disruption of the operations of thie Village, regardioas of the
reason for dofng so. Any or all employees who violate any of the provislons of this Article
mé,y be discharged or atherwise dis,cﬁ_p.]ineﬂ by the Village. Bach employse wha holds the
position of palice vfficer oy aﬁéwa:d of the Union oocupies a position of ypecial trust end
responsibility in maintalning and bringing abow! compliant:e with the provisions of this
Article. In addition, in The event of a violation of this seotion of this Article, the Unien
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ugrees to inform its members of their obligation under this Agreemant and o direct them

0 return 1o work.

Section 2.2 Ne Lodk Out
The Village will not Jock out any employees during the temn of ﬂ;ns Agmrtrent as a yesult of a

labor dispute with the Union.

The oly matler which may be made the subject of a grisvance amawmng
distiplinary action imposed for an alleged violation of Section 8.1 iy whether or not the
ermployse actually engaged in such prohibited conduct, The fatlwre fo confer a penalty In any

Y fistarice i5 not a wadver of such righi fes any ofher jpstance nor s it a precedent. |

Section 94 Judiclal Restiaint
Nothiug contairied, herein shatl preciude the Village or the Union from abtauﬂng Judicial
restratnt and damages in the event the other party viclates this Article.

ARTICL

26171063098
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HOLIDAYS

ELECTRONICALLY FILED
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The follawmg are paid holidays for eligible émployees: New Year's Day, President's
R ) Day, Baster or The Friday before Baster, Village Bleetion Day, Memorial Day, Fourth of July,
Labor Day, Vetetan's Day, Thanksgiving Day, Day after Thanksgiving, Christmas Day and
the employee's birlhiday, Famployces shall revelve straight time pay for their most cutrent
regulutly scheduled hours in addition o their regular pay for all guch holidays worked.
Employess who work on & holiday shall reeive theiy holiday pay as slated above amd an
aclditional one-half of their regular daily pay 1 compensatory time off at sitaight time
Employees shall work all holidays when scheduled as part of their nonmal monthly departmental
wark schednles. Holiday pay shall be based on the actual holiduy, not Village observed hioliday
Af different. |

Seetion 10.2 Personal Days
Bach employee shell be entitled to one (1) personal day per yeat With seven {7) days
notice, with the appwval of the Chisf of Police or hiy designee, or with Yess than seven (7)
_ - X . . _
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days if approved by the Chief or his designée, or in an emergency if approved by the Chief or
his designee. The employee will not be compensated for thu, day if it is hot used. This
personal day cannof be carried over to the next'ysar nor aceurmulsted; it must be u$e& diizing,
the calendar year between January 1 and December 31,

Seetion 11,1 Layoif o _
s The Village, in its disoretion, shall detérmine whether layoffs are necessary except that the
' Village may not cause full-time employses to be laid off through the inereased use of paris

time podice vfficers, IF it is deterrnined ‘that layoffs are necessary, employees soversd by
thils Agreement will be Taid off in accordance with thiefrlengih o service as provided in 65 TLES 5710+
1381,

Section 11,7 Recall

Emplayees who ars lald off shall be placed on a recall Yst. IF there is a.;‘écafL employees
who are still on ihe reeall list shall be recalled, in the inverse order of their layoff, provided they
are fully gualified to perform the work to which they ate recalled without further training,
Emiployees who ate eligible for recall shall be given ten (10) calendar days notice of recall |
M and notive of recall shall be sent to the employes by certified or registered mail with 1 copy
to the Unlon, provided that the employes must nctiﬁr‘théa Chief of Police or his designes of his

ELECTRONICALLY FILED -
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intention to refurn to work within thrée (3)-days after receiving notice of recall. The Village shall

be deemed to have fulfilled its obligations by meiling the recall notice by certified madl, yeturn

recelpl requested, fo the mailing address Jast provided by the etaployee, it being the obligation

and responsibility of the employee lo provide the Chief of Police or his desipres with {lié Jatest

maiting address. Ifan employes fails to tinely respond o axecall notios, his nanve shall be removed front
* iheecall Bt | |
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Ml employees simll be eiigfble for paid vacation time after the completion of osie (1)
year of continwous full-time .employment. Bmployees shall start to earn vacation
allowance as of thelr date of hire, but gannot use vacation time uaril the year after it is
eamed. Vacation allowance shall be eamed yearly based on the following schedule:

{through 8 years - 2wecks

i A A throwpgh 7 years - Jweeks
8§ through 12 yesrs  « 4 woeks
13 years axsd vip - 4 weeks plus one day per year thereaﬂer with
5 weeks maximim

Employees who earn 243 weeks of vacation per year must uiilize at least ove (1) week of
vacation per year and exmployses who earh 4-5 wesks of vacation per vear must utilize af least
twi (2) weeks of vacation p‘ér year. In ne evenfmay-any erdployse accumulate mors than fen
{10} weeks ol winsed vacation at any fine,

For exaployaes assigned to regular patrol duties, a week shall be defined a5 fortystwo and
one-half (42.5) hows,

ELECTROMICALLY FILED
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Section 12,2 Vacation ¥
The zate of vacation pay shall be the employee’s regular siright time rate of pay in
effect for the employse's regular job classification on the payday {mmediately preceding the

employee’s vacation.
Begtior 'JS cheduling

| Employess shall be awarded yacation time by the Village iu ccordance with, “Vﬂ age
service needs, and, if’ possitile, the employee's desires. On Fanuary 1, the Chiel of Polive or his
desigines shall post a schedile of days available for vacation during the upenining salendar year,
The employees shall then select their vacation preferences in the order of their senfority, with
the most senior employee having fitst cholce, the next most senfor employes having second
choice and 50 on. '

Enployees oan schedule wmﬁan in ing:mmems of one (1) of more days. provided ﬁm
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Vi'Hage*: repeives mréntyioha'(ﬁl) days' notice unless otherwise mutually agreed. The vacation
petiods requested pursuant o this procedure shail be subftted io the Chief of Police or his
designes for appraval by January 15, and the request shall be teviewed and a %cﬁﬁ‘cm schedule
posted on or before February 1 mﬂx a ¢opy belng sent to the Personnel Director. The Chief
of Police will post appraved vacation requests. Thereafier, vacation requests shall be
handied on a first-requested, first-received basis, subject 10 the overriding scheduling needs of
the Village, Such rexnests shall be responded to in writing by the Village to the requesting
officer within twenty-one (21) days after receipt of such vacation request.

%4 Yillage Emergency
T cuse of an emergency, the Mayor. or ihe Ch:fef of Police, or their designee, may

g Y

: canpel and reschedule any or all approved vacation leaves in advance of their being taken,

and/or recall any police patrol officer from vacation elready in progress.

gz 125 Hnuseﬂ.‘?a_aa’ﬁu:n |

& ﬁgi Jn auy year whick an Employes is entitled to vacation time, the Employee may ¢legy
gﬁ % o to 110t take whe or moré oo wesk increments of vacation by notifying the (:lhief“,pf Folice and
28 <8 veceiving approval from fhe Chief of Police. The Employes shall then work the week of
é%ﬁ B wnused vacation and shall be compensatéd at deuble his or her normal waekly salary for the
E week worked which woild have otherwise been taken as & vacation week. The Chisf of Police
shall have the discretion to maintain & schedule of such wpused vacstion time so that the tninsed
_ vacation thme is spread ouf mote or less wenh? throughout the year, Such urused vagation

time’ shall be permitted on & first come - first served basis whers possible.to maintatn
scheduling consistency as required in the diseretion of the Chief of Police. Urder vo
ciroumstances shalt ao employee elect to be compensated for more then 50% of ki allowed

vacation tinse,

Swic leave with pay is provided as a Wepefit in recopnition that employees do contract
vartons illngsses from time to time and fhat theif financial resources may tie diminished in

. ) I
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such instances if pay is discontinned, and that it may net be in the best interest of the
health of the employse or fellow employees for them to work while sick, To the sxtent
permitted by laws sick smplovess are expected to remiain at home unless hospitalized, visiting
thieir dootor or acting pursuant to reasonable lustructions for vare of a seriously ill member af’
the immediate family. The parties agree that sick leave abuse is a very serious offense, arid
the parties further agree that the Village shall ferret out sick leave sbuse with the Uriion
assisting in all ways possible as requested by the Village.

Seeﬁﬁn 132 AQGW'}!!ICEE

covered by this Agreement. An empiﬂyce who a&lla in a;ck c;hu‘ing non-work hours thas they
were vilisrwise scheduled to appear in court will be charged with a sick Ieave cecunence ag
defined in Section 13,5, and will not réceive any compensation, but shall not be charged with use

of sick fime.

Employeas shall be enuﬂed 1o twelve (12) sick days per year. A day shall be defined
a$ eight end one-half(8.5) for employees assigned to regular patrol duties,

These days may be accumulated up to a maximun of forty (40) days. As to sick
days in excsss of forty (40) days which have been unused by the tine of the first payday in
December sach year, eacl employee shall be compensated at 50% for up 1o eight (8) such
unwsed sick days, but if the employee has nine (%) or more unused sick days, then such
emplayee shall be compensated at 100% for all sach umsed sick days. Bmployee's with at least
twenty (20) yoars of service who resign, rétive, or whose employment by the Village of Fox Lake
Police Department is terminated for any veason other then for just cause or tempovary
disability shall rseeive compensation for their apcummpulated, unused sick days at the rite
in effect at the time they were eamed, wp to 2 maximum of forly 140 days. '

Seofion 13.4 Notification

Motification of abyence due To sickness shall be aiven 1o the Village ag soon as possible
o0 the first day of such absence and every day thercafler no later than two {2) hours bsfiore
the start of the employes's work shift or ‘eoust appearanice, unfess 1t is shown (lmt such
notification was impossible. Failure to properly report an illness may be considered vs
absenve without pay and may subject the employes to discipline a5 well. |

1
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X an employee mquests sick teave for mare than 2 consecutive days, then the Police
Chief may require said employes 1o fiwnish u statemment from a dbctor on the third day (or
later day) to cover any days following the first two consscutive days off justifying the
employee's absente. In any case, no such Jeave in excess of seven (7) days in ariy 39 day
petiod shall be granted unlegs the employee farnishes a written Statement of illsess swarvanting
such leave, signed by a Izcense& physician. _

Following an employees taking three (3} consecutive sick days or geven (7) sick days in
a calendar month, said employes shall not return to work until sald employee furnishes
a wiitten certification signed by a Hoensed physman itidicating that the empiaywhasbe&n examined

SR and is physically able to retitm tor work.
Following four (4) voourrences of nadocumented sick leave usage per celendar year an
g eénp:lc»yﬂe shall be required to present a valid physician's excuse together with the hilling
;HE @ statement or appointment siwéi from the physician ot care _pmviéier'g offics apon returning
gﬁ %‘g 1 duty for every subsequent ogcurrence of sick leave, Failure to present such doouments will
%é‘ég avtomarically resuli in an empmyea being charged for sick leave on 4 two for oue basis {an
g %’ § & employce’s sick leave will be reduced by two days for every one day of sick leave) for each
& scenvirence of sick leave following the Bilh occartense,
| B Continued sick leave usage anil faflure 1o provide a valid physicién's excuse and billing
I staterent may result in ‘:he Empluyer taking pmgmsqwc and corrective disciplinary action a8

Tollows:

a) - weritten warning

b} onie-flay suspension

o) theee-day suspendion

dy - fiveday sespension

ey dissharge

This inelusion of the foregoing schedule of progressive and corrective disciplinary
action ini the parties’ coliective bargaining agreement is not intended to restrict oy _i.imi_t_ the
Emg-lgycr'n ability to take different disciplinary sctios in other instances in accordance with
the yemaining provisions of fte parties' agreement.

%cmn 13 6 Abuse of Sick Leaye
Abuse of sick Teave is a seripns mafter which may subfject an ampioyaa 10 d:sclphm The

: _ 1
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Ut shall join e Village in making an effort 1o conect fhe abise of sick leave “&mwépmﬁ vhenever it
TOAY GG,

If 2 ﬁamh ocouLs among the menbers of an empmyeas immediate Family, the
employes will be excuged from work to atend the funeral and make other uecessary -
arrangements without loss of pay from the day of death unti} the day after the funeral, but
7ot move than a total of three (3} days. However, leave may be extended beyond three (3)
days at the discretion of the Clifef of Police, in the event that excessive teavel Is fequ'irad,-o&‘
otber unigue eircumstances are nvolved that act to extend the time period betwoen the day of

R death and the day after the funeral beyond th_reé days. liunediate family inclades only

parents, step-parenls, brother, sister, child, step child, step-sister, step-brother, fathetr-in-law,
mother-in-law, brother-in-law, sister-in-law, wife, husband, grandehildren, grandparents, and
g E grand pavents-in-law. Vexification of presence af the funeral must be submitted to the Chief of
1o o o
g ﬁ g % Police,
o
ggﬁﬁ iHitary Duty, An employee whe enters active military-sorvice of the
g}h United States shall have: re-emyloyment rights as may be pmwﬁe:& for under applicable
& feders Taw in effect ut that thne.
(B) Military Reserve Duty. An employee who is an active member of any recognized

R state or federal mililary resorve orpanization and who iy conpelled to fulfill o military
~ obligation by law or regulation, shall be entitled to an unpaid Jeave of dbsence for the
duration of such required military duty, withowt Toss of seniority.

Emplayaes shall be sompensated in accordance with the wage schedule ataaﬁlxed a8
Appendix B to this Agreement. The wage scale represents the following across-thesboard
inereases ehfestive: “May 1, 2012 — 2%; May 1, 2013 - 2.5%, May 1, 2014 ~ 2.5%, snd May |1,
2015 - 2.5%. | |
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Section 14.2 Officerin Charge o
In addition to the above wages, the Village shall pay an additional $2,00 per hour to -

&ach employes, excluding scfgcautg, for esch hour spent by said employee assigned as officer in-
charge for all or any part of }ns shift. No probatmnmy off’cer wﬂI be assigned a3 an officer fn

charge.

Section 14.3 Canine ainfenance
For any officer assigned to be in charge of oanite muintenance, the. parties agree that

1o meore than three héurs per wesk aze necessary to oare for a single dog. The Villags agreas
to pay 1o such officer three ‘hbms of straight vime per week at such officer's hourly rate for all
weeks in which suoh offiver is §6 assifned, The Villape teserves the right, in ity sole

* disoretion, to determine at any fime if the Village will discontime owriership oF any andl, 6] canifies,
and upon discontimuanoe of vwnieeship, no fnther conpersation shall be dues

sion

14,4 Xyidence Techniclan

Any bargaining unit employee who is raquired to wear a pager and remain available
and o an onecall status a8 an Bvidence Techniclan shall recejve three (3) hows of pay at the
overtime rate of pay for each such week on call. Any emplayes who is called in to wotk asa
result of being ont call shall receive the appropriate overtime rute of compensation in

2017-1-06309%
PAGE 49 of 74
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aadition to any on<call compensation reseived tnder this Sectiorn.

Effective 050109, in addifion io the above wages (14.1) the village shall paAY an
additional one, 1, hotr of compensatory time for each Field Training Officer, for each week
spont !:__ry.sai’ﬁ emnployee assigned as Field Training Officer with Trainee.

Ths Emplﬁ?er 511&11 reimburse any employee for the actual cost of withon for all
Village approved police related couses framn & recognized junior college, college, university or -
other approved traiping school, The employee shall be required 1o nohieve a "C* or PASS
{in u PASS/FAIL course) for all coursey for which relmborsement is sought, Further, the
course andfor curriculum reguivements shall be presented @ the Employer and approved for
_ gaa}rmenf’befom: gaid pourses are taketn, Apprrval must be requested not later than 45 days befure

1
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the class is scheduled to begin, wiless this requirement is waived by the Villege in & specific
instarice, Under no circumstavces shall the Village be required to compensate any employes for
time gpent attending any such classes:

UNIFORM ALLOWANCE

The Village will continue to provide uniforms fo employess on a quartermaster system
as it bus iu the past. Employees are responsible for oleaning and maintenance of their
upiforns and shall maintain a professional appeatance at all tires. The uniform list of

"_—“MM‘ iteras supplied by the Village is attached to this Agreement as Appendix C. An officer
assigried 1y a delective for more than six (6) tonfhis in any twebve (12) month period shall teeive a clothing
allowance, for the year, in the fotal amotnt of $500.

[NSURANCE

201 7-LA63098
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Section 16.1 Fealth Insarsnce Plan |
The heatth insurance plann effect on the effective date of this agresment shall conftinge for bargaitiag -

vt etnployees durdag the tem of this Agrocment; provided, however, the Villags reserves the right t ehenge
Insurance cartiers, 'I-M@-”a} biepefit levels, or o setfinsure as it deemos appropriate, a¢ Jong s lhe fhew basic
coverage-and basic benefits for the bargaining unit esplovees are sﬁbs‘ténﬁa!ly Shonilar fo those in effect when
this Agreemerit is ratified. Fmployees may ekot gingle o dependenit coverage in the Village’s health
insurance plan during the enoliment period established by the Village.

(&) An employes shall pay twetity percent (20%) of the premiun for the medical

' insurance -ca'x_re:mga selectéd (employes only; employee plus spouse; employee phus ¢hild(en); or

Tamilly), the amotnt 6f which shall be dedueted from the employee’s carnings.

1 Out-Clause, Any emplayee who provides proof of medical tuswrance from
ariother source may, during such period g may be specified by the Village, 'ﬁ;oium_arily opt
out of Village provided medical insurance for the employee and his or her sligible

“dependents. Any such employee will, comsiencing with the first full month following the

R B!
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opt out, be paid the gross amount of §125 per month by the Village, less applicalble
deductions, For each month medical insurance coverage is ot pmvid_e& by the Village. Said
amount shall ot be added to the employee’s base pay.

jnment

The Village reserves the xight to institute cost containment measutes relative to

insuranee coverage 5o long as the basic level of lsurance benefits retmains substantially similer,
Such changes may include, but ave not Hmited to, mandatory second opinions for elective:
sargery, pre-admission and continuing .aéimissicn review, prohdbition on weskend
admissions except in emergenecy situations, and mandatoty cutpatient elective surgery for
R certain designated surgical proceduces, '

Bection 16.3 Section 125 Plag )
The Village agrees fo maintain a Section 125 plan that allows employecs to dednet

health insnrance premiums on 2 pre-tax basiy o the extent permitied by law. The Village
shall have the right to draft, amend snd administer the Plan. An employee may deoline fo
participate.

2017-L-063098
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MAINTENANCE OF ECONOMIC BEN

All economic bensfits which are not set forih in fhis Agreoment and are currently
it effeet shall continue and remain in effet ontil such time ay the Village shall notify the
Uninn of its ixi‘t’ﬁ:n‘iinﬁ to change thers, Upon such ﬂotiﬁeatim:t, and if requested by the Union,
thie Viflage shall meet and discuss soch changes before it is finally implemented by the Village.
Any thange niade without such notice shall be songidered temporary pending the completion
of such moeting and confer discussions. If the Union becomes aware of such a ghange and has
not received notification, the Union must notify the Village as soon as possible and
request digeussions if such diseussions ate desired, The fatlare of the .'Ij'nien: fo tequgst
discussions shatl act as a waiver of ight To wuch discussion by the Unlon.
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ARTICLEXVUL

Section 18.1 Bill of Richiy

The Village agrees ta abide by the requirements of the "Peace Offteers Bill of Rights,”
50 ILCS 725/ et s2q.

Thﬁ ”ViHage aIsf.a agrees 1o ablde by the requirements of the "Actsss 1o Personnel Records
At B0 TLCS 4071 et seq.

Seetlon 18,3 Access to Arbiiration :
The parties: agree that an alleged violation of Seciion 1 02 2 abova may not-be iake:sa oy

arbitrition wider the grisvanee procedurs, Article VIIL, absein the specific written agresment of the
“Union and Village.

Section 18.4 L.

‘The Viii‘ng& willlrconﬁinue@, for the life of this Agrecment, its current policy of Insuring, -
déﬁz‘nding and pxmriding represetitation to offivers gued for actions taken within the scope of

ELECTRONICALLY FILED
/47018 1122 AN
2017-1-063098.
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thefr authority, where the officer cooperates with the ‘Vzifagc in defense of the weilon, 'I'}ns
Artlele shall neither add to nor defract from an Gfﬁcﬂfs curent protection as oW prov;&ed by the
Village or Tinois Stattes.

Section 18,5 Posting of Details

All Yexctra duly” detatls recetved by the Friployer which require the hising back of an officer, shall
o offered to the employess by use of a "rotating Higt™ The Bmployer shall gogtact the officer
thic top of the list and if the dfficer accepts the detail, or if the officer declines the detail for
any reagon vther than a conflict with the vfficer's work schedule, the officer’s narme then goss t
the bottom of the st If the detall conflicts with the offiser’s work schedule then the officer's
ngme remaing at the fop of the list. The Sexgeants and Lieutenants shafl be allowsd ia have
their .mes. i the rotaing fist | |

Section 18,6 Continnoty Training
To the extent that the Employer con be 2 membe: of NEMRT. at the sursent -

ost or inereased costs based on increases in the standavd of Hving, ¢very Employse covered bfy’
' 1
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the terms of this Apgreement shall have the opportunity 1o receive, to the extent possible, a mintmurmn
of forty (40) hours of fuition paid treining per year through NEMR.T. or such other training '
entlty as determined by the Bmployer on a calendar year basis begiuming Jaiwary 1, 1994, The
Brmployer retaing the ripht to select employees for certain’ speoialized training based on
eslablished eriteria, However, whenever practical the training shall be evenly distributed
among the employses, When the Employer assigns the employee to such a class. The
employec shall be sompensated for time spent in such training, per the terms of this Agreement,
When an Bmployes requests such a dlass, the employee shall not be compensated for such time
spent in class; however, the Bmployer will accommodate reasonable requests for stift
irades, and vse of time due, to facilitate the Employee artending such classes. |

Section 18.7 Public Employee Disability Act
‘The Village agrees fo abide by the requirernents of the Public Employes Disability Act; 3

TLCS 34571, et seq,

ARTICLE XIX -

2017-L-063098
PAGEAZ of 74

Upon the expiration of this Agreement, thie remedies for the resolution of any.
bargsining fmpasse shall be in accordance with the Iiinois Public Labor Relations Act, ag

ELECTRONICALLY FILED
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amended, effective January 1, 1986,

The partics recognize that the Beard of Fire and Police Commissioners of the Village of
Tox Lake has certafn statatory authotity over employees covered by thig Agreement. Nothinig in
this Agroement is mtemiad to in any way replace of diminish that authonty bxéept 48 prowdcd
belgw, _ _ _

Trs the svent an officer is disciplined and/or recommended for diseipline or lermivation
by the Chief of Polics, and the officer elects under the provisions of this Agreemant fo appeal
the diseipling andfor recommended discipline or fermination ﬂrrofugh the. griavanwmbmaﬁ@n '
procedure rather than appeat %mfare the Eofmﬁf of Police and Fire Cmmmsmnm {the
1
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"Board"), suid election shall constitute a waiver of the right to shy other aVehue of appesl of
the discipling and/or recommended discipline or termination, fnelnding the tight 1 appear
before the Board, Should an officer elect to appear before the Board, said election shall
congtitte & waiver of the right to any other avenuve of appeal of the discipline and/or
recotnsiended discipline or términation, acluding the grievance-arbitration procedize.

In cases where the Chief of Police vecommmends -to the Board the discipline or
termination of an officer, and The officer elects tjbi c_.hallen_‘ge such recomumendation througl the
grievence-arbitation p@:ncfedufa; then the Chiefs recommendation shall becoms cffbetive
immediately and the officer shall abide by the recommended discipline and/or termination -
unless and tntil the disciplinaty action is reversedl through the grievanca-arbitration protess. It
[ is the intent of this provision to allow the Chief of Police to impose suspensions of greater than
five (3) calendar days and fo terminate employess sffective immediately when the employee
elects to challenge the same flwough the grievance-arbitration process instead of appearing
before the Board.

I7-LO63098
PAGE 5% of 74

No employee of the Village shall be employed i any other business, position ot

ELECTRONICALLY FILED
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wocupation that interferes fn any way with Tis Village Position or with the full and proper

performance of his duties. An employée engaged in outside employment must first votiy the
Chief of Police of such employment. The Village may withdraw approval for outside
sniplayment upon just ause. '

ARTICLE XXT1

‘The Fmployer, whenever possible, shall provide one light duty position for wn
employes who i3 infured. The Bmployer's obligation is limited o a folal of one position
regardless of whether at stch time there is more then one (1) employee who i infuréd.
Further, the Employer 1s fiot required to provide; of oreate any such position; however, the
Eruployer SIxz_iiI"mﬁke_z every reasonable altempt to actommodate an injured employse if such

| i,
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wotk s available. -The‘ light duty shall be limited to a six (6) month period, woless
extended by the Employer #t the Bmployee's disorstion, This provision is wol subject to
sendority, buf zather is subjeet to a "first oorurrence” yequest basis, and *'on the job" Infories shafl
take precedence over off duty injuies, ' '

In Hhe evernt any Article, Section ¢r portion of this Agresment should be held fnvalid and
unenforcenble by any boaxd, agency or court of competent jurisdiction, such deelsion shall

T apply onty to the spevific Articls, Section or portion thereof specifically specified in the board,
apency or cowrt decision; and upon issuanee of such a decislon, the Village #nd the Union
8 agree 1o immediately begiit negotiations on s substitinte for the tovalidated Arficle, Section or portion
by ﬁ o
aaal
gﬂﬁg
ﬂ%%g@ ARTICLE XXIV
e RA
S
o
jad]
. _

Section 241 General Policy Regarding Dryigs an

The use of illega_l-dmgs and the abuse of aleshol by employees present unaceeptable risk
to the safety and well-being of other employees and the public, invites accidents and irjusies, and
teduces productivity. In addition, such use and abﬁse violates the reasenable sxpectations of the |
public that the police officers who serve and pm.iect them rﬁﬁey the Jaw andl be fit and free from

fhe advarse effects of driy and dleohol wse.
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In the .intcazi‘;si of employing persons who are fislly fit and capable of performing their
jobs, and for the safety and well-being of amployeas and residents, the parties hereﬁ_y establisha.
scroening program implementing the Stated polioy regsrding drug and sloohol use by employsas.

'The Village has the responsibility to provide & safe work environment as well as 2
pararnount interest in protecting the pu_blic by ensuring its employees are physicalry aod
emotionplly fit to perform their jobs at a1} times.

For these reasoxs, the abiise of preseribed dgs, of the illegal use, possession, sale or

pro——— transfer of illegal drugs, tannabis or non<preseribed controlled substances by employees i
. gtrietly pmhibhed on ot off duly except as may be required in the comse of performing fots of
g duty #s is the use of aloohol while on duty. Violation of these policles and any provision of this
%gg% Articte will result in diseiplinary action up to and including discharge, '
g=ge e 342, Definitlen
% E&% Bection 24.2. Delinitions |
gg &% A, "Drugs" shall mean any controlled substance as defined in the Federal Controlled
é gubs'taﬁces Act (21 US.C. 802) and in the Minois Controlled Substances At
(720 ILCS SHO/100 ¢ seq.), the Cannibas Control Act (720 ILCS 53071 et seq.),

the Ephedra Prokibition Act (720 1LCS 80201 et seq), the M&thmphafamine
Control and Community Protection Aet (720 JLCS 64671 et seq) and the Use of
Intoxicating .Cﬁmpmm:d"s Act (720 ILTS 890001 et seq.) a5 well as feﬂe‘r‘al or
state regulations promulgated and reiéting 1o these laws, for which the frrson
tested does not aubmﬁ & welid pre-dated preseription. Thus, the ‘term "dmg_s“
inohudes both abused proseription medications and iflegal dmgs, "

B "lmpaimoent” due to drogs or aleohol sball mem a condition in which the

employes is:unable to properly perform hissher dutfes due to the gifests of & drug
ABDAISLGTY HBAROI 25 B
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i histher body. "Impairment” due to aleoho! shall be_;}res-nmed' when a bload
aloohol content of .04 or mote is measured,

The term "drug abuse” includes the uge of any controlled subslance which hay not

been legally presoribed and/or dispensed, or the abuse of a legally prescribad drug

‘which results it impairment whils on doty.

The term "aloohol abuse” froludes the use of aleohol while on duty or which
otherwise causes anémployee to be unable to prcj‘pﬁrljﬂ perform hisfhﬁ:; job duties.
The texm *Village” ineludes thé Chief of Polica or his/her designes,

The term “supervisot” includes an Dfﬁcaﬁ{nﬁharga (“OIC™) on thé sarme or

difterent slaft.

ection 24,3, Prohibitions

Brespt as may be required i the course of performing acts of duty, Brployees shiall be prokibited

Coisuring or possessing aleohol or legal drgs at any time while on shift on any of the
Villape's premises o job sites, includitig all of the Village's buildings, propertes, vehicles
and the employee's petsonal vehicle while engaped in the business of the Villige.

Using, selimg, plrchasitg or delivering auy iflegal drag,

Baing hmpalred dve to ainoiw! or drugs whileon duty.

The corsimption of alechilic beverages shall be subject o the fallowing:

L. If 2 supervizsor orders an employee to report o work of an employee acepis a
vohuttary overtime sssignmment during the smployes's usual non-working tme, the
emyployee wust disclose 10 the supervisor whether hefshe has corsumed any
aleoho] within fle fast efght hours, the amount of aiéﬂhei consurmed, and the Htne

' pc:ﬂud over-which the emyployes éorzuried the aleohol, |
1
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2. I afterthis disclosurs, e employee is ordered toTepott o work hefshe wiifnot be
disiplioed if the employes is in vioktion of ®e 04 Hmit T will b the
tesponsibifity of the employee to defermine Hisfher fitviass for work and disclose
this information 1o the supem,or I£ the employee reposts fo work under this
section and s later determined 1o be at or over a .08 alcohol vontent then the |
ermployee may be disoiplined.

Section 244, Administration of Tests
fr— A, Informing B‘nipléyees Regarding Policy. New employees will be supplied with and sipna

yeceipt for 2 copy of thiz Agreetnent, including the Policy on Drugand Aleobo) Soreening,
ag part-of the new employes orientation. The Village and the Unien -aaimowledgé the goai‘s
of this poliy, namely, that employees of the Police Departmiant be £t and free fiom the
adverse. affects of the use of illegsl drups and the sbuse of aloohol and legal drups.

1472018 1192 AM-
2017-L-063098
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However, it is the respensibility of all membsts of the Polics Depertment o be awate of,

ELECTRONICALLY FILED

and adhas té, tﬁis policy and slss ami-pmwdim< eopitained hiereiy,

B.  When Tests May be Compelled. Upon writteruorder from, a supervisor, an enployse shall

proceed, as directed by the order, 16 the collection Joration indicaled on thes order mﬂ; fully
eooperate with the druglaloohol soreening process, Refusal of an exployes o eotply with
the order fora dmg/ﬁmﬁc}l soreening will be considered 42 onfirmed pusitivetestand as
a reftisal of a ditcot order sd may subject the exnployes fo disofgline.
The Villigs xay reqiine enployees o subeit to slecliol or drug wetng b a tme
and plaﬁa'-ﬁesiggafe& by the Village wnder the following csimnns‘t&nmﬁ: '
L Reasonable ,Stxspiﬁinzi. Where the Village has reasambié_ suspivion. of drug or
” almhéI .ﬁbmse; & 1est xoay be ordered and the employes niay be requited o yeport
for mﬁimg i?.efa‘t;cnaiﬁe_ suspicion ¢xists if the foets and G}rﬂmtancts warzaht
i

ABLITIBAGEE ANSROTS 215 M
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| vetional inferentes by a supervisor or superior that & person3s ugingoris phyéleally
or mentally impaived due to being under the fufluence of aleohel or illegat drgs.
When 4 supétvisor has a réasonable suspielor that an employee is inpaired; that
sm:efvﬁsm shall corfirm that sﬁqﬁm‘on withs anofher supervisor. Both supervisors'
tbservations shall be confirmed in writing,
In.addition fo other nmsons cited i this Section, reasonebile suspicion meay
be based Up(_mﬁxe :fdliowir;gz |
— 8. Obserosble phenomene, such sy dieet observation of use andfr the
physical synptoms of impairment resuling frotn vsing or being under the
g_ infhuerice of afeohol ot controHad subdtances; or '
?“ﬁ gw% 5: b. Information provided by an identifiable third party which is independenily
| gg bg investigeted by o Pofice Chief of His designes and deterived fo be
% §RA reliable or velid. |
E 9. Accidents/yusios. When & member i8 nvolved in an o-tbe-job aceldent of injury
in whick there Is a persomal injury requisitg medical treatmont by a third party

away fiom the sife, a fatality, or property damage where one or more vebiicles is
“towed from the acc:dent site, asupwis()r shall conchuct d preliminary | mVesngaﬁan
promptly and, as part of the investigation, shall evahute the membex‘s app&mnw
and belavior, Drug and aleohol testing Wil be requized, unless an eriployse’s
medical condition or olber chreomstances make i:mnadvisablg, |

3. Arest or Indictment, When a merber has been anested of indieled for conduct '
inwolving aleohol abuse and/or llegal drug related aofivity on-or off duty, the
Police C}ﬁl‘.‘ffmﬂ? veuiirs thugfaleehol seriemng. The Chlefmay alsn of instead of
a drug/aleohol sereening, mike a mandatory mi‘an"ﬂ for an evaluation of the

1 '

$310-759BE71- $NMDNI RIS PM
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existerive of & subgtance abuge probigm. If the cerfified subsmnm abuse
professional or other iecosed physician or psychologist acteptable to the Village
end to the Union indicates that a freafment Propram is recornrmended, thit
Treatiment program ‘will be viewed as mandatory in accordance with the eﬁsﬁng
language in the ﬂmgfa’léﬁhol’ pf:hcy Jite evalation indicates a treatmett PrOgEAm

frnot necessary, the treatoent program woutld not be mandstory. |
¢ Onder to Submit to Testing The employes shall be permitted to consilt with 4
represeqtative of {he Unfon at the time the order fo tost is givén, pxi_:)ﬁfideti that such
econsuligfion does not besult In pnreasonable delay of the fest. To avoid such delay, the
Village may permit an on duty officer or ofher designated representative of the Union 1o
represext the employee and acttrapany him to the testing collsction locstion ai no loss of

pay to such Urdon officer ot designated reprecentative, Fruther, 4 representative may be

2017-L-063098
PAGE 80 of 74

present at the time the test i given. A refisal to bl 1o such testing ay subject the

VAR08 1122 AN

employee fo discipling, but the employess taking of the test shall not be conistried & a

FLECTRONICALLY FILED

walver of any objection or rights that hefshe may have, When testing is ordered, the

S etnpleyes may bé wemoved from duty and placed on leave vith pay pemding the oceigt of
regults, unless there are ﬂapér'atc: grownds for the leave to be withott pay.
Beclion 24.5. Testiog Procedures
Iy condheting the test authorized by this' Agrecment, the Village shall use only a laboratory
cerfifie d Ey SAMHSA,
"The eondoct of ﬂ_LBV fost and the standards o be followed in the testing shall conform to elitent
SAMEARA standaxds, but are sumyarized hee.
A | “The umnal test-shall be a six (6} parsel wrine drag scrcea Tlm specinén shall be tested neing
‘{he Enzyine Multiplied Immunﬁassay Tec:huiqne (EMIT) :scm_ezﬁﬂ g .ér_seﬁmd ; positive: initial

: 1
BEIETIGIAET | AN 2 S BN
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resuilts must be confimied through the gas chromatography inass spectrometry (C‘iC.’MSJ
method, or some cther selentifically accurato method of confnmation that is approved by
the Unitet States Depattrnent of Thanspottation, as well as be confirmed by & Medical
Review Officer following national stanidands.

B.  Asufficlent sample shall be collected to allow for: (1) inftial screening (2) a confirmalory

1est; and €3) a sufficient aviouit to be set aside msanéed for later testing if requested by the

grployee,

€. Collection and testing seust inclade the uss of mmper proof tonteiners and must ohserve
proper chein nfausf&dyprét:e&mes,

D.  Thelahorstory shall rstain & portion of the fested sample so-that the employee may amange
for another corifitmatory test to be conducted by .a.'}icehsed clinfeal laboratory certified by

employes’s sxpense. Onee the portion of the tested samiple s delivered t the clinical

VA4P2018 1122 ARE
2017-LA53098
PAGE 61 of 74
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laboratory selected by the employes, Theemployee shall be responsible for malntaining the

proper chatn of custody for said porfion of the tested sample.

9 ] Seetion 24.6. Valontary Request for Assistance

Ermployees are encouraged to volnatarly Sedk sieament, counseling and/of ather support and

assistance for an aleohol or drug related problem. There shall be o advarse amploymient acton ten

aainst w1 etiployee who voluntarily seeles assistance unless the request follows: (1) fhe testing of an

enyployes; (2) the initiation. of ah favestigation info the emploges's performence of misconduct; {3) actions

which if known by the Village provide cause to believe the employrs has engaped in ariminal conduct; ¢4) -

o the employes is ofterwise found fo be in violafion of this policy. When voluntary sssistance s requested

under this policy, the emplayee may vise 4 Village sponsored Employes Assistance Program (BAP) te
oltain referrsls, ticalment, counseling and aftier support end alf sech retguests shall be treated as confidential

_ 1
$319-TI191-2447.] A/ADRA0IR 215 PM

A087

SUBMITTED - 9364641 - Thomas Gooch - 6/1/2020 3:31 PM

SANHSA of the employe’s choosing, from a Bst provided by the Villape, and af the

C 137



125691

}:ursuaﬁt o the Village's normal procedures.in the operation of its BAP,
Villape sapbort ﬁf‘employegause of an BAP shall siot be: construed bs an obligation onthe part of the

Village t retain an employes on active status throughout the period of rehabiliiation i 1t is aéprbpﬁawiy :

deterriined thrat the employee’s nse of aleohol or drugs prevents such individual Som performing regutar job

dimﬁs or whose confiuance On active statos would constitute a direct threat to the property or safity of

others, The Village may, however, fequire reassignment of the eniployee with or without pay if he is then -

unfit For dunty in Jiis cusrent assignment and if another assignment is available in which the emnployee 1s
S qu}:iiﬁ'eﬁ and alife to perfrm, |

“The Village tmay make available theough m BAP & means hy which the employes may obtzin

referrale and Sreatment. When umiefgomg treatient and evaluation, the eiaployes shall be allowed to se
accrtied sickleave and/or paid leave dand/or beplaced on runpai& leave pending ufﬁtment.

Seotion 24.7. Disciplinary Aetion for Confirmed Postlive Test Results

20171063098
PAGE 6207 74

A FistPositive, The first confimed positive test for drogs or fomd to bo under the ivfinence

ELECTRONICALLY FILED
1412018 1122 AM

of aleohol sesult will be cause for disciplinary action up 10 and inshuding discipinary

suspension hot Yo exceed 120 calendar days if the employee agress o the following

vonditions: (1) "_th‘e‘ employes may be mandaiorily rﬁferred to a Bmployes Assiﬂtmw
Program (BAP) for evaluation, dingrosis and developinent of  treatment plan consistent
with generlly accepled standards; {2y ﬂﬁ'ﬁmptcryee will be reguired to covperate n the
treatment plan as determiried by the physician(s) Substace Abuse Professional involved;
{3) discontimie nse of illegal drogs or abuge of aleoho; (4) vndergo unannouncéd periadic
drug and/or alcohol screening for a period of up to 24 ;nonﬂﬁ; (5) meressfully complete
the preseribed treatment including participation i “after care® weatrnent i prescribed; and
(6} éi-gﬁ an agfﬁsmmt consenting to tald cendifions, Fallure to comply wﬁi these
_ émnc‘iiﬁcms' of cc:inﬁﬁﬁed eeployaent shall e causé for discheage, The Village oy vse the

_ _ 1
ARITIONIETT APIORU14 L5 PM
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positive fest a3 evidence of impafment. Surh evidence shall not prechude fhe introduction
of other e&ﬁﬁ@m on the issue of impatrment. | o
B. Sevond Positive -— During Treatinent. If an employes has a firat sonfirmed positive tast
unider the ;pxwioﬁs paragraph A of this Section and entéis a tfeam@t prograry, and
thereatler that employee who is ot working has a subsequent confirmed _pcrsiﬁ_ve; festrasult
while the employee i in treatinetst, as a result of unannonmeed periodic drug and/or aloshol
soreentng, the employes shiall be permitied the, and only one such positive result provided
gro—— that the employes's participation in ths EAP shalt bé extended 1o up 12 moriths, if deemed
necessary by the treating Substance Abuse Professionsl from the pardod of the gubsequent
positive test. Qnee an employes retuis fo wark, sy suibsequettt postve resultin eifher an
alecho} or drg sereening shall result in fhe employee’s discharge, which shafl b firial amd

bitiding onthe Union and the employse and the perialty shall ot b subject to the grisvance

2017-L-063098
PAGE 63 0f T4

procedure of this collective bargaluing agreernent,

ELECTRONICALLY FILED
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positive tést under Paragraph A of flile Section #nd subsequently ts another confinmed

IR positive test under the testing procedutes of fhis Adicle shall be discharged, which
discharge shall be finst and binding on the Dnfon and the employes and the pmmlty shall
not be subject tothe grigvance procedure fnthe colferfive bargaining agreemeit.

Seiton 248, Dty Assigrment |

 Iffhe BAP or frealment prograrm (e.g, oulpatient teetrient) allows the empioyee To coninvie to
work durlng the treatment, the Villape shall maintsn the individuals previous employment slmus If an
employee patticipates in a teeatrznt program which p@l‘uﬂeg_ confinved smployment, fhe employee Shall
uso availabls Jeave and -ﬁcmpensatim bénefiis. Suclr leave, inchuing sick leave, vacﬁﬁ%m fime andlor
nnpaid Jesve, may not exceed one (1) year. At the end of the lsa'vé, tnless ﬁﬂiemi:sa mqulracl by law, the

i
AFI0TRMARRS ANGEIOES IS I
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cnployes shall b returned To his former positlon with no Joss of seriority or benefits acenoulated prior to
his Jeave. If the enployes is not released for Bl duly affer being on Jeaves for 2 pei‘iod of onk yen, the
employes’s employment will be enninated.
Seetion24.9, Insurance Coverage |

For employees enrolled in ths Vﬁ]lage"s hiealth inguranee plan, the eost of the freatment pmgraﬁi .
may bo covered fn whole or in part by that plan. The employee shall beresponsible for any expenses iméf
covered by the health insurance or BAP,
Bection 24,10, Confidentinlity of Podiiiva Test Resulis

The reslts of dug and alooho! fesls, i positive aller a review by a Medical Review Officer
epproved jointly by the Village ind the Union, will be disclosed to the Police Chief and ollisr Villags
officials as may be necassary. The smployes, upou request, shall recive 2 copﬁf ol all test resulls subinitied
to the Village. If the enaployes consenmts in writing, test reults will be disglosed to the Unlon, Test remilts

will not be disclosed extemally except whee the person tested eansents, or as required by Iegali}mc:éssg -

ELECTRONICALLY FILED
142018 1192 AM
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Any emplaygé; whose drug/lcohol sereen is confirmed positive shall have ar opportumity af the aporopriate

stage of the disciplinary piocess 1 refute said results.

w | Sewtion 24.11. Aleohs! Test Standards

An employes sliall be copsidered mpaired with a 04 or higher concentration. of blood aleohal
r’:ensii’sﬁt’inig & positive test resull An employes shill b eonsidered tmfmpaited wiih ies?; mﬂn 04
c:mﬁr:emraﬁaﬁ of blood aleobiol constitating é negative test result, Percentage by weight of dleahol i the
blood shall be based upon praxns of aleohol per 100 milliliers of blood. Alechol testing shall be done by
breatl sampling if medically recessary. Discipling for violation of these staridards shall be asset fordh fn this
Article.
Sgnﬁon'?zﬁ.ﬂ, Right to Appeal |

Except pe stated otherwise in s Asticle s Unon amdlor the '-%m.iﬁl.b}.’m .i?‘-’iﬂi‘tal‘f"' without' the

: : i
ARI0411 2487 LOR0LI 1S PM
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Unrion, shall have the right to file a grievance conceming an{y testing permitted by this Agreement contesting
the basts for the order to sulnnit to thic tests, fhe administration of fhe tests, the sigoificance and acentagy of -
the tests, the consequonces Gf the ‘testing or repults, or any olher allsged violation of this Article, Al
challlenges arisiug from the same test shall be: consolidated infoy & single grievance. |

This agreement constitutes the complets and entire Agreeméﬁsﬁ:. between the parties,
and voncludes collsetive bargaining between the parties for its ferm. This Apreement
supersedes and cancels all prior practices and agreements, whether writlen r oral, which
conflict with the express terms of this Agreement, If a past practics is not addressed in this
Agreement, Ht may be changed by the employer as provided in the management rights clause,
Article 1V, The ‘parties acknowledge that during the nepotistions which resnlied fn thig
Agreement, cach had the valimited right and opporivnity fo riake defnands and proposals with respect
0 any subject ormatter not removed by law or ordinante. from the area of collestive bargaining,
and that fhie understanding and agreements arived at by the parties after the exercive of that
tight and opportunity are set forth jn 1his Agreement, The Union speeifically waives any
right it may have o impact or effects bargaining for the life of fhis Agreement. |

2017-L-063098
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Bargaining untt employecs shall maintain their residenice within thirty-five (35)
miles of the village limits of the Village of Fox Lake. Existing enployees whose residence i%
further than thirty-five (35) milss shall not be re:é_ui;re& to move az 4 result oft}ﬁé provision;
howeyer should any existing employes whose residenice is further than {hirty-five (35) miles
from the vittage limits nf Fox Lake move frota their current residence they shall be requived
to establish thelr new reéideme; in acoordance with this provision. Newly hited empioy_eéé
shaf] be required to astablisli residence in adcordanco vath this provision upork completinn of
their probationary peciod or as m ay be exiended by the Village.

. . I
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——

ARTICLE XXVIT

A lateral hite Sﬁﬂll be defined o5 an employee having been certified by the Minois
State Training Bouard as a police officer and must have been employed ag a filll-tinie police
officer, The Village shall bave the right to plave a latetally hired omiployee between the
“Starting” and "Alter 3 Year™ rafe of pay on the parties salary matrix. However, any lateral
hire with less than three (3) yearé of service as & full-tilne police officer cannot be placed
any higher on the salary mateix than equal to his or her full-time years of police experience,
An officer's actual service with the Deparlinent shall be used for all other purposes (e,

viseation seléction, promaﬁuu; shift selection).
;’:'ﬁrgg DURATION
gﬁ?% S
2% § g This Agreement shall be effective as of May 1, 2012, and shall remain in force and effect
g%ﬁ &= vritil April 30, 2016, Tt shiall be antomatically renewed from yeur to vear thereafter unless gither
tfé party shall totify the other in writing at least seventy (70) days prior 1o the angjversary
date that it desires 1o modify this Agreemwent. In the event thaf such nofice 35 given,
] negotiations shail begin no later than shxty {60) days prisr to the anniversary date. T the pvent
SR

that sither party desirés to texminate this Agreement, written notice must be given to the
otlier party no later than fen (10} days prior 1o the desired termination date, which s“hal] fot bsbefbm
flig ataiviersary date.

Executed this_____ day of - 2013, after receiving nﬂiciajappmval by
the Presiciont and Botad of Trustees and ratifieation by the Union membership.

FORTUEILLINGIS FOP FQ‘R THE VILLAGE OF FOX
LAKE, TLLENOIS

. t'QRQO{MCII;Al\ﬂ) QX LAI‘EE

{EIDILANET AARHOT AT PH
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;
FRATERNAL ORDER OF POLICE
TO; TREASURER
VILLAGE OF FOX LAKE
Lo __request and aunthorize the Villape of Fox
Lake Treasurer to withhold the appropriate amount of dues from wmy wages for botl the
Minois Fraternal Order of Police Labor Council and the Fraternal OUrder of Police Lodge
Mo B,
_@Egg
288z . -
r.}'-*%% _ Print Nane Date
ZEah |
ESRE
EF AT
2
Sipnature

A919:370) 2381 WSROI
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During the term of this Agreement, officets shall be paid {he apmual salaries set forth below.

Years of Service
Tafrol

5R01D
2%

5?11_2&13
2.5%

ERA01A
2.5%

5015
28%

Starting

T49.381

550,616

$51,981

§53,078

] After 1 Year

$52.633

§53 940

$3% 208

$56,5680

After 2 Yeurs

55886

$57,283

358,915

§60,183

Adter 3 Years

L RED

T

$e2.131

"$63,645

[Afier 4 Vears

T§EL591

63,951

65,550

§67,188

Aflter .5 Years

$65.643

TR

68566

TTEI0.660

After 6 Years |

- $68,895

570,617

872343

R NT

2017-1.-063008
PAGE 69 of T4

| After 7 Years

$68,895

0,617

R |

§74,198

Aftor 8 Years

ELECTRONICALLY FILED
142018 1120 AM

TEIA 062

§75.014

Kz

75,757

| After 9 Years

74,062

§75914

§77,812

§75,757

Sergeants wages shall be 8% above the Top patrol rate.

ARIGTIOTIRETY ANGHIIIE TSP
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APPENDIX G
UNIRORM ITEMS

dress cup

glility cap %
ties ql
short slesve shitts i
long sleeve shilts .‘
trousery L
holster !

magazine pouch |

E _ service weapon

- Bis sguad javket .
oS hat shisld
Skl :
U; §£i badpe
CR=EZ naine plate )

: gﬁf’—‘w _ i

0= 1 tie bar
55 1 rain coat

' 1 xaity cap. :

three-season jacket ;

vest

The foregoing, while lsmed to officers, temains the property of the Police Drepartment
and shall be returned upon severance fom smployment.

4y

AR19-TTHL-20670 NSN3 LS PR
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 STATEOFLLINOIS
ILLINGIS LABOR RELATIONS BOARD
STATE PANEL

- "l Type of Elen‘tfoﬁ: B.{;s.arﬂ'Dirétiet:f
Village of Fox Lake, ) :

E?np?a;yer

and Case No. S-RC08051

llinois Frateral Order of F*blm Labor Council,

Pefitivtisr

c:r-zr%"rtr:m*rm OF REPRESENTATIVE

An election havlng bagn conducted in the above matier under the supsrvision of the {itinols Labor

Relations Board in accordance with the Rules and Regulations of the Board; and it appearing from the

Tally of Ballots that a collective bargaining represerntative has been sel eﬁted and no valid ohjsctions

having been filed to the Tally of Ballots furnished to the parfies; ot to the eonduct. of the slaction,
within the time previded thersfor; :

Pursuant to authority vesied in the undersigned by the Hinols Labor Relations Board, 1T 15 HERERY

CERTIFIED that a majority of the valid ballots have been cast for Hlinols Fraternal Order of F*Q]:ce
Labor Couviel] _

and that, pursuant fo Sections 6{¢} and 9{d} of the liinols Public Labor Relations Ac, the sald iahar
organizalion s the exclusive representative of all the employses INCLUDED in the e.fxrstmg 8-yR-28

bargaining unit i the clagsification of

Sergeant
as set forlh below, and are found to be appropriate for the purposes of collettive bargaining with

respect fo.rates of pay, wages, hours of emp oymenf or othet eonditions of employment,

UNIT:

Ingludad: All full-fime commisstonad police officars In the rank of Sergeant and below
ernployed by the Palice Department in the Vilfage of Fox Lake,

Excluded: All other full-timé sommissionied pofice officers above the rank of Sergeant
and above, and all other civillan employess, supervigors, cohfidential and managerial
employses and all other amployees exciuded by the Act; and &ll slected offices of the
Villagé of Fox Lake,

ssued ﬂjﬁ'Spring’fiéld.n lHinois, August 31, 2009.

ILLINOIS LABOR RELATIONS BOARD

Olohn ﬁMM g

JohVBrosnan, Execulive Diracior o
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STATE OF ILLINOIS
ILLINOIS LABC)R RELATIONS BOARD
- BTATE PANEL
Viltage of Fox Lake,
Employer
and Case Né. 8-RC-09-051

Hlinois Fratermal Order of Pofice Labor Counel,

Petitioner
DATE OF ‘
MAILING: August 31, 2008
AFFIDAVIT OF ﬁg_RVI_GE’ OF CERTIFICATION OF REPRESENTATIVE
= | L, the undersigned emp!ayae of the Hlinols Labor Relations Board, sertify that o the date indicated
E | above 1 served the above-entitied document(s) by firat class mail upon the ’Fo]iciw ng persons,
;”wa < | addresged to them al the fallowing addresses:
oty
éﬁ%“ Wark Benneft
oy IR
5 % _Lafierl" Muchn_y o
O5HY | 515N State Bt, Ste. 2800
g%ﬁm Chicago, IL 80610
'E_,? Gary L. Baitey
Hlingis FOP Labor Gouncll
56800 S. Wolf Road
Western Springs, 1L 80658

Lo Névak !il’incxss Labor Reidiioﬁs Board

A099
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STATE OF ILLINOIS
ILLINOIS LABOR RELATIONS BOARD
T STATE PANEL

Thie tollowing are the parties of record in his proceeding in Case No. 5-R0-D9-057
1. Minois Labor Relations Board, State Pansl
2. Village of Fox Lake, Empioyer

3. iinols Fratermal Order of Police Labor Counel, Petitioner
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© INTHEUNITED STATES OF AMERICA CQO%%%%%%%NOIS
IN THE GIRCUIT COURT OF COOK COUNTY, ILLINOISERK DOROTHY BROWN

THIRD DISTRICT LAW DIVISION —~ ROLLING MEADOWS
RUSSELL ZANDER, )
)

)

 Plaintiff, |
| )
5
ROY CARLSON, BSQ. and THBILLIN’ON)

FRATERNAL ORDER OF POLICE
LABOR COUNCIL,

v,  No. 17L63098

Plaintiff hereby detnands a.trial by
jury of twelve (12) persong

Défendants.

NOW COMES, your Plaintiff, RUSSHELL ZANDER (herelnafter referred to as

w7 ANDER”) and a8 and for his Response to Defendants’, ROY CARLSON, BSQ and THE
ILLINOIS FRATERNAL ORDER OF PGLICE LABOR COUNCIL (hereinafter referred to as
“CARLS’GN"’)_, Motion fo Dismiss Plaintiffs Complaint, statés to the Court 'f_ﬁe fﬁﬁuwingz
| INTRODUCTION

Defendanty foeus much of their argument on the fact that the dftorney is fmmume from &
legal malpractice suit under a odllective Ba:rg;sﬁﬁng agrecinent. However, the most ingportant
distinetion in this case is thal this 45 not & sase Involving collective bargaining, The eass law in
support of Defendants’ arpuments does ot apply because 'ZANHER*& case is not a case of
involving & colleetive barga;mng agreament. |

The facts of this -maaé e S_E:taightforwafd in that there was an attoroey-client relationship
betwoen fhe Piagnﬁffi%mm and Defendant CARLSON, Based on this -atmmeyf«aiien_t
relationship, CARLSON deviated from 't'im wmdard ef care a8 dn attorney,

1
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STANDARD OF REVIEW FOR SECTION 2.615 |
1. AMaotion to Distniss pursuant to section 2-513 attacks the legal sufficienoy of the

Complaint by alleging defects on its face. Weishlatt v, Colky, 265 1LApp.3d 622, 625 (1% Dist.
1994), Seotion 2-615 miotions “raise but « single issue: whether, when taken as frue, the facts
alleged in the Complaint set forth z good and sufficient cause-of astion” Visvardis v, Ferleger,
375 . App.3d 719, 723 (1* Dist, 2007), quoting Seott Wetzel Services v, Regard, 271 Ill.Apﬁ'Sd
478, 480 {1995), |

2. When the legal sufficiency of a Comp‘laint.iﬁ challenged by a section 2-615

WMotion to Disiss, &l well-pleaded facts in the Complaint are faken as troe and a roviewing

| coutt must determine whether the ellegations of the Complaint, construed in & light most

favorable to the plaintiff, are sufficient to establish-a cause of action upon which relief may be
granted, Witro v. Mihelote, 209 111, 24 76, 81 (2004); King v. First Capital Financlal Services
Corp. 215 1112d 1, 12 (2005). A cause of action should not be dismissed on the pleadings unless
it clently appeard that no set of facts can be proved that will entitled the plaintiff to recover,

Zedella v. Gibson, 165 11124 181, 185 (1995),

3, A cauge of aciion shonld tot be dismissed on the pleadings unless it clearly
appears that no sof of facts can be proved that will entitle the plaintiff to recover. Zedella v,
Gibson, supra, at 185 (1995}, The Coust tust view all the factual allegations in the Hght most

fayorable to the plaintiff, Lleyd v. County of DuPage, 303 TIL.App.3d 544, 688 _(*z'"ﬂ Dist, 1999),

Also, the Court must consteae th Thets tiberally in favor of the piaﬁnﬁﬁ, 7d. In toling on a 2619 |

motios, the Court may Qﬁnsidar plaaﬁimgs,.afﬁdaviis and depositions, Welshlant v, Colky, 265

R
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L App.3d 622, 625 (1% D, 1994). The purpose of & Motion to Dismiss under section 2-618 of
the Code of Civil Proceduire 18 to atford litigants & means to dispose of fssves of Jaww aind vastly

proved lssues of fact at the outset of & case, reserving dsputed questions of fact for a jury frial,

Zodolla v, Gibson, supra, at 185,

4, Secton 2-619()O) of the Code of Civil Proceduze permits invohmtary dismissal
where “the claim asserted against defenﬁéntfis barted by other affirmative mattér -Wbitiii;g the
logal effbot of or defeating the claim,” An “pfrmative matter,” In 4 section 2-619(a)(9) motion,
is samething in the nature of a defense which negates the cause of action sompletely”. The
moving party thus admits the legal auffi ciaﬁcy of the complaint bul asgeris an affirmetive defense
or other matter o defedt the plaintiffs claim.” Van Meter y. Darien Park Dist., 207 111.2d 359,
367 (llL., 2003).

ARGUMENT
Under Section 2-615
L ZANDER?s Claims Must Be Allowed to go Forward Becaise Inununity Does Not
Apply.

1. Under Defendants” Seetion 2-615 argument, (See Motion to Distitss ditached,
without exhibits, as ¥ix gi_h'ii; A) Diefendants must take all well-pleaded Faots in the Complaint g
trye.

2. Tn ZANDER's Complaint, ZANDER j’pléads that an sttorney-clent relationship
was fortmed between ZANDER aid CARLEON. (See Complaiut attached ag Exhibit B, §12, 13.)

3, Based onthe fact that there was 4 formation of the attornsy-client relationship,
CARLSON owed 4 duty to ZANDER to cxe:misé ) féaaanahfl& degree of caye and skill.
CARLSON failed to do ée.
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4 Tvisimportant to note that Defendents cite cases outside of Tliinois to support their
position. After a review of the cases cited b y Defendants, including f_hé, out-of-state cases, fitts
Cloutt rust find that the facts in Defendants’ cited cases are distinguishable, and that this legal
malpractice aetion does notinvolve a ;ﬁe]lectivs bargaining process.

3, The Hlinois Public Labof_kelatioﬁé Act (“IPLRA”) defined collective bargaining
as “bargaining over terms and conditions of empl’oyﬁisﬁt, ineluding hovrs, -Wagesg and other

conditions of employment, as detailed in Section 7-end which are not excluded by Seotion 4.”

© Bee s ILCS 315/3(b). The IPLRA does niot mention thet termination proceedings fall nader the

aﬂilacﬁ%’émxgaiﬁiﬁg_ Progess,.
6. Defenidants’ cases are distinguishable as follows;

Montplaisir v. Leighton, 875 F.2d 1 (1 Cir. 1989), former air traffic contioliers brought 4

{ legal malpractice action against the union attorneys claiming that they participated in a sirike

only based on assurances by aftorneys that they would not lose their jobs. None of the wotkers,

had an individual attorney-client relationship with Defendants at amy time. Rather, Defendants

| were tetained by, apd actedl on behalf of, the Professlonal Air Traffic Controllers Organization

while conducting the _ﬁr@-gﬁﬁk& counseling to the workers. Montplaisir v. Leighton, generally.
"ZANm’S case does not involve negligent advice given sbout participation In a sirike. -
The Montplaistr attomeys did not have an attorney-client rel aﬁonshiﬁx with the union workers.
Best v. Rome, 858 F. Supp. 271, 274 (D. Mass. 1994), after & grievance arbitration fhiat
Plairtfy logt, Plaintiff sued the amamey and law fitm which handled arbitration, alleging breach
of fiduoiary duty, attornsy malpractics, intentional infliction of emotional distress, andd violations
of state consumer protection law, The Court Held that attorney and law firm wete immune ffom
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lioitity to union member fo extent that they acted on behalf of union duting collectlve

bargaining process, the attomey and law firm did not-represent union member personally in

arbltration, and the attorney did not perform negligently in arbltration. Bestv. Rome, geaerally.
ZANDER?s case was not a grievance not during the cﬁﬂéﬁﬁve'bargaining process, -
ZANDER was advised by CARLSON {o waive 'i;_iétights before a civil gervice police-
conmmission atid advised to agroe to a single ar‘ﬁ itiptor binding arbitration. (See Complaing, 421,
23, 28-31), which ultimately mnﬁ:med the termination of ZANDER,
In Colling v. Lefkowitz, 66 Ohio App. 3d 249 (Ohlo Ct. App. 1990), Plaintiff br@u_g’ht f
legal malpractice action against the ;#ﬁcm. attorney Defendant Tor failing to imely perfecta

notice of appeal after an adverse ruling. The Cowrt adopted the Atkinson Rule and held that

| appellant's state action for legal malpractice against Defendant, the union attotney, is preempted

by federal labor taw. Colling v, Lefiowitz, supra, genetally,

ZANDERS case i_s' digtingidshable fiom Collins because ZANIER i not tomplaining of
{iling a timely appenl, ZANDER s coinpleints are clearly the tepresentation by CARLSON
during ZANDER’s fermination pt‘écn%edin gs. When making its determination the Court fooked to
éfkfmﬂ-y and Peterson. Howevet, a8 more fully argued below, the holdings in Atkinson snd
Peserson do not apply to ZANDERs case,

Muaworellav, Derkaseh, 276 AD.24 152 (App. Div. 20003, Plaintiff was fired from her
position of a teacher and peincipal, Defendant was an stforney for the union and begar:
tepresenting Plaintiff at the arbiteation for her grievance against fhe school and after a hearing,
the prievance was denied, The Plaintiff filed an action against the Defendant for legal
ma]pralntiea and againgt the uiton for the negligence of Defendant, The union moved for

5
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st

mmnafyjﬁdgment o the ground that ﬁ:b‘f&ﬁﬂ ant was at iﬁﬁ-ependentmnfraﬁtof and the vnion
could niot be held lable for any aﬁégea fiegligence csi« malpractics by Defondant. The Supreme
Court agreed and foither determined that Platrtiff's legal malpractice claint is preempted by
Federal labor law, and that plaintiff was Horited to oaly bringing an action againgt the unfoni for
breach of the duty of fait representation, Mamovella v. Deérkaseh, suprd, generslly,

Tids vase is disfinguishable from ZAN DER’S case beoanse Mumorella involved a sehool
teacher filing & grievance and having m independent contractor represent her during the
grievance proceedings. In this cage, CARLSON .i.s not &n independent contractor and fhiere is no

dispute that he was employed by the FOP, (See Complaint, §5-6). ZANDER. did not file a

| grievance but was going through tetmination procesdings in which CARLSON biedched the

standard of vare while representing ZANDER.
Sellars v. Doe, 99 Uhio App. 3d 249 (Ohio Ct. App. 1994), a teacher filed a legal

mialpractice action agalnst attorneys who had been provided by the union and wha represented

| teacher in unsucoessfill appeal of disciplinary action which resulted in the digmitssal of her

employmont, The Appellate Court held that attotteys were iminune from suit as agents of unions

underthe Atkinson rule gs the atiorneyy’ services wire provided to the teacher by the uion and

teacher never persanally engaged services of attoreys, Sellers v, Doe, supra, generally,

Siitlar tor the previous case, ZANDER s case does not involve teachers, ZANDER hag-

speciiically pled that there was an attorney-client felaticméhip ‘between ZANDER and

CARLBON, The Sellers Court applied the Atkinson rule, but 88 srgued below, dikinson does not

apply fo ZANDER s vase.,.
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Weiner v, Beaity, 121 Nev, 243 (2003), a schioo] principal filed suit against the union and

against the attorasy who was hired by union to represent bim during an investigative inferview

' and subsequent arbitration hearing, The Court found that Beatty's representation of Weiner arose

out of the collective bargaining agreement and that Beatty is protected from & malprattice
suit. Weirier v. Beatty, supra, gegerally, |

Again, similar to the other cages clted, ZANDERs cagse doss not involve collective
bargaining and is not a dlaim for breach of duty.of fair representation, |

7. 'The main thrust of Defendants’ argunient are the cases Atkinson v, Sinclair
Refining Co., 370U.8, 238 (1962) and Peferson v. Kennedy, 771 F.2d 1244 (1985). After review
of the two case this Coutt will determine that these cases are also not applicable to the fact

pattern in ZANDER s case.

8. In Atlinsent v. Sinclair Refining Co., 370 U.8, 238 (1962), employoes participated

in & strike and the company filed a lawsuit for damages against the union and the member-
employess, The complaint afleged that an existing collective bargaining apreement between the
unton ésmié:iﬁiﬂ_g a proutise by the uniolt not to strike over any cavise which cauld be the subject
of 3 grievanoe under other provisions f:ﬁf the contract, The officers and agents of the union were
charged with breach of the vollective ’b‘sirgaiﬁing sotiaet and tortious interference with
contractual relations. Atkinson v, Stnclair Refining Co., supra, generally.

The I}e'fendantﬁﬁlad & Motion to I}ismm {he Complaint alleging that all of the issues in
he sult were referable o arbitration imﬂ_eﬁ the ﬁnl.leaiiifé bargaiting conteaot, The Suprenis Court

lield that ﬂ_ws national labor poliey requites that when a union is ligble for damages for violation
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of the no-strike elanse, its officers and members are not liable .for these damages, Atkinson v.
Stnalair Refining Co., supra, generally, at 249,

9, Atlanson, supre, is distingishable from ZANDER g icasé because ZANDER’s
case does not dnvolve a breach of & collective bargaining contract nor auy issues regarding
clauses of such a contract, ZANDER s facts are ﬁiffareﬁt than Atkinsan. In ZANDERs cass,
ZANDER, a union metber, is biinging a canse of action against his attorney CARLSON, and
his wnion, FOP, for breach of the stindard of cate in ropresenting ZANDER during his
termingtion proceedings. Unlike Aikinson, ZANDER s claims are not-in relation to bieaching

T any collective Bm;*gaining agreements, but instead breaching the standard of care as an sttorney.
ZANDER's olaims must be allowed because under Atkinson, ZANDER's clatms are not based
on CARLSON’s acts undertaken on behalf of the union. CARLSON's acts, becavse of the

attorney-client relatiobship, were on behalf of and for the benefit of ZANDER,

PAGE 8 of 15

10, To further support ZANDER s position that his case does nol involve a grievance,

2017163008

the Atlinson Court defined a grievance as “any difference regarding wages, hours or woiking

ELBCTRONICALLY FILED
216/2018 11:11 AM

conditions between the 'parﬁes herets or belwesn the etaployer and an employes cavered by the

(

working agree-hareto or between the Eniployer and an employee covered by this working
agreement”, 1d,, at 242, ZANDER’s underlying case was not a grievance regatding wages, houts
or working conditions. ZANDER did not file any grievances, it w.g,s his employment tefriination
procaedings.

11, “The Aikinsen Court gtafe& {hiat there is the *express, flat limitation zi:lmi arbifraﬁgn
hosrdsshould conside only employee &1 3@1 ces”, There is no mention of the arbitration boards
eonsidering termination proceedings. This confivms that the advice of CARLSON fo ZANDER

B8
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10 have a single arblirator, it 8 binding atbitration, consider ZANDER’s termination proceedings |

instead of the police commission was negligent -adv‘icé.'
12, TaPetersonv. Kamgciy; 771 .]E"‘.!Zd 1244 (1985} the Plaiutiff signed & contract o
play faothall from 1976 to 1978, During & game -in. 1976 e was injured and did not play, In 1977
Plaintiff was notified that he was out from the team. atd would not recetve compensation ut;éef
the injury ﬁrotectimi lavse of the contract, Plaintiff filed 4 complaint alleging ihét the union had
breached fts duty of fair representation by erteneously advising Petetson fo file an irjory
grievance, The Complaint included a professional malpraétie.e clain ag's_iiamt'ﬂae usion gtiorneys
Ty for the same misconduot. ThéiPIaintiff argued that there must be an exception to the Atfinson
Rule if the wrion employee is an étteﬁmay. The Court did not ggree stating, the attorney performs
a function in the colfective hargalning process that would otherwise be assumed by the union's
business agents or _represeﬁ’:aﬁ#eg, the rationale behind the Atkinsos rule {s squarsly applicabile. |

| Peterson v. Kennedy, supra, generally,

2D17-L-063098
PAGE 9 of 15

13.  ‘The Peterson rationale that an attorney should not be liable for malpractice was

ELECTRONICALLY FILED
DITEI201R 11T AN

| based on not having an sttorney-client relationship with the union meniber, Here, CARLSON

M Tiaf] wm attorney-client relationship with ZANDER. The Peterson Court’s findings were based on
the representation during a collective burgaining process. This did not exist in ZANDER s case.
14, The Peterson Court found sifnptions where union meimbers are able to directly sue
the atiorney.
“Thers are other instances in which nnion members whose grievances ate improperly -
handled may recover datyages from ai attorney, Cur decision does not preclude
mulpractios suits by union memmbers who heve themnselves retained counsel to process '
grievances on their behalf, even though the individusl or fietm also serves as the union's
regular outside counsel and s employed ot theunion's suggestion, Union menabers may
_ 7 . . o
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also sue attorneys whether or fof the attorneys-are employed by the union where the legal
services provided are wholly nntelated to the collective bargaining process; a.g., drafting
& will, handling a divorce or Hiipating a personsl injury suit. In such cases '

the Atkinson vuls is inapplicable.” Peterson v. Kennedy, supra, ot 1259,

15,  Bven thoygh QARLSON was employed by the FOPR, ZANDER had a dircot
attorney-client refationship with CARLSON, Alsd, becanse ZANDERs fermination wag
unrelated to the collective bargaining process, dtkinyon is inapplicable and under Peferson,
ZANDER has a proper vimse of action against CARLSON, ZAMER’& casé is also
distinguishable from Paférsaﬁ v. Kgnnedy, supra, becavse ZANDER did) not file a breach of
breach of duty of fatt fepresefitation.

16. "I'h&Petemarz Clonrt also cited to Waitzel v. Qil Chemical & Atomic Workers, 667

| B.2d 785 (9th Cir,1982) that based on an attorney-client relationship a unjon member could sue
| his attornay finding, “if such 4 relationship had been formed, the firm would not have been
| acting primarily on behalf of the usion or as the uniot's agent in the collective bargaining

| process, Ruther, it would heye been serving as piivate counyel to the individual gtievant.”

Peterson v, Kennedy, supra, 8t 1260,

17.  ‘The Peterson Court cited to Aragon v, Federated Department Stores; Ine., 150
F.24 1447 (9th Cir.1985), that held a malpractice claim against a nnion's outside taw firm cannot
be disposed of on summary judgment due to questions of fact such ay, “where vutside union
coutisel represents the grievant is whether counsel was retained by and was working on behalf of

the unjon or the iu&ividmﬁi memfaza}; 1f the former, a malpractice Suit tmay not be brought by the

grlevant; if the latter, the answer will often be to the contrary,” Peterson v, Kennedy, stipra, ot

10
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1260-1261, Based on the &tfemey»cﬁenf relationship, CARLSON wag clearly working oni behalf
of ZANDER s tertination ?fQCéﬁtﬁngS:,, this amalpractice suit may be brought by ZANDER.

18.  Defendants are sitempiing 1o argus that because CARLSON is en attorney for the

FOP, then he does not owe & duty to his client and that that any union employes is Himune fiom

any wiongdoing o behalf of their glient. This Is illogical, This theury would give any ugion
attorneys the ;aiiility_ to breach the standard of care 45 an attorney with no consequettess.

19,  ZANDER’s allegations that there wag-ah .aitomayhslient relationship must be

taken as troe and therefore, ZANDER 1s able to sue CARLSON ditectly. The Coust in Niezbecki .

v. Fisner & Hubbard, P.C., 186 Misc.2d 191, 198-199 (N.Y., Nov, 1, 1999) agreed stating, if
the union attorney or another uitomey agreed specifically to represent 4 anion member dircctly as

an individval client, ot a5 & union meniber, the member could sue the atfomey for malpractice

| or breach of eontract. (internal citation omitted). 24,

20.  Assuming greuendo, thatthis Court finds that ZANDER did not have an atfai“riéy—

| client relationship with CARLSON, ZANDER would still be ahle to maintain = canse of action

against the attorney as g third party.

21, Niesbecki v, Eisper & Hubbard, P.C., supra, stated that the union eollectively
may sue ite attorney for malpractice or braa@h of contract. £d., at 199, ’I‘im union, FOP, would
have a cause of action against CARLSON. If'this Couirt believes that the attorney-client
relationship Is between the FOF and CARLSO& ZANDER, urder fhis argoment should be
vonstdered a nonchert third party. | |

22, As arpued bolow, third pasty nanclients are able to sue the atforney if the intent of
the attorney-client refationship is to E@ﬂéﬁt fhe third party nonélient,

1
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23, Schechter v. Blank, 254 Hl.App.éd 5‘66 (1% Dist., 1993) disoussed un atiomoy’s
duty t6 at}md party, “An attoiney owes g dwty to a third party only where the attorney was hired
by the client specifically for the purpose of benefitting that third pacty. The Pefham court stated
that, in order for a nonclient fuird party to sucéeed ina ne;gl'igenc& aotion against an ﬁi&@tﬁey, ‘he

st prove that the primary putpose and intent of the attorney-client rélationship itself was to

-~ benefit or fnfluence the third party.’ The Pelhiam voutt asserted that the ‘key considesation’ for

determining if the attornsy owed a duty to the third party was whether the attorney was *acting at

the direction of or on behalf of the client to benefit or influence [the] third party.™ (citations

\ omitted) Schechter v. Blank, supra, at 564

24, Here, the attotney-client relationship between CARLSON and the FOP was to
benefit the union membaré, 1., ZANDER. Pelham v, Greisheimer, 92 1124 13, 20 {1982),
confirms this by stating, “to estiblish a duty owed by the defendant attomey to the nondlient the
nonclient mugt allege and prove that the.intent of the client to benefit the nonelient {hird party

was the primary or direet purpose of the transaction or relationship.” 4., &t 20-21.

25.  Theiotent af—fﬁmmﬁfb? Wi @peeiﬁ.maily to benefit the ioncHent tinid party,
ZANDER. The benefit that ZANDER was to récelve was CARLSON's representation of
ZANDER throughout the enfire termination proceedings that conformed with ﬂm_stmﬂaié of
care, {S-ee Complaint, 1]1{3_'»‘1 3, 15) |

26, Therefo-rg, 'Ee&aus-a ﬂw-pﬁmrymgpcsa and internt otthe attorney-client
relationslsip, (CARLSON the wiion aﬁqmay-zﬁmi the FOP, the waion) was to benefit or inflaence
the third party (union members, ZANDER) ZANDER, ihﬁs; the able o sue CARLEON ﬁiraétly.

27.  When raviawing"tha allegations of ZANDHER s Complaint as true, this Court must
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find that ZANDER bas a cause of action against CARLSON for legal mal_pr-anti ¢adue to the

attornsy-slient re}atiﬁnship of glternatively as a thivd party nonclent. .

| Under Smﬁon 2~619
I, The Winois Public Labor Relations Board doesnot have exclusive furlsdiction
over ZANDER’s Coxoplaint allegations.

28, NexiDefendants incorrectly state ‘thaf wnder 5 TLUS 31575 ﬁw Tilinois Public

Labor Relations Board has exclusive jurisdiction tc:r hear ZANDERs case bepanse ZANDER s

| claim is essentially for unfidr kibor practice, alleging a breach. of the wrion’s duty of fair

represeritetion and steminting from fhe collective bargaining act. (See Defendants” Motion to

Dismiiss, Exhibif &, pg. 5-6.) This {s not true. ZANDER s case {s not for an alleged breach of the

| FOP*s duty of faix tepresentation, it is for the breach of the standard of care by CARLSON, and

subsequently the FOP nust be vicariously liable for these actions.

29, The Iﬁiﬁﬁig Pyblic Labor Relations Act, in pertinent part states, “It is the prspose

| of this Act to regutate labor relations between public employers and employees, incloding the

| designation of employes representatives, negotiation of wages, hours and other conditions of

employment, and resohution of disputes msn’j a tndet collestive bargaining agreements.” See §
ILCS 31572, |

30, As previousty defined, collectivé bargaining does inelude termiination pm‘wﬁarés:
Similarly, the Hhnets Public Labor Relations Act's purpose does niot exdmréively regulate
termination proveedings nor logal malpractice causes of notion against an attorney that was

handling the termination procoedings.

13
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31.  Defendants citeto Foley v. American Federation of State, County, and Mun.
Employses, Council 31, Local No. 2?58’, 199 NLApD.3d 6 (1% Dist,, 1950), claiming that the
Prblic Labor Relations Act establishes tﬁa‘t charges of unfair labor practice are withln the Mlingis
Labor Relations Boards® exclusive jurisdiotion, (See Defendante® Motion to Dismiss, Exhibit A,
pg. 6.) Foley v Ammécm Federation of State, County, and Mu#. Emﬁoy@@g, Council 31, Local
No. 2258, @upfa, is not applicable to ZANDER s case becanse ZANDER’s case ﬁﬁes not Involve
breach of duty of fair representation by the tmion this 1s & state law legal malpractice action

apatnst the attorney, CARLSON, who failed to properly advise and represent ZANDER during

| termination proceedings.
32, Defendants state that the Tllinois Labor Relations Board has the exclusive
Jurisdiction to determine whether a public-employee union, such as the Labor Counncil; breached

its duty of fair representation. (See Defendants’ Motion to Dismiss, Exhibit A, pg. 6.) This is not

PAGE 14 of 15

the case with ZANDER. ZANDER is not suing a public employee union based on a breach of

ODITI063098

duty of fair representation. ZANDER s cause of action against the FOP is vicarious liability.

WI62018 11:11 AM

(See Complaint, Count 1T},

33, . Agcordin gi“y,. this Court st find that this Court has proper jurdsdiction to hear
ZANDER’s state claims for legal malpractice and vicarfons lability, |

CONCLUSION

Al factoel allegations in ;ZWER’Q: Cotmplaint st Be taken as true when this Cotut
makes & determination whethet ZANDER has a propet cause of action agalnst CARLSON,
When élding 50, this Coutt will find that ZANDER doed, After review of the factusl allegations
in ZANDER’s Cémpiaiﬁt this Court E’Iiust find tlmt there wag a divect attorney-client relationship

14
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0171063098

- PAGE 15 of 15

ELECTRONICALLY FILED
ZHEIG1R 1111 AM

hetween ZANDER and CARLSON which gives rise to the legal maipraciiﬁa platms.
Altematively, if this Court b_elieves thiat 'ﬂae attorney-client relationship is between CARLSON
and the FOP, then as 4 third pasty noticlient, ZANHER has rights to sus CARLSON because the
attorney-client relationship between FOP and CARLSON was to directly benefit ZANDER

This Conrt tnust find that because ZANDER’s claims ave not based on collsctive |
bargaining proceedings n;:irunfair Inbor przmiiceé,, fhiat the Winois Labor Relations Board does
not have exclusive j-;_ariscfictimn over the proceedings Tnstead, EANQER% olaism for vieariouy
liability ate proper before this quz_rt. However, if this Honoralle Court grants, Defendants’
Motion to 'Iﬁimnis#, ZANDER fpfa:,gs for a reasonahle atnount of time 1o file a First Amended
Complaint - |

WHERBFORE, your Plaintiff RUSSELL ZANDER prays that fhis Honorable Court

| deniss Defendants’, ROY CARLSON, ESQ and THE ILLINOIS FRATERNAL ORDER OF

| POLICE LABOR COUNCIH’s, Motion to Disriss and for any other relief this Court deems

equitable and just. If this Honorable Court gratits Defendants” Motion to Digmiss, Plaindiff prays

| for a reasonable amount of time to file a First Antended Complaint.

Respectfully submitted,
RUSSELL ZANDER, by tis sttotneys,
THE GOfDCH FIRM,

Thomas W, Gooch, I

THE GOOCH FIRM
209 8, Main Streot
Waneonda, IL 60084
ARDUC: 3123355
Cook Co Atty No.: 24558
gooch@poochfinm.com
15
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IN THE CIRCHUIT COURT OF CODK COUNTY,

 BLBECTRONICALLY FILED

COUNTY DEPARTMENT, LAW DIVISION
RUSBELL ZANDER,
 PlainbitE,

7 No, 2017 L 063098
ILLINOIS FRATERNAL ORDER OF
POLICE LABOR COUNCIL and

ROY CARLSON,

Defendants.

e N M N Nt Vel S S N

NOW COME the Defendants, ILLINOTS FRATERNAT ORDER OF POLICE LAB&R
CGOUINCI and RO’YCAI{L’SON, by their attorneys, PRETZEL & STOUFFER, CHARTERED, and
move to dismiiss the plaintiffy’” Complaint with up-l;ejudine pursuant to 735 ILCY 5/2-6149.1 of the
Code of €ivil Provedute, In support of this moti‘oﬁ, the Defendants submit the attached exhibits

and state a5 follows:

INTRODUCTION
Plafotiff, Russell Zander, has filed a two-count complaint againgt the dnfm&anig; the
Hinoly Fraternal 'Qfﬂﬁf-ni‘"lﬁ‘o?iw Labor Council (“Labor Cowneil™) and its employes, Roy
Carlson, alleging legal malpractics {Couit I and seeking to impose vicatious liability ugon the
Labor Couneil for Cadson’s eondiit in connsction his astivities on phintiffs behalf dudng
gﬁ@mj@ ﬁmmdingﬁ With pleintifPs former employer, the Village of Fox Lake (“the Village™),
procsedings ‘ﬁiﬁcﬁh uitimately resulted in the Village terminating the i —
police officer. _ |
ot s brlow, the Cout &h&uld dismiss plaintiff's Complaint for twa reasons, Rirst,

the olaim for legal malpractice against Carlson should be dismissed under Section 2-615 beeause

i
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United States Sll’pré*i’ﬂﬁ Court precedent establishes that urjon agents or enployees like Carlson
pimnot be held personally ﬂa‘blé for actions they undettake in the conrse of their employment in
furtherance of collective bargalning tights—such ss the ,grizevamé proveadings alleged byf the
plaintiff here. Second, the plaintiff's claims against Carlson and the Labor Council are founded
an dllegations that the Labor é‘fmmgil breached ity duty of fair vepresentation toward the fal‘ainﬁff.
Under Mixois law, a1l such ciaims. are within the exelysive furisdiction of the Minois Labor
Relations Bourd and as such must be dismissed under Section 2-619(a)(1) of the Code of Civil
Procedws :ﬁm‘ fack Qf"juris&icﬁt}n, |

e © PERTINENY FACTS

;: At all relevant times in this 'e_as_e, defendant Roy Catlson {*Carlsen™) was eaployed by a
[B=1 anion, the Labor Cowncil as an attorney, (Complaint, attached hersto ay Exhibit A, §18, 5, 11

oY e

3 4 The Labor Cowacil is g “labor organization” established pursuant to Section 2(1) of the Hliinois

é ' ,7 g Public Labor Relations Act, 5 1LCS 315/2(1), and represents thousands of publie safety and
%{ orimingl justice emplayees through the State who have collective bargaining rights nader the
il '

Act, (Aftidavit of Richad Stomper, ditached heveto as Exhibit B, §3.)

At all Hmes alleged In the Complaint, the Labor Council was the exclusive bargaining
representative for the Village of Fox Lake Polive Departmont and was recognized as such by the
MWineis Labor Relations Board, The Labor Coundl sepresented police officers of the Village,
inclnding the p‘l-aimif‘f, by its 's;z'mlﬁayee Carlyon throughout the grievance process alleged in the
Somplaint pirsuant 1o a tollective bergaining apreement between the Village and the Labor
Council. {Bxhibit A, $§0-10; Exhibit B, 43 — 6, and Exhibits A and B thereto.) Plaintiff alleges
that Curlson and the 'T{gﬂbﬁ?. Cmih;:i-} were negligent in varfous ways throughout piaint_iﬁ"ﬁ
grievance process with the Village and the sesvlting arbjieation process snd tel*:rﬁn#tié)n

proveedings. (Exhibit A, 111531 )
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I Section 2-615 Argument for DHsmissal: Plulntif's Claims Aganist Carlson foy Legal
Malpractice Ave Barred as n Matiter of Law,

As an initial matter; the pimntiff"s attempt to state a claim for legal malpractive against
Carlson is ccantrary 1o law and must be dismissed. The United States Supremie Court has
previougly deternained that tinfon officars and employees are immune from personal Gability for
acts yndertaken in their capacity as agents for the unfon, and Ilinois comts have looked to
federal deoisions in bmterpreting the Tllinois ]?u'blia Labor Relations Act {“IPLRA®), which

- governs the case hefore this cowst, Chief Judge of the Ilinois Sixteenih Hidicial Circuit v.

fllinole State Labor Relations Board, 178 111.2d 333, 338 (1997) (holding that decvisions of the

|NLRB and Federal courts guide IHinois courts in interpreting the IPLRA). -

Iy Atkinson v, Sinclatr Refining Co., 370 U.S. 238 (1962), the Bupretne Court held that
; & funion offieers and &mpf@yéeﬁ are immune from perscnal liability for wets undettaken as union
representatives, on behalf of the union. This hes become kitown as the Atkinsen Rule, Courts

acrogs the country have subsequentty applied the Atkinson Rule 1o bar legal malpractice claims

LI brought by union members against union attormeys for ucly performed in fie colfective
bargaining process. For example, in Peterson v. Kennedy, 771 F.2d 1244 (O G 1985, the
sourt held that the Atkinson Ruls applisy o a union’s in-house counsel, ay well as fo ity retdinad
outside counsel;

‘When the unjon uses its regular outside Qounsel the servioes are sometimes

sovered under an overall retainer agm eerment, aid there is no additional fee or

charge to theunlon for the law firm's hamdlmg of the matter, In any event,

whether it b house covinigel or outside unlon counsel, where the union is

providing the services, the attornéy is hired and paid by theunion fo act for ftin
the collective bargaining process: Peterson, 771 F2d at 1258,
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Courts across the country have repeated]ly fooked 1o Atkinson und Peserson to hold that an

attorney hited by a unton 1o defond & union member covered under a collestive "ti&fgaining
.ag'reéméent is e agent of the ution anid s therefore tmmmine from sult. Montplaisir v, Leighton,
§75 F2d 1, 57 (st Cit, 1089); Best v, Rome, 858 F, Supp. 271, 274 (D, Mays. 1994);
Mamorella v. Derkasch, _2?5 ADN2d 152, 716 N.Y.8.2d 211, 213 (App. Div. 2000; Sellers v,

Doe, 99 Ohio App. 3d 249, 650 N.B.2d 485, 487-88 (Obio Ct. App. 1994); Collirs +. Lefhowitz,

66 Ohio App. 3d 378, 584 N.E.2d 64, 65 (Okio Ct. App. 1950) {(holding that an attorney who is
tiandling a labor grievance wunder & collective bargeining agresment has not eotered fnto an
sttorney-client relationship Wiﬂi the union member), This also holds truein the context of a local
governinent employee wh.eré- a state public labor relations act (such ag the IPLRA) applies.
| Welner v, Beatty, 121 Nev, 243, 24§~250 (2005) (holding that Nevada Em;i]oyee Management
X .R:&lati(;ns.ﬁat immunized lawyers supplied by unions from legal malpractice claims).

The satne ]dgic applies to plaintiff’s claims against Carlson in this case. Plaintiff alleges
: ?'ﬂaat, at all relevant times, Cerlson was an agentemployee of pladatiffs ouion, the Labor

Council, (Cornplaint, 43, 5, 11). The grievance process alleged in the Complaint was conducted

: 4 pursuant to the collective bargaining agreement thal was in effect at that time between the Labor
Counedl and the Village of FE(;)’K.L’AI(.& (Bxhibit B, Y4, and Exhibit A thereto,} Sew, &.8., Pabyer v,
Brown, 2014 U.8, Dist, LEXIS &56?8 {Apsll 4, 2014, S.D. .Intl‘}(holdihg that allegations that a
wnlon Bm_play@e mishandl_ed osollective bar ga‘fni ng grievance process was batred nader Atkinson),

Tllinois courts vegularly lqdk to tederal declsions in intexpreting the inois Publie Labor
Ii%laﬁonﬁ Act and follow féﬂ'emi iaw given the clode par_ﬁlieis between the JPLRA and the
National }%,ahm- Relations Aét. Jlﬁm}jﬁ FOP Lakor Gv:u;mt‘l . fHinols Local Labor Rels. Bd,, 319
ILApp.3d 729, 75738 (‘ts’é 'E‘}is't'- 2‘0{}1}, citing Chief Jztcfg@ izf the Ilinots S‘is@t:&éﬂfh Fudbeial

zmuiz, 178 Ml2d 333 ¢ E%*?) anz! f{‘oaﬁ;foﬁd ?aw;'mmp Highway Dep't v. lifmms State Labor
4
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Relations Board, 153 1. App.3d 863, 875 (2nd 1987). Accordingly, this Court should adopt the

rule set forth in dtkinson and Peiersorn and hold thaf Carlsorn is immunized from plaintiff’s Tegal |

malpractice claims as a matter of law, |
Under the Suprems Coutt’s holding {0 Atkinson, plaintif’s clajms against Carlson fail to
state & cause of action as u mattér of law and should be dismissed with prejudice pursuant to
Section 2-615 of the Code of Civil Procedure, as amending the pleadings canuol cure this legal
| obstaste fo the plaintiff pursuing a clatm against Carlson for the matters aliég,ed |

I,  Section 2-619(a)(1) Argument for Dismissaly The Tinois Labor Relations Board has
Exclusive Jurisdiction Over the Maiters Alleged.

Section 2-619 of the Code of Civil Procedure provides for the dismissal of an action
{ where “the claim asserted agalnst the defendant is barred by [an] affirmative matter avoiding fhe
‘ b ] < | legal effect or defeating the claim,” 735 ILCS 5/2-619. An affirmative matter is something in the
{ pature of a defense that negates the alleged cause of action completely or refutes orfiical
' conclusions of material fact wusupported by allegations of specific fact vontained in or inferred
from the complaint, fl’*owws Grove Assvc. v Red Robin Intern,, Ine., 151 ULApp.3d 310, 315-16

1 (15t Drist. 1986), An affirmetive matter asserted by a defendanit pursuant fo Section 2-619 may be

supported by puaterial evidence or an affidavit, Nicho! v, Swrass, 192 Ul,2d 233, 247 (2000).
Additionally, where the existence of a -d_mumtémﬁ attached 1o & pleading or & motion is ot
disputed, the Cowt may properly consider that document for the purposes of a Section 2-619
motion. Chrishras v, Hugles, 187 HLApp.3d 453, 455 (15t Dist. 1989),

Au get-forth more Rlly ‘E:éele:rw,.‘pla'intiff‘s Complaint Is subject to dismissal under Seetion
2-619a)(1), because plﬂix)tﬂ“‘f’-ﬁ glabm iis essentially one for an unfair Jabor practice (naniely, an
alleged breach of the umons duty of fair representation) atising from a dispuie concernibg &

golleciive bargaining apreement. As sueh, the lllnois Labor Relations Board hay exclusive

5
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juriadiction over this mafter, 5 ILCS 315/5, Plain$fs’ claim is not properly before this Court and

should be dismissed becanse the Ilinols Labor Relations Board has exclusive jurisdiction over -

this elaim.

This case arises from the collective bargaining agréement between the Labor Council and

the Village of Fox Lake. {Exhibit B, 15 nad Exhibit A therete), Ag aresult, it is goveined by.the

1inois Publis Labor Relatiohs Act, 5 TLCS 31571, etseq,
The Publie Labor Relations Act and case law cleatly estublish that 2 charge of an vafair

labor practice is within the exclusive furisdiction of the (linois Labor Relations Board, 3 ILCS

 Appellate Court hes recognized that the Board must maintain exclusive jurisdietion over claims,

! ke Plaintiffs, which relate to :al'lze:gﬁd.tmfail’ labor practices because “inconsistent jodgments
& | and forum shopping will be inevitable if we pronounce a rule wheteby breach of the duty of fair
representation claims con be maintained in the circuit courts_; as well ay befors the Bossd,

| | Parthermore, our already overburdened court system would face increased amounts of

unnecessary lifigalion” Folep, 199 Nl App.3d at 11,

A claim against & wiion (ar ‘its: Tawyets) for commitiing alpractics. during @ prievancs
process pursuant to a collective bargaining agreetent by definition constitutes an unfalr Tabot
practice in the nature of & breadh éf_‘ the unjon’s duty of fair reprosentation. Maﬂ@f@féf;‘@ 875
F,2d 4t 1-4; Arnold v, Air Midwest, 1994 U8, Dist, LEXIS 7628 at #1920 (May 24, 1994 D,
Iéans-ﬁs)i The I}}iﬁqis @abm‘ Relaiions Board, however, has the exclusive jurisdiction to
determire whether la_,.pliﬁﬂiu employee union, sueh as the Labor f‘iailn@il, ‘breached its duty of fair

tepresentation, In Toley, the Appellate Court explained that, nader the Minois Pubilic Labor

Ralutions Act, uions have the duty to fairly represent the intetests of all of their members, 199

-6
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IH.Apﬁ,’Bd at 8-9. The court further explained that a breach of this duty constitates an unfalr Jabor
practice undsr the Public Labor Relutions Ach, Jd # 9-10. As gueh, claims involving breach of
fhe duty of fair representation ave “subject to the Act’s comprehensive scheine of remedies and
administrative procedures.” J2. &t 10, The Public Labor Relations Act gives the ILRE exclusive
jurisdiction to resolve such- olaims. M Cossna v City of Danville, 206 1.App.3d 156 (dth Dist,
1998) ﬂié!ding that Saﬁtim; 3 of the Public Labor Relations Act confers the Labor Relations

Board with exclusive jirisdiction tver any dlaims based on & breach of the duty of fair

representation, even thongh not explicitly styled as such, and that no provision of the Act allows.

T etrployses fo file suit in the cireuit court based on an alleged breach of the duty of fair
representation.)

Purgudnt to this seitled precedent, the Court lacks jurisdiction over the plaintiff’s claims

' {against the Labor Council and Cerlson. Plaintiff's allogations and the affidevit of Richard
& Stomper confitm  that plaintiff's cliims erise from activities undertaken by the union and s
anthorized representative snd occurring pursuant to the pollective bargaining process. As such,

-p]ai;n:tti;ﬂ’*s' rllegations constitute a slaim for breach of the duty of fair representation, over which

the Labor Relations Board hag exclusive jusisdiction. Plaintiff's Complaint should be dismissed
a3y 1o both defendants for this additional reasen pursuwant fo Bection 2-619(a)(1) of the Code of
Civil Procedurc.

WHERBFORE, Defendants [LLINGIS FEATERNAL ORDER OF POLICE LABOR
COUNCIL and ROY CARLSON request that fhis Court enter an otder dismissing Plaintiff's

Complaint wi‘th prejudice, plus costs.
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Matthew J. Lgan
Breridan J. Nelligan
PrEvzEL & STOUFFER, Chartered
Ong South Wacker Drive, Suite 2500
Chicago, IL 60606
312-346-1973 (phone)
312-356-8242 (fax)
| w&m@amm«smmm@r ool
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CHAMITASIRT OF

IN‘THE UNJZI‘ED g‘I‘ATBS OF AMERIC '

. BLECTRONICALLY FILED

e . NOTS

RUSSELL ZANDER,
Plaintiff;

v, Ko,

ROY CARLSON, BSQ, and THE ILLINOIS)
FRATERNAL ORDER,. OF POLICE
LABOR COUNCIL,

Plalntiff heroby demands » drial by
Jury of twﬁlve {12) persofis

Defendants,

mmmwr ATLAW

COUNT I
{Lepal Malpractice)

NOW COMES, your Plaintiff, RUSSELL ZANDER, {herein 2lg0 referred to ag
“ZANDER?), by and through ki atforneys, THE GOOCH FIRM, and ag and for his Complaint
agalnst ROY CART.SON, HS Q@ (hereinafter algo referred to as “CARLSON") and THE
ILLINOE FRATERNAL ORDER OF POLICE LABOR COUNCIL (hereingfier also referred to
ag “POP") staten the fullowing: |
1, That your Plaintlff, RUSSHLL ZAER i & resident of Take County, Winols and wes
guch & tesident at .&;ﬂ.‘ﬁﬁﬁég velévant to this Corplamt, ?ANI)ER was & police ufticer smployed
by the Village of Fox Lalke linois as s pairol officar for marny yours, until at gotne poiat dmh;é.
2014 witien he was placed on alministrative lmﬁg-'ﬂﬂd his eraployment thereafter terminated in
2016 following an asbitfation heatlag,

2. Defondani ROY EZARLS(’}N, B8, 18 an attomey lioensed to practice faw in the $aké of
Tinois. ﬁé&l‘s‘%ﬂﬁw_ts sdimiitted fo the practice of Taw on November 6, 2014 and ot the time of |
the sotions complalned of hersin ha@ ’bam préct:i oing law for less han o () :yﬁﬂﬁ‘ég

N
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3. The ILLINOIS FRATERNAL ORDER OF POLICE LABOR COUNCIL (FOP") s
1ahor union, otganized priwarily to _@my.ldejj ob sevurity and offier union benefits to law
enforoement apents and employess pf visious villages, ofties, atid other vatious governmentsl | |
Uinits in and atound the State of Minats: The FOP fransaots ita brishness tn all of fhe collar
counties around Chieago and in 'C;‘.z:uﬁk County, Tlinots. it prinolple placs of business is located
in ‘Wm&\m Springs, Cook Covnty, Hlinofs Qmei- is also the place of businesy of Defendant
CARTSON. - |

4,  Venuels therefore claimed proper in Cook Quunty, Tlnods, pursuant to statute.

v 5. Aball relevant times herein, GARLSON was an emplayes of BOP, However, FOP fs not &
Taw fitiv and 9 not teglstered to practioe law in the State of Minais. |

6. ﬁwérﬁleiess,: GA&LSON hag been held out to the members of the FOP us the FOP's
atiorney who would represent alf menibérs in lebor disputes or grievanses with the various

.:f employers of the police officers who were members of the F'OP.

‘  7. 'Thaton orsbout Decamber 5, 2014 your Plainiiff, ZANDER had oonbaot with at arestos
| in the Fox Lake Police Statfon at & titne when ZANDER was functioning as the officer ia ahar-gé
of the patrol Bhift, The afrestee had been arrested for public intoxication and way disniptive and
Higorderly in his behevior at the tims,

8. After various liderrogations, the Village of Fox Lake brought formal sherges againgt
ZANDER forhis aﬂegaé. behaviar dusdnp the arrest of the al‘ormaiﬂ arrestee, and then went back
in tie imagining oflier méh;gfui sonduct of ZANDER and dredged four differont fticldenices
from assipnments of ZANDER which suddenly became distiplinary eomplatats.

9,  ZANDEHR, sftec bolrig n&ﬁﬁ'ﬂd of the procesdings, immedidtely notified FOP secking
Jopal representution.
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10, ZANDER, although being ihitig‘ﬂy assipned o experienoed altortey, was subsequently
sssigned Defendant CARLSON torepresent i, Af the time, Z&NDER was Informied by mote
than one employes of ROP it Defendunt CARLEON handled all grievances ind termination
proceetings oo behalf of its metnbers, and was s highly competent attstney. The aforesaid
iepresentations wers false and materially false. o fuct, ay -af‘am@aid, CARLSON had practioed
law for iess thap two Yeads, and was hardly experienced in the vatious procedures ayailable to &
polive officer facing charges by his or her employer, and facing potentiel fermination,
11, ZANDER was givenno inputinto the selection of an sttorney to represent him but raﬁhei“
i mm':r:-w was asslpned CARLSON, who wag ans employee of FOP, aa Yis attormey,
12, ﬂeveﬂheless{. the somewhat urasual ethod of requiring a p-er:snﬁ.m willize 4 partioular
attorney without allowing any ihput, an attorney olient rolationship was fortned betweett

| ZANDER and CARTSON, which glves rise to this Complaint, There was nio formal yetaiver

e
i i o v Y it &H'lnb

| apresment oxecuted between 'ZM.\E_DER:and CARLSON, rather, what happensd was in faet o
“ormmdown® by FOP jnfortning ZANDER ifhe wanted an atfomey {(which his union dues

! goatanteed him myck an alfomey) he would use CARLSON, andt bayed on his asquieseence,

mmmm"”‘“ fotoed ot otherwise, ZANDER and CARLSON ereatod an attorney-cHent relationship,

13, That by virtus of that aﬁ@éy—é‘lﬁaﬂt relationship, CARLSON audd fhe FOV vwed
ZANDER gertain dulies, c.mﬁrnﬁn}y.mféfreil 1o &y the standard of vare, which required
CARLION to comport s Be:hsiﬁér 1o the pote and actions of o ressongbly well gualified
aitomey precticiog law i the same goographicnl azen ax CARLEON,

14, FOP, by injecking iteslfinto 'ihwramﬁw oflawg, shmﬂd%b@ié To the sanie standard of
gondust a8 CARLSON; and 'aﬁfﬁ&fﬁi}f as alleged In a separats couat, Is Viearlunsly liable for '“&1@
astions cf‘ﬁfkm%if
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15 Inacoepting the representation of ZANDER i1 this matter, nefther CARLSON ﬂﬁl‘ﬁ@};’
rostricted the soope of his ar 1t reprosentation of ZANDER, agreeing fo handls the entire
prievance and termination processtngs on behalf of ZANDER with the Villige of Fox Lake. -A#
aforosnld, during the indtial sotacts and iﬁtervi ews with Fox Lilee, ZANDER way represented
by & well experlenced attornsy whose Iﬂ_st-nai:ie- ‘was Mehohey, Mshoney was accomparied by
CARLSON st that inftial inferview, "I‘hama,ftér; ZANDER was inforined that Mahoney was no
langer involved in the matter and Defendant ROY CARLSON, who was well qualified, would be
handling the bﬁ[aﬁca gf the proceedings. | |

16, 'That at the Hime of the fling of formal chatges agalast ZANDER, ZANDER was entitled
to & fortasl hearing befare the Fox Lake Police Commission, which had authoxity to diseipline

| ZANDER in any namber of ways. Routinely police offivers arainyolved in fhe operation of the

3 | local polico commission, and routinely the police commission is made ugs of & number of Toesl

1 tvedidents, who by oath agres fo be fdr and impartial in theii-:deéisiomz_amkihg Process.

U1 17, Oninformetion end belisk, overthe years many polico nfficors have passed through the

Hox Lake Potios Conmidgsion (which i a ofvil service type of vommitsston) with vatylig results-

’ and varytng diseipline, including ebsslute acquittals,

18, Underthe law, following u golics comriseion decigion, & Respondent E@lﬁ%ﬂﬁﬁg‘bem it
ha the tights of appeal tou Cireudt Comrt throvgh the Admintstrative Roview Act, and canbring

varlous eauses of sotion allowed by 1o in Both State and Yedera] Court based on the behavior of
thopolios commission, | |

19 | Additionatly, pan goview of the police eotmission astion by the village ‘hoatd, and é

fegidlatlve sotion by fhut village bourd terminating the enployment of a polica officer, the
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terminated offloer hag farther iegél rights in the Cireuit Courl of Lake County Illinofs, as well 4s
the Appellate and Supreme Coutls of the stale,

20,  Plaintiffmalnians and alleges on Information and béli’ecf,‘ thiat st thik stage ofthe
procesding, Defendant QARLQ&N had wever condusted a full hearlng bofore ;E:ta Fox Lake
police aaémfsaiqn ot befors aﬁy plher péﬂiw comissian, as the primary attosiey responsible
fot the hearing without aséiatanﬁﬁ n*_fmoﬁhar fnore experlenced afforney,

21, Inspiie of thy obvions boneffis o procesding before the oivil servies police commnission
of Poz Lake, CARLSON induced ZANDER to whive that vight and agree fo an arbiteation in
) front of s single arbitrator; which would e binding on ZANDER, fhereby cotting off any rights
of review o appeal by the Circuit Court or the courts of review of the State of WHnois,

| 22.  'The behavlor oi’ ZANDER was of a minot nature, The entive disciplinary miatter which
was gtarted by the Chisf of Polics of Fox Lake was based on Hils failure to repoit-the miscondust
of anotherpolics oifiver to his stiperiors in the administration of the police deparinent. Affer

| oreuting that chiarge, the Police éhief then began looking for oiher charges that h,aﬂ; never beep

?z { fited against ZANDER, involving conduct that had never risen o the form of a complaintby any

e gembor of the publle, and created additional chargey against ZANDER based on his behavior

while sssigned to fi:'l'ncal high soliod] as a “schioo] Yesotros officer.” ‘The Police Chief then,
having created thode ﬁhéﬁfgﬂf&; bagan the disciplinary proceeding, |
98, Asaforesudd, CARLSON had induced ZANIER fo ngree to a sole arbiirator and o

binding arbitration, wihich fiom the oulset was prefietermined fo result it ZANDER’s ferminalion

of smployment, T fact, the atbitrator, in Ils 7T2-page arib:itr;eﬁtigﬂ. wward, found that it 7s Improper -

inthe siroumstance of & 0
ofa Chief of Police, and made it specific findmg i1 his aforesald findings and Order.
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24, Atne ﬁmahaﬁ CARLSON, {1ho oven kitew of the onse law, advised mmﬁl’{fm thers

‘was common law in the State of TlHinols iﬁeﬂcnfm_g that i, athitrator was justified in stating fht

e would riot ovetrul the deciston of & Palize Chief due to the nature of polics work, during an

atbiration heattng in the State of Minots, Had ZANDER been advised of and kmwﬁ that fuot,
together with other fiots learned au‘bsaquen;tty; ZANDER never would have agtead to substitate
mnd wibiiration for a hearing befare the lavel polive cotmissian,

25, Novertholess, fhe tnatter progeeded fhrough the arbiteation process, CARLSON took litile

ot nio depositions or ofher discovery from numerous wittesses that had been orented by the Chief
Ty of Police to festity agatnet ZANDER, involving not only the primary incident, which wes the

b artest Yy vther police officers of a person for public intoxlcation and difffonitics thay had with

that person in the city fail. As aforesaid that arbltration expanded to then include four created
itieldents that had never been, diseiphitary mattets or ihcidents complaltied of bictwesn ZANDER

and sindents and faculty st fho Gregg Commiunity High dchool in 2014,

26, Tatredible smounts of time were spent croating these foui: additiorg] ingidents fo bolater

the charge agsinst ZANDER of faiting to report an ineident to his superiors, CARLSON took no

active tole T sttempting o minimize those incidents-or to interview, interrogate, andfor depose

 the parties fnvolved.

27, Noteworthy s the Tact tht prior to the Devariber 5, 2014 eneounter, ZANDER had never
béen the subject of auy disciplinery procesding, Novertheless, the Police Chief dotemmined That
the only suitable punighment by the e of the atblirtion heardng would be fhe torminstion of

ZANDER's smployment.

28 Atinls a}m;ﬁl ogloal thnts, the Village of Fox Lake and the Fox Lake Police Department

wore under sevare gublic sorutiny and eritiolsm. Thig was due to the staged shooting of 1 Fox
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9/ 211E

" ELEEIRANEALTY AbD

Lako Yolios Department Tdeutonant who had apparettly besn stealing from the various fmds of |

the Fox Lake Police Depactent, snd when confionted, attempted to stage s shooting which
did vesuilt in bis death, slthough the matier was Tound to be s sulelde und not an atlack by others
ag the flecedent aftempted to oredte, Thersfore, db*‘viously,., the Village of Fox Luke end the Fox
ke Police Dej:rme;ﬁt .Wiaheﬁ to dﬁmna&ata to the pulbilic that they would guickly and
severely discipling polics officers, Utifortunately, ZANDER wos mughmg in the éifuaﬁa-n
1oealty at the tlme, and in essence bevatns 1 seapegaat, loshig bl emp‘mymw permanently
folloswing a0 atbitzation that fiom fhe beginning was designed to favor the Chiof of Polioe and

= the Chiofs 1&%ﬂﬁﬂ&ﬂéﬁf§@ﬂ§s

I 20, Unfﬁrtﬁm’faly, due 1o the natuse of the arbitration, ZANDER had no tight o appeal

wWhatsosver

L130, o Fact, Bofore the polioe cominission and represented by a coinpetent attorney, in all

probubility E?ANDBZR would have received, at worst, a much lesser diseiplinary finding which

| 1 would fiot haye resulted in the permansnt loss of his employment as v police officer, siid in Al

| Hielihood the p@ﬂsibih‘_tﬁ of gver besoning involved in polios work sver agaln,

31, Inthelr representation of Plaintiff RUSSETLL &AN"E"ER the I)ﬁfenﬂants ROQY
CARLSON, ESQ and the Hlinols Pratenial Order of Polios Labor Caunel (“FOP*) were
seghgent and faﬂﬁ& t sxereise s reasondble degroe of caze sind skill, and othérwise broachied the
gtandard of vare owed W&HR inone of mare ﬁfﬂw following ways:

1) Pailed fo Iﬁcﬂﬁmmd i“ﬁ ZANDER that he should seek seview by the police
nmmﬁsswn ofthe Villaga of Box Lake;

b) Fﬂﬂﬁﬂ to uam;ﬂ,amly inwsugm it dssover the ﬁxtmd and éetaﬁa ol the Eihmgaﬂ
brotght sgatnst ZANDER, |
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o/ PVDEFAEROBR

¢)  Failed to dvised ZANDER. they hed not done & thorough and complete
inyestipation and ﬁvaluaﬂon of the chatges belng “bfaught aguinst ZANDER;

d)  Because they had not votapleted u thorough, cotplate inWSﬂgaH&n and
evaluation of all posstble defenses ag well us fhe prcssmﬂiom factual basis, the Defendants were
una’blﬁ to propetly inform ZANDER as 1o whet [’JbeﬁedeS wauld be *oaat for ZANDER, and the
methodology of thiose proteadings;

&) Palled to propetly conduct discovery, inchuding the interviews of all withesses,

and ;rtax‘tﬁlmiaﬂy the Interviews of the students and faculty involved in the comirived chatpes

v oreated by the then Chief of Pﬁﬁeé to add *rauscle’” to the primary charge agaiust ZANDER in

| orderto obtain his tertmination;

$  Fafled to relain experts, businesses, or individuals outside of the FOP for
information or wuggestions an bow to better assist ZANDER with regatd to the churges pending
apainst himg

g)  Failed to abiuin competers, experlenced coansel end represcntation to handlo

| what was o very compifcated and extensive arbitration hearing Jasting two days, with a very

experiericed Village Prosocutor representing the Chief of Polive and the Village of Fox Lake as
the employer of ZANDER;
B Pailed to revognize that the trestment of ZANDER in the investigative stags

{hrongl thense of & private datective agency and through other sctions of the Cldef of Polies

roay have well viclated thie ebvil tights of ZANDER znd to research and recommiend fhe filing of

litigation fn Pedetal Cott for redresy of those winngy
B Teikdto ﬁﬁfiﬁéﬁyﬁwpaﬁe for testimony at the atbitration heatlag, fnehuding a

demand Tor the agpearasice of '%ﬂlfp&mmm orveuting vaitous affidavits and other documents
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which were o be swbmitted iito svidenios as & hearsay éxcoption in orderto cross examing the
drafters o those docunisiia as opposed to allowing the docuinents to be admitted;

k) Failod £ propeily subpoena and presstd witnegses fo 1egtify oh behalf of
ZANDER. at the procseding;

¥)  Pailedto @*epmiy iﬁ*@p'a_re o oloditig brlef witkrapproptiste argutnent for the
‘defenss of ZANDER, instéaﬂ uibmitted 'ivlla,.t coulfl best be desoribed as a last minute 11-page
brief failing to diamxsé the evidence propetly or the common law of the State of Hilnols, which
roight woll haye assisted In g i?&ff resolution of the matter;

) Fellod fopropedy orgaitize and argus that if ZANDER was gullty of any of what -
gould be consirued as minoi offenses, that a period of probation or supervision wad mote
epprapeiate than tofal termination;

w}  Routinely and regularly advised ZANDER notto accupt offers of sefflement made
by the Chiefof Police and the Village of Fox Lake which would have resulted with ZANDER, it
3 relatively shott paried of time, beihg able to retum.fo work as & police offiver in the Village of
| Pox Like thershy cavsing u substantial loss fo ZANDER, In truth and in Fact, rather than
) aitvising ZANDER not to acospt the offors thelr advice should have bean directly opposite to that
if In fac? they felt ZANDRR had any potential Hability under the charges brought.

1) ‘Wad ofherwise negligent in thelr representation of ZANDER.
a7, Htad the mz‘etfesr’bewﬁ propely huridied i willd have procseded before the poles
commission of the Villags of Fox Laks who would have found, based on fhe @videacé wnd
existlog case law % vl s the reputstion of ZANIDER, that any penalty wes fo be inflicted that

pranalty would have been considersbly Leus then termisation of smployment forever which in
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%ssaném is-a "death -sentéﬂce” for poltes vfficers %n secking further employment in another polic
ageney ot returhing to his duties a;é & pateol offfesrin Eha Village nf:F‘ox i&tka

33, Asadivect resoll of the wronghut condust | uf the Defendant CARLBON; ZANIYBR did 111
faot Toge his exmploymeant and {s nnliksly o sver htain employment as 1 palice officer agein, |
ZANIBTEI‘I{; at the time of his loss of etaplodmernt was sarning in sxcess of $50,000 n year and had
ot Least 20 years of additional service hefore retirerent with & pendon, That loss of income, over
& 20-yeuy _@eﬁoﬁ, eastly exceeds the sum of $1,000,000 togoethet with 4 life-long pension in an
approxttaete smountol 75% of his fast 4 years o £ salary before employment which sasity soukd

5 consist of sddiional 7-fignre sums of money but the damages suffered weﬁ-.w;z;eeﬁ the loss of

:_: salaty and employment benefits as the job guarantees certaln othet benefits to ZANDER
incliditig healih {osuratice which, in this day and age, easily has & valus of $15,000 per yoar

| hrough the lomgth of his employment,

34, “Thersfore, the fotal damages suffeted by ZANDER over the coming yeats and without
reduction to present day value ave well into the 7-figwes; none of which wonld have beet
inoureed had CARLEON and the FOP properly handled the diseiptinary matters brought againgt
ZANDER to fnclude recommendations to ZANDER to avoept varioys offors that wore fendersd

fy the Villago o Fox Like.

WHEREFORE your Plantiff, RUSSELL ZANDER, prags for judgment on such verdicts

as a Jory of twelve (12) shall deteimine i his favor and against the Defendants 1t an amount to
excesd the hurisdiotionsl miniume af fhis Court plos inferest, costs of suit and a1l othee refief

this Flonorable Coutt deesss just and yfagfafn

30

A133

SUBMITTED - 9364641 - Thomas Gooch - 6/1/2020 3:31 PM

C 189




125691

COUNTII
(Negligencs and Vicatisus Liskility against the
Tifinods Prataraal Ouler of Police Labot Comnsel “FOP) |
35, ;‘i’laiﬁﬁi‘f‘incorpmtea Paragraphs 1 through 34 of Coning T asand for Paragraphs 1 —34 of
ihis Count I, as though fully set forth herein sud adopted by refatence hereto,
36. As afiﬁreﬁtaxa&, ROY CARLSON, BSQ, way a loensed attotney in the State of Ulinols,
and was 86 Hoensed and smployed by the Tltinols Fraternal Order of Polies Labor Counail

(“FOP™ during sl times relative to thls Complaint,

. 37, Inthe cowse of Defendsnt CARLSON’s and Defondent BOP?s representation of ZANDER
1 1n this matter, they obtatned knowledge of Pleintif’s background history and all facts ;ie‘;‘tai:ning

| to the panding matier, The business discussions end involvement by CARLSON with the FOP

began shotly after Decomber 5,2014 and ocourred frequently when started,

! 38,  'Ihatthe Mlinols Fraternal Order of Police Labor Coueil has no right or authority to

&4 | practive law in the State of Hinols, nor does it have the right to employ an attomey to forndsh

legal servioes under fts disection to members of the FOP, conteolling what that attoroey doss

¥ through policy tatmals std atherwise As arested by the POP,

39,  Thetdue o FOP s-pﬁn&ipﬁte tyolvement in e disoiplinaty matters brovght ageinst
ZANDER rad e sonteol of Defendant CARLSON, Defondant FOP nssumed the same fiductury

duty to ZANDER that CART SON had, and branched fhat duty by the actions set forfl n Copnt T

above.

40, Frthet, 58 8 result of the biginess relationship bebweon CARLSON and the inoly
Eanterna] Otder of Polios Labor Catnell, being that FOP held CARTSON out to fts mstrbars as
thes “TOP Tawyer,” then the [iineds F’tatmiﬂ;l Order of P@li@é Labor Conneil (FOP) should be

vicatiously Hable For the achs and actions of CARLEON a8 ﬁmuﬁﬁﬁé in Count I sbove,

11
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WHEREFORE, your Plaintiff, RUSSELL ZANDER, requests. entry of judgeuent i his

favor and agatnst Defondant, TLLINOTS FRATERNAL ORDER OF POLICE LABOR
COUNCIL, for sll damages novred os & reslt of s wrongful behavior and petions of
Defendznt ROY CARLSON.

Respeotfully subxiﬁtie& by

"THE GOOCE FIRM, o bebalfof RUSSELL
ZANDER, Plaintit, '

oh, T

Thoraas W. Gob

Ser | 2098, Main Bereet
OB E % | Wanconds, 1L 60084
BAT-526-0110
gooch@eeorhtirm.oo
ARDC No. 3123355
Cook Coutty Atty: No. 24558

12
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

RUSSELL ZANDER, ) SR :
m e

) E!f;:.@”.-'; , R

it TR e 4

Plaintiff, ) o%m 2E T i

V. ) No. 20171063098 ' g% '= = 4
ILLINOIS FRATERNAL ORDER OF ) & e @ 3
POLICE LABOR COUNCII, and ) , :@ [ SR iy B
ROY CARLSON, ) 3J Zam T %
il i ::h ',.%. . .,4 :;",,_S‘

Defendants. ) €D T

NOTICE OF FILING 3010
TO:  See Attached Service List

PLEASE TAKE NOTICE that on the _ 8"  day of March, 2018, we have filed with the
Clerk of the Circuit Court of Cook County, Illinois, Law Division, the attached:

DEFENDANT’S REPLY IN SUPPORT OF THEIR MOTION TO DISMISS

PRETZEL & STOUFFER, CHARTERED
4 . / el

One South Wacker Drive
Suite 2500
Chicago, IHinois 60606-4673
(312)346-1973

PROOF OF SERVICE

1, the undersigned, being first duly sworn on oath, deposes and says that this Notice and
the attached were served on the parties, as above addressed, by enclosing a copy of same in an
envelope addressed to each party, sealing said envelope and depositing same in the United States
Mail Chute located at One South Wacker Drive, Chicago, Illinois 60606-4673, on the _8"

day of March, 2018.
X} Under penalties as provided by law pursuant to
735 ILCS 5/1-109 1 certify that the statements set
forih herein are true and correet. / - -
52;2'7"" ol /,% g ,f"«.k:'z@i-—»—
Signature
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Zander v, Hlinois FOP Labor Council
2017 L 063098

Counsel for Plaintiff
Thomas W. Gooch, 111
209 S, Main Street
Wauneonda, 1L 60084
(847)526-0110
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#125017
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION
RUSSELL ZANDER, ) L
) S LA o
Plaintiff, ) B Bl d
v, ) No. 2017 L 063098 o A VEE R 1
LR . g gt
ILLINOIS FRATERNAL ORDER OF ) ‘5‘#?;-: & ‘:’:;, \
POLICE LABOR COUNCIL and ) %% - '_‘
ROY CARLSON, ) EXT - @
) g e
Defendants. ) ":ﬁig'L 1. ‘E%
)

DEFENDANTS’ REPLY IN
SUPPORT OF THEIR MOTION TO DISMISS

NOW COME the Defendants, ILLINOIS FRATERNAL ORDER OF POLICE LABOR
COUNCIL (“FOP Laber Council”) and ROY CARLSON, by their attorneys, PRETZEL &
STOUFFER, CHARTERED, and reply as follows to plaintiff’s Response to the defendants” Motion to

Dismisgs:

INTRODUCTION

Plaintif’s Response strains to distinguish the cases cited in the Motion to Dismiss.
Specifically, plaintiff contends that his claim is legally distinguishable from the claims the
United States Supreme Court addressed in Atkinson v. Sinclair Refining Co., 370 U.8. 238
(1962), and its progeny because (1) plaintiff has alleged the existence of an attorney-client
relationship between himself and defendants, and (2) the “grievance and termination
procecdings” as described throughout the Complaint did not involve a collective bargaining
process.

Plaintiff’s arguments are contrary to the allegations of the Complaint itself. They are also
refuted by the plain terms of the collective bargaining agreement between his employer and the
FOP Labor Council, which accompanied the affidavit of Richard Stomper attached to the Motion

1
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~ to Dismiss. For these reasons, as more fully set forth below, the Complaint must be dismissed
with prejudice.

L. Plaintiff Cannot State a Cause of Action for Legal Malpractice.

Although pleadings are to be liberally construed in considering a motion to dismiss,
pleadings are to be construed strictly against the pleader. Knox College v. Celotex Corp., 88
111.2d 407, 421 (1981). This Court is not required to reach unreasonable and unwarranted
conclusions or to draw unreasonable and unwarranted inferences to sustain the sufficiency of the
complaint. As such, “[{Jegal conclusions, speculation and conjectore must be ignored by the
court.” Butitta v. First Mortgage Corp., 218 IL.App.3d 12, 15 (1% Dist. 1991). Cases cited by
defendants, asserting that plaintif©s underlying employment dispute with the Village of Fox
Lake was not a grievance, was unrelated to the provisions of the collective bargaining agreement,
and instead constituted *“termination proceedings.” (Response, pp. 6-11.) This assertion is
baseless. The Complaint itself establish that defendants’ conduct from which the plaintiff’s
claims arise related to the grievance process governed by the collective bargaining agreement
between the FOP Labor Council and the Village of Fox Lake. See, e.g. Complaint, 76
(“CARLSON has been held out to the members of the FOP as the FOP’s attorney who would
represent all members in labor disputes or grievances...”); 110 (“ZANDER was informed by
more than one employee of FOP that Defendant CARLSON handled all grievances and
termination proceedings...”); §15 (“{njeither CARLSON nor FOP restricted the scope of his or
its representation of ZANDER, agreeing to handle the entire grievance and termination
proceedings on behalf of ZANDER with the Village of Fox Lake.”). As these allegations are
construed strictly against plaintiff, his argument that this case does not deal with collective

bargaining must be rejected by this Court.
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In addition to conflicting with his pleadings, plaintiff’s arguments are nothing more than
a request for this Court “to draw unrcasonable and unwarranted inferences to sustain the
sufficiency of the complaint,” which is expressly forbidden. Butitta, 218 Ill.App.3d at 15. Indeed,
plaintiff himself alleges that he waived his right to proceed before the Village of Fox Lake’s civil
service police commission and instead agreed to an arbitration. Complaint, 1921, 23.

The collective bargaining agreement between the Village of Fox Lake and the FOP Labor

R TEISSCEESERERAG L X . 5 &

Council confirms that such a waiver can only occur pursuant to the Collective Bargaining
Agreement: “In the event an officer is disciplined and/or recomumended for discipline or

termination by the Chief of Police, and the officer elects under the provisions of this Agreement

to appeal the discipline and/or recommended discipline or termination through the grievance-

arbitration procedure rather than appear before the Board of Police and Fire Commissioners (the j

“Board”), said election shall constitute a waiver of the right to any other avenue of appeal of the
discipline and/or recommended discipline or terrnination, including the right to appear before the
Board.” (Affidavit of Richard Stomper, Ex. B thereto, Article XX.)

Plaintiff also attempts to distinguish Atkinson and its progeny by asserting that his claim
arose out of an attorney-client relationship between him and defendant Carlson. (Response, p. 6-
11.} Plaintiff argues that, because he has alleged the existence of such a relationship, the Court
must accept the allegation as true.

This argument, however, was explicitly rejected by those cases cited by Plaintiff in his
Response. See, e.g. Peterson v. Kennedy, 771 F.2d 1244, 1258 (9" Cir. 1985)(“We do not i
believe that an attorney who is handling a labor grievance on behalf of a union as part of the |
collective bargaining process has entered into an ‘attorney-client’ relationship in the ordinary
sense with the particular union member who is asserting the underlying grievance.”); Niezbecki
v. Eisner & Hubbard, P.C., 717 N.Y.S.2d 815, 821 (N.Y.Civ.Ct. 1999)(“While the unioﬁ may

3
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prc;vide legal services by employing in-house counsel or hiring outside counsel] for a specific
proceeding, no attorney-client relationship between counsel and members resuvlts.”)

Moreover, as noted above, this Court should not accept as true “[l}egal conclusions,
speculation and conjecture.” Butitta, 218 lll.App.3d at 15. In particular, Illinois courts will not
accept the existence of an attorney-client relationship where it contradicts the underlying facts.
Torres v. Divis, 144 Ill.App.‘3d 958, 963 (2nd Dist. 1986)(rejecting as conclusory an allegation of
attorney-client relationship).

The attorney-client relationship is a voluntary, contractual relationship that requires the
consent of both the attorney and client. In re Chicago Flood Litigation, 289 1Il. App. 3d 937, 941
(1st Dist. 1997). In the present case, plaintiff himself alleges that Carlson was an employee of
the FOP Labor Council, which is a labor union, he was given no input as to the selection of an
attorney, and Carlson was “forced” upon plaintiff by means of a “cramdown.” (Complaint,
1910-12.) As such, the factual allegations of the Complaint do not suffice to set forth the
existence of an attorney-client relationship between Carlson and the plaintiff individually and
apart from plaintiff’s membership in the union. Accordingly, the Complaint does not adequately
allege the existence of an attorney-client relationship. Peterson, 771 F.2d at 1258,

Instead, the plaintiff’s allegations make clear only that Carlson—an employee of the FOP
Labor Council —represented Plaintiff during the course of the grievance proceedings related to
the Village of Fox Lake’s efforts to discipline plaintiff. (Complaint, T415-29.) Plaintiff further
alleges that Carlson and his employer, the FOP Labor Council, were negligent in the manner that
they represented the plaintiff during the course of these proceedings. (Complaint, T31.} Under
Atkinson and the other cases cited in the Motion to Dismiss, plaintiff cannot state a claim for
legal malpractice against either of the defendants. This Court should therefore dismiss the

Complaint with prejudice for failure to state a claim.

4
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IL. Dismissal is Also Appropriate Because the Illinois Labor Relations Board has
Exclusive Jurisdiction Over the Matters Alleged.

Plaintiff’s Complaint is also subject to dismissal under Section 2-619(a)(1), because the
claim is essentially one for an unfair labor practice (namely, an alleged breach of the union’s
duty of fair representation) concerning “grievance and termination proceedings” which arose
from a collective bargaining agreement. As such, the Illinois Labor Relations Board has
exclusive jurisdiction over this matter. 5 ILCS 315/5. Foley v. American Federation of State,
County, and Municipal Employees, 199 1lLApp.3d 6, 12 (Ist Dist. 1990); Cessna v City of
Danville, 296 IN.App.3d 156 (4th Dist. 1998). Plaintiff’s claim is not properly before this Court
and should be therefore be dismissed with prejudice for lack of jurisdiction. .

This case arises from the collective bargaining agreement between the FOP Labor
Council and plaintiff’s employer, the Village of Fox Lake. (Affidavit of Richard Stomper, 45 and
Exhibit A thereto). Specifically, as noted above, an individual officer may elect to appeal
disciplinary and termination proceedings—which would normally proceed before the Village’s
Board of Fire and Policy Commissioners—through the grievance-arbitration procedure pursuant
to Article XX of the collective bargaining agreement. This is precisely what plaintiff himself
alleges here. (Complaint, 1121, 23, 25.) As a result, plaintiff’s protestations to the contrary
notwithstanding, his claim amounts to a claim against the FOP Labor Council for breach of the
duty of fair representation and is therefore governed by the Public Labor Relations Act. 5 ILCS
315/1, et seq.

Mlinois law is clear that a claim against a union (or its lawyers) for committing

malpractice during a grievance process conducted to a collective bargaining agreemnent -

constitutes an alleged unfair labor practice, e.g., a breach of the union’s duty of fair

representation.  Moniplaisiv, 875 F.24 at 1-4; Arnold v. Air Midwest, 1994 1U.S. Dist. LEXIS
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7628 at *¥19-20 (May 24, 1994 D. Kansas), Indeed, even in the Niezbecki case {which plaintiff
himself cites), the court held that the remedy for a union member pertaining for an attorgey’s
alleged misconduct in arbitration proceedings is to sue the union for breach of the duty of fair
representation. 717 N.Y.8.2d at 822

Furthermore, plaintiff did not even attemnpt to distinguish Cessna v City of Danville, 296
[L.App.3d 156 (4th Dist. 1998), which held that Section 5 of the Public Labor Relations Act
confers the Labor Relations Board with exclusive jurisdiction over any claims based on a breach
of the duty of fair representation, even though such claims are not explicitly styled as such, and
that no provision of the Act allows employees to file suit in the circuit court based on alleged
conduct that would constitute a breach of the duty of fair representation.

In light of the well-settled precedent both within and without Illinois, the Court lacks
jurisdiction over plaintiff’s claim against the FOP Labor Council and Carlson. The record
establishes that the allegations forming the basis of the Complaint arise from activities
undertaken by the union and its authorized representative which occurred pursuant to the
collective bargaining process. As such, as the Appellate Court in Cessna recognized under
similar circumstances, plaintiff's allegations constitute a claim for breach of the duty of fair
representation regardless of his attempts to style it as something else. As a result, the Labor
Relations Board hes exclusive jurisdiction over this matter. Plaintiff®s Complaint should
therefore be dismissed as to both defendants for this additional reason pursuant to Section 2-
619(a)(1) of the Code of Civil Procedure,

WHEREFORE, for the reasons set forth above and in their previously filed Motion to
Dismiss, Defendants ILLINOIS FRATERNAL ORDER OF POLICE LABOR COUNCIL and
ROY CARLSON request that this Court enter an order dismissing Plaintiff's Complaint with

prejudice, plus costs.
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EBLECTRONICALLY FILED :
51297201 8 1:38 PM o
BN g Agg}% |
: ‘ IR%G OURT OF
N THE UNITED STATES OF AMERICA COG%E‘%U&I%?S%%}%INOIS
N THE CIRCUIT ﬂfQURT OF COOK COUNTY, I -‘Lm)gi‘?ERK DOROTHY BROWN
THIRD mSTRXCT TAW DIVISTON - ROLLUING MBADOWSE #

RUSSELL ZANDER,
Plaintiff,

v, No, 17 L 563098

~ ROY CARLSON, BESQ, and THE ILLINOIS) Plaintiff hereby demands a trial by
FRATERNAL ORDER OF POLICE Y jury of twelve (12) persons
LABOR COUNCIL, ) .
Defendants. ) o -

e AT —— S

PLAINTIS MOTION TO RECONSIDER ORDER DATED APRIL30, 2018 D

NOW COMBS, your Plaintiff, RUSSELL ZANDER (hereinafter referred o as | r
“ZANDER”) by ﬂlld through his attorneys, THE GOOCH FIRM, and oy and for his Motion as
aforemntioned, states to the Court the following: | 1'

INTRODUCTION o

On April 30, 2018, this Honorable Court entered an Order dismissed Plaintiffs \

Cormplaint with prejudics as to both Defendants. (See April 30, 2038 Order attached as Exhibit

A} The Court found that Défendant CARLSON was immune from suft, When making this rling,

o e o .
I L T

the Cotirt stated that there are no THinols sases on the fssue of immunlty, and the Court based its
ruling on the case law tnder Atkinson v. Sinalair Refining Co., 370 U8, 238 ( 1962) and Carino
v, Stefan, 376 ,3d 156, 160 {3™ €ir.2004), Maore imporiantly, this Honorable Court should |
teconsider ﬂS ru]ii;g a5 to the .ﬁxtém of the immusity io the Defendants, based on Defendant

CARLSON having malpractice inswémm Respeotfuilly, ZANDER requests that this Hoorable

Court yeconsider s suling us o the dismissel with prejudice of his Complalnt, |
. l :
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2017-LO6309%
PAGE 2 of 10

“In a motion to reconsider, a patty should bring before the courtnewly discovered

~ evidence, changes in the law ot errars in the cort's prior application of existing law.”

3.

Universad Scrap Metals, Ine. v. J, Sandmon and Sons, Inc., 786 N.E2d 574, 508 (1%

Dist,, 2011).

In this case, ZANDER, is requestiing this Honorable Couit to reconsider its finding that
Defondant CARLSON was frimune from this legal malpractice suit,

The basls for recmaid@maﬁon is ereat in the prior applioatian of the existing law.

The Court noted that there are no Illinois cases on immunity. Thus this is & tastter of first
impression and there must be an exception carved when nnjon attornsys ean be sued for
breaching the standard of care in representing their client, which ineludes breaching the
Supreme Court Rules éf?ro-fessioﬂal Conduct.

Tt is also fmportant to note that when representing a union member, the union attomey
owes g fiduciary doty to that particular union employee atid thus creating the attorney-
client relationship. |

In dikinsan v, Sineleir Refining Co., 370 U8, 338 (1962), employees participated fn o
sirike and the cotrpany fited & lawsuit for damages against the union and thennion
member#. Thé complaint alleged that the collective bargaltiing agreement contained a
promise by the union not to strlke over aity cause which could be the subject of a

grievance under ofher provisions of the conrast, The offivers and agenis of the union
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were oharged with breach of the collective bargaining contract and tortious interforence

~with contractaal relations. Atkinwn'v, Stnclair Refining Co., supra, generally,

The Defendants filed a Motion to Dismiss the Complaint allegiﬁg that all of the fssnes in

the suit were referable to arbitration meigf the collgctive bargaining contract, The
Supreme Court heldl that the nationsl labor policy requires that when a thion is liable for
damages for violation of the no-strike ;ﬂause_, its officers and members are vot liable for
{liese damages. Atkinson v, Stnclair Refining Co., supra, generally, at 249,

Atkinson, supra, diseussed the three clauses of § 301, “Cne makes unions suable in the
courts of the United States, Another makes u::nics'ns- bound by te aets of their agents
according to conventional Prixiciplés of agency law (¢f, & 301 (ej). At the same time,
however, the remaining clause exempts agents and members from personal Hability for
iudgments against the union (apparently even when the unlon is without assets fo pay the
Jjudpment).” (Bmphasis added) 4tkinson, supra, at 248,

In further diacﬂési’uns regarding the third ¢lavse, 4tkinson stated, the logislative history of
5 301(b) makes it olear that this third clause was a deeply felt congressional reaction
against the Danbury Hatters case and an expression of legislative determination that the
aftermath of that decision was tot fo be permitted to recur. I |

The Danbury Hatters case (Loewe v, Lawior, 208 U8, 274, 28 S.Ct. 301, 52 L.Ed, 488;
Lawlor v, waa, 235U.8, 522,35 S(“t 170,59 L.Ed. ‘34121‘;@% v, Savings Bank of
Danbury, 236 F, 444 (C.A.2d Cir.)), involved an action ageinst wion members to recover

the employer's losses, The union was not vamed &8 4 party, nor was judgment entored
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gaingt the union itself. Instead 4 large money judgment was entered spainst the 7

individual union members. Jd,, &t 248, géneﬁﬂly.

10. The igmpase of the third clause of's 301 was to be able to sue and recover fiom the upion
itself and prevent the Datbury Hatters case &om oceurring again, whers the indbvidual
pessonal judgiments against union members caused many union metibets to lose thefr
homes. Jd. |

11. In comparison, in bmt_pfcy proceedings, if an attorney has malpractive insurance the
malpiactice case can be pursued against the attorney, to the extent of the fnsnrance

prre— coverage, |
12. In Green v. Welsh, 936 £.24 30 (US Ct. App., 1992), the Court allowed the Plafotiffs
claim for negligence againgst the Defendants to proceed. The Plaintiff was sble fo recover

against the Defendants, not personally but to the extent of the lability insurance

vovernge. (Bmphasis added) Green v. Welsh, supra, generally.

2012018 138 PM
2017-L-063098
PAGE 4 0f 10

13, Under the Banktuptey Code, section 11 U.S.C.A. § 524 (2010) protects a debtor

ELECTRONICALLY FILED

discharged it bankruptey from personal liability.

U 14, Green v. Welsh, supra, stated that “the relief accorded the debtor by these provisions does
not extend to other partics:
‘Except as provided tu subsection (a)(3) of this seotion, dischorge of a debt of the
debtor doas notaffect the liabili iy of ary other entity on, o the property of any
other entity for, such debt.” 11 U,8.0. § 524(6) {1988) {emphasts added).
Together, the language of these seetions reveals ihiat Congress-sought fo fioe the debtorof
His parsonal obligations while mmxfmg that 5o rmf: glsereaps a similar benefit.” 14, 33,

4
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2017-L-063098
PAGE 5 0F 10

15. Green v, Welsh, supra, cited to many cases and Coutis for the same principle that &

vankruptey discharge does not bar & suit to recover against the insurer;

“See, e.g, In va Jet Floridae Systems, Ine., 883 11.2d 970, 976 (11th Cit,1989) (section
524(¢) penmits a plaintlff to proceed against the debtor 1o establish liability as &
prerequisite fo recover from an itisurer);

In re Greenway, 126 B.R. 253, 255 (Bankr B.D.Tex,1991) (discharge prder does not bar
cottiruation of state court action to detertnine liability of debtor solely & a prerequisite
to recovery from debtor's insurance cartier),

In re Peterson, 118 B.R, 801, 804 (Baokr.D.N,M. 1990} (injunction provided by §524
does not bar FDIC from @sta,bhslmg the Hability of the debtor 5o g5 to proceed asgainst
bank employee insurer); _ '

n re Traylor, 94 B.R, 292, 203 (Banks. B.DN.Y.1989) (discharge does pot release
debior's fnsurer from liab:thty),

In re Lembke, 93 B.R. 701, 702-03 {Backr.D,N.D.1988) {section 524 infunction permits
suit to recover from dﬁ"bim"s insurer);

In re White, 73 B.R. 983, 984-86 (Bankr.[D,D.C,1987) (injunction issued pursnant o
debtor's discharge does not bar a lawsuit against the debtor that will affect only the assefs
of the debtor's ilsurer);

In ve Munn, 58 B.R. 953,959 (Bankr W.D.Va.1986) (section 524 does not prohibit tort
olaimant from maintaining a pending suit against discharged debtor to effectuate recovery.
under claimant's voinsured motorist coverage).

Some courts kave reached the same result by modifying the injunction to permit the tort
suit o cotitinue, See, e.g, In re Walker, 927 F.2d 1138, 1142-44 {10tk Cir.1991) (section
524{e) permits a craditor to bring a direct suit against tho debtor whers establishment of
the debtor's Hability is a prerequisite to recovery from a state fund);

Inve Dorner, 125 B.R, 198,202 (Bankr.N,D.Chio 1991} (modification of section

524 injunetion approptiate to enable defendant in tort action o esteblish debior's liability
tor purposes of setoff and apportiontient);

In re MeGraw, 18 B.R, 140, 143 (Bankt:W.D.Wis. 1982) (section 524 injunction can b
modified to permit continvation of suit provided that creditors are enjoined from
gollecting any judginent from debior).” Id., at 33-34, '

16, This must also be applied to-a cags for a vnlon attorney, Under Atkinson, the reasoning

for the immurity against union members and agents is to prevent unjon members and

agents from hai‘ng personally Hable 'qri 4 judgment agalnst thetn,

17, 1n this vuse, a3 of the dete of drafting this instant Motion, CARLSON was reported to

tave malpractice nsurance, Thus, since CARLSON van avoid a ymmml Hability
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Judgment against him due to the mailpracﬁbc insurance coverage, the Atkinson Rule does
not and should not apply,

18, Similarly, under Green v. Welsh, supra, ZANDER’s claim for 1egal malpractice must be
allowed fo go faiwarcé to the sxtent that CARLSON's malpractice insurance covers the
darnages complained of by ZANDER,

19, The malpractice insuranse that CARLS ON 1% teparted to have thus allows for an
exception fo the Atfinson Rule immunity froim personal judgments.

20, This Honorable Court should reconsider ﬂ:m extent of the Atkinson Rule immunity for

P purposes of _ﬁersanai[ judgment versus liability by the insurance cartier and find that
cases where attorpeys that ave imnrune but carry malpractics insurance, can be sued st
le:ast to the extent of their thalpractice insurance policy limits,

21, In Carino v. Stefan, 376 F.3d 156, 160 (3% Cir, 2004), the Plainiiff brought an action

2017-L063098
PAGE 6 6£ 10

aguinst the uition attorney and attotney's employer for legal malpractice in representing

her In connection with labor grievanco proceeding against her smployer, Carino was

ELECTRONICALLY FILED
5/29/2018 1:36 PM

discharged from her job due to misconduct. She was assigned the Defendaats as her

S attorneys in the arbitration hearings. Carino had certatn conditions to settling and agrecd
to withdeaw her grievance if the employer accepted the conditions, Stefan had Carino
sign a “grievance release™ without explaining what the forms meant. Caring later realized
that the forms she signed mads ro reference to the @mﬁlnyef— #ocepting her conditions,

Carino filed a legal malpractios complaint against the attorney and firm, and the Court

found that the Defendants were imnﬁm& from snie, Sﬁﬁ Carino v, Stefon, supra, genetally,
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22. An aspect of the Caring; supra, case that must be reconsiderad is that aftorneys must not

be treated the same as other union agents because atforneys have separate riles to follow.

23, The Carine Court cite& to cases that stated, Moniplmisir, 875 F.2d at 7 (“For purposes of

the Aikinson principle, attorneys mugt be treated the sae as other nnion agents.)
Peterson v. Rennedy, 771 .24 1244, 1258 (9th Cir,1983), eert. denled, -4‘7_5.U;S'. 1122,

106 8.Ct. 1642, 90 L.Bd.2d 187 (1986) (“Where, as here, the attomey performs a

herwise be nssumed hy

the union's business agents or representatives, the tationale behind the Atkinson rule i

squarely applicable.”).”” (Emphesis added) Id., at 160. This is illogical because as

attorneys we are hold do a higher professional standard based on the Supreme Court

Rales and wiping that away to force a principle to apply, 1s wireasoiiable and disregards

the Supreme Coutt Rules for Professional Conduet,

24, When discussing whether lawyets are “a breed apart” Montplaisir v. Leighton, 875 F.2d 1

{1¥ Cir, 19893, state that “the appropriate test for Askinson irmmunity ought tiot ta b the
. p ,

actor's identity, vcoupation, or formal position, but rather, the role that he Eila,ye' G| § 71

oot much {n doubit that, srdinarily, s attomsy is the slient's “agent” within the ifa&{tianﬁi
logal import of that term,” 7d., at 6. Even if this Court is to consider that CARLSON was
an agent of the FOP, us an agent, CARLSON is sl an attorney that must comply with
the Supreme Couti Rules of Professional Conduct and must be held lable if he breachios

that duty to omply.

25, 'The Atlinson Rule has opened the doot to ailaw attorneys to completely disrepard the

Rules of ?mfas_&inﬁzd Condyet and be shiclded by immnranity.

9
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26. Ferri v, Ackerman, 100 8.0t 402 (U.8. 1979) compated the immunity of 4 prosecutor or
judge compared to » defense counsel and staled that “he essential office of appointed

defense counsel is akin to that of private counsel and unlike that of & prosecutor, judge”

and beld that “federal Taw doss not now provide tmmunity for sourt-appointed counsel in

agtate mﬂlpfaﬁ(:ﬁce sult brought ’by his former clien{.” Id., at 205.

AR 'I"I;e appointment of CARLSON to tepresent ZANDER during his proceedings is more
similer to a defonse counsel 'b.giﬁg_ appointed in 8 case, rather than a prosecutot, who isn
pl‘.ffﬂic servmltq Under Ferrd, supra, lile a defense counselor not having immunity to state
fegal malpractice cleims, CARLSON must not be afforded this immunity.

28. Although not speetfically mentioned in this --C.om*t:’é ruling, ﬂ’le.issm of ZANDER 's rights
as a third party, if not as a direct party, to sue the Defendants must also be reconsidered
because the attorney-client relationship between the Defendants was for the bonefit of
ZANDER to represent him in thetermination proceedings, _

29, The intent n;if" CARLSON repreérsnﬁm ZANDER was gpecifically to benefit the nonclent
third-party, ZANDER, and CARLSON should have @oﬁfﬁmfﬁd with the standard of care,
(See Comjlaint, §10-13, 15.) |

30, Warren v, Williams, 313 ILApp.3 cI 450 (1% Dist., 2000), a police officer was sued with
theé village by an arreétm i1 4 civil rights acticn. After a default judgement was entered
spalnst the ofﬁcw,. he 'En'fcimght a olairm for legal malpractice agamst the village aticrey,
The Circuit Court and the &ppella’te Cowmt affivmed, that the attorney-client relationship
Eﬁt@ﬁm the village and the attoiney created duty of redsonable care on parf of the
ﬁifemey-‘tﬂw%ird the offleer. Warren v, Willioms, supra, gmiéfaﬂ;y;

8
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31, The lawyer-client relationship required is not niecessarily & relationship between the
lawyer and the _pléintiff; sinice ton-clients may be thitd party beneficiaries entifled to sue
for malpractics. Id,, at 453,

32. In our view, there was sn attormey-client relationship between Williams and the Village
in the fnstant case that resulted, when the attorney filed an appeatance for the plajmtiff,
(internal oitations omitted) Jd., at 453, |

33 The Appellate Court found that even though there was nio contract betwaen the officer
and the attorney, a duty of reasonable care was nevertheless imposed. I, at 454,

34, Once the attorney filed his appearance, he was the officer’s sttorney of record and the

cage vould proceed, 7d.; at 455,

35, In ZANDER*s case, although there was no direct engagement agreement signed hetween

ZANDER and CARLSON, CARLSON owed ZANDER a duty of reasonsble care and

CARYLSON breached fhis duty.

36. More intportant the argiment that ZANDER did not pay attorney’s fees to CARLSON is

a fallacy because ZANDER paid union dues, which are used to pay the attorneys,

37. me this Honorsble Court should reconsider its ruling depending on Foley v. dmerican
Federation afoéfxzx County, and Mun. Employees, Council 31, Local No. 2258, 199
111 App.3d 6 (1 Diat., 1990), that there is o lack af Jumadmtmn

38, The Foley case dealt with issues that fnvolved abreach of duty of fair representation by
e ubion. ‘I‘-h_a Clourt held that a broach of duty of fafr representation 38 an unfair ldbor

pravtice within tho Board’s exclusive jutisdietion. I4., at 12. However, the fllinois Publio
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Labor Relations Act does not exclusively regﬁiata legal malpractice causes of actiot
fgainst an atforney that Waﬁhﬁ_ﬁdﬁng. the tétminaﬁ(jn procesditigs. | |
49, ZANDER s case is distinguishable from Foley because the case does not involve &

bresch of duty of fair fepresentation, ZANDER's vage is a state law legal mulpractive
Case,
WHEREFORE, yout PI_ aintiff RUSSELL zANDiER prays fhiat this Honotable Court

reconsider the Order from April 30, 2018 that dismissed the case with prejudice and for any

wtherrelief thiy Court desams equitable and just.

Smmm— _ | Respectfully submitted,

_ RUSSELL ZANDER, by his attorneys,
THE GODCH FIRM, ’

= | . . Thomas W, Gooeh, (11
& | Thomas W. Gooch, 1ii

& | Sabina D, Walezyk

| THE GOOCH FIRM

| 209 8, Main Street

| Wauconda, 1L 60084

s DRI 3123355

~ CookCo AWN(:. 24558

5/29/2018 1:38 PM
2017-L-063098
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Zander v Tinols Fraternal Order of Police Labor Counsily
2017 1. 6300%

L Imminnity .§‘2§-6iﬁ'

Rockford Towaship PIEghWQy Dep'tv. Winojs State Lubor Relations Bd, 153 111, App. 3d 863,
874-75 (2 Dist, 1987) - As the legislative history of the ILPRA indicates a close paralle]
between. the Tilinots act and the National Labor Relations Act, we will follow Federal law in
resolving this question.

Burbankv. Hlinois State Labor Refatffzns Bd., 128 11, 24 335, 345 (1989) « We doem ft
appropriate, in light of the-close parallel between section 10(2) of fhe Hlinols Public Labor
Relations Act (Til. Rev. Stat. 1985, ¢k 48, par, 1610(a)) and section 8(a) of the Nationat Labor
Relations Act (NLRAJ (29 U.S.C. § 158(a) (1982)), to examine Federal interpretations of the
NLRA where those dectsions are consistent with the putpases of our Apt. Of course, whére the
legislatute has modified the Act, or otherwise departed from the NLRA' statutory scherme, it can
be inferred thet it iutended a different tesult, and, with respeet to those changes, Federal authority
may be of limited value.

Atkinson v, Sinelair Refiriing Co., 370 U.S. 238, 249 (1962) - We have already said in another
sontext that § 301 (b) at least evidences "a congressional intention that the union 4x an entity, like
a corporatiots, should in the absenee of agreenient be the sole source of tecovery for imury
inflicted by it", This policy cannot be evaded or truncated by the simple device of suing utiion
agents of members, whether in contract or tort, of both, in a sepurate coutit or In # separate actlon
for damages for violation of a vollective bargaining contract for which damages the utidon Hsolf is
liabla.

Carino v, Stefan, 376 P34 156, 160 (3 f:,n 2004) « Our cowrl has racagme@l that Afkinson
provides individual onjon niembers and offiests immunity from suit for union wrongs. And,
"with monotonous regulatity, ofties cotnts of appeals have sited Atkinson 1o Toreclose state-law
&laims, however inventively oloaked, against individaals actityg &3 vnion tepresentatives within
the ambit of the collective bargatiing provess. _

PlainthF was a police offieer for the Vilinge of Fox Lake, Plaimtify ajleges in his fegal
malpraciice complaint that Carlaon was an ensployes of FOP and that he wes held outtothe
mermbets of the FOP as the FOP's attorsiey who wonld represent all members in labor digputes or
grisvances with the various employers of the police officers wha were members of the FOP.
(Conplt, 9 6-7), Cendson was assigned to represent Plalntiff in # termination hearing brought by
the Vﬂlag& Plainttf alleges the walon provided him with an iuexperienced attpiney and it
Carlsoti’s Insxperience rosulted th Plaindiff being terminated.

2 ol 2,
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Relations hetwesn the Village and the FPO wete governed by the Collective Bargaining
Agw&ment which was in effect at the time. Sec 1.1 of the Collective Bargaining Agreement
states in pertinent part that “the Village recognizes the Union 4 the sole and exolodive collsative
bargaining representative for all full time commissioned Police Officers in the rank of Sergeant
and balow, Sec. 1.3 states “The union mﬁogrﬂzes its responmbilxﬁy fs bergaining agent and
agress fairly to represent all wnpigyaes irthe bargaining unit, whether or not they are members
of the Union” Artivle V statey in pertinent part: “Except as gpecifically limited by the express
provisions of this Agreement the Village retalns all traditional rights to manage and direct the
affaits of the Village in all its various apects and to manage and direct it employess, including
bubnot limited to the following: **¥ {o discipline, suspend and/or discharge n@n»probﬂtmrxary
employess for fust cavse; #*,

Thee ate 1o I{livois cases on the issue of immunity, Atkinson which is a 1.8, Suprame Court
vase and by which I am bound was ar apper! from the 7 Clrouit, Relying on dtkinson aid
Caring, Defendant Carlson is Immnne from sult, As such Defondant Carlson’s §2-615 Motioni
To dismiss is granted,

I Laokof Jursdiotion §2-619(a)1)

Foleyv. dmerican. Fedcfmffm of State, County, & Municipal Employees, efe., 199 I App. 3d 6,
10-11(3* Dist, 1990) - Because the Ilinois Public Labor Relations Act and the ITRLRA were both
enavted to provide "a comprehensive regulatory scheme for public sector collestive baigaining i
Ilinpis" we find that the Campton poliey concerns are equally applicable to the case at bar,
Inconsistent judgments and forurn shopping will be inevitable if we pronounce a tule whersby
breach of the duty of filr representation claims can be maintained in the cireuit courts, as well as
biefote the Boatd. Furthermore, our alrcady overburdened court system would fice increased
amounts of unneceasary Htigation, ***  Accordingly, we uphold the sironlt court's determination
that breach of a duty of fair representation is an unfalr fabor practice within the Board's exclusive
jurisdiotion. 1d. at 12.

2017-1L-063098
PAGE 3 of 3

ELECTRONICALLY FILED
5/29/20%8 1:38 PM

This case is about the union’s fallure to provide the Plaintiff with fair representation. As such,
this is an unfalr labor practice within the ooly Labor Relations Board's exclusive furisdiction.
Accordingly, Defendant Hlinois Frat@rml Order of Palice Labor Council’s §2-619(a)(9) Motion
Ta dismiss is granted. '

\ﬁ
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125691

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
MUNICIPAL DEPARTMENT, THIRD DISTRICT

2 arrEre. )
Plaintiff, ) No. [T L Le307K
) ' 4
v, )
)
Lrepsons ¥ FoF )
Defendant )
HRIEFING ORDER
This cause coming on for enfry of a briefing schedule on the Motion of Movant, ’a /@d # ZM‘/M
for §2-615 Dismigsal §2-619 Dismissal §2-1005 Suttsnary Judgment , Other A

L

IT IS HEREBY ORDERED A8 FOLLOWS:

1. The Response of WMM is due on 7//‘9 , 20 / 3"
2. The Reply of p/fé—rﬂ-ﬁ # sdueon_ 7 / ‘2’-‘/ ,20 7/ 2

; the Court being fully advised in the premises;

3. No extension of time for a respoase ot reply will be aliowed nnless good cause is shown and the extension is sought -

prior to its due date. If you ask for time to file a written response and fail to do so, oral argument will be waived.

4, Wifhout prior leave ol eourt, the following page limitations (exclusive of exbibits) will apply:
a 15 pages, double spaced, 12 pt, type with one inch margins for any Mofion and Memoraadum fn support
{combined) ot any Response or Brief by nop-movant.
b. 5 pages, double spaced 12 pt. type with ene inch margins for Reply by movant,
c, Pages in violation of the page limitaticus will be disregarded by the Court.
3. The Court will allow no more than 3 citations in suppott of any proposition.
6. Footnotes are discouraged. Any focinote in exeess of 10 and any footnote in excess of 5 lines will be

disregarded by the Court.

7. MOVANT'S DUTY TO THE COURT:
a Witho Exce g, the movant(s%ﬂl provide this Cotitwith a complete set of all courtesy copies on
i 4 =1 i % ,20
b. NOTE that your motion may be siricken by this Court for failure to prowde courtesy copies at the time dne.
c. Courtesy copies are to inglude the following:
1) the Motlon and supporting memorandurn (if any), Response and Reply;
2) the current Complaint, Answer and any other relevant pleadings or orders;
3) all exhibits referred to in any pleadings; and
4) copies of all case law and statutes relied upon, by all patties.
8. Qther
9. The parties shail appear in Room 1201/ on__ 7 ! 2] ewnq. £ 9: 29, M for oral argurment.
| JUBE MagTIN 5 I I
- 8. Ag
Attorney No. .Z'S o0¢7 GRAN 183y
WName: éJ_/ Jt’?‘—
Attorey For: 3&?‘&;4 dlﬂJ

Address: _/ B.  lveeg b~ 2420

City: &lef Je.  Lofixd o
Tevphone: "BI2 Tl %
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Return Date: No return date schedulsd
Hearing Date: No hearing scheduled

Courtroom Number: No hearing schaduled
Location: No hearing scheduled

FILED DATE: 7/10/2018 3:19 PM 20170063098

FILED

7/10/2018 3:19 PM

761.078771 (538) DOROTHYIHROWN
CIRCUIT CLERK

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS COOK COUNTY, IL

COUNTY DEPARTMENT, LAW DIVISION 20171063098

RUSSELL ZANDER,

Plaintiff,
V. No. 2017 L. 063098
ILLINOIS FRATERNAL ORDER OF
POLICE LABOR COUNCIL and

ROY CARLSON,

R A

Defendants.

NOTICE OF FILING

TO: Thomas W. Gooch, 111, 209 South Main Street, Wauconda, IL 60084
gooch@goochfirm.com and office@goochfirm.com

PLEASE TAKE NOTICE that on the __10™ _ day of July, 2018, we have electronically
filed with the Clerk of the Circuit Court of Cools County, Iilinois, Law Division, the attached:

DEFENDANTS’ RESPONSE BRIEF IN OPPOSITION
T0 PLAINTIFF'S MOTION TO RECONSIDER

PRETZEL & STOUFFER, CHARTERED

By:.___ /s/ Brendan J. Nelligan

Firm No,: 25017

One South Wacker Drive, Suite 2500
Chicago, Illinois 60606-4673

312-346-1973 bnelliganipretzel-stouffer.com

PROOF OF SERVICE

I, the undersigned, a non-attorney being first duly swom on oath, deposes and says that
this Notice and the attached were electronically filed and served on the parties, as above
addressed, via e-mail and by enclosing a copy of same in an envelope addressed to each patty,
sealing said envelope and depositing same in the United States Mail Chute located at One South
Wacker Drive, Chicago, lllincis 60606-4673, on the 10" __ day of July, 2018.

[X] Under penalties as provided by law pursuant to
735 1LCS 5/1-109 ¥ cerfity that the statements set
forth herein gre true and correct.

Signature

c 221
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Retum Date: No return date scheduled
Hearing Date: No hearing scheduled
Courtroom Number: No hearing scheduled

Location: No heating scheduled FILED

7/110/2018 3:19 PM
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS DOROTHY BROWN

CIRCUIT CLERK
COUNTY DEPARTMENT, LAW DIVISION COOK COUNTY, IL

2017L063098
RUSSELL ZANDER,

Plaintiff,
V. No. 2017 L 063098
ILLINOIS FRATERNAL ORDER OF
POLICE LABOR COUNCIL and
ROY CARLSON,

Hon. Judge Agran

T W I e vy

Defendants.

FILED DATE: 7/10/2018 3:19 PM 20170063098

DEFENDANTS’ RESPONSE BRIEF IN
OPPOSITION TO PLAINTIFF’S MOTION TO RECONSIDER

NOW COME the Defendants, ILLINOIS FRATERNAL ORDER OF POLICE LABOR
COUNCIL (“FOP labor Council”) and ROY CARLSON, by their attorneys, PRETZEL &
STOUFFER, CHARTERED, and for their Response Brief in opposition to plaintiff’s Motion to
Reconsider the Court’s April 30, 2018 Order dismissing Plaintift’s Complaint with prejudice,
states as follows:

INTRODUCTION

Plaintiff has filed a Motion to Reconsider the Court’s April 30, 2018 Order dismissing
with prejudice Plaintift’s Complaint against both Defendants with prejudice. A motion to
reconsider is designed to apprise the trial court of newly discovered evidence, a change in the
law, or error in the court’s carlier application of the law. Pence v. Northeast Ill. Reg'l Commuter
RR Corp., 398 Ill. App. 3d 13, 16 (1st Dist. 2010). However, “[t]rial courts should not allow
litigants to stand mute, lose a motion and then frantically gather material to show that the court
erred in its ruling.” Compton v. Country Mutual Life Ins., 382 Il.App.3d 323, 331 (Ist Dist.
2008).

In this case, Plaintiff has not pointed to any additional evidence or change in the law, but
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FILED DATE: 7/10/2018 3:13 PM 2017L063098

merely asserts (among other things) that this Court erred in dismissing the Complaint with
prejudice on April 30, 2018. In doing so, Plaintiff raises a new argument for the first time in this
Motion to Reconsider, which should be rejected. Moreover, Plaintiff’s argument is substantively
erroneous, as it simply ignores well-established precedents from the United States Supreme
Court, several Courts of Appeals throughout the country, as well as the Illinois Appellate Court.
This Court should deny Plaintiff’s Motion to Reconsider because this Court was entirely correct
in its April 30, 2018 Order whiéh (1) dismissed Plaintiff’s claims against Carlson pursuant to the
U.S. Supreme Court’s ruling in Atkinson v. Sinclair Refining Co., 370 U.S. 238 (1962), and its
progeny under 735 ILCS 5/2-615, and (2) dismissed Plaintiff’s claim against the FOP Labor
Council for lack of jurisdiction under 735 ILCS 5/2-619(a}(1), because the claim is essentially
one for an unfair labor practice over which the Illinois Labor Relations Board has exclusive
jurisdiction.
ARGUMENT

L This Court Should Deny Plaintiff’s Motion Because It Raises New Legal Theories
Not Previously Asserted.

The purpose of a motion to reconsider is to bring to a court's attention: (1) newly
discovered evidence; (2) changes in the law; or (3) errors in the court's previous application of
existing law. A reconsideration motion is not the place to raise a new legal theory or factual
argument, and any legal theories or factual arguments not previously made are considered
waived, State Farm Mut. Auto, Ins. Co. v. Progressive N. Ins. Co., 2015 IL. App (1st) 140447,
968. Because Plaintiff is now raising arguments for the first time in his Motion to Reconsider,
they should be considered waived by this Court and the Motion to Reconsider should be denied.

In the Defendants’ Motion to Dismiss, they argued that Plaintiff’s claims were barred by

735 ILCS 5/2-615 and the Atkinson rule set forth the United States Supreme Court, which
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FILED DATE: 7/10/2018 3:19 PM 20170063098

foreclosed state law claims against agents of unions for violations of a collective bargaining
agreement and held that the union itself was the sole source of recovery for any injuries inflicted
by it. Defendants also argued that because Plaintiff’s claim arose from the collective bargaining
agreement between the FOP Labor Council and Plaintiff’s employer, the Village of Fox Lake,
the Illinois Labor Relations Board had exclusive jurisdiction over this matter under Foley v.
American Federation of State, County, and Municipal Employees, 199 11l.App.3d 6, 12 (1st Dist.
1990), therefore requiring dismissal pursuant to 735 ILCS 5/2-619(a)(1).

In response, Plaintiff argued that the facts of this case were distinguishable from
Atkinson, 370 U.S, 238, because his case did not arise from a collective bargaining agreement.
Response, pp. 7-8. Plaintiff also distinguished another case relied upon by Defendant, Peterson
v. Kennedy, 771 F.2d 1244 (9% Cir. 1985), arguing that the case was distinguishable because he
alleged the existence of an attorney-client relationship between himself and Carlson, directly.
Response, pp. 9-11. Plaintiff never asserted the argument that he now raises in his Motion to
Reconsider—that because of an unalleged fact (that Carslon maintains malpractice insurance), he
should be allowed to pursue a claim for legal malpractice against Carlson notwithstanding the
directly controlling contrary authority of Atkinson because the U.S. Bankruptcy Code authorizes
claimants to proceed against debtors who have insurance policies. Motion to Reconsider, pp. 4-
5.

As an initial matter, because the Plaintiff had ample opportunity to raise this argument
predicated upon the U.S. bankruptey Code in his previously filed Response Brief or at oral
argument on April 30, 2018, he cannot now raise this new argument on a Motion to Reconsider.
The Court should deny Plaintiff’s motion for this reason alone.

More substantively, and contrary to Plaintiff’s arguments, the rule set forth in A#kinson
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FILED DATE: 7/10/2018 3:19 PM 2017L063098

(and applied to union attorneys like Carlson in Peterson and Carino v. Stefan, 376 ¥.3d 156 (3rd
Cir. 2004)) simply held that, pursuant to Congressional intent in passing the Labor Management
Relation Act, Plaintiff’s union “is the sole source of recovery for injury inflicted by it,” and that
this policy may not be circumvented by permitting state court actions against union officials or
agents. Atkinson, 370 U.S.at 249. Plaintiff was at all times free to pursue his action against the
FOP Labor Council in a timely way before the Illinois Labor Relations Board. 5 ILCS 315/5.
Foley v. American Federation of State, County, and Municipal Employees, 199 IlL.App.3d 6, 12
(1st Dist. 1990). Plaintiffs citations to the U.S. Bankruptey Code or cases interpreting it are
beside the point. In sum, Plaintiff’s reliance upon the decision in Green v. Welsh, 956 F.2d 30
(2nd Cir. 1992)(interpreting Bankruptoy Code) and Ferri v. Ackerman, 444 U.S. 193
(1979)(rejecting immunity of court-appointed defense counsel) simply have no bearing on the
issues before this Court.

Further, Plaintiff cites to Warren v. Williams, 313 Ill.App.3d 450 (1st Dist. 2000) for the
proposition that he should be allowed to sue Carlson for legal malpractice based upon a third-
party beneficiary theory of Hability. Of course, this argument is directly contrary to what he

previously argued in Response to the Motion to Dismiss (secking to distinguish Peterson on the

grounds that he had alleged a direct attorney-client relationship with Carlson). Moreover,

Warren has nothing to do with the rule set forth in Atkinson and likewise has no bearing on this

Court’s April 30, 2018 judgment.
For the above reasons, Plaintiff’s Motion to Reconsider this Court’s April 30, 2018 Order

as to Defendant Carlson should be denied.,
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FILED DATE: 7/10/2018 3:19 PM  2017L063098

1. Dismissal is Also Appropriate Because the Tllinois Labor Relations Board has
Exclusive Jurisdiction Over the Matters Alleged.

Plaintiff urges this Court to reconsider its holding and to ignore the controlling authority
of Foley because he asserts his claim was one for legal malpractice and not one for an unfair
labor practice. Plaintiff dogmatically makes this assertion without proof or supporting authority.
Contrary to Plaintiff’s assertion, numerous courts have found claims against a union (or its
lawyers) for committing malpractice duting a grievance process pursuant to a collective
bargaining agreement by definition constitute an unfair labor practice in the nature of a breach of
the union’s duty of fair representation. Montplaisir v. Leighton, 875 F.2d 1, 1-4 (1st Cir. 1989);
Arnold v. Air Midwest, 1994 U.S. Dist. LEXIS 7628 at *19-20 (May 24, 1994 D. Kansas).
Illinois courts look to federal decisions like Montplasir and Arnold in interpreting the Illinois
Public Labor Relations Act (‘IPLRA™), which governs the case before this court. Chief Judge of
the Hlinois Sixteenih Judicial Circuit v, Hlinois State Labor Relations Board, 178 111.2d 333, 338
(1997)(holding that decisions of the NLRB and Federal courts guide Illinois courts in
interpreting the IPLRA).

Furthermore, Plaintiff did not even attempt to distinguish Cessna v City of Danville, 296
NILApp.3d 156 (4th Dist. 1998), which held that Section 5 of the Public Labor Relations Act
confers the Labor Relations Board with exclusive jurisdiction over any claims based on a breach-
of the duty of fair representation, even though such claims are not explicitly styled as such, and
that no provision of the Act allows employees to file suit in the circuit court based on alleged
conduct that would constitute a breach of the duty of fair representation.

In light of the well-settled precedent both within and without Illinois, the Court was
absolutely correct when it dismissed Plaintiff’s Complaint against the FOP Labor Council and

Carlson for lack of jurisdiction. The record clearly established that the allegations forming the
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FILED DATE: 7/10/2018 3:19 PM 20171063098

basis of the Complaint arose from activities undertaken by the union and its authorized
representative which occurred pursuant to the collective bargaining process. For this additional
reason, Plaintiff’s Motion to Reconsider should be denied in its entirety.

CONCLUSION

This Court was eminently correct when it dismissed Plaintiff’s Complaint against

Defendants Carlson and FOP Labor Council with prejudice on April 30, 2018. Plaintiff”s Motion
to Reconsider must be rejected for all of the reasons set forth in the Motion to Dismiss,
Defendants’ previously filed Reply Brief in Support of the Motion, as well as for the reasons set
forth above.

WHEREFORE, Defendants, ILLINOIS FRATERNAIL ORDER OF POLICE LABOR
COUNCIL and ROY CARILSON requests that the Court enter an order denying Plaintiff’s

Motion to Reconsider in its entirety.

Respectfully submitted,

PRETZEL & STOUFFER, CHARTERED

By:  /s/ Brendan J, Nelligan

One of the Attorneys for Defendants ILLINOIS
FRATERNAL ORDER OF POLICE LABOR COUNCIL
and ROY CARLSON

Matthew J. Egan

Brendan J. Nelligan

PRETZEL & STOUFFER, Chartered
One South Wacker Drive, Suite 2500
Chicago, 1L 60606

312-346-1973 (phone)

312-356-8242 (fax)
megan(@pretzel-stouffer.com
bnelligan@pretzel-stouffer.com
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FILED DATE: 7/25/2018 10:01 AM 20171083098

FILED

7/25/2018 10:01 AM
IN THE UNITED STATES OF AMERICA DOROTHY BROWN

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS CIRCUIT CLERK
THIRD DISTRICT LAW DIVISION -- ROLLING MEADOWS COOK COUNTY, IL

RUSSELL ZANDER, g 2017L063098
Plaintiff, }
) .
v, ) No. 17 L 63098
)
ROY CARLSON, ESQ. and THE ILLINOIS) Plaintiff hereby demands a trial by
FRATERNAL ORDER OF POLICE ) jury of twelve (12) persons
LABOR COUNCIL, )
)
Defendants, )

REPLY IN SUPPORT OF MOTION TO RECONSIDER
ORDER DATED APRIL; 30, 2018

NOW COMES, your Plaintiff, RUSSELL ZANDER (hercinafter referred to as
“ZANDER™) by and through his attorneys, THE GOOCH FIRM, and as and for his Reply in
support of his Motion as aforementioned, states to the Court the following;

1. In their Response, Defendants first argue that ZANDER has raised new issues in the
Motion to Reconsider,

2, The basis for ZANDER s Motion is error in the prior application of the existing law,
specifically the application of the Arkinson v. Sinclair Refining Co., 370 U.S, 238 (1962)
case which discussed the individual personal judgments against union members and on
that basis created the immunity,

3. .However in applying this case to ZANDER’s case, ZANDER respectfully believes that
the Court erred in not taking into consideration the personal liability of CARLSON to the

extent of what his malpractice insurance covered,
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10,

11,

As mentioned in the Motion, the Green v, Welsh, 956 F.2d 30 (US Ct. App., 1992) case I
allowed the Plaintiff to recover against the Defendants to the extent of the liability

insurance coverage.

The mention of the bankruptey issues merely compares the cases and shows that under

Atkinson v, Sinclair Refining Co., supra, Defendant CARLSON should still remain liabie

to the extent of his malpractice coverage. L

ZANDER is requesting this Honorable Court to reconsider the extent of the 4tkinson
Rule immunity for purposes of a personal judgment versus liability by the insurance
carrier,

Rather than distinguishing or disputing ZANDER’s cases, CARLSON simply argues that
the cases or arguments “have no beating”,

CARLSON states in the Resporse that ZANDER’s argument regarding suing based on a é
third-party beneficiary theory is completely contrary to what he previously argued in his '*
Response to the Motion to Dismiss, This is tiot true,
ZANDER argued this theory in the alternative if thigs Court did not agree with his first

arguments, As part of ZANDER’s Response to the Motion to Dismiss, ZANDER '
discussed the duty to third parties. |

This Honorable Court should also reconsider this argument and alternatively allow

ZANDER's claims to go forward as a third-party beneficiary of the relationship.

CARLSON argues that Warren v. Williams, 313 1L App.3d 450 (1™ Dist., 2000), has

nothing to do with 4tkinson and has no bearing on the April 30, 2018 judgment, however

this is incarrect because ZANDER argued this theory in the Motion to Dismiss response
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and asks this Court to reconsider this theory in the alternative, thus this case is in fact
relevant and has & bearing on the April 30, 2018 Order.

12, Lastly, CARLSON argues that the Tllinois Labor Relations Board has exclusive
jurisdiction and that Foley v. American Federation of State, County, and Mun,
Employees, Council 31, Local No, 2258, 199 1ll.App.3d 6 (1* Dist., 1990).

13. However this Court should also reconsider its ruling as to jurisdiction because this case
did not deal with a breach of duty of fair representation by the union. Morcover, the
Htlinois Public Labor Relations Act does not exclusively regulate legal rmalpractice causes
of action against an attorney that was handling the termination proceedings.

14, Similarly, Cessna v. City of Danville, 269 IIL.App.3d 156 (4 Dist,, 1998) involved a
claim based on a breach ¢f the duty of fair representation. This is not the case in

ZANDER’s Complaint, ZANDER does not bring a cause of action based on a breach of

the duty of fair representation, but a state law legal malpractice claim against his attorney.

The cases of Foley v. American Federation of State, County, and Mun. Employees,

Council 31, Local No. 2258, 199 Hl.App.3d 6 (1% Dist., 1990) and Cessna v, City of

Danville, 269 1L App.3d 156 (4% Dist., 1998) are therefore easily distinguishable from

thig case.

15, Thus, for the reasons set forth this Honorable Courl should reconsider the April 30, 2018

Order,

WHEREFORE, your Plaintiff RUSSELL ZANDER prays that this Honoerable Coutt
reconsider the Order from April 30, 2018 that dismissed the case with prejudice and for any

other relief this Court deems equitable and just.
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Thomas W. Gooch, 111
Sabina D. Walczyk

THE GOOCH FIRM

209 5. Main Street
Wanconda, IL. 60084
ARDC: 3123355

Cook Co Aity No.: 24558
gooch@goochfirm,com

Respectfully submitted,
RUSSELL ZANDER, by his attorneys,
THE GOOCH FIRM,

Dl 6L

Thomas W. Gooch, III
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
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DOROTHY BROWN
No. CIRCUIT CLERK
COOK COUNTY, IL
20171063008

APPEAL TO THE FIRST DISTRICT APPELLATE COURT
FOR THE STATE OF ILLINQIS
FROM THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

RUSSELL ZANDER, )
Plaintifi/ Appellant, ) No. 2017 1, 63098
)
\2 ) Honorable Judge Martin 8. Agran
)
ROY CARLSON, ESQ. and THE ILLINOGIS) Date of Final Ordet: 7/31/2018
FRATERNAL ORDER OF POLICE }
LABOR COUNCIL,, ) Notice of Appeal Filed: 8/27/2018
Defendants/Appellees. )
NOTICE OF TILING

TO:  Brendan Nelligan (boelligan@pretzel-stouffer,com)
Pretzel & Stouffer, Chartered
One South Wacker Drive, Sunite 2500
Chicago, IL 60606

PLEASE TAKE NOTICE that on August 27, 2018 I caused to be filed with the Clerk of
the Circuit Court of Cook County, Illinois the attached Notice of dppeal.

7
~
4 P P g
Thomas W. Gooch, 111, Esq.

PROOFK OF SERVICE,

Under penalties as provided by law purgnant to Section 1-109 of the Code of Civil -
Procedures, the undersigned certifics that she served a copy of the foregoing to whom it is
addressed via electronic mail and E-File on August 27, 2018 before 5:00 p.m. in Wauconda,
Illinois. . '

THE GOOCH FIRM

209 South Main Street
Wauconda, Illinois 60084
847-526-0110

Cook County #24558
goochi@eoochfirm.com
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DOROTHY BROWN
No. CIRCUIT CLERK

COOK COUNTY, IL

20171.063098
APPEAL TO THE FIRST DISTRICT APPELLATE COURT
FOR THE STATE OF ILLINOIS
FROM THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

RUSSELL ZANDER, )
Plaintiff/Appellant, ) No. 2017 L 63098
)
v, ) Honorable Judge Martin 8. Agran
)
ROY CARLSON, ESQ. and THE ILLINOIS) Date of Final Order: 7/31/2018
FRATERNAL ORDER OF POLICE )
LABOR COUNCIL, ) Notice of Appeal Filed: 8/27/2018
Defendants/Appellees. )}
NOTICE, OF APPEAL

The Plaintiff/ Appellant, RUSSELL ZANDER by and through his attorneys, THE
GOOCH FIRM, pursuant fo Supreme Court Rule 303, appeal to the Appellate Court of Illinois,
for the First Appellate District, from the Decision of the Circuit Court of the Cook County,
Itlinois, finding against Plaintiff’ Appellant and for Defendants/Appellces on the dismissal of
Plaintifff Appellant’s Complaint with prejudice, on April 30, 2018 and the final Order entered on
July 31, 2018, which denied Plainti{f/ Appellant’s Motion to Reconsider.

Plaintifi/Appellant seeks reversal of the Orders of April 30, 2018, dismissing th%: ;3'&118@
with prejudice and July 31, 2018 denying reconsideration. Plaintiff/ Appellant seeks a remand of

this cause to the Circvit Court of Cook County, Illinois for further proceedings.

Dated: August 27, 2018
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THE GOOCH FIRM
Thomas W, Gooch, 1L
Sabina D. Walczyk

209 South Main Street
Wanconda, Illinois 60084
847-526-0110

Cook County #24558
gooch@eoochfirm.com

office@goochfirm.com

_A175.

Respectfully submitted by:

THOMAS W. GOOCH, 111
Attorney for the Plaintift/Appeltant
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No.: 125691

IN THE

SUPREME COURT Of ILLINOIS

Court of the First Judicial Circuit,
Cook County, Illinois, No. 2017 L 63098

RUSSELIL ZANDER, ) Petition for Leave to Appeal from the
Plaintiff/ Appellant, ) Appellate Court of Illinois, First District,

) No. 1-18-1868
)

V. ) There Heard on Appeal from the Circuit
)
)
)

ROY CARLSON, ESQ. and THE ILLINOIS

FRATERNAL ORDER OF POLICE ) The Honorable Judge Martin S, Agran
LABOR COUNCIL, )
Defendants/Appellees. ) Petition for Leave to Appeal Allowed:
)

March 25, 2020

NOTICE OF FILING-PROOF OF SERVICE
The undersigned certifies that she electronically submitted through the Odyssey E-filing System:
APPELLANT’S BRIEF with the Clerk of the Illinois Supreme Court and served a copy of the
foregoing via electronic mail on June 1, 2020 to the following attorney:

Brendan Nelligan (bnelligan@pretzel-stouffer.com)
Pretzel & Stouffer, Chartered
One South Wacker Drive, Suite 2500

Chicago, IL 60606 & }/L/\_J

Thomas W. Gooch

PROOF OF SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedures, the

undersigned certifies the statements set forth in this instrument are true and C@rrect.
Ov /l W

THE GOOCH FIRM

209 South Main Street
Wauconda, Illinois 60084
847-526-0110

ARDC #3123355
gooch{@goochfirm.com

office@goochfirm,com
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