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NATURE OF THE CASE 

      
In a post-decree proceeding, Respondent Stephen Dynako (“Stephen”) brought a 

petition seeking modification of the maintenance obligation to Betsy Dynako 

contained in the Judgment for Dissolution of Marriage.  The court ruled that it is 

barred from modifying maintenance by Section 502(f) of the Illinois Marriage and 

Dissolution of Marriage Act, 750 ILCS 5/502(f).  This appeal is taken from the 

opinion of the Illinois Appellate Court, First District, affirming that ruling.  No 

questions are raised on the pleadings.   

ISSUES PRESENTED FOR REVIEW 

Whether Section 502(f) of the Illinois Marriage and Dissolution of Marriage Act 

bars the court from modifying maintenance where a settlement agreement does not 

provide that maintenance is non-modifiable in amount, duration, or both.   

JURISDICTION 

This is an appeal pursuant to Supreme Court Rule 301 from a final judgment 

entered on September 17, 2019, C197, disposing of all issues raised by Stephen’s 

Petition to Modify Maintenance, C111-116.  The notice of appeal was filed on 

October 15, 2019, C223, within the 30-day time limit established by Supreme 

Court Rule 303.  Pursuant to the order of the Supreme Court of Illinois entered on 

March 24, 2021, granting him leave to appeal, Respondent/Appellant Stephen 

Dynako, by his attorney August Staas, appeals the Opinion of the Appellate Court 

of Illinois, First District, Fourth Division, entered on December 3, 2020, 2020 

Ill.App.(1st) 192116.   
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STATUTES INVOLVED 

 
This case involves the interpretation of portions of 750 ILCS 5/502(f), 750 

ILCS 5/504, and 750 ILCS 5/510.   

750 ILCS 5/502(f) provides, in pertinent part: 

Sec. 502. Agreement. 
 
(a) To promote amicable settlement of disputes between parties to a marriage 

attendant upon the dissolution of their marriage, the parties may enter into an 
agreement containing provisions for . . . maintenance of either of them . . . .  

(b) The terms of the agreement, except those providing for the support and 
parental responsibility allocation of children, are binding upon the court 
unless it finds, after considering the economic circumstances of the parties and 
any other relevant evidence produced by the parties, on their own motion or 
on request of the court, that the agreement is unconscionable. 

. . .  

(f)    Child support, support of children as provided in Sections 513 and 513.5 
after the children attain majority, and parental responsibility allocation of 
children may be modified upon a showing of a substantial change in 
circumstances. The parties may provide that maintenance is non-

modifiable in amount, duration, or both. If the parties do not provide 

that maintenance is non-modifiable in amount, duration, or both, then 

those terms are modifiable upon a substantial change of circumstances. 

Property provisions of an agreement are never modifiable. The judgment 
may expressly preclude or limit modification of other terms set forth in the 
judgment if the agreement so provides. Otherwise, terms of an agreement set 
forth in the judgment are automatically modified by modification of the 
judgment. 

 

750 ILCS 5/504 provides:  

Sec. 504. Maintenance. 

(a) Entitlement to maintenance. In a proceeding for dissolution of marriage, legal 
separation, declaration of invalidity of marriage, or dissolution of a civil union, a 
proceeding for maintenance following a legal separation or dissolution of the 
marriage or civil union by a court which lacked personal jurisdiction over the 
absent spouse, a proceeding for modification of a previous order for maintenance 
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under Section 510 of this Act, or any proceeding authorized under Section 501 of 
this Act, the court may grant a maintenance award for either spouse in amounts 
and for periods of time as the court deems just, without regard to marital 
misconduct, and the maintenance may be paid from the income or property of the 
other spouse. The court shall first make a finding as to whether a maintenance 
award is appropriate, after consideration of all relevant factors, including: 

 (1) the income and property of each party, including marital property 
apportioned and non-marital property assigned to the party seeking 
maintenance as well as all financial obligations imposed on the parties as a 
result of the dissolution of marriage; 
(2) the needs of each party; 

(3) the realistic present and future earning capacity of each party; 

(4) any impairment of the present and future earning capacity of the party 
seeking maintenance due to that party devoting time to domestic duties or 
having forgone or delayed education, training, employment, or career 
opportunities due to the marriage;  

(5) any impairment of the realistic present or future earning capacity of the 
party against whom maintenance is sought; 

(6) the time necessary to enable the party seeking maintenance to acquire 
appropriate education, training, and employment, and whether that party is 
able to support himself or herself through appropriate employment; 

(6.1) the effect of any parental responsibility arrangements and its effect 
on a party's ability to seek or maintain employment; 

(7) the standard of living established during the marriage; 

(8) the duration of the marriage; 

(9) the age, health, station, occupation, amount and sources of income, 
vocational skills, employability, estate, liabilities, and the needs of each of 
the parties;  

(10) all sources of public and private income including, without limitation, 
disability and retirement income; 

(11) the tax consequences to each party; 

(12) contributions and services by the party seeking maintenance to the 
education, training, career or career potential, or license of the other 
spouse; 

(13) any valid agreement of the parties; and  
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(14) any other factor that the court expressly finds to be just and equitable. 

(b) (Blank). 

(b-1) Amount and duration of maintenance. Unless the court finds that a 
maintenance award is appropriate, it shall bar maintenance as to the party seeking 
maintenance regardless of the length of the marriage at the time the action was 
commenced. Only if the court finds that a maintenance award is appropriate, the 
court shall order guideline maintenance in accordance with paragraph (1) or non-
guideline maintenance in accordance with paragraph (2) of this subsection (b-1). 
If the application of guideline maintenance results in a combined maintenance and 
child support obligation that exceeds 50% of the payor's net income, the court 
may determine non-guideline maintenance in accordance with paragraph (2) of 
this subsection (b-1), non-guideline child support in accordance with paragraph 
(3.4) of subsection (a) of Section 505, or both. 

(1) Maintenance award in accordance with guidelines.  If the combined 
gross annual income of the parties is less than $500,000 and the payor has 
no obligation to pay child support or maintenance or both from a prior 
relationship, maintenance payable after the date the parties' marriage is 
dissolved shall be in accordance with subparagraphs (A) and (B) of this 
paragraph (1), unless the court makes a finding that the application of the 
guidelines would be inappropriate. 

(A) The amount of maintenance under this paragraph (1) shall be 
calculated by taking 33 1/3% of the payor's net annual income 
minus 25% of the payee's net annual income. The amount 
calculated as maintenance, however, when added to the net income 
of the payee, shall not result in the payee receiving an amount that 
is in excess of 40% of the combined net income of the parties. 

 
(A-1) Modification of maintenance orders entered before January 
1, 2019 that are and continue to be eligible for inclusion in the 
gross income of the payee for federal income tax purposes and 
deductible by the payor shall be calculated by taking 30% of the 
payor's gross annual income minus 20% of the payee's gross 
annual income, unless both parties expressly provide otherwise in 
the modification order. The amount calculated as maintenance, 
however, when added to the gross income of the payee, may not 
result in the payee receiving an amount that is in excess of 40% of 
the combined gross income of the parties. 
 
(B) The duration of an award under this paragraph (1) shall be 
calculated by multiplying the length of the marriage at the time the 
action was commenced by whichever of the following factors 
applies: less than 5 years (.20); 5 years or more but less than 6 
years (.24); 6 years or more but less than 7 years (.28); 7 years or 
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more but less than 8 years (.32); 8 years or more but less than 9 
years (.36); 9 years or more but less than 10 years (.40); 10 years 
or more but less than 11 years (.44); 11 years or more but less than 
12 years (.48); 12 years or more but less than 13 years (.52); 13 
years or more but less than 14 years (.56); 14 years or more but 
less than 15 years (.60); 15 years or more but less than 16 years 
(.64); 16 years or more but less than 17 years (.68); 17 years or 
more but less than 18 years (.72); 18 years or more but less than 19 
years (.76); 19 years or more but less than 20 years (.80). For a 
marriage of 20 or more years, the court, in its discretion, shall 
order maintenance for a period equal to the length of the marriage 
or for an indefinite term. 
 

(1.5) In the discretion of the court, any term of temporary maintenance 
paid by court order under Section 501 may be a corresponding credit to 
the duration of maintenance set forth in subparagraph (b-1)(1)(B). 

(2) Maintenance award not in accordance with guidelines. Any non-
guidelines award of maintenance shall be made after the court's 
consideration of all relevant factors set forth in subsection (a) of this 
Section. 

(b-2) Findings. In each case involving the issue of maintenance, the court shall 
make specific findings of fact, as follows: 

(1) the court shall state its reasoning for awarding or not awarding 
maintenance and shall include references to each relevant factor set forth 
in subsection (a) of this Section; 
 
(2) if the court deviates from applicable guidelines under paragraph (1) of 
subsection (b-1), it shall state in its findings the amount of maintenance (if 
determinable) or duration that would have been required under the 
guidelines and the reasoning for any variance from the guidelines; and 
 
(3) the court shall state whether the maintenance is fixed-term, indefinite, 
reviewable, or reserved by the court. 

(b-3) Gross income. For purposes of this Section, the term "gross income" means 
all income from all sources, within the scope of that phrase in Section 505 of this 
Act, except maintenance payments in the pending proceedings shall not be 
included. 

(b-3.5) Net income. As used in this Section, "net income" has the meaning 
provided in Section 505 of this Act, except maintenance payments in the pending 
proceedings shall not be included. 

(b-4) Modification of maintenance orders entered before January 1, 2019. For any 
order for maintenance or unallocated maintenance and child support entered 
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before January 1, 2019 that is modified after December 31, 2018, payments 
thereunder shall continue to retain the same tax treatment for federal income tax 
purposes unless both parties expressly agree otherwise and the agreement is 
included in the modification order. 

(b-4.5) Maintenance designation. 

(1) Fixed-term maintenance. If a court grants maintenance for a fixed 
term, the court shall designate the termination of the period during which 
this maintenance is to be paid. Maintenance is barred after the end of the 
period during which fixed-term maintenance is to be paid. 

(2) Indefinite maintenance. If a court grants maintenance for an indefinite 
term, the court shall not designate a termination date. Indefinite 
maintenance shall continue until modification or termination under 
Section 510. 
 
(3) Reviewable maintenance. If a court grants maintenance for a specific 
term with a review, the court shall designate the period of the specific term 
and state that the maintenance is reviewable. Upon review, the court shall 
make a finding in accordance with subdivision (b-8) of this Section, unless 
the maintenance is modified or terminated under Section 510.  

 

(b-5) Interest on maintenance. Any maintenance obligation including any 
unallocated maintenance and child support obligation, or any portion of any 
support obligation, that becomes due and remains unpaid shall accrue simple 
interest as set forth in Section 505 of this Act. 

(b-7) Maintenance judgments. Any new or existing maintenance order including 
any unallocated maintenance and child support order entered by the court under 
this Section shall be deemed to be a series of judgments against the person 
obligated to pay support thereunder. Each such judgment to be in the amount of 
each payment or installment of support and each such judgment to be deemed 
entered as of the date the corresponding payment or installment becomes due 
under the terms of the support order, except no judgment shall arise as to any 
installment coming due after the termination of maintenance as provided by 
Section 510 of the Illinois Marriage and Dissolution of Marriage Act or the 
provisions of any order for maintenance. Each such judgment shall have the full 
force, effect and attributes of any other judgment of this State, including the 
ability to be enforced. Notwithstanding any other State or local law to the 
contrary, a lien arises by operation of law against the real and personal property of 
the obligor for each installment of overdue support owed by the obligor. 

(b-8) Review of maintenance. Upon review of any previously ordered 
maintenance award, the court may extend maintenance for further review, extend 
maintenance for a fixed non-modifiable term, extend maintenance for an 
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indefinite term, or permanently terminate maintenance in accordance with 
subdivision (b-1)(1)(A) of this Section. 

(c) Maintenance during an appeal. The court may grant and enforce the payment 
of maintenance during the pendency of an appeal as the court shall deem 
reasonable and proper. 

(d) Maintenance during imprisonment. No maintenance shall accrue during the 
period in which a party is imprisoned for failure to comply with the court's order 
for the payment of such maintenance. 

(e) Fees when maintenance is paid through the clerk. When maintenance is to be 
paid through the clerk of the court in a county of 500,000 inhabitants or less, the 
order shall direct the obligor to pay to the clerk, in addition to the maintenance 
payments, all fees imposed by the county board under paragraph (4) of subsection 
(bb) of Section 27.1a of the Clerks of Courts Act. When maintenance is to be paid 
through the clerk of the court in a county of more than 500,000 but less than 
3,000,000 inhabitants, the order shall direct the obligor to pay to the clerk, in 
addition to the maintenance payments, all fees imposed by the county board under 
paragraph (4) of subsection (bb) of Section 27.2 of the Clerks of Courts Act. 
Unless paid in cash or pursuant to an order for withholding, the payment of the 
fee shall be by a separate instrument from the support payment and shall be made 
to the order of the Clerk. 

(f) Maintenance secured by life insurance. An award ordered by a court upon 
entry of a dissolution judgment or upon entry of an award of maintenance 
following a reservation of maintenance in a dissolution judgment may be 
reasonably secured, in whole or in part, by life insurance on the payor's life on 
terms as to which the parties agree or, if the parties do not agree, on such terms 
determined by the court, subject to the following: 

(1) With respect to existing life insurance, provided the court is apprised 
through evidence, stipulation, or otherwise as to level of death benefits, 
premium, and other relevant data and makes findings relative thereto, the 
court may allocate death benefits, the right to assign death benefits, or the 
obligation for future premium payments between the parties as it deems 
just. 

(2) To the extent the court determines that its award should be secured, in 
whole or in part, by new life insurance on the payor's life, the court may 
only order: 

            (i) that the payor cooperate on all appropriate steps for the payee to 
obtain such new life insurance; and 
 
            (ii) that the payee, at his or her sole option and expense, may 
obtain such new life insurance on the payor's life up to a maximum level 
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of death benefit coverage, or descending death benefit coverage, as is set 
by the court, such level not to exceed a reasonable amount in light of the 
court's award, with the payee or the payee's designee being the beneficiary 
of such life insurance.   
In determining the maximum level of death benefit coverage, the court 
shall take into account all relevant facts and circumstances, including the 
impact on access to life insurance by the maintenance payor. If in 
resolving any issues under paragraph (2) of this subsection (f) a court 
reviews any submitted or proposed application for new insurance on the 
life of a maintenance payor, the review shall be in camera. 

 
750 ILCS 5/510 provides, in pertinent part, as follows: 

 
Sec. 510. Modification and termination of provisions for maintenance, support, 
educational expenses, and property disposition. 
 
(a)  Except as otherwise provided in paragraph (f) of Section 502 and in 
subsection (b), clause (3) of Section 505.2, the provisions of any judgment 
respecting maintenance or support may be modified only as to installments 
accruing subsequent to due notice by the moving party of the filing of the motion 
for modification.  
 
(a-5) An order for maintenance may be modified or terminated only upon a 
showing of a substantial change in circumstances. The court may grant a petition 
for modification that seeks to apply the changes made to Section 504 by this 
amendatory Act of the 100th General Assembly to an order entered before the 
effective date of this amendatory Act of the 100th General Assembly only upon a 
finding of a substantial change in circumstances that warrants application of the 
changes. The enactment of this amendatory Act of the 100th General Assembly 
itself does not constitute a substantial change in circumstances warranting a 
modification. In all such proceedings, as well as in proceedings in which 
maintenance is being reviewed, the court shall consider the applicable factors set 
forth in subsection (a) of Section 504 and the following factors: 
 

(1) any change in the employment status of either party and whether the 
change has been made in good faith; 
 
(2) the efforts, if any, made by the party receiving maintenance to become 
self-supporting, and the reasonableness of the efforts where they are 
appropriate; 
 
(3) any impairment of the present and future earning capacity of either 
party; 

 
(4) the tax consequences of the maintenance payments upon the respective 
economic circumstances of the parties; 
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(5) the duration of the maintenance payments previously paid (and 
remaining to be paid) relative to the length of the marriage;  
 
(6) the property, including retirement benefits, awarded to each party 
under the judgment of dissolution of marriage, judgment of legal 
separation, or judgment of declaration of invalidity of marriage and the 
present status of the property; 
 
(7) the increase or decrease in each party's income since the prior 
judgment or order from which a review, modification, or termination is 
being sought; 
 
(8) the property acquired and currently owned by each party after the entry 
of the judgment of dissolution of marriage, judgment of legal separation, 
or judgment of declaration of invalidity of marriage; and  
 
(9) any other factor that the court expressly finds to be just and equitable. 
 

 

STATEMENT OF FACTS 

Respondent agrees with and adopts the facts as set forth in the Appellate 

Court opinion, as follows: 

On March 20, 2015, petitioner filed a petition for dissolution of marriage, 

alleging that the parties had been married in 2000 and had no children. Petitioner 

was 41 years old and a self-employed photographer, while respondent was 48 

years old and was a vice president at a bank and was also a part-time 

psychotherapist. 

On March 24, 2015, petitioner filed a motion for entry of an agreed order 

regarding various temporary matters, including temporary maintenance for 

petitioner.  Petitioner claimed that the parties agreed, inter alia, (1) that petitioner 

be granted exclusive possession of the marital residence, (2) that respondent pay 

petitioner $3741 per month in temporary maintenance, and (3) that respondent 
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have access to borrow against his 401(k) and the ability to withdraw up to 50% of 

its current value of $170,000. On April 2, 2015, the trial court entered the agreed 

order. 

On February 8, 2016, the trial court entered a judgment for dissolution of 

marriage, which incorporated a marital settlement agreement entered into by the 

parties.  The marital settlement agreement set forth provisions for maintenance, 

as follows: 

2.1 [Respondent] agrees to pay [petitioner] for her maintenance the sum of 
$5,000.00 (Five Thousand Dollars) per month for FOUR YEARS (48 
months).  The first monthly payment of $5,000.00 shall be paid on the   
25th day of the month immediately following the entry of this Judgment 
herein and a like monthly payment of $5,000.00 to be paid on the same 
day each succeeding month thereafter. [Respondent] shall continue to pay 
maintenance to [petitioner] for an additional FOUR YEARS (a total of 8 
years of maintenance shall be paid-in-full) in decreasing amounts as 
follows: (a) Year 5: $50,000 annually ($4,166 per month); (b) Year 6: 
$40,000 annually ($3,333 per month); (c) Year 7: $30,000 annually 
($2,500 per month); (d) Year 8: $20,000 annually ($1,666 per month). 
Said maintenance payments shall be non-modifiable pursuant to Section 
502(f) of the Illinois Marriage and Dissolution of Marriage Act.  
[Respondent] shall make said payments to [petitioner] by depositing 
monies into the jointly held Chase Bank account ***. 
 
On November 7, 2017, petitioner filed a petition for rule to show cause, 

claiming that between May 2017 and October 2017, respondent had paid only 

$700 in maintenance payments, instead of the $30,000 he was required to pay. 

Petitioner further claimed that respondent had the ability to comply with the terms 

of the dissolution judgment but willfully chose not to do so. Respondent did not 

file a response to the petition for rule to show cause.  

On January 24, 2018, the trial court entered an order finding respondent to 

be in indirect civil contempt for failure to make $43,800 in maintenance payments 
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as of the date of the order, plus statutory interest. As part of its findings, the court 

found that respondent “has not given any legally sufficient reasons for failure to 

comply with said order, even though [he] had, and still has, the means to comply 

with said order, and that [respondent’s] failure to comply with said order is willful 

and contumacious.” The court also ordered respondent committed to Cook 

County jail until he paid at least $10,000 to purge his contempt, with the mittimus 

stayed until the next court date. 

At the next court date, on March 27, 2018, the trial court entered an order 

requiring respondent to complete a job diary, as well as to remain current on his 

maintenance payments. The court further stayed respondent’s mittimus until the 

next court date in May. On May 29, 2018, the court found that, while respondent 

had been ordered to pay petitioner $10,000 by that date, he had paid only $5000. 

The court continued to require respondent to prepare a job diary, and also ordered 

respondent to prepare a financial affidavit. The court ordered respondent to pay 

$10,000 by the next court date, cautioning that “failure to make said payment may 

result in a body attachment.” 

On June 15, 2018, respondent filed a petition to modify the court’s May 

29, 2018, order, claiming that he did not have the financial resources to comply 

with the court’s order because he was earning less than $3000 per month working 

as a “management consultant” and had withdrawn all funds from his 401(k) to 

make his maintenance payments. On July 6, 2018, the trial court entered an order 

ordering respondent to pay petitioner $1500 on the first of each month toward his 

maintenance obligation until further order of the court, and ordered respondent to 
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“exercise his fullest efforts on obtaining employment sufficient to meet his 

[maintenance] obligation.” The court also ordered respondent to tender his 

financial affidavit, and allowed petitioner to conduct discovery as to respondent’s 

financial condition.  

On September 13, 2018, respondent withdrew his petition to modify the 

court’s May 29 order. 

On October 18, 2018, the trial court entered an order on the previously-

entered rule to show cause, finding that “[t]he previous finding of contempt 

against Respondent remains in full force and effect.” The court further ordered 

that respondent was “under a continuing obligation to prepare job diaries and to 

pay Petitioner at least $1500.00 per month towards Respondent’s obligation to 

pay maintenance to Petitioner. Respondent is also obligated to seek additional 

part-time employment.” 

On December 20, 2018, respondent filed a petition to modify the February 

8, 2016, judgment for dissolution of marriage by terminating or modifying his 

maintenance obligation. While the marital settlement agreement provided that the 

maintenance payments were “nonmodifiable pursuant to Section 502(f) of the 

Illinois Marriage and Dissolution of Marriage Act,” respondent claimed that the 

maintenance obligation was not truly nonmodifiable because it did not 

specifically provide “that the non-modifiability applies to amount, duration, or 

both.” Respondent claimed that a change in circumstances necessitated the 

modification of his maintenance obligation, as he had been without steady income 

for several years and his financial circumstances had “deteriorated to the point of 
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desperation.” Respondent further claimed that the maintenance obligation was 

unconscionable.  Respondent claimed that, at the time that petitioner filed the 

petition for dissolution of marriage, respondent was without formal employment 

and was “seeking to build a consulting business from scratch.” He further claimed 

that he had been without steady income for over three years, and “his lack of 

steady employment for such an extended period of time coupled with his 

advancing age has compromised his ability to find employment at a level 

sufficient to support the maintenance obligation.” Respondent claimed that the 

only “substantial” assets awarded to him in the dissolution judgment were his 

retirement accounts, which had been liquidated and turned over to petitioner to be 

applied towards his maintenance obligation. Respondent claimed that his gross 

income was $3000 per month, of which $1500 was being paid to petitioner. 

Respondent further claimed that he had been “diligently seeking more lucrative 

employment,” but had been unsuccessful. He had also been seeking “odd jobs” 

and turning over the income from those jobs to petitioner. Respondent claimed 

that the maintenance obligation as written was impossible for him to perform and 

that petitioner “has substantial assets and is well able to earn an income to support 

herself.”  

Attached to his motion was Respondent’s affidavit, in which he averred 

that in 2014, Respondent was working in banking, earning approximately 

$140,000 per year. By March 2015, he had learned that his job was in jeopardy 

and feared he was going to lose his job. Since he had a master’s degree in pastoral 

counseling, he believed his “best move forward was to develop a career in 
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pastoral counseling.” He left his job at the bank in April 2015, after giving notice 

in March 2015. After leaving his job at the bank, he had earnings of less than 

$3000 in 2016 and 2017. Beginning in 2018, he contracted with a not-for-profit 

agency, earning $3000 per month “producing transformational educational 

programs based in spiritual principles.” He also performed several “one-off 

projects,” which earned him an additional $6000. 

Respondent averred that he had been searching for a job in the financial 

sector that would give him earnings equivalent to his former earnings, but had 

been unsuccessful. He had also contacted numerous executive recruiters, all of 

whom had advised him that it would be difficult to place him at the level of his 

former compensation, as he had been out of the financial sector for four years and 

lacked current experience. Respondent averred that his work with the not-for-

profit had earned him a positive reputation and a number of professional 

connections, leading him to believe that his “most promising prospect for 

rebuilding a career” was to continue working in that sector. 

In response to respondent’s motion, petitioner claimed that the terms of 

the maintenance obligation were expressly made nonmodifiable in the marital 

settlement agreement. Petitioner also claimed that respondent had been formally 

employed at the time that petitioner filed her petition for dissolution of marriage, 

contrary to his contention. Petitioner claimed that, at the time, she was supportive 

of respondent’s efforts to build a consulting business, but that her support was 

predicated on respondent being able to continue to support her, as she made clear 

to him. Petitioner claimed that respondent quit his previous job voluntarily, 
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because he was unhappy with it, and denied that respondent ever told her that he 

was about to lose his job. Petitioner also claimed that, in the dissolution judgment, 

respondent was awarded half of the funds in his 401(k) and three pension plans, 

received $17,000 from petitioner for a buyout of his interest in the parties’ 

condominium, and was awarded “various bank accounts, stocks, stock options, 

and other assets in Respondent’s name only which were not specifically known to 

Petitioner at the time of the entry of the parties’ Judgment for Dissolution of 

Marriage.” 

Petitioner further claimed that, contrary to respondent’s assertion, she 

suffered from a variety of health issues that made it difficult for her to earn an 

income; she was considered disabled by the State of Illinois and received 

employment assistance from the Illinois Department of Rehabilitation Services. 

Petitioner had not had regular part-time employment since Thanksgiving 2018, 

and had never been employed on a full-time basis. 

On July 25, 2019, the trial court set respondent’s motion for hearing “on 

the limited question of whether the non-modifiability provision of respondent’s 

maintenance obligation is enforceable.” The court further ordered that the 

question of whether there had been a change in circumstances would be reserved 

pending the court’s ruling on the enforceability of the non-modifiability 

provision. 

On September 17, 2019, the parties came before the court for a hearing, 

and agreed that the sole issue before the court was whether the maintenance 

obligation was modifiable under section 502(f) of the Illinois Marriage and 
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Dissolution of Marriage Act (750 ILCS 5/502(f) (West 2018)). After hearing the 

parties’ arguments, the court found that it “does not have the ability to modify 

Respondent’s obligation to pay Petitioner maintenance as set forth in the parties’  

Judgment for Dissolution of Marriage entered on February 8, 2016, pursuant to 

Section 502(f) of the Illinois Marriage and Dissolution of Marriage Act.”  

Accordingly, the court denied respondent’s motion, further finding that there was 

no just reason to delay enforcement or appeal of the order. 

On October 15, 2019, respondent filed a notice of appeal.   

On December 3, 2020, the Appellate Court for the First District affirmed 

the trial court’s ruling.  This appeal follows. 

ARGUMENT 

1. The Standard of Review is De Novo.  

 

This case turns on the interpretation of a statute, specifically, the Marriage and 

Dissolution of Marriage Act, 750 ILCS 5/502, 504, 510.  Therefore, the standard 

of review is de novo.  In re Marriage of Rogers, 213 Ill.2d 129, 135-136 (2004) 

To frame the issue slightly differently than the Appellate Court did in 

paragraph 20 of its opinion, the question in this case is whether the maintenance 

obligation in this case is non-modifiable as a matter of law, even when the 

obligation has become impossible of performance by the obligor.  The trial court 

and the appellate court held the court is without power to entertain a motion to 

modify the obligation, and therefore the trial court may not reach the question of 

whether the obligation is impossible to perform.  Whether the obligation is 

impossible to perform is irrelevant.   
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2. The Appellate Court erred in interpreting the statute according to 

common law principles. 

The maintenance obligation is not a common law contractual obligation. It 

is entirely a creation of statute, specifically, Section 504 of the Illinois Marriage 

and Dissolution of Marriage Act. 750 ILCS 5/504. 

Unlike a common law contractual obligation, a maintenance obligation 

cannot be discharged in bankruptcy.  

Unlike a common law contractual obligation, the statute authorizes the 

Court to require the obligor to look for work, to report to the Court his job search 

activities, to take all of the obligor’s income in excess of that which may be 

attached to satisfy a common law debt, and, if the Court is not satisfied with the 

obligor’s level of employment, the Court may incarcerate the obligor. 

Because the maintenance obligation is a creation of statute, common law 

contract principles of interpretation do not apply, and the law requires strict 

compliance with the requirements of the statute before the remedies are available. 

See Cityline Construction Fire and Water Restoration, Inc. v Roberts, 2014 

Ill.App.(1st) 130, 730, par. 17 (2014). “[R]egardless of equitable considerations, 

the rights created under the [Mechanics Lien] Act are in derogation of the 

common law and therefore the procedural and technical requirements of . . . the 

Act must be strictly complied with in order for a mechanic’s lien to be valid.” 

Under Section 510 of the Marriage and Dissolution of Marriage Act, 750 

ILCS 5/510, a maintenance obligation is always modifiable upon showing of a 

change in circumstances. The only exception to the modifiability of a 

maintenance obligation is found in Section 502(f): 
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The parties may provide that maintenance is non-modifiable in amount, 
duration, or both. If the parties do not provide that maintenance is 
nonmodifiable in amount, duration, or both, then those terms are 
modifiable upon a substantial change of circumstances. 

 
It is noteworthy that Section 502(f) prohibits any nonmodifiability 

provision for the analogous child support obligation under any circumstances. 

This should be understood to underscore that the requirement – stated twice – 

that, to be effective, a nonmodifiability provision must provide that maintenance 

is nonmodifiable in amount, duration, or both. 

 

3. The Appellate Court erroneously interpreted the statute. 

The crux of the Appellate Court’s interpretation of the statutory language is 

found in its opinion is found in paragraph 32 of its opinion: 

Respondent’s contention that the agreement was required to expressly 
include the terms “amount, duration, or both” has no support in the 
language of the statute. If the legislature had intended that the parties 

were required to specifically state whether the nonmodifiability 

applied to amount, duration, or both, it certainly could have said so. 

(emphasis added). 
 

With all respect, that is exactly what the plain language of the statute says.  

The plain language requires that, if the parties wish to make the maintenance 

obligation nonmodifiable, they must state that it is nonmodifiable in amount, 

duration, or both. If they do not state that it is nonmodifiable in amount, duration, 

or both, then it is modifiable. 

By its plain language, the statute requires this designation of amount, 

duration, or both not once, but twice. 
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The Appellate Court states that this reading of the statute calls for exalting 

form over substance, as calling for magic words, and relies on what it argues must 

be the intent of the parties. Paragraph 32. 

But, as the trial court noted in the hearing: 

Mr. Joens: . . . it specifically says said maintenance payments shall be 
non-modifiable pursuant to Section 502 (f) of the Illinois Marriage and 
Dissolution of Marriage Act. How much more clear could it be? 
 
THE COURT: It could say it's non-modifiable by amount, duration or 
both. 
 

Sup R 23 lines 5-11. 

But instead of applying the rule of Cityline Construction, supra., that a 

statute in derogation of the common law requires strict compliance, the Appellate 

Court has here switched over into applying the principles of common law contract 

interpretation, invoking equitable considerations such as “exalting form over 

substance.”   

But the consequences of failing to comply with the statutory requirements 

are so catastrophic for the obligor who cannot meet his obligation that this cannot 

be considered a matter of “form over substance.”   

The non-modifiability provision as written does not comply with the 

statute.  Therefore, by the unambiguous terms of the statute, the non-modifiability 

provision does not meet the requirements of the statute, and maintenance is 

modifiable upon a showing of change of circumstances. 

The basic principle of statutory construction is that the court must read a 

statute to give effect to every word of the statute, and not to presume that  

language was adopted as surplusage. In re Marriage of Rogers, supra., at 136. 
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The court cannot simply ignore the requirement that was adopted by the 

legislature.  That is even more the case here, where the legislature adopted this 

requirement not once, but twice, in two consecutive sentences. 

4. The Appellate Court erroneously applied the statute to the agreement in 

this case. 

The Appellate Court held: 

In the absence of any evidence that the nonmodifiability was intended to apply to 

only one aspect of the maintenance obligation, the trial court properly determined 

that the parties intended that the entire maintenance obligation was 

nonmodifiable. Paragraph 32. 

But this reasoning stands the statute on its head. This erroneously rewrites 

the statute. The statute provides the agreement says maintenance is nonmodifiable 

in amount, duration, or both, and that if the agreement does not say that 

maintenance is nonmodifiable in amount, duration or both, then maintenance is 

modifiable. 

The Appellate Court’s reasoning says precisely the opposite of what the 

statute actually says.  The Appellate Court’s reasoning says, “If the agreement 

does not say that maintenance is nonmodifiable in amount, duration or both, then 

it is nonmodifiable in both amount and duration.” 

At oral argument, counsel for appellant argued that one cannot simply 

order ice cream at an ice cream store in general. One must specify a flavor, 

chocolate, vanilla, etc. Here, the statute requires a specific designation. If no 

specific designation is made, then there’s no “purchase” and no “sale.” Sup R 14 

line 15 –Sup R 15 line 1. 
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The court referenced that argument in its reasoning: 

I think Respondent's argument is compelling, but I don't think it carries the 
day in this case. In the settlement agreement that we have under Paragraph 
2.1, we do have a listing of amount, and we do have a listing of duration. I 
think it would be very problematic then in the last paragraph of Section 
2.1 if the sentence said maintenance payments shall be nonmodifiable 
period. But it doesn't. It goes on to say pursuant to Section 502 (f) of the 
IMDMA. So I appreciate the ice cream analogy. So I think here this 
paragraph is saying said maintenance payments shall be nonmodifiable 
pursuant to the rules of the ice cream store. And I think that's more than 
sufficient. 

 
Sup R 27 line 16 – Sup R 28 line 6. 

This reasoning of the court is an example of the logical fallacy of circular 

argument, which is defined by the Encyclopedia Brittannica as follows: “The 

fallacy of circular argument, known as petitio principii (“begging the question”), 

occurs when the premises presume, openly or covertly, the very conclusion that is 

to be demonstrated.” https://www.britannica.com/topic/circular-argument. 

The reference in the agreement to Section 502(f) is a reference to the very 

statute that imposes the requirement that the non-modifiability provision must 

designate amount, duration, or both. That reference does nothing to state which 

of those three designation is designated. To state that a reference to 502(f) 

constitutes a designation of “both duration and amount” is to presume the very 

conclusion to be proven. 

To follow the ice cream store analogy, the rules of the ice cream store 

require that, in order to have ice cream, one must select a flavor. One cannot 

simply order ice cream in general. By the same token, Section 502(f) requires 

that one must designate amount, duration, or both. 

Nor does coupling the statement of an amount and duration in the 
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maintenance provision with the reference to Section 402(f) in the subsequent 

paragraph constitute a designation that the non-modifiability applies to both 

amount and duration. 

Every judgment for maintenance must by definition specify an amount and 

a duration. 750 ILCS 5/504(b-2)(2). If the specification of an amount and duration 

of maintenance is sufficient to constitute a specification that maintenance 

is non-modifiable as to both amount and duration, then the language requiring 

such designation in 502(f) is mere surplusage, which is not to be inferred. 

5. Where, as here, the maintenance obligation becomes impossible of 

performance by obligor, the enhanced enforcement powers become 

utterly catastrophic, far beyond the consequences of a common law 

contract action. 

 

The requirement of Section 502(f) is not idle. It acts as a safeguard.  The 

legislature had a good reason to insert the requirement that the parties specify 

whether a maintenance obligation is to be non-modifiable as to amount, duration, 

or both. 

The burden of a non-modifiable maintenance obligation is without parallel 

in the law. 

Even a child support obligation cannot be made non-modifiable, but is 

always modifiable upon a showing of a change of circumstances. 750 ILCS 

5/502(f). 

The maintenance obligation is not dischargeable in bankruptcy. 

Unlike an ordinary debtor, a maintenance debtor can be ordered to keep a 

job diary, and report to the court regularly as to his job search, as has been done in 

this case. 
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The debtor can even be imprisoned for failure to pay. In this case, one 

order directed Stephen’s imprisonment until he paid his debt (C73), but stayed his 

imprisonment for two months. Another order stated that his failure to pay $10,000 

would result in a body attachment, that is, his incarceration. C75. This 

incarceration takes place in a civil setting, without the right to counsel. To make 

such a judgment non-modifiable is a serious matter indeed. It leaves the 

maintenance debtor with no recourse, no matter what changes in circumstances 

may arise. 

The requirement of 502(f) provides some safeguard against unwitting 

catastrophe.  The requirement for a designation of amount, duration, or both, 

provides some safeguard against an unknowing, unintentional visitation of 

catastrophic consequences on the unwary party to a marital settlement agreement. 

It provides some notice as to the magnitude of the legal consequences of an 

agreement to make maintenance non-modifiable. It should not be read as a mere 

technicality.  

This case embodies what can go wrong with a casual inference of 

nonmodifiability of a maintenance award. 

As a demonstration of the importance of the statutory preconditions for 

non-modifiability of maintenance are important, the consequences of the court’s 

ruling are telling.  As the court noted in its ruling: 

Mr. Staas: . . . let me also make another point, Your Honor. There's another point 
that has a real practical effect on this case, which is if you're finding that you're 
without authority to make any modification, we have talked earlier from the 
bench about possible ways to get our lives back on track here and spreading out 
the payments over a longer period of time. I would submit that based on the ruling 
you just made, you would have to find you're without authority to do that, because 
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you can't modify the duration of the obligation. The practical effect of that is that 
we're going to wind up having statutory interest continue to accrue against my 
client at 9 percent. 
 
THE COURT: Correct. 

MR. STAAS: And what happens then is he will never even be able to pay the 
interest that's due and accruing. So this is -- I don't know how -- I just want to 
make sure I understand that that's your same understanding of what your ruling 
means that you can't modify the judgment to stretch out the total amount due over 
a longer period of time. 
 
THE COURT:· Unless the parties agree.  

Sup R 31 line 12 – Sup R 32 line 13. 

There will be circumstances where compliance with the maintenance obligation is 

impossible. Stephen believes that a hearing on change of circumstances will show 

this case presents just such a situation. 

In those circumstances, if the Appellate Court’s judgment stands, the court 

in this case must perennially supervise the life of the obligor, potentially for the 

rest of the obligor’s life.   

On July 6, 2018, the court ordered Stephen to exercise his fullest efforts to 

obtain employment sufficient to meet his support obligation, and to report to the 

court thereon. C93. That support obligation is $5,000 per month, plus arrearages 

in the neighborhood of $50,000. 

In the order entered on October 18, 2018, the Court ordered Stephen to 

keep a job diary and to search for part-time jobs. C101. 

This ongoing supervision means that, on the one hand, Stephen must seek 

employment that will allow him to pay more than $5,000 per month, and, on the 

other hand, to seek part-time jobs such as snow-shoveling that will pay something 
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close to minimum wage. 

The court must then oversee Stephen’s efforts and decide whether Stephen 

should be seeking training that will enable him to increase his potential salary and 

pay down the mountain of debt, or to make some modest payments from whatever 

he can earn in low-paying jobs.  Meanwhile, his mountain of debt grows ever 

higher, with no respite either for the obligor or for the Court.1 

6. The Trial Court Should Be Permitted To Determine Whether 

Maintenance Should Be Modified. 
 

By agreement, the court heard only the question of whether it is barred 

from entertaining a motion to modify. The question of whether a change of 

circumstances has occurred was reserved pending the outcome of this appeal. 

 Appellee’s filings with the appellate court and this court argues forcefully 

that her circumstances justify continued maintenance.  It must be emphasized that 

this argument is made without evidence.  It is without evidence because the court 

                                                           

1 Section 505.1(a) provides:  
Whenever it is determined in a proceeding to establish or enforce a child support 
or maintenance obligation that the person owing a duty of support is unemployed, 
the court may order the person to seek employment and report periodically to the 
court with a diary, listing or other memorandum of his or her efforts in 
accordance with such order.   
 
In this case, in addition to ordering Appellant to turn over to Appellee half of his 
gross income from his consulting contract, the trial court ordered Appellant to 
submit a job diary and to find additional employment, though, as he had a 
consulting contract providing income of $3,000 per month, there was no 
determination that he was unemployed.  Instead, the court ordered Appellant to 
look for work sufficient to allow him to pay the maintenance obligation, though 
there is no statutory authorization for this, and though Appellant maintained the 
$3,000 per month he was earning was the best he could do.  This illustrates the 
burden placed on the court, that is unique to a non-modifiable maintenance 
obligation.  The court takes on the role of monitoring not only whether obligor is 
employed, but decides whether obligor is making enough at his employment.   
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specifically did not reach the questions concerning the resources of the parties.  

The court did not reach those questions because it held that it was barred from 

reaching those questions.   

 Appellee will not be deprived of anything if the rulings of the trial court 

and appellate court are reversed.  All that will happen is, appellant will have the 

opportunity to present evidence pursuant to the statutory provisions governing a 

motion to modify maintenance.   

The parties should be afforded an opportunity to do what the statute 

explicitly provides for: allow appellant to show the court a change in 

circumstances which has rendered compliance with the maintenance obligation 

impossible, and, if he makes that showing, allow the court to modify the 

maintenance obligation in accordance with the factors set forth in the statute, and 

set forth a schedule which will allow him to start paying down the large arrearage 

that has already accrued. Appellee should be allowed to make a showing that 

circumstances have not changed and that, according to the factors set forth in the 

statute, continued maintenance is appropriate.   
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1       (Whereupon, the following proceedings were had
      in court outside the presence of a jury.)
2

3       MR. STAAS:  This is the case of Betsy Dynako

4  versus Steven Dynako 15 D 2531.  I'm August Staas for

5  Respondent, Stephen Dynako.

6       MR, JOENS:  I'm Thomas Joens here for the

7  petitioner, Judge.

8       MR. STAAS:  It's my understanding, Your Honor,

9  based on your order of July 25th that we are here for

10  the limited question of whether the respondent's motion

11  to modify support is barred -- whether the Court is

12  barred from modifying support by the language of the

13  statute section 502 (f).  That's 750 ILCS 5/502 (f).

14               And I take it that that is an

15  entirely legal question whether the terms of the

16  judgment regarding non-modification of maintenance are

17  such that 502 (f) bars Your Honor from modifying.  And I

18  take it that's a legal question.  I don't intend to call

19  witnesses on the subject.

20       THE COURT:  That was my understanding as well

21  for today's hearing.

22       MR. JOENS:  Judge, I was under the impression

23  that how the marital settlement agreement was entered

24  into between the parties was relevant to the issue of

SUP R 10
A4
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1  whether or not it's modifiable or not in terms of

2  whether or not Respondent entered into this agreement

3  knowing what he signed, because they've taken a variety

4  of positions here where they are saying he didn't know

5  what he signed or he didn't read it or he didn't

6  understand it or he didn't think -- if it was in effect.

7               If the Court is saying we only

8  have the limited issue of whether or not 502 (f) allows

9  modification, I can argue that today as well and we can,

10  you know, that's fine.

11       THE COURT:  There was a part of the argument

12  that dealt with unconscionability, I believe.

13       MR. STAAS:  I did make an argument in my

14  briefing regarding unconscionability.  I'm not arguing

15  that today.

16       THE COURT:  Okay.  Then I think it's

17  completely a legal argument then.

18       MR, JOENS:  Okay.  That's fine, Judge.

19       THE COURT:  Mr. Staas, you may proceed.

20       MR. STAAS:  Sure.  So I take it, Your Honor,

21  that we are not considering the issue of change in

22  circumstances.  But just for the record, I will state

23  we're not taking evidence on that today, because that

24  question has been reserved.  But I believe it's been

SUP R 11
A5
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1  well established in the proceedings to hold Mr. Dynako

2  in contempt that Mr. Dynako's income is not sufficient

3  to allow him to continue to meet the maintenance

4  obligations.  And if we go forward in a proceeding to

5  determine change in circumstances, I believe that's what

6  the evidence is going to show.

7               With regard to the issue of 502

8  (f), I first want to emphasize that the -- this Court's

9  authority to order maintenance or to modify maintenance

10  is entirely statutory.  It's not a question of common

11  law contract law.  In fact this Court is barred as I

12  understand it by In Re Hewitt and by Brewer, both of

13  those Illinois Supreme Court decisions which say that

14  parties cannot enter into private contracts -- common

15  law contracts for maintenance or other remedies that

16  would emulate marriage, that in fact this is a question

17  of statutory construction.

18               Under the statute, the Illinois

19  Marriage and Dissolution of Marriage Act, Section 504

20  governs maintenance and allows the Court to order

21  maintenance.  And that's where this Court's authority to

22  order maintenance derives.

23               In addition to that, Section

24  504 makes reference to modification of maintenance and

SUP R 12
A6

SUBMITTED - 13129484 - August Staas - 4/28/2021 4:19 PM

126835



Page 6

1  refers the Court to Section 510.  Section 510 of the

2  Marriage and Dissolution of Marriage Act provides, and

3  I'm going to quote the statute here, "Except as

4  otherwise provided in Paragraph (f) of Section 502," and

5  then there's a reference to the child support statute

6  which is irrelevant here, so "Except as otherwise

7  provided in Paragraph (f) of Section 502, the provisions

8  of any judgment with respect to maintenance or support

9  may be modified only as to installments accruing

10  subsequent to due notice," et cetera.

11               So the Court has the authority

12  to modify maintenance unless Section 502 prohibits the

13  Court from entertaining a motion.  So I think we need to

14  then examine the language of 502 (f).

15               Now, language 502 (f) as I

16  stated in my memorandum in support of the motion

17  provides that the parties -- let me find the exact

18  statute.  The parties may provide that maintenance is

19  non-modifiable in amount, duration or both.  If the

20  parties do not provide that maintenance is

21  non-modifiable in amount, duration or both, then these

22  terms are modifiable upon a substantial change in

23  circumstances.

24               Again, we're not considering

SUP R 13
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1  today the question of substantial change in

2  circumstances.  The question is whether the parties

3  provided in the marital settlement agreement that

4  maintenance is non-modifiable in amount, duration or

5  both.

6               The language of the marital

7  settlement agreement is -- makes a reference to Section

8  502 (f) and says that the maintenance is not

9  modifiable -- let me find the --

10       MR. JOENS:  Right here, Counsel.

11       MR. STAAS:  Okay.  It provides said

12  maintenance payments shall be non-modifiable pursuant to

13  Section 502 (f) of the Illinois Marriage and Dissolution

14  of Marriage Act.

15            Section 502 (f) specifically not

16  only once but twice states that the -- that in order to

17  be effective, a provision for non-modification has to

18  say whether the non-modification is as to amount,

19  duration or both.  It's as if you said you can have ice

20  cream, but you have to designate whether it's going to

21  be vanilla, strawberry or chocolate.  You have to

22  designate one of those things.  If you don't designate

23  one of those things, again, the statute specifically

24  says if you don't make one of those three designations,

SUP R 14
A8
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1  then the terms are modifiable.

2               Now, counsel in his memorandum

3  in opposition to the motion to modify support relies on

4  the case to say that the parties have sort of a freedom

5  of contract to say that the maintenance will be

6  non-modifiable.

7               I will note that that case law

8  was decided under the old statute, statute that existed

9  prior to the entry of the judgment in this case.  And I

10  think that's important, because the prior statute said

11  except for terms concerning the support, custody or

12  visitation of the children, the judgment may expressly

13  preclude or limit mod fication of terms set forth in the

14  judgment if the agreement so provides.  Otherwise terms

15  of an agreement set forth in the judgment are

16  automatically modified by modification of the judgment.

17               Before the judgment was entered

18  in this case, the legislature changed the statute and

19  added the language that I cited just a few moments ago.

20  They added the requirement that in order for a

21  non-modification clause to be enforceable, it has to

22  designate that the maintenance is non-modifiable in

23  amount, duration or both.

24               It goes on to say if the
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1  parties do not provide that the maintenance is

2  non-modifiable in amount, duration or both, then those

3  terms are modifiable.

4               Now, that was new language

5  added in by the legislature.  It has to say

6  non-modifiable in amount, duration or both.  And it says

7  that twice in the statute.

8               Now, what counsel is saying is

9  that we should just read those terms that were expressly

10  added by the legislature, read those terms out of the

11  statute and say that the statute should be read to

12  say -- to stop when it says the maintenance is

13  non-modifiable period, and that the language in amount,

14  duration or both should be presumed to not exist or to

15  not mean anything.

16               Now, that violates the basic

17  principal of statutory construction as set forth, and

18  I'm going to give you a couple citations, People versus

19  Zaremba, Z-a-r-e-m-b-a, 158 Ill. 2d 36 from 1994, and

20  People v Wick, W-i-c-k 107 Ill. 2d 62 from 1985.

21               In both of those cases, the

22  Illinois Supreme Court cited rules of statutory

23  construction.  In Wick the Illinois Supreme Court said

24  the rule of statutory construction filed by this Court
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1  is that the presence of surplusage will not be presumed.

2               In Zaremba, the Illinois

3  Supreme Court similarly said that the statute -- that

4  the statute is to be construed according to its clear

5  terms, and it will be given effect without resorting to

6  age of construction when the statutory language is

7  clear.

8               Here the statutory language is

9  very clear.  It says there has to be a designation of --

10  that the maintenance is non-modifiable as to amount,

11  duration or both.

12               What counsel is arguing is that

13  that should be -- those words should be presumed to be

14  surplusage.  The rules of statutory construction are

15  very clear.  There's not to be any assumption of

16  surplusage especially when in a case like this the

17  statute had been expressly modified just in the year

18  prior to entry of the judgment to add those terms.

19               Now, I made reference in my

20  argument -- in my brief, I'm sorry, as to why that would

21  be so and why that makes sense.  I pointed out that even

22  under the earlier statute, child support can always be

23  modified.  You're not allowed to put into your Marital

24  Settlement Agreement that child support is
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1  non-modifiable.  It can always be modified.  And an

2  agreement that says that child support is non-modifiable

3  won't be enforced.

4               Here both maintenance and child

5  support are different from your average contract.  And

6  your average contract when one party fails to comply

7  with the contract, that debt can be discharged in

8  bankruptcy.  There are limits to what can be used to

9  enforce the judgment.  That is to say there's a whole

10  list of exemptions that apply, so you can't take

11  someone's retirement account to enforce an ordinary

12  debt.

13               Maintenance and child support

14  are different.  A maintenance obligation as we've seen

15  in this very case renders all of the debtors' assets

16  subject to seizure.  There aren't any exemptions from

17  it.  That's why Mr. Dynako turned over all of his

18  retirement accounts so that he's been left penniless.

19               Furthermore, the Court has

20  frequently stated that if Mr. Dynako doesn't come up

21  with money, the Court will put him in jail.  You don't

22  do that with ordinary debts.  This is a very

23  extraordinary kind of indebtedness that comes in a

24  maintenance obligation.
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1               Even child support isn't

2  enforced the way maintenance obligations are, because

3  child support can always be modified.  This is such an

4  extraordinary remedy that it's perfectly reasonable that

5  the statute specifically designates and prescribes under

6  what circumstances you can put that kind of onerous load

7  on a payor's maintenance, and that is it has to say that

8  maintenance is non-modifiable in amount, duration or

9  both.  It doesn't say that.  Therefore the Section 502

10  (f) -- the requirements of Section 502 (f) are not met

11  by the judgment in this case.  And therefore 502 (f)

12  doesn't constitute any kind of bar with this Court's

13  modification of maintenance.  And therefore the Court

14  should order that we proceed on to find out whether

15  there's a change in circumstances.

16       THE COURT:  Thank you.

17       MR. STAAS:  That's my argument.

18       MR. JOENS:  Judge, in response first there's a

19  couple of factual mistakes that counsel made.  First of

20  all, he stated that Respondent has turned over all of

21  his retirement accounts to his former wife, and that's

22  absolutely not true, and counsel knows it.

23               Secondly, he talks about the

24  fact that jail has been discussed here.  We may have
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1  mentioned it in our original pleading, but I think the

2  Court has made it clear that given Respondent's

3  circumstances you are not likely or have you threatened

4  that I recall to throw him in jail for his failure to

5  comply with the maintenance provisions of the parties'

6  judgment for dissolution of marriage.

7               I think we need to read that

8  again, because it seems pretty clear to me.  You know,

9  counsel doesn't think so, but it says said maintenance

10  payments shall be non-modifiable pursuant to Section 502

11  (f) of the Illinois Marriage and Dissolution of Marriage

12  Act.  I don't think it could be any clearer than that.

13               The plain language says we

14  cannot modify maintenance.  The parties went into this

15  knowing maintenance was non-modifiable.  That was the

16  agreement that they signed off on for whatever reason,

17  whatever excuses that Respondent gives for whether he

18  didn't read the agreement or if he didn't understand it

19  or if it was different than a previous agreed order.

20  But he signed this of his own volition.

21               They're taking an extraordinary

22  position.  And their position is there's a couple of

23  words that are missing here.  But the plain language of

24  the Marital Settlement Agreement says it's
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1  non-modifiable.  And their position seems to be that

2  they left out magic language, and for that reason the

3  Court has the power to come in and turn a non-modifiable

4  marital settlement agreement in reference to maintenance

5  into a modifiable situation.

6            And counsel cited a couple criminal

7  cases in reference to this matter, but those aren't

8  applicable to the facts of this case.  I cited in my

9  response to Respondent's memorandum of law the case of

10  In Re The Marriage of Scott 150 Ill. Dec. 868 which

11  stands for the proposition that says unless the parties'

12  intent is clearly manifested in such agreement to limit

13  or preclude such judicial modification or termination of

14  maintenance, the Court can't do it.

15               It was clearly the intent of

16  the parties to make the maintenance payments

17  non-modifiable.  I also cited the case of In Re The

18  Marriage of Goldberg 218 Ill. Dec. 272 that said a

19  settlement that is legal and binding on its face is

20  presumed valid, and that presumption can only be

21  overcome by proving through clear and convincing

22  evidence that there was fraud and inducement, fraud in

23  execution, mutual mistake or mental incompetence.  None

24  of those factors can be met by the respondent in this
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1  case.

2            And the last case that I cited in my

3  response was In Re The Marriage of Brent which stands

4  for the proposition that where the parties -- which is

5  200 Ill. Dec. 799 which stands for the proposition that

6  where the parties to a dissolution of Marriage case

7  enter into a settlement agreement, that alters the

8  Court's ability to terminate and modify maintenance,

9  because they've entered into an agreement saying they

10  can't do.

11            And counsel wants this Court to take

12  a new position.  He hasn't cited any case law to the

13  effect of unless the language specifically is the

14  language that he says is appropriate, if it doesn't

15  specify the 502 (f) language as opposed to saying we're

16  using the 502 (f) language which I understand what it

17  means, he understands what it means, you understand what

18  it means, without reciting that language we're throwing

19  the maintenance out.

20               There's no case law to that

21  effect.  If there was a case to that effect, Counsel

22  would have cited it.  I'm not aware of that case.  I

23  don't think there is a case to that effect.  If this is

24  a matter of first impression, I think it would be
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1  extraordinary for you to make a finding that because a

2  couple words are missing from the parties' marital

3  settlement agreement we're going to throw that provision

4  out where it's very clear what that language means.

5               And, again, it specifically

6  says said maintenance payments shall be non-modifiable

7  pursuant to Section 502 (f) of the Illinois Marriage and

8  Dissolution of Marriage Act.  How much more clear could

9  it be?

10       THE COURT:  Its could say it's non-modifiable

11  by amount, duration or both.

12       MR. JOENS:  Well, theoretically I suppose that

13  it could, but I don't think I've ever prepared an

14  agreement with that language in there.  And I don't know

15  that very many practitioners in this division have

16  prepared agreements with that language in there.  Maybe

17  in the future they should, but I don't think that it's

18  appropriate where it specifically provides that 502 (f)

19  is to be followed by this Court.  And it's

20  non-modifiable.

21       THE COURT:  Any reply?

22       MR. STAAS:  Yes.  First, all three cases just

23  cited by counsel were decisions made prior to the

24  enactment of this modification to the statute.  This
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1  Court's -- again, this is not a question of trying to

2  read the intent of the parties from a contract as it

3  would be under common law.

4               The authority of this Court to

5  modify maintenance comes from the statute.  And the

6  limitations on this Court's authority to modify

7  maintenance also come from the statutes.  The statutory

8  language at the time of the entry of this judgment were

9  very specific and had been amended to acquire amount,

10  duration or both.

11               What counsel is saying here is

12  that the judgment refers to 502 (f).  I would respond to

13  that that assuming that's true, the statute and the

14  reference is to 502 (f), and by that citation the

15  agreement is incorporating by reference 502 (f), then

16  that means that we have to go by the terms of 502 (f)

17  here in this proceeding.  And it says if the parties do

18  not provide that maintenance is non-modifiable in

19  amount, duration or both, then those terms are

20  modifiable.

21               So the language could not be

22  more clear.  Counsel's correct about that.  The language

23  could not be more clear that the statute requires not

24  once but twice that that designation of amount, duration

SUP R 24
A18

SUBMITTED - 13129484 - August Staas - 4/28/2021 4:19 PM

126835



Page 18

1  or both has to be made or if it doesn't make that

2  designation as to one of those three choices, then the

3  terms are modifiable.

4               What he's asking you to do,

5  Your Honor, is to infer that what the parties did was

6  say not modifiable in amount or duration.  It's both.

7  In other words, he's asking you to interpret the most

8  harsh designation of those three designations to apply

9  that in this case, apply those terms to the judgment

10  even those terms are absent in the judgment.  He wants

11  you to make the designation that is the most unfavorable

12  to my client.

13               Now, for that we can look at a

14  few things.  First, it's very clear that this Marital

15  Settlement Agreement and judgment were drafted by

16  Petitioner, not by my client.  Second, that he was not

17  represented by counsel.

18       MR. JOENS:  Judge, I'm going to object to

19  this, because I'm making an objection based on the fact

20  that we're talking about an interpretation of the

21  statute.  Now he's going way beyond that.  He's also

22  going way beyond how I responded to his arguments.  So I

23  don't think it's appropriate for him to now start

24  talking about how the agreement was entered into it.
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1               If we were going to do that, I

2  could go on for a couple hours here, but I prefer not to

3  do that based on the fact that the Court has limited

4  this discussion to an interpretation of the

5  agreement that sets forth -- the language in the

6  agreement in conjunction with the statutory language.

7       MR. STAAS:  I'm glad to withdraw my remarks if

8  counsel will also withdraw his remarks about it being

9  clear what the intent of the parties was where he's

10  trying to introduce something that seems to be

11  extraneous to the actual document.

12               It's very clear to me that the

13  document does not state -- does not make any designation

14  of amount, duration or both and that he is asking this

15  Court to infer the most unfavorable terms my client to

16  supply the term that it's non-modifiable as to both.

17               The statute was modified, and

18  it's very clear from the fact that the statute used to

19  allow the parties to agree that maintenance would be

20  non-modifiable, and that with this new prevision of the

21  statute that was in place at the time of judgment was

22  entered, the legislature had added this requirement.

23               It wasn't adding this

24  requirement for fun.  It's not to be read at surplusage.
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1  That provision in the statute is required to be read and

2  given effect by the Court.

3               Counsel is correct that I

4  haven't found any case law interpreting that question.

5  This statute is like three-and-a-half years old.  I

6  haven't seen any appellate court decisions on the

7  subject.

8               But it's certainly true that

9  all of the case law he's citing comes from long before

10  the statute was modified.  So the terms of the statute

11  as it's currently written are not being interpreted by

12  those cases.

13       MR. JOENS:  Judge, I want to --

14       THE COURT:  Okay.  Hold on a second.  The

15  magic language is really important.  So I agree with

16  you.  And I think Respondent's argument is compelling,

17  but I don't think it carries the day in this case.

18               In the settlement agreement

19  that we have under Paragraph 2.1, we do have a listing

20  of amount, and we do have a listing of duration.  I

21  think it would be very problematic then in the last

22  paragraph of Section 2.1 if the sentence said said

23  maintenance payments shall be non-modifiable period.

24  But it doesn't.  It goes on to say pursuant to Section
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1  502 (f) of the IMDMA.

2               So I appreciate the ice cream

3  analogy.  So I think here this paragraphs is saying said

4  maintenance payments shall be non-modifiable pursuant to

5  the rules of the ice cream store.  And I think that's

6  more than sufficient.

7               So I disagree with the

8  Respondent's position.  And at this point, am I denying

9  the motion to modify?

10       MR. JOENS:  I think you are, Judge.  I think

11  you're denying his ability to --

12       THE COURT:  Yes.  I'm sorry.  Go ahead.

13       MR. STAAS:  I think what Your Honor is ruling

14  is that you're without authority to modify.

15       THE COURT:  Modify.  Correct.

16       MR. STAAS:  Under the language of the statute.

17       THE COURT:  Right.  We're not going to get to

18  the unconscionability arguments or the change in

19  circumstances certainly.  I am denying the motion to

20  modify.

21       MR. JOENS:  Thank you.

22       MR. STAAS:  On the basis of 502 (f) stricken

23  you have authority to do so, is that correct?

24       THE COURT:  Correct.
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1       MR. STAAS:  Okay.  I understand your ruling,

2  and we'll draw an order.  I just want to make clear,

3  Your Honor, that we then have first I'd like language in

4  there to say that this is a final order and so that we

5  can take it up on appeal.  Because I believe this was

6  intentionally framed as a ruling on a question of law

7  and that we could take it up on appeal.

8       THE COURT:  I agree with you.  So I will grant

9  304 (a) language if that's what's needed here.

10       MR. JOENS:  So it's a final and appealable

11  order?

12       THE COURT:  I believe it is.

13       MR. JOENS:  Then I'll add that language to the

14  order, Judge.

15       MR. STAAS:  Okay.  Then just to continue on,

16  the further steps would be further proceedings I take it

17  to enforce the judgment, the maintenance order?

18       THE COURT:  You must have a rule on file, is

19  that correct, a petition for rule?

20       MR. JOENS:  That the rule has been entered by

21  the Court.

22       THE COURT:  Okay.  You're correct.

23  Procedurally where we were --

24       MR. JOENS:  Right.  And that took place a long
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1  time ago within the two-year period of when the judgment

2  was entered, and then they filed this motion for

3  modification sometime after the two years came and went.

4       THE COURT:  Yes.

5       MR. STAAS:  So that's fine.  I just want to

6  make sure I'm clear as to where we are and where we're

7  going so --

8       THE COURT:  Are there any other dates that are

9  needed at this point?

10       MR. JOENS:  I don't know that there are.  I

11  know that my client wants me to come in, and you had set

12  a temporary amount of $1,500 a month.  She wants me to

13  come in and get more than that from the Respondent which

14  would still be less than what he is ordered to pay

15  pursuant to the terms of the Marital Settlement

16  Agreement that's incorporated into the judgment for

17  dissolution.

18       THE COURT:  That's correct.

19       MR. STAAS:  There are a few things, Your

20  Honor.  Point one we have -- there was a contempt

21  citation -- I'm sorry.  You did cite my client for

22  contempt back in January I believe of 2018.

23       MR. JOENS:  Or December of 2017, one or the

24  other.
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1       MR. STAAS:  Somewhere in there.

2       MR. JOENS:  Right.

3       MR. STAAS:  There was a finding of contempt.

4  The date of January 25th, 2018 rings in my mind, but it

5  may be wrong.  In any event, there was a finding of

6  contempt.  I would like leave to file.  Because there

7  have been subsequent proceedings in which you found that

8  my client simply doesn't have the ability to pay.  So I

9  would like to have leave to file a motion to discharge

10  that, discharge the contempt finding.

11       THE COURT:  I don't think you need leave.

12       MR. STAAS:  No.  But we're going to need

13  future dates because I'm going to -- let me also make

14  another point, Your Honor.  There's another point that

15  has a real practical effect on this case, which is if

16  you're finding that you're without authority to make any

17  modification, we have talked earlier from the bench

18  about possible ways to get our lives back on track here

19  and spreading out the payments over a longer period of

20  time.

21               I would submit that based on

22  the ruling you just made, you would have to find you're

23  without authority to do that, because you can't modify

24  the duration of the obligation.  The practical effect of
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1  that is that we're going to wind up having statutory

2  interest continue to accrue against my client at 9

3  percent.

4       THE COURT:  Correct.

5       MR. STAAS:  And what happens then is he will

6  never even be able to pay the interest that's due and

7  accruing.  So this is -- I don't know how --

8               I just want to make sure I

9  understand that that's your same understanding of what

10  your ruling means that you can't modify the judgment to

11  stretch out the total amount due over a longer period of

12  time.

13       THE COURT:  Unless the parties agree.

14       MR. JOENS:  Judge, that was going to be my

15  point, that it might be something that in a pretrial

16  setting, counsel and I could talk to the Court about in

17  reference to this to resolve this case where she would

18  receive the same amount of money plus the statutory

19  interest and then plus the attorneys fees that are due

20  to me because of the contempt that the Respondent's been

21  found in.

22               But if we agree to stretch it

23  out over a longer period of time the Court certainly has

24  the power -- you could sign such an agreed order.  You'd
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1  probably be happy to do it.  But you do have the power

2  to sign such an order if there's an agreement between

3  the two of us on behalf of our respective clients.

4       THE COURT:  I agree with you.  They may not

5  agree with the terms that you just stated.

6       MR. JOENS:  I'm not going to comment on that

7  at this point, but let me write the order.

8       THE COURT:  We could either take the matter

9  off call, wait for any motions by either party or I

10  could set it for a settlement conference or pretrial.

11       MR. JOENS:  Why don't you set it for status in

12  about 45 days.  In the meantime that will give me a

13  chance to file a motion to get more money for my client

14  than she's getting right now pursuant to the Court order

15  that was entered subsequent to the judgment for

16  dissolution of marriage and perhaps get a petition for

17  attorneys fees on file at the same time.

18       THE COURT:  Sure.

19       MR. JOENS:  Okay.  Very good, Judge.  I'll

20  prepare the order.

21       THE COURT:  Thank you.

22               0o0

23

24
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______________________________________________________________________________ 

2020 IL App (1st) 192116 

No. 1-19-2116 

Fourth Division 
December 3, 2020 

IN THE 
APPELLATE COURT OF ILLINOIS 

FIRST DISTRICT 

) 
In re MARRIAGE OF ) 

) Appeal from the Circuit Court 
BETSY DYNAKO, ) of Cook County. 

) 
Petitioner-Appellee, ) No. 2015 D 002531  

) 
and ) The Honorable 

) David Haracz, 
STEPHEN DYNAKO, ) Judge Presiding. 

) 
Respondent-Appellant. ) 

) 

PRESIDING JUSTICE GORDON delivered the judgment of the court, with opinion. 
Justices Hall and Lampkin concurred in the judgment and opinion. 

OPINION 

¶ 1 The instant appeal arises from respondent Stephen Dynako’s motion to modify the 

maintenance he was ordered to pay to petitioner Betsy Dynako (now known as Betsy Zacate) 

in connection with the dissolution of their marriage. Since their marital settlement agreement 

contained a clause providing that maintenance was nonmodifiable, the trial court found that it 

lacked the authority to modify respondent’s maintenance obligation and, accordingly, denied 

respondent’s motion. Respondent appeals, claiming that the marital settlement agreement did 

not render his maintenance obligation nonmodifiable. For the reasons that follow, we affirm. 
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¶ 2 BACKGROUND 

¶ 3 On March 20, 2015, petitioner filed a petition for dissolution of marriage, alleging that the 

parties had been married in 2000 and had no children. Petitioner was 41 years old and a self-

employed photographer, while respondent was 48 years old and was a vice president at a bank 

and was also a part-time psychotherapist. 

¶ 4 On March 24, 2015, petitioner filed a motion for entry of an agreed order regarding various 

temporary matters, including temporary maintenance for petitioner.1 Petitioner claimed that 

the parties agreed, inter alia, (1) that petitioner be granted exclusive possession of the marital 

residence, (2) that respondent pay petitioner $3741 per month in temporary maintenance, and 

(3) that respondent have access to borrow against his 401(k) and the ability to withdraw up to 

50% of its current value of $170,000. On April 2, 2015, the trial court entered the agreed order. 

¶ 5 On February 8, 2016, the trial court entered a judgment for dissolution of marriage, which 

incorporated a marital settlement agreement entered into by the parties.2 The marital settlement 

agreement set forth provisions for maintenance, as follows: 

“2.1 [Respondent] agrees to pay [petitioner] for her maintenance the sum of 

$5,000.00 (Five Thousand Dollars) per month for FOUR YEARS (48 months). The 

first monthly payment of $5,000.00 shall be paid on the 25th day of the month 

immediately following the entry of this Judgment herein and a like monthly payment 

of $5,000.00 to be paid on the same day each succeeding month thereafter. 

[Respondent] shall continue to pay maintenance to [petitioner] for an additional FOUR 

1 The motion did not set forth the amount of either party’s income at the time. 
2 Neither the marital settlement agreement nor the judgment for dissolution of marriage set forth 

any facts as to the amount of either party’s income at the time. 
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YEARS (a total of 8 years of maintenance shall be paid-in-full) in decreasing amounts 

as follows: 

a) Year 5: $50,000 annually ($4,166 per month); 

b) Year 6: $40,000 annually ($3,333 per month); 

c) Year 7: $30,000 annually ($2,500 per month); 

d) Year 8: $20,000 annually ($1,666 per month). 

Said maintenance payments shall be non-modifiable pursuant to Section 502(f) of 

the Illinois Marriage and Dissolution of Marriage Act. [Respondent] shall make said 

payments to [petitioner] by depositing monies into the jointly held Chase Bank account 

***.” 

¶ 6 On November 7, 2017, petitioner filed a petition for rule to show cause, claiming that 

between May 2017 and October 2017, respondent had paid only $700 in maintenance 

payments, instead of the $30,000 he was required to pay. Petitioner further claimed that 

respondent had the ability to comply with the terms of the dissolution judgment but willfully 

chose not to do so. Respondent did not file a response to the petition for rule to show cause. 

On January 24, 2018, the trial court entered an order finding respondent to be in indirect civil 

contempt for failure to make $43,800 in maintenance payments as of the date of the order, plus 

statutory interest. As part of its findings, the court found that respondent “has not given any 

legally sufficient reasons for failure to comply with said order, even though [he] had, and still 

has, the means to comply with said order, and that [respondent’s] failure to comply with said 

order is willful and contumacious.” The court also ordered respondent committed to Cook 

County jail until he paid at least $10,000 to purge his contempt, with the mittimus stayed until 

the next court date. 

A109

SUBMITTED - 13129484 - August Staas - 4/28/2021 4:19 PM

126835



¶ 7 At the next court date, on March 27, 2018, the trial court entered an order requiring 

respondent to complete a job diary, as well as to remain current on his maintenance payments. 

The court further stayed respondent’s mittimus until the next court date in May. On May 29, 

2018, the court found that, while respondent had been ordered to pay petitioner $10,000 by 

that date, he had paid only $5000. The court continued to require respondent to prepare a job 

diary, and also ordered respondent to prepare a financial affidavit. The court ordered 

respondent to pay $10,000 by the next court date, cautioning that “failure to make said payment 

may result in a body attachment.” 

¶ 8 On June 15, 2018, respondent filed a petition to modify the court’s May 29, 2018, order, 

claiming that he did not have the financial resources to comply with the court’s order because 

he was earning less than $3000 per month working as a “management consultant” and had 

withdrawn all funds from his 401(k) to make his maintenance payments. On July 6, 2018, the 

trial court entered an order ordering respondent to pay petitioner $1500 on the first of each 

month toward his maintenance obligation until further order of the court, and ordered 

respondent to “exercise his fullest efforts on obtaining employment sufficient to meet his 

[maintenance] obligation.” The court also ordered respondent to tender his financial affidavit,3 

and allowed petitioner to conduct discovery as to respondent’s financial condition. On 

September 13, 2018, respondent withdrew his petition to modify the court’s May 29 order. 

¶ 9 On October 18, 2018, the trial court entered an order on the previously-entered rule to show 

cause, finding that “[t]he previous finding of contempt against Respondent remains in full force 

and effect.” The court further ordered that respondent was “under a continuing obligation to 

3 While a notice of service provides that a financial affidavit and job search diary were 
subsequently sent to petitioner, neither of these documents are included in the record on appeal. 
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prepare job diaries and to pay Petitioner at least $1500.00 per month towards Respondent’s 

obligation to pay maintenance to Petitioner. Respondent is also obligated to seek additional 

part-time employment.” 

¶ 10 On December 20, 2018, respondent filed a petition to modify the February 8, 2016, 

judgment for dissolution of marriage by terminating or modifying his maintenance obligation. 

While the marital settlement agreement provided that the maintenance payments were “non-

modifiable pursuant to Section 502(f) of the Illinois Marriage and Dissolution of Marriage 

Act,” respondent claimed that the maintenance obligation was not truly nonmodifiable because 

it did not specifically provide “that the non-modifiability applies to amount, duration, or both.” 

Respondent claimed that a change in circumstances necessitated the modification of his 

maintenance obligation, as he had been without steady income for several years and his 

financial circumstances had “deteriorated to the point of desperation.” Respondent further 

claimed that the maintenance obligation was unconscionable. 

¶ 11 Respondent claimed that, at the time that petitioner filed the petition for dissolution of 

marriage, respondent was without formal employment and was “seeking to build a consulting 

business from scratch.” He further claimed that he had been without steady income for over 

three years, and “his lack of steady employment for such an extended period of time coupled 

with his advancing age has compromised his ability to find employment at a level sufficient to 

support the maintenance obligation.” Respondent claimed that the only “substantial” assets 

awarded to him in the dissolution judgment were his retirement accounts, which had been 

liquidated and turned over to petitioner to be applied towards his maintenance obligation. 

Respondent claimed that his gross income was $3000 per month, of which $1500 was being 

paid to petitioner. Respondent further claimed that he had been “diligently seeking more 
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lucrative employment,” but had been unsuccessful. He had also been seeking “odd jobs” and 

turning over the income from those jobs to petitioner. Respondent claimed that the 

maintenance obligation as written was impossible for him to perform and that petitioner “has 

substantial assets and is well able to earn an income to support herself.” 

¶ 12 Attached to his motion was respondent’s affidavit, in which he averred that in 2014, 

respondent was working in banking, earning approximately $140,000 per year. By March 

2015, he had learned that his job was in jeopardy and feared he was going to lose his job. Since 

he had a master’s degree in pastoral counseling, he believed his “best move forward was to 

develop a career in pastoral counseling.” He left his job at the bank in April 2015, after giving 

notice in March 2015. After leaving his job at the bank, he had earnings of less than $3000 in 

2016 and 2017. Beginning in 2018, he contracted with a not-for-profit agency, earning $3000 

per month “producing transformational educational programs based in spiritual principles.” He 

also performed several “one-off projects,” which earned him an additional $6000. 

¶ 13 Respondent averred that he had been searching for a job in the financial sector that would 

give him earnings equivalent to his former earnings, but had been unsuccessful. He had also 

contacted numerous executive recruiters, all of whom had advised him that it would be difficult 

to place him at the level of his former compensation, as he had been out of the financial sector 

for four years and lacked current experience. Respondent averred that his work with the not-

for-profit had earned him a positive reputation and a number of professional connections, 

leading him to believe that his “most promising prospect for rebuilding a career” was to 

continue working in that sector. 

¶ 14 In response to respondent’s motion, petitioner claimed that the terms of the maintenance 

obligation were expressly made nonmodifiable in the marital settlement agreement. Petitioner 
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also claimed that respondent had been formally employed at the time that petitioner filed her 

petition for dissolution of marriage, contrary to his contention. Petitioner claimed that, at the 

time, she was supportive of respondent’s efforts to build a consulting business, but that her 

support was predicated on respondent being able to continue to support her, as she made clear 

to him. Petitioner claimed that respondent quit his previous job voluntarily, because he was 

unhappy with it, and denied that respondent ever told her that he was about to lose his job. 

Petitioner also claimed that, in the dissolution judgment, respondent was awarded half of the 

funds in his 401(k) and three pension plans, received $17,000 from petitioner for a buyout of 

his interest in the parties’ condominium, and was awarded “various bank accounts, stocks, 

stock options, and other assets in Respondent’s name only which were not specifically known 

to Petitioner at the time of the entry of the parties’ Judgment for Dissolution of Marriage.” 

¶ 15 Petitioner further claimed that, contrary to respondent’s assertion, she suffered from a 

variety of health issues that made it difficult for her to earn an income; she was considered 

disabled by the State of Illinois and received employment assistance from the Illinois 

Department of Rehabilitation Services. Petitioner had not had regular part-time employment 

since Thanksgiving 2018, and had never been employed on a full-time basis. 

¶ 16 On July 25, 2019, the trial court set respondent’s motion for hearing “on the limited 

question of whether the non-modifiability provision of respondent’s maintenance obligation is 

enforceable.” The court further ordered that the question of whether there had been a change 

in circumstances would be reserved pending the court’s ruling on the enforceability of the non-

modifiability provision. 

¶ 17 On September 17, 2019, the parties came before the court for a hearing, and agreed that 

the sole issue before the court was whether the maintenance obligation was modifiable under 
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section 502(f) of the Illinois Marriage and Dissolution of Marriage Act (750 ILCS 5/502(f) 

(West 2018)). After hearing the parties’ arguments, the court found that it “does not have the 

ability to modify Respondent’s obligation to pay Petitioner maintenance as set forth in the 

parties’ Judgment for Dissolution of Marriage entered on February 8, 2016, pursuant to Section 

502(f) of the Illinois Marriage and Dissolution of Marriage Act.” Accordingly, the court denied 

respondent’s motion, further finding that there was no just reason to delay enforcement or 

appeal of the order. 

¶ 18 On October 15, 2019, respondent filed a notice of appeal, and this appeal follows. 

¶ 19 ANALYSIS 

¶ 20 On appeal, we are presented with one question: whether the maintenance obligation in this 

marital settlement agreement is modifiable, even when respondent claims he cannot pay 

through a change in circumstances.4 The answer to this question requires us to interpret the 

language of a statute, namely, section 502 of the Illinois Marriage and Dissolution of Marriage 

Act (Act) (750 ILCS 5/502 (West 2018)), as well as the language of the marital settlement 

agreement.  

¶ 21 “The fundamental objective of statutory construction is to ascertain and give effect to the 

intent of the legislature.” 1010 Lake Shore Ass’n v. Deutsche Bank National Trust Co., 2015 

IL 118372, ¶ 21 (citing Bettis v. Marsaglia, 2014 IL 117050, ¶ 13). “The most reliable indicator 

of legislative intent is the statutory language, given its plain and ordinary meaning.” 1010 Lake 

Shore Ass’n, 2015 IL 118372, ¶ 21 (citing State Building Venture v. O’Donnell, 239 Ill. 2d 

4 While our background section set forth the claims made by the parties below concerning the 
purported change in circumstances, as noted, the parties and the court agreed that the legal issue regarding 
modifiability would be resolved prior to considering any evidence as to changed circumstances. 
Accordingly, any evidence or argument concerning that issue is not contained in the record on appeal and 
we make no comment as to whether respondent would be able to prevail on such a claim. 
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151, 160 (2010)). “A reasonable construction must be given to each word, clause, and sentence 

of a statute, and no term should be rendered superfluous.” 1010 Lake Shore Ass’n, 2015 IL 

118372, ¶ 21 (citing Slepicka v. Illinois Department of Public Health, 2014 IL 116927, ¶ 14). 

“ ‘[W]hen statutory language is plain and certain the court is not free to give it a different 

meaning.’ ” Kalkman v. Nedved, 2013 IL App (3d) 120800, ¶ 12 (quoting In re Estate of 

Hoehn, 234 Ill. App. 3d 627, 629 (1992)). “[A] court may not depart from the plain statutory 

language by reading into it exceptions, limitations, or conditions not expressed by the 

legislature.” Kalkman, 2013 IL App (3d) 120800, ¶ 12 (citing In re Estate of Ellis, 236 Ill. 2d 

45, 51 (2009)). The interpretation and applicability of legislation are questions of law that are 

reviewed de novo. Lewis v. Lead Industries Ass’n, 2020 IL 124107, ¶ 36. De novo 

consideration means we perform the same analysis that a trial judge would perform. XL 

Specialty Insurance Co. v. Performance Aircraft Leasing, Inc., 2019 IL App (1st) 181031, ¶ 

62. 

¶ 22 Additionally, a marital settlement agreement is construed in the same manner as any other 

contract, and a court must ascertain the parties’ intent from the language of the agreement. 

Blum v. Koster, 235 Ill. 2d 21, 33 (2009). The interpretation of a marital settlement agreement 

is also reviewed de novo as a question of law. Blum, 235 Ill. 2d at 33. 

¶ 23 Respondent first claims that the language in the marital settlement agreement was 

insufficient to render the maintenance obligation nonmodifiable under the Act. However, 

before considering the merits of respondent’s argument, we must first determine the version of 

the Act that applies. The Act has undergone substantial amendment over the last several years 

and, in fact, section 502, the section that governs marital settlement agreements, was amended 
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during the pendency of the parties’ dissolution proceedings.5 The version that was in effect at 

the time of the filing of the petition for dissolution of marriage provided, in subsection (f): 

“Except for terms concerning the support, custody or visitation of children, the 

judgment may expressly preclude or limit modification of terms set forth in the 

judgment if the agreement so provides. Otherwise, terms of an agreement set forth in 

the judgment are automatically modified by modification of the judgment.” 750 ILCS 

5/502(f) (West 2014). 

¶ 24 However, section 502 was amended by Public Act 99-90, which became effective on 

January 1, 2016. 750 ILCS 5/502 (West Supp. 2015). This amendment changed subsection (f) 

to provide:

 “Child support, support of children as provided in Section 513 after the children attain 

majority, and parental responsibility allocation of children may be modified upon a 

showing of a substantial change in circumstances. The parties may provide that 

maintenance is non-modifiable in amount, duration, or both. If the parties do not 

provide that maintenance is non-modifiable in amount, duration, or both, then those 

terms are modifiable upon a substantial change of circumstances. Property provisions 

of an agreement are never modifiable. The judgment may expressly preclude or limit 

modification of other terms set forth in the judgment if the agreement so provides. 

Otherwise, terms of an agreement set forth in the judgment are automatically modified 

by modification of the judgment.” 750 ILCS 5/502(f) (West Supp. 2015). 

5 We note that, since the entry of the judgment of dissolution, section 502 has been amended 
twice more, with the most recent amendment becoming effective January 1, 2018. See 750 ILCS 5/502 
(West 2016); Pub. Act 100-422 (eff. Jan. 1, 2018). 
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This is the version of the Act that was in effect at the time of the entry of the judgment for 

dissolution. Thus, prior to considering the merits of respondent’s arguments, we must first 

determine which version of the Act applies—the version in effect at the time of the filing of 

the petition or the version in effect at the time of the entry of the judgment for dissolution of 

marriage. 

¶ 25 Section 801 of the Act, which was also amended as part of Public Act 99-90, discusses 

applicability of the Act to proceedings in various stages of completion. 750 ILCS 5/801 (West 

Supp. 2015). Courts have used this section to determine whether the prior version of the Act 

governs, or whether the new version of the Act is applicable.6 See, e.g., In re Marriage of 

Kasprzyk, 2019 IL App (4th) 170838, ¶ 38 (finding new Act applicable); In re Marriage of 

Benink, 2018 IL App (2d) 170175, ¶ 29 (finding prior version of Act applicable); In re 

Marriage of Carstens, 2018 IL App (2d) 170183, ¶ 29 (finding new Act applicable); In re 

Marriage of Ruvola, 2017 IL App (2d) 160737, ¶ 13 (finding new Act applicable). As relevant 

to the instant case, section 801(b) provides that “[t]his Act applies to all pending actions and 

proceedings commenced prior to its effective date with respect to issues on which a judgment 

has not been entered.” 750 ILCS 5/801(b) (West Supp. 2015). As noted, the petition for 

dissolution of marriage was filed on March 20, 2015, prior to the January 1, 2016, effective 

date of the amendment. However, the judgment for dissolution of marriage was entered on 

February 8, 2016, after the effective date of the amendment. Since “a judgment [had] not been 

6 As noted, the Act has been further amended since the amendment at issue. However, when we 
refer to the “new” or “amended” Act, we refer to the version of the Act that was effective January 1, 
2016. 
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entered” prior to the effective date of the amended Act, under section 810(b), the new Act 

controls.7 750 ILCS 5/801(b) (West Supp. 2015). 

¶ 26 We turn, then, to consideration of the requirements of section 502(f) of the Act, as 

applicable to the case at bar. As noted, section 502(f) provides, in relevant part, that “[t]he 

parties may provide that maintenance is non-modifiable in amount, duration, or both. If the 

parties do not provide that maintenance is non-modifiable in amount, duration, or both, then 

those terms are modifiable upon a substantial change of circumstances.” 750 ILCS 5/502(f) 

(West Supp. 2015). The marital settlement agreement in the case at bar provided: 

“2.1 [Respondent] agrees to pay [petitioner] for her maintenance the sum of 

$5,000.00 (Five Thousand Dollars) per month for FOUR YEARS (48 months). The 

first monthly payment of $5,000.00 shall be paid on the 25th day of the month 

immediately following the entry of this Judgment herein and a like monthly payment 

of $5,000.00 to be paid on the same day each succeeding month thereafter. 

[Respondent] shall continue to pay maintenance to [petitioner] for an additional FOUR 

YEARS (a total of 8 years of maintenance shall be paid-in-full) in decreasing amounts 

as follows: 

a) Year 5: $50,000 annually ($4,166 per month); 

7 We note that, in In re Marriage of Cole, 2016 IL App (5th) 150224, ¶ 9, the court found that 
amended maintenance guidelines did not apply to a case in which the marriage, separation, and 
dissolution hearing all occurred prior to the amendment’s effective date and the only action that occurred 
after the effective date was the actual entry of the judgment itself. However, in the case at bar, the parties 
entered into the marital settlement agreement, and came before the court for a hearing on the dissolution 
petition, after the January 1, 2016, effective date of the amendment at issue. Additionally, we must note 
that Cole did not include any discussion of section 801 of the Act or its impact on the issue and that at 
least one court has reached the opposite conclusion on similar facts based on the application of section 
801. See Ruvola, 2017 IL App (2d) 160737, ¶ 13 (“We note first that the trial court was correct to apply 
the amendments to the [Act] that became effective on January 1, 2016. [Citation.] The amendments 
became effective after the closing of proofs in this case but before the judgment was rendered. 
[Citation.]”). 
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b) Year 6: $40,000 annually ($3,333 per month); 

c) Year 7: $30,000 annually ($2,500 per month); 

d) Year 8: $20,000 annually ($1,666 per month). 

Said maintenance payments shall be non-modifiable pursuant to Section 502(f) of 

the Illinois Marriage and Dissolution of Marriage Act. [Respondent] shall make said 

payments to [petitioner] by depositing monies into the jointly held Chase Bank account 

***.” (Emphasis added.) 

We must determine whether the above language renders respondent’s maintenance obligation 

nonmodifiable under the amended section 502(f). 

¶ 27 Respondent contends that, because the marital settlement agreement did not expressly state 

that his maintenance obligation was “non-modifiable in amount, duration, or both” (750 ILCS 

5/502(f) (West Supp. 2015)), then it was modifiable, despite the fact that the agreement 

expressly states that the obligation is nonmodifiable. In other words, respondent’s argument is 

that the words “amount, duration, or both” must appear in the agreement in order to render the 

obligation nonmodifiable. We do not find this argument persuasive. 

¶ 28 We note that it does not appear that this language has been interpreted by our courts since 

it was added to the Act, nor have we discovered any legislative history explaining why the 

language of section 502(f) was amended. Accordingly, we consider this issue as one of first 

impression. Respondent’s position is that the amendment imposed a new requirement in order 

to render a maintenance obligation nonmodifiable: that the agreement expressly provide that 

the obligation is nonmodifiable as to amount, duration, or both. However, comparing the 

original version and the amended version reveals no such thing. 

¶ 29 As noted, the original version of section 502(f) provided: 
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“Except for terms concerning the support, custody or visitation of children, the 

judgment may expressly preclude or limit modification of terms set forth in the 

judgment if the agreement so provides. Otherwise, terms of an agreement set forth in 

the judgment are automatically modified by modification of the judgment.” 750 ILCS 

5/502(f) (West 2014). 

Under this version, the only limitations on the parties’ ability to modify a judgment were (1) 

that child-related provisions could not be made nonmodifiable, and (2) that the parties could 

“expressly preclude or limit modification of terms set forth in the judgment.” 750 ILCS 

5/502(f) (West 2014). 

¶ 30 The amended version went into further detail, specifically addressing several types of terms 

commonly included in marital settlement agreements: 

“Child support, support of children as provided in Section 513 after the children attain 

majority, and parental responsibility allocation of children may be modified upon a 

showing of a substantial change in circumstances. The parties may provide that 

maintenance is non-modifiable in amount, duration, or both. If the parties do not 

provide that maintenance is non-modifiable in amount, duration, or both, then those 

terms are modifiable upon a substantial change of circumstances. Property provisions 

of an agreement are never modifiable. The judgment may expressly preclude or limit 

modification of other terms set forth in the judgment if the agreement so provides. 

Otherwise, terms of an agreement set forth in the judgment are automatically modified 

by modification of the judgment.” 750 ILCS 5/502(f) (West Supp. 2015). 

Thus, the new version (1) specified the circumstances under which child-related provisions 

could be modified and (2) provided that property provisions were never modifiable. 750 ILCS 
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5/502(f) (West Supp. 2015). Additionally, as relevant to the instant appeal, the new version 

specifically addressed maintenance, providing that the parties could agree (1) that maintenance 

was nonmodifiable in amount, (2) that maintenance was nonmodifiable in duration, or (3) that 

maintenance was nonmodifiable in both amount and duration. 750 ILCS 5/502(f) (West Supp. 

2015).8 In other words, the maintenance provision allowed the parties to make maintenance as 

a whole nonmodifiable or to select a single aspect of the obligation to make nonmodifiable. If 

the parties did not agree that maintenance was nonmodifiable, either in whole or in part, then 

maintenance was modifiable upon a substantial change of circumstances. 750 ILCS 5/502(f) 

(West Supp. 2015). 

¶ 31 In the case at bar, the clear language of the marital settlement agreement shows that the 

parties intended that respondent’s maintenance obligation be nonmodifiable under section 

502(f). The agreement set forth a schedule of payments to be made over eight years, and 

expressly provided that “[s]aid maintenance payments shall be non-modifiable pursuant to 

Section 502(f) of the Illinois Marriage and Dissolution of Marriage Act.” We cannot imagine 

a clearer expression of an intent to make the obligation nonmodifiable—not only did the 

agreement expressly provide that the obligation was nonmodifiable, but it cited the applicable 

provision of the Act. 

¶ 32 Respondent’s contention that the agreement was required to expressly include the terms 

“amount, duration, or both” has no support in the language of the statute. If the legislature had 

intended that the parties were required to specifically state whether the nonmodifiability 

applied to amount, duration, or both, it certainly could have said so. Indeed, it included such a 

8 The new version also kept in place the catchall provision that the parties could expressly 
preclude or limit modification of other terms set forth in the judgment. 750 ILCS 5/502(f) (West Supp. 
2015). 
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requirement in the very same section: section 502(f) provides that the dissolution judgment 

“may expressly preclude or limit modification of other terms set forth in the judgment if the 

agreement so provides.” 750 ILCS 5/502(f) (West Supp. 2015). Instead, it is clear that the 

legislature was intending to provide parties with more flexibility as to maintenance provisions, 

allowing them to make portions of the obligation nonmodifiable while leaving others 

modifiable. There is nothing to suggest that the failure to specifically designate that the 

nonmodifiability applied to the maintenance obligation as a whole renders the obligation 

modifiable. This would be the height of exalting form over substance—because the parties 

failed to use the magic words, the obligation would become modifiable even despite a clear 

expression that they intended it to be nonmodifiable. There is no suggestion that the legislature 

intended such a result, and we will not infer it from the language of the amended Act. In the 

absence of any evidence that the nonmodifiability was intended to apply to only one aspect of 

the maintenance obligation, the trial court properly determined that the parties intended that 

the entire maintenance obligation was nonmodifiable. Consequently, the trial court properly 

denied respondent’s motion to modify the judgment. 

¶ 33 CONCLUSION 

¶ 34 The trial court’s denial of respondent’s motion to modify the dissolution judgment is 

affirmed, where the language of the marital settlement agreement provided that the 

maintenance obligation was nonmodifiable under section 502(f) of the Act, and where there is 

nothing to suggest that the nonmodifiability provision was intended to apply to only one aspect 

of the maintenance obligation. 

¶ 35 Affirmed. 
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