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NATURE OF THE CASE

This appeal involves several matters of first impression regarding 740 ILCS 57 et
seq., the Drug Dealer Liability Act (“DDLA™). This cause of action is brought by minor
Noah Wingert (“Plaintiff”) and arises out of the death of his father Michael Neuman
(“Michael”) by cocaine and heroin overdose on June 9, 2012. On September 10, 2013,
Cassandra Lee Wingert (“Cassandra”), as Special A&ministrator of the Estate of Michael
William Neuman, filed suit against Kevin Jatczak (“Kevin”). R. C25-28. After substantial
motion practice, on October 13, 2015, Noah Wingert, a minor, by his mother and next
friend, Cassandra Lee Wingert, filed his Fourth Amended Complaint alleging liability
against Patsy Hradisky, as Special Administrator of the Estate of Kevin Jatczak
(“Defendant”), Julie Holda (“Julie”) and Simone Holda (“Simone”) pursuant to the
DDLA. R. C306-15. On March 10, 2016, Defendant filed a 2-615 Motion to Dismiss
Plaintiff’s Fourth Amended Complaini, which argued that the DDLA was
unconstitutional. R. C349-C373. On May 4, 4016, the Honorable Judge Gillespie ordered
that 740 ILCS 57/25(b)(2) was unconstitutional as violating due process and severed
from the DDLA. R. C399. Thus, Plaintiff was allowed to proceed under 740 ILCS
57/25(b)(1) only. fd On June 13, 2017, Plaintiff filed his Fifth Amended Complaint at
Law, which was identical to the Fourth Amended Complaint at Law, except that it
preserved Count I from his Second and Third Amended Complaints for purposes of
appeal. R. C256. On September 30, 2017 Defendant filed her Motion for Summary
Judgment on Count I of Plaintiff’s Fifth Amended Complaint, which argued that Plaintiff
failed to present any evidence that Kevin provided the drugs that caused Michael’s fatal

overdose. R. C530-36 (excluding exhibits). Plaintiff responded by arguing, in part, that
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740 ILCS 57/25(b)(1) does not require Plaintiff to prove Defendant provided drugs on the
date of death. R. C721-32. On December 5, 2017, the Honorable Judge Gillespie entered
an order: (1) granting Defendant’s Motion for Summary Judgment finding no genuine
issue of material fact as to whether Defendant proximately caused Michael’s overdose,
(2) dismissing Co-Defendants Julic and Simone without prejudice, and (3) staying
enforcement of the order until January 3, 2018 and finding the order final and appealable
as of that date. R. C746. On January 19, 2018 Plaintiff timely filed his notice of appeal.
R. C747, On February 2, 2018, this Honorable Court remanded this matter to the circuit
court of Cook County for the limited purpose of making and recording findings in
compliance with Supreme Court Rule 18. R. C758. On March 6, 2018, the Honorable
Judge Gillespie entered a Corrected Memorandum Opinion and Judgment Order setting
forth his finding that 740 ILCS 57/25(b)(2) was unconstitutional as violating due
process. R. C776-92.

JURISDICTIONAL STATEMENT

This appeal is brought pursuant to Illinois Supreme Court Rule 302(a). This Court
has original jurisdiction because it is an appeal from a final judgment in a case in which a
statute of the state of Illinois has been held invalid. This appeal was timely filed on
January 19, 2018. R. C747. The circuit court entered final judgment on December 5,
2017, but stayed enforcement of the order until January 3, 2018. R. C746. On May 4,
2016, the circuit court found 740 I1.CS 57/25(b)(2) unconstitutional, R. C399.

ISSUES PRESENTED FOR REVIEW

1. Did the circuit court err in ruling that 740 IL.CS 57/25(b)(2) was unconstitutional?
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2. Did the circuit court err in ruling that 740 ILCS 57/25(b)(1) required Plaintiff to

prove Defendant’s conduct was a proximate cause of death?

STATUTES AND ORDINANCES INYOLVED

740 ILCS ILCS 57/1 et seq. 1995 ILL. ALS 293, 1995 Ill. Laws 293, 1995 ILL.
P.A. 293, 1995 ILL. HB 153 (produced in its entirety in Plaintiff’s appendix).

STATEMENT OF FACTS

Cassandra provided a deposition in this matter and testified as follows. She is the
Plaintiff’s mother. R. C606, P. 5 L. 14-16. Plaintiff is 8 years old and was born on
December 12, 2008. R. C606, P. 5, L. 21-24, Plaintiff is the son of Michael, who is the
decedent in this action. R. C606, P. 5, L. 17-20. Plaintiff was three years old when
Michael passed away. R. C624, P. 78, L. 1-3. Michael was twenty two years old when he
passed away. R. C632, P. 109, L. 15-16. Prior to his death, Michael was a stay at home
father because Cassandra wés going to school. R. C632, P. 109, L. 22- P, 110, L. 1. Julie
and Michael’s mother, Candy Neuman (Candy), were very good friends, R, C611, P. 24,
L. 4-8. Julie was Simone’s mom and Kevin’s girlfriend. R. C631, P. 107, L. 23. Simone,
Kevin, and Julie lived at 3249 S. Oak Park Ave., Berwyn, IL. R. C633, P, 112, .. 20— P,
113, L. 1; C612, P. 28, L. 18 — P. 29, L. 1 (defining “residence™).

Cassandra knew that Michael purchased prescription drugs and cocaine from
Kevin because she watched Michael “walk in the house and return with less money and
more drugs.” R. C615, P. 41, L. 1 -21. Cassandra heard Simone state he needed to go

downstairs to get drugs from Kevin. R. C616, P. 44, L. 21 - P. 45, L. 21. Cassandra had
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knowledge Simone received cocaine from Kevin based on Simone statements and seeing
Simone go downstairs and come back up with cocaine. R. C616, P. 47, L. 2-6; R. C620,
P.62,L.19 - P. 63, L.1. She never witnessed Kevin hand cocaine to Simone. R. C616, P.
47, L. 1. Cassandra witnessed Simone sell cocaine to Michael. R. 617, P. 48, L. 1-5.
Cassandra overheard arguments between Michael and Simone about owing money for
drugs. R. C620, P. 62, L. 4-14. Cassandra considered Kevin the brains of the operation
because he had access to prescription drugs and cocaine and would give drugs to Simone
to distribute, R, C621, P. 67, L. 2 — 22. Cassandra witnessed dozens of drug transactions
at the residence during which people would come upstairs and give Simone money, and
Simone return with drugs that he would give to the customer after taking money
downstairs. R. C631,P. 104, L. 6 — P. 105, L. 10.

Candy provided a deposition in this matter and testified as follows. Candy first
noticed that Michael was using drugs other than marijuana in approximately 2010 or
2011.R. C644 P. 17, L. 17-18. In late 2011, Julie, Candy, and Kevin were together at the
dining room table playing cards and doing cocaine. R. C647, P. 29, L. 17-21. Julie,
Candy and Kevin were downstairs and Michael, Simone and two other individuals were
upstairs. R. C647, P. 30, L. 1-8. Simone lived in the upstairs portion of Kevin’s house. R.
Co651, P. 44, L. 10 — P. 45, L. 3. While playing cards, Candy witnessed Kevin receive a
phone call from Simone. R. C647, P. 30, L. 12-16. Thereafter, Kevin hung up and “said
["11 be right back” and proceeded to retrieve a tinfoil wrapped package from his room and
carry it upstairs. R. C647, P. 30, L. 18 — P. 31, L. 1. Candy could hear constant foot
traffic begin upstairs within half an hour of Kevin transporting the package. R. C655, P.

60, L. 7-23. That evening, Candy witnessed Kevin give Michael a line of cocaine. R.
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C658, P. 73, L. 6-9. Later still that evening, Candy heard Kevin state: “I’'m not bringing
up no more stuff, and he’s not coming down. So I’'m not answering the phone. I'm tired.”
R. C648, P. 33, L. 16-18. Kevin stated he didn’t want to go back upstairs because “I don’t
need 5-0 here.” R. C661, P. 86, L. 1-3. Kevin has provided Candy with cocaine on four or
five occasions. R. C661, P. 86, L. 9.

Ricky Garcia (Ricky) also provided testimony in this matter. On one occasion a
year before Michacl’s death, Kevin provided cocaine to Ricky, Simone and another
individual. R. C672, P. 10, L. 2-6. On another occasion, Ricky and Michael purchased
$40 worth of cocaine from Kevin. C673, P. 14, L. 18 — P. 15, 1. 3. On a separate
occasion, Ricky saw Kevin open the front door and let Michael in, and Michael returned
with drugs. R. C675, P. 23, L. 6-13. Michael was “messed up” the whole year prior to his
death. R. C675, P. 21, L. 3-9. Michael would lie to Ricky about needing money for
Plaintiff, but would use the money to pay Kevin for drugs. R. C677, P. 31 L. 20 — C678,
P.32,L. 17.

Detective Nicholas Schiavone testified about his investigation into Michael’s
death. Detective Schiavone is a detective for the Berwyn Police Department and was
assigned to the criminal investigations unit in 2008. R. C691, P. 6, L. 15-17. Detective
Schiavone was called to MacNeal Hospital on June 9 at 11:19 a.m. to investigate a young
deceased male. R. C693, P.12, .. 14 — P. 13, L. 15. Andrew Costanzo told Detective
Schiavone that he brought Michael to the hospital because Simone refused to call an
ambulance. R. C695, P. 23, L. 1-5. Andrew Costanzo stated that Simone had come to the
hospital with him, but had left the scene. R. C695, P. 23, L.. 8-11. Simone told Detective

Schiavone that Michael had died at his residence on the morning of Michael’s death, R.
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C696, P. 26, .. 5-22. During the investigation, Simone admitted to being a drug dealer of
crack cocaine and heroin. R. C700, P. 42, 1.. 10-15. On the night of his death, Francisco
Garcia told Detective Schiavone that Michael was “chain srﬁoking” crack cocaine. R.
C702-03, P. 51, L. 10 — P. 52, L. 14. A crack pipe was found at Simone’s residence the
morning after Michael’s death. R. C709, P, 76, L. 17 - P. 77, L. 2. Michael died as a
result of opiate and cocaine intoxication. R. C705, P. 60, L. 4-15.

STANDARD OF REVIEW

The appropriate standard of appellate review for ruling on summary judgments is
de novo. Outboard Marine Corp. v. Liberty Mutual Insurance Co., 154 111.2d 90, 102
(1992).

The standard of review for dismissal pursuant to either Section 2-619 or 2-615 of
the Illinois Code of Civil Procedure is de novo. N. Trust Co. v. County of Lake, 353
I11.App.3d 268, 275 (2d Dist. 2004).

ARGUMENT

On January 1, 1996, the Drug Dealer Liability Act 740 ILCS 57/1 et seq. (DDLA)
became effective. The DDLA was enacted to shift the tremendous societal costs of the
illegal drug market from its victims to those who profit off it because our common law
did not provide victims with a meaningful source of recovery. 740 ILCS 57/5. The
remarkable feature of the DDLA is that it imposes liability on the basis of market
participation instead of breaching a duty to an individual drug user. 740 ILCS 57/10(9).
Undoubtedly, the liability scheme crafted by our legislature is a significant departure

from the remedies available under the common law. However, our legislature believed
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this departure was necessary because of the vast resources our community expends in our
futile effort to overcome the burdens imposed by this illegal market. 740 ILCS 57/10.

The DDLA provides plaintiffs with two alternative means of proving a

defendant’s participation in the illegal drug market. 740 TLCS 57/25(b). First, a plaintiff
may recover damages from a defendant who knowingly distributed, or knowingly
participated in the chain of distribution of, an illegal drug that was actually used by the
individual drug user. 740 ILCS 57/25(b)(1) (the “Direct Liability Provision™). Second, a
plaintiff may recover damages from a person who knowingly participated in the illegal
drug market if the plaintiff can prove three elements: (1) the place of illegal drug activity
by the individual drug user is within the illegal drug market target community of the
defendant; (2) the defendant’s participation in the illegal drug market was connected with
the same type of illegal drug used by the individual drug user; and (3) the defendant
participated in the illegal drug market at any time during the individual drug user’s period
of illegal drug use. 740 ILCS 57/25(b)(2) (the *Area Liability Provision™).

The Honorable Judge Gillespie erred in granting Defendant summary judgment
because: (1) the Legislature Constitutionally exercised its police power when enacting the
Area Liability Provision, and (2) the Direct Liability Provision does not require Plaintiff

to prove that Defendant’s conduct was a proximate cause of death.

L The Legislature Constitutionally Exercised [ts Police Power When
Enacting The Area Liability Provision

The Legislature constitutionally exercised its police power when enacting the
Area Liability Provision because it was reasonably necessary to achieve the goal of
providing an appropriate civil remedy to victims of the illegal drug market and deterring

participation in the illegal drug market. The Due Process Clause of the Fourteenth
7
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Amendment provides that no state shall “deprive any person of life, liberty, or property
without due process of law.” U.S. Const. amend. XIV, s 1. Similarly, the Illinois
Constitution provides: “No person shall be deprived of life, liberty or property without
due process of law.” Ill. Const. of 1970 art. I, s 2. The Illinois Supreme Court applies
decisions of the United States Supreme Court based on federal constitutional provisions
to the construction of comparable provisions in the State Constitution. People v. Levin,
623 N.E.2d 317 (T1l. 1993).

In order to constitute a valid exercise of the police power, a statute must bear a
reasonable relationship to the public interest sought to be protected and the means
adopted must be a reasonable method of accomplishing the chosen objective. Opyt’s
Amoco, Inc. v. S. Holland, 149 111.2d 265, 269-70 (1992)(citing Crocker v. Finley, 99
[11.2d 444 (1984)). Due process requirements prevent the arbitrary and unreasonable
exercise of the police power. Opyt’s Amoco Inc., 149 11.2d at 270 (citing Illinois
Gamefowl Breeders Association v. Block, 75 T11.2d 443, 453 (1979)). Once the legislature
identifies a problem and enacts Jegislation to protect and promote the general welfare of
its citizens, the legislature is presumed to be a valid exercise of the police power. /d.
Nevertheless, it remains within the province of the court to determine whether the police
power was properly exercised. Opyt’s Amoco, Inc., 149 11l.2d at 270 (citing Figura v.
Cummins, 4 111.2d 44, 49 (1954)).

This Honorable Court affords substantial deference to legislative enactments
because the formulation and implementation of public policy are principally legislative
functions. This statute carries a strong presumption of constitutionality under Illinois law.

People v. McCarty, 223 111.2d 109, 135 (2006). The party challenging a statute must
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clearly establish that it violates the constitution. People v. Johnson, 225 111.2d 573, 584
(2007). If it 1s reasonably possible to uphold the constitutionality of a statute, a court
must do so. Napleton v. Village of Hinsdale, 229 111.2d 296, 306-07 (2008). Thus, this
Honorable Court cannot nullify a legislative enactment merely because it is considered
unwise or offends the public welfare. Roselle Police Pension Board v. Village of Roselle,
232 111.2d 546, 558 (2009).
Here, the Area Liability Provision does not cause due process concerns because:
(1) the Area Liability Provision’s abolishment of the causation requirement is
constitutional because Defendant does not have a vested right in the proximate cause
element of a traditional negligence claim; (2) the trial court’s reliance on Swmith v. Eli
Lilly & Co. is misplaced because this Court’s decision did not analyze the scope of our
Legislature’s police power; (3) the Legislature’s use of congressional districts was
reasonable and is not a statutory presumption; (4) the DDLA’s criminal conviction
statutory presumption is constitutional because it is rebuttable and merely establishes
Plaintiff’s prima facie case; and (5) any unconstitutional portions of the Area Liability
Provision are severable.
A. The Area Liability Provision’s Abolishment of the Causation
Requirement Is Constitutional Because Defendant Does Not Have a

Yested Right in the Proximate Cause Element of a Traditional Negligence
Claim

The Area Liability Provision’s abolishment of the common law proximate cause
requirement is a constitutional exercise of the legislature’s police power because it was
reasonably necessary to achieve the goals of providing an appropriate civil remedy to

victims of the iliegal drug market and deterring participation in the illegal drug market.
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This Honorable Court has never considered individuals to have a vested right in
common Jaw rules governing negligence actions such that the Due Process Clause
prevents abolishment of common law remedies or requirements. See Moushon v. Nat 'l
Garages, Inc., 9 T11.2d 407, 412 (1956)(Workmen’s Compensation Act’s abolishment of
certain common law defenses and remedies was a reasonable exercise of legislature’s
police power), appeal dismissed 354 U.S. 905 (1957); Garrity v. Eiger, 272 1ll. 127
(1916)(Dram Shop Act’s imposition of liability on landlords renting to liquor vendors
reasonable exercise of police power). In addition, courts around the country have
commonly rejected due process challenges to statutes that alter or abolish common law
remedies or requirements, such as dram shop acts and workmen’s compensation acts. See
N. Reitner, Dollars for Victims of a “Victimless” Crime: A Defense of Drug Dealer
Liability Acts, 15 J. L. & Pol’y 1329 (Lexis 2018); See e.g. Shaw v. Salt River Valley
Water Users Ass'n, 69 Ariz. 309 (1950); Khoury v. Carvel Homes South, Inc., 403 S0.2d
1043 (Fla. Dist. Ct. App. 1981), cert. denied, 412 So.2d 467 (Fla. 1982); Walters v.
Blackledge, 220 Miss. 485 (1954); Pierce v. Albanese, 144 Conn. 241 (1957), cert.
denied, 355 U.S. 15 (1957); Berholf v. O'Reilly, 74 N.Y. 509, 517 (1878); Kennedy v.
Garrigan, 121 N.W. 783 (S.D. 1909). Thus, the enactment of dram shop statutes and
workers’ compensation laws, together with the Supreme Court’s repeated decisions to
deny certiorari to cases permitting market share liability, provide a sound basis for the
constitutionality of the Area Liability Provision’s relaxation of the traditional proximate
cause requirement. See Sindell v. Abbott Labs, 607 P.2d 924 (Cal. 1980), cert. denied,

449 U.S. 912 (1980); Hymowiiz v. Eli Lilly & Co., 539 NE2d 1069 (N.Y. 1989), cert

10
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i denied, 493 U.S. 944 (1989); Collins v. Eli Lilly Co., 324 N.W.2d 37 (Wis. 1984), cert.
denied, 469 U.S. 826 (1984).

Workers” compensation statutes serve as an example of how legislatures may
constitutionally modify or abolish specific fundamentals of tort liability. Like the DDLA,
these acts were enacted to remedy the common law’s inability to provide redress for
injured workers. N. Reitner, 15 I. L. & Pol’y at 1364. Under the common law, employees
were generally unable to receive adequate awards for injuries resulting from their
employer’s breach of duty because of the “unholy trinity” of defenses available to
defendants: contributory negligence, assumption of risk, and the fellow servant rule. /d
(citing W. Page Keeton et. al., PROSSER AND KEETON ON THE LAW OF TORTS, §
30, at 164-65 (5th ed. 1984). It followed that many industrial injuries went
uncompensated, thereby forcing the employee, the least capable individual, to bear the
resulting financial burden. N. Reitner, 15 I. L. & Pol’y at 1364 (citing Page Keeton et. al.
§ 30 at 568). The common law’s inability to impose liability onto employers induced
extremely poor working conditions, inhumane practices, and most significantly, a lack of
an incentive for employers to improve their work environments. N. Reitner, 15 J. L. &
Pol’y at 1364 (citing Page Keeton et. al. § 30 at 573). Courts waited for legislatures to
enact a change in the common law’s rules for injured employees and have commonly
rejected due process challenges to these acts abolishment of defenses and remedies
available under the common law. See e.g. Shaw, 69 Ariz. 309 (1950); Khoury v. Carvel
Homes South, Inc., 403 So.2d 1043 (Fla. Dist. Ct. App. 1981), cert. denied, 412 So.2d
467 (Fla. 1982); Walters v. Blackledge, 220 Miss. 485 (1954)(holding that Mississippi

Workers’ Compensation Law does not violate Due Process Clause despite abrogating

11
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right to bring suit for personal injury and subjecting employers to liability in the absence
of neglect or fault).

Workers® compensation statutes parallel the DDLA on statutory and public policy
levels. Under these statutes, an employer is subject to liability for injuries arising out of
his enterprise, regardless of whether he or the injured employee was negligent. N.
Reitner, 15 I. L. & Pol’y at 1365 (citing Page Keeton et. al. § 80 at 568). Thus, both
workers’ compensation laws and the DDLA deviate from the common law’s causation
requirement in order to allow plaintiffs to overcome the obstacles of recovery that
otherwise permit negligent defendants to avoid liability. /d. Compellingly, both workers’
compensation statutes and the DDLA create an incentive for defendants to refrain from
tortious conduct. /d In the same way that workers’ compensation laws were enacted to
make working conditions safer, the DDLA represents an effort to decrease the prevalence
of illegal drugs. /d Workers’ compensation acts rest on the theory that damages paid to
injured employees should be absorbed by the employer as a cost of production, much like
the servicing of machinery or other operating costs. N. Reitner, 15 J. L. & Pol’y at 1366
(citing Page Keeton et. al. § 80 at 573). As the employer assumes these costs, he
eventually passes them onto the consumer in the form of higher prices. Id. Similarly, the
DDLA has the potential to drive drug dealers’ production costs upward by subjecting
them to liability for their conduct, thereby raising the cost of illegal drugs for consumers.
Id.

This Honorable Court has held that the Illinois Workmen’s Compensation Act’s
abolishment of common law remedies and defenses was a reasonable exercise of the

legislature’s police power for the promotion of the general welfare because one does not

12
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have a vested right in the common law rules governing negligence actions. Moushon, 9
111.2d at 412; See also Grand T.W.R. Co. v. Industrial Com., 291 11l. 167, 175 (1919). In
Grand T.W.R. Co., this Honorable Court was asked to decide whether our state’s
Workman’s Compensation Act violated the Due Process Clause because it created
liability without fault. /d at 174, This Honorable Court held that the legislature had
constitutionally exercised its police power in abolishing common law principles to hold
non-negligent employers liable for their employee’s injuries. /d. at 174-75. In evaluating
the statute’s constitutionality, this Honorable Court declared that the proper test was not
whether the statute did objectionable things, but rather whether there is any reasonable
ground to believe that the public safety, health, or general welfare is promoted thereby.
Id at 175. This Honorable Court further noted that the police power allowed the
legislature to modify, extend, limit, or abolish any cause of action and that no one could
insist that the common law shall remain unchanged for his benefit. /d. at 173. In sum, this
Honorable Court held that the police power granted the legislature broad discretion and
authority in passing reasonable regulations to aid in the general welfare of society. See id.
at 175-76.

Dram shop statutes provide another example of how legislatures may
constitutionally abolish or modify specific fundamentals of tort liability because courts
nationwide have commonly rejected due process challenges to these statutes. See e. g
Garrity v. Eiger, 272 111. 127, 134 (1916), aff’d, 246 1.S. 97 (1918)(holding that “in view
of the broad authority of the states over the liquor traffic, and the established right to
prohibit or regulate the sale of intoxicating liquors, we are unable to discover that there

has been a deprivation of property rights in the legislation in question in violation of due
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process or law secured by the Fourteenth Amendment”); see also Pierce v. Albanese, 144
Conn. 241 (1957), cert. denied, 355 U.S. 15 (1957); Berholfv. O’Reilly, TAN.Y. 509, 517
(1878); Kennedy v. Garrigan, 121 N.W. 783 (S.D. 1909).

This Honorable Court’s broad pronouncement in Garrity v. Eiger is instructive in
determining the scope of our Legislature’s inherent police power. Garrity, 272 111. at 134,
At issue in Garrity was a provision of the Ilinojs Dramshop Act, then in effect, that
provided that the owner of a premises selling intoxicating liquors shall be liable for, and
his premises sold, to pay any Judgment entered against the person occupying the premises
(the bar or tavern owner). /d. at 131. Specifically, in order to hold a premises owner liable
for a judgment against the tavern owner, the plaintiff was required to prove that: (1) the
owner rented or leased to another his building or premises to be used or occupied, in
whole or in part, for the sale of intoxicating liquor or shall knowingly permit the same to
be so used or occupied, and (2) that a judgment has been recovered against the person
occupying the building or premises for damages in consequence of the sale of
intoxicating liquor on his premises. /d. at 134. A plaintiff needed to prove those two
facts, and only those two facts, for liability to attach to a land owner. /d The defendant
argued that the provision deprived them of their property right without due process of law
in violation of both the Illinois and Federal Due Process Clause, in part, because he did
not have an opportunity to contest the liability of the tavern owner in the underlying
action. /d.

This Honorable Court held that our legislature had broad authority to regulate the
sale of intoxicating liquor to promote the public welfare because of the “appalling

statistics of misery, pauperism, and crime which have their origin in the use or abuse of
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ardent spirits.” /d. at 135. This Honorable Court noted that provision making the property
owner a guarantor of the tavern owner accomplished one of the statute’s purposes of
providing compensation to those injured by intoxicated persons. Jd at 133. Moreover, the
Garrity Court found that a land owner was charged with knowledge of the law and may
be bound to it by his voluntary involvement in the liquor industry. /d at 136, 138 (stating
“[a]nyone entering into the business or leasing his property for it must necessarily accept
and agree to be bound by the provisions of the law designed to mitigate the evils of the
traffic or to compensate for the damages done by it”). In sum, our legislature had broad
authority to ensure victims of alcohol related torts could be compensated because
society’s interest in mitigating the negative effects of the liquor trade outweighed the
individual property rights of those who voluntarily engaged in the industry. See id at
138.

The Connecticut Supreme Court reached a similar conclusion when confronted
with a dram shop provision that did not require proof that the sale of intoxicating liquor
produced or contributed to the intoxication of the person causing injury. Pierce, 144
Conn. at 252-53. The Pierce Defendant argued that its due process rights were violated
because the statute imposed liability without fault and imposed liability irrespective of
any causal relation between the defendant’s conduct and the plaintiff’s injury. 7d. at 246-
47. The Pierce Court found that the legislature’s power to regulate and control the liquor
industry was much broader than its power to regulate ordinary business activity because
of the danger to the public health and welfare inherent in the liquor business. Id. at 248
(citations omitted). Moreover, the Pierce Court found that the legislature in the exercise

of its police power can alter or abolish accepted principles of common law liability to pay
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compensation for injuries without violating constitutional mandates. /d. at 250-51
(citations omitted). All that needed to be shown to pass constitutional muster was that
justification for such legislation was found in the nature of the problem confronting the
legislature, the purpose to be accomplished, and the means adopted to accomplish it. Id.
(citations omitted). However, the Pierce Court was careful to note that courts cannot
question the wisdom of police legislation and must accord to the legislature a liberal
discretion, especially in matters involving potentialities generally recognized as
dangerous. /d. at 249. Thus, it was reasonable to impose liability without proof of
causation, in part, because the legislation was designed to provide compensation to
accident victims and those participating in the liquor industry voluntarily accept such
potential liability as they are charged with knowledge of the law. /d. at 252-53.

This Honorable Court should uphold our Legislature’s broad police power in
regulating the illegal drug market because of the clear and obvious danger illegal drugs
pose to the public health and general welfare of our citizens. Here, the Illinois Legislature
has specifically found that every community in the country is affected by the marketing
and distribution of illegal drugs. 740 ILCS 57/10(1). In Illinois, our families, employers,
insurers, and society in general bear the substantial costs of coping with the marketing of
illegal drugs. /d Moreover, a vast amount of State and local resources are expended in
coping with the financial, physical, and emotional toll wrongfully imposed by this illegal
market. /d. In particular, our Legislature has found that: (1) parents of adolescent illegal
drug users expend considerable financial resources in seeking treatment, (2) local and
state governments face considerable costs in paying for drug treatment and rclated

medical services, (3) insurers pay large sums to pay for drug treatment and related
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medical services, (4) employers suffer losses as a result of illegal drug use by employees
due to lost productivity, employee drug-related workplace accidents, employer
contributions to medical plans, and the need to establish and maintain employee
assistance programs, and (5) infants exposed to illegal drugs in utero are often physically
and mentally damaged. 740 ILCS 57/10 (5) & (6). Simply put, the illegal drug market
imposes incredible costs and burdens on nearly every cormer of our society.

Both the Garrity and Pierce Courts recognized that legislatures have broad police
power to regulate the liquor industry because of the inherent dangers posed to society by
that industry. Garrity, 272 1l at 135; Pierce, 144 Conn. at 248. Broad deference to the
legislature’s police power is even more justified here because those who knowingly
participate in the illegal drug market within Illinois have by definition engaged in or
supported illegal conduct. See 740 ILCS 57/20. A drug dealer’s property interest in his
ill-gotten gains are worthy of far less protection than the property interests of those
engaged in legitimate industries.

Like the impetus behind the development of both worker’s compensation and
dram shop acts, one of the primary purposes of the DDLA is to remedy the common
law’s inability to provide meaningful redress to those harmed by the illegal drug market.
740 [LCS 57/5: 740 ILCS 57/10(7). Specifically, our legislature found that plaintiffs were
often unable to identify potential defendants because market participants expend
considerable effort to keep the chain of distribution secret and the clandestine nature of
an illegal industry. 740 ILCS 57/10(7).

The Area Liability Provision’s abolishment of the common law causation

requirement is reasonably related to the legislature’s interest in ensuring victims of the
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illegal drug market receive compensation for their injuries. Here, the Illinois Legislature
specifically found that one of the primary obstacles to recovery under our common law
was plaintiffs’ inability to prove a given defendant caused the plaintiff’s injures. See 740
ILCS 57/10(7). Thus, it was reasonable to abolish the causation requirement as it was the
principle obstacle to recovery. The abolishment of the causation requirement was
justified, in part, because the inability to identify defendants was caused by those same
defendants” wrongful conduct in hiding their illegal activities.

Our Workmen’s Compensation Act illustrates that “liability without fault” can be
constitutionally justified in situations where the cost of injuries incurred in an industry
are externalized to society at large. Moushon, 9 111.2d at 412; Grand T.W.R. Co., 291 111
at 175; see also N. Reitner, 15 J. L. & Pol’y at 1366 (citing Page Keeton et. al. § 80 at
573). Our Legislature abolished the causation requirement, in part, because of its
determination that it is fairer for those who profit off of the industry to incur the
substantial societal costs the illegal drug market imposes than injured victims (like minor
Noah Wingert) who are blameless in causing the harm suffered. See 740 ILCS 57/10(2)
& (6). This departure from the common law causation requirement is reasonable when
one weighs the magnitude of the harm imposed on society by the illegal drug market
against a drug dealers’ property right in his illegally produced income.

The Area Liability Provision’s abolishment of the common law causation
requirement is also reasonably related to the legislature’s interest in deterring
participation in the illegal drug market. 740 ILCS 57/10(4). It was reasonable for the
legislature to conclude that the criminal justice system standing alone was not a sufficient

deterrent to entry in the illegal drug market because Illinois continued to suffer harm
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from the illegal industry in spite of its illegality. See 740 ILCS 57/10(2-6). Imposing
“liability without fault” can be reasonably expected to deter market participants charged
with knowledge of the law and is constitutionally permissible because participants
voluntarily submit their property to liability by virtue of their participation. See Garrity,
272 11l. at 136, 138 (stating “[aJnyone entering into the business or leasing his property
for it must necessarily accept and agree to be bound by the provisions of the law designed
to mitigate the evils of the traffic or to compensate for the damages done by it”).

Accordingly, the Area Liability Provisions abolishment of the common law
proximate cause requirement is a constitutional exercise of the legislature’s police power
because it was reasonably necessary to achieve the goal of providing an appropriate civil
remedy to victims of the illegal drug market and deterring participation in the illegal drug
market,

B. The Trial Court’s Reliance on Smith v. Eli Lilly & Co. is Misplaced

Because This Court’s Decision Did Not Analyze the Scope of our
Legislature’s Police Power

This Honorable Court’s analysis in Smith v. Eli Lilly & Co. is irrelevant to an
analysis of our legislature’s constitutional authority to abolish or create a cause of action
in the exercise of its police power. See Garrity, 272 11l. at 135. In Smith v. Eli Lilly & Co.,
this Honorable Court was confronted with a plaintiff who was negligently injured by in
utero exposure to the drug diethylstilbestrol (DES), but who could not identify the
manufacturer of the DES actually ingested by her mother, 137 111.2d 222, 225 (1990). As
a result, the Smith plaintiff argued that she should be excused from the proximate cause
element of a traditional common law tort claim and instead be allowed to proceed under

one of the various “market share liability” doctrines created by several state supreme
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courts. /d. at 230-237. Unlike the Smith plaintiff, Plaintiff’s Fifth Amended Complaint
does not set forth a negligence cause of action. R. C 517 — C 527. Rather, Plaintiff’s Fifth
Amended Complaint sets forth a cause of action arising by statute (the DDLA). /d.

The Smith Court declined to judicially abolish the proximate cause requirement of
traditional tort claims and stated that such a change was most appropriate for the
legislature. Smith, 137 111.2d at 262-63. A legislature exercising its police power to create
a new cause of action is fundamentally different than a court modifying a cause of action
already existing at common law. In Smith, this Honorable Court declined to abolish the
proximate cause requirement, in part, because the requirement was a fundamental
principle of tort law. Smirh, 137 111.2d at 232. However, it is a fundamental principle of
our constitutional law that our Legislature can abolish common law remedies and
defenses as a reasonable exercise of the police power for the promotion of the general
welfare because one does not have a vested right in the common law rules governing
negligence actions. Moushon, 9 111.2d at 412; Grand T.W.R. Co., 291 1ll. at 175. As
explained above, this police power can allow a legislature to impose “liability without
fault.” Garrity, 272 1ll. at 135; Pierce, 144 Conn. at 248; Moushon, 9 111.2d at 412; Grand
T"W.R. Co., 291 Ill. at 175. Accordingly, this Honorable Court did not analyze either the
[llinois or Federal Due Process Clause in Smith because an exercise of the legislature’s
police power was not implicated.

None of the public policy considerations underlying Smith carry the same weight
when analyzing an illegal industry. First, the Smith Court noted that a major flaw of
market share liability is that there is no reliable information to establish defendants’

percentages of the market and that neither party could be blamed for the lack of available
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information. Smith, 137 111.2d. at 252. Unlike in Smith, illegal drug market participants
can be blamed for the lack of available information because of their efforts to conceal
their illegal activity. Moreover, there is no reason to establish defendant’s percentages of
the illegal drug market because the DDLA does not establish the type of market share
liability discussed in Smith. See 740 ILCS 57/10(9).

Second, the Smith Court was concerned that market share liability would place an
enormous burden on the judiciary to determine market shares without adequate
information. Smirh, 137 111.2d at 253. Here, there is no such concern here because the
DDLA does not establish the type of market share liability discussed in Smith. See 740
ILCS 57/10(9). Thus, our trial courts will not have to engage in the hopeless task of
trying to determine what percentage of the illegal market any particular drug dealer
comprises.

Third, the Smith Court was concerned that juries and courts would produce
arbitrary decisions because it would be impossible to fairly apportion damages without
adequate market information. Smith, 137 111.2d at 253-54. Here, that concern does not
exist because a defendant is liable for the entirety of plaintiff’s damages by virtue of his
market participation. 740 ILCS 57/25(c). In fact, one of the purposes of the DDLA is to
encourage defendants to identify other market participants by bringing counterclaims for
contribution. 740 ILCS 57/55; 740 ILCS 57/10(11).

Fourth, the Smith Court was concerned that market share liability has the potential
to treat plaintiffs who cannot identify the specific manufacturer of DES better than those
who can. Smith, 137 1l1.2d at 255. Here, any plaintiff can bring an action against any

market participant. 740 ILCS 57/25(b).
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Finally, the Smith Court was concerned that market share liability could deter
participation in the market and could deter research and deveiopment of new drugs that
would benefit society. Smith, 137 111.2d at 255, 263. Here, this Honorable Court should
not be concerned about potential liabilities effect on the illegal drug market because the
illegal drug market does not provide any benefit to society. In fact, the potential for
liability to undermine the illegal drug market was one of the reasons our legislature
passed the DDLA. 740 ILCS 57/10(9).

Accordingly, this Honorable Court’s analysis in Smith v. Eli Lilly & Co. is
irrelevant and inapplicable to an analysis of our legislature’s constitutional authority to
abolish or create a cause of action in the exercise of its police power.

C. The Legislature’s Use of Congressional Districts to Approximate
Population Was Reasonable and Is Not A Statutory Presumption

The constitutional analysis of both the Trial Court and Steed Court suffer from the
same defect; both courts analyzed the Area Liability Provision as a statutory presumption
of causation instead of analyzing whether the legislature could abolish the causation
requirement entirely pursuant to its police power. See Steed v. Bain-Holloway, 356 P.3d
62, 64 (Okla. App. 2015); R. C788-90. It is true that a statutory presumption cannot
satisfy the due process clause without “some rational connection between the fact proved
and the ultimate fact presumed.” Usery v. Turner Elkhorn Mining Co., 428 US. 1, 4
(1976), superseded by statute as stated in Freeman United Coal Mining Co. v. Office of
Workers' Compensation Program, 999 F.2d 291 (7th Cir. 1993). However, a statutory
presumption is a presumption that is required by statute by which a court is to presume
one fact to be true or false upon the showing that a different fact is true or false. See e.g.

Usery, 428 U.S. at 4; Hicks v. Feiock, 485 U.S. 624, 628 (1988); Mobile, J & K. C. R
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Co. v. Turnipseed, 219 U.S. 35, 42 (1910). However, nothing in the Area Liability
Provision instructs a court to presume causation upon a showing of certain facts. See 740
ILCS 57/25(b)(2)A-C).

Rather, the Area Liability Provision of both Illinois and Oklahoma’s DDLA allow
a plaintiff to seek damages from persons who knowingly participated in the illegal drug
market regardless of whether causation was shown, as long as three requirements were
met: (1) the “illegal drug market target community of the defendant” must have been the
same as the individual drug user’s place of drug activity; (2) the defendant’s drug market
participation must have been connected with the same type of illegal drug utilized by the
individual drug user, and (3) the defendant must have participated in the illegal drug
market “at any time during the illegal drug use of the individual user.” Steed, 356 P.3d at
66; 740 ILCS 57/25(b)(2). Like in Garrity, a plaintiff is required to prove those facts and
only those facts in order for liability to attach. Garrity, 272 TIl. at 134, The Area Liability
Provision simply does not require a plaintiff to prove causation and is a separate and
distinct cause of action from traditional torts including such a requirement. Accordingly,
the trial court and Sreed Court erred when finding the Area Liability Provision
unconstitutional because it was irrational and arbitrary to presume that a showing of the
above referenced facts proved causation. See Steed, 356 P.3d at 68; R. C788-90.

Thus, analyzing the DDLA’s use of congressional districts as a presumption is
improper. Rather, the proper test in analyzing the constitutionality of the DDLA’s use of
congressional districts to define “[i]llegal drug market target community,” as set forth in
740 ILCS 57/40, is whether the scheme is a reasonable method of accomplishing the

chosen objective. Opyt’s Amoco, Inc. v. S. Holland, 149 111.2d 265, 269-70 (1992)(citing
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Crocker v. Finley, 99 111.2d 444 (1984)). The United States Supreme Court’s analysis of
whether the cost spreading scheme employed in the Black Lung Benefits Act of 1972
(BLBA) was constitutional is instructive here. See Usery, 428 U.S. at 19. In Usery,
defendant coal mine operators argued that the BLBA spread costs in an arbitrary and
irrational manner by basing liability upon past employment relationships, rather than
taxing all coal mine operations presently in business. Id. at 18. The Usery Court
dismissed this argument because “whether a broader cost-spreading scheme would have
been wiser or more practical under the circumstances is not a question of constitutional
dimension.” Id. at 19 (citing Ferguson v. Skrupa, 372 U.S. 726, 730-32 (1963);
Williamson v. Lee Optical of Oklahoma, Inc., 348 U.S. 483, 488 (1955). Rather, the
Usery Court reasoned, in part, that the imposition of liability for the effects of disabilities
bred in the past was justified as a rational measure to spread the costs of the employees’
disabilities to those who profited from coal production. Usery, 428 U.S. at 18.

As explained above, the objective sought to be accomplished by the DDLA is
shifting the cost of the illegal drug market to those who profit off it and to ensure injured
victims have a source of recovery, 740 ILCS 57/5. Like the disease caused by coal dust,
the illegal drug trade produces considerable economic externalities that the DDLA was
designed to reapportion to the industries’ victims. Like in Usery, the DDLA’s use of
congressional districts to impose liability is not unconstitutional merely because the cost
spreading scheme was unfair or unwise.

[t was reasonable for the Illinois Legislature to use congressional districts to
impose liability because each congressional district has an approximately equivalent

population. Imposing liability in terms of distance would impose greater liability on
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Chicago residents than downstate residents because urban areas have denser populations.
Limiting liability for a level 1 offense to one’s congressional district is a reasonable way
of ensuring small time drug dealers throughout the state share responsibility for
approximately equivalent shares of the state population. In addition, it was reasonable for
the legislature to increase the amount of districts to which a drug dealer was potentially
liable based upon the amount of drugs distributed because drug dealers in selling large
quantities of drugs contribute more to the societal cost of the market and provide illegal
drugs to more individual drug users.

Of course, congressional districts in this state are often unusually shaped because
of the political nature of drawing districts. The trial court found that congressional
districts are not a reasonable approximation of an individual drug dealer’s area of drug
dealing. However, this fact is irrelevant because the legislature chose to abolish the
causation requirement pursuant to its police power. What is important is that each drug
dealer in the state is treated roughly equivalently because congressional districts hold
approximately equivalent populations. There is simply no more reasonable manner in
which to split the state into blocks of similar populations. Accordingly, basing a drug
dealer’s liability on congressional districts was a constitutional exercise of the
legislature’s police power because the scheme is a reasonable method of imposing
liability in the absence of a causation requirement.

The imposition of state wide liability for a level 4 offenses is reasonable because
those offenders contribute most to our state’s drug problem. Possession of 16 ounces or
more of cocaine or heroin, or distribution of 4 ounces or more, is a tremendously large

quantity of drugs for one person, The legislature could reasonably conclude that
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individuals trafficking such large quantities of drugs are near the top of the illegal drug
market hierarchy. Thus, imposing state wide liability reasonably accomplishes the

DDLA’s goal of identifying such dealers because lower level dealers have an interest in

identifying their suppliers. Imposing state wide liability also reasonably accomplishes the
DDLA’s goal of ensuring a source of recovery for victims because high level dealers are
more likely to have substantial assets to which a judgment could attach.

Accordingly, the legislature’s use of congressional districts to approximate
population was a reasonable method of imposing liability and was not a statutory
presumption of causation.

D. The DDLA’s Criminal Conviction _Statutory __ Presumption  Is

Constitutional Because it is Rebuttable and Merely Establishes Plaintiff’s
Prima Facie Case

The DDLA’s criminal conviction statutory presumption is constitutional because

it is rebuttable and merely establishes a plaintiff’s prima facie case. 740 ILCS 57/60(b)
stafes:

(b) A person against whom recovery is sought who has a

criminal conviction under state drug laws or the

Comprehensive Drug Abuse Prevention and Control Act of

1970 [citation] is estopped from denying participation in

the illegal drug market. Such a conviction is also prima

facie evidence of the person’s participation in the illegal

drug market during the 2 years preceding the date of an act

giving rise to a conviction.
740 ILCS 57/60(b). This statutory presumption is significant because the Area Liability
Provision requires a plaintiff to prove that the defendant participated in the illegal drug
market at any time during the individual drug user’s period of illegal drug use. 740 ILCS
57725(b)(2)(C). The Due Process Clause prevents state legislatures from enacting

laws that are procedurally unfair ROTUNDA & NOWAK, TREATISE ON
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CONSTITUTIONAL LAW: SUBSTANCE AND PROCEDURES§ 17.1, at 245 (2d ed.
1992). In the evidentiary context, the clause limits the legislature’s ability to create
statutory presumptions, where the proof of one fact constitutes evidence of the existence
of an uitimate fact to be proven at trial. 74 When deciding whether a particular statutory
presumption violates the Due Process Clause, courts apply a rational relation test.
Michael H. Graham, Handbook of Federal Evidence s 301.6 (3d ed. 1991) (citing Usery,
428 U.S. at 28; Mobile, J & K.C.R. Co., 219 U.S. at 43; See also Dale A. Nance, Civility
and the Burden of Proof, 17 Harv. J.L. & PUB. POL’Y 647, 672-73 (1994)(stating that
the rational relation test requires minimal scrutiny). Thus, a statutory presumption does
not constitute a denial of due process of law unless there is no rational comnnection
between the fact proved and the ultimate fact presumned. Usery, 428 U.S. at 28. In
addition, a statutory presumption in civil proceedings receives less scrutiny under the
rational relation test than a presumption in criminal proceedings because the constitution
does not forbid shifting the burden of persuasion to the defendant when merely civil
remedies are imposed. Hicks, 485 U.S. at 628,

The United States Supreme Court has developed a balancing test to help articulate
the requirements of the rational relation test in procedural due process cases. See
Matthews v. Eldridge, 424 U.S. 319, 335 (1976). In Eldridge, the Court held that
determining the constitutionality of a state’s process for depriving an individual of life,
liberty, or property required the consideration of three facts: (1) the private interest that
will be affected by the state’s action; (2) the possibility of mistaken deprivation weighed
against the value of procedural alternatives; and (3) the state’s interest, including the

added burdens of requiring additional or substitute procedures. /d. Applied to the
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DDLA’s statutory presumption, the Eldridge test requires courts to balance (1) a drug
dealer’s private propetty interest; (2) the risk of mistaken deprivation of the defendant’s
property; and (3) the government’s interest in providing victims of the illegal drug trade
with a civil remedy for their injuries. N. Reitner, 15 J. L. & Pol’y at 1358.

For example, it did not violate the Due Process Clause when the Black Lung
Benefits Act of 1972 (“BLBA”) provided that if a coal miner is shown by X-ray or other
clinical evidence to be afflicted with complicated pneumoconiosis it is “irrebuttably
presumed” that he was totally disabled by pneumoconiosis at the time of his death and
that his death was due to pneumoconiosis for purposes of entitlement to workers
compensation benefits from prior coal mining employers even if the miner ceased
employment prior to disease contraction. Usery, 428 U.S. at 11. The causation
presumption could not be rebutted even if defendant proved another cause of death or that
pneumoconiosis did not cause any disability during the miner’s lifetime. /d. The Usery
Court held the causation presumption was constitutional because Congress could
rationally conclude that one with advanced pneumoconiosis would by definition suffer
from some measure of disability and that it was rational to deem the Act’s benefits
deferred compensation to be enjoyed by the miner or his heirs. Id. at 25-26. Of note, in
Hicks v. Feiock, the United States Supreme Court recognized that the burden of
persuasion may be shifted to the defendant on a particular element in a civil proceeding.
Hicks, 485 U.S. at 628. The statutory presumptions at issue here are sigmficantly
less problematic that the statutory presumptions approved by the U.S. Supreme Court in
Usery. First, despite that a conviction for a drug distribution offense serves as prima facie

evidence of a defendant’s participation in the illegal drug market for the two years
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preceding the date of the plaintiff’s injury, this provision only serves to collaterally estop
defendants from denying having ever participated in the illegal drug market. 740 ILCS
57/60(b). Thus, defendants who have prior convictions for drug distribution offenses may
avoid liability by offering.proof they did not participate in the illegal drug market during
plaintiff’s established period of drug use.

The criminal conviction statutory presumption merely prevents relitigation of an
issue that has already been proved beyond a reasonable doubt in a criminal trial. Under
any definition, the fact that a defendant was proven 1o have been involved in the illegal
drug market is rationally related to the ultimate fact of whether that same defendant ever
participated in the illegal drug market. There is also a rational relation between the
proven criminal conviction and the rebuttable presumption that the drug dealer
participated in the illegal drug market for at least two years prior to the conviction
because common sense dictates that drug dealers are not usually arrested during their first
transaction. Thus, there is a rational relation between the fact presumed and the fact
proven in the Area Liability Provision.

The Eldridge factors also strongly favor a finding of constitutionality. First, the
private interests at stake here is worthy of slight protection because drug dealers have
chosen to engage in an illegal market. Second, the risk of erroneous deprivation of
property is significantly mitigated by a defendants’ ability to offer exculpatory evidence.
Morcover, the United States Supreme Court has held that courts may consider the
“comparative convenience of producing evidence of the ultimate faci.” Tot v. United
States, 319 U.S. 463, 467 (1943). A drug dealer has vast knowledge of the time period in

which he was engaged in the illegal drug market. Conversely, a plaintiff’s impossibility
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in discovering illegal conduct is one of the principal reasons the DDLA was passed.
Finally, the state has an exceedingly compelling interest in providing the victims of the
illegal drug trade with a source of recovery. Thus, the Eldridge factors all weigh in favor
of finding the DDLA’s statutory presumption constitutional.

Accordingly, the DDLA’s criminal conviction statutory presumption is
constitutional because it is rebuttable and merely establishes a plaintiff’s prima facie
case.

E. Any Unconstitutional Portions of the Area Liability Provision are
Severable

The DDLA expressly provides that that the legislature intended for constitutional
provisions to be severed from those held invalid. 740 ILCS 57/85. A statute may be in
part constitutional and in part unconstitutional. Best v. Taylor Mach. Works, 689 N.E.2d
1057 (1997). In Illinois, courts ordinarily give full effect to the valid portion of a partially
unconstitutional statute so long as it remains fully operative as a law, and so long as it is
not evident from the statutory test and context that the legislature would have preferred
no statute at all. 34 Ill. Law and Prac. Statutes § 15(Citing People v. Andrews, 364 Ill.
App. 3d 253 (2d Dist. 20006).

First, 740 ILCS 57/60(b) may simply be deleted in its entirety and plaintiffs
would be permitted to prove participation in the illegal drug market against criminally
convicted defendants in the same way they may against those who are not.

Second, any portion of 740 ILCS 57/40 may be severed. For example, 740 ILCS
57/40(2-4) can be deleted in their entirety. In addition, 740 ILCS 57/40(1) may be

amended to read as follows:
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(1)  Eer-alevelone-offense; the Illinois Representative
District in which the defendant’s place of
participation is situated.

These edits would result in a fully operational law that read:

Sec. 40. Illegal drug market target community. A person

whose participation in the illegal drug market constitutes

the following level offense shall be considered to have the

following illegal drug market community.

(1)  The Illinois Representative District in which the
defendant’s place of participation is situated.

The text of the DDLA illustrates that the legislature wanted to maximize the
ability of victims to recover. Thus, these changes would likely have been desired if
necessary rather than no statute at all.

Accordingly, the Area Liability Provision does not cause due process concerns
because: (1) the Area Liability Provision’s abolishment of the causation requirement is
constitutional because Defendant does not have a vested right in the proximate causc
element of a traditional negligence claim; (2) the Trial Court’s reliance on Smith v. Eli
Lilly & Co. is misplaced because this Court’s decision did not analyze the scope of our
Legistature’s police power; (3) the Legislature’s use of congressional districts was
reasonable and is mot a statutory presumption; (4) the DDLA’s criminal conviction
statutory presumption is constitutional because it is rebuttable and merely establishes
Plaintiff’s prima facie case; and (5) any unconstitutional portions of the Area Liability

Provision are severable.

IL. The Direct Liability Provision Does Not Require Plaintiff to Prove
Defendant’s Conduct Was Proximate Cause of Death

The Direct Liability Provision does not require Plaintiff to prove that Defendant’s

conduct was a proximate cause of Michael’s death. Thus, the Trial Court erred when
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granting Defendant’s motion for summary judgment because it found no genuine issue of

material fact as to whether defendant proximately caused the overdose of plaintiff’s

decedent. R, C.746. When interpreting a statute, the primary objective is to give effect to
the legislature's intent, which is best indicated by the plainand ordinary language of
the statute itself. Citizens Opposing Pollution v. ExxonMobil Coal US.A., 357 1ll. Dec.
55, 63 (2012)(citing In re Donald A.G., 221 111.2d 234 (2006). Words should be given
their plain and obvious meaning unless the legislative act changes that meaning. Svithiod
Singing Club v. McKibbin, 381 Ill. 194, 197 (1942). In giving meaning to the words and
clauses of a statute, no part should be rendered superfluous. Standard Mutual Insurance
Co. v. Lay, 989 N.E.2d 591, 597 (2013). Statutory provisions should be read in concert
and harmonized. People v. Rinehart, 962 N.E.2d 444, 452-53 (2012). Courts weighing
legislative intent also consider the "object to be attained, or the evil to be remedied by the
act." Svithiod Singing Club, 381 Ill. at 198.

740 ILCS 57/20(a) provides that a person who knowingly participates in the
illegal drug market within this State is liable for civil damages as provided in this Act.
The Direct Liability Provision provides that Plaintiff may recover damages from “[a]
person who knowingly distributed, or knowingly participated in the chain of distribution
of, an illegal drug that was actually used by the individual drug user.” 740 ILCS
57/25(b)(1). Clearly, the words “cause” or “proximate cause” are not used anywhere
within 740 ILCS 57/20(a) or the Direct Liability Provision. Rather, the plain language of
the DDLA Direct Liability Provision read in harmony with §20(a) requires a plaintiff to
prove: (1) that the defendant knowingly participated in the illegal drug market, and (2)

knowingly distributed or knowingly participated in the chain of distribution of, an illegal
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drug that was actually used by the individual drug user. 740 ILCS 57/20(a); 740 ILCS
57/25(b)(1). This Honorable Court may not invent a requirement of liability that is not
contained within the statute. See Garrity, 272 11l at 134 (a plaintiff need to prove those
two facts, and only those two facts, for liability to attach to a land owner).

The only proximate cause requirement contained in the DDLA relates to damages
a plaintiff may recover once liability is established. 740 ILCS 57/25(1)&(2)(Providing a
plaintiff may recover damages “proximately caused by the illegal drug use”). Read in
harmony with the rest of the DDLA, the plain language of 740 T1.CS 57/25(1)&(2)
provides that a plaintiff may recover all damages proximately caused by the course of his
drug use from any market participant he establishes liability against through either the
Direct Liability Provision or Area Liability Provision. Thus, the DDLA is similar to the
dram shop provision considered in Pierce that did not require proof that the sale of
intoxicating liquor was a proximate cause of the claimed injury. Pierce, 144 Conn. at
252-53.

A judicially created proximate cause requirement in the Direct Liability Provision
would create the absurd result where it was more difficult for a plaintiff to recover
against his own drug dealers than other market participants. The Area Liability Provision
unquestionably does not contain a proximate cause requirement. 740 ILCS 57/25(b}(2).

Thus, accepting the trial court’s construction of the Direct Liability Provision would deter

plaintiffs from identifying their own drug dealers because recovery under the Direct

Liability Provision would be considerably more difficult than under the Area Liability

Provision.
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The Legislature’s intent of imposing liability against “all participants in the illegal
drug market” would also be thwarted by a judicially created proximate cause requirement
in the Direct Liability Provision. The entirety of the DDLA reflects our legislature’s
intention to impose liability based on participation in the illegal drug market as a whole
and not for breach of duty to any individual drug user. See 740 ILCS 57/10(8). Imposing
a proximate cause requirement on the Direct Liability Provision would upend this scheme
by limiting a drug dealer’s potential liability to his own customers to damages
proximately caused by the specific doses he provided instead of for his contribution to the
harm caused by the drug users’ consumption generally.

Reading the Direct Liability Provision and Area Liability Provision in harmony
reveals that the Direct Liability Provision was intended to further ease the burden of
proof required of a plaintiff. By definition, a person who actually distributed drugs to an
individual drug user also satisfies all three prongs of the Area Liability Provision by
virtue of that single transaction. 740 ILCS 57/25(b)(2). Thus, the purpose of the Direct
Liability Provision must be to allow liability by proof of direct involvement instead of
forcing a plaintiff to jump through the hoops of establishing the elements of the Area
Liability Provision. This reflects the Legislature’s reasonable judgment that it should be
casier for a plaintiff to recover against the drug dealers who sold drugs directly to the
individual drug user.

An analysis of the full scope of the harm Michael’s drug use caused Plaintiff
further reveals the error in the trial court’s focus on whether Defendant proximately
caused the overdose. Here, Plaintiff has presented ample evidence that Kevin Jatczak

knowingly participated in the illegal drug market and actually provided drugs to Michael.
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R.C615,P. 41, L. 1 -21; R. C620, P. 62, L. 4-14; R. C658, P. 73, L. 6-9; R. C673, P. 14,
L.18-P. 15, L. 3; R. C675, P. 23, L. 6-13. Moreover, Plaintiff was not just harmed by
the death of his father, but by the impairment of his relationship with his father for the
year prior to his death. R. C677, P. 31, L. 20 - R. C678,P.32,L. 17, R. C675, P. 21, L.
3-9. Common sense dictates that a father “messed up™ for an entire year and spending
money on drugs instead of support is not as valuable to Plaintiff as a father who is not
addicted to drugs. This is especially true because this year was the last year Plaintiff
would ever spend with his father.

Accordingly, the trial court erred in granting summary judgment because Plaintiff
was not required to prove that Defendant’s conduct proximately caused Michael’s death.

CONCLUSION

In conclusion, the Honorable Judge Gillespic erred in granting Defendant
summary judgment because: (1) the Legislature constitutionally exercised its police
power when enacting the Area Liability Provision, and (2) the Direct Liability Provision
does not require Plaintiff to prove that Defendant’s conduct was a proximate cause of
death. The Area Liability Provision does not cause due process concerns because; (1) the
Area Liability Provision’s abolishment of the causation requirement is constitutional
because Defendant does not have a vested right in the proximate cause element of a
traditional negligence claim; (2) the Trial Court’s reliance on Smith v. Eli Lilly & Co. is
misplaced because this Court’s decision did not analyze the scope of our Legislature’s
police power; (3) the Legislature’s use of congressional districts was reasonable and is

not a statutory presumption; (4) the DDLA’s criminal conviction statutory presumption is
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constitutional because it is rebuttable and merely establishes Plaintiff's prima facie case;

and (5) any unconstitutional portions of the Area Liability Provision are severable.

WHEREFORE, for the foregoing reasons, Plaintiff-Appellant Noah Wingert, a
minor, by his mother and next friend, Cassandra Lee Wingert respectfully requests that
this Court reverse the orders of the circuit court granting Defendant’s motion for
summary judgment and finding 740 ILCS 57/25(b)}(2) unconstitutional and remand this

case for completion of discovery and for trial on the merits.

Respectfully submitted,

BENJAMIN & SHAPIRO, L'TD.

Nicholas Nepustil
Attorney for Plaintiff-Appellant

Benjamin & Shapiro, Ltd.

180 North LaSalle Street, Suite 2600
Chicago, 1. 60601

Tel: (312) 641-5944

Atty. No. 03013
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~~~~~~~ (740 ILCS 57/) Drug Dealer Liability Act.

{740 ILCS 57/1)
Sec, 1. Short title. This Act may be cited as the Drug
Dealer Liability Act.
(Source: P,A. 89%-293, eff. 1-1-96.)

(740 ILCS 57/5})

gec. 5. Statement of purpose. The purpcse of this Act i= to
provide a civil remedy for damages t¢ Persons in a community
injured as a result of illegal drug use. These persons include
parents, employers, insurers, governmental entities, and others
who pay for drug treatment or employee assistance programs, as
well as infants injured as a result of exposure to drugs in
utero {("drug babies"). This Act will enable them to recover
damages from those persons in the cemmunity who have joined the
illegal drug market. A further purpose of the Act is to shift,
to the extent possible, the cost of the damage caused by the
existence of the illegal drug market in a community to those who
illegally profit from that narket. The further purpose of the
Act is to establish the prospect of substantial monetary loss as
a deterrent to those whe have not yet entered into the illegal
drug distribution market. The further purpose is to establish an
incentive for drug users to identify and seek payment for their
own drug treatment from those dealers who have sold drugs to the
user in the past.
(Source: P.A. 89-293, eff. 1-1-96.}

(740 ILCS 57/10)
Sec. 10. Tegislative findings. The legislature finds and
declares all of the following:

(1) Every community in the country is affected by the
marketing and distribution of illegal drugs. A vast amount of
state and local rescurces are expended in coping with the
financial, physical, and emotional toll that results from the
existence of the illegal drug market. Families, employers,
insurers, and society in general bear the substantial costs of
coping with the marketing of illegal drugs. Drug babies and
parents, particularly those of adolescent illegal drug users,
suffer significant non-economic injury as well.

hnp:l.’www.ilga.gov!kegislatianlilcsﬁIcsa.asp?ActlD=2031 &ChapteriD=57 118
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{2} RAlthough the criminal justice system is an important
weapon against the illegal drug market, the civil justice system
can and must alsc be used. The civil justice system can provide
an avenue of compensation for those who have suffered harm as a
result of the marketing and distribution of illegal drugs. The
persons whe have joined the illegal drug market should bear the
cost of the harm caused by that market in the community.

(3} The threat of liability under this Act serves as an
additional deterrent to a recognizable segment of the illegal
drug network. A person who has non-drug related assets, wWho
markets illegal drugs at the workplace, who encourages Ifriends
to become users, among others, is likely to decide that the
added cost of entering the market is not worth the benefit. This
is particularly true for a first-time, casual dealer who has not
yet made substantial profits. This Act provides a mechanism for
the cost of the injury caused by illegal drug use to be borne by
these who benefit from illegal drug dealing.

{4) This Act imposes liability against all participants in
the illegal drug market, including gmall dealers, particularly
those in the workplace, who are not usually the ILocus of
criminal investigations. The small dealers increase the number
of users and are the people who become large dealers. These
small dealers are most likely to be deterred by the threat of
liability.

(5 A parent of an adolescent illegal drug user often
expends considerable financlal resources, typically in the tens
of thousands of dcllars, for the child's drug treatment. Local
and state governmenta provide drug treatment and related medical
services made necessary by the distribution of illegal drugs.
The treatment of drug babies is a considerable cost to local and
state governments. Insurers pay large sums for medical treatment
relating to drug addiction and use. Employers suffer losses as a
result of Lillegal drug use Dby employees due to lost
productivity, employee drug-related vworkplace accidents,
employer contributions to medical plans, and the need to
establish and maintain employee assistance programs. Large
employers, insurers, and local and state governments have
existing legal staffs that can bring civil suits agalnst those
ipvalved in the illegal drug market, in appropriate cases, it a
clear legal mechanism for liability and recovery is established.

(6) Drug babies, who are clearly the most innocent and
vulnerable of those affected by illegal drug use, are often the
most physically and mentally damaged due to the existence of an
illegal drug market in a community. For many of these babies,
the only hope is extensive medical and psychological treatment,
physical therapy, and special education. All of these potential
remedies are expensive. These babies, through their legal
guardians and through court-appointed guardians ad litem, should
be able to recover damages from those in the cemmunity who have
entered and participated in the marketing of the types of
illegal drugs that have caused their injuries.

{7) In theory, civil actie¢n for damages for distribution of
illegal drugs can be brought under exlsting law. They are not.
Several barriers accocunt for this. Under existing tort law, only
those dealers in the actual chain of distribution to a
particular user are sued. Drug babies, parents of adolescent
illegal drug users, and insurers are not likely to be able to
identify the chain of distribution to a particular user.
Furthermore, drug treatment experts largely agree that users are
unlikely to identify and bring suit against their own dealers,
even after they have recovered, given the present requirements
for a civil action. Recovered users are similarly unlikely to
bring suit against others in the chain of distribution, even if
they are known to the uwser., A user is unlikely to know other
dealers in the chain of distribution. Unlike the chain of

http.fiwww.ilga.gov/iegis ationflcs/ilcs3.asp?ActiD=2031&ChapterlD=57 AD 2/8
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distribution for legal preducts, in which records identifying
the parties to each transaction in the chain are made and shared
among the parties, the distribution of illegal drugs is
clandestine. Tts participants expend considerzble effort to keep
the chain of distribution secret.

(8) Those involved in the illegal drug market in a communlity
are necessarily interrelated and interdependent, even if their
identity is unknown to one another. Each new dealer cbtains the
benefit of the existing illegal drug distribution system to make
illegal drugs available to him or her. In addition, the existing
market aids a new entrant by the prior development of people as
users. Many experts on the illegal drug market agree that all
participants are ultimately likely to be indirectly related.
That is, beginning with any one dealer, given the theoretical
ability to identify every person kpown by that dealer to be
involved in illegal drug trafficking, and in turn each of those
others known to them, and so on, the illegal drug market in a
community would ultimately be fully revealed.

(9) Market liability has been created with respect to
legitimate products by judicial decision in some states. It
provides for civil recovery by plaintiffs who are unable to
identify the particular manufacturer of the product that is
claimed to have caused them harm, allewing reccvery from all
manufacturers of the product who participated in that particular
market. The market 1liability theory has been shown to be
destructive of market initiative and product development when
applied to legitimate markets. Because of its potential for
undermining markets, this Act expressly adopts a legislatively
crafted form of liability for those who intentionally join the
illegal drug market. The liability established by this Act grows
out of but is distinct from existing judicially crafted market
liability.

(10) The prospect of a future suit for the ccsts of drug
treatment may drive a wedge between prospective dealers and
their customers by encouraging users to turn on their dealers.
Therefore, liability for those costs, even to the user, 1is
imposed under this Act as long as the user identifies and brings
suit against his or her own dealers.

{11) Allowing dealers who face a civil judgment for their
illegal drug marketing to bring suit against their own sources
for contribution may alsc drive a wedge into the relationships
among some participants in the illegal drug distribution
network.

(12) While not all persons who have suffered losses as a
result of the marketing of illegal drugs will pursue an action
for damages, at least some individuals, guardians of drug
babies, government agencies that provide treatment, insurance
companies, and employers will find such an action worthwhile.
These persons deserve the opportunity to recover their losses.
Some new entrants to retail illegal drug dealing are likely to
be deterred even if only a few of these suits are actually
brought.

(Source: B.A. B89-293, eff. 1-1-96.)

% (740 TLCS 57/15)
Sec. 15. Definitions. As used in this Act:
"I1legal drug" means a drug vhose distribution is a
violation of State law.
"Illegal drug market" means the support system of illegal
drug related operations, from production to retail sales,
through which an illegal drug reaches the user.

"Illegal drug market target community” is the area described
under Section 40.

"Individual drug user" means the individual whose illegal

|
|
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drug use is the basis of an action brought under this Act.

"Level 1 offense" means possession of one-fourth cunce or
more, but less than 4 ounces, or distribution cf less than ocne
cunce of a specified illegal drug, or possession of one pound or
25 plants or more, but less than 4 pounds or 50 plants, or
distribution of less than one pound of marijuana.

"Level 2 cffense" means possession of 4 ounces or mcre, but
; less than 8 cunces, or distribution of one ounce or more, but
less than 2 ounces, of a specified illegal drug, or pessessiocn
of 4 pounds or more or 50 plants or more, but less than 8 pounds
or 75 plants, or distribution of more than one pound, but less
than 5 pounds, of marijuana.

"Level 3 offense" means possession of 8 ounces or more, but
less than 16 ounces, or distribution of 2 ounces or more, but
' less than 4 ounces, of a specified illegal drug or possession of
I B8 pounds or more or 75 plants or mcre, but less than 16 pounds
) or 100 plants, or distribution of more than S pounds, but less

than 10 pounds, of marijuana.

"Level 4 offense" means possession of 16 ounces or more or
distribution ¢f 4 ounces or more of a specified illegal drug or
possession of 16 pounds or more or 100 plants or more or
distribution of 10 pounds or more of marijuana.

"Participate in the illegal drug market” means to
distribute, peossess with an intent to distribute, commit an act
intended to facilitate the marketing or distribution of, or
agree to distribute, possess with an intent to distribute, or
commit an act intended to facilitate the marketing and
distribution of an 1illegal drug. "Participate in Lhe illegal
drug market” does not include the purchase or receipt of an
illegal drug for personal use only.

"Person” means an individual, governmental entity,
ccrporation, firm, trust, partnership, or incorporated or
unincorporated association, existing under or authorized by the
laws of this State, another state, or a foreign country.

"Period of illegal drug wuse" means, in relation to the
individual drug user, the time of the individual's first use of
an 1illegal drug to the accrual of the cause of action. The
period of illegal drug use 1is presumed tc commence 2 years
before the cause of action accrues unless the defendant proves
otherwise by clear and convincing evidence.

"Place of illegal drug activity"™ means, in relation to the
individual drug user, each Illinois Representative District in
which the individual possesses cr uses an illegzl drug or in
which the individual resides, attends school, or is employed
during the period of the individual's illegal drug use, unless
the defendant proves otherwise by clear and convincing evidence.

"Place of participation" means, in relation to a defendant
in an action ‘brought under this Act, each Illinois
Representative District in which the person participates in the
illegal drug market or in which the person resides, attends
school, or is employed during the period of the person's
participation in the illegal drug market.

"Specified illegal drug” means cocaine, heroin, or
methamphetamine and any other drug the distribution of which is
a viclation of State law.

(Socurce: P.A. B89-293, eff. 1-1-96.)

bbbt

(740 1LCS 57/20)

Sec. 20. Liability for participation in the illegal drug
market.

(a) A person who knowingly participates in the illegal drug
market within this State is liable for civil damages as provided
in this Act. A person may recover damages under this Act for
injury resulting from an individual's use of an illegal drug.

hitp://www.ilga gow/legislation/ilcsfics3.asp?act|D=2031&ChapteriD=57 4/8
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{b} A law enforcement officer or agency, the State, or a
person acting at the direction of a law enforcement officer or
agency or the State is not 1liable for participating in the
illegal drug market if the participation is in furtherance of an
official investigation.

(Source; P.A. 89-293, eff. 1-1-96.}

{740 ILCS 57/25)
' Sec. 25. Recovery of damages.
i {a) One or more of the following persons may bring an action
i for damages caused by an individual's use of an illegal drug:
(1) A parent, legal guardian, child, spouse, or
sibling of the individual drug user.
(2) An individual who was exposed to an iliegal drug
I in utero.

(3) An employer of the individual drug user.

{4) A medical facility, insurer, governmental entity,
employer, or other entity that funds a drug treatment
program or employee assistance program for the individual
drug user or that otherwise expended money on behalf of the
individual drug user.

{5} A person injured as a result of the willful,
reckless, or negligent actions of an individual drug user.
(b) A person entitled to bring an action under this Section

may seek damages from one or more of the following:

{1} A person who knowingly distributed, or knowingly
participated in the chain of distribution of, an illegal
drug that was actually used by the individual drug user.

(2) A person who knowingly participated in the
illegal -drug market if:

(A) the place of illegal drug activity by the
individual drug user is within the illegal drug market
target community of the defendant;

(B) the defendant's participation in the illegal
drug market was connected with the same type of illegal
drug used by the individual drug user; and

(C) the defendant participated in the illegal
drug market at any time during the individual drug
user's period of illegal drug use.

{c) A person entitled to bring an acticn under this Section
may recover all of the following damages:

(1) economic damages, including, but not limited to,
the cost of treatment and rehabilitation, medical expenses,
loss of economic or educational potential, 1leoss of
productivity, absenteeism, support expenses, accidents oz
injury, and any other pecuniary loss proximately caused by
the illegal drug use;

(2) non-economic damages, including, but not limited
to, physical and emotional pain, suffering, physical
impairment, emotional distress, mental anguish;,
disfigurement, loss of enjoyment, loss of companionship,
services, and consortium, and other nonpecuniary losses
proximately caused by an individual's use of an illegal
drug;

(3) exemplary damages;

(4) reasonable attorneys' fees;

{5} costs of suit, including, but not limited to,
reasonable expenses for expert testimony.

(Source: P,A, 89-293, eff. 1-1-96.)

{740 I1LCS 57/30}
Sec. 30. Limited recovery of damages.
(a) An individual drug user shall not bring an action for

http:/fwwwilga.govilegistationdiles/iles3.asp 2ActiD=2031&ChapterlD=57
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damages caused by the use of an illegal drug except as otherwise
provided in this subsection. An individual drug user may bring
an acticn for damages caused by the use of an illegal drug only
if all of the following conditions are met:

(1) the individual personally discloses to narcotics
enforcement authorities, more than & months before filing
the action, all of the information known to the individual
regarding all of that individual's sources of 1illegal
drugs;

{2) the individual has not used an illegal drug
within the 6 months before filing the action; and

(3) the individual continues to remain free of the
use of an illegal drug throughout the pendency of the
action.

(b) A person entitled to bring an action under this Section
may seek damages only from a person who distributed, or is in
the chain of distribution of, an illegal drug that was actually
used by the individual drug user,

{c) A person entitled to bring an action under this Section
may recover only the following damages:

{1) economic damages, including, but not limited to,
the cost of treatment, rehabilitation, and medical
expenses, loss of economic or educational potential, loss
of productivity, absenteeism, accidents or injury, and any
other pecuniary loss proximately caused by the person's
illegal drug use;

{2} reascnable attorneys' fees; and

{3} costs of suit, including, but not limited to,
reasonable expenses for expert testimony.

(Source: P.A, 83-293, eff. 1-1-96.)

(740 ILCS 57/40)

Sec. 40. Illegal drug market target community. A person
whose participaticn in the illegal drug market constitutes the
following level offense shall be considered to have the
following illegal drug market target community:

{1) for a level 1 offense, the Illinois Representative
Distriet in which the defendant's place of participation is
situated;

(2) for a level 2 offense, the target comnunity described in
item (1) plus all Illinois Representative Districts with a
border contiguous te that target community: and

(3} for a level 3 offense, the target community descriked in
item (2) plus all Illinois Representative Districts with a
border contiguous teo that target community;

(4) for a level 4 offense, the State.

(Source: P,A. 89-293, eff. 1-1-96.)

{740 ILCS 57/435)
Sec. 45. Joinder of parties.

{a) Two or more persons may join in one action under this
Act as plaintiffs if their respective actions have at least one
place of illegal drug activity in commen and if any portion of
the period of illegal drug use overlaps with the period of
illegal drug use for every other plaintiff.

(b} Two or more persons may be joined in one action under
this Act as defendants if those persons are liable to at least
one plaintiff.

{c) A plaintiff need not be interested in obtaining and a
defendant need not be interested in defending against all the
relief demanded. Judgement may be given for one or more
plaintiffs according to their respective rights to relief and
against one or more defendants according to their respective

http:/Awww.itga.govilegislation/lcsfilced.asp7ActiD=2031&ChapterlD=57 6/8
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liabilities.
{Source: P.A. 89-293, eff. 1-1-96.)

(740 ILCS 57/50)

Sec. 50, Comparative responsibility.

(a) An action by an individual drug user is governed by the
principles of comparative responsibility. Comparative
responsibility attributed te the plaintiff does not bar recovery
but diminishes the award of compensatory damages proportiocnally,
according to the measure of responsibility attributed to the
plaintiff.

{h) The burden of proving the comparative responsibility of
the plaintiff is on the defendant and shall be shown by clear
and convincing evidence.

{c} Comparative responsibility shall not be attributed to a
plaintiff who is not an individual drug user.

(Source: P.A. 89-293, eff. 1-1-96.)

(740 1ILCS 57/59)

Sec. 55. Contribution among and recovery from multiple
defendants, A person subject to liapility under this Act has a
right of action for contribution against another perscn subject
to liability under this Act. Contribution may be enforced either
in the original acticn or by a separate action brought for that
purpose. A plaintiff may seek recovery in accordance with this
Act and existing law against a person whom a defendant has
asserted a right of contribution.

(Source: P.A, 89-293, eff. 1-1-96.}

{740 TLCS 57/60)

Sec. 60. Standard of proof; effect of criminal drug
conviction,

{a) Proof of participation in the illegal drug market in an
action brought under this Act shall be shown by clear and
convincing evidence. Except as otherwise provided in this Act,
other elements of the cause of action shall be shown by a
preponderance of the evidence.

(b) A person against whom recovery is sought who has a
criminal conviction under state drug laws or the Comprehensive
Drug Bbuse Prevention and Control Act of 1370 (Public Law S81-
513, 84 Stat. 1236, codified at 21 U.8.C. Section B0l et seq.)
is estopped from denying participation in the illegal drug
market. Such a conviction is also prima facie evidence of the
perscn's participation in the illegal drug market during the 2
years preceding the date of an act giving rise to a conviection.

(c} The absence of criminal drug conviction of a person
against whom recovery is sought does not bar an action against
that person.

(Source: P.A. 89-293, eff. 1-1-96; 90-653, eff. 7-30-98.)

{740 ILCS 57/65}

Sec. 65. Prejudgment attachment and execution on judgments.

{a) A plaintiff under this Act, subject to subsection (c},
may request an ex parte prejudgment attachment order from Che
court against all assets of a defendant sufficient to satisfy a
potential award. If attachment is instituted, a defendant is
entitled to an immediate hearing. Attachment may be 1ifted if
the defendant demonstrates that the assets will be available for
a potential award or if the defendant posts a bond sufficient to
cover a potential award.

{b) A person against whom a judgment has been rendered under
this Act is not eligible to exempt any property, of whatever
kind, from process to levy or process to execute on the
judgment.
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4/25/2018 740 ILCS 57/ Drug Dealer Liability Act.

{¢c) Any assets sought to satisfy a judgment under this Act
that are named in a forfeiture action or have been seized Ffor
forfeiture by any State or federal agency may not be used to
satisfy a judgment unless and until the assets have been
released following the conclusion of the forfeiture action or
released by the agency that seized the assets,

{Source: P.A. 89-293, eff. 1-1-96.)

(740 ILCS 57/70)

Sec. 70. Statute of limitaticns.

{a) Except as otherwise provided in this 3ection, a claim
under this Act shall not be brought more than 2 years after the
cause of action accrues. A cause of action accrues under this
Act when a person who may recover has reasch to know of the harm
from illegal drug use that is the basis for the cause of action
and has reason to know that the illegal drug use is the cause of
the harm.

{b) Fer a plaintiff, the statute of limitations under this
Section is tolled while the individeal potential plaintiff is
incapacitated by the use of an illegal drug to the exzxtent that
the individual cannot reasonably be expected to seek recovery
under this Act or as otherwise provided by law. For a defendant,
the statute of limitations under this Sectien is tolled until é
months after the individual potential defendant is convicted of
a criminal drug offense or as otherwise provided by law.

{(Source: P.A. 89%-239, eff. 1-1-96.)

(740 TLCS 57/75)

Sec. 75. Stay of action. On motion by a governmental agency
involved in a drug investigation or prosecutien, an action
brought under this Act shall be stayed until the completion of
the criminal investigation or prosecution that gave rise to the
motion for a stay of the action.

{Source: P.A. 89-~293, eff, 1-1-%6.)

(740 ILCS 57/80)

Sec. 80. Effect on existing laws. The provisions of this Act
are not intended to alter the law regarding intrafamily tort
immunity.

(Source: P.A. 89-293, eff. 1-1-56.)

{740 ILCS S7/85)
Sec. 85. Severability. The provisions of this Act are
severable under Section 1.31 ¢f the Statute on Statutes.
(Source: PF.A, 89-2%3, eff. 1-1-96.}
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"IN THE CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT, LAW DIVISION -

Noah Wingert, a Minor, by his mother and next )
Friend, Cassandra Lee Wingert )
)
) o
Plaintiff, ) . No. 13-L-10098
v, ‘ . ; * Judge Daniel T. Gillespie
S ) Room 2202 Daley Center.
Patsy A. Hradisky, as Special Administrator of ) '
The Estate of Kevin Jatezak, Deceased, )
)
Defendant. )

CORRECTED MEMORANDUM OPINION AND JUDGMENT QRDE

Natare of the Proceeding: This matter comes before this Court pursuant to the Order of our
Ilinois Supreme Court remanding this case for the purpose of makmg and recordmg findings in
compliance with Illinois Supreme Court Rule 18,

‘Background

Cassandra Lee Wingert brings this action on behalf of her minor.son, Noah Wingert who
is the true Plaintiff in this- case (Plaintiff), Plaintiff is also the son of Michael Neuman
(Decedent), whose death by héroin overdose on June 9, 2012, acted s the catalyst for this action.
Plaintiff filed suit against Defendants Kevin Jatczak (Jatezak), Julie Holda (Holda), and Simone
Holda (Simone), (collestively “Defendants™), on September 16, 2013 However, Jatczak
subsequently passed away in an unrelated house fire. As a result, Patsy Hradisky (Defendant),
who ig Jatczak’s mother, began defending against Plamtlff‘s action on behalf of Jatczak's estate.

Plaintiff’s original complaint bronght an action based on common law neghgence. After
extengive motion practice between the parties, Plaintiff ultimately filed his fourth amended-
complaint which resulted in the constitutional issues discussed herein being placed before this
Court. Plaintiff’s fourth amended complaint brings smt against Defendants pursuant to T40TLCS
57, The Drug Dealer Liability Act (the DDLA)

‘Specifically, Plamtiff a]]eges that that Defendants are liable 1o Plaintiff under the DDLA
‘because: 1) They were in the chain of distribution of the drog that was actually provided to the
Decedent, and/or 2) While they did not directly or indirectly provide Decedent the actual drugs
he used, they are nonetheless liable under the DDLA because they sold the same type of dru'é, in -
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| the same geographical area, and during a time period when Decedent used the same type of
lllegal drug. Id,, §25(b)(1)&(2)A-C).

; Defendant now moves to dismiss Plaintiff’s complaint pursuant to 735 ILCS 5/2-615 (2-
| 615), because the DDLA violates the Due Process Clause of the 14" Amendment of the U.8,
Constitution and Article I, §2 of the Illinois State Constitution. Irsportant to note, Defendant
served the Illinois Attorney General with notice giving her adéquate time and opportunity to
defend the DDLA as mendated in Illinois Supreme Court Rule 19, but the Attorney General
explicitly declined to intervene in this case by letter dated April 4, 2016, See AG Letter attached -
as Bx. A. As such, for the reasons set forth below, this Court grants Defendant’s motion to
dismiss in part. However, prior to delving into the Defendant's constitutional challenges this
Court believes a brief recltatxon of the DDLA’s leglslatlvc scheme and purpose is useful,

‘The Drug Dealer Liability Act

On January 1, 1996, the Drug Dealer Liability Act became effective. The Tilinois
Legislature enacted the DDLA to: 1) create a-civil remedy for petsons, entities, and communities
“injured s a result of illegal drug use”, 2) allow those persons and entities to recover damages
from those who “have joined the illegal drug market”, 3) shifi the costs associated with illegal
drug use to drug dealers, 4) deter others from selling illegal drugs, and 5) incentivize drug users
o seek payment for their treatment from the dealers that sold them the drugs. /d, at §5.
Mo1cover section 10 of the DDLA, makes it readily apparent that the Tllinois Legislature
"~ intended the DDLA to be used to: 1) threaten those who consider selling illegal drugs i order to
deter them from entering the iliegal drug market, 2) impose lishility for the' terrible costs and
effects of illegal drug use on drug dealers both material and insignificant, and 3) erode numerous
barriers and problems those injured by illegal drugs encountered in attempting to recover under .
previously existing civil remedies. Id, §10(1)-(4)&(7).

* The DDLA allows a plaintiff to bring an-action against two distinet types of defendanis:

1) a person who “participated in the chain of distribution of an illegal drug that was actually used
by the individual drug user” (Ditect L1ab111ty Provision), ar 2) “Al person who knowingly
participated in the illegal drug market” (Area Liability Provision). Id. at §25(b)(D&(2). A
plaintiff hoping to hold a defendant liable under §25(b)(1) hes the burden of proving that the
defendant actually participated in the chain of distribution of the drug. that was actually used by
the drug user at issue in the case. In contrast, a plaintiff wishing to hold a defendant liable urider

the Area Liability Provision has to also prove thres elements: (1) the defendant sold drugs-in the -

same "jllegal drug market community” where the injury occurred; (2) the defendant sold the
same type of drugs that the user used; and (3) the defendant sold drugs at the time the user
caused the plaintiff's injury or used drugs. Id. at (b)(2)(A-C), However, if a plaintiff names 8.
defendant who tws a criminal conviction pursuant to 21 U.S.C. §801 ef seq. (the Act), and ean

. meet certain requirements as set forth in the DDLA, section 60 of the DDLA estops the
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Jefendant from. denying participating in the “{legal drug merket” he/she wilt ultimately be liable
for participating in. [d. at §25(ON2)(A-C). : I

' To be clear, the DDLA promulgates what the “illegal drug market” is in any given case .

based on the amount of drugs the defendant possessed, sold, or distributed (hereinafter simply

_ “nossessing”) when he/she was convicted under the Act, or the amount of illegal drugs the
defendant sold or distributed relative to the timeframe at issue in the case. The DDLA’s broadest.
definition of the “illegal drug market” is for those defendants who have been convicted under the
Act for possessing an amount of drugs which qualifies as a “ovel 4 offense” under the DDLA.
14, at §40 & §60. To put this in perspective, in certain circumstances a plaintiff who was injured
due to a drug user’s use of cocaine in Chicago can bring a DDLA action against & defendant(s]

" who was convicied of possessing 5 ounces of cocaine under the, Act in Champaign, Illinocis.
DDILA at §15. ' : o

In such situations, the defendant is estopped from denying he/she is liable to the plaintiff,
despite the fact that his’her conviction i “prima Tacie” evidence that hie/she participated in the
Chicago based plaintiff’s “illegal drug market.” Id. Take note thet in this hypothetical, the .
“illegal drug market” is the entire state of Tllinois. Id. at §60 & §25(b)2). Furthermore, if -
defendant holds a conviction under the Act for an amount of drugs that qualifies as a “Level 4
Offense” the DDLA holds that defendant liable for the. plaintiff’s injury simply by
“participating” in the illegal drug market at issue. Put another way, fhe defendant’s criminal
conviction acts as a fulcrum holding them liable for the plaintiff’s injury without allowing: them

.~ any menningful way to dispute his/her liability. '

" . Also, in order to serve its intended purpose, the DDLA cottains & numnber of sections
which are rather incommon in other civil liability statutes. The damages scheme set forth in
section 25 of the DDLA allows a-plaintiff fo recover damages including, but not limited to: 23
types of economic/non-gconomic damages, punitive. damages, attomey’s fees, and the costs of

 the suit, J2. The same section makes clear that those approved damages are not exhaustive, Id.

. Moreover, the DDLA sets forth a comprehensive list of those persons and entities who may sue
as plaintiffs when harmed by an individual’s use of an illegal drug including, a parent, legal
guardian, child, spouse, sibling, an individual in utero, an employer, & medical facility, an
insurer, government entity, an entity that funds a drug treatment program, of 4 Person injured as’
a result of the willful, reckless, or negligent actions of the individual drug user, Id, Lastly, the
DDLA permits an intelligent plaintiff (as long as they are not a drug user), t0 name multiple
convicted defendants who cannot. rebut ligbility as long as the plaintiff ensures that the
requitements set forth in section 25 and 60 of the DDLA are satisfied. See Id at (b), (“A,pérson
entitled to bring an action under this Section may seek damages fiom one or more of the
folilowing:") [emphasis added]. ‘ ‘
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The Parties’ Afguments

Defendant prov1des three separate arguments as to why the DDLA violates the Dug
Process Clause of the 149 Amendment to the U.S. Constitution, and Article I, §2 of the Iilinois
State Constitution. ‘

1, The Defendant’s Uncunstrtutmna] Arguments

Flrst Defcndant argues that the DDLA violates a dcfendant’s due ptocess rlghts by
imposing an irrational and arbitrary presumption of causation which is irrebuftable in certain
' circumstances. In citing Tot v. United States, 315 U, 8, 463 (1943) Defendant argues that the
DDLA’s causation presumpnon, which again can become irebuttable, is unconstitutional
becanse a Defendant’s drug convietion under the Act bears no rational connection to the ultimate
fact presumed — that the Defendant’s simple- participation in the drug market caused the
Piaintiff"s injury. In further support of Defendant’s first argument, she asks this Court to fook no
further than how the statute defines “illegal drug market” communities based on electoral
districts.

Defendant advances that our [llinois Legislature cites no rational basis a8 to why electoral
districts were used to determine which geographical area would: be a “place of illegal drug use”
and- “target community”. DDLA at §15 & §40. Défendant posits that such categorization, while -
-seemingly arbitrary, becomes cleaily so when entertaining the real world possibility that a drug
dealer who lives down the block from a drug user will not, at timies, be properly named a5 a
DDLA. defendant because he/she lives: in a different electoral district. In addition, Defendant asks
this- Court to consider Steed v. Brain-Holloway, an QOklshoma case, as persuasive authority
because that court analyzed and determined that Oklahoma’s own identical version of the DDLA

* was unconstitutional for the same reasons Defendant presents here, '

Sccond Defendant maintains that the DDLA violates due process by completely
eliminating causation, which the Illinois Supreme Court held was a “findamental principle. of
tort law” {n Smith v. Eli Lilly & Co., 137 1L 2d 222, 232 (1990). Defendant’s second argument
seems to be implicitly aimed at both sections of 25(b) which allow plaintiffs to name both direct
and indirect persons as defendants under the DDLA. Properly distilled, Defendant reptesents that
the DDLA does not require a plaintiff to prove that a defendant named under either section
factually caused the plaintiff’s injuries. Instead, the DDLA presumes that either by providing the
actual drugs the drug user took, or even worse, by simply partlclpatmg in the “illegal drug

" market” at issue the defendant caused the plaintiff’s injury.

. Defendant further presents the notion that the DDLA is unparalleled in tertns of assuming
: a defendant caused the plaintiff’s injury in relation to other ¢ivil recovery statutes, Defendant

4
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turns this Court’s attention to the Iliinois Dramshop Act which, while having & telaxed causation
requirement, still requires a plafntiff to prove that a liquor business caused the intoxication of the
party which, in turn, caused the Dramshop plaintiff's injury. In contrast, Defendant argues that
there is o similar causation requirement in the DDLA. Defendant then prays that this Court
consider what may occur if the judiciary allows our Legislature. to enact liability statutes without
requiring plaintiffs to prove the defendant actually caused the plaintiff’s injury. In Defendent’s
view it will lead to new statutes being enacted on shalcy constitutional grounds at the expense of

individual due process rights.

 Finally, Defendant argues that the DDLA violates due process by employing both market
share lighility and joint and several lability irregardless of & defendant being 25% at fault or

greater. Defendant interprets Smith v. Eli Lilly & Co., along with other foreign coutt decisions to
project the image that ihe courts in the greet majority of states have rejected market share
Hability explicitly because the market theorics shed causation, which is an indispensable part of
tort jutisprudence. Jd, at 137 Til. 2d 222 (1990). Defendant Jastly comtends that the DDLA is
patently unjust because it also allows e plaintiff to single out a defendant and obtain from
nim/her the full judgment assigned irrespective of the percentage of that defendant’s fault!

3, The PlaintifP’s Responsive Arguments

First, Plaintiff argues that both section 25(b)(1)&(2) are constitutional because it’s
rational to assume that either type of defendant contributes to our state’s drug problem. In -

 support, Plaintiff implicitly cites to the legislative findings section of the DDLA as he argues,

“[d]rug addiction is an ongoing harm where the damage caused from one dose is often hard to

distinguish from damage caused by another dose.

»Pltf's Resp. Brf ot Pg. 2, Gleaned from’

Plaintiff's argument is the idea that although a drug user averdoses because of his'her use of
cocaine on a particular date, the overdose might be due, in part, to the build-up of cocaine in that
user’s system on several continuous occasions, Using previous methods of recovery, Plaintiff
argues that a litigant™s ability to prove this type of theory required scientific evidence, which was
either hard or expénsive to retain. This, argues Plaintiff, is precisely why our Legislature crafted
the DDLA with an extremely relaxed causation requirement. As such, Plaintiff argues that the
Legislature’s deciston to relax causation requirements in the DDLA is justified because it is the
-only practical way our Legislature could hope to gerve the purpose for which the DDLA was

enacted; Shifting thie costs associated with illegal drugs back to drug dealers.

! See Wendy Stasell, Shopping for Defendants: Market Liahility under the Llinois Drug Dealer Liability Act, Vol
27, Loyola Univetsity Chicago LR, Is. 4 (1996), {During & House dcbate, Representative Salvi atated that the Drug
Dealer Liability Act is "market share labikity times ten." House Transoript, supra note 138, at 3. The Liability
created under the Act is similar to market sharo ligbility, in that it allows the plaintiffto me even though fie cannot
identify the person wha caused his injury. Id. Representative Salvi stabed; "Ti's very similar fo that although it goes '

inuch further than that beoause ... & major drug dealer in the

: State of Ilfinois who hes lots of assets will find that -
hundreds of people throughout the State of Hlinols will be suing

him ... This is civil Lisbility times 1000 .., so if you .

are interested in getting into the iliegal drug market you [sic] better be very careful, because you're going to get sued .

and if you have assets, you are going to ave to pay."). 4.

5
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Morcover, Plaintiff ergues that Defendant’s reliance on Steed v, Bain-Halloway is
misplaced because. that decision only held Oklahoma’s version of the DDLA’s Area Liability
Provision unconstitutional, while leaving Oklahoma's version of the Direct Liability Provision
intact. Additionally, Plaintiff asks this Court to look to the Black Lung and Benefits Act of 1972 -
(BLBA) to support that the DDLAs irrebuttable presumption is not wnconstitutional, The BLBA -

" holds that if a coal miner shows evidence that he/she was afflicted with prienmoconiosis, it was
“irrebuttably presumed” that he/she was totally disabled by that affliction at the time of his death
for the purposes of Teceiving death benefits from the minet’s eployer. Id, T

In Usery v. Turner Elkhorn Mining Co., 428 U S. 1 (1976), the U.S. Supreme Court held = -
that the irrebuttable presumption in the BIBA was constitutional because Congress- could
rationally conclude that a miner with pneumoconiosis suffered a disability brought on because of
hisfher activities as a miner. Thus, the Court held that the BLBA's irrebuttable presuraption
regarding the miner’s affliction being due 0 nis/her duties as a miner was rational and passed
constitational muster, Jd. at 25-6. In comparison, Plaintiff argues, the DDLA’s irrebuttable

. presumption between a defendant’s criminal conviction and the plaintiff’s mjury is just as
rational and therefore constitutional. ‘ ‘ '

Next, Plaintiff argues that the joint and several liability provision in the DDLA is not
unconstitutional merely becanse there may be a fairer way to apportion damages. Plaintiff
reminds this Court that it’s our Legislature’é' prerogative, to enact legislative remedies in an
attempt to solve our society’s problems. In support of the constitutionality of the DDLA’s joint
and several liability provision, Plaintiff cites to the DDLA's legislative findings section where
our legislature found that all drug dealers are responsible for the harm caused by drugs
notwithstanding whether they actually provided the drugs at issue to the user or nofc'. Id. at §10.

For Plaintiff’s fourth argument he argues that “riothing n the DDLA creates market shate
Jiability”, but “...creates joint and gevera! liability with a rational causation presumption that 2
drug dealer who operates within the same area in which drugs wete consumed likely caused 2
postion of the plaintiff’s damages.” See Plif’s Resp. Br. at Pg. 6, Even if that wete the case and
the DDLA imposes matket share lability, Plaintiff contends, the Area Liability Provision is
constitutional because the legislature expressly decided to enact it, which distinguishes this case .
from Swith v. Eli Lilly & Co., 137 11, 24 222 (1990). Plaintiff distinguishes that case from this
one by advancing the idea that our Supreme Court expressly distavored and rejected market
shate liability becoming an extension of common law in Smith v. Elil Lilly & Co, Id. In this case,
however, the. Legislature expressly decided to utilize markst share liability by passing the
DDLA. In short, Plaintiff.interprets the Eli Lilly decision narrowly to stand for the proposition
that our Supreme Court simply refrained from expanding Llinois common law to encompass
market share liability, instead of finding that market share ligbility would be unconstitutional in
every situation. - ‘ ' :
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Plaintiff proposes that the our Legislature balanced its imposition of joint and several
liability on defendants held liable by the DDLA, by giving those defendants the right to bring
counterclaims and seek contribution from other drug dealers. Jd. at §55. As section 10 of the
DDLA finds, because the illegal drug business is one of a clandestine nature, drug dealers are in
the best position to know who other drug dealers are, and if the burden of paying the plaintiff’s
damages is too great, those defendants can always bring a coniribution action agamst other drug
dealers. In short, Plaintiff believes that the DDLA is constitutional because, in essence, the
DDLA’s legislative scheme.is the only practical way-to shift the costs and injuries associated
with illegal drug use back to the drug dealers who are responsible for it.

_ Analysis _ _
I THE g:gEETITUTIONAL CHALLENGES DEEENDANT RAISES IN HER

MOTION TO DISMISS ARE ONLY PROPER WHEN BROUGHT IN A
MOTION TO DISMISS PURSUANT TO T3S TLCS 572-619(a)(9). '

As a preliminary matter, Defendant ra1sed het constltutlonal challenges to the DDLA ina

motion to dismiss filed pursuant to 2-615. Plaintiff responded to the Defendant’s constitutional

" arpuments without raising any objection to Defendant’s use of 2615 as the vehicle for her

constitutional challenges o be heard. Nor did Plaintiff raise any procedural issue with Defendant

bringing her constitutional challenge in the prior 2-615 motion when the Plaintiff asked this

Court to reconsider its priof ruling which found 740 ILCS 57/25(b)(2) unconsittutional. See
Pltf's Resp. to Def's Min for Summary Judgmem

, As a procedural matter, however, this Court finds it important to note that the
‘ Defcndant s constitutional challenges to the DDLA which Defendant categorizes as a motion to
dismiss pursuant to 2-615, is impropet. Constitutional challenges may only be entertained when
brought pursuant to 735 ILCS 5/2-619(8)(9) (2-619). See People v. Une 1998 GMC, 355 111, Dee.
900, {2011), (The Illinois Supteme Court found that the defendant’s constitutional challenge to
forfeiture statutes, whiich allowed the State to impound vehicles was properly brought under the
auspices of 735 ILCS 5/2-619(2)(9), as the constitutional challenge was an “affirmative satter”
which defeated the State's claim), Still, because Plaintiff did not object to Defendant raising her
- constitutional arguments in & 2-615 motion, and responded to the substance of those arguments,
in the interest of judicial economy this Court finds it proper to treat the Defendant’s motion to
dismiss as being brought pursuant to 2-619(a)(9). See Peterson v. Randhava, 313 Il App. 3d 1,
9, (1st Dist, 2000), ("the substarice of the motion, not the title, should determine how the court
should treat a motion"); Loman v. Freeman, 315 Il App. 3d 445, 448. (4t11 Dist. 2006), (“the
substance of a motion, not its label, determines what it s, ”) Miereia v. Textron, Inc.; 342 T
App. 3d 433, 437 (1st Dist, 2003), (I'he First District noted that since the employee was able to
address the substance of the employer’s arguments in response fo its motion, the employee was -
‘not prejudiced by the employer s mislabeling of the mouon) Nelson v, C’rys tal Lake Park Dist.,
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342 TIl. App. 3d 917, 920 (2nd Dlst 2003), Storm &Assoc v, Cucu!:ch 298 1li. App. 3d 1040,
1046, (lst Dist. 1998) :

f * Moreover, as a pracucal matter, rathér than ordenng the partles to repeatedly address
E whether Plaintiff properly pleads facts to state a cause of action under a statute which would -
* ultimately face constitutional challenge, this Court finds it necessary to gei to the heart of the
matter and determine if the DDLA, which Plaintiff relies on, can pass constitutional muster on its
face, In shott, this Court finds it important to clarify that it finds 740 ILCS 57/25(b)(2)
-unconstitutional, after treating the Defendant’s motion to disrniss as being made under 2-
619(a)(9) instead of 2-615."

I, THE DDLA’S METHOD ~ OF IMPOSING AN IRREBUTTABLE
PRESUMPTION OF CAUSATION FOR P AINTIFF’S INJURY
THOSE DEFENDANTS WHO SIMPLY PARTICIPATED IN THE ILLEGAL R
DRUG MARKET IS UNCONSTITUTIONAL AS IT V[OLATES THAT |
DEFENDANT’S RIGHT TO DPUE PROCESS :

Courts should begin any constitutional analys‘is with the presumption that the challenged
legislation is constitutional, and it"is the challenger’s burden to clearly establish that the
challenged provisions are unconstitutional. Best v. Taylor Mach Works, 179 11l. 2d 367, 377
(1997). However, the Illinais Constitution is not a grant, but a limitation on legislative power, Id.
It is the judiciary’s duty to interpret the law and to protect the rights of individuals against acts
beyond the scops of the legisiative power. Id. If a statute is unconstitutional, it is the judiciary’s
duty to declare it invalid. JJ This duty cennot be evaded or neglected, no matter how desirable or
beneficial the legisiation may appeat to be, Id.

This Court notes that only a single appeilate court case has discussed any of the DDLA’s
provisions, and that case had no meaningful discussion as to whether the DDLA violates a
defendant’s due process rights. 2 Thus, this Court is asked to rule on this-issue as a case of first
impression. Furthermare, this Court finds the Oklahoma Appellate Court’s decision in Steed v.
Bain-Holloway, as persuasive authority since it dealt with Oklahoma’s identical version of the
DDLA, and the same constitutional issues which are before this Court now. Id,, 356 P.3d 62

~ (Okla. App. 2015). The first 1mp0rtant issué is to determine if the DDLA i imposes market share
liability on defendants.

a, The “Risk -Contribution Theory” is -the Closest Market Llabllity Theory
Which Is Contained Within the DDLA

De_fendant’s argument that-the DDLA imposes “market share liability” on defendarits
misses the mark. So too does Plaintiff’s argument that the DDLA does not impose any type of
market liability, Section 10(9) of the DDLA explicitly states: ‘

* Wastfield Nat'ins. Co. v. Long; 348 11l App. 3d 987 {2nd Dist. 2004), was  declaratory judgment action.
. | .
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«“Market Hability has been created with respect to legitimatefprodiwts by judicial
decision in some states, It provides for civil recovery by plairitiffs who ate unable
to identify the particular manufacturer of the product that js claimed to have
caused them harm, a.llowing Tecovery from all manufacture:s of the product who
participated in that particular market, The market liability theory has been shown
to be destructive of market initiative and product development when applied o
legitimate markets. Because of its potentiel for undermining ‘markets, this Act.
expressly adopts a legislatively crafted form of liability for those who
intentionally join the illegal drug market. The Hability established by: this Act
grows out of but i3 distinct from existing Judicially crafted market liability
[emphasis added]. - '

Clearly, from the DDLA’s explicit language our Legislature intended to institute a type of
market liability within the DDLA. Thus, Plaintiff’s suggestion that the DDLA imposes no such .
market liability variation is unpersuasive. However, Defendant’s categorization of the DDLA’S
market liability scheme as “Market Share Liability” is not on point either. In fact, as sct forth
below, none of the market liability theories our Ilinois Supreme Court discussed in Smith v, Eli
- Lilly & Co., fit perfectly into the DDLA’s legislative scheme. Id. at 137 0. 24 222 (1990},

7 I “market share liability,” a plaintiff is required to join the manufacturers of a
“substantial share” of the market as defendants in the plaintiff’s lawauit, Id. at 237. The plaintiff
then must proffer a prima facie case on evety clement of strict liability negligence except -
identifying the direct tortfeasor, who ac‘a}aﬂy provided the drug to the plaintiff, Jd. The burden
thersafter shifts to the defendants to demonstrate that they could not have provided the drug to
that particular plaintiff, Jd. If the defendant fails in this regard the court then fashions a market -
share theoty to apportion damages based on the likelihood that the defendant supplied the drug
the plaintiff took considering each defendant’s share of the market, Jd. The ideal result is that
each manufacturer’s liability for the plaintiff’s injuty and the portion of the judgment it must pay

is approximately equivalent to the chance the plaintiff took the manufacturer’s drug, 4.

The market share liability theory described in Smith is inapplicable to {llegal drug dealers
named as defendants undet the DDLA for several reasons. Jd. First, it's practically impossible
for an Nlinois plaintiff to join all illegal drug dealers which have a “substantial share” of the
market due to the clandestine nature of the illégal drug trade. Second, it’s even more difficult to
know within eny degree of certainty how much of a market share each individual defendant has .
in the illegal drug market than it is 0 apportion dpproximate market shares. to legal drug
manufacturers for the same reason. Third, in market share liability, a legal drug manufacturer
who is named as a Elgfendant at least enjoys the opportunity to demonstrate that they could not
have provided the plaintiff with the actual.drug which caused his injury, Id. In comparison, a
defendant named in an Iilinois DDLA action mi ght not have such an opportunity because there is
a presumption of causation that becomes irrebuttable if a particular defendant has 2 criminal
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" conviction’ under the Act (assuming the plamtnff meets t.he other cnterla which triggers §60 of the
i - DDLA to apply).

Instead, of all the market Hability. theories our Supreme Court described in Smith, the
closest that comes to describing the market Hability theory used within the DDLA is the “Risk

! Contribution Theory” which the Wisconsin Supreme Court fashioned in Collins v. Eli Lilly Co.

‘ Id. at 116 Wis. 2d 166 (1984); Smith, 137 I1l. 2d at 243. To support utilizing that market theory
of liability, the Wisconsin Supreme Court held that “[eJach defendant contributed to the risk of
injury to the public and, consequently, the risk of injury to individual plaintiffs.” Id, To justify
the approach’ the Wisconsin Supreme Court held that “...each defendant shares, in some

- measure, a degree of culpability in producing or marketing” a harmful drug [and] as between the

" injured plaintiff and the possibly responsible drug company, the drug company is in a better
position to abgorb the cost of the injury.” Id

When & Wisconsin plaintiff relied on the Risk Contribution Theory the plaintiff was still
required to allege that: 1) the patient ingested the dtug, 2) the drug caused the pleintiff’s injury,
3) the defendant manufactured or marketed the drug, and 4) the defendant’s conduet constituted
a breach of a legal duty to the patient. Jd, " Thus, just like an Illinois plaintiff moving under the
DDLA, “[tThe plaintiff need only sue-one [drug dealer] and that [drug dealer] need not constitute
a substanital share of the market.” [emphasis added] Id. Still, however, the Risk Contribution
Theory as applied to the DDLA is imperfect as well, because a legal drug manufacturer named as
a defendant in Wisconsin still enjoys the opportunity of proving “by a preponderance of the
evidence that it did not produce or market” the druyg, which caused the plaintift’s injury. Id. As
stated above, a drug dealer named as & defcndant in a DDLA action may not enjoy a gimilar
opportunity. :

However, the distinction makes little difference as our Itlinois Supreme Court was highly
critical of Wisconsin’s “Risk Contribution Theory” as well. See Id,, (*{iIf only one company is
sued and no others are impleadéd, that company is liable for all the darnages if it cannot

‘exculpate itself.”). The Illinois Supreme Court also noted that “If more than one defendant is
_joined or impleaded, damages are determined according to the jury’s assignment of liability
under Wisconsin’s comparative negligence statute, [d. Similarly, the DDLA also seems to allow
defendants held liable under the statute to reduce their appertionment of dameages by showing

 their comparative “responsibility” wag less than that of the other co-defendants, /d. at §50. '

. Defondant’s Joint and Several Liability Argumenit Is Unpersuasive . .

The fact that the DDLA allows defendants to reduce the apportionment of the damages

 that they owe, indicates that the DDLA does not imposg joint and several liability regardless of
whether the defendant is 25% or more at fault. Pursuant to 735 ILCS 5/2-1117, a tortfeasor is

liable for the total judgment a plamtxff is owed only if a jury finds the defendant 25% or more at

fault, If not, the defendant is only liable for his share of the judgment that is less than 25%

10
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‘attributable to the plaintiff’s mjury However, Defendant argues that the DDLA rescinds the 25%
at-fault threshold which triggers a defendant being held joint and severally 11ablc to the plamuff

First, Defendant fails to cite any specific portion of the DDLA to support her argument.
Second, setting aside the fact that a central tenet of Illinofs law is that the burden of proving a
claim is wrought on the party making it, a close reading of the DDLA reveals no such language.
Instead, the language closest to stending for the notion Defendant raises can be located at section
45(c) of the DDLA, which reads, “Ja] plaintiff need not be interested in obtaining...all the relief
demanded[] Judgement may be-given for one or more plaintiffs according to theit respective
rights to relief and against one or tore defendants accordmg to their respective liabilities.” Id.
However, this statutory language is insufficient for this Court to conclude that defendants are
jointly and severally liable irrespective of the percentage 8 jury judges them at fault. In ghort,
Defendant fails to su.fﬁciently cite any specific authority to support that joint and. several Hability
under the DDLA is unconstitutional, United Sraa‘es v. Dunkel, 927F. Zd 955, 956 (7th Cir, 1991).

b. The Ilinois Supreme Court’s Declsmn In Smstk v. Eli Lxlly & Co., Seriously
" Questioned the Constitutional Feasibilify Of Using Market Lmhihty
Principles In Illinois Tort Law

_ Notwithstanding the fact that the DDLA seems to utilize & version of Wisconsin’s Risk
Contribution theory, the result of applying such a market liability theory seems to run afoul of
our Illinois Supreme Court’s decision in Smith v. Eli Lilly & Co. Id. at 137 Til. 2d 222. Tn Smith v.
Eli Lilly & Co., our Illinois Supreme Court performed an exhaustive analysis as to whether -
market liability theories could be applied in a suitable framework in [ilinofs, and decided it was

. untenable, Id, This is evident in the language expressly dictated by the Ifinois Supreme Court
itself, as well as the numerous times the Supreme Court directly quoted the decisions of other
state courts which expressed the same concern. See Id., 137 Ili. 2d at 238, (“|Market Share =
Liability] theory will result in jmposition of liability on pute conjecture and . . rewards the
plaintiff who, unlike the ordinary plaintiff, no longer has to take the chance that the responsible -
‘defendant cannot be reached or is unable to respond financiaily”); Id. at 244, (“It has been said’
that [Risk Contribution] theory contravenes the fandamental tort principle that a mero possibility
is insufficient to satisfy causation.”); #d. (“Furthermiore, it is possible that liability will far exceed
the probability that 8 defendant caused. the injuries.”); Jd. at 245 (“Though it is too early to
determine how [New York's Risk Contribution theory] will be received, it certainly is the most
radical in its departure from established tort principles and it is admittedly flawed in that it
cannot equate lability to actual harm caused.”) [emphasis added], Id: at 246, (“[The Jowa
Supreme Court] recognized market share lebility s & radical departure from traditional tort
concepts and it rejected allowing "negligence in the ait™ to serve asa-substitute for causation in
fact™); Id, quoting Mulcahy v. Eli Lilly & Co. (lowa 1986), (“...awarding damages to an
admitted innocen! party by means of a court-constructed device that places liability on
manufacturers who were not proved to have caused the injury involves somal engmeermg more
approptiately within the legislative domain.").
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Although the parentheticals above showcase the concerns courts across the nation share
when determining if market liability theories cen provide a workable famework that does not
run adrift of fundamental constitutional principles, it’s worth highlighting our Tllinois Supreme
Court’s own words after it held that market. share liability was “too gieat 2 deviation from our
existing tort principtes...”. Smith, 137 1L, 2d at 251; Id. at 2512, (“A major flaw, in regards to
DES cases, is that there is only = small amount of, or in some cases 1O, reliable nformation
available fo establish the defendants' percentagesof the market.”); Id, at 253, (“Acceptance of -
market share liability and the concomitant burden placed on the courts and the parties will
imprudently bog down the judiciary in an almost futile endeavor. This would also create &
tremendous cost, both monetarily and in terms of the workload, on the court systeri and litigants
in an attempt to establish. percentages based on unreliable or insufficient data.”); Id., at 2534, .
(“If we were to allow courts and juries to apportion damages when reliable information is not
available, the clear result would be that the determinations will be abitrary and there will be
wide variances between judgments, without sufficient explanation as fo these differences.”); Jd.
at 254, (“To impose liability when it is quite possible that the defendant is not before the court is
too speculative); Id. at 255, (“Surely, this specific market would be nearly impossible to
gstablish.”) [emphasis ‘added}; Id., (“The theory thus punishes plaintiffs who can satisfy the
identification  element, while creating an incentive not to locate the particular [defendant]™). To

- put it mildly, our Tinojs Supreme Court expressed a rather negative view of incorporating any

 market liability theory into a usable framework within Illinois law. Absent our Supreme Court’s
direction to the contrary, ihis Court declines to enter a ruling that may be adverse to our highest
Court’s decision. : ' :

To the Plaintiff’s credit, it is true that our Supreme Court’s decision in Smith v, Eli Lilly
& Co. only declined to expand Illinois common law to encompass market share liability. |
However, our IMinois Supreme Court did not explicitly assert that a statute which uses such
market liability theories would not run afoul of the Illinois and U.S. Constitutions, which have
" now arisen with the enactment of the DDLA. Instead it left that question open and to be decided
when such legislation was enacted. See Id., at 262-3, (“Perhaps, as 2 number of other courts and - .
commentators have suggested, this change is most appropriate for the lcgisiatllre to develop, with
its added ability to hold hearings and determine public poticy.”) [emphasis added]; See Madison -
"y, City of Chicago, 415 Tit. Dec. 498, 503, (15t Dist. 2017), (“... where our éuprame court makes
a pronouncerment, even where it is not essential to the disposition of the case, such a statement is
either judicisl dictum that is entitled to "much weight," or obiter dictum, which can be "binding
in the absence of a contrary decision of that court."), Surety, therefore, this Court is not at liberty
to simply distegard our Supreme Coixt's Statements in binding precedent regarding the same
_ {ssue no matter how small or large that dicta may be. This discussion is notto suggest, of course,
" that our Legislature can never employ market liability theories, but only that they must, a8 with
any piece of legislation, craft such statutes so individual constitutional rights remain viable. In
; ' any event, absent direction to the contrary from a higher court, this Court finds the DDLA is

uncenstitutional on its face because the application of a modified version of Rigk- Contribution
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| Theory runs conttary to our Ilimoxs Supreme Court’s declsmn in Smith v. Eli Lilly & Co. 14,137 -
| ' . 1L 2d at 268,

- §25(b%2) OF THE DDLA IS. UNCONSTITUTIONAL ON_ITS FACE
BECAUSE IT ARBITRARILY PRESUMES THAT A DEFENDANT WHO
PARTICIPATES "IN THE ILLEGAL DRUG RKET CAUSED THE
PLAINTIFF’S INJURY ' '

8. The DDLA’s Area Liability Provision Is Uncenstitutional

There is no evidence in the record to suggest that Defendmt Jatczak was criminally
convicted of any violation of the Comprehensive Drug Abuse Prevention and Control Act of
1970. Therefore, it would be inappropriate for this Court to find section 60 of the DDLA
unconstitutional, Instead, Defendant contends that the Area Liability Provision set forth in .

- section 25(b)(2) is unconstitutional on its face. This Court agrees. Section 25(b)2) of the DDLA.
presumes that the defendant caused the plaintiffs injury if the plaintiff proves three facts: (1) the
defendant sold drugs in the same "illegal drug matket community" where the injury oceurred or
drugs were used; (2) the defendant sold the same type of drugs that the user used; and (3) the -
defendant sold drugs at the time the user caused the plaintiff's i injury. Id. However, the presumed
fact - that the defendant’s conduct caused the plaintiff's injury - has no rational relationship to
these proven facts and fails to establish any reesonable probebility that the defendant's
participation in the illegal drug market caused the plaintiff's injury. The Oklahoma Appellate-
Cowt’s decision in Steed v, Bain-Holloway, echoes this Court’s reasoning and is persuasive -
authority. /d, at 356 P.3d 62 (Okla App. 2015).

In Steed v. Bain-Holloway, the friends of three ininor plamhf_t's brought suit under
Oklahoma’s identlcal vergion of the DDLA, against 51 defendants. Id.; 63 O.8. 2011 2421 ef
seq, Tdentical to section 25(b)(2) of the DDLA, section 2-424(8)(2) of Oklahoma’s statute
allowed a plaintiff to seek damages from persons who knowingly participated in the illegal drug
market, as long as three requirements were met: (1) the "illegal drug market target community of
the defendant” must have been the same as the individual drug user's place of drug activity; (2)
the defendant's drug market participation must have been connected with the same type of illegal
drug utilized by the individual drug user, and (3) the defendant must have participated in the
illegal drug market "at any time during the 1llegal drug use of the individual user." Steed 356
P.3d at 66; Id. at 2-424(B)(2)(a—c)

One of the defendants in Steed, moved to dismiss the plaintiff°s -action because the
Oklahoma statute infringed on his due process rights under the 14" -Amendment to the U.S,
Constitution and Oklshoma State Constitution because the statute impermissibly imposed
liability on him without showing a causal relationship between his parnclpatlon in the iltegal
drug market and the plaintiff’s injuries. Zd,, 356 P.3d at 64-65, The Oklahoma appellate court
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agreed. The Oklahoma appellate court found that section 2-424(B)(2) of Oklahoma’s drug statute
atbitrarify created civil Hability by imposing liability without regard to whether the defendants
named tnder that section of the statute actually provided the drug user with the drug that caused
the plaintiff's injury. Steed, 356 P.3d at 68. The Steed Court further noted that the statute’s -
irrebuttable presumption of causation, which arose when a defendant had a criminal conviction
under the Comprehensive Drug Abuse Prevention and Control Act of 1970, was unreagonable
because it imposed liability on those defendants when the wrongful conduct was actually caused
by amother. Id. at 68. The Steed Court concluded that section 2-424(B)(2) of the Oklahoma
statute was unconstitutional because it artificially created a connection between an alleged harm
and wrongful condnct, which was too tenuous to adequately protect & potential defendant’s right
to substantive due process. Steed, 356 P3d at 68. In sum, the Steed Court invalidated
Oklahoma's version of the DDLA’s Area Liability Provision because it arbitrarily imposed
liability on defendants regardless of whether those defendants participation in the illegal drug
market actuslly caused the plaintiff's injury. d. ' -

‘The same rationale the Steed court expressed in finding Oklahoma’s version of section
25(b)(2) of the DDLA unconstitutional rings true here. Id. The DDLA’s Area Liability Provision
arbitrarily. presumes that by simply participating in the illegal drug market at {ssue the defendant
caused the plaintiffs injury because the defendant either: 1) provided drugs to the user on some
previous occasion, 2) created an illegal drug market in the drug user’s community, or 3) provided
the drugs to the user which proximately caused the Plaintiff’s injury. Thus, the Area Liability
Provision’s irrational presumption of causation ocours in two ways. Simply because a defendant
participates in the illegal drug market where the drug user or drug use was located does not mean
fhat the defendant actually provided the drug user with illegal drugs, Separately, a deferidant’s
participation in the illegal drug market does not antomatically correlate into becoming the cause
of a plaintiff’s injury, The rationality of the DDLA’s Area Liability. Provision becomes even
more questionable when considering that the DDLA arbitrarily defines what constitutes an
“illegal drug market” based on Ilinois electoral districts. Simply distilled, the DDLA’s Arca
Liability Provision commits a classic causal fallacy where it assumes that a relationship between
one thing (the Defendant’s participation in the illegal drug market), is the cause of the other (the
Plaintiff's injury). ' : )

‘The United States Supreme Court held that when a court is determining if a particular
statutory presumption violates the Due Process Clause of the 14™ Amendment the court must
apply & “rational relation test.” Mobile, J. & K. C. R, Co. v. Turnipseed, 219 U.8. 35, 43 (1910). ~
Thus, the DDLA's statutory presumption under section 25(b)(2) will be upheld.if there is a -
“pational relation between the fact proved and the ultimate fact presumed”. Id. The DDLA’s Area ,
Liabilitjr Provision, however, is unconstitutional on its face_because it is both irrational and -
arbitrary. /d. 1t presupposes that the platntiff’s injury, which was caused by & drug user’s legal .
use of drugs (unless the plaintiff is the drug user), was also arbitrasily caused by the defendant’s
participation in an illegal drug market, which is arbitrarily defined itself,
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Lasly, this Court cannot reasonably determine a way that the DDLA’s- Area Liability
Provision can be construed in a manner that would preserve its validity. The Plaintiff himself
fails to suggest 2 manner in which section 25(b)(2) of the DDLA can stend in harmony with the

. Defendant’s right to due process. Instead, the Plaintiff remains comn_iitted to the view that every
individual drug dealer is responsible for every single instance of drug use and the harm that -
results. This is oot rational, however, when taking into account that iflegal drugs do not always
arise from the same source, and some drug dealers cut or modlfy drugs to increase or decrease
their potency and quantity. An additional problem unaddressed by any authority is that if the
Defendant is held liable to the Plaintiff under the DDLA’s Area Lisbility Provision in one
instance, nothing prevents other plaintiffs, in separate DDLA proceedings, from holdmg the
same Defendant lable in other actions again and again.

b. It Is Necessary For This Cuurt To Find Section 25(b)(2) Of The DDLA
‘Unconstitutional For There Is No Other Way That The Plaintiff Can
Maintain An Action Against The Defendant And The Area Liablllty
Provision Violates The Defendant’s Due Process Rights,

Since the DDLA contains a severablhty. provision this Court was able to sever s.ection
25(b)(2) without having to invelidate the entire statute when it granted Defendant’s motion to
dismiss in part on May 4, 2016. Id. at §85. However, Plaintiff was able to maintain his action
against Defendant Jatczak pursuant to section 25(5)(1) of the DDLA even after the Area Liability .
Provision was severed, Although Plaintiff proceeded through discovery; He was_ still unable to
show facts supporting that Defendant “knowingly distributed, or. ..participated in the chain of
distribution of [heroin] that was actually used” by the Plamtlff’s Decedent as reunIed under
seetion 25(b)(1) of the DDLA, when faced with Defendant’s motion for summary Judgment ‘
Curatola v. Niles, 154 Tl 2d 201, 207 (1993). As a result, Defendant's motion was granted.
Therefore, with this Court’s determination that section 25(b)(2) of the DDLA: violates the
Déefendant’s right to due process, and because Plaintiff's cannot receive judgment upon any.
alternative ground, it was necessary for this Court to find the Area Liability Provision
unconstitutional, : '
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For the reasons stated above, IT IS HEREBY ORDERED: |

1. Defendant Jatczak’s Motion to Dismiss Pursuant to 2 615 Is Treated As A Motion To
Dismiss Pursuant to 2-619(a){9); :

2. Defendant’s Motion to Dismiss Is Granted In Part, and Denied In Part;

3. 740 ILCS 57/25(b)(2) is found to be facially unconstitutional as violative of due process
ag set forth in the Due Process Clause of the 14th Amendment, and’ Article 1, §2 of the
Tlinois State Constitution and is heteby severed from 740 ILCS 57, ef seq.; and

4,. These findings shall be filed with the Clerk of the Illinois Supreme Court ag ordared by

© the linois Supreme Court on February 2, 201 8 :

" ENTERED:

Judge Daniel T. Gillespie #507

Asmcmte ‘1’11113’5’
Dande]l T Gillespie

AR - B0
Ci?f@};ii Coust - 1547
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OFFICE OF THE ATTORNEY GENERAL

STATE OF ILLINGIS
Lisa Madigan . . . :
NTTORNEY GENERAL . ~ April 5, 2016
o n
f"‘é ;
Kyle McConneIl

Scoit, Halsted & Babetch, P.C.
918 N. Jefferson Street, 'Suite 100
Chicago, liincls 60661

Re: Noah Wingert, ete., v. PatsyA Hradisky, etc
et al., No. 13L010098

Dear Mr, Mqunne_alI:

This letter-acknowledges recelpt of your March 3, 2016 notice of clam'l of
unconstitutionality in the above-referenced matter. Based upon areview of ihe notice
and the documents sent by electronic mail on March 23, 2016, the opportumty fo.
intenrene wilt not be pursued by this ofﬂce at this time.

‘Kindly advise me of the Court's resolution of this constnluﬂonal claim.

' "rhank you for your cooperation. Should you have any guestions, pleasa contact me at
100 West Randolph Street, 12th Floor, Chicago, Itinols 60501 or at (312) 814- 1030

Very truly yours,

Rager P, Flahaven .

Deputy Attorney Genera! :
Civil Latlgaﬂon :

RPFfamt

d ]782 !090 . T['Y (B'.'T) Bdds 5461 ¢ Fnr. & l".’) 782-7046 [ A

i 500 South Second S:Itr_ccl, Springfield, Hlindis 62706 *
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Order (2/24/05) CCG N0O2

IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS

[ et g
v, No, }3 L /00?g
-Miskg ot al

f E%s Qise Comin é) wﬁ?ﬁ%& 9-bfs Mafim ﬁ@Df?ﬂ"S
“Plinfitts Yousth mpkint, partis aggeung by o], +4he Court
N Qw@g schigd s ordereg: ] Lf?g?‘;w\
Dok bardls Nofon b Ohsris ' gunledipuet, and doned e
74p TLeS 57/95’65)@ 15 Cumf bhe WWISLMWM/ as vio/aﬁuég |
Gue Proeess and s "UQ% sare] thm HOLUS S7 d&—%,
o TLES STasIUY is found B ke constipny

Atty. No.: 3 fg'qg Associate Judge
o Ll Daniel T. Gillespt®
Name: ; VY. : &0“ 174 A7, - df 44 --C ENTEI‘lED' : MA\( - q zmﬁ ,'

Adty. for: YA & 2
Dated:
Address: S\. ﬁ"db :

City/State/Zip: Qﬁﬂ%o;fl (cOlolof J d/L
~ Telephone: ; )2|&‘Hi§z?>*wq§- -

DOROTRHY BROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

Copy Distribution - White: 1. ORIGINAL - COURT FILE Canary: 2, COPY Pink: 3. COPY

Circuit Court - 1507

Judge's No.
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312-463-1046 10:3720am,  12-05-2017 112

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION
NOAH WINGERT, 2 minor, by his mother )
and next friend, CASSANDRA LEE
- WINGERT, '

Plaintiff,
13 L.010098
v.

PATSY A. HRADISKY, as Special
Administrator of the Estate of Kevin
Jatczak, Deceased, JULIE HOLDA,
And SIMONE HOLDA,

Defendants.

This matter coming :o be heard on motion by Patsy A. Hradisky, as Special Administrator of the Estate -
of Kevin Jatczak, Deceased, for Summary Judgment as to Count I of Plaintiff's Fifth Amended
Complaint at Law, the court fully advised and parties appesritig by counsel, it is ordered: ] go
| . . Y2
The Court, having found no genuine issue of material fact as to whether Defendent, Patsy A. \'P 1
Hradisky, as Special Administrator of the Estate of Kevin Jatczak, proximately caused the overdose
of plaintiff’s decedent, Michael William Neuman, for which damages ars sought, hereby enters
summary judgment in favor of Patsy A. Hradisky on Count I of Plaintiff's Fifth Amended

Complaint at Law, _ 3 3 (/

 Defendants, Julie Holda and Simone Holda, are hereby dismissed without prejudice and with leave

ot 0%
to re-file within oe Year, : . L,{ 314 ,1\{
¥

Plaintiff is granted 30 days until 1-3-18 to amend her response with an affidavit laying foundation for

the autopsy report attached to Plaintiff's Response, Bnforcement of this order is stayed until 1-3-18 and o) © ,
this order is neither final nor appealable until 1-3-18. This Court finds that there is no just reason to 7/6
delay appeal, pending stay until 1-3-18, and this order is final and appealable as of 1-3-18. \'{

Scott, Halsted & Babetch, P.C. .

216 N, Jefferson.8t., Suite 100 , 2017
Chicagp, IL 60661 Bnter:

312-463-1045 '

Atty. No. 37245 J ‘
Attorney for Patsy A. Hradisky Judge Tudge’s Ne.

erznslnte Tudge
Jraniel T, Gitlespie
™

" [N
RN

Cireuit Court ~ 1567
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APPEAL TQ THE SUPREME COURT OF ILT,J.NOIS o
FROM THE CIRCUIT COURT OF COOK COUNTY
THE HONORABLE DANIEL T. GILLESPIE

NOAH WINGERT, a minor, by his mother )
and next friend, CASSANDRA LEE ) o =
WINGERT, o oy 2 5 =
. s > B
; e e enn A .. L= o=
Plaintiff-Appellant, ) Reviewing Court N@E ™ =
) e
-v- ) Cireuit Court No. 2048 L 0§Dogg:
) Ff“ 5=
PATSY A. HRADISKY, as Special Administrator ) g: & o i
of the Estate of Kevin Jatczek, Deceased ) e
)

Defendaﬁt - Appellee )

NOTICE OF APPEAL

PLEASE TAKE NOTICE that Plaintiff-Appellaiit, NOAH WINGERT, a thindr, by his
mother and next friend, CASSANDRA LEE WINGERT, hereby appeals from the:Orders entered
on December 5, 2017, May 4, 2016, and September 15, 2015 copies of which is attached as
Group Exhibit 1 and incorporated by reference as if fillly set forth hejein,

Plaintiff-Appellarit requests that the orders of December 5, 2017, May 4, 2016, and
September 15, 2015, be reversed and this matter reinstated for trial on the merits. This appeal is
filed pursuant to Supreme Court Rule 302.

" Appeliant’s Name: Nozh Wingert, a minor, by hiis mother and next friend, CASSANDRA LEE
WINGERT
Appellant’s Attorney: Nicholas Nepustil of Benjartiin & Shapito Ltd,, 180 N. LaSalle St. #2600,
Chicago, IL 60601, (312) 641- 5944, Cook County Atiorney # 03013

Appellee’s Name: Patsy Hradisky, a3 Special Administrator of the Estate of Kevii Jatczak,
Deceased

Appellant's Attomey: Kyle McConnel, Meagher & Geer P.L.L.P, 216 N. Jefferson St. #100,,
Chicago, IL 60661, (312) 801-5030

ORAL ARGUMENT REQUESTED /’Z/, -—Z/

i Nicholas Nepustil

Benjamin & Shapiro, Ltd,

180 N. Lasalle Street, Suits 2600
Chicago, llinois 60601

| » (312) 641-3944
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IN THE CIRCUIT COURT OF COOK COUNTY; ILLINGIS
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IN THE GIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

NOAH WINGERT, a minor, by his mother )

and next fricnd, CASSANDRA LEE )

WINGERT, . )

: Plaintif, )
) 13L010098

Y. )

o )

PATSY A. HRADISKY, 25 Special )

Administrator of the Estats of Kevin )

Jatczak, Deceased, JULIE HOLDA, )

And SIMONE HOLDA, )

)

Defendants. )

ORDER

This matter coming to be heard on motion hy Patsy A. Hradisky, a5 Special Administstar of the Estate
of Kevin Jatczak, Deceased, for Summery Judgment as to Count I of Plaintiff’s Fifth Amended
Complaint ar Law, the court fully advised and perties appearing by counsel, it is ordered:

Thie Court, having found no genuine issue of material fact ag to whether Deféndant, Patsy A,
Hradisky, &s Special Administrator of the Estaite of Kevin Jatezak, proximately caused the overdose
of plaintiff's decedent, Michael William Neuman, for which damages dre sought, heseby eriters
summery judgment in favor of Patsy A. Hradisky on Count I of Plaintiff's Fifth Amended
Complaint at Law.

Deferidants, Julie Holda and S'iﬂ:un; Holda, are hereby dismissed without pigjidice and with leave
to re-file within one year. .

Plaintiff is granted 30 days unti] 1-3-18 to amend ber sesponse with an alfidavit laying foundation for
the autapsy report attached to Pleintiffs Response. Enforcement of this order 1s slay:d until 1-3-18 and
this order is neither final nor appealable until 1-3-18, This Court finds that there is no just reason to
delay appeal, pending stay imtil 1-3-18, and this order js final end appealable asof 1-3-18.

216 N. Jefferson St,, Suite 100 Fhm.ﬂ T Gﬂ'l g&ﬂﬂl?
Chicago, IL 60661 ' Buter: - .
312-463-1045 CEC.5 207

Atty. No. 37245 e

Attoriey for Patsy A. Hradisky
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APPEAL TO THE SUPREME COURT OF ILLINOIS
CASE NO. 123201

NOAH WINGERT, a minor, by his mother )
and next friend, CASSANDRA LEE )
WINGERT, ) Appeal from Cook County
) Circuit Number: 2013 L 010098
Plaintiff-Appellant, )} Trial Judge: Honorable Daniel T.
) Gillespie
) Date of Notice of Appeal: 1/19/18
-V- ) Date of Judgment: 1/3/18
} Date of Postjudgment Motion
} Order: N/A
PATSY A. HRADISKY, as Special Administrator )} Supreme court rule which confers
of the Estate of Kevin Jatczak, Deceased, } jurisdiction upon the reviewing
: )} court 302(a)
Defendant - Appellee. )
NOTICE OF FILING

TO:  Kyle McConnell via electronic mail kmeconnell@meagher.com

On the 27th day of _April , 2018, we filed, by electronic means, with the Clerk of
the Illinois Supreme Court the Brief of the Plaintiff-Appellant and accompanying Appendix
which are attached and herewith served upon you.

BENJAMIN & SHAPIRO, L'TD. Attomeys for Plaintiff
180 North LaSalle Street Chicago, Tllinois 60601
(312) 641-5944 Attorney Code No. 03013

AFFIDAVIT OF ELECTRONIC MATLING

UNDER PENALTIES as provided by law pursuant to Section 1-109 of the Code
of Civil Procedure, the undersigned certifies that the statements set forth in this
instrument are true and correct, and certifies that he caused this Notice and attachment(s)
to be served by e-mailing a copy to kmeconnell@meagher.com in an e-mail originating

from nnepustil@@benshaplaw.com on April 27, 2018.
2"

Nicholas Nepustil
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