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ARGUMENT

At the core of this case is Gregory Johnson’s fundamental right to have

been fit to plead guilty. The due process clauses of the United States and Illinois

Constitutions prohibit the trial or plea of an unfit defendant, a prohibition that

is “fundamental to an adversary system of justice.” Drope v. Missouri, 420 U.S.

162, 172 (1975); People v. Reeves, 412 Ill. 555, 561 (1952) (“The protection thrown

around an accused person, that he must be of sound mind *** before trial or

conviction *** is as old as our concept of liberty.”). When the trial court errs in

upholding that fundamental guarantee, here by erroneously finding Johnson restored

to fitness, the United States Supreme Court has never approved of retrospective

fitness determinations as an appropriate remedy. E.g., Pate v. Robinson, 383 U.S.

375 (1966). Neither has this Court outside the  context of errors under a no-longer-in-

effect version of the statute governing the administration of psychotropic medication. 

The appellate court, however, relying on one sentence from People v. Mitchell,

189 Ill. 2d 312 (2000), describing  retrospective fitness proceedings as the remedial

“norm,” regularly orders such proceedings and often without explanation. And

here the appellate court took it a step further by not only ordering retrospective

fitness proceedings to remedy the error at Johnson’s restoration hearing, but also

by failing to vacate Johnson’s plea first. Because the trial court erred in restoring

Johnson to fitness, vacating that order guaranteed that Johnson, once again

presumptively unfit, pled guilty in violation of due process.

The State, however, would rather this Court address anything but the merits

of the question presented in the petition for leave to appeal, as it spends more

than a third of its argument complaining about perceived problems with jurisdiction,

waiver, and invited error. All of the State’s objections either misread this Court’s

-1-

SUBMITTED - 34964865 - Jacob Vicik - 10/20/2025 2:02 PM

130932



jurisdictional and procedural decisions or misunderstand the relationship between

those decisions and Johnson’s fundamental right to be fit to plead guilty.

 Then, when the State finally gets to the merits, it defends the restoration

hearing even though: (1) the court said it did not have the report the parties

stipulated to, (2) the court could not have meaningfully reviewed the report, which

was repeatedly and materially inconsistent, (3) the parties’ stipulation violated

this Court’s precedents even if the court had the report, and (4) Johnson’s post-plea

behavior indicated he had not been successfully restored. And the State defends

the appellate court’s remedy without acknowledging the effect of what the appellate

court actually did: by vacating only the order finding Johnson restored to fitness,

the appellate court returned Johnson to the position he was in before the restoration

hearing, meaning the appellate court’s decision guaranteed that a presumptively

unfit defendant pled guilty.

The appellate court, validly exercising its jurisdiction, correctly found that

the trial court’s order finding Johnson restored to fitness was error and that there

were no procedural impediments to that conclusion. But its remedy, vacating only

that order and not Johnson’s plea, was either insufficient or incomplete. This Court

should affirm the appellate court’s judgment in part, reverse it in part, vacate

Johnson’s plea, and remand for new proceedings.

I. The appellate court had jurisdiction to address Johnson’s argument
that he was improperly restored to fitness. (Response to Request
for Cross-Relief)

The State, in an effort to avoid this Court’s consideration of the question

on which it granted leave to appeal, interposes a jurisdictional objection to the

appellate court’s decision that has no basis in the text of Rule 604(d) or the reasoning

of this Court’s recent decision in People v. Ratliff, 2024 IL 129356. By its plain

-2-
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terms, the text of Rule 604(d) only requires a notice of appeal from a guilty plea

to include the “judgment and sentence” being appealed; it does not require an

enumeration of every conceivably objectionable order the trial court made on its

way to judgment. And this Court’s decision in Ratliff does not require more than

the rule. Ratliff was animated by a mismatch in the relief the defendant sought

(vacatur of his plea) and the type of post-plea motion he filed (a motion to reconsider

sentence). As previewed in the jurisdictional statement of Johnson’s opening brief,

there is no such mismatch here–Johnson seeks the vacatur of his plea and his

post-plea motion did too. Rule 604(d), by its terms and as interpreted by this Court,

allowed the appellate court to exercise jurisdiction over Johnson’s appeal. 

a. The appellate court had jurisdiction over Johnson’s appeal
where he filed the correct motion under Rule 604(d)
challenging the validity of his plea before taking an appeal
challenging the validity of his plea.

The State argues that the appellate court lacked jurisdiction in this case

because Johnson did not include his “claim” challenging his November 2018

restoration hearing in the notice of appeal. (St. Br. at 13). But as Ratliff shows,

jurisdiction inures to overall judgments, not to individual claims. (St. Br. at 13)

(“a notice of appeal ‘confers jurisdiction’ on a reviewing court ‘to consider only

the judgments or parts of judgments specified in the notice.’ ”) (quoting Ratliff,

2024 IL 129356, ¶ 17). And because jurisdiction tracks judgments, not claims,

neither the text of Rule 604(d) nor this Court’s precedents divest the appellate

court of the jurisdiction it exercised to consider Johnson’s appeal. 

Starting with the text of Rule 604(d), this Court applies traditional rules

of statutory interpretation, giving the text of the rule its plain and ordinary meaning.

E.g., People v. Shunick, 2024 IL 129244, ¶ 22. Nothing in the text requires a

-3-
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defendant to list every objectionable order and the date on which it was entered

in the notice of appeal. The text of Rule 604(d) provides: “No appeal from a judgment

entered upon a plea of guilty shall be taken unless the defendant, within 30 days

of the date on which sentence is imposed, files in the trial court *** a motion to

withdraw the plea of guilty and vacate the judgment.” Ill. S. Ct. Rule 604(d) (eff. 

Apr. 15, 2024) (emphasis added). If such a motion is denied, the rule provides

that “a notice of appeal from the judgment and sentence shall be filed ***.” Id.

(emphasis added). 

There is no need to guess at the meaning of the word “judgment.” The General

Assembly has defined“judgment” in criminal cases to mean “an adjudication by

the court that the defendant is guilty or not guilty and if the adjudication is that

the defendant is guilty it includes the sentence pronounced by the court.” 725

ILCS 5/102-14. The statutory definition is consistent with the text of Rule 604(d)

which requires post-plea motions to be aimed at either the adjudication of guilt

(the plea itself) or the sentence imposed, or both. Ill. S. Ct. Rule 604(d). Because

the “judgment” in criminal cases is defined by the guilty verdict or plea together

with the sentence, nothing in the plain language of Rule 604(d) requires an

enumeration in the notice of appeal of any order other than the verdict or sentence.

Id. (requiring the notice of appeal to be from “the judgment and sentence”). 

This Court’s decision in Ratliff is consistent with the text of Rule 604(d). 

There, the defendant pled guilty in November 2019 and the trial court sentenced

him in January 2020. 2024 IL 129356, ¶ 6. He initially filed a motion asking the

court to both reconsider his sentence or vacate his guilty plea; his later-retained

counsel then filed a motion seeking only to reconsider the sentence. Id. ¶ 7. The

trial court denied the motion to reconsider sentence in May 2021. Id. The defendant
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then filed a notice of appeal specifying that the judgment he intended to appeal

was the denial of his motion to reconsider sentence. Id. ¶ 8. In the appellate court,

however, the defendant attacked his guilty plea, arguing that the trial court erred

by providing insufficient admonishments before allowing the defendant to represent

himself. Id. ¶ 9. This Court concluded that the appellate court lacked jurisdiction

to consider the defendant’s argument because the defendant’s notice of appeal

only referred to the May 2021 judgment denying the defendant’s motion to reconsider

sentence and not the November 2019 judgment of the plea itself. Id. ¶ 18. Here,

Johnson’s notice of appeal is consistent with Ratliff’s reasoning because the judgment

date listed on the notice of appeal (the denial of the motion to vacate the plea)

matches the relief sought on appeal (vacatur of the plea). (C. 291). Johnson,

therefore, fulfilled the only jurisdictional requirement imposed in Ratliff. 

To the extent the State argues that a lack of clarity or specificity in Johnson’s

motion to withdraw his plea operates as a jurisdictional bar, (St. Br. at 14-16),

that argument is flatly contrary to Rule 604(d)’s text. True, Rule 604(d) requires

any post-plea motion to “state the grounds” for relief requested, requires counsel

to “ascertain defendant’s contentions of error,” and requires those contentions

to be presented in writing. Ill. S. Ct. Rule 604(d). But the only consequence that

the rule imposes for the failure to comply with those requirements is “waive[r],”

not deprivation of appellate jurisdiction. Id. And attaching jurisdictional significance

to a lack of specificity in a post-plea motion would cause irreconcilable tension

with this Court’s longstanding precedent that “filing a notice of appeal is the only

jurisdictional step in perfecting the appeal.” E.g., People v. Walls, 2022 IL 127965,

¶ 18 (citing Ill. S. Ct. Rule 606(a) (eff. Dec. 1, 1999)); see also People v. Flowers,

208 Ill. 2d 291, 300-01 (2003)(filing relevant motion under Rule 604(d) does not
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have jurisdictional significance). Because the notice of appeal in this case was

timely and complete, any perceived inadequacies in the motion to withdraw

Johnson’s plea are irrelevant to determining the appellate court’s jurisdiction

and, at most, raise questions of waiver. (See Arg. II(b), infra).

The State would have this Court add text to Rule 604(d) and impose a rule

that requires a defendant to list every order possibly subject to challenge in his

or her notice of appeal. That attempted rewriting is reason enough to reject the

State’s view of 604(d). E.g., People v. Wells, 2023 IL 127169, ¶ 31 (“In interpreting

a statute, we may not add words or fill in perceived omissions.”). 

Such a rule would also have untenable implications for the constitutional

right to direct appeal and the constitutional right to the assistance of counsel.

See e.g., Villegas v. Board of Fire and Police Com’rs of Village of Downers Grove,

167 Ill. 2d 108, 124 (1995) (“[W]here possible, courts are to interpret statutes and

ordinances in a manner as to avoid raising serious constitutional questions.”).

As the United States Supreme Court has explained, the Due Process and Equal

Protection Clauses forbid courts from restraining the right to appeal by either

requiring pro se defendants to secure their own records or requiring pro se defendants

to make anticipatory showings of merit at a point in the proceedings where they

do not have counsel. See Griffin v. Illinois, 351 U.S. 12, 19 (1956) (Illinois’s failure

to provide trial records to indigent defendants violated principles of Due Process

and Equal Protection where defendants with sufficient means would otherwise

be able to compile the necessary record and enjoy their right to appeal); Douglas

v. California, 372 U.S. 353, 355 (1963) (California procedure, which required the

appellate court to make a “preliminary” assessment of the merits before appointing

counsel for an indigent appeal, “does not comport with fair procedure.”)
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The State’s jurisdictional argument is Griffin and Douglas come again,

but in Kafkaesque combination. The State would require indigent criminal

defendants to seek, obtain, review, and understand the entire record. That defendant

would then have to make a preliminary assessment, without counsel and within

30 days of final judgment, of potentially meritorious issues to raise on appeal.

The defendant would then have to describe the nature of any alleged error and

the date on which it occurred on the notice of appeal itself. And woe betide the

defendant who either missed or erroneously described a meritorious issue;  by

the time that defendant has counsel to examine the record on his behalf, it will

be too late to expand the scope of the appeal beyond the errors identified—pro

se—on the notice of appeal. So, even assuming a pro se defendant could access

the transcripts and record he needs within the 30-day notice of appeal window,

that  defendant will have been forced “to run this ga[u]ntlet of a preliminary showing

of merit,” and cemented the possible issues that can be raised on appeal without

the advice or assistance of counsel. See id. at 357. 

None of these constitutionally dubious consequences flow from the text

of Rule 604(d) or this Court’s decision in Ratliff, and this Court can avoid them

by rejecting the State’s argument that a notice of appeal in a criminal case must

list every possibly objectionable order (and date it was entered) on the notice of

appeal. Because Johnson asked the appellate court to vacate his plea, and the

judgment date on the notice of appeal was from the denial of a motion in the trial

court making that same request, the appellate court had jurisdiction under Rule

604(d) and Rule 606 and could reach the merits of Johnson’s appeal. This Court

should do the same.
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b. Even if this Court finds the appellate court lacked jurisdiction,
this Court should invoke its supervisory authority to reach
and resolve the merits. 

 
In the event this Court agrees with the State and extends Ratliff at its request,

this Court should still reach the merits of Johnson’s appeal by way of its supervisory

authority. The Illinois Constitution vests this Court with supervisory authority

over all Illinois courts, an authority that is “unlimited in extent.” Eighner v. Tiernan,

2021 IL 126101, ¶ 29 (citing Ill. Const. 1970, art. VI, § 16). This Court invokes

its supervisory authority where “the normal appellate process will not afford

adequate relief and the dispute involves a matter important to the administration

of justice.” Id. When relying on its supervisory authority, this Court has considered

factors including: (1) whether a parties’ actions were based on existing law or court

order, (2) whether the party seeking supervisory relief acted in good faith, (3)

whether the opposing party would be prejudiced by invocation of this Court’s

supervisory authority, and (4) whether there is an identifiable interest in “having

the case decided on the merits.” See id. ¶ 32-33 (describing facts leading to use

of supervisory authority); see also People v. Ratliff, 2024 IL 129356, ¶¶ 74-77 (O’Brien

J. specially concurring, joined by Cunningham, J.) (discussing similar factors).

All of the factors are met here. 

First, at the time Johnson’s case was pending in the appellate court, the

appellate court’s jurisdiction was well-established by existing case law. See Ratliff,

2024 IL 129356, ¶ 83 (Overstreet, J. concurring in part and dissenting in part)

(jurisdiction ordinarily extends to “all orders that were in the procedural progression

leading to the denial”); see also id. ¶ 102 (Neville, J. dissenting). And, as discussed

above, Johnson’s claim for inclusion in that line of case law is even stronger than

was the defendant’s in Ratliff because Johnson filed a post-plea motion attacking
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the validity of the plea itself. (C. 99, 173-211). At the time Johnson filed his pro

se notice of appeal, he had no reason to include any date or order on the notice

other than the date on which his motion to withdraw his plea had been denied.1

For similar reasons, dismissal of Johnson’s appeal would not have been required

under cases like People v. Flowers, 208 Ill. 2d 291, 301 (2003). See Ratliff, 2024

IL 129356, ¶ 75 (O’Brien, J. specially concurring, joined by Cunningham, J.).

Because a jurisdictional bar to appellate review would not have been

predictable at the time Johnson’s case was in the appellate court, he cannot be

faulted for failing to predict Ratliff and the State’s argument seeking to extend

it. The appellate court decided Johnson’s appeal on June 7, 2024. See People v.

Johnson, 2024 IL App (5th) 220608-U. This Court granted leave to appeal to address

the constitutional adequacy of the appellate court’s chosen remedy on September

25, 2024. See id., leave to appeal allowed, No. 130932 (Ill. Sep. 25, 2024). This

Court did not decide Ratliff until almost two months later, on November 14, 2024.

It would have been impossible, at least within “the normal appellate process,” 

to predict Ratliff and seek supervisory relief to amend the notice of appeal in the

appellate court because Johnson’s case was no longer in the appellate court when

Ratliff was decided. And even though Ratliff was pending while Johnson’s case

was still in the appellate court, the parties did not brief the jurisdictional question,

1  In fact, the form notice of appeal available to pro se criminal defendants
does not include dedicated space to describe every order complained of, unlike
the form civil notice of appeal, which does. Compare Ill. S. Ct. Rs. Art. VI Forms
Appendix R. 606 (“Perfection of Appeal”), with Ill. S. Ct. Rs. Art. III Forms
Appendix (“Notice of Appeal (Civil)”). And in recent amendments to Rule 606,
this Court has required that the notice of appeal in a criminal case must “closely
follow[ ]” the form notice of appeal in the Article VI Forms Appendix. Ill. S. Ct.
Rule 606(d) (eff. Jan. 1, 2026).
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see Ratliff, 2024 IL 129356, ¶ 15, so there was no way for Johnson to predict that

this Court would consider, let alone decide, that the appellate court lacked

jurisdiction over Ratliff’s appeal.

Even once Johnson’s case was in this Court, there was no reason to predict

the State’s jurisdictional argument asking for an extension of Ratliff. As explained

in Johnson’s opening brief, consistent with his argument above, his case is

distinguishable from Ratliff because he filed the correct 604(d) motion before he

appealed: a motion seeking to withdraw his plea and vacate the judgment. (Def.

Br. at 3). The State’s every-order rule is not a predictable extension of Ratliff and,

in any event, soon after the State filed its brief expounding on its understanding

of Ratliff, Johnson moved for a supervisory order to amend his notice of appeal

in anticipatory compliance with the State’s novel theory. See Motion for Supervisory

Order Amending the Notice of Appeal and Deeming it Filed on August 28, 2022,

Johnson v. Kuntze, No. 132125 (Ill. Aug. 7, 2025). This Court denied Johnson’s

motion. In sum, at all times, Johnson has acted in reasonable reliance on either

existing case law or good-faith distinctions of this Court’s evolving jurisdictional

jurisprudence. 

The State’s argument to the contrary, relying on People v. Dyas, 2025 IL

130082, is misplaced. (St. Br. at 16). In Dyas, this Court concluded the appellate

court lacked jurisdiction because the defendant did not file a notice of appeal until

four years after the trial court denied his motion to withdraw his plea, making

his notice of appeal “plainly” untimely under this Court’s rules. Id. ¶ 23. The only

precedent supporting the defendant’s argument that his notice of appeal was timely

came from the Fifth District and, because there was contrary law in the defendant’s

appellate district (the Third), it was unreasonable for him to rely on Fifth District
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precedent when filing his notice of appeal. Id. ¶ 25.  In that factual scenario, the

defendant had an “adequate avenue for relief but neglected to pursue it,” leading

this Court to decline to exercise its supervisory authority. Id. ¶ 28. 

Everything about this case is different from Dyas in that Johnson’s notice

of appeal was timely and Johnson’s notice of appeal was complete based on precedent

from this Court that existed at the time he filed it. Unlike the defendant in Dyas,

Johnson did not “neglect[ ] to pursue” his adequate avenue for relief in the appellate

court. This Court should find that Johnson’s actions were in good faith and that

his conduct weighs in favor of exercising this Court’s supervisory authority.  

In a similar vein, the State does not claim (nor could it) that it suffered

any prejudice from the appellate court’s exercise of jurisdiction because, again,

at the time Johnson filed his notice of appeal the prevailing law from this Court

held that the notice adequately conferred jurisdiction. E.g., Ratliff, 2024 IL 129356,

¶ 83 (Overstreet, J. concurring in part and dissenting in part) (collecting cases).The

State similarly cannot be prejudiced because the jurisdictional argument it makes

now is its own novel extension of Ratliff.

Finally, the issues in this case are important and justify the exercise of

this Court’s supervisory authority. The State adopts a nothing-to-see-here approach

to fitness remedies that simply misunderstands the appellate court’s order in this

case. For example, the State insists that the appellate court is routinely applying

a “case-by-case” approach to determine whether retrospective fitness proceedings

are constitutionally adequate in a given case. (St. Br. at 17). For the reasons amply

covered in the PLA, Johnson’s opening brief, and below, the State’s rose-colored

view of the law of fitness remedies is belied by the appellate court’s own decision

in this case and the broader body of law addressing fitness remedies in Illinois.
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This  Court’s guidance is sorely needed as to the proper remedy for errors in

restoration proceedings. 

Every factor this Court has identified as justifying use of its supervisory

authority is satisfied in this case. Because Johnson could not have predicted this

Court’s decision in Ratliff—and certainly could not have predicted the State’s

argument to extend it—he could not have corrected his notice of appeal in the

ordinary appellate process and, instead, proceeded through his appeal in good

faith. For similar reasons, the State cannot claim surprise or prejudice from the

appellate court’s exercise of jurisdiction. Finally, for the reasons explained at length

in the petition for leave to appeal, in the opening brief, and below, the appellate

court’s decision exemplifies a split in authority as to proper fitness remedies that

raises serious constitutional questions that this Court should resolve. In the event

this Court finds Ratliff deprived the appellate court of jurisdiction, this Court

should exercise its supervisory authority to reach the merits anyway.

II. The trial court erred in finding Gregory Johnson restored to fitness
where the court adopted the conclusions of Johnson’s treatment
providers based on an improper stipulation to the contents of an
internally inconsistent report the trial court never received.
(Response to Request for Cross-Relief)

The trial court had a hearing after IDHS concluded (or, perhaps, did not

conclude) that Johnson had been restored to fitness. But the trial court failed to

provide the “high level of judicial scrutiny” required at Johnson’s restoration hearing.

People v. Gillon, 2016 IL App (4th) 140801, ¶ 27. Instead, the trial court accepted

a stipulation of the parties that was improper in form, the parties stipulated to

a report the trial court said it did not have in its file, and, even if the trial court

had the report to which the parties purported to stipulate, the record shows the

court failed to meaningfully scrutinize it where the report was internally and
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materially inconsistent as to Johnson’s restoration to fitness. Johnson’s post-plea

behavior then demonstrated the same paranoia and inability to understand the

proper role of the actors in the criminal justice system that led to his initial finding

of unfitness. In short, all of the record evidence shows the State failed to meet

its burden to establish by a preponderance of the evidence that Johnson was restored

to fitness. 

Of course, the State would prefer that this Court not reach the merits of

the trial court’s errors at all, arguing for the first time in this Court that any error

the trial court committed was either waived, (St. Br. at 17-20), or invited. (St.

Br. at 21-23). Because neither of those procedural objections has merit and because

the deficiencies in Johnson’s restoration hearing are amply supported by both

the record and the law, this Court should affirm in part the appellate court’s

judgment finding that the trial court erred in ordering Johnson restored to fitness

and accepting his guilty plea. 

a. The appellate court correctly concluded that the trial court
erred in finding Johnson restored to fitness.

The due process clauses of both the United States and Illinois constitutions

bar the prosecution of unfit defendants. People v. Cleer, 328 Ill. App. 3d 428, 431

(3d Dist. 2002);  U.S. Const. amend. XIV; Ill. Const. 1970, art. I, § 2. To be fit for

trial, a defendant must be able to understand the nature of the proceedings and

assist in their defense. People v. Cook, 2014 IL App (2d) 130545, ¶ 12; 725 ILCS

5/104-10 (West 2018). Though the court determines a defendant’s fitness based

on their “mental or physical condition,” 725 ILCS 5/104-10, fitness is not based

on a defendant’s general sanity or mental competence. People v. Gipson, 2015

IL App (1st) 122451, ¶ 29. To that end, fitness is a judicial determination, not
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a medical one. Cook, 2014 IL App (2d) 130545, ¶ 14 (quoting People v. Contorno,

322 Ill. App. 3d 177, 179  (2d Dist. 2001) (“the ultimate decision as to a defendant’s

fitness must be made by the trial court, not the experts”)). So, while this Court

reviews fitness determinations for an abuse of discretion, the record must show

an “affirmative exercise” of that discretion. Id. ¶ 13; see also People v. Finlaw,

2023 IL App (4th) 220797, ¶ 58 (discussing contexts in which either abuse of

discretion review or manifest error review may apply in fitness proceedings).

Once a defendant has been found unfit, the trial court’s duty to be active

in the fitness determination only increases. Restoration hearings require a “high

level of judicial scrutiny” in light of the constitutional ramifications of getting

the restoration inquiry wrong, namely the trial or plea of a presumptively unfit

defendant. People v. Gillon, 2016 IL App (4th) 140801, ¶ 27. The trial court must

be “active, not passive, in making the fitness determination.” Cook, 2014 IL App

(2d) 130545, ¶ 14.

Two key principles guide the trial court’s decision-making at a restoration

hearing. First, as discussed in Johnson’s opening brief (Def. Br. at 16-17), once

a defendant is found unfit he is presumed to remain so until restored to fitness

at a valid restoration hearing. E.g., People v. Maynard, 347 Ill. 422, 428 (1932).

The State does not dispute that presumption. Second, it is the State’s burden to

rebut the presumption of unfitness by proving, by a preponderance of the evidence,

that the defendant has been restored to fitness. 725 ILCS5/104-11(c); People v.

DeHaven, 2023 IL App (4th) 220840-U, ¶ 23.

The State insists that it has met its burden in this case, arguing there is

“uncontroverted evidence” proving Johnson was restored to fitness. (St. Br. at

26). The State’s argument is defeated by the October 22, 2018 report itself, which,
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despite indicating that Johnson was found fit for trial on September 24, 2018,

(C. 184, 195), contains at least three express indications that Johnson remained

unfit. Most prominently, on the last page of the report in a section marked “Fitness

Statement,” the report concludes: “The treatment team currently believes that

[Johnson] is Unfit to Stand Trial.” (C. 196) (emphasis in original). The report

shows that the treatment team expected that Johnson could be restored to fitness

by February 13, 2019. (C. 196). Consistent with that conclusion, the first page

of the report notes that Johnson’s “legal status” was “unfit to stand trial” as of

March 20, 2018, and on the next line of the report, the box marked “no” is checked

underneath the heading “changes in legal status.” (C. 183). Finally, on pages seven

and eight of the report, there is a chart outlining Johnson’s goals for attaining

fitness. (C. 189-90). The chart describes the clinical objectives and Johnson’s

progress, but lists the goal of attaining fitness as “Active” with a target date of

December 30, 2018, more than a month beyond the date of the restoration hearing.

(C. 190).

Beyond the internal inconsistences in the October 2018 report, that report

is also inconsistent with the November 5, 2018 discharge summary. The October

report twice indicates that Johnson was prescribed Olanzapine for aggression

and Lorazepam for agitation. (C. 185, 195). Then, the report advises Johnson “to

continue medications currently prescribed while in custody to maintain clinical

stability.” (C. 196). But the discharge summary inexplicably lists no medications

and, in fact, checks the box indicating “no medications are prescribed.” (C. 198). 

So not only is there not “uncontrovered evidence” that Johnson was restored to

fitness, the very report to which the parties purported to stipulate is not consistent

as to the status of Johnson’s fitness treatment and that same report is inconsistent
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with the discharge summary.

The State characterizes all of these inconsistencies as nothing more than

“a stray remark,” (St. Br. at 40),  but they affect every aspect of the restoration

hearing. First, the inconsistencies in the report bolster the appellate court’s

determination that the trial court either never received or never reviewed the

October 2018 report. If the court had reviewed the report, it would have had to

resolve the inconsistencies to maintain an “active” role in the proceedings. See

Cook, 2014 IL App (2d) 130545, ¶ 19 (“[W]ithout anything to indicate that the

court actually reviewed the report or knew of the basis for the finding, the record

is at best ambiguous as to whether the court exercised its discretion”). The State 

points to an order entered October 30, 2018, ordering Johnson released from Chester

Mental Health Center and remanding him to the Vermilion County Jail, as evidence

that the trial court received the October 2018 status report. (St. Br. at 29) (citing

C. 74). But that order was signed by Judge Karen Wall, (C. 74), who did not preside

over the restoration hearing. (R. 71). Judge Fahey, who did preside, said at the

restoration hearing that there were no reports from October 2018 “in the Court

file” and that the only report she had was the November 5, 2018 discharge summary.

(R. 72). 

The State argues that Judge Fahey must have had the October 2018 report

because she noted the parties were stipulating that it found Johnson restored

to fitness. (St. Br. at 29) (citing R. 73). This Court should reject that speculation

for two reasons: (1) Judge Fahey could have surmised the parties were stipulating

to Johnson’s fitness from the November 5, 2018, discharge summary, which indicated

he was fit for trial, (C 75, 197), and (2) the October 2018 report does not consistently

conclude that Johnson was fit for trial.
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This latter point provides an additional justification for the appellate court’s

finding of error: even if the trial court had the October 2018 progress report,  its

failure to resolve the inconsistencies in that report shows the trial court “failed

to exercise its judicial discretion.” See People v. Johnson, 2024 IL App (5th) 220608-

U, ¶ 21. Assuming the parties’ stipulation was in proper form, the October 2018

progress report was no more than a piece of evidence the State could use to meet

its burden of showing Johnson was restored to fitness. But it was ultimately the

trial court’s job to “evaluate the basis for [the] expert’s opinion” as opposed to just

relying on his or her ultimate opinion. Cook, 2014 IL App (2d) 130545, ¶ 14

(emphasis added).Because there was no consistent basis for the expert’s opinion

in the October 2018 progress report, the trial court’s failure to evaluate and resolve

any inconsistency provides additional support for the appellate court’s conclusion

that the trial court never had or reviewed the progress report in the first place.

Further, the trial court’s failure to resolve the inconsistencies in the October

2018 progress reports also sheds light on the nature of the parties’ improper

stipulation. As the State agrees, this Court has held that parties may not stipulate

to the “ultimate fact of fitness.” (St. Br. at 27) (citing People v. Lewis, 103 Ill. 2d

111, 116 (1984)). Under Cook,  for example, improper stipulations do no more than

agree to the expert’s ultimate findings even if the parties put them in an ostensibly

“proper” form. Cook, 2014 IL App (2d) 130545, ¶ 17. There, the parties agreed

that the doctor would “testify consistently with his reports dated September 22,

2010, finding the defendant fit to stand trial.” Id. (Emphasis in original). The court

found error because mere inclusion of the phrase “would testify consistently with

his report” did not save the stipulation from its fatal flaw: stipulating to the expert’s

ultimate conclusion. Id. The stipulation offered by Johnson’s counsel is materially
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indistinguishable:  “it’s the intention of both parties to stipulate that if the doctor

who wrote the report were to testify, he would testify consistently with his report.”

(R. 72). The trial court clarified that the report “is restoring [Johnson] to fitness,”

and counsel responded, “to fitness, yes, Your Honor.” (R. 73). So, even though counsel

referenced the doctor’s proposed testimony, the crux of the stipulation had to be 

only the doctor’s conclusion that Johnson was restored to fitness because the evidence

in the report was inconsistent.

The improper stipulation was not cured even if the parties meant their

stipulation to refer to the November 5, 2018, notice of change in status and

accompanying discharge report, which the trial court did have. (R. 72). The notice

of change in status contains only the bare conclusion that Johnson was fit to stand

trial with no explanation for the basis of the findings. (C. 197). The discharge

summary similarly gives no basis for the finding of fitness. (C. 198-208). If the

parties meant to refer to these latter reports, their stipulation was improper because

the reports contain only a finding of fitness with no support for the finding. People

v. Shaw, 2015 IL App (4th) 140106, ¶ 26 (trial court’s fitness determination cannot

be based on a stipulation to the mere existence of psychiatric conclusions). 

All told, the record shows that the trial court failed to ensure that Johnson’s

restoration hearing comported with due process. The appellate court in other cases

has held that, at a restoration hearing, it is critical that the trial court explain

its findings and consult with counsel. Cook, 2014 IL App (2d) 130545, ¶ 19. Here,

the trial court made no findings. It merely accepted the parties’ stipulation that

the doctor would testify consistently with the (inconsistent) contents of the report

and that Johnson “would be found restored to fitness based on that.” The court

in Cook concluded materially similar findings were insufficient. Id., ¶¶ 6, 20

-18-

SUBMITTED - 34964865 - Jacob Vicik - 10/20/2025 2:02 PM

130932



(insufficient factual basis for restoration to fitness where court found  defendant

was fit “based on the opinions to a reasonable degree of medical certainty of [the

doctor] as outlined in the fitness evaluation dated September 22, 2010”.). The

trial court was passive, not active, both in conducting the restoration hearing and

in finding that the State had met its burden to prove that was Johnson restored

to fitness. Cook, 2014 IL App (2d) 130545, ¶ 20.

Johnson’s post-plea behavior confirms that the trial court failed to adequately

ensure he had been restored to fitness. Much of that behavior is summarized in

the opening brief to explain why retrospective proceedings would be an insufficient

remedy. (Def. Br. at 41-43). To recap: Johnson sent a letter to the Vermilion County

Circuit Clerk expressing his desire to sue the trial judge or seek her impeachment

for “tyranny” and expressing his hope that the stress of any such lawsuit would

not kill her. (C. 269-71). He also planned to sue the State’s Attorney, the Public

Defender, his private attorney and various law enforcement entities based on

vague allusions to his “legal materials.” (C. 271-72). In a previous letter, he had

apologized to the trial court and offered to “enslave” himself to her as atonement.

(C. 155). In both of these letters Johnson demonstrated the same behaviors

animating his original finding of unfitness: he had an “animated and irritable

affect” and “made constant rants about the Public Defender being in collusion

with the State’s Attorney, and frequent allusions to his trial needing to be by God

and Jesus.” (C. 53). Johnson’s post-plea behavior provides additional evidence

that his restoration hearing was insufficient to protect his right to be fit for trial

or to plead guilty.

In light of Johnson’s post-plea behavior, which the State does not acknowledge,

and the inconsistencies in the October 2018 status report, which the State largely
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ignores, its argument that any “procedural error” at the restoration hearing was

harmless is, frankly, stunning. (St. Br. at 29-30). The State cites this Court’s decision

in People v. Strickland, 154 Ill. 2d 489 (1992), for the proposition that errors at

fitness hearings can be subject to harmless error review if the evidence of fitness

was overwhelming. Id. (error harmless where there was “no evidence at the hearing

to indicate that the defendant was other than fit.”).2 As explained above, the October

2018 report indicated (1) there were no “changes in legal status” under the summary

of the initial finding of unfitness, (2) that Johnson’s fitness goals were active and

not expected to be resolved until December 2018, and (3) that his treatment team

believed he was still unfit and that he would attain fitness by February 2019. 

So Strickland cannot apply because there was ample evidence at the hearing that

Johnson remained unfit and Johnson’s post-plea behavior provides additional

evidence that he was never validly restored to fitness. Gillon, 2016 IL App (4th)

140801, ¶ 30. In light of all of that evidence, the State has failed to show

harmlessness.

Importantly, the State’s harmlessness argument is limited to the restoration

hearing itself rather than the ultimate judgment of conviction. As to the judgment,

the State does not challenge, and therefore has forfeited any challenge to, the

appellate court’s conclusion that errors in fitness proceedings are second-prong

plain errors in the event plain error applies. Ill. S. Ct. Rule 341(h)(7), (I) (eff. Oct.

1, 2020). And rightly so because this Court has the same language to describe

2 The State also cites People v. Esang, 396 Ill. App. 3d 833 (1st Dist.
2009), (St. Br. at 29), but there the appellate court found error in fitness
proceedings was not harmless beyond a reasonable doubt because the trial court
accepted an improper stipulation, id. at 840, one of the very errors Johnson
raises here.
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errors in fitness proceedings that it used in Ratliff to describe structural, second-

prong plain errors. Ratliff 2024 IL 129356, ¶ 37 ( second prong of the plain error

rule applies only to those errors that are like “structural errors” in that they

“necessarily render[ ] a criminal trial fundamentally unfair.”); People v. Sandham,

174 Ill. 2d 379, 382 (1996) (allowing plain error review of a claim that the trial

court erred in failing to have a fitness hearing despite a bona fide doubt as to the

defendant’s fitness for trial because “prosecuting a defendant where there is a

bona fide doubt as to that defendant’s fitness renders the proceeding fundamentally

unfair and we review this contention under the plain error rule.”) (emphasis added).

If the failure to hold an initial fitness hearing, where the defendant is presumed

fit, is structural error under Sandham, then so too is the failure to hold an adequate

restoration hearing where Johnson was presumed to be unfit and the State failed

to rebut that presumption.

 As explained in the opening brief, restoration hearings are particularly

high-stakes proceedings. (Def. Br. at 32) (citing Gillon, 2016 IL App (4th) 140801,

¶ 27 (restoration proceedings require a particularly high level of judicial scrutiny

because any error “may subject an otherwise unfit person to a trial and

sentencing.”)). The trial court abdicated its responsibility to be “active, not passive”

at Johnson’s restoration hearing where it accepted an improper stipulation to

a report it did not have, the report itself was internally inconsistent, and the court

did not explain how (or if) it resolved those inconsistencies. The State, therefore,

failed to rebut the presumption of Johnson’s unfitness. Because he pled guilty

while presumptively unfit, his plea violates due process. Gillon, 2016 IL App (4th)

140801, ¶ 27 (due process clause forbids conviction of unfit defendant). The appellate

court’s judgment should be affirmed in part where it correctly concluded that the
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trial court erred in finding Johnson restored to fitness. 

b. Principles of waiver did not bar the appellate court from
addressing Johnson’s appeal where the error in his restoration
hearing is either not waived or the waiver can be excused.

The State does not dispute, as the appellate court found, that errors in fitness

proceedings are structural errors ordinarily reviewable as second-prong plain

error. People v. Johnson, 2024 IL App (5th) 220608 , ¶ 16; People v. Sandham,

174 Ill. 2d 379,  382 (1996). The State does not acknowledge that, in the appellate

court, it affirmatively accepted plain error as the rubric for review. Brief and

Argument of Plaintiff-Appellee at 8-9, People v. Johnson, 2024 IL App (5th) 220508

(July 5, 2023). Instead, the State argues, for the first time in this Court, that

affirmative waiver should have barred the appellate court from correcting the

trial court’s structural error. (St. Br. at 17-20). That argument is based on no more

than a cherry-picked recitation of the record and a drive-by citation to People v.

Ratliff, 2024 IL 129356, which is distinguishable thrice over: (1) the defendant

in Ratliff, rather than fail to precisely argue a claim, filed no 604(d) motion to

withdraw his plea at all, (2) the defendant in Ratliff did not claim a violation of

any constitutional right, and (3) the non-constitutional error that the defendant

in Ratliff alleged was not structural. The State, by exclusively relying on Ratliff,

has cited no case involving either forfeiture or waiver where this Court has declined

to review a structural constitutional error. This case should not be the first.

For a claim to be waived on appeal, it must have been intentionally

relinquished by the defendant or his counsel. See id. ¶ 22 (discussing People v.

Townsell, 209 Ill. 2d 543, 545 (2004)). But even where “the issue could have been

stated with greater specificity” it can nonetheless be preserved for appellate review.

People v. Kious, 77 Ill. App. 3d 1005, 1007 (5th Dist. 1979). Similarly, even where
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an issue is not described in a 604(d) motion in terms identical to those raised on

appeal, the issue can be considered preserved if it was “arguably contained in

those issues which were specifically raised.” People v. Bartik, 94 Ill. App. 3d 696,

698-99 (2d Dist. 1981) (collecting cases). Counsel alleged every fact necessary for

the trial court to consider the issue and his ultimate argument, that the plea was

invalid because Johnson remained unfit, flowed from the premise that he was

not properly restored to fitness. (R. 177). See People v. Lovejoy, 235 Ill. 2d 97, 148

(2009) (claim on appeal “does not have to be identical” to the objection raised at

trial; waiver requires claim on appeal to be “significantly different from the claim

*** raised below.”).

Before proceeding to the facts that show Johnson’s argument was not waived,

this Court can resolve the waiver issue more simply by holding that the State

waived its waiver argument by raising it for the first time in this Court. This Court

has long held that the “principle of waiver applies to the State as well as the

defendant in a criminal case.” People v. O’Neal, 104 Ill. 2d 441, 444 (1984). And

the State can waive arguments on appeal even where it was the prevailing party

in the trial court and did not raise an argument at the first opportunity in the

appellate court. People v. Adams, 131 Ill. 2d 387, 395-96 (1989). Because it is “well

established that the State may waive waiver,” this Court should reject the State’s

late attempt to raise waiver and reach Johnson’s argument on the merits. see People

v. De La Paz, 204 Ill. 2d 426, 433 (2003).

To the extent this Court considers the State’s waiver argument, it should

reject it on the facts. The text of post-plea counsel’s motion, together with his

argument, in totality show that counsel did not waive a challenge to the validity

of Johnson’s restoration hearing. Paragraph 4 of the motion to vacate the plea
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documents the inconsistencies in Johnson’s treatment providers’ assessment of

his fitness, explaining he was found both fit and unfit. (C. 174). Paragraph 6 of

the motion points out the inconsistency in medication prescription, highlighting

that the October 2018 progress report prescribes medication to “maintain clinical

stability” while the November 2018 discharge summary lists no medications. (C.

175). Paragraph 8 of the motion emphasizes that the inconsistency in the

prescription of medication was relevant to Johnson’s ability to understand his

plea because he was not being medicated. (C. 175). Johnson’s affidavit, which the

motion incorporates by reference, explains that he was unable to understand the

proceedings against him starting November 1, 2018—before the restoration hearing.

(C. 175, 211). The motion then expressly alleges that the trial court erred by

accepting Johnson’s guilty plea while aware that he was not being treated

consistently with the reports as of November 1, 2018—again, before the restoration

hearing. (C. 175). In short, all of the facts alleged in the motion and the argument

that Johnson was not fit as of November 1, 2018, show that counsel was attacking,

at least in part, the validity of the trial court’s restoration determination. 

A colloquy between Johnson’s post-plea counsel and the trial court shows

that the validity of the restoration hearing was at issue. The trial court explained

that it had “made a finding that [Johnson] was unfit, and then ultimately, I made

a finding that he was restored to fitness.” (R. 177). Counsel responded: “But Judge,

you made that finding based on these records, and these records are so grossly

inconsistent that how could you make a recommendation? You didn’t have access

to all these records. You don’t get all these records. His counsel does. You just

get a document saying he’s fit.” (R. 177). Counsel’s response to the trial court

challenged the validity of the restoration hearing on almost every ground alleged
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above and in the appellate court: (1) the trial court didn’t have the relevant report,

(2) the relevant report was “grossly inconsistent”, and (3) the only report the trial

court did have merely asserted the bare conclusion that Johnson was fit. 

The State and trial court understood counsel’s argument that way too. In

its response during arguments on Johnson’s motion, the State defended the

restoration hearing by arguing that the experts had validly found Johnson restored

to fitness and that there was no ground for Johnson’s plea counsel to have questioned

that determination. (R. 171). And the ultimate issue the State defended—Johnson’s

ability to understand his plea at the time it was taken—hinges on whether he

was properly restored to fitness in the first place. (R. 172) (“the record is

overwhelmingly clear in this case that there was no bona fide doubt as to [Johnson]’s

fitness at the time of the plea.”). Then, in denying Johnson’s motion, the trial court

recounted all of the history of the fitness proceedings and found all of its previous

determinations to be supported by the record. (R. 183). 

In sum, counsel expressly argued that Johnson was not fit as of November

1, 2018, weeks before the restoration hearing, pointing to several of the same errors

in the conduct of the restoration hearing that Johnson relied on in the appellate

court. Both the State and the trial court acknowledged that Johnson’s argument

depended, in part, on whether he was properly restored to fitness. Johnson’s counsel

presented and the trial court had the opportunity to correct any errors related

to the restoration hearing, satisfying the purposes of Rule 604(d). 

The State argues that the trial court could have created a more robust factual

record had the issue of the missing October 2018 report been pointed out to it.

(St. Br. at 19). But, as discussed above, Johnson’s counsel did point that out to

the trial court and the court neither clarified the record nor corrected its error.
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(R. 177) (counsel reminding the court, “You didn’t have access to all these records.

You don’t get all these records.”). The State’s argument that the trial court “could

and would have made a record of precisely what evidence it considered” at the

restoration hearing, (St. Br. at 19), is rebutted by the record. The key deficiencies

in the restoration hearing, including the parties’ failure to provide the court with

the October 2018 progress report, were brought to the trial court’s attention during

litigation of the motion to withdraw Johnson’s plea and, so, those errors were not

waived for appellate review. 

The State cites no cases that require a contrary result. In Ratliff, the only

case cited by the State where this Court actually found waiver, the waiver did

not involve a constitutional error, much less a structural error, and the defendant

filed no 604(d) motion challenging his guilty plea at all. Ratliff, 2024 IL 129356,

¶¶ 7, 16. Here, of course, Johnson filed the correct 604(d) motion and, as discussed,

that motion encompassed the structural, constitutional errors committed at

Johnson’s restoration hearing that he reasserted on appeal.

Finally, even if the issue was waived, this Court should reach the merits

anyway. In Ratliff, this Court suggested without citation that it has never described

waiver, as opposed to forfeiture, as a “limitation on the parties, and not this [C]ourt.”

2024 IL 129356, ¶ 26. But that’s not right. As this Court has recognized (relying,

fittingly, on a fitness case) waiver “is a rule of administration and not of jurisdiction

or power, and it will not operate to deprive an accused of his constitutional rights

of due process.” People v. De La Paz, 204 Ill. 2d 426, 432 (2003) (quoting People

v. Burson, 11 Ill. 2d 360, 370-71 (1957)). And if this Court can look past waiver

even where the General Assembly mandates waiver, id. at 433, it can certainly

relax its own waiver rules “for a just result and for the maintenance of a sound
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and uniform body of precedent”. Id. (quoting Hux v. Raben, 38 Ill. 2d 223, 225

(1967)).

The equities counsel in favor of relaxing waiver here. First, and again, the

State did not raise waiver in the appellate court. Second, and again, at the time

Johnson’s case was pending in the appellate court this Court interpreted Rule

604(d) to allow for plain error review of forfeited errors during guilty plea

proceedings, so there was no basis on which to predict the State’s waiver argument.

Ratliff, 2024 IL  129356, ¶ 23 n.2. Third, and again, had the error been merely

forfeited it would be reviewable as second-prong plain error. See People v. Sandham,

174 Ill. 2d 379, 382 (1996); see Ratliff, 2024 IL 129356, ¶¶ 29-46 (conducting plain

error review even after finding affirmative waiver). Fourth, if this Court finds

the error waived it will be reviewable as ineffective assistance of counsel either

now (see below) or in postconviction proceedings on identical facts, meaning judicial

economy counsels in favor of addressing the issue on the merits. Cf. People v. Cregan,

2014 IL 113600, ¶ 18 (similar principle in context of forfeiture).

Finally, even if this Court is not inclined to excuse waiver on equitable

grounds, this Court can reach the merits through the rubric of ineffective assistance

of counsel. Counsel is ineffective where his performance falls below an objective

standard of reasonableness and where his deficient performance prejudices the

defendant. E.g., People v. Segoviano, 189 Ill. 2d 228, 246 (2000) (citing Strickland

v. Washington, 466 U.S. 668 (1984)). In the context of failing to preserve an issue

by filing a deficient post-trial or post-plea motion a defendant must show that

counsel’s failure to preserve an issue resulted in waiver of the issue on appeal

and that the claim would have been found meritorious on appeal. Segoviano, 189

Ill. 2d at 246-47 (collecting cases). The first aspect of prejudice is self-evident because
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if this Court reaches Johnson’s ineffective assistance claim it will have found the

error in restoration proceedings waived. The second aspect of prejudice, the merits

of the issue, is discussed at length above and has already been demonstrated by

the appellate court’s finding of error below. People v. Johnson, 2024 IL App (5th)

220608-U, ¶ 21. 

As to deficiency, counsel’s advocacy fell below an objective standard of

reasonableness where he described almost every error in the restoration hearing

relied on in this appeal but did not expressly state that the trial court erred in

finding Johnson restored to fitness. As explained above, counsel pointed out to

the trial court that it did not have the October 2018 progress report, (R. 177), pointed

out the internal inconsistencies in the October 2018 progress report, (C. 174; R.

177), and pointed out the inconsistencies between medication prescription in the

October 2018 progress report and the lack of any prescription in the discharge

summary (C. 175). Further, counsel emphasized that Johnson had not received

the medication he was prescribed starting at least two weeks before the restoration

hearing. (C. 175, 211). It is not reasonable performance to articulate, in detail,

almost every basis on which the restoration hearing was insufficient and then

simply fail to allege that the restoration hearing was insufficient. See ABA Standards

for Criminal Justice, The Defense Function, Standard 4-1.5 (4th Ed. 2017) (“At

every stage of representation, defense counsel should take steps necessary to make

a clear and complete record for potential review” including “placing explanations

on the record”); see also id. Standard 4-8.1 (similar). So even if counsel waived

the error in the restoration hearing by failing to articulate it properly, he was

ineffective for doing so.

In sum, counsel’s litigation of the motion to withdraw Johnson’s plea satisfied
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all of the reasoning this Court has articulated for the requirement of a 604(d) motion

to withdraw the plea. All of the relevant facts supporting the error at Johnson’s

restoration hearing were placed before the trial court; both the State and the trial

court had an opportunity to contest them or rule on them; and the argument on

appeal relied on the same facts alleged in the motion and during the hearing as

the basis for relief. This Court should either find that post-plea counsel did not

waive Johnson’s challenge to the validity of his restoration hearing, conclude that

any waiver can be excused, or find that post-plea counsel was ineffective to the

extent his failure to precisely articulate the error resulted in waiver.

 c. Johnson did not invite the error the appellate court found
in his restoration hearing where plea counsel could not, as
a matter of law, stipulate to the ultimate fact of Johnson’s
fitness and, if he did, he committed reversible error.

The State argues that Johnson invited the trial court’s error finding him

restored to fitness either because plea counsel stipulated (maybe) to the October

2018 status report, (St. Br. at 22-23), or because post-plea counsel “agreed” that

Johnson was restored to fitness. (St. Br. at 23). The State’s argument as to plea

counsel misunderstands the nature of both fitness proceedings and stipulations.

The State’s argument as to post-plea counsel misunderstands the nature of invited

error. And the State’s argument, overall, misunderstands the scope of Johnson’s

argument in the appellate court. While the appellate court found error on the

most straightforward ground in the record, that the trial court based its ruling

on a report it did not have, the State ignores that Johnson also challenged (and

challenges) the trial court’s substantive conclusion that he was restored to fitness,

not only the trial court’s decision to accept stipulated evidence. The court’s erroneous

conclusion, based as it was on insufficient evidence in addition to procedural
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irregularities, was not stipulated to or invited. This Court, therefore, can and should

reach Johnson’s arguments on the merits.

The State primarily argues that plea counsel invited the error because he

stipulated to the evidence in the October 2018 report. (St. Br. at 22-23). But in

People v. Lewis, 103 Ill. 2d 111 (1984), this Court explained that stipulations in

fitness proceedings can only admit that certain testimony would be given by the

experts were they to testify—the stipulation cannot be to the ultimate fact of fitness.

Id. at 116. If a party’s stipulation at a fitness hearing is in proper form, it only

admits facts and still requires the trial court to decide whether the evidence

establishes that a defendant has been restored to fitness. Id. Johnson has argued

that the trial court failed to adequately consider the progress report, not that it

was, for example, inadmissible. And as Lewis explains the trial court has

independent work to do even after a proper stipulation, and here it erred by failing

to consider the evidentiary insufficiency of the October 2018 report. In other words,

even accepting the evidence in the 2018 progress report as admissible evidence

at the restoration hearing, the information in the report was insufficient to carry

the State’s burden to prove Johnson’s restoration to fitness by a preponderance

of the evidence. People v. DeHaven, 2023 IL App (4th) 220840-U, ¶ 23 (explaining

burden).

That point also defeats the State’s secondary claim, that Johnson’s counsel

“invited the trial court *** to rule on his fitness regardless of whether the court

had a copy of the October 2018 progress report.” (St. Br. at 23). The trial court

is obligated to exercise its independent judgment in finding a defendant fit for

trial. Cook, 2014 IL App (2d) 130545, ¶ 13. So regardless of what evidence the

parties’ stipulation did or did not place in front of the trial court, the trial court
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was the one required to consider any evidence it had and determine whether Johnson

had been restored to fitness. Id. ¶ 15 (due process violation where trial court “fails

to conduct an independent inquiry into a defendant’s fitness but, instead, relies

exclusively on the parties’ stipulation”). 

The State’s invited error argument also ignores that, to the extent the trial

court relied exclusively on the parties’ stipulation without having or considering

the report, it committed independent error. Lewis, 103 Ill. 2d at 114 (“a finding

of fitness may not be based on a stipulation to the existence of psychiatric

conclusions.”). That principle is in line with what this Court has said about

stipulations in other contexts. See People v. Baynes, 88 Ill. 2d 225, 240 (1981) (“A

stipulation can admit facts but cannot change the law.”). Under Lewis, reinforced

by Baynes, if plea counsel and the State meant to stipulate only to the conclusion

that Johnson was restored to fitness, the stipulation was invalid from the start

and the trial court could not accept it. 

When it comes to plea counsel, there are two possibilities and neither lead

to invited error. Either the parties stipulated to only one piece of evidence, meaning

the stipulation did not absolve the State of its burden of proof or the trial court

of its obligation to independently assess that evidence; or, the parties stipulated

to the ultimate fact of fitness, in which case the stipulation itself violated due

process under Lewis. 

Then when it comes to post-plea counsel, the State’s invited error argument

simply misreads the record. The State argues that post-plea counsel “agreed” that

Johnson had been restored to fitness. (St. Br. at 23) (citing R. 178-80). First, it’s

unclear what portion of the record the State is relying on for its characterization

of counsel’s “agree[ment].” Two possibilities present themselves and neither amounts
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to invited error: 

First, counsel told the court: “So Judge, he was restored, and the fact the

State brings up that I haven’t questioned his fitness, he’s taking his drugs. He’s

taking what’s been prescribed to him. I don’t have any reason to believe he’s not

able to assist me now.” (R. 180). Read in context, counsel describing Johnson as

“restored” is no more than a recitation of historical fact—the trial court did, in

the past, find him restored.

Second, the trial court asked counsel: “you’re wanting me to say that I should

have assessed what was going in late 2018, before I took the plea in March of 2019.”

Counsel responded, “That’s not what I’m saying. What I’m saying is now you know.

Now you have this new information that you wouldn’t have known then but for

Mr. Johnson advising the Court I’ve been without my medication now for 131

days.” (R. 162). As explained in the waiver argument above, in context, counsel

is telling the court that it need not have gone back to 2018 to assess fitness at

the moment it took the plea in 2019, but that it had new information at the time

of the post-plea hearing casting doubt on the validity of Johnson’s restoration

to fitness. Johnson’s counsel, therefore, preserved rather than invited any error.

As the State emphasizes in its brief, the invited error doctrine is one of

fairness, a concern that counsel would intentionally lay a trap for the trial court

to secure a reversal on appeal. (St. Br. at 21) (citing In re Detention of Swope, 213

Ill. 2d  210, 217 (2004)). The record, read in context and in light of this Court’s

case law governing fitness proceedings, shows no such gamesmanship here. The

trial court erred in accepting the parties’ stipulation to Johnson’s restoration to

fitness and post-plea counsel relied on similar facts to argue that Johnson pled

guilty while unfit to do so. This Court should reach the merits of those errors and
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affirm in part the trial court’s judgment.

III. The appellate court’s remedy for the trial court’s error—vacating
the order restoring Johnson to fitness and remanding for 
retrospective restoration proceedings—was insufficient to protect
Johnson’s due process right to be fit to plead guilty. This Court
should vacate his plea and remand for new proceedings. (Reply)

Having arrived, at long last, at the question on which this Court granted

leave to appeal, this Court’s analysis should proceed in three steps. First, this

Court should either overrule or cabin its statement in  People v. Mitchell, 189 Ill.

2d 312, 339 (2000), that retrospective proceedings are the “norm” to remedy errors

in fitness proceedings. Second, because this Court’s true remedial norm is vacatur

and remand for new proceedings, it should apply that rule to all errors in restoration

proceedings in light of the operative presumption of unfitness that defendants

have before being restored to fitness. Third, and alternatively, if this Court concludes

that a test for feasibility of retrospective fitness proceedings is appropriate, it

should still vacate Johnson’s plea and remand for new proceedings where a

retrospective consideration of his restoration to fitness would not be feasible in

this case.

a. This Court should either abrogate or limit its statement in
People v. Mitchell that retrospective fitness proceedings are
“now the norm” for remedying fitness errors where any such
“norm” is out of step with decisions from this Court, the United
States Supreme Court, and courts in other jurisdictions. 

Historically, the presumptive remedy for fitness errors, both in the United

States Supreme Court and in this Court, has been to reverse or vacate the underlying

judgment and remand for new proceedings. Indeed, outside the context of past

versions of the psychotropic medication statute (725 ILCS 5/104-21(a)), this Court

has never ordered a retrospective fitness hearing to remedy a fitness error. But

the appellate court has, over and over again. The reflex to order retrospective
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fitness hearings appears to stem from this Court’s statement in People v. Mitchell,

189 Ill. 2d 312, 339 (2000), that such hearings are “now the norm.” But that phrase,

relied on repeatedly in  appellate court decisions, has been stripped of its context

and led to stunted development of the law when it comes to fixing errors in fitness

proceedings. This Court should begin its analysis in this case by either overruling

or limiting that portion of Mitchell. 

The State defends Mitchell’s announcement of a retrospective remedial

“norm” as a correct statement of the law, (St. Br. at 35), by ignoring the legal context

in which the “norm” developed. For example, the State cites People v. Burgess,

176 Ill. 2d 289 (1997), People v. Neal, 179 Ill. 2d 541 (1997), and People v. Cortes,

181 Ill. 2d 249 (1998), as examples of cases in the progression to Mitchell that

blessed a case-by-case analysis of a retrospective fitness remedy. (St. Br. at 32-34).

But, as discussed in the opening brief, Burgess and Neal involved this Court’s

retreat from an automatic reversal remedy only in the context of alleged errors

under former versions of 725 ILCS 5/104-21(a), the psychotropic medication statute.

(Def. Br. at 21-22). The same is true of Cortes. See 176 Ill. 2d at 276 (citing Burgess

and concluding that retrospective evidence was competent to show the defendant

was not suffering psychotropic effects from certain medication).

The legal context of cases like Burgess, Neal, and Cortes only demonstrates,

rather than refutes, the limited scope of any “norm” announced in Mitchell. In

Burgess, where this Court first said that the previous rule of “automatic reversal

is not always appropriate,” the Court was careful to limit its holding to

“circumstances in which it can be said that the use of psychotropic medication

did not affect the defendant’s mental functioning.” Burgess, 176 Ill. 2d at 303.

Specifically, this Court pointed to objective evidence that the trial court had credited
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showing that the defendant was not experiencing psychotropic effects from his

medication at the time of trial. See id. at 303-04 (expert believed “that neither

doxepin nor lorazepam could have had any effect on the defendant”). And in Neal,

this Court made the reasoning in Burgess more explicit: the timing of the inquiry

into the effect of psychotropic medication may not matter because “their effects

could be accurately assessed” due to the “chemical properties of medication” and

the defendant’s “known medical history.” Neal, 179 Ill. 2d at 554.  In other words,

the uniquely objective evidence relevant to a fitness inquiry under the former

version of the psychotropic medication statute made retrospective inquiries feasible

in that context. Cortes, 181 Ill. 2d at 276. 

So Mitchell was wrong to announce a case-by-case “norm” for determining

the adequacy of retrospective proceedings. To the extent any such “norm” applies,

it should be limited to the context of errors under the former psychotropic medication

statute. As the opening brief explains, and the State does not contest, the United

States Supreme Court has never permitted retrospective inquiries as remedies

for fitness errors, instead repeatedly recognizing their “inherent difficulties.” (Def.

Br. at 24-25) (quoting Drope v. Missouri, 420 U.S. 162, 183 (1975)). And even in

the first of this Court’s cases to acknowledge the possibility that fitness could be

retrospectively “reconstructed,” People v. Thomas, 43 Ill. 2d 328, 333 (1969), the

Court nevertheless reversed the underlying judgment outright due to the passage

of time and related “doubtful[ness]” as to the constitutional adequacy of the remedy.

Id.  (citing Pate v. Robinson, 383 U.S. 375 (1966)). So the State is simply wrong

to say that any “norm” that Mitchell announced outside of the context of the former

psychotropic medication statute “did not misstate the law.” It did.

And, as explained in the opening brief, the appellate court has not limited
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the “norm” of retrospective fitness proceedings, instead applying the “norm” as

a remedy for all types of fitness errors. Several decisions from the appellate court

do no more than quote Mitchell’s “norm” language and order retrospective fitness

proceedings without any analysis at all. (Def. Br. at 18-19) (citing People v. Lewis,

2024 IL App (2d) 230045, ¶ 43, People v. Morris, 2022 IL App (1st) 210949-U, ¶

21, and People v. Moore, 408 Ill. App. 3d 707, 713 (1st Dist. 2011)). The State

relegates these three examples to a footnote. (St. Br. at 37 n.5).

The State offers two examples of courts ordering retrospective fitness relief

after some sort of “analysis,” but the analysis those cases provide cannot be stripped

of their context. First, one of the cases relies on Mitchell and quotes its “norm”

language as the baseline for their remedial discussions. People v. Zoph, 2023 IL

App (2d) 220123-U, ¶ 70.  Then, the court cited Neal for the proposition that

retrospective fitness proceedings may be appropriate where fitness can “fairly

and accurately” be determined years later. Id. (citing Neal, 179 Ill. 2d at 554).

But, recall, the fair and accurate retrospective determination of fitness in Neal

was based on the objective nature of the effect of psychotropic medication on a

defendant with a given medical history. Neal, 179 Ill. 2d at 554. The evidence

the appellate court relied on to order a retrospective fitness inquiry in Zoph would

not have met Neal’s own criteria for “fairly and accurately” determining fitness

years later. See Zoph, 20223 IL App (2d) 220123-U, ¶ 71. So too with the other

case that the State holds out as “illustrative.” People v. Cook, 2014 IL App (2d)

130545, ¶ 22 (failing to explain why the evidence at the defendant’s restoration

hearing was of a similar character to objective evidence in Neal.). Cook, 2014 IL

App (2d) 130545, ¶ 22. The appellate court cases that purport to apply a case-by-case

approach to fitness remedies rely on a body of case law from this Court that allowed
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retrospective fitness inquiries in a very narrow context concerned with objective,

easily discoverable evidence of the effect of psychotropic medication. 

To be sure, the appellate court is not solely at fault. As the State points

out, Mitchell’s description of retrospective fitness proceedings as the remedial

“norm” for fitness errors has led many in the appellate defense bar to affirmatively

request retrospective fitness hearings as the remedy for their clients. (St. Br. at

36) (citing People v. DeHaven, 2023 IL App (4th) 220840-U, ¶ 35 (defense counsel

“urge[d]” the appellate court to vacate only the finding of fitness and remand for

retrospective proceedings). But the bare observation that Mitchell’s “norm” has

become entrenched, by both bench and bar, does not, on its own, prove that the

“norm” is right. See People v. Ratliff, 2024 IL 129356, ¶ 35 (“[R]epetition is a poor

substitute for reasoning.”). And, as discussed in the opening brief and above, to

the extent Mitchell’s “norm” works in the limited context in which it arose, this

Court has never blessed retrospective fitness determinations as remedies for errors

other than those committed under the former psychotropic medication statute.

It should not start now.

In sum, case law from this Court, the United States Supreme Court, and

courts in other jurisdictions uniformly treat retrospective fitness determinations

as disfavored exceptions, not remedial norms. As explained in the opening brief

and below, the remedial norm for errors in restoration proceedings should be vacatur

of the judgment and remand for new proceedings. Alternatively, in the event this

Court adopts a test for feasibility of retrospective proceedings, they would not

be feasible in this case and this Court should still vacate Johnson’s plea and remand

for new proceedings.
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b. The trial court’s error in finding Johnson restored to fitness
requires this Court to vacate his plea and remand for new
proceedings where the appellate court’s alternative
remedy—vacating only the order finding Johnson restored
to fitness—entrenches, rather than resolves, the due process
error.

Because the risk of a due process violation based on an erroneous restoration

hearing is so predictable as to be guaranteed, this Court should find that vacatur

of the judgment and new proceedings is the standard remedy for errors in restoration

proceedings.3 The State concedes both foundational legal principles relevant to

Johnson’s argument—that a defendant who has been found unfit remains unfit

until validly restored to fitness, and that the plea of an unfit defendant violates

due process. (St. Br. at 44). Having made those concessions, the State’s objections

to a rule of vacatur for errors in restoration proceedings fall apart. 

First, the State’s repeated emphasis on the trial court’s commission of

“procedural errors” at Johnson’s restoration hearing is irrelevant. (St. Br. at 44)

(emphasis in original). As explained in Argument II(a) above, the appellate court’s

judgment finding error can be affirmed because the trial court’s  conclusion that

Johnson was restored to fitness was both procedurally and substantively wrong.

And, even if the trial court made only “procedural” errors, the restoration hearing

would still have failed to overcome the presumption that Johnson remained unfit.

People v. Gillon, 2016 IL App (4th) 140801, ¶ 20 (“[W]here a defendant was

3 The State’s argument that Johnson’s proposed vacatur rule has been
forfeited for failure to raise it in the appellate court is a bold one. (St. Br. at 43).
There was no need to develop the remedial argument further in the appellate
court because the State said nothing in response to Johnson’s arguments in
favor of the primary remedy he asked for: vacatur of his plea and remand for
new proceedings. And the appellate court offered no explanation for its decision
to reject that remedy either.
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previously adjudicated to be unfit to stand trial, a presumption exists that the

condition of unfitness remains until the defendant has been adjudicated to be

fit at a valid subsequent restoration hearing.”) (quoting People v. Gipson, 2015

IL App (1st) 122451, ¶ 29) (emphasis added). Whether the trial court received

insufficient evidence of restoration to fitness (it did) or whether the trial court

committed procedural errors (it did),Johnson’s restoration hearing was not “valid.”

Id. So Johnson remained presumptively unfit.

Because the presumption of unfitness was never lifted, the rest of the State’s

response largely misses the mark by focusing on what the appellate court reasoned

rather than what the appellate court did. The State argues that Johnson’s request

for a vacatur rule for errors in restoration proceedings is “logically flawed” because

it is based on the premise that Johnson was unfit. (St. Br. at 43-44). That premise

is unsupported, so says the State, because the appellate court did not hold that

Johnson was unfit at the time he pled guilty and so its remedy of retrospective

restoration proceedings is constitutionally adequate. (St. Br. at 44). The State’s

argument ignores the action that the appellate court actually took against the

trial court’s judgment—it vacated only the order finding Johnson restored to fitness

and left the plea intact. People v. Johnson, 2024 IL App (5th) 220608-U, ¶ 22.

As explained in the opening brief, and consistent with the State’s concession, by

finding the restoration hearing invalid and vacating the order restoring Johnson

to fitness, the trial court returned Johnson to the presumptive state of being unfit.

(Def. Br. at 33). That means, as the case reaches this Court, Johnson has pled

guilty while being presumptively unfit to do so. That remedy does not, as the State

argues, “protect[ ] defendant’s due process right not to plead guilty while unfit,”

(St. Br. at 44); it violates that right. Gillon, 2016 IL App (4th) 140801, ¶ 27.
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The State argues this Court should not apply Gillon because that court

did not hold that errors at restoration hearings “automatically” require reversal

of the judgment. (St. Br. at 45). But Gillon relied on every analytical step that

Johnson argues this Court should apply now. The court recognized the “important

constitutional ramifications involved in a restoration hearing.” Id. ¶ 26. The court

recognized that any “potential error” in the determination that a defendant has

been restored to fitness poses the risk of “subjec[ing] an otherwise unfit person

to a trial and sentencing.” Id. ¶ 27. And the court recognized that due process

would categorically forbid that result. Id. Because a defendant improperly restored

to fitness has been convicted while presumptively unfit, the remedy in

Gillon—reversal of the underlying judgment and new proceedings—is the only

constitutionally adequate remedy. See id. ¶ 33. 

The State offers two responses to Johnson’s arguments about the effect

of vacatur of his plea. (St. Br. at 46-47). The first is irrelevant and the second

misunderstands the law governing fitness for trial. 

First, the State argues that none of Johnson’s cases discussing the effect

of vacatur involved restoration proceedings. (St. Br. 46). True enough. But they

all discuss what it means to vacate a judgment—restarting the proceedings and

rendering any decisions made in the lead up to the now-vacated judgment irrelevant.

(Def. Br. at 34-36). Second, the State argues that even if this Court vacates Johnson’s

plea, the status quo ante includes the trial court’s receipt of’ “reports from the

treatment center stating that [Johnson] was restored to fitness.” (St. Br. at 47).

That argument badly misunderstands the law governing fitness proceedings. A

defendant’s fitness is a judicial determination, not a medical one. Gillon, 2016

IL App (4th) 140801, ¶ 21 (ultimate decision on fitness must be made by the trial
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court, not the experts). So if the trial court erred in finding Johnson restored to

fitness, the mere existence of a report that (inconsistently) concludes Johnson

was restored to fitness cannot overcome the actual status quo ante: a presumption

that Johnson was unfit to plead guilty.

Because Johnson was presumed unfit until validly restored to fitness—a

presumption the State either does not dispute or completely ignores—the State’s

analogies to other constitutional contexts where courts remand for further

proceedings are inapt. (St. Br. at 48). For example, in People v. Davis, 231 Ill.

2d 349, 368-69 (2008), this Court remanded for further proceedings following the

three-step procedure for determining racial discrimination in jury selection under

Batson v. Kentucky, 476 U.S. 79 (1986). This Court declined to send the case back

for proceedings limited to step three of the process because the record was not

clear that the trial court ever reached step three. Id. at 369. But even in the Batson

context, once the constitutional violation is proven at the end of Batson’s three-step

procedure, the remedy is a new trial. E.g., Sanchez v. Roden, 753 F.3d 279, 307

(1st Cir. 2014) (proven Batson violation usually “structural error” requiring a new

trial; remand for further proceedings only justified if error occurs at Batson Step

1 or Step 2). 

In this case, because Johnson was presumed to be unfit until validly restored

to fitness, any error in the restoration hearing returned him to a state of presumptive

unfitness, meaning he pled guilty while presumptively unfit. That is a proven

violation of due process. That means the error in this case is more like error in

a Batson Step 3 case, where a proven constitutional violation requires a new trial,

rather than Batson Step 1 or Step 2 case, where more facts are needed to prove

the defendant’s claim. The error in Johnson’s restoration hearing rendered his
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plea presumptively invalid. No further proceedings are necessary to make that

determination. And where the plea is invalid, it must be vacated.

The State’s reliance on Waller v. Georgia, 467 U.S. 39 (1984), is even further

afield. There, the Supreme Court ordered a remand for a new suppression hearing

where the trial court had erroneously ordered the courtroom closed for part of

the hearing. Id. at 48, 49-50. The constitutional violation at issue was not even

related to the merits of the suppression hearing itself. Id. at 50 (finding that absent

new evidence at the remand suppression hearing, it would be unlikely that any

suppression would entitle the defendant to a new trial). So when the Court said

that “the remedy should be appropriate to the violation,” it was speaking to the

violation of the right to a public trial, not a violation of the defendant’s rights under

the Fourth Amendment. See id. at 49-50. Here, the trial court’s error was directly

related to the constitutional merits of Johnson’s fitness for trial. And, it bears

repeating: because Johnson was previously found unfit, vacating the restoration

order returned him to that presumptive state of unfitness. Following Waller’s

instruction that “the remedy should be appropriate to the violation,” vacatur of

Johnson’s plea is required because he pled guilty while presumptively unfit to

do so. 

Rounding out the State’s trio of irrelevant authority is Goldberg v. United

States, 425 U.S. 94 (1976). There, in crafting a remedy for the Government’s failure

to produce certain evidence, the Supreme Court found that the court on remand

would need additional information to determine whether the records the petitioner

complained of were actually subject to disclosure. Id. at 111. Here, in contrast,

the State’s failure to carry its burden at Johnson’s restoration hearing and the

accompanying errors the trial court committed, failed to rebut the presumption
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that Johnson was unfit to plead guilty. In short, there is no more information

that this Court needs to address the constitutional violation in this case—Johnson

pled guilty without being validly restored to fitness, so his plea violates due process

because he was presumptively unfit to plead. 

To sum up, the State’s cases—Davis, Waller, and Goldberg—all involve

situations where this Court or the Supreme Court could not yet be sure whether

there was a constitutional violation. Here, there is no question. Johnson was found

unfit to plead guilty. His restoration hearing was invalid, meaning he remained

presumptively unfit. He, therefore, pled guilty while presumptively unfit to do

so. As the State concedes, (St. Br. at 43), the plea of an unfit defendant violates

due process. The remedy for a plea entered in violation of due process is

straightforward: vacate the plea.

The State’s last refuge is to raise the specter of unfair reversals; but it can

only do so by mischaracterizing Johnson’s argument. The State predicts “bad results”

from a rule that courts “may never remand for a new hearing to address errors

without also vacating the defendant’s conviction.” (St. Br. at 48). But that’s not

what Johnson is arguing. As explained in the opening brief, when errors occur

during initial fitness proceedings, remand for further proceedings may be appropriate

because at that time a defendant is presumed to be fit, rather than unfit. (Def.

Br. at 33-34) (discussing People v. Moore, 408 Ill. App. 3d 710 (1st Dist. 2011)).

In that context, the error in the fitness proceeding does not necessarily lead to

an invalid judgment because an error simply restores a defendant to the presumption

of being fit, a presumption that accords with due process. Medina v.  California,

505 U.S. 437, 449 (1992).  

Johnson’s proposed vacatur rule is limited to errors in restoration proceedings,
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where the State bears the burden to prove a defendant has been restored to fitness

and any error in the proceeding leads to the conviction of a presumptively unfit

defendant. (Def. Br. at 34). Letting the plea of a presumptively unfit defendant

stand is not a “just and fair remedy.” (St. Br. at 49). This Court should reverse

in part the appellate court’s judgment, vacate Johnson’s plea, and remand for

new proceedings at which Johnson’s fitness can be reexamined if necessary. 

c. Under any case-by-case test for determining the feasibility
of retrospective fitness proceedings, Johnson’s plea must still
be vacated because it would be impossible to retrospectively
determine his fitness at the time of his plea.

If this Court disagrees that errors in restoration proceedings require vacatur

of the trial court’s judgment, it should still apply that remedy in this case because

retrospective proceedings would not be feasible. Based on the State’s brief, the

parties’ dispute about feasibility appears to be mostly factual. The State seems

not to dispute that the four-factor test in McGregor v. Gibson, 248 F.3d 946 (10th

Cir. 2001), or another test like it (see Def. Br. at 38-39), would govern the analysis.4

But on the facts, the State’s feasibility analysis is impossible to square with relevant

precedent. Unlike this Court’s line of retrospective fitness cases, the evidence in

this case did not involve the objective chemical properties of known medications.

See People v. Neal, 179 Ill. 2d 541, 554 (1997). The passage of time, the

inconsistencies in the only evidence the State provided of Johnson’s restoration

to fitness, and his post-plea behavior, all indicate a retrospective examination

of his fitness in this case would be futile. This Court should vacate Johnson’s plea

and remand for new proceedings.

4 This Court could conclude that retrospective fitness proceedings would
not be feasible in this case without adopting a formal test for feasibility. (Def.
Br. at 26-27) (discussing People v. Rodas, 429 P.3d 1122 (Cal. 2018)). 
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The State’s response attempts to downplay the inconsistencies in the October

2018 progress report and the inconsistencies between that report and the November

2018 discharge summary, calling them “alleged[ ] inconsistencies,” or “stray

remark[s],” (St. Br. 39, 40, 41). The extent and nature of the inconsistencies  as

well as the trial court’s failure to meaningfully resolve them is well-recounted

in the opening brief, (Def. Br. at 39-41), and in Argument II(a), above. Johnson

relies on those recitations of the facts to rebut the State’s claim that any

inconsistencies are mere “alleg[ations]” or “stray remark[s].” 

Because the State downplays or ignores the inconsistencies in the reports

and the trial court’s failure to resolve those inconsistencies, almost all of the cases

the State relies on are irrelevant. The State’s Illinois cases either did not involve

restoration hearings at all, did not involve inconsistent or disputable evidence,

or both. People v. Cook, 2014 IL App (2d) 130545, ¶¶ 4, 6 (evidence at initial fitness

hearing consisted of a single report that consistently and exclusively found defendant

fit); People v. DeHaven, 2023 IL App (4th) 220840-U, ¶¶ 11-12, 36 (only evidence

presented at restoration hearing included a letter, progress report, psychological

evaluation that consistently found the defendant restored to fitness). 

The out-of-state cases the State cites that found retrospective determinations

sufficient involved either similar situations where there was a single uncontroverted

report finding the defendant fit or situations where the trial court conducted a

full hearing with live witnesses and made credibility determinations as to dueling

experts. State v. Ford, 353 P.3d 1143, 1156 (Kan. 2015) (uncontroverted report

of single evaluator who found the defendant fit “weigh[ed] heavily in support”

of feasibility of retrospective fitness determination); Pitchford v. State, 240 So.

3d 1061, 1064-65 (Miss. 2017) (retrospective fitness hearing involved several live
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witnesses, dueling experts, and a trial court making credibility determinations).

Here the trial court not hear witnesses and could not bestir itself to resolve material

inconsistencies in a report it said it did not have in the first place.

The State insists any inconsistencies can be resolved seven years after the

fact. (St. Br. at 40-41). It points to this Court’s observation that the passage of

time is “not dispositive” when considering the possibility of retrospective fitness

proceedings. (St. Br. at 41) (citing Neal, 179 Ill. 2d at 553-54). Once again, the

State reads Neal and the other cases in the progression to Mitchell  out of context.

Neal found the passage of time was not dispositive because “the nature of the proof,”

namely the “chemical properties of medication” and the defendant’s “known medical

history” made a backward looking inquiry possible. Neal, 179 Ill. 2d at 554. There

is no similarly objective evidence here, so there is no reason for this Court to reject

the Supreme Court’s admonition that the passage of time can “aggravate[ ]” the

difficulties already inherent in retrospective fitness determinations. Pate v. Robinson,

383 U.S. 375, 387 (1966) (more than six years); Dusky v. United States, 362 U.S.

402, 403 (1960) (more than one year).

Missing entirely from the State’s brief is any discussion of the effect of

Johnson’s post-plea behavior on this Court’s assessment of the feasibility of

retrospective restoration proceedings. As the appellate court has explained,

“defendant’s behavior in proceedings conducted after he had been restored to fitness”

can provide notice that previous fitness proceedings were insufficient. Gillon, 2016

IL App (4th) 140801, ¶ 30. Because the State does not respond to this argument,

Johnson relies on his opening brief, (Def. Br. at 41-43), and Argument II(a) above

to explain why his paranoid behavior provides confirmation that retrospective

proceedings would be constitutionally inadequate in this case. This Court should,
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therefore, reverse in part the appellate court’s judgment, vacate Johnson’s plea,

and remand for new proceedings.

d. Johnson is not “estopped” from arguing in this Court that
his plea should be vacated and the cause remanded for new
proceedings.

Johnson has only ever asked for vacatur of his plea as the remedy for the

trial court’s erroneous fitness determination, as the State’s own quotation of

Johnson’s briefs confirms. Brief and Argument of Defendant-Appellant at 28, People

v. Johnson, No. 5-22-0608 (Ill. App. Ct. 5th Dist. Feb. 17, 2023) (appellate court

should “reverse the denial of his motion to withdraw his plea, vacate his conviction,

remand for new fitness proceedings, and allow him to plead anew.”). That request

was supported by pages of argument. Id. at 18-21. Even in his alternative request

for relief he began by asking the appellate court to “reverse the denial of [his]

motion to withdraw his guilty plea.” Id. at 28.Outside of the context of errors in

the post-plea proceedings themselves, the ordinary effect of reversing the trial

court’s denial of a motion to withdraw the plea is to allow the defendant to withdraw

his plea and to restart the proceedings. E.g., People v. Holloway, 2014 IL App (1st)

131117, ¶ 29; cf. also People v. Morreale, 412 Ill. 528, 534 (1952). 

Even if the language in Johnson’s alternative request for relief was

ambiguous, his petition for rehearing, which the State does not acknowledge, could

not have been more clear: “further proceedings [on remand] should require a new

fitness determination, not a retrospective one.” Petition for Rehearing for Defendant-

Appellant at 2, People v. Johnson, No. 5-22-0608 (Ill. App. Ct. 5th Dist. June 25,

2024); see also id. at 6 (“should this Court continue to believe a retrospective hearing

would be appropriate, this Court must nevertheless vacate Johnson’s plea”).

Given the nature of Johnson’s remedial argument in the appellate court,
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the State’s invited error argument is puzzling because rather than reversing the

denial of Johnson’s motion to withdraw his plea, vacating the plea, and remanding,

the appellate court vacated only the order finding Johnson restored to fitness and

remanded for retrospective proceedings. People v. Johnson, 2024 IL App (5th)

220608-U, ¶¶ 1, 22, 25. As explained in the petition for leave to appeal, that remedy

is one Johnson did not request and which perpetuated, rather than resolved, the

constitutional error in Johnson’s restoration proceedings. (Def. PLA at 2-3, 12-13).

Because the appellate court provided a remedy Johnson did not request, he is

not estopped by invited error from challenging that remedy in this Court. 

The State cites two cases where either this Court or the appellate court

found invited error when the parties had requested a course of action as the exclusive

remedy they sought. In re Detention of Swope, 213 Ill. 2d 210, 216-17 (2004); People

v. McKenzie, 2013 IL App (1st) 102925, ¶¶ 6, 26-27.Neither case involves alternative

arguments raised on appeal. 

To that end, the logic of the State’s position risks effectively ending the

practice of alternative arguments on appeal in criminal cases. Imagine a defendant

who argues in the appellate court that the State failed to prove him guilty beyond

a reasonable doubt; he requests outright reversal. As an alternative argument,

he also claims trial error and asks the appellate court to grant him a new trial.

On the State’s theory, if the appellate court finds the evidence sufficient, but grants

the defendant his request for a new trial, the defendant would be estopped from

seeking review of the sufficiency of the evidence in this Court because the appellate

court granted him lesser, alternative relief that he requested. That position is

absurd and would lead cautious defense counsel to abandon potentially meritorious

requests for lesser relief in the event an argument for greater relief potentially
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warrants this Court’s review. 

Even if the State’s position didn’t lead to absurd results, we already know

that finding invited error based on appellate arguments in the alternative is not

how this Court’s discretionary review works. E.g., People v. Brand, 2021 IL 125945,

¶¶ 27, 29 (granting defendant leave to appeal to address evidentiary errors even

though appellate court had already granted lesser alternative relief of a Krankel

remand); People v. Patrick, 233 Ill. 2d 62, 65, 68 (2009) (granting defendant leave

to appeal to address alleged trial errors even where appellate court had granted

lesser relief of vacating sentences); People v. Hicks, 101 Ill. 2d 366, 369 (1984)

(granting defendant leave to appeal where appellate court gave him some, but

not all, of the sentencing relief he requested); People v. Stoner, 96 Ill. 2d 204, 206

(1983) (granting defendant leave to appeal to address new trial claim even though

appellate court had already reversed some convictions and remanded for

resentencing on the relevant count); People v. Beard, 59 Ill. 2d 220, 222-23 (1974)

(granting defendant  leave to appeal to address Rule 402 admonishments even

though appellate court had already granted lesser alternative relief of resentencing). 

This Court regularly grants leave to appeal where the appellate court provides

only partial relief and a party claims in this Court that he is entitled to greater

relief. That exercise of discretion shows that, even if the State has construed

Johnson’s appellate briefs correctly, any alternative request for retrospective fitness

proceedings does not “estop” him from seeking greater relief in this Court that

he requested in the appellate court and that the appellate court denied him.
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CONCLUSION

For the foregoing reasons, Gregory A. Johnson, defendant-appellant,

respectfully requests that this Court overrule or limit its statement in People v.

Mitchell, 189 Ill. 2d 312 (2000), suggesting that retrospective fitness proceedings

are “the norm,” because any such norm is inconsistent with the broader body of

this Court’s cases, decisions from the United States Supreme Court, and the uniform

practice in other jurisdictions. Then, as to Johnson’s case, this Court should conclude

that errors in restoration proceedings require the automatic remedy of vacatur

of the underlying judgment and remand for new proceedings. Alternatively, this

Court should adopt a test for feasibility of retrospective proceedings used by courts

in other jurisdictions and hold, on the facts of this case, that Johnson’s restoration

to fitness cannot be feasibly determined retrospectively. In light of the foregoing,

Johnson respectfully requests that this Court affirm in part and reverse in part

the judgment of the appellate court, vacate Johnson’s plea, and remand for new

proceedings. 

Respectfully submitted,

DOUGLAS R. HOFF
Deputy Defender

BRADLEY D. JARKA
Assistant Appellate Defender
Office of the State Appellate Defender
First Judicial District
203 N. LaSalle St., 24th Floor
Chicago, IL 60601
(312) 814-5472
1stdistrict.eserve@osad.state.il.us

COUNSEL FOR DEFENDANT-APPELLANT

-50-

SUBMITTED - 34964865 - Jacob Vicik - 10/20/2025 2:02 PM

130932



CERTIFICATE OF COMPLIANCE

I certify that this reply brief conforms to the requirements of Rules 341(a)

and (b). The length of this reply brief, excluding pages or words contained in the

Rule 341(d) cover, the Rule 341(h)(1) statement of points and authorities, the Rule

341(c) certificate of compliance, and the certificate of service, is  50  pages.

/s/Bradley D. Jarka
BRADLEY D. JARKA
Assistant Appellate Defender

SUBMITTED - 34964865 - Jacob Vicik - 10/20/2025 2:02 PM

130932



No. 130932

IN THE

SUPREME COURT OF ILLINOIS
_____________________________________________________________________________

PEOPLE OF THE STATE OF
ILLINOIS,

          Plaintiff-Appellee,

-vs-

GREGORY A. JOHNSON, JR.,

          Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)
)

Appeal from  the Appellate Court of
Illinois, No. 5-22-0608.

There on appeal from the Circuit
Court of the Fifth Judicial Circuit,
Vermilion County, Illinois, No. 17-
CF-698.

Honorable
Nancy S. Fahey,
Judge Presiding.

_____________________________________________________________________________

NOTICE AND PROOF OF SERVICE

Mr. Kwame Raoul, Attorney General, 115 S. LaSalle St., Chicago, IL  60603,
eserve.criminalappeals@ilag.gov;

Mr. Thomas D. Arado, Deputy Director, State's Attorneys Appellate Prosecutor,
628 Columbus, Suite 300, Ottawa, IL 61350, 3rddistrict@ilsaap.org;

Jacqueline M. Lacy, Vermilion County State’s Attorney, 7 N. Vermilion St., Suite
201, Danville, IL 61832, salacy@vercounty.org;
 
Mr. Gregory A. Johnson, Register No. R63695, Pontiac Correctional Center, P.O.
Box 99, Pontiac, IL 61764 

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure,
the undersigned certifies that the statements set forth in this instrument are true and
correct. On October 20, 2025, the Reply and Response to Appellee's Request for Cross-Relief
was filed with the Clerk of the Supreme Court of Illinois using the court's electronic filing
system in the above-entitled cause. Upon acceptance of the filing from this Court, persons
named above with identified email addresses will be served using the court's electronic
filing system and one copy is being mailed to the defendant-appellant in an envelope
deposited in a U.S. mail box in Chicago, Illinois, with proper postage prepaid. Additionally,
upon its acceptance by the court's electronic filing system, the undersigned will send
13 copies of the Reply and Response to Appellee's Request for Cross-Relief to the Clerk
of the above Court.

/s/Jacob J. Vicik
LEGAL SECRETARY
Office of the State Appellate Defender
203 N. LaSalle St., 24th Floor
Chicago, IL 60601
(312) 814-5472
Service via email is accepted at
1stdistrict.eserve@osad.state.il.us

SUBMITTED - 34964865 - Jacob Vicik - 10/20/2025 2:02 PM

130932




