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INTRODUCTION

This is a proceeding in Administrative Review wherein Plaintiff-Appellant,
MEDPONICS ILLINOIS, LLC, an Illinois Limited Liability Company (“Medponics”), is
challenging the award by Defendant-Appellee, ILLINOIS DEPARTMENT OF
AGRICULTURE (“IDOA”), to Defendant-Respondent, CURATIVE HEALTH
CULTIVATION, LLC, an Illinois Limited Liability Company (“Curative”), of the Medical
Cannabis Cultivation Permit for [llinois State Police District No. 2 issued in 2015, pursuant
to the provisions of the Compassionate Use of Medical Cannabis Pilot Program Act, 410
ILCS 130/1 et seq. (the “Act™). The permit allows Curative to locate its cultivation center
in the City of Aurora, Illinois, which has generally approved by ordinance the location of
medical cannabis cultivation centers within its borders and specifically granted to Curative
a special use permit to operate such a center on its chosen location in the city in a pre-
existing industrial/manufacturing park. While Curative was the highest-scoring and
successful applicant for the subject permit, Medponics was fifth out of a field of eight total
applicants, based upon its proposal to build a cultivation center in the City of Zion, Illinois.

After consideration of the administrative record and arguments made by the parties,
the trial court in Lake County issued a final order vacating the award of the permit to
Curative and remanding the matter to the IDOA for re-scoring of the seven remaining
applications, based upon its finding that Curative was disqualified from receiving the permit
because its proposed cultivation center was within 2,500 feet of an area zoned “exclusively”
for residential use in Aurora’s R-1 and R-5 zoning districts in violation of setback provisions

contained in the Act and IDOA rules. The trial court found that these areas were

-1-
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“exclusively residential,” despite the fact that a myriad of additional and decidedly non-
residential permitted and special uses are allowed in these areas by the Aurora Zoning
Ordinance (“AZ0Q”), e.g., airports, rail transportation, above ground communication and
electric utility facilities, religious institutions, utilities and utility services, alternative energy
systems, public drinking water well houses, community centers, educational services
(including junior colleges, colleges, universities and trade schools), health and human
services, day cares, hospitals or sanatoria, cemeteries or mausoleums, social service agencies,
charitable organizations and health related facilities, truck gardening, storm water
management facilities and planned developments.

On appeal of the trial court’s decision by Curative and the IDOA, the Appellate Court
clearly held in its unanimous Rule 23 order authored by Justice Hutchinson, “We reverse the
trial court’s findings on administrative review as the Illinois Department of Agriculture’s
interpretation of its own regulation regarding ‘an area zoned exclusively for residential use’
is reasonable.” Medponics v. lllinois Department of Agriculture, 2019 IL App (2d) 170977-
U (“Medponics™), Y1.' In reaching this conclusion, the Appellate Court relies upon
established precedent applicable to administrative review proceedings, gave appropriate
deference to the IDOA’s interpretation of its own regulations, and found as a matter of law
that the agency’s decision awarding the permit to Curative was not clearly erroneous,
arbitrary, unreasonable or inconsistent with past interpretations. Id. at §928-36, A.16-19.

The Appellate Court ascertained and gave effect to the intent of the IDOA by reviewing the

Medponics has included a copy of the Appellate Court’s Rule 23 order in the
Appendix to its brief at A.1-23.

2-
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language of the regulation itself. /d. The Appellate Court found that the term “exclusively”
is not ambiguous, citing to the Oxford Dictionary and finding that it means “apart from all
others,” “solely,” and “to the exclusion of all others.” Id. at {32, A.17. In conclusion, the
Appellate Court held,
The AZO clearly zoned districts R-1 and R-5 as residential. However, the
many other allowed uses in these areas make clear that they are zoned for
non-residential special uses as well. In short, they are not “exclusively
residential.”
Id. at 35, A.18. As such, the Appellate Court reversed the judgment of the trial court and
affirmed the decision of the IDOA awarding the cultivation center permit to Curative. Id.
at 145, A.23.
In its Brief and Appendix of Appellant (“Medponics Br.”), the company provides,
Medponics does not contend that the rule at issue is invalid. Medponics
contends only that IDOA’s interpretation of the rule is wrong and asks
only that the rule be applied as it is written. As discussed throughout,
IDOA’s interpretation is contrary to established Illinois law regarding special
uses and it restricts the application of the Act’s cultivation center location
requirement to fewer than all municipalities within the state. This
interpretation cannot stand and reversal is required.
Medponics Br., p.30 (emphasis added). With the exception of the concession that the
relevant rule is valid, the remainder of the arguments of Medponics are simply not persuasive
and in no manner meet the standard required to vacate a decision of this nature issued by a
state agency in an administrative review proceeding.
The rule, as written, unambiguously provides, “‘Area zoned for residential use’

means an area zoned exclusively for residential use.” 8 IL ADC §1000.10 (emphasis added).

Simply stated, Medponics has not provided any controlling precedent, convincing argument
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or even a theory based upon common sense which requires the conclusion that the R-1 and
R-5 zoning classifications in Aurora, which allow for a myriad of often noxious and/or
otherwise disruptive commercial and non-residential uses, as detailed above, retain their
character as being “exclusively” residential. The intention of the Legislature in adopting the
Act was clearly to provide aid and comfort to patients who are seriously ill and to require that
applicants for these permits demonstrate that their plans are consistent with the local zoning
laws. These goals have been met with the award of the permit to Curative.

There is no indication of why these setback requirements were included in the Act,
but everyone involved in this proceeding has agreed that the IDOA has the authority to
promulgate its own rule further defining this subject matter concerning the setback, as the
statute may be subject to more than one interpretation. The rule has clearly been applied by
the IDOA, as written. In the end, Medponics has not presented any cogent reason why the
Appellate Court’s decision is not well-based in fact or law, especially with the deference
provided to the IDOA’s decision in this instance. As a result, Curative would request that
the Supreme Court affirm the Appellate Court’s decision and draw this litigation to a close.

ISSUE PRESENTED FOR REVIEW

Whether cause exists on this record to reverse the decision of the Appellate Court
concerning the “exclusively residential” nature of the R-1 and R-5 zoning districts in the City
of Aurora?

STATEMENT OF ADDITIONAL FACTS

The Appellate Court does an exemplary job of detailing the relevant facts in its

decision which are necessary for an understanding of the issues presented on this appeal. In

4-
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its brief, Medponics provides a truncated version of the facts replete with argument and
irrelevant material. Curative would suggest that the following additional facts will help the
Supreme Court conclude that the Appellate Court’s decision is well-based in fact and law
and should be affirmed.

A. The Act and IDOA Rules

Throughout the course of this litigation, the main issue of contention between the
parties has always related to the 2,500-foot setback requirement for cultivation centers
contained in Section 105(c) of the Act, which provides,

A registered cultivation center may not be located within 2,500 feet of the

property line of a pre-existing public or private preschool or elementary or

secondary school or day care center, day care home, group day care home,
part day child care facility, or an area zoned for residential use.

410 ILCS 130/105(c). The term “area zoned for residential use” is not defined by the Act.
See, 410 ILCS 130/10. That being stated, the Act does provide, “It is the duty of the
Department of Agriculture to enforce the provisions of this Act relating to the registration
and oversight of cultivation centers unless otherwise provided for in this Act.” 410 ILCS
130/15(b).

In relation to the rules promulgated by the IDOA concerning cultivation centers and
the Act, Section 85(b) of the Act provides, “The registrations shall be issued and renewed
annually as determined by administrative rule.” 410 ILCS 130/85(b). Further, Section
165(c)(8) of the Act provides,

The Department of Agriculture rules shall address, but not be limited to the

following related to registered cultivation centers, with the goal of protecting

against diversion and theft, without imposing an undue burden on the

registered cultivation centers: ... (8) any other matters as are necessary for
the fair, impartial, stringent, and comprehensive administration of this Act.

-5-
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410 ILCS 130/165(c)(8)(emphasis added). Finally, Section 215 of the Act provides, “The
Department may adopt rules related to the enforcement of this Law.” 410 ILCS 130/215.
The IDOA has in fact adopted rules in relation to the Act, which can be found at 8
IL ADC §1000.10, et seq. In these rules, the IDOA has defined the last phrase of Section
105(c) of the Act concerning residential use as follows,
“Area zoned for residential use” means an area zoned exclusively for
residential use; provided that, in municipalities with a population over

2,000,000 people, “an area zoned for residential use” means an area zoned as
a residential district or a residential planned development.

8 IL ADC §1000.10 (emphasis added). Medponics has never challenged the propriety of

IDOA’s promulgation of this rule. In fact, the trial court concluded,

Insofar as the IDOA has approved Rules 8 IL ADC 1000.10 and 1000.100
purporting to interpret the phrase defining areas “zoned for residential use”
as cited in 410 ILCS 130/105(c), while the Rules seem to expand the phrase,
the Court does not find that the IDOA rules are improper or clearly erroneous.
Although it has been suggested the rules go too far, this has not been argued
by Medponics. Therefore, the court is accepting these IDOA rules as they are
set forth; the Court does not find that the rules are clearly inconsistent with

Sec. 130/105(c).

C.3721-22. Nor was this argument concerning the scope of the rule presented on appeal by
Medponics, the Appellate Court finding that the “crux of this appeal” is “whether Curative’s
proposed cultivation center is located within 2,500 feet of areas zoned exclusively for
residential use.” Medponics, 25, A.15. As set forth in the introduction to this brief,
Medponics is not challenging this premise before the Supreme Court. Medponics Br., p.30.

B. Zoning in Aurora

The Appellate Court mentions the importance of the zoning process in Aurora in

-6-
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several different places in its decision. Medponics, §Y5-8, 17 and 33, A.3-6, 12 and 17-18.

The process is relevant and material, as Section 85(d)(11) of the Act provides,

(d) A cultivation center may only operate if it has been issued a valid
registration from the Department of Agriculture. When applying for a
cultivation center registration, the applicant shall submit the following
in accordance with Department of Agriculture rules: ... (11) provide a
copy of the current local zoning ordinance to the Department of
Agriculture and verify that the proposed cultivation center is in

compliance with local zoning rules issued in accordance with Section
140.

410 ILCS 130/85(d)(11)(emphasis added). Section 140 of the Act then provides,

Local ordinances. A unit of local government may enact reasonable zoning
ordinances or resolutions, not in conflict with this Act or with Department of
Agriculture or Department of Financial and Professional Regulation rules,
regulating registered medical cannabis cultivation center or medical cannabis
dispensing organizations. No unit of local government, including a home
rule unit, or school district may regulate registered medical cannabis
organizations other than as provided in this Act and may not
unreasonably prohibit the cultivation, dispensing, and use of medical
cannabis authorized by this Act. This Section is a denial and limitation
under subsection (I) of Section 6 of Article VII of the Illinois Constitution on
the concurrent exercise by home rule units of powers and functions exercised
by the State.

410 ILCS 130/140 (emphasis added). In relation to the IDOA’s rules, Section
1000.100(d)(17) provides,
(d) An applicant applying for a cultivation permit shall submit, in duplicate,
the following: ... 17) A copy of the current local zoning ordinance to the
Department and verification from the local zoning authority that the
proposed cultivation center is in compliance with local zoning rules
issued in accordance with Section 140 of the Act (Section 85 of the Act).
8 IL ADC §1000.100(d)(17)(emphasis added).

In the Fall of 2014, Curative filed its application with the IDOA for the cultivation
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center permit in Illinois State Police District No. 2. Attached to Curative’s initial application
was “Schedule 1(c) Zoning Compliance.” C.3360-72. In summary form, Curative stated,

The subject property is located at 2229 Diehl Road in Aurora, Iilinois. The

subject property is located in the M-2 zoning district. Pursuant to City

of Aurora Ordinance No. 014-042, a medical cannabis cultivation center

is allowed as a special use in the M-2 zoning district. A copy of the

relevant zoning ordinance provisions of the City of Aurora concerning

medical cannabis cultivation centers is attached hereto. The location of the

subject property complies with the 2,500 feet setback of Section 105(c)

of the Medical Cannabis Pilot Program Act. The applicant has applied to

the City of Aurora for a special use permit for a medical cannabis cultivation

center. A copy of the application is attached hereto. The City of Aurora has

executed the Notice of Proper Zoning Form and confirmed that the zoning

request was filed by the applicant and that the proposed location is in

compliance with Section 105(c) of the Medical Cannabis Pilot Program Act.
C.3361 (emphasis added). The “Notice of Proper Zoning Form” simply provides that
Curative has in fact applied for zoning approval from Aurora for its proposed cultivation
center and is dated September 20, 2014. C.3362. A copy of the actual “Land Use Petition”
filed by Curative with Aurora is also included. C.3365.

Curative also included for the IDOA with its application a copy of Aurora Ordinance
No. 014-042, which provides that medical marijuana cultivation centers are allowed in the
city, as a special use in various zoning districts, ORI, M-1 and M-2, as long as the same
comply with the “geographic location restrictions,” as set forth in the Act. C.3366-71. This
ordinance unanimously passed the Aurora City Council ona vote of 11 to 0 on July 22,2014,
after receiving unanimous “Approval” for passage by the Aurora Planning & Development
Committee on July 10, 2014. C.3371-72. The ordinance specifically mentions that on June

10, 2014, a public hearing was held on the ordinance, “[A]t which time all persons present

were afforded an opportunity to be heard,” following appropriate public notice in the Beacon

-8-
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News, a newspaper of general circulation in Aurora, as required by law. C.3367. The City
Council specifically found that allowing these cultivation centers in their community was in
the “best interests of the City and its residents.” /d.

Following the adoption of the general ordinance described above concerning the
approval of medical marijuana facilities in its community, the City Council considered
Curative’s specific request for a special use permit for its proposed cultivation center in an
existing building in an established industrial/manufacturing park on Diehl Road in Aurora.
C.5260-68. In the ordinance which was eventually adopted, No. 014-068, the Council noted
that it first referred the matter to the Aurora Planning & Development Committee, which
after notice and publication, held a public hearing on Curative’s request for a special use
permit for its cultivation center on November 5, 2014. C.5260. Following that hearing, the
Planning Committee unanimously found that Curative’s request met the standards of the
AZO and recommended “Conditional Approval” of the special use, with the “condition”
being that some landscaping be done on the property. C.5260-61 and 5266.

Following the Committee’s recommendation, the Aurora City Council considered and
adopted Ordinance No. 014-068 on November 18, 2014, allowing Curative’s request for a
special use for its cultivation center on Diehl Road by a vote of 9 to 3. C.5260-68. In the
ordinance, the Council specifically found,

WHEREAS, the City Council, based upon the conditional recommendation

and the stated standards of the Planning Commission, finds that the

proposed Special Use will not be detrimental to or endanger the public

health, safety, morals, comfort or general welfare, will not be injurious

to the use of other property in the immediate vicinity, nor diminish or

impair property values in the neighborhood and, further, the City Council
finds that the granting of this Special Use will not impede normal and orderly

9.
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development and improvement of surrounding property for uses permitted in

the district and that adequate utilities, access roads, drainage and other

facilities are being provided and that the Special Use will in all respects

conform to the applicable regulations of the M-2(S) Manufacturing-General

zoning classification except as varied herein.

C.5260-61 (emphasis added). The Council retained control over the property, including in
the ordinance this provision, “That future proposals for expansion or intensification of
whatever kind for the property legally described in said Exhibit “A,” except as provided
herein, shall be considered only upon proper application, notice and hearing as provided by
Section 10.6 of Ordinance No. 3100, being the Aurora Zoning Ordinance.” C.5261.

In its decision, the Appellate Court found that a letter from Aurora’s Zoning Director
addressed to the IDOA’s Chief Counsel dated April 29, 2015,” as well as some answers to
“Frequently Asked Questions” (“FAQs”) issued by the IDOA on August 24, 2014, were
relevant and material to the 2,500-foot setback issue. 2019 IL App (2d) 170977-U, 8, A.5-
6. In this regard, the Appellate Court detailed the following facts in its decision,

On November 4, 2014, the Aurora Planning Commission held a

public hearing on Curative’s special use petition. Curative was found to have

met the standards of the AZO and the petition was recommended for

approval. On November 18, 2014, the Aurora City Council granted

Curative’s special use petition, finding that it “is not contrary to the purpose

and intent of *** the Aurora Zoning Ordinance.” On April 29, 2015, Edward
Sieben, the Zoning Administrator for Aurora sent a letter to Craig

A copy of the letter is found at C.5271-72 and is also included in the Supplemental
Appendix attached to this brief at Supp.A, 10-11. The trial court denied a joint motion by
the IDOA and Curative to include this letter in the record. C.5435. Curative appealed this
ruling, and while there does not appear to be a specific holding about this issue in its
decision, the Appellate Court clearly considered the contents of this letter in reversing the
decision of the trial court (Medponics, §8, A.5-6), so it is clear that the Appellate Court
agreed with Curative and found that the contents of the letter should be included in this
administrative record.

-10-
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Sondgeroth, General Counsel for IDOA, regarding: AuroraNon-“Exclusively
Residential” Zoning near Curative Health Cultivation, LLC at 2229 Diehl
Road, Aurora, Illinois. Sieban’s letter read as follows:

“The Department of Agriculture is charged with registering
and regulating up to 22 cultivation centers allowed in the law.
The Department of Agriculture Administrative Rules were
approved by the JCAR committee on July 15, 2014, ***
Section 1000.10 of the Administrative Rules, defines an
“Area zoned for residential use” as: “an area zoned
exclusively for residential use; provided that, in
municipalities with a population over 2,000,000 people, “an
area zoned for residential use” means an area zoned as a
residential district or a residential planned development.” ***

The definition set forth in the Administrative Rules raised the
obvious question as to what constituted an “area zoned
exclusively for residential use.” On August 25, 2014, the
Illinois Department of Agriculture released a Frequently
Asked Questions document that addressed this question as
follows:

“The definition of “area zoned residential” is
an area zoned “exclusively residential.” If the
local municipality provides a letter that its
zoning districts located within 2500 feet of a
cultivation center are not zoned “exclusively”
residential because in addition to residential
uses, the zoning districts allow for other uses
such as churches, parks, schools, utility
substations, and/or other planned uses
including commercial uses, will that satisfy
this requirement?

Yes, but the applicant must verify setback
regulations are also met, located in the
Department of Agriculture Administrative
Rules section 1000.40(e). The Department
will rely heavily on local zoning authority’s
approval.

*k %

Aurora’s Zoning Code does allow for such

-11-
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other uses such as churches, parks, schools,
utility substations, and/or other planned
uses in a residential district. This is clearly
laid out in Table 1 of Aurora Zoning
Ordinance titled Use Categories ***.
Specifically, this includes the R-1 Zoning
District of the nearby Harris Farms and
Palomino Springs subdivisions located south
of the Prairie Path, the Stonebridge
Subdivision zoned PDD with underlying R-1
Zoning, and the R-1 and R-5 Zoning Districts
of the East View Estates Subdivision to the

west.
ok 2

Medponics, {8, A.5-6 (emphasis added). In its analysis, the Appellate Court later found that
the answers to the FAQs found on the IDOA’s website provided “further guidance” on the
setback issue. Id. at Y34, A.18.

In relation to the uses which are allowed in Aurora’s zoning districts, the AZO for
Aurora is included in Appendix A to its Municipal Code, which can be found at:
https://www aurora-il.org/1425/Zoning. In reviewing the AZO, the provisions concerning
“R-1” Districts are set forth in Section 7.5, while the provisions for “R-5" Districts are set
forth in Section 7.10. The “Use Regulations” for these districts are set forth in Sections 7.5-4
and 7.10-4, respectively. “Accessory Uses” are defined in Section 4.4 of the Zoning
Ordinance, pursuant to Sections 7.5-4.3 and 7.10-4.3. Conveniently, all of these uses are
summarized in “Table One” which is attached to the zoning ordinance.’ This color-coded

chart details all of the zoning districts in Aurora and the uses allowed in each district.

A copy of “Table One” is included in the Supplemental Appendix attached
hereto at Supp.A.1-10.
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Supp.A.1-10. The chart includes a “key” which provides that “A” represents Accessory
Uses; “P” represents Permitted by Right Uses; “S” represents Special Use Review Required,;
a blank cell on the chart means that the applicable use is not permitted; “L” represents
Limited but Permitted Uses; and “P(S)” represents Permitted Uses that may require a Special
Use Permit pursuant to the Additional Regulations. Supp.A.1.

Section 4.2-1.2A of the AZO provides, “Religious institutions shall be permitted
in all districts.” (Emphasis added.) The ordinance defines “Religious Institutions” in
Section 3.3 as, “Establishments that operate religious organizations, such as churches,
temples, monasteries, synagogues, etc.” As aresult, the Ordinance clearly provides for more
than residential uses in the R-1 and R-5 districts, without the need to apply for a special use
permit. Supp.A.1-10. In fact, Section 3.3 defines “Residential Area” as, “A zoning lot
designed or used exclusively for residential purposes.” .(Emphasis added.) A “Zoning
Lot” is then defined in Section 3.3 as, “A plot of ground, made of one (1) or more parcels
that is or may be occupied by a use, building or buildings including the open spaces required
by this ordinance.” (Emphasis added.) There is nothing contained in the AZO which
provides that entire districts are to be “exclusively residential.”

In relation to the uses which are allowed by Aurora in its R-1 and R-5 zoning
districts, “Table One” demonstrates that there are a number of accessory and special uses that
are allowed. Supp.A.1-10. Specifically, in R-1 Districts, in addition to the permitted uses
of Private Household/Dwelling Unit/One Family Dwelling and Religious Institutions, the
additional or permissive uses available are for home occupations (including employees),

Minor and Major Community Residences (group homes for the disabled with setback
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requirements), transportation services, air passenger terminals, rail transportation, parking
facilities (residential and non-residential), above ground communication and electric utility
facilities, utilities and utility services, alternative energy systems, public drinking water well
houses, community centers, public and private golf courses, natural and other recreational
parks, educational services (including junior colleges, colleges, universities and trade
schools), public facilities and services, health and human services, day cares, hospitals or
sanatoria, cemeteries or mausoleums, social service agencies, charitable organizations and
health related facilities, truck gardening, storm water management facilities, and planned
developments. /d.

In relation to R-5 Districts, in addition to the permitted uses related to Multi-Family
Dwellings and Religious Institutions, there can be housing for the elderly, home occupations,
Minor, Major and Transitional Residences, automated business devices, transportation
services, air passenger terminals, rail transportation, parking facilities (residential and non-
residential), above ground communication and electric utility facilities, utilities and utility
services, alternative energy systems, public drinking water well houses, community centers,
public and private golf courses, natural and other recreational parks, educational services
(including junior colleges, colleges, universities and trade schools), public facilities and
services, health and human services, day cares, nursing, supervision and other rehabilitative
services, hospital or sanatoria, mental health facilities, cemeteries or mausoleums, social
service agencies, charitable organizations and health related facilities, storm water

management facilities, and planned developments. Supp.A.1-10.
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C. The Decision of the Appellate Court

The Appellate Court begins its decision with the holding, “We reverse the trial
court’s findings on administrative review as the Illinois Department of Agriculture’s
interpretation of its own regulation regarding ‘an area zoned exclusively for residential use’
is reasonable.” Medponics, {1, A.2. The Appellate Court then provides the background of
certain provisions of the Act and IDOA’s rules, specifically finding that the agency’s
requirements for all applicants to provide information concerning compliance with local
zoning rules was relevant. /d., §93-5, A.2-4.

In relation to Curative’s compliance with the zoning ordinances in Aurora, the
Appellate Court carefully detailed the facts as follows,

On October 14, 2014, Curative filed a special use petition with the City of
Aurora. The petition sought the authorization of the use of Curative's
proposed location in Aurora as a medical cannabis cultivation center. The
proposed location of Curative's cultivation center is 2229 Diehl Road in
Aurora. This location is within 2,500 feet of areas R-1 and R-5, areas zoned
as residential under the Aurora Zoning Ordinance (AZO). The AZO defines
a “residential area” as “[a] zoning lot or portion of a zoning lot designed or
used exclusively for residential purposes.” The AZO details certain special,
accessory, and limited but permitted uses allowed in each area zoned as a
“residential area.” Relevant here, area R-1 allows home occupations;
community residences; transportation services; air passenger terminal; rail
transportation; residential and non-residential parking facilities; electric
utility facility; utilities and utility services; alternative energy services;
community center; golf courses; natural and other recreational parks;
educational services; public facilities and services; health and human
services; day care; hospital or sanatoria; cemeteries or mausoleums; social
service agencies, charitable organizations, health related facilities, and similar
uses when not operated for profit; truck gardening; storm water management
facilities, drainage area, and common landscaping areas; and planned
development. Area R-5 allows for all of the above listed uses in addition to
housing services for the elderly; automated business devices; nursing,
supervision and other rehabilitative services; and mental health facilities. On
November 4, 2014, the Aurora Planning Commission held a public hearing
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on Curative's special use petition. Curative was found to have met the

standards of the AZO and the petition was recommended for approval. On

November 18,2014, the Aurora City Council granted Curative's special

use petition, finding that it “is not contrary to the purpose and intent of

*** the Aurora Zoning Ordinance.”

Medponics, 1 6-8, A.4-5 (emphasis added).

The Appellate Court then detailed the fact that Curative was awarded the subject
permit, while Medponics received a notice of denial. Medponics, 9, A.6. The Appellate
Court noted, “Of all entries submitted for applications for permits to operate a cannabis
cultivation center in Illinois State Police District 2, Curative finished first in scoring while
Medponics was fifth. /d., 99, A.6-7. The Appellate Court then detailed the extensive history
of this proceeding before the trial court, including several matters which are no longer in
dispute. Id., J410-21, A.7-14.

In its analysis of the issues presented, the Appellate Court first found that Medponics
had waived an argument concerning the re-scoring of applications on remand to the IDOA,
as it had failed to file a cross-appeal. Medponics, §23-24, A.14. The Appellate Court then
moved on to the issues in contention, including Curative’s argument that “the trial court
erred in finding that their proposed cultivation center is within 2,500 feet of an area zoned
‘exclusively’ for residential use;” and the IDOA’s contention that “the trial court erred by
failing to accord substantial deference to the IDOA’s interpretation of its own regulation and
that the trial court’s interpretation violates rules of statutory construction.” Id., 125, A.15.
The Appellate Court noted, “We begin our analysis with a discussion of the crux of this

appeal: whether Curative’s proposed cultivation center is located within 2,500 feet of areas

zoned exclusively for residential use.” /d.
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In relation to the standard of review, the Appellate Court engaged in the following
detailed analysis,

In administrative review cases, the appellate court reviews the
decision of the agency, not the trial court. Village of Oak Brook v. Sheahan,
2015 IL App (2d) 140810, § 29. “The applicable standard of review, which
determines the degree of deference given to the agency's decision, depends
upon whether the question presented is one of fact, one of law, or a mixed
question of law and fact.” AFM Messenger Service, Inc. v. Department of
Employment Security, 198 111.2d 380, 390 (2001). The factual findings of the
administrative agency are considered to be prima facie correct and will be
reversed only if against the manifest weight of the evidence. 735 ILCS
5/3-110 (West 2016). Questions of law are reviewed de novo. Doe Three v.
Department of Public Health, 2017 IL App (1st) 162548, § 25. Mixed
questions of law and fact are reviewed under the clearly erroneous standard.
Id.

The trial court found that the issue of whether the phrase “area zoned
exclusively for residential use” in the IDOA rules includes areas zoned for
residential use and specially permitted uses, presents a question of “mixed
law and fact.” Mixed questions of fact and law are questions in which the
historical facts are admitted or established, the rule of law is undisputed, and
the issue is whether the facts satisfy the statutory standard, or to put it another
way, whether the rule of law as applied to the established facts is or is not
violated. Cinkus v. Village of Stickney Municipal Officers Electoral Board,
228 1ll. 2d 200, 211 (2008).

The facts in this case are undisputed. All parties agree that Curative's
proposed cultivation center is located within 2,500 feet of two areas zoned for
residential use. However, the parties are in dispute as to whether the IDOA's
phrase “area zoned exclusively for residential use” includes areas that allow
for special uses other than residential. Therefore, this issue presents a
question of law which we review de novo. Village of Oak Brook v. Sheahan,
2015 IL App (2d) 140810, § 30.

Courts apply the same rules in interpreting administrative regulations
as in construing statutes. Weyland v. Manning, 309 Ill. App. 3d 542, 547
(2000). Thus, we first consider the language of the regulation. If it is clear, we
need not look to other aids for construction. /d. Generally, a reviewing court
affords substantial deference to an agency's interpretation of its own
regulations. /d. Although we apply the de novo standard of review, an
administrative agency's interpretation of its own regulations is accorded
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deference by the reviewing court unless it is clearly erroneous, arbitrary,
unreasonable or inconsistent with past interpretations. Portman v.
Department of Human Services, 393 Ill. App. 3d 1084, 1088 (2009).

In interpreting an agency regulation, our primary objective is to
ascertain and give effect to the intent of the agency, in this case, the IDOA.
People ex rel. Madigan v. lllinois Commerce Commission, 231 1ll. 2d 370,
380 (2008). The surest and most reliable indicator of intent is the language
of the regulation itself. /d.

Medponics, 1 26-30, A.15-17
The Appellate Court then reviewed the relevant provisions of the Act and IDOA’s
rules and provided the following analysis,

The plain language of the IDOA rules intends to prohibit cultivation
centers within 2,500 feet of area zoned “exclusively” for residential use. 8 IL
ADC 1000.10. The term “exclusively” does not present ambiguity. The term
“exclusively” is defined as “apart from all others,” “solely,” and “to the
exclusion of all others.” See Oxford Online Dictionary, https:
//en.oxforddictionaries.com/definition/us/exclusively (last visited Mar. 4,
2019).

Although Curative's proposed cultivation center is located within
2,500 feet of the R-1 and R-5 zoning districts in Aurora, the record reflects
that these areas are not exclusively residential. The AZO reflects areas R-1
and R-5 as having a litany of special and accessory uses other than
residential. See supra Y 5. In its ordinance granting Curative a special use
permit for a medical cannabis cultivation facility, the City of Aurora stated
that Curative's “petition met the standards prescribed by *** the Aurora
Zoning Ordinance.” Aurora further stated that “the proposed Special Use will
not be detrimental to or endanger the public health, safety, morals, comfort
or general welfare and will not be injurious to the use of other property in the
immediate vicinity, nor diminish or impair property values in the
neighborhood.”

The IDOA provides further guidance on this issue in their answers to
frequently asked questions at their website in the following manner:

“The definition of “area zoned residential” is an area zoned
“exclusively residential.” If the local municipality provides a
letter that its zoning districts located within 2500 feet of a
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cultivation center are not zoned ‘exclusively’ residential
because in addition to residential uses, the zoning districts
allow for other uses such as churches, parks, schools, utility
substations, and/or other planned uses including commercial
uses, will that satisfy this requirement?

Yes, but the applicant must verify setback regulations are also
met, located in the Department of Agriculture Administrative
Rules section 1000.40(e). The Department will rely heavily
on local zoning authority's approval.”

See Illinois Department of Agriculture-Medical Cannabis Pilot Program
Frequently Asked Questions, https://www?2.illinois.gove/sites/agr/Plants/
MCPP/Documents/mcppfaq.pdf (last visited Mar. 4, 2019).

The AZO clearly zoned districts R-1 and R-5 as residential. However,
the many other allowed uses in these areas make clear that they are zoned for
non-residential special uses as well. In short, they are not “exclusively”
residential. Medponics argues that the R-1 and R-5 districts remain zoned
exclusively for residential use in the AZO even when non-residential uses are
allowed. While this may be a reasonable interpretation, it does not make the
IDOA's interpretation of its own regulations clearly erroneous, arbitrary, or
unreasonable. “If reasonable readers of a statute could differ over the extent
of the regulatory authority it confers, we defer to the agency's interpretation
if the interpretation is defensible.” Quality Saw and Seal, Inc. v. lllinois
Commerce Com'n, 374 111. App. 3d 776, 782 (2007). That rule holds true even
if the agency only recently arrived at the interpretation. /d.

Based on the foregoing, we reverse the trial court's November 30,
2017, order finding the award of the cultivation center permit to Curative to
be clearly erroneous. The IDOA's interpretation that zoning districts R-1 and
R-5 are not “exclusively residential” as defined by its own rules and,
therefore, the Act, is a reasonable interpretation based on the administrative
record in this case.
Medponics, §9 32-36, A.17-19. In conclusion, the Appellate Court held, “For the reasons

stated, we reverse the judgment of the circuit court of Lake County and affirm the decision

of the Illinois Department of Agriculture. Id., 45, A.23. This appeal followed.
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ARGUMENT

CAUSE DOES NOT EXIST ON THIS RECORD FOR THE SUPREME COURT TO
REVERSE THE HOLDING OF THE APPELLATE COURT THAT THE R-1 AND R-5
ZONING DISTRICTS IN THE CITY OF AURORA ARE NOT “EXCLUSIVELY
RESIDENTIAL” BECAUSE OF THE MYRIAD OF NON-RESIDENTIAL AND
COMMERCIAL PERMITTED, ACCESSORY AND SPECIAL USES THAT ARE
SPECIFICALLY ALLOWED IN THESE DISTRICTS BY THE ZONING ORDINANCE.

Medponics begins its argument with the statement, “This point must be made upfront:
the Act’s cultivation center location requirement is not ambiguous;” while concluding with
the following,

One final point. Medponics does not contend that the rule at issue is invalid.

Medponics contends only that IDOA’s interpretation of the rule is wrong and

asks only that the rule be applied as it is written.
Medponics Br., pp.12 and 30. In between, Medponics fails to provide any compelling or
persuasive argument that the relevant rule, “‘ Area zoned for residential use’ means an area
zoned exclusively for residential use,” has in any manner been misinterpreted or misapplied
by the IDOA in awarding the subject cultivation center permit to Curative. While issues
concerning medical cannabis are relatively new to the annals of jurisprudence in this state,
the law and time-honored standards concerning the review of agency decisions by the courts
in administrative review proceedings are well-established.

In the statement of additional facts set forth above, Curative provides extended
sections of the Appellate Court’s actual decision to demonstrate how it complied with the
appropriate standard of review and engaged in well-reasoned and thoughtful analysis which

is supported by compelling authority and precedent. Simply stated, the Appellate Court

found that an area is not “exclusively” residential if the zoning ordinance provides that a
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mega-church can be constructed in an R-1 or R-5 zoning district as a permitted use, or if an
airport, hospital, sanatarium, cemetery, commercial development, university or truck garden,
among other commercial and non-residential uses, can be dropped in by special or accessory
use. In the end, the IDOA’s interpretation of its own regulation was and is entirely
reasonable in this situation and should not be overturned, especially because the law provides
deference to an agency’s decision in this situation. The Appellate Court applied the rule, as
written, while avoiding any unnecessary analysis. For these reasons, the decision of the
Appellate Court should be affirmed by the Supreme Court.

A. The Standard of Review

The trial court found that the question presented on this record was a mixed question
of factand law. C.3721-22. The Appellate court found that a question of law was presented,
so its review of the matter was de novo. Medponics, §28. Before this court, Medponics
agrees with the Appellate Court and urges that the matter should be considered on a de novo
basis. Medponics Br., pp.15-16. In response, Curative would note that the Appellate Court
cited to the Portman decision in its Rule 23 order (Medponics, §28), which provides, in
relevant part,

The interpretation of an administrative regulation is reviewed de novo.
People ex rel. Madigan v. Illinois Commerce Comm'n, 231 111.2d 370, 380,
326 Il.Dec. 10,899 N.E.2d 227 (2008); Weyland v. Manning, 309 Ill.App.3d
542, 546,243 1ll.Dec. 355, 723 N.E.2d 387 (2000). Although we apply the
de novo standard of review, an administrative agency's interpretation of
its own regulations is accorded deference by the reviewing court unless
it is clearly erroneous, arbitrary, unreasonable (LaBelle v. Stafe
Employees Retirement System, 265 I11.App.3d 733, 735-36,202 I11.Dec. 766,
638 N.E.2d 412 (1994)), or inconsistent with past interpretations (Village
of Fox River Grove v. Pollution Control Board, 299 111. App.3d 869, 877,234
[1.Dec. 316, 702 N.E.2d 656 (1998)).
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Portman v. Department of Human Services, 393 1ll. App. 3d 1084, 1088 (2™ Dist.
2009)(emphasis added).

In turn, the Portman decision cites to the Supreme Court’s decision in Madigan,
which provides, in relevant part,

In interpreting an agency regulation, our primary objective is to
ascertain and give effect to the intent of the agency, in this case, the
Commission. MD Electrical Contractors, Inc. v. Abrams,228111.2d 281,287,
320 IlL.Dec. 837, 888 N.E.2d 54 (2008). The surest and most reliable
indicator of intent is the language of the regulation itself. MD Electrical,
228111.2d at 287,320 Il1.Dec. 837, 888 N.E.2d 54. In determining the plain
meaning, we consider the regulation in its entirety, keeping in mind the
subject it addresses and the apparent intent of the Commission in
enacting it. MD Electrical, 228 111.2d at 287, 320 Ill.Dec. 837, 888 N.E.2d
54. Where the language of the regulation is clear and unambiguous, we
must apply it as written, without resort to extrinsic aids of statutory
construction. MD Electrical, 228 111.2d at 287-88, 320 Ill.Dec. 837, 888
N.E.2d 54.

People ex rel. Madiganv. lllinois Commerce Comm'n, 231 111. 2d 370, 380 (2008)(emphasis
added). In Portman, the Appellate Court also cites to the LaBelle decision, which provides,

[This appeal involves a review of an administrative agency's interpretation
of its own regulations. Courts reviewing an agency's decision generally
accord the agency broad discretion when making decisions based on the
statutes that they must enforce and accord great deference to an agency's
interpretation of its own regulations. (People ex rel. lllinois Educational
Labor Relations Board v. Oregon Community Unit School District 220
(1992), 233 1ll.App.3d 582, 586, 174 Ill.Dec. 549, 599 N.E.2d 95.) This
deference stems from a recognition that administrative agencies “can make
informed judgments upon the issues, based upon their experience and
expertise.” (lllinois Consolidated Telephone Co. v. Illlinois Commerce
Comm'n (1983), 95 I11.2d 142, 153, 69 Ill.Dec. 78, 447 N.E.2d 295.)
Although an agency's interpretation is not binding on the court, the
court will give great weight to an agency's construction and application
of its own regulation unless it is clearly erroneous, arbitrary, or
unreasonable. Water Pipe Extension, Bureau of Engineeringv. lllinois Local
Labor Relations Board (1993), 252 Tl1.App.3d 932, 936, 192 Ill.Dec. 578,
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625 N.E.2d 733; Mitee Racers, Inc. v. Carnival-Amusement Safety Board
(1987), 152 1ll.App.3d 812, 816-17, 105 Ill.Dec. 780, 504 N.E.2d 1298.

LaBelle v. State Employees Retirement System of lllinois, 265 1l1. App. 3d 733, 735-36, 638
(2™ Dist. 1994)(emphasis added).

In detailing the standard of review in administrative review proceedings, the Supreme
Court has recently summarized,

The proper standard of review in cases involving administrative review
depends upon whether the question presented is one of fact, one of law, or a
mixed question of fact and law. Cinkus v. Village of Stickney Municipal
Officers Electoral Board, 228 111.2d 200, 210, 319 Ill.Dec. 887, 886 N.E.2d
1011 (2008). An administrative agency's findings and conclusions on
questions of fact are considered prima facie true and correct. 735 ILCS
5/3—110 (West 2012). As such, an agency's factual findings are not to be
reweighed by a reviewing court and are to be reversed only if they are against
the manifest weight of the evidence. Exelon Corp. v. Department of Revenue,
234 111.2d 266, 272-73, 334 Ill.Dec. 824, 917 N.E.2d 899 (2009). Factual
determinations are against the manifest weight of the evidence if the opposite
conclusion is clearly evident. Cirkus, 228 111.2d at 210, 319 Il1.Dec. 887, 886
N.E.2d 1011. Questions of law are reviewed under a de novo standard,
and mixed questions of law and fact are reviewed under the clearly
erroneous standard. Exelon Corp., 234 111.2d at 272-73, 334 Ill.Dec. 824,
917 N.E.2d 899. A mixed question of fact and law examines the legal effect
of a given set of facts. AFM Messenger Service, Inc. v. Department of
Employment Security, 198 111.2d 380, 391, 261 I1l.Dec. 302, 763 N.E.2d 272
(2001). Put another way, a mixed question asks whether the facts satisfy
the statutory standard or whether the rule of law as applied to the
established facts is or is not violated. Exelon Corp., 234 111.2d at 273, 334
[Il.Dec. 824, 917 N.E.2d 899. An administrative decision is clearly
erroneous “ ‘when although there is evidence to support it, the reviewing
court on the entire evidence is left with the definite and firm conviction
that a mistake has been committed.” ” AFM Messenger Service, Inc., 198
111.2d at 393, 395, 261 Ill.Dec. 302, 763 N.E.2d 272 (quoting and adopting the
definition of “clearly erroneous” from United States v. United States Gypsum
Co., 333 U.S. 364, 395, 68 S.Ct. 525, 92 L.Ed. 746 (1948)).

Beggs v. Board of Education of Murphysboro Community Unit School District No. 186,2016

IL 120236, § 50 (emphasis added).
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The point Curative wants to make in this instance is that whether or not the standard
of review is de novo or a mixed question of fact and law, deference must be given to the
IDOA’s interpretation of its own regulations. This is especially true when the agency’s
decision is reasonable and clearly not erroneous. The bottom line in this situation is that the
IDOA did not make a mistake when it determined that the R-1 and R-5 zoning districts in
Aurora are not “exclusively residential.” This premise is certainly bolstered by the fact that
the City of Aurora made the exact same determination. As such, whatever standard is
applied by the Supreme Court, the result will be the same. There is simply no cause on this
record to reverse the decision of the Appellate Court, so the award of the permit to Curative
by the IDOA should be affirmed.

B. The R-1 and R-5 Districts in the AZO are not Zoned Exclusively for Residential

Use, as Determined by the Appellate Court, so Medponics has not met its

Burden of Proof to Demonstrate that the IDOA’s Award of the Subject Permit
to Curative should be Reversed

In a “Preliminary Statement” to its argument, Medponics goes through an interesting
exercise where it provides dictionary definitions for all of the substantive words in the
phrase, “area zoned for residential use.” Medponics Br., p.14. The most critical definition
provided by Medponics relates to the word “residential,” which it defines as,

“[R]esidential” means “used as a residence or by residents” or “restricted

to or occupied by residences, a residential neighborhood.”  See

merriam.webster.com/dictionary/residential, last visited May 28, 2020.

Id. (emphasis added). The most stunning revelation here is that standing on its own, an area

which is zoned “residential” is by its definition restricted to dwellings or residences.® As

“Residence” is defined as, “a building used as a home: dwelling.” See, merriam.
webster.com/dictionary/residence, last visited August 10, 2020.

204.
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such, Medponics has provided definitive and persuasive support for the Appellate Court’s
decision in this instance, confirming the interpretation of the relevant rule made by the IDOA
and City of Aurora.

In its “Preliminary Statement,” Medponics also points to the fact that the Appellate
Court found that the company’s interpretation of the statute and regulation at issue “may be
a reasonable interpretation.” Medponics Br., pp. 12-13 (citing, Medponics, §35). Thus, the
point would be that while the Appellate Court clearly found that the IDOA’s interpretation
of the statute and regulation was in fact reasonable, there could also be another way to read
the requirements. That being stated, Medponics then changes course and argues that there
is no ambiguity in the statute, so no deference should be given to the IDOA’s interpretation
of its own regulation, citing to the Quality Saw decision. Id., p.13. In Quality Saw, the
Appellate Court held,

The general rules of statutory interpretation are familiar and well-settled. The
interpretation of a statute is a question of law, subject to de novo review. The
fundamental principle of statutory construction is to determine and give
effect to the intent of the legislature. The statutory language is the best
indication of legislative intent. “When the meaning of a statute is not clearly
expressed in the statutory language, a court may look beyond the language
[used] and consider the purpose behind the law and the evils the law was
designed to remedy. [Citation.] When the language of an enactment is clear,
it will be given effect without resort to other interpretative aids.” Pefersen v.
Wallach, 198 111.2d 439, 444-45, 261 Ill.Dec. 728, 764 N.E.2d 19 (2002).
Citing these principles, Quality Saw argues that we must determine the
statute's meanings without considering the Commission's interpretation. The
Commission responds that we should defer to its interpretation because it has
expertise in public utility matters. Indeed, “if the legislature has charged
an agency with administering and enforcing a statute, we ‘will give
substantial weight and deference’ to the agency's resolution of any
ambiguities in that statute-even if the ambiguity concerns the extent of
the agency's jurisdiction under that statute.” [llinois Bell Telephone Co.
v. lllinois Commerce Comm'n, 362 1. App.3d 652,656,298 I11.Dec. 591, 840
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N.E.2d 704 (2005), quoting Illinois Consolidated Telephone Co. v. lllinois
Commerce Comm'n, 95 111.2d 142, 152, 69 Ill.Dec. 78, 447 N.E.2d 295
(1983). As our supreme court has made clear,  ‘the general principle of
judicial deference to administrative interpretation applies in full strength
where such interpretation involves resolution of jurisdictional questions.” ”
Hllinois Consolidated Telephone Co., 95 1l1.2d at 152-53, 69 Ill.Dec. 78, 447
N.E.2d 295, quoting Pan American World Airways, Inc. v. Civil Aeronautics
Board, 392 F.2d 483, 496 (D.C.Cir.1968). Thus, if reasonable readers of a
statute could differ over the extent of the regulatory authority it confers, we
defer to the agency's interpretation if the interpretation is defensible. Thatrule
holds true even if the agency only recently arrived at the interpretation.
Illinois Consolidated Telephone Co., 95 111.2d at 154, 69 Ill.Dec. 78, 447
N.E.2d 295.

Quality Saw & Seal, Inc. v. lllinois Commerce Comm'n, 374 111. App. 3d 776, 781 (2™ Dist.
2007)(emphasis added).
Despite this precedent, Medponics then argues,

Because the court does not defer to the agency’s interpretation of a statutory
provision unless it finds the statutory language ambiguous, the starting point
is the statute itself. Sykes, 2019 IL App (1st) 180458, 911, 34. A statute will
be deemed ambiguous only if it is “capable of being understood by
reasonably well-informed persons in two or more different ways.” People v.
Marshall, 242 111. 2d 285, 292 (2011). A statute is not ambiguous merely
because a term or phrase is undefined. Metropolitan Life Ins. Co. v. Hamer,
2013 IL 114234, 920. To the contrary, when a phrase is undefined, the
court presumes that the legislature intended the phrase to have its
popularly understood meaning, and the court “may employ a
dictionary” to ascertain this meaning. /d.; see also, Dusty’s Outdoor
Media, 2019 1L App (5th) 180269, §9; Poris v. Lake Holiday Property
Owners Association, 2013 1L 113907, Y48.

Medponics Br., pp.13-14 (emphasis added). Medponics then goes through the above-
described analysis where it defines the word “residential,” as being an area restricted solely
to dwellings and houses, and concludes,

Applying the foregoing popularly understood definitions, the Act’s

cultivation center location requirement is unambiguous and means what
it says: the legislature intended that cultivation centers be located more
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than 2,500 feet away from areas where people live as demarcated by the

applicable zoning ordinance. Because the pertinent statutory language is

unambiguous, the appellate court erred in deferring to IDOA’s administrative
interpretation of it.
Id., pp.14-15 (emphasis added).

Nowhere does Medponics provide any authority, precedent or support of any kind for
the proposition that the Legislature intended that all cultivation centers to be located more
than 2,500 feet “away from areas where people live.” In fact, in its “Findings” section
related to the Act, the Legislature in no manner mentions the issue of setbacks or land use.
See, 410 ILCS 130/5. Rather, the Legislature provides,

[TThe purpose of this Act is to protect patients with debilitating medical

conditions, as well as their physicians and providers, from arrest and

prosecution, criminal and other penalties, and property forfeiture if the
patients engage in the medical use of cannabis.
410 ILCS 130/5(g). In relation to zoning and land use, the Legislature. clearly demonstrated
an intent to make sure that the location of these cultivation centers be in conformity with
local zoning laws, by requiring that a permit not be issued to an applicant unless it provides,
“[A] copy of the current local zoning ordinance to the Department of Agriculture and verify

that proposed cultivation center is in compliance with the local zoning rules issued in

accordance with Section 140.” 410 ILCS 130/85(d)(11). Section 140 then requires,

In a latter section of its brief, Medponics argues that the Appellate Court and IDOA’s
interpretation of the subject rule would impermissibly limit the scope of the Act’s cultivation
center location requirement to less than all municipalities in the state. Medponics Br., 25-30.
Curative would suggest that if the theory espoused by Medponics is adopted, banning
cultivation centers from an area within 2,500 feet (.47 of a mile) of any place where people
live, there will be large swaths of the state where cultivation centers would be prohibited.
That result would not appear to be consisted with the purposes of the Act, as argued infra.
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A unit of local government may enact reasonable zoning ordinances or

resolutions, not in conflict with this Act or with Department of

Agriculture or Department of Financial and Professional Regulation

rules, regulating registered medical cannabis cultivation center or medical

cannabis dispensing organizations. No unit of local government, including

a home rule unit, or school district may regulate registered medical

cannabis organizations other than as provided in this Act and may not

unreasonably prohibit the cultivation, dispensing, and use of medical
cannabis authoerized by this Act.
410 ILCS 130/140 (emphasis added).

Thus, the purposes of the Act clearly enunciated by the Legislature are first to
“protect patients with debilitating medical conditions,” then to allow municipalities to enact
reasonable zoning ordinances and resolutions, not in conflict with the provisions of the Act
or IDOA’s rules, without unreasonably prohibiting the cultivation and use of medical
cannabis. As set forth in Quality Saw, the fundamental principle of statutory construction
is to determine and give effect to the intent of the Legislature, with the statutory language
being the best indication of legislative intent. 374 Ill. App. 3d at 781. Using the definition
of the word “residential,” as provided by Medponics, the intention of the Legislature is clear
that the setback requirements for cultivation centers are only applicable to areas which
exclusively or solely contain dwellings or residences.

In Aurora, religious institutions are permitted uses in the R-1 and R-5 zoning
classifications at issue in this appeal (Section 4.2-1.2A of the AZO ), so based on this fact
alone, the districts are no longer “restricted to or occupied by residences,” pursuant to the
definition of the word “residential” tendered by Medponics. Medponics Br., p.14. Taking

into consideration the myriad of additional commercial and non-residential accessory and

special uses allowed in these districts, clearly takes the R-1 and R-5 districts out of those
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areas which are “restricted to” or “exclusively” residential, as found by the Appellate Court.
As such, the IDOA’s rule merely adds clarification to the intention of the Legislature
evidenced by the language of the statute. Medponics has not challenged the appropriateness
of IDOA’s promulgation of this rule, but has simply requested that the Supreme Court
interpret it as written. Medponics Br., p.30. That is exactly what the Appellate Court and
IDOA have done in this instance. These decisions are completely consistent with the
purposes of the Act, as detailed above, further demonstrating the reasonableness of the
agency’s original decision to award the permit to Curative.

In conclusion, the “Preliminary Statement” contained in the brief of Medponics takes
umbrage with the decisions of the Appellate Court and IDOA, while concentrating on the
concept of ambiguity. Medponics Br., pp.12-15.° These comments are not included in the
“Argument” section of Medponics’ brief (/d., pp.15-30), but appear to contain its primary.
contentions concerning the specific holdings made by the Appellate Court. With the
exception of a section concerning the standard of review, the remainder of Medponics’ brief
contains argument concerning issues which were not specifically addressed by the Appellate
Court. That being stated, none of the “argument” set forth in the “Preliminary Statement”
is persuasive or based upon relevant or controlling precedent. The Appellate Court in this

instance held,

Supreme Court Rule 341(h) does not include directions for an appellant’s brief to
include a section entitled, “Preliminary Statement.” Rather, Rule 341(h)(7) provides for a
section entitled, “Argument, which shall contain the contentions of the appellant and the
reasons therefore, ... Points not argued are forfeited and shall not be raised in the reply brief,
in oral argument, or on petition for rehearing.”
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[W]e reverse the trial court's November 30, 2017, order finding the award of
the cultivation center permit to Curative to be clearly erroneous. The IDOA's
interpretation that zoning districts R-1 and R-5 are not “exclusively
residential” as defined by its own rules and, therefore, the Act, is areasonable
interpretation based on the administrative record in this case.
Medponics, 96, A.19. The Supreme Court has clearly held, “[U]nder any standard of review,
a plaintiff to an administrative proceeding bears the burden of proof, and relief will be denied
if he or she fails to sustain that burden.” Marconi v. Chicago Heights Police Pension Bd.,
225 1. 2d 497, 532-33 (2006), as modified on denial of reh'g (May 29, 2007)(citations
omitted). In this instance, Medponics has simply not met its burden of proof, so the

decisions of the Appellate Court and IDOA should be affirmed.

C. The Location of Curative’s Cultivation Center is not Too Close to Areas in
Aurora Zoned Exclusively for Residential Use

In the second section of its “Argument,” Medponics details the rules for statutory
construction of municipal ordinances, then discusses various sections of the AZO.
Medponics Br., pp.16-18. Medponics then argues,

As discussed throughout, the Act requires that cultivation centers be located
more than 2,500 feet away from any “area zoned for residential use.” 410
ILCS 130/105(c) (A64). The Act does not define the phrase “area zoned for
residential use,” but the Rules do: “‘Area zoned for residential use’ means an
area zoned exclusively for residential use.” 8 Ill. Adm. Code 1000.10 (A66)
(emphasis added). It is undisputed that the location of Curative’s proposed
cultivation center is less than 2,500 feet away from Aurora’s R-1 and R-5
zoning districts, both of which are zoned exclusively for residential use under
the Ordinance. The location of Curative’s proposed cultivation center thus
violates the Act’s location requirement and IDOA’s rule administering that
requirement.

Id., p.18. Curiously, Medponics does not mention any ruling of the Appellate Court in this

section of its brief, seemingly rearguing the same premise as included in its Preliminary
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Statement. In response, Curative will simply repeat and reallege its arguments as included
in Section B of this brief, supra.
Further, the Appellate Court did in fact highlight the action taken by the City Council
of Aurora concerning the zoning issues, when it reported,
On November 18, 2014, the Aurora City Council granted Curative's special
use petition, finding that it “is not contrary to the purpose and intent of ***
the Aurora Zoning Ordinance.”
Medponics, 19 6-8, A.4-5. In addition, the City Council included the following findings in
the ordinance approving the special use for its cultivation center awarded to Curative,
WHEREAS, the City Council, based upon the conditional recommendation
and the stated standards of the Planning Commission, finds that the
proposed Special Use will not be detrimental to or endanger the public
health, safety, morals, comfort or general welfare, will not be injurious
to the use of other property in the immediate vicinity, nor diminish or
impair property values in the neighborhood and, further, the City Council
finds that the granting of this Special Use will not impede normal and orderly
development and improvement of surrounding property for uses permitted in
the district and that adequate utilities, access roads, drainage and other
facilities are being provided and that the Special Use will in all respects
conform to the applicable regulations of the M-2(S) Manufacturing-
General zoning classification except as varied herein.
C.5260-61 (emphasis added). Medponics has in no manner challenged the propriety of these
detailed conclusions made by the City Council, which conclusively demonstrate that Aurora
conscientiously followed the appropriate procedures outlined by the Act and IDOA’s rules,
while determining that the location of Curative’s cultivation center is consistent in every way
with the AZO. As a result, none of the material in this section of Medponics’ brief helps it

meet its burden of proof, as described above, or is in any manner persuasive on any issue

which is relevant to this appeal
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D. The Concept of Zoning Amendments is Not Relevant to the Issues under
Consideration in this Appeal

Medponics begins this section of its argument by stating,

IDOA and Curative argued below that Aurora’s R-1 and R-5 zoning districts

are not areas zoned exclusively for residential use because the Aurora

Zoning Ordinance allows the issuance of special use permits for non-

residential uses, such as parks and churches, within these districts.

(C2548-C2580,C2583-C2635) IDOA and Curative thus maintain that the

availability of special use permits within these districts changes their

zoning designations to something other than exclusively residential. This
interpretation is contrary to the law because it is established that the
availability of special use permits within a particular zoning district does not
change that district’s zoning designation. Simply stated, special use
permits do not function as zoning amendments.

Medponics Br., pp.18-19 (emphasis added).

As a first point of contention, Curative will note that by characterizing the issues in
this proceeding as involving “parks and churches” in the areas zoned R-1 and R-5 in Aurora,
Medponics is seriously depreciating the reality of the nature of the accessory and special uses
which are in fact allowed in these areas. To begin with, there is no dispute on this record that
Curative’s cultivation center is located in a pre-existing industrial/manufacturing park zoned
M-2 (Manufacturing), which is already located within 2,500 feet of the subject zoning
districts. Further, the discussion is not just limited to parks and churches, but includes such
intensive special uses as airports, hospitals, sanatoria or mental health facilities, commercial
developments and utilities, to name a few, all of which are decidedly non-residential.

In addition, no one has requested a “zoning amendment” in this situation and the

topic certainly was not discussed by the Appellate Court. The irrelevance of the argument

being made by Medponics in this regard is demonstrated by a review of the some of
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precedent cited in support of its position. For instance, in the Jones decision, the Appellate
Court was reviewing a situation where the plaintiff was contesting the issuance of a special
use permit issued by the defendant city to a third party. Jones v. City of Carbondale,217111.
App. 3d 85, 87 (5" Dist. 1991). In the case, the Appellate Court found,

An amendment to a zoning ordinance changes or alters the original

ordinance or some of its provisions. (Athey v. City of Peru (1974), 22

1. App.3d 363, 367, 317 N.E.2d 294, 297.) In the instant case Jones argues

that because the special use authorizes use of the property contrary to the

ordinance, it is an amendment and the voting requirements attendant to an

amendment apply. We disagree.
217 Ill. App. 3d at 89 (emphasis added). Here, no one has requested an amendment to any
portion of the AZO, and Medponics has not challenged the issuance of the special use permit
to Curative by the City of Aurora. Curative has no problem with the rule cited from the
Living Word decision, “The purpose of special uses is to provide for those uses that are either
necessary or generally appropriate for a community but may require special regulation
because of unique or unusual impacts associated with them.” City of Chicago Heights v.
Living Word Qutreach Full Gospel Church and Ministries, Inc., 196 111.2d 1, 16 (2001). In
fact, this holding in Living Word actually helps Curative in this instance, as the “unique or
unusual impacts associated with [special uses],” are what remove the R-1 and R-5 zoning
districts in Aurora from being “exclusively” residential.

Neither of the additional cases cited by Medponics in this section of its brief are
instructive, controlling or germane. In Consumers Illinois Water, the issues concerned the

constitutionality of a portion of Will County’s zoning ordinance concerning the votes

required to issue a special use permit. Consumers lllinois Water Co. v. County. of Will, 220
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Il App. 3d 93, 94 (3™ Dist. 1991). In Monat, the plaintiff county filed an injunctive
proceeding against defendant landowners concerning the keeping of horses on their property.
County of Cook v. Monat, 365 Ill. App. 3d 167, 169 (1* Dist. 2006). The Appellate Court
found that a special use permit issued to a previous owner of the property did not run with
the land and affirmed the trial court’s decision enjoining the defendants from keeping horses
on their property. Id. Certainly neither of these cases is in any manner relevant to the issues
presented here concerning the special purposes of the Act and IDOA’s rules.

In conclusion, Medponics argues, “Because the availability of special use permits in
a particular zoning district does not change that district’s zoning classification, Aurora’s R-1
and R-5 districts remain exclusively residential zoning districts.” Medponics Br., p.21. In
fact, no one on this record has requested that Aurora amend a zoning district or change its
zoning map. The relevant issues here, as clearly found by the Appellate Court, concern the
character of the uses allowed in these zoning districts. In fact, the Appellate Court found,

Although Curative's proposed cultivation center is located within 2,500 feet

of the R-1 and R-5 zoning districts in Aurora, the record reflects that these

areas are not exclusively residential. The AZO reflects areas R-1 and R-5 as

having a litany of special and accessory uses other than residential.
Medponics, § 33. None of the precedent cited by Medponics in this instance is controlling
or helps it meet its burden of proof on this record. Both the Appellate Court and IDOA
considered the material and relevant factors in complying with the purposes of the Act and

rules in this instance. As a result, there is no well-based cause in fact or law to reverse the

decision of the Appellate Court based upon the concept of zoning amendments.
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E. Medponics has Failed to Present any Authority, Precedent or Argument which
Demonstrates that the Appellate Court Inappropriately Considered Materials
Qutside of the Administrative Record

In reaching its decision, the Appellate Court did consider a letter dated April 29,
2015, written by the zoning administrator of the City of Aurora and directed to the chief
counsel of the IDOA, which predated the issuance of the permit to Curative for the subject
cultivation center on October 30, 2015. Medponics, §8 (a copy of the letter is at C.5271-72
and Supp.A, 11-12). The letter was the subject of a joint motion to supplement the record
filed in the trial court by the IDOA and Curative. C.5254-71. The trial court denied the
motion and Curative appealed that decision to the Appellate Court. C.5435 and 5494-96.

In the letter, Aurora’s zoning administrator addresses the specific issues which are
pending on appeal in this case and also cited to a document which appeared on the IDOA’s
website which was entitled, “Frequently Asked Questions” (the FAQs), which again
addresses the issues under consideration here. C.5271-71, Supp.App., pp.11-12. In its
analysis of whether the areas zoned R-1 and R-5 in Aurora are “exclusively residential,” the
Appellate Court found,

The IDOA provides further guidance on this issue in their answers to
frequently asked questions at their website in the following manner:

“The definition of “area zoned residential” is an area zoned
“exclusively residential.” If the local municipality provides a
letter that its zoning districts located within 2500 feet of a
cultivation center are not zoned ‘exclusively’ residential
because in addition to residential uses, the zoning districts
allow for other uses such as churches, parks, schools, utility
substations, and/or other planned uses including commercial
uses, will that satisfy this requirement?
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Yes, but the applicant must verify setback regulations are also
met, located in the Department of Agriculture Administrative
Rules section 1000.40(e). The Department will rely heavily
on local zoning authority's approval.” See Illinois Department
of Agriculture-Medical Cannabis Pilot Program Frequently
Asked Questions, https://www2.illinois.gov/sites/agr/Plants/
MCPP/Documents/mcppfaq.pdf (last visited Mar. 4, 2019).

The AZO clearly zoned districts R-1 and R-5 as residential. However, the

many other allowed uses in these areas make clear that they are zoned for

non-residential special uses as well. In short, they are not “exclusively”

residential.
Medponics, 9 34-35. Thus, while the Appellate Court did not specifically reverse the trial
court’s decision on the motion to supplement the record, the letter and the FAQs materials
from the IDOA’s website were clearly considered. /d.

In urging the Supreme Court to find that it was i(mproper for the Appellate Court to
consider the letter from the zoning administrator and FAQs from the IDOA’s website,
Medponics relies on the trial court’s finding that “Curative did not present any evidence
showing that the letter was in fact considered by IDOA in it cultivation permit decision.”
Medponics Br., pp.22-23. Medponics further argues that there is no evidence in the
administrative record which demonstrates that the IDOA considered the FAQs information
“as part of the application process.” Id., p.25. This being stated, Medponics fails to cite to
any authority in support of these propositions that evidence of actual consideration of
materials is needed before the same can be considered in administrative review. Failure to
cite to authority in support of any argument on appeal can lead to a determination that the

argument has been waived. See, People v. Pope, 2020 IL App (4th) 180773, 9 77. In this

instance, Medponics has forfeited this argument.
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In the alternative, in relation to the record, the Administrative Review Law provides,

Answer. Except as herein otherwise provided, the administrative agency shall
file an answer which shall consist of the original or a certified copy of the
entire record of proceedings under review, including such evidence as
may have been heard by it and the findings and decisions made by it. By
order of court or by stipulation of all parties to the review, the record may be
shortened by the elimination of any portion thereof. If the complaint specifies
that none or only a part of the transcript of evidence shall be filed as part of
the answer and if the administrative agency or any other defendant objects
thereto, the court shall hear the parties upon this question and make a finding
as to whether all, or if less than all, what parts of the transcript shall be
included in the answer. No pleadings other than as herein enumerated shall
be filed by any party unless required by the court.

735 ILCS 5/3-108 (emphasis added). All this statute requires that the “entire record of
proceedings under review” be filed with the trial court. Id. In this situation, the IDOA
complied with this requirement.

This final proposition is supported by a review of a portion of the motion to
supplement the record filed jointly by Curative and the IDOA in the trial court concerning
these materials. C.5254-71. In this regard, Curative and the IDOA stated,

5. Finally, during the search for the documents described above,
counsel for Defendants found a copy of a letter the Zoning Administrator for
the City of Aurora, Edward T. Sieben, forwarded to the Chief Counsel of the
Department, Craig Sondgeroth, on April 29, 2015, specifically commenting
on the"Exclusively Residential" issue decided by the Court at the hearing on
administrative review, a true and correct copy of which is attached hereto as
Exhibit C. This letter was forwarded to the Department prior to the award of
the permit to Curative on October 30, 2015, so it was clearly considered as
part of the application process.

6. All of the documents described above should have been
included in "the entire record of the proceedings under review, including such
evidence as may have been heard by [the Department] and the findings and
decisions made by it," as defined by Section 3-108(b) of the Administrative
Review Law. 735 ILCS 5/3-108(b). "On review of an administrative agency
decision, this court is limited to considering the record that was before the
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agency and may not consider new or additional evidence." Board of
Education, City of Peoria School District No. 150 v. State of Illlinois
Educational Labor Relations Board, 318 1l1. App. 3d 144, 147,741 N.E.2d
690, 693 (3™ Dist. 1000)(citing, North Avenue Properties, L.L.C.-v. Zoning
Board of Appeals, 312 1ll.App.3d 182,185,244 Ill.Dec. 469,726 N.E.2d 65,
68 (15' Dist. 2000), quoting Section 3-110 of the Administrative Review Law
(735 ILCS 5/3-110 (West 1998)).

7. In this situation, the exhibits attached to this joint motion are
not"new or additional evidence," but materials that were clearly considered
by the Department during the application process which is at the center of the
administrative review proceeding.
C.5258-59. Before the trial court, Curative was attempting to make the point that the
Attorney General, on behalf of the IDOA, would not have made these representations in a
signed pleading if the same were not “well grounded in fact,” as required by Supreme Court
Rule 137(a). It stands to reason that the IDOA would have considered these concepts during
the application process, especially because the agency found the FAQs were important
enough to post on its website, prior to issuing Curative its permit. Medponics has never
presented any evidence to the contrary, so the Appellate Court did not engage in error by
considering the letter and FAQs in reaching its decision to reverse the trial court’s decision
F. Medponics has Waived Any Argument about the Scope of the Relevant
Regulation, and in_the Alternative, if the Merits are Considered, the Rule

Clearlv Comports with the Statutory Authority Granted to the IDOA to
Administer the Provisions of the Act

Medponics argues that the rule promulgated by the IDOA at issue here, and the
agency’s interpretation of that rule, “impermissibly limits the scope of the Act’s cultivation
center location requirement.” Medponics Br., p.26. Medponics did not include any
allegation in this regard in its complaint or first or second amended complaints for

administrative review filed in this cause (C.11-37,937-63 and 2045-61), and failed to make
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any argument along these lines before the trial court. As aresult, Medponics has waived this
argument. That being stated, even if the argument has not been waived, and the merits of the
issue are considered by the Supreme Court, the IDOA has clearly not exceeded its authority
in this instance.

1. Medponics has Waived this Argument

A review of the Verified Second Amended Complaint in administrative review filed
by Medponics on February 24, 2017, the complaint that was considered by the trial court at
its hearing on administrative review, demonstrates that the company did not in any manner
allege that the IDOA’s interpretation of the “exclusively residential” rule impermissibly
limits the scope of the Act’s setback requirement. C.2045-61. Further, in its order on
administrative review filed on August 24, 2017, the trial court specifically found,

Insofar as the IDOA has approved Rule 8 IL ADC 1000.10 and 1000.100

purporting to interpret the phrase defining areas “zoned for residential use”

as cited in 410 ILCS 130/105(c), while the Rules seem to expand the phrase,

the Court does not find that the IDOA rules are improper or clearly erroneous.

Although it has been suggested that the rules go too far, this has not been

argued by Medponics. Therefore, the court is accepting these IDOA rules

as they are set forth; the Court does not find that the rules are clearly

inconsistent with Sec. 130/105(c).

C.3721-22 (emphasis added). On November 30, 2017, the trial court issued its Final Order,
which incorporated its findings, as set forth above. C.5481-82.

In relation to the general rules of appellate practice, the Supreme Court has held, “It

is axiomatic that questions not raised in the trial court are deemed waived and may not be

raised for the first time on appeal.” Western Casualty & Surety Co. v. Brochu, 105 I11.2d

486, 500-01 (1985). Inrelation to administrative review, the Appellate Court has held, “The
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Jaw in Illinois is well-established that if an argument is not presented in an administrative
hearing, it is waived and may not be raised for the first time on appeal. James L. Hafele &
Associates v. Department of Employment Security, 308 111 App.3d 983, 987-88 (3™ Dist.
1999). “This is particularly true where the issue is one of construction or interpretation of
the statues and rules which most directly concern the agency’s operations.” Id. “[I]t is
generally required that a litigant raise any challenges to a statute’s validity at the
administrative hearing and on review to the circuit court, lest the challenge be waived for
purposes of appellate review.” Dombrowski v. City of Chicago, 363 11l App.3d 420,425 (1*
Dist. 2005). While Medponics challenges an administrative rule here, the Supreme Court
has held,

[A]dministrative rules and regulations have the force and effect of law, and

must be construed under the same standards which govern the construction

of statutes. (DeGrazio v. Civil Service Com. (1964), 31 111.2d 482, 485, 202

N.E.2d 522; 2 Am.Jur.2d Administrative Law sec. 298 (1962).) Like a

statute, an administrative rule or regulation enjoys a presumption of validity.

People ex rel. Colletti v. Pate (1964), 31 111.2d 354, 359, 201 N.E.2d 390.
Northern lllinois Automobile Wreckers & Rebuilders Ass'nv. Dixon, 75111.2d 53, 58 (1979).

Here, Medponics did not make an argument in its complaint concerning limiting the
scope of the Act’s setback requirement to all municipalities, and as found by the trial court,
failed to pursue the issue in that venue. There is no indication on this record that Medponics
made this an issue during the application process before the IDOA, and there is no indication
that it tried to file a motion for reconsideration before the trial court concerning the negative

finding made against it on this issue. There is also no evidence that Medponics tried to file

a cross-appeal before the Appellate Court or bring its own separate appeal of this adverse
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finding. While there is apparently no case law directly on point, if the axiomatic rule on
appeal is that an issue not raised below is waived (Brochu, supra), then the argument made
by Medponics in this regard about improperly limiting the scope of the statute should be
found by the Supreme Court to be abandoned, forfeited or waived.

2. On the Merits, IDOA’s Interpretation of its Own Rule Does Not
Impermissibly Limit the Scope of the Act’s Setback Requirement

In relation to the promulgation of administrative rules by a state agency, the Appellate
Court has held,

An administrative agency's authority derives from its enabling statute, and the
agency has no inherent or common-law authority. Wood Dale Fire Protection
District, 395 Ill.App.3d at 527, 334 [ll.Dec. 341, 916 N.E.2d 1229.
Consequently, if an agency's rules go beyond the scope of the legislative grant
of authority or conflict with the enabling statute, the rules are invalid. Wood
Dale Fire Protection District, 395 Ill. App.3d at 527-28, 334 Ill.Dec. 341,
916 N.E.2d 1229. However, like statutes, administrative rules are presumed
to be valid, and the challenging party has the burden of establishing their
invalidity. Julie Q. v. Department of Children & Family Services, 2011 IL
App (2d) 100643, 936,357 [ll.Dec. 448,963 N.E.2d 401. If it can reasonably
do so, a court has a duty to affirm a rule's validity. Julie Q., 2011 IL App (2d)
100643, § 36, 357 Ill.Dec. 448, 963 N.E.2d 401.

Village of Oak Brookv. Sheahan,2015 IL App (2d) 140810, §43. A court will not substitute
its own construction of a statutory for a reasonable interpretation adopted by the agency
charged with the statute’s administration. Hadley v. lllinois Department of Corrections,224
111.2d 365, 371 (2007).

In relation to the rule-making authority granted to the IDOA, the Act provides, “It is
the duty of the Department of Agriculture to enforce the provisions of this Act relating to the
registration and oversight of cultivation centers unless otherwise provided for in this Act.”

410 ILCS 130/15(b). In relation to the rules promulgated by the IDOA concerning

-41-
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cultivation centers, Section 85(b) of the Act provides, “The registrations shall be issued and
renewed annually as determined by administrative rule.” 410 ILCS 130/85(b). Further,
Section 165(c)(8) of the Act provides,

The Department of Agriculture rules shall address, but not be limited to the
following related to registered cultivation centers, with the goal of protecting
against diversion and theft, without imposing an undue burden on the
registered cultivation centers: ... (8) any other matters as are necessary for the
fair, impartial, stringent, and comprehensive administration of this Act.

410 ILCS 130/165(c)(8). Finally, Section 215 of the Act provides, “The Department may
adopt rules related to the enforcement of this Law.” 410 ILCS 130/215.

In interpreting the scope of the grant of authority given by a statute to an
administrative agency, the Supreme Court has determined that “it is important to consider
the purpose of the legislation.” Northern Illinois Automobile Wreckers, 75 111.2d at 61.
Here, the Act specifically provides,

State law should make a distinction between the medical and non-medical
uses of cannabis. Hence, the purpose of this Act is to protect patients with
debilitating medical conditions, as well as their physicians and providers,
from arrest and prosecution, criminal and other penalties, and property
forfeiture if the patients engage in the medical use of cannabis.

410 ILCS 130/5 (emphasis added). While there is no express purpose stated by the
Legislature related to the setback requirement, the Act does provide,

Local ordinances. A unit of local government may enact reasonable zoning
ordinances or resolutions, not in conflict with this Act or with Department of
Agriculture or Department of Financial and Professional Regulation rules,
regulating registered medical cannabis cultivation center or medical cannabis
dispensing organizations. No unit of local government, including a home
rule unit, or school district may regulate registered medical cannabis
organizations other than as provided in this Act and may not
unreasonably prohibit the cultivation, dispensing, and use of medical
cannabis authorized by this Act. This Section is a denial and limitation

42-
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under subsection (i) of Section 6 of Article VII of the Illinois Constitution on

the concurrent exercise by home rule units of powers and functions exercised

by the State.

410 ILCS 130/140 (emphasis added).

Here, the ordinances adopted by the City of Aurora certainly do not hinder the
cultivation of medical cannabis, so the same are not contrary to the provisions of the Act.
In relation to the IDOA’s interpretation of its own rule, Medponics argues,

Here, IDOA’s interpretation of its rule defining “residential area” under the

Act, like DOC’s interpretation of its rule in Hadley, impermissibly limits the

scope of the Act’s cultivation center location requirement. Under IDOA’s

interpretation, the only municipalities in which the Act’s cultivation center

location requirement applies are those which do not allow special use permits

for non-residential uses in areas zoned exclusively residential. Like the

Unified Code of Corrections in Hadley, the Act’s cultivation center location

requirement is unambiguous. It does not contain the limitation advanced by

IDOA and Curative here, and the limitation cannot be implied by the court.

“Where an enactment is clear and unambiguous, a court is not at liberty to

depart from the plain language and meaning of the statute by reading into it

exceptions, limitation, or conditions that the legislature did not express.”

Evanston Insurance Co. v. Riseborough, 2014 IL 114271, 915 (citations

omitted).

Medponics Br., p.27. There are several problems with the analysis of Medponics.

First, the issue in Hadley decided by the Supreme Court related to the Department of
Corrections' (“DOC”) definition of an “indigent” prisoner, which definition conflicted with
language in the Unified Code of Corrections exempting indigent prisoners from being
charged two dollar co-payments for non-emergency medical and dental services. 224 I11.2d
at 369-85. The Supreme Court found that the rule was improper, as it did in fact conflict

with the provisions of the Unified Code. Id. Here, the factual scenarios are so disparate that

it is hard to see how the holdings in Hadley could apply to this situation concerning a setback

-43-
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related to the cultivation of medical cannabis. Further, there is no reasonable basis upon
which to argue that the IDOA’s rule concerning the setback is in any manner contrary to the
language in the Act. All the IDOA has done in this instance is define an ambiguous term in
the Act, consistent with the authority to provide oversight concerning cultivation centers.
4101ILCS 130/15(b). Assuch, its decision is in no manner arbitrary, capricious or erroneous.

Second, the argument of Medponics wholly fails to address the deference to which
agency decisions of this nature are to be afforded and the presumption of validity. Sheahan,
supra. This deference is based in large part upon the expertise and experience that the
relevant agency has with the subject matter of the legislation. Here, medicinal cannabis is
essentially an agricultural product which is being produced in an controlled indoor
environment. In relation to the legal basis for this deference, the Supreme Court has held,

We note that the deference accorded a trial judge's experience and expertise
under the federal rule is not unlike the deference accorded decisions of our
administrative agencies. Indeed, this court has frequently acknowledged the
wisdom of judicial deference to an agency's experience and expertise. See
Abrahamsonv. lllinois Department of Professional Regulation, 153 111.2d 76,
97-98,180111.Dec. 34, 606 N.E.2d 1111 (1992) (explaining that a significant
reason for giving substantial weight and deference to an agency's
interpretation of an ambiguous statute is that “agencies can make informed
judgments upon the issues, based on their experience and expertise”); Greer
v. llinois Housing Development Authority, 122 111.2d 462, 495-96, 120
Ill.Dec. 531, 524 N.E.2d 561 (1988) (noting that too much judicial
intervention in an administrative action may interfere with the exercise of
agency discretion and expertise); Massa v. Department of Registration &
Education, 116 111.2d 376, 388, 107 Ill.Dec. 661, 507 N.E.2d 814 (1987)
(deferring to agency's expertise and experience and expressing a reluctance
to tamper with an agency decision revoking a professional license); see also
Office of the Cook County State's Attorney v. lllinois Local Labor Relations
Board, 166 111.2d 296, 306, 209 Ill.Dec. 761, 652 N.E.2d 301 (1995)
(requirement that a litigant exhaust administrative remedies before seeking
judicial review permits the agency to use its special expertise in resolving the
matter); Employers Mutual Cos. v. Skilling, 163 111.2d 284, 288,206 I1l.Dec.
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110, 644 N.E.2d 1163 (1994)(under the doctrine of primary jurisdiction, a
matter should be referred to an administrative agency when it has a
specialized or technical expertise that would help resolve the controversy);
Central City Education Ass'nv. lllinois Educational Labor Relations Board,
149 111.2d 496, 523, 174 111.Dec. 808, 599 N.E.2d 892 (1992) (labor relations
board is “uniquely qualified” to answer certain questions involving collective
bargaining given its experience and understanding of the issues). Even when
we have reviewed an agency's interpretation of a statute de novo, we
have acknowledged that the agency's interpretation was “relevant.”
Branson, 168 111.2d at 254, 213 Ill.Dec. 615, 659 N.E.2d 961. Further, when
we adopted the clearly erroneous standard of review for mixed questions of
law and fact, we again recognized the experience and expertise of the agency
and indicated that the standard would be deferential to some degree. City of
Belvidere, 181 111.2d at 205, 229 Ill.Dec. 522, 692 N.E.2d 295.

AFM Messenger Service, Inc. v. Department of Employment Security, 198 Ill. 2d 380,
394-95 (2001).

In this circumstance, the IDOA certainly has experience regulating agricultural
endeavors involving setbacks. See, e.g., Livestock Management Facilities Act, 510 ILCS
77/1 et seq. (setbacks being detailed in §35). As such, Medponics has failed to provide any
legitimate reason why the promulgation of the rule exceeded the grant of authority to the
IDOA or why the Supreme Court should not defer to the agency’s measured judgment and
experience in this field. In this regard, Medponics has noted,

In the circuit court, IDOA asserted that defining the Act’s cultivation center

location requirement as “area zoned exclusively for residential use” was

reasonable in order to maximize the locations available throughout Illinois

for cultivation centers. (C2556) IDOA explained that “the purpose of the Act

is to expand the use of medicinal cannabis in Illinois” and that “[r]estricting

cultivation centers to a setback requirement of 2,500 feet from any area zoned

for residential use, without requiring exclusivity” — such as “mixed use”

areas, for example, S. Connor, Zoning, §13.12 — “would significantly restrict

the space available within which to operate a cultivation center. And

cultivation centers — where the cannabis will be grown — are essential to the
expansion of medicinal cannabis in Illinois.” (C2556)

-45-
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Medponics Br., p.28. In fact, maximizing the number of available locations would seem to
support the Act’s principal purpose to aid those patients who are seriously ill (410 ILCS
130/5(g)), and certainly does not support the premise suggested by Medponics that the rule
would not be applicable to all of the municipalities across the state.

In conclusion, Medponics cites to the Cannabis Regulation and Tax Act (410 ILCS
705/1-1 et seq.), which concerns the promulgation of “recreational” marijuana across this
state. Medponics Br., p.29. In particular, Medponics cites to the “Findings” adopted by the
Legislature in relation to the recreational marijuana statute, which provide,

The General Assembly further finds and declares that this Act shall not

diminish the State's duties and commitment to seriously ill patients

registered under the Compassionate Use of Medical Cannabis Program

Act, nor alter the protections granted to them.

410 ILCS 705/1-5(d)(emphasis added). If anything, this legislative finding supports the
premise urged by Curative and the IDOA throughout the course of this proceeding that the |
Appellate Court’s interpretation of the Act and rules is spot on and should not be disturbed.
This is especially true, now that it has been determined that the word “residential” contains
a component of exclusivity standing on its own. See, Section B of this argument, supra. For
all of these reasons, the arguments of Medponics should be rejected by the Supreme Court

and the decision of the Appellate Court and IDOA affirmed.

CONCLUSION

For all of the reasons stated above, Defendant-Appellee, CURATIVE HEALTH
CULTIVATION, LLC, would request that the Supreme Court find that it is not in violation

of any setback provisions of the Compassionate Use of Medical Cannabis Pilot Program Act,
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410 ILCS 130/1 et seq., or any of the regulations promulgated by the IDOA in support of its
requirements, and enter an order affirming the decisions of the Appellate Court and IDOA
in this cause awarding the permit for the cultivation center in Illinois State Police No. 2 to

Curative, and for any and all further relief which is just and equitable in the circumstances.

Respectfully submitted,
CURATIVE HEALTH CULTIVATION, LLC,
Defendant-Appellee

By: /s/William F. Moran, [II
Its attorney

-47-

SUBMITTED - 10085836 - William Moran IlI - 8/12/2020 10:11 PM



125443

No. 125443

IN THE SUPREME COURT OF ILLINOIS

MEDPONICS ILLINOIS, LLC, an Hllinois
Limited Liability Company,

Appeal from the Nineteenth
Judicial Circuit, Lake County,
[llinois and the Appellate Court
for the Second Judicial District of
[tlinois

Plaintiff-Appellant,
VS,

ILLINOIS DEPARTMENT OF AGRICULTURE,
RAYMOND POE, Director of Illinois Department
of Agriculture, JACK CAMPBELL, Chief of the
Bureau of Medicinal Plants of the Illinois
Department of Agriculture,

Circuit Court No. 15-MR-2061
Appellate Court Nos. 2-17-0977,
2-18-0013 and 2-18-0014 (cons.)

Defendant-Appellees,
The Hon. Michael J. Fusz
CURATIVE HEALTH CULTIVATION, LLC, Presiding Trial Judge

an Illinois Limited Liability Company,

N’ N’ N’ N N N N N N N N’ N N N S’ S S’ N’ S’

Defendant-Appellee.

CERTIFICATE OF COMPLIANCE

I, William F. Moran, III, counsel of record for Defendant-Appellant, CURATIVE HEALTH
CULTIVATION, LLC, certify that this brief conforms to the requirements of Supreme Court Rules
341(a) and (b). The length of this brief, excluding the pages containing the Rule 341(d) cover, the
Rule 341(h)(1) statement of points and authorities, the Rule 341(c) certificate of compliance, the

certificate of service and supplemental appendix, is 47 pages.

Date:___08/12/2020

/s/ William F. Moran, HI
Counsel for Defendant-Appellee, Curative Health
Cultivation, LLC

SUBMITTED - 10085836 - William Moran Il - 8/12/2020 10:11 PM



125443

No. 125443

IN THE SUPREME COURT OF ILLINOIS

MEDPONICS ILLINOIS, LLC, an Illinois
Limited Liability Company,

Appeal from the Nineteenth
Judicial Circuit, Lake County,
Illinois and the Appellate Court
for the Second Judicial District of
[llinois

Plaintiff-Appellant,
vs.

ILLINOIS DEPARTMENT OF AGRICULTURE,
RAYMOND POE, Director of lllinois Department
of Agriculture, JACK CAMPBELL, Chief of the
Bureau of Medicinal Plants of the Illinois
Department of Agriculture,

Circuit Court No. 15-MR-2061
Appellate Court Nos. 2-17-0977,
2-18-0013 and 2-18-0014 (cons.)

Defendant-Appellees,
The Hon. Michael J. Fusz

M’ N N N N’ S’ N’ N’ N’ S N S N N N N N N’ N’

CURATIVE HEALTH CULTIVATION, LLC, Presiding Trial Judge
an [llinois Limited Liability Company,
Defendant-Appellee.
NOTICE OF FILING

TO: Melissa A. Murphy-Petros
Kathleen McDonough
Wilson Elser Moskowitz Edelman & Dicker, LLP
Counsel for Plaintiff-Petitioner, Medponics Illinois, LLC
Email Addresses: melissa.murphy-petros@wilsonelser.com
kathleen.mcdonough@wilsonelser.com

Bridget DiBattista

Assistant Attorney General

Counsel for State Defendant-Respondents

Email Address: CivilAppeals@atg.state.il.us
BdiBattista(@atg.state.il.us

SUBMITTED - 10085836 - William Moran Il - 8/12/2020 10:11 PM



125443

PLEASE TAKE NOTICE that on August 12, 2020, an electronic copy of the BRIEF AND
SUPPLEMENTAL APPENDIX OF APPELLEE CURATIVE with attached CERTIFICATE OF
COMPLIANCE and this NOTICE OF FILING was submitted to the Clerk of the Supreme Court of
Illinois for filing on the Odyssey eFilelL system.

/s/ William F. Moran, Il
Counsel for Defendant-Respondent, Curative
Health Cultivation, LLC

COUNSEL FOR DEFENDANT-APPELLEE,
CURATIVE HEALTH CULTIVATION, LLC:

William F. Moran III (#06191183)

STRATTON, MORAN, REICHERT,
SRONCE & APPLETON

725 South Fourth Street

Springfield, IL 62703

Telephone: 217/528-2183

Email: bmoran@stratton-law.com

SUBMITTED - 10085836 - William Moran IlI - 8/12/2020 10:11 PM



125443

VERIFICATION OF PROOF OF SERVICE

I, William F. Moran, III, under penalties as provided by law pursuant to Section 1-109 of the
Illinois Code of Civil Procedure, 735 ILCS 5/1-109, hereby certify that the statements in this
instrument are true and correct and that [ electronically served copies of this Notice of Filing and the
Brief and Supplemental Appendix of Appellee Curative with attached Certificate of Compliance on
counsel for the remaining parties to this proceeding at the email addresses referenced above on this
12 day of August 2020.

/s/ William F. Moran, Il
William F. Moran, HI

SUBMITTED - 10085836 - William Moran IlI - 8/12/2020 10:11 PM



444444

SUPPLEMENTAL
APPENDIX



125443

TABLE OF CONTENTS OF SUPPLEMENTAL APPENDIX

Description of Document: Date: Page

“Table One: Use Categories” Attached
to Aurora’s Zoning Ordinance Supp.A-1

Letter from Aurora’s Zoning Administrator
to Chief Counsel of IDOA 04/29/15 Supp.A-11

SUBMITTED - 10085836 - William Moran IlI - 8/12/2020 10:11 PM



125443

0130 | a3ed S10T ‘LT 1090300 “Aepst v

"S[910JN PUE -S93p0] J0JOJA -SHIN0Y) IS0, 0} PaJIUIl] JOU Jnq Sulpn|dou] "apIsino ay} woy
2]qIssa09e A[[EnpIAIpUI 918 SWOOI 3y} ‘SOOI 359NT SS3I0E 0) JOPLIIOD UOWIWIOD OU Y3 SJUSUIYSIEISS JO pastidwion si yorgm K1099180 9sn Q¢ © St siyL|-uoniuyag

Supp.A -

' _ S _ S _ _ _ _ — _ _ _ _ _2029@_

2661 10 19qWada(] 0f 1011d PaUsI[qeIsd SWOO0I 353N (0S) AP Uey) JoMma] I SJUSUIYSIqe)sa JO pastidwiod ST yojym A1093180 9sn 00 © SI SIyL | uoniugad

Jourur ‘|910H om\ﬂ_

K10j1U10(] ‘9snoy duIuIooy ‘asnoy Surgpo 03 pajuil] jou jnq UIpn[ou] UI0oIyIeq
[ENpIAIPUI UB JNOYIA 10 Yjim pue san1[1oe} Surjood jnoysim nq ‘sieprenb Surar] pue Suidssys se quowoSueLre snolaaid o) juensind uonesuadwod 10]
‘papiaoid SI WOOJ & 2I13yM SJUSWYSIqRISa 218 Aouednod() wooy S[Sulg 'sadiAIas Apune] pue ‘sjesws “Suidaadasnoy 10Jj0 Aeul pue SUOHEPOWWIOIoE apiaoxd
Ko “dures s19310m 10 ‘9snoy AJ110108 10 Ajulajely ‘AIojiunop e se yons ‘diysioquiawt 10 dnois 913193ds € 9AISS SJUAWIYSI[qE)SD Surpreoq pue 3uwool

‘syuswysI[qelss Kouednooo woos sj3uts pue SurpIeoq pue SUILIOOI S YoNS SAJIAILS UOLEPOWW0dJE Jo pastduiod st yorym A10891e0 asn Q¢ © St S L|-uoniuyad

Kouednooo wooy 9[8urs / Surpieoq pue Juiwiooy OTEl

N Ts[-7 [T T T [ [ |

SJUIp[INg [[BWS pue sawoy aeAlid ur Ajirewiid 93e1ado UDIyM S)USUISIqe)sd Jo pastidwod st yorym A10301ed asn (¢ © SI Siy] |- uonIugaq

uur J5epEalq pue pag 0l¢ L

W (-] [ [ [ [ ] [ [ I

"UO1B21051 10 JUSWUTEHAJUS SE YONSs ‘SANTAIOR JI9UI0 YHIM uonduniuod uf
$901A19S 389U} J9JJO Aewr A3y ] 'SaNNS [910Y 301AISS-[[0F 0 9oeds Surdea[s JYSIUISA0 WOIJ ‘SAIAIRS JO 9FURI OPIM B 19JJ0 Aewr A3y, 'S301A19s Jojiuel pue prews
-uoniuyga(g

“91A15S YI5[0 INOY-IN0J-AJUSM] YILA PIJJEIS 3q JSAUI PUE SIS[9ARI} JOF SUOEPOWILI0doe SUSpo| 9A1aS YoIyM SIUSWIYSI[qe)sd JO pastiduioo st A10393ed SIy L

$301AISS UOIJEPOUILIODOE A0 JO ‘S[2J0W ‘S[9J0H oom__

'

'
o

'
—

'

1
.

'
f——

t
p—

'

'

'
ey

1

1

A[19p]e Y3 10y S901AIaS FUISNOH 00T L

hosdic

7]
72}
7]
@«
»n
wn
et
2]

Jed SWOH 9[1GOJA] / QWIOH PAIMOBJNUBIA 0S| ﬁ_

Suremq Ajiure-HnN oz\_

AEAE

(Irem Aueq) Sutamdg MOY 0€1 ﬁ_

[ T T TMTTETST T 7T [ Buniong A on, oot}

_ _ _ _ _ _ d _ d _ d _ d _ d _ d . mc_%ao%a&ucooE_

Vi'v-T6 Viv-8'8 ‘Viy
S8 gV v-€'8 VI8 1 _ S _ T _ T _ d _ d _ d _ .__ d _ d _ d _ d . :::mE%ao\Eoﬁ%E%zioo&

= - = & - = 5 = - - - SUOIIEPOWIUIOIIE JO 20UPISY 0001

suonen3ay reuonppy fra iy

€4 || 19 |[VSYU| S Vi #A | €d [Ty | 1A 3

PAaNIULId J JON] 3S() = [[3D que[g Ssuone[n3ay [BUONIPPY dY) Ul BLILID 0) Juensiad 3s() [erdadg e dambaa Aew ynq panruadg = (S)d
PoNIuULId] Ing PAIUWIY =T  PINIWIIJ JON = [[?D ue[g  pounbay matady as() [erdadg =8  as() WYBSN-Ag payyiudg =g  9s() A10SS300Y = Y

§211032)1)) 28] -2U() 219V [,

SUBMITTED - 10085836 - William Moran IlI - 8/12/2020 10:11 PM



125443

01 Jo 7 28eq S10T ‘LT 12903190 ‘Aepsa C©\

apo)
rediotunyA 1oy ay; jo
§t 1adey) Jo 1A Sy

ynm urkjduos asimiagQ : _ d _ d _ 1 _ _ _ _ _ _ _ h 591035 SuIyI0[0 Pas( 01T

Supp.A -

_ _ _ _ _ _ _ _ H y3noxy, AL B M ‘9OIAIIS 10 SI[eS [1819Y 01 HN_

9po)) rediotunjpy
rIOIMY 3} Jo T 1adey)
ynm Surkjdwos asimiayiQ d _ _ _ _ _ _ . 901AI3S 10 SOES [1BI9Y oo\_

= _ E _ o _ - _ = _ = _ = . oquEmuo_Eom,mu_mm_Eo:uOoo\m_

S _ _ _ _ _ _ _ [BUOTIISURI} “90UIPISAY AIunwio)) 0S|

_ S . Jofew “9ouspIsay Aunuwwo) ommﬁ_

/5]
w
!
»n
70}
fo——
«n
o
»n

_ ) . JOUTW “9oUdPISIY AJIunuIwo)) C_

5
5
g
:

-
n

i  BEEEEEEEEEE ooy ]
I | _ _ falalalalala]aln . mcocaaooueomooz_

V-TL

“JUSUIUTEHAIUD JO ‘SINTANIE [RUOIIBIIOD] “DIIAIIS

Buiueayo A1p ‘saniioe} eds ;03 paynuw| jou nq Suipnoul sysand 10 papraoid aq Os[e Aew SI9YI0 SA1IUSWE palinbal asayy 03 uonippe uf ‘doys 118 pue ‘Kijioey
as1o10%» ‘[ood Sutunuims sonIuSWR SUIMO[[0Y 3U JO 91U [[2 PUB ISN JULINEISAI 9Y) 0} AIOSSIIIL I T8y} 901AIIS WOOI PUE [9J0Y Y} JO SAUIFu0d [eaisAyd oy
UIy)Im JUeINe)sal [9J0y Suo Jo wnurunu e ‘suosiad Q] 1ses] e 1oy sanifioe] jenbueq/aseds Sunesw sey pue ‘sanioe; jonbueqaoeds Sunesw Aq pardnoso
94 ISNW %,0G JO WNWIUIW € YJIYMm JO BIJe JOO[J JO 193] a1enbs (0000 ISB2] I8 9ARY Jey) sjuatuysijqessa Jo pastdwios st yorym A1o3ojed asn ¢ | € st sy |-uontugaq

o0 ool | [ [ [ [ [ [ [ [ [ | p——

“JUSUIUTEHIBIUD IO “SINIAIIOR [BUOIBIIOAI “901AISS Fuluea[o AIp ‘sanIfioey eds :0) pajii] jJou ynq SuIpn[our sjsang 10y papiaoid oq os[e Aeul

$19Y30 sanjiuatue painba asayy 0y uonippe u -doys 18 pue ‘Ajroey as1919%a Jood Surunuims sonjiuowre SUIMO[[OY SY3 JO 991y} [[E PUE 3SN JURINEISII Ay}
0 10553008 S Jeyy 901AIOS WIOO1 PUE [910Y Y} JO SAUUOD [edrsAyd ayy uryyim jueIne;sal [ojoy e ‘suosiad 0Q°] PUe 00z U29mIaq 1o} sanijioe} 1onbueq/aoeds
Buneaus sey pue ‘swoo13sang (Oz[) AJuam) pue paIpuny U0 Uey) 2I0UI SABY Jel} SJUSWYSI[QRISa JO pasudwioo st yorym K103a1e0 asn gog | © st siyL | uontuizaq

i

[sls| T T | N 91125 [y 10K 021

JUSLIUTENIAIUD IO “SIIJIAIOL [EUONEBAIOAI 901AIDS uluea[o AIp ‘sanifioey eds (03 payiuil] jou ynq Surpnjoul

sysang 10§ pap1aoid oq os[e Lew S19Yj0 saniuawe painbal 9say) 0 UCHIPPE U] [JOY A3 JO SAUIFUOD [ea1sAyd ayj uryiim JueIme)sal [a30y Jo doys yis ‘Aujioe}
9519199 ‘jood Surwiunms :sanIuswe JuiMo[[of Y] JO SI0UI 10 OM]) PUE (JSBJ3Ealq [BJUSUNUOD '9'T) S01AISS POOY pajiw| ‘suosiad 0OZ pue 0O Usamidq

10§ soni|ioey 3onbueq/eoeds Jureow sey pue ‘swiool 35an8 (0§) A1y UBY} SI0W 9ARY JeY) SIUSWIYSI[QRISa JO pasudwoo s1 yomgm A1039180 asn gog | © S1 sy L [:uoniujag

N B s o ]

"[9J0Y 3YJ) JO SAUIUOD [EDISAT|
AUy} uIyim JueIne)sal (9304 Jo doys 113 “Ayijioey os1o19xa Jood Surwunims ssrjusure SuImol[o] SU JO SUO IO JUOU PUB IIIAISS pooy ou ‘suosiad g ueys ss|
1o sani[roey jonbueq/aoeds Suneswr sey pue ‘swiool isan3 (0G) A1y Uey) 210U SARY Jel) SHUSWYSI[RISS JO pastadwios st yomym A103s1e0 asn (og| e st sty L|-uoniugag

B8 s | s 9014105 pajIWI] ‘[2JOH 0SE
suone[naay [euonIppy O |edg|Td|T-dVeuSH |V P | ed |TH | 1d | T

SUBMITTED - 10085836 - William Moran IlI - 8/12/2020 10:11 PM



125443

01 jo € 98ed

S10T ‘LT 19G010Q ‘Aepse €

| N TN s |

-5

"
o
Q.

_ l. 2oURINSU] PUE SUOKMIISU] [e1oueuly ‘syueg w

«

sajeg 28eren) wmﬂm_

o
-

— ' sdoys 009eq0} 10 ay21e31D) L61T

9po)
[ediorunjy e10IMY 2y JO
6¢ 1°1deyd Jo IIA S[RIY

ynm uikjdwod asimiIagiQ

apoD
Tediorunjy e1omy ayj jo

¢z 1mydey) Jo 1A sonry

ynm Suikjduros asimrayi0

eV
apo)) [edidtuny BrOIMY Y}
Jo gz 1edey jo JA dpouly

s Surfjdwod asimiIaylQ

apo)) [edrorunjpy
rIOINY 9y} Jo 9 191dey)

ym Buikjduros asimiayiO

suone[ngay [euonIppy

d d
_ S S _ _ _ _ _ _ _ . uiq uoyI[|0d uoeuog _.wmﬁw_
_ v v _ \% _ v _ A% _ Y _ v _ _ H S9OIAQP SSaUISNQ pajewony mm_m_
_ 1_ _ _ ﬂ \F _ _ J. $asSaUISNq J[NPY oﬁ_
_ _ _ _ _ _ _ _ . $991A13S Sutuea|d [eoturoyo pue niedas Assuiyoew AAes NEN_
\_ _ — _ _ _ _ _ ' s[erIajeul Suipjing pue piek Joquing 55_
_ d d _ _ _ _ _ _ _ . 90IAISS IO S3[es SPO0T 19UINSUOD [eUOISAY ofm_
_ ) S _ S _ _ _ _ _ — . IR B[ OL1T
_ S S _ _ _ _ M 4 _ . doysumeq 8:_
[ 1o [ - —
J d d _ _ _ _ _ _ _ .’ 210)s JONbI| puE ‘QuUIM “I199g oi\m_
d d S9]BS pUR 2IMjoeJNUEW ‘S)IY [RLISNPU] €T

O |eqd|Tcd|TdVeySH VPRI PAa el |TH 11| F

SUBMITTED - 10085836 - William Moran Il - 8/12/2020 10:11 PM



125443

01 Jo ¢ 38ed

S10T ‘L7 1990300 “Aepss <+

&~

Supp.A -

JewoIpune

9po)) Tedounjy
eloIny 9y} jo ¢z 1adey)
ym uikjdwros asimiagiQ ] d _

B =

S991A19S [BUOSID] ooom_

opo)) rediotunjp eIoIny avy}
Jo g aideyd Jo A1 9[OIIY
ynm uikjdwos as1mIaiQ d

L ] . [

_ EQs ¢

apo)) [edidun 1oy 2y}
Jo g raydey) jo [1A oY
qum SurAduwos asimrayi0 28

€y

suone[n3ay [euonIppy

a
[T T I P ——
| o | o | [ Il B 030180 0957]
[@alwal | | | | | | AR (ANOIg-OATp © W JUEIEISSY 0ECT
loal | [ 1 | | | | P T
FAFam 0 | wounsqusa Supyuup 10 08 0157
[ 1 1 - S ———
« [« [ [ e
a [ a | (S [ fouafe wowordurg 1]
a | a | « [ I 20130 ‘Jeuoyssogord pue ssauInE 00v7)
a | a I Lo e _ . Juowdinba pue *Kouryoeut [epsSnpu “feroiouwiwon 3uisea] 01€7]
T e T B BT TTTTT—
s |5 [ [ ] [ ————————
©4a | ©4 [ ©a o B
c-d | za | 1-a [vsu| su [veu[ru [ eu [ cu [ 1u | a

SUBMITTED - 10085836 - William Moran Il - 8/12/2020 10:11 PM



125443

0130 g a3ed

| EEE ]

suone[n3ay [euonIppy

S10T ‘LT 3290190 ‘Aepse LO

[P SPIPA 0

<C
o
o
>

S
Iofejq “1reday] 991Y3A 9€8T|

doys [1e10p ‘Ysep PUeH mm&

10Ut “Nreday d[IYSA EN_

—

Keg aidniny ‘ysem Jed mmmm_

LY

Aeg 218uIg ‘ysem 12D N%_

uone;§ durjosen _mmm_

$991A195 1ay30 pue Jredoy Ommm_

sariddng pue sueq omy oww&

S3[oIY2A 281e] JO ‘sauroy 9[Iqow “Yony ‘sng Ewm_

919 ALV 90A0I010]N N:ww_

pasn Ajamua ‘diysiajea Ie) :mw_

diysiafeap I[oIYaA 01 m_

JUSUIYST|e}S2 F0TAISS IO SI[ES I[OIYIA oomm_

[endsoy [ewuy og_

Suny pue suad JoopinQ YiM [aUua] o?m_

R B

(Areur1ajon 3dooxa) 901AI9S 10 S3[ES [EWIUE PUE J9] oonm_

sjuaurysijqessq Suissaid pue Surues[ok1q 079

¢ sy

vi-d| -

LR |

(R

[:

=

BN N N EEEEEEEEE

SUBMITTED - 10085836 - William Moran Il - 8/12/2020 10:11 PM



125443

01 Jo 9 98ed

S10T ‘LT 1990300 ‘Aeps: O

=
o
o

$991A195 98€10)S pue UOHNQLISI “9SNOYDIBM ( w

4

uonoENXs Iyl pue salienb ‘Juruiur orj[elOWIUON ow&

Suunjoeynuew A1aUIYIBIA ﬁwm_

sjonpoid [e0d pue unajonad | E\m_

JunnjornueLL

$O1U01}09[@ pue ‘AIauIyoeul ‘s[ejow pue ‘s[edruoy) 017

[eLIISnpu| [eIauaD) oﬁ

TEREVE

193u99 Surjok99y 051 m_

—

EEEE EEEN

sanjioey Ajquiasse pue Suiysiuly ‘3uissasold Ovl m_

JUSWIYSI[qE)S Spel} 9[eSI[OYM oﬂm_

sjonpoid Sunuud pue ‘reded ‘poop 071 m_

aImjoeynuew ‘safe1aAaq o1joYod[y :_m_

sjonpoid paje[al pue ‘sa[11xa] ‘pooy O] :m_

[etnsnpup 3ysry 001 m_

apei] [euysnpuf ooom_

Jo13u0 3sad pue uoeUILLIAIXY ommm_

98e10)g ap1sinQ yim Surdesspue oSN_

(>ja0Mm

9IS 1J0) 10J0B1)UOD Jpel) [e1oads 10 “I0}0BIUOD [BIAUDD) (06T

| T |

| v | -

| N T

| N T ]

| N T ]

[ O T ]

B FN T ]

[ B T

| N TN T ]

| _
suone[nIay jeuonIppy B, Mm

V-

L |

€A

=

SUBMITTED - 10085836 - William Moran Il - 8/12/2020 10:11 PM



125443

01 Jo . 38ed

S10T ‘LT 19903100 ‘Aepse I~

<

[vIvIsIslslslsls[s]s

N

<
[enuapIsay-UoN ‘saniioed Supyred o

o

[

>
(78]

[ VIS v [ v v v Il

[enuapIsay ‘sanI[1oed Bunied 091%|

=%

S901AI9S 10FUSSSAUI pUB JOLINOD om:w_

(59914195 SUIMO}) S10JE00[21 [BIOIFWIWOD) [,

$991A19s uonepodsuen a1y pue Jonijy, oﬁ.L

.’ uonepodsuel; Jisues) pue “1o3uassed punoid ‘peoy Om;_

suonemsay [euonIpp

s s s]slslslsls]|s|s]| mi wonewodsuen 123 0711
s e I s sls|sls]s]lslsls|s]s]|s . Jeuruiza) onenodsuex 1o3uassed 1y 01 11]
H,,. d ! S _ d _ d _ d _ S _ S hm _ s | s|s|s _ S . mS;;mSEEQEEoo:N_
- | - | - | - . SaUITIIN pU ‘UOIBUIOJuI “UONESIURLILIOD WONEYOdSEL], 000b]
_ F r _ . doys >unfypreA Su1jokoay 01 wm_
6 |- _ . feLsnpu] AAeaH 00%|
_ _ _ _ ! age10)g-1UIN ovmm_
| - _ . pby jqeaey yo aBesons oge|
T [ P ———————
_ _ — _ . ajeAnd pue orgnd ‘sjutod 2014108 JISUBLL, 7] mm_
T _ . souru ‘spiei aBei01s YA 11€¢]
- 10fews ‘spreA 28210} S[IIYIA PUE S[PUILLID} I[OTYIA 0T €€
A SHU| SH V| Y | ed | TH|1d| 3

SUBMITTED - 10085836 - William Moran Il - 8/12/2020 10:11 PM



125443

01 jo 8 a3ed

S10T ‘LT 1290300 “Aepss QO

$90B]J UOIEa10aY JoopInQ (0 <T

apo) [ediounpy eroiny ay)

Jo g raydey) jo AJ oponry
ynm urkjduwoo asimIayiQ R _

apo) [ediounjy eIomy oy}
Jo g 1aydey) yo A sy
ynm Butkjduioo asimiIayiQ e _

a
s slslslslslsls[s[s]s I eI ]
s s T o [ 7T T W Ao Bue e 110 122s)

[T e [ [ [ W sy Funques 0 ousED 0]
s s s slslslsls[s[s[s B0 o0 Apunuod 017s|
S _ S _ S _ 4 _ _ _ _ _ _ . suonnynsur [euonjea1dal ssodind feroads 2@_
<] [T T T 7 |

[ 1.1 T T T T T T 1T T e ST
L T 1T 1T S T ————
- -1 -1 - T - uONEa1021 pUE JSIEUD SV 000S
aJaJalalalalTalalalala M aSnOH 1194 912 Buiaiq tana 0zt
1lalalalalalalalalaln . Swosks 310U ATRUIY 01¢H]
s|sl sl s]lslsls]sls]s]s . seo1A195 AN pUe ST 00EH]

T T 7T 7T ——
oo s s T s T = M ouou oo oo pe someapaminnes ponoss nasy o1z
T T T T T S ——
Feten e I e SUpRTY

A v pd (e ||| d

SUBMITTED - 10085836 - William Moran Il - 8/12/2020 10:11 PM



125443

01 Jo 6 38ed

S10T ‘LT 1090300 ‘Aepss OY

.,

9po)) [edounjp e1oIny 2y}
Jo g 1ardey) jo yj spory

ynm uifjduod asimrayiQ

apo)) [edidtuniy
rlomny ay) jo g 1dey)
JO AI 91911V JO f UOISIAI

yim 3uiAjdwos asimaayyQ | . d

9po) [edidtunj elomny oy}
Jo g 1dey) jo A oponay

yum SuiAjdwoo asimiIayiQ

suone[n3ay [euonIppy

<
a
s s slslslsl [ [ [ N Anoey ey [N [ W
s s s slslsls s [s[s]s N sysoreues 0 ot 0££9|
S _ S _ S _ S _ S _ S _ S _ _ _ _ . §901AJ3S 2ANIEJI[IGRYI 19y10 puE ‘uoisiatadns “m___ezzomi
alals[ss[sls[s[s[s[s N o fe o159
ilals[slsssls[s[s[s M so1198 oy e e 0059
I | B —
alalals s[ss s[s[s[s M soo a8 pue sapuory 1 002)
sl 1T 1T 1 S0 ot o e pen o 015
s s s sl slslslsls[s][s Bl 5991195 eu0EaNp 001)
LT -T-T-T-T-T-T-T-T - susuopus oro yeey umps oygnd ‘uonwonp 0009]
s [ TTTTTT T [ 7 ey 10 yed w10 wowasry o1|
S _ S _ S _ d _ d _ d _ d _ d _ d _ d _ d . syred [euopnEaI19aI JYj0 pUE _saazoovm_
s1s] R | | T Il o o von e stoums smmguo ks somt et
o] [ T T 7T 7 pm———
saBue1 Buj00ys pue SqUID UND 0TS

€d | z-g | 19 [vs-u| s [vru| pu e [u | 1u | a

SUBMITTED - 10085836 - William Moran Il - 8/12/2020 10:11 PM



125443

01 30 01 28ed G107 ‘LT 1090300 ‘Aeps3 w

Supp.A -

m_m_m_m_m_m_m_m_m_m_m_m. Juswdofoadq pauueld 0008

seale Furdedospue] UOWWIOD

H, | a B d _ d _ d _ d _ d _ d _ d _ d _ d _ d _ 4 _ d l\ pue ‘eore a5eureIp ‘sanI[Ioey JuswoSeurw 191eMUII0NS 00EL

_ | | lalalala _ a | a . mss_@am%:ﬁoo&

_ _ _ _ _ _ _ — _ . 2IN}{NOLIO]J pue ‘AIasINU “9SNOYUIAID ooﬁ_

_ _ _ — _ _ — _ _ . Sununy pue Juiysiy ‘Ansaioy ‘eymoudy oo0h_

jyo1d Arerundsad

10} pajesado J0u uaym SIsn Je[IWIS pue ‘SanI[I08,] PIJe[ayY
_ S _ S — S _ S — S _ S _ S _ S _ S _ S yjesy ‘suoneziuesiQ s[qelniey) “saiousfy 901AIS [BI00S 0£99

:
:

o

-9

B
o
o

. *0)a ‘suonjeziuesio jjorduou ‘suO1BIO0SSY ooww_

SWINI[OSNEU IO SLI2JAUI) ommo_

S$901AI9S UOHEWAID) O] mo_

SIOIAIRS 918D Ylea(] oomw_

'su1001 3urpeal pue ‘sasnoy ysied ‘sauwoy
[eus)siutul ‘safeuosred ‘sa110)091 ‘SILISISBUOW ‘SJUIAUOD) O]9

| [ T Talafafalal

S | Q)d | Q)M | (S)d | S)d | (S)d | (9)d | (S)d | (9)d | (S)d | (9)d | () suonmsuj sno131ey 00%9

suonen3ay [euonippy

€CH|7Td | T-d [V SH [V P [ €d | T | 1Y | d

SUBMITTED - 10085836 - William Moran Il - 8/12/2020 10:11 PM



125443
&

- City of Aurora
Mailing Address: 31 E. Dovmer Place « Aurora, IL. GU507-2067
Office Location: 1 S. Broadway « Aurora. IL 60505
Phone: (630) 256-3080 + Fax (620) 256-2089

-Planning and Zoning Division
Development Services Departiment
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April 28, 2015

Stephane A. Phifer, AICP

Director
Mr. Craig Sondgeroth

General Counsel
Hlinois Department of Agriculture
Aurora Nan-“Exclusively Residential” Zoaing near Curative Health Cultivation, LLC at

P.0O. Box 19281
Springfield, illinois 62794-9281
RE:

2229 Diehl Road, Aurora, lilinois.

The Department of Agriculture is charged with registering and regulating up to 22 cultivation centers
-allowed in the law. The Department of Agriculture Administrative Rules were approved by the JCAR

Dear Mr. Sondgeroth:
committee on July 15, 2014. In Section 1000.10 of the Administrative Rules, defines an "Area zoned for

residential use™ as:

“un area zoned exclusively for residential use; provided that. in municipalities with a population over
The definition set forth in the Administrative Rules raised the obvious question as to what coastituted

2,000,000 people, “an areo zoned for residentiol use” means on grea zoned as a residentiol district or a
residentiol planned development.” (http://vewv.gar. stote. il us/pdf/mcppadmincules.pdf)

an “an area zoned exclusively for residentiol use”. On August 25, 2014, the iflinois Department of
Agriculture released a Frequently Asked Questions document that addressed this question as follows:

“The definition of “area roned residential” is an area zoned “exclusively residential.” If the locol
municipality pravides a letter that its zoning districts located within 2500 feet of a cultivation center

Iz,
are nat zoned “exclusively” residentiol because in additian to residential uses, the roning districts
oflaw for other uses such os churches, parks, schools, utility substations, and/or other planned uses

including cornmercial uses, will that satisfy this requirement?
Yes, ‘but the dpglicant must verify setbock regulations ore also met, located in Department of Agriculture
Administrative Rules section 1000.40({e). The Deportment will rely heovily on the locol zoning authority’s
approval.” (page 3 http:/fwww.aqe.state.il.us/pdf/mcppfog.pdf)
Auroca’s Zoning Code does atlow for other uses such as churches, parks, schools, utility substations,
and/or other planned uses in a residential district. This is clearly laid outin Table 1 of Aurora Zoning
Ordinance titled Use Categories, (https://www.auroca-

it.org/documents/plauning/ordinance/tbl 1 _use_categories.pdf). Specifically, this includes the R-1
Zoning District of the nearby Harris Farms and palomino Springs subdivisions located south of the Prairie

Path, the Stonebridge Subdivision zoned PDD with underlying R-1 Zoning, and the R-1 and R-5 Zoaing

Districts of the East View Estates Subdivision to the west.

prusied onreoycied napReo
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L Please contact me at (630) 256-3080 if you have any q_xiestions.

Sidcerely, ,@‘i\ .

“Edward T. Sieben
Zoning Administrator
City of Aurora

Cc: David Hulseberg: Seize the Future Deveélopment Foundation
Craig Burkhardt: Barnes & Thornburg LLP © i
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