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ISSUE PRESENTED FOR REVIEW 
 

 Plaintiff’s wife became profoundly disabled when she sustained cardiac arrest at 

defendant’s fitness facility and the defendant’s staff member who was trained in the use of 

automatic external defibrillators as mandated by statute, knowing of the patron’s dire 

emergency, took no action to render aid by using defendant’s statutorily required AED. 

The issue presented is whether the appellate court correctly decided that plaintiff’s 

complaint stated a cause of action for willful and wanton misconduct, thereby rejecting 

defendant’s argument that it had no duty to use the defibrillator. 

STATUTES INVOLVED 

Physical Fitness Facility Medical Emergency Preparedness Act, 210 ILCS 74/1 et 

seq. (Appendix to this Brief, A-1) 

Automated External Defibrillator Act, 410 ILCS 4/1 et seq. (Appendix to this Brief, 

A-5)   

 Appellant listed the statutes involved but did not provide the text of the statutes to 

the court as is required. In accordance with Rule 341(h)(5), the text of both statutes is 

contained in the Appendix to this brief.  

ADDITIONAL STATEMENT OF FACTS 
 

 Because this case is on appeal upon the dismissal with prejudice of plaintiff’s 

complaint, the facts of the occurrence are derived from the complaint.  The Third Amended 

Complaint (C381) is the last complaint. (C529) Only the willful and wanton counts of that 

complaint are now at issue. 
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The Third Amended Complaint 

Defendant Fitness International, LLC (“Fitness” or “Defendant”)1 operated a 

fitness center in Oswego, Illinois.  That facility was a “physical fitness facility” within the 

meaning of the Illinois Physical Fitness Facility Medical Emergency Preparedness Act, 

210 ILCS 74/1 et seq. (“PFFMEPA” or “Act”). (C381, ¶¶ 1, 2)  Fitness knew that life-

threatening medical events were likely to occur to its patrons due to it being an exercise 

facility.  (¶ 3) 

 At all relevant times, Fitness was required: 

• To have a functioning AED on site and to have staff properly trained in the 
assessment of patrons and the use of AEDs. (¶ 4) 

 
• To have properly trained staff who were required to know to assess patrons 

who became unconscious for breathing and signs of pulse and circulation in 
preparation for employing an AED device. (¶ 5) 

 
• To have a Medical Emergency Plan for responding to medical emergencies. 

(¶ 6) 
 

• Pursuant to the training of  AED operators, the Fitness Medical Emergency 
Plan, and the PFFMEPA, Fitness was required to assess unconscious 
patrons for signs of breathing, pulse and circulation. (¶ 7) 

 
• The Fitness staff were required to assess unconscious patrons for use of an 

AED. (¶ 8) 
 

• The Fitness staff were required to attach the AED pads on an unconscious 
patron who had no breathing, no pulse or no signs of circulation, and to 
follow the visual and voice prompts on the AED. (¶ 9) 

 
On November 18, 2012, Mrs. Dawkins, while a patron at the Fitness facility, collapsed, 

stopped breathing, and lost her pulse and circulation out in the open and public area of the 

 
1 The naming of the other defendants, L.A. Fitness and L.A. Fitness Oswego, has been 
stated by Fitness to be incorrect, and Fitness has filed its appearance and all documents in 
this case as Fitness International, LLC. (C21, 36) 
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facility. (¶¶ 10, 11)  That medical event was known to Fitness. (¶ 12)  Other Fitness patrons 

began to unsuccessfully attempt to administer CPR to Mrs. Dawkins and shouted to Fitness 

staff for aid and assistance, and the Fitness staff knew this. (¶ 13) The Fitness staff knew 

that the patrons were not using an AED on Mrs. Dawkins. (¶ 14) 

The Medical Emergency Plan, the PFFMEPA and the training of the AED staff 

required Fitness to assess Mrs. Dawkins, to attach the AED pads to her and to follow the 

prompts of the AED. (¶ 15) 

Armed with the knowledge set out above, and with knowledge of the requirement 

to assess and treat her with the AED, Fitness and its staff violated the training of properly 

trained AED operators, violated its Plan, violated the PFFMEPA, and acted willfully, 

wantonly and with utter disregard and indifference for the safety of Mrs. Dawkins in one 

or more of the following ways: 

a. Failed to have a functioning AED device on the premises in 
violation of its Medical Emergency Plan and the PFFMEPA. 

 
b. Failed to have properly and adequately trained staff on the premises 

in violation of its Medical Emergency Plan and the PFFMEPA. 
 
c. Refused to assess Mrs. Dawkins for breathing in violation of AED 

operator training, the Medical Emergency Plan and the PFFMEPA. 
 
d. Refused to assess Mrs. Dawkins for signs of pulse or circulation in 

violation of AED operator training, the Medical Emergency Plan, 
and the PFFMEPA. 

 
e. Refused to apply the AED to Mrs. Dawkins and follow the voice 

and visual prompts in violation of AED operator training, the 
Medical Emergency Plan, and the PFFMEPA. 

 
f. Refused to apply the AED electrical therapy to Mrs. Dawkins in 

violation of AED operator training, the Medical Emergency Plan, 
and the PFFMEPA. 

 
g. Refused to follow its Medical Emergency Plan. 
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h. Refused to comply with the requirements of the PFFMEPA. 
 
i. Refused to follow AED training and certification. 

 
(C383, ¶ 16) 
 
 The Third Amended Complaint alleges that as a proximate result of those willful 

and wanton acts of conscious indifference and utter disregard for her safety, Mrs. Dawkins 

suffered ongoing lack of heart function and loss of oxygenated blood to her brain, which 

resulted in permanent and severe brain damage and related damages. (¶ 17) 

 An AED is able to diagnose ventricular fibrillation and treat it through defibrillation 

by electrical therapy. (¶ 18)  Uncorrected ventricular fibrillation leads to cardiac arrest and 

anoxic brain injury. (¶ 19)   

 While at the Fitness facility, Mrs. Dawkins was experiencing a ventricular 

fibrillation which was the type of heart dysfunction that the AED treats. (¶ 20)  It takes less 

than one minute to apply AED treatment. (¶ 21)  Fitness failed to apply the AED to Mrs. 

Dawkins for over eight minutes. (¶ 22) 

 Had Fitness connected the AED device to Mrs. Dawkins as required, it would have 

advised “SHOCK” or similar language, and would have issued prompts which would have 

delivered the electrical therapy, and restored cardiac function and oxygenated blood to her 

brain. (¶ 23) 

 The failure of Fitness to apply the AED caused permanent damage to Mrs. 

Dawkins’ brain. (¶ 24) Had Fitness timely applied the AED, Mrs. Dawkins’ brain damage 

would have been lessened or avoided. (¶ 25) 
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 Mrs. Dawkins is a disabled adult, who is entirely without understanding or capacity 

to make or communicate decisions regarding her person and she is totally unable to manage 

her estate or affairs. (¶ 26) 

 Count II is a derivative claim brought for loss of consortium by Mrs. Dawkins’ 

husband, Leo Dawkins. (C385) 

The Prior Complaints and The Motions to Dismiss 

 Prior to the Third Amended Complaint, plaintiff filed his original Complaint (C7) 

which consisted of two counts alleging negligence, a (First) Amended Complaint (C79) 

which consisted of four counts, two of them for willful and wanton misconduct, and a 

Second Amended Complaint (C276) which also consisted of four counts, two for ordinary 

negligence and two for willful and wanton misconduct. 

 Fitness filed motions to dismiss each of the complaints. (C36, C92, C291 and C401) 

Rounds of briefing were filed with respect to each motion to dismiss.   

 After the filing of the first motion to dismiss, plaintiff was granted leave to file the 

(First) Amended Complaint, and the motion to dismiss the original complaint was 

withdrawn. (C66)  

 The Motion to Dismiss the (First) Amended Complaint asserted that an exculpatory 

clause barred Counts III and IV, the negligence claims.  With respect to Counts I and II, 

the willful and wanton claims, Defendant filed both Section 2-615 and Section 2-619 

motions to dismiss.  The Section 2-615 motion alleged that the complaint failed to allege 

proximate cause and duty. (C92)  Defendant alleged that the PFFMEPA protects Fitness 

from civil liability for negligence related to the use or non-use of an AED so long as there 

is a working AED on site, a trained AED user on staff, and an approved medical plan on 
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file with the Illinois Department of Public Health, and that as a result, Counts III and IV, 

the negligence counts, should be dismissed. (C106) 

 With respect to the Section 2-619 portion of that motion, defendant stated: 

 “Section 45 ‘Liability’ of the PFFMEPA states a right of action does not 
exist in connection with use or non-use of an automated external 
defibrillator at a facility governed by this Act, except for willful and wanton 
misconduct, provided the facility has adopted the medical plan, has an AED 
at the facility, and has maintained the AED. 210 ILCS 74/45.” (C104) 

 
 Defendant filed affidavits in support of that motion attesting to the existence of an 

exculpatory agreement (C124), the existence of a written plan for responding to medical 

emergencies pursuant to the PFFMEPA which had been approved by the Illinois 

Department of Public Health (C137), and that an employee of Fitness who was working at 

the facility at the time of Mrs. Dawkins’ collapse was a “trained AED user” (C138).   

After a full round of briefing, that motion to dismiss was heard by Judge Michael 

J. Powers on November 14, 2016. (R2)  On that same date, Judge Powers entered his order 

which provided: 

1) Counts III and IV are dismissed with prejudice as negligence and 
derivative negligence are barred by the exculpatory clause; 

2) Counts III and IV are also dismissed, based on compliance with the 
PFFMEPA, with prejudice; 

3) Counts I and II are dismissed without prejudice, ¶ 2-615 for willful 
and wanton; and 

4) Plaintiff was granted leave to replead Counts I and II. (C274) 
 
During colloquy with counsel at the hearing on November 14, 2016, Judge Powers 

commented as follows: 

“The Court:  Let me ask you this. What is the point of having an AED and 
training people and having a policy on it if it’s not going to be administered 
to the members at the club? What’s the point? 
 
Mr. Rozak (defense counsel):  What’s the point is to have it available for 
people to use. 
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The Court:  To say that you had it available? 
…. 
The Court:  Hold on.  How is it any different than me going to a YMCA or 
a fitness club and I am swimming and they have a guard there, a lifeguard, 
and I’m having distress in the pool and they don’t act on it and they call 
911?  I mean, how is that any different? 
…. 
The Court:  It is complicated, but your employee was trained on it. 
…. 
The Court:  Presumably the argument is, and maybe he needs to plead it 
more, presumably time is of the essence, right?  I mean, that’s the whole 
idea.  And the quicker someone can administer an AED until the 
professionals, the paramedics, get there, it would seem to me that’s the 
whole -- I agree it might be a little thin on what’s alleged, but I’m not 
understanding the public policy on encouraging having AEDs and treating 
[sic] them and then not utilizing it. 
…. 
The Court:  We are just at the pleading stage. 
…. 
The Court:  I’m going to deny the 619’s as to the willful and wanton counts.  
I am going to grant it as to 615.  I do think you have to put in more facts in 
terms of that the delay in administering the AED, … how that proximately 
caused the injuries to your client.”  (R11-15) 
 
The Second Amended Complaint added additional facts to the willful and wanton 

counts, Counts I and II, and repeated Counts III and IV, the negligence counts, as a matter 

of preserving them for possible appeal. (C276)  Defendant’s Motion to Dismiss the Second 

Amended Complaint, after another round of briefing, was heard on March 9, 2017, but this 

time by Judge Raymond E. Rossi.  The order entered on that date provided as follows: 

“Defendant’s Motion to Dismiss Counts I and II, willful and wanton and 
derivative, granted under Section 2-619 – previous. 
 
Plaintiffs allowed to plead willful and wanton one last time, if dismissed 
again it will be with prejudice.”  (C379) 
 
After the Third Amended Complaint was filed (C381), defendant moved to dismiss 

again. (C401) After a full round of briefing, the motion to dismiss was heard by Judge 

Rossi, on September 20, 2017. (R36)  The court explained its ruling: 
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“All right. I think Counts I and II are to be dismissed because Defendant 
Fitness was in compliance.  I don’t believe that there is anything that creates 
the duty to use the AED.  And I think the strongest argument is that the mere 
presence of an AED on the premises, even with the plan that has to be 
undertaken, does not impose a legal duty to provide medical assistance.  So 
I am going to dismiss the action.” (R49) 
 
The order entered on September 20, 2017, provided: 

“After hearing Counts I and II of plaintiff’s Third Amended Complaint are 
dismissed with prejudice. Counts III and IV previously dismissed with 
prejudice.  Case dismissed. (C529) 
 

Plaintiff’s Discovery was Stayed 

 Two weeks after the filing of the (First) Amended Complaint (C79), plaintiff’s 

efforts at discovery were stayed. “Plaintiff’s discovery issued is stayed pending ruling.” 

(C90) 

 Thereafter, in plaintiff’s response to defendant’s motion to dismiss, plaintiff asked 

for the alternative relief of discovery if the court found the pleading to be deficient, to seek, 

“for example more information as to willful and wanton – which is within the knowledge 

of the defendant.” (C158, 160) 

 Plaintiff renewed that request for discovery in the response to defendant’s Motion 

to Dismiss the Third Amended Complaint, again in the alternative. (C470, 485)  Those 

motions were never allowed.  Defense counsel’s position was “I don’t think that we are in 

that situation where discovery at all would help. It’s a legal question about the duty.” (R41) 

 The successive complaints were dismissed by the court. 

Plaintiff Brought This Appeal 

 While plaintiff’s Notice of Appeal (C538) appealed from the orders dismissing all 

four counts of plaintiff’s complaint, plaintiff by his appellate brief narrowed the issues on 
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appeal to the error in dismissing Counts I and II of the Third Amended Complaint, which 

are the willful and wanton misconduct counts.   

The Appellate Court Reinstated the Complaint 

 The appellate court reversed the order of dismissal, holding: 

 “[T]he question presented on review of the circuit court’s granting of 
Fitness’s section 2-619(a)(9) motion to dismiss is whether Dawkins could 
prove any set of facts that could entitle him to relief. Specifically, the 
question is whether Dawkins could possibly provide evidence establishing 
that, under the particular facts and circumstances presented in this case, 
Fitness’ employees’ failure to render AED treatment to Dollett after she 
collapsed amounted to willful and wanton conduct that breached the duty 
that Fitness owed to Dollett and proximately caused her injuries. At this 
early stage of the litigation, such a possibility cannot be ruled out as a matter 
of law. Taking the allegations in Dawkins’ complaint as true, the complaint 
may not be dismissed as a matter of law. Accordingly, the circuit court’s 
dismissal of Dawkins’ third amended complaint was improper.” 

 
Order, ¶ 44. 
 
 Justice Robert L. Carter was a member of the panel which issued the initial Supreme 

Court Rule 23 Order below. The modified order upon denial of rehearing, in which he did 

not participate, made only minute changes in that initial order. 

ARGUMENT 
 

I. THE CIRCUIT COURT ERRED IN DISMISSING COUNTS I AND II OF 
THE THIRD AMENDED COMPLAINT WHICH SUFFICIENTLY 
ALLEGED WILLFUL AND WANTON MISCONDUCT BY DEFENDANT’S 
TRAINED STAFF IN FAILING TO USE ITS AED, DESPITE 
KNOWLEDGE OF MRS. DAWKINS’ SUDDEN CARDIAC ARREST. 

 
A. Standard of Review. 

 
 Although Defendant’s various motions to dismiss purported to be segregated 

between Section 2-615 and Section 2-619 motions, Defendant’s arguments oscillated 

between contentions based upon factual insufficiency, thereby invoking Section 2-615, and 

arguments grounded more upon the PFFMEPA, thereby attempting to invoke Section 2-
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619.  Judge Powers’ original dismissal of Counts I and II was on the basis of Section 2-

615, with leave to replead. The last two dismissals by Judge Rossi were on the basis of 

Section 2-619.  

 Under both sections, the standard of review is de novo. Henderson Square 

Condominium Assn. v. LAB Townhomes, LLC, 2015 IL 118139, ¶ 62. (Sec. 2-615)  Kedzie 

& 103rd Currency Exchange, Inc. v. Hodge, 156 Ill.2d 112, 116 (1993). (Sec. 2-619) 

 A court is not to dismiss a complaint pursuant to Section 2-615 unless it clearly 

appears that no set of facts can be proved that would entitle the plaintiff to recovery. 

Henderson Square Condominium Assn., ¶ 62. The same holds true when ruling upon a 

section 2-619(a)(9) motion. Snyder v. Heidelberger, 2011 IL 111052, ¶ 8. 

 For analytical clarity, plaintiff suggests that defendant’s motion to dismiss the Third 

Amended Complaint is not a proper 2-619(a)(9) motion. Defendant grounded the entirety 

of its motion on section 2-619 (C404, 405, 407, 411), and the circuit court granted dismissal 

on that motion. (A44) 

 This Court has very recently stated the proper function of such a motion: 

 “Section 2-619(a)(9) of the Code permits involuntary dismissal where the 
claim asserted against [the] defendant is barred by other affirmative matter 
avoiding the legal effect of or defeating the claim.” (Internal citation 
removed) 

 
Munoz v. Bulley & Andrews, LLC, 2022 IL 127067, ¶ 18. 
 
 It can be seen from even the headings of defendant’s brief to this Court that 

defendant is not relying upon “affirmative matter” in its arguments, but is rather asserting 

the absence of a duty in the first instance. (“No Affirmative Duty Exists – By Statute or 

Common Law – To Use an AED on a Patron….” (Argument I); “The Appellate Court 
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Erred in Creating a Private Right of Action for Non-Compliance With the PFFMEPA.” 

(Argument II)) 

 Because all of the relevant rules of decision and consequences under either section 

2-615 or section 2-619 are identical with respect to this appeal, it might not matter to the 

outcome whether the dismissal was properly made under section 2-619, or whether it was 

in effect a ruling under section 2-615. However, plaintiff develops this point here to 

hopefully assist this Court in understanding that in some of the conflated arguments made 

within defendant's brief, defendant does not truly rely upon any affirmative matter to 

support the erroneous dismissal of this complaint. 

 When deciding a motion based on section 2-619, a court is to accept all well-

pleaded facts in the complaint as true and will grant the motion only when it appears that 

no set of facts could be proved that would allow the plaintiff to recover. Lawler v. 

University of Chicago Med. Ctr., 2017 IL 120745, ¶ 11. The same holds true for a section 

2-615 motion. Cahokia Unit School Dist. No. 187 v. Pritzker, 2021 IL 126212, ¶ 24. 

B. Two Illinois Statutes Bear Upon the Use of Automated External 
Defibrillators. 

 
Two Illinois statutes relating to AEDs were in force at the time of Mrs. Dawkins’ 

cardiac arrest on November 18, 2012.  The text of both statutes is contained in the Appendix 

to this Brief.  410 ILCS 4/1 et seq. is the Automated External Defibrillator Act.  The intent 

of that Act is expressly stated: 

“The General Assembly finds that timely attention in medical emergencies 
saves lives, and that trained use of automated external defibrillators in 
medical emergency response can increase the number of lives saved.  It is 
the intent of the General Assembly to encourage training and life-saving 
first aid, to set standards for the use of automated external defibrillators and 
to encourage their use.”  § 5. 
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The characteristics of an AED are set out in the definitions, and include that it “is 

capable of determining, without intervention by an operator, whether defibrillation should 

be performed.”  Further, an AED is capable of automatic delivery of electrical impulse and 

it is to be “set to operate in the automatic mode.” § 10(2)-(4).  A “trained AED user” is 

defined to be: 

“A person who has successfully completed a course of instruction in 
accordance with the standards of a nationally recognized organization such 
as the American Red Cross or the American Heart Association or a course 
of instruction in accordance with the rules adopted under this Act to use an 
automated external defibrillator, ….”  § 10. 
 
Section 30(d) of the AED Act, dealing with “exemption from civil liability” 

provides in part: 

“An AED user is not liable for civil damages as a result of any act or 
omission involving the use of an automated external defibrillator in an 
emergency situation, except for willful or wanton misconduct, if the 
requirements of this Act are met.”  § 30(d). 
 
210 ILCS 74/1 et seq. is the Physical Fitness Facility Medical Emergency 

Preparedness Act (“PFFMEPA”). The definition of an AED for this Act is incorporated 

from the AED Act Section 5.5.  Section 5.25 of the Act defines a physical fitness facility.  

Here, Defendant does not contest that it operates such a facility subject to this Act.  Section 

10 of the Act provides that a physical fitness facility must implement a written plan for 

responding to medical emergencies during the time that the facility is open for use by its 

members. A copy of the plan must be filed with the Illinois Department of Public Health. 

Section 15 requires that every physical fitness facility must have at least one AED 

on the premises.  Further:  

“A physical fitness facility must ensure that there is a trained AED user on 
staff during staffed business hours. For purposes of this Act, ‘trained AED 
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user’ has the meaning ascribed to that term in Section 10 of the Automated 
External Defibrillator Act.”  § 15(b). 
 
The Illinois Department of Public Health is to establish a training program: 

“The Department shall adopt rules that establish programs to train physical 
fitness facility staff on the role of cardiopulmonary resuscitation and the use 
of automated external defibrillators. The rules must be consistent with those 
adopted by the Department for training AED users under the Automated 
External Defibrillator Act.”  § 20. 
 
Section 45 of the Act, captioned “Liability,” provides in pertinent part as follows: 

“…A right of action does not exist in connection with the use or non-use of 
an automated external defibrillator at a facility governed by this Act, except 
for willful or wanton misconduct, provided that the person … operating the 
facility has adopted a medical emergency plan as required under Section 10 
of this Act, has an automated external defibrillator at the facility as required 
under Section 15 of this Act, and has maintained the automated external 
defibrillator in accordance with the rules adopted by the Department.”  
 
C. AEDs are Automated Devices Which are Easily Operated, and 

Certainly So by Trained Users. AEDs are Effective to Reduce 
Mortality, But Time is of the Essence for Their Use. 

 
The nature and efficacy of AEDs is widely known and beyond question: 

“An automated external defibrillator is a portable device that checks the 
heart rhythm and can send an electric shock to the heart to try to restore 
normal rhythm.  AEDs are used to treat sudden cardiac arrest (SCA). 
 
SCA is a condition in which the heart suddenly and unexpectedly stops 
beating.  When this happens, blood stops flowing to the brain and other vital 
organs. 
 
SCA usually causes death if it is not treated within minutes.  In fact, each 
minute of SCA leads to a 10% reduction in survival.  Using an AED on a 
person who is having SCA may save the person’s life.” 
 

National Heart, Lung, and Blood Institute,  
https://www.nhlbi.nih.gov/health-topics/automated-external-defibrillator 
 
Further: 
 
 “AEDs are lightweight, battery-operated, portable devices that are easy to 

use.  Each unit comes with instructions, and the device will even give you 
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voice prompts to let you know if and when you should send a shock to the 
heart. 

 
 Learning how to use an AED and taking a CPR course are helpful.  Id. 
 
 Timely use of an AED is of the critical essence: 

 “The efficacy of defibrillation is directly tied to how quickly it is 
administered.  Although the outside limit of the ‘window of opportunity’ in 
which to respond to a victim and take rescue actions is approximately 10 
minutes, the sooner the AED is utilized within that time period, the more 
likely it is that it will be effective and that a patient will have a normal 
heartbeat restored and fully recover.  As the length of time between the 
onset of sudden cardiac arrest and defibrillation increases, the less the 
chance of restoration of heartbeat and full recovery.  In general, for every 
minute that passes between the event and defibrillation, the probability of 
survival decreases by seven to 10 percent.  After 10 minutes, the probability 
of survival is extremely low. The importance of rapid and positive 
intervention is reflected in the American Heart Association’s ‘chain of 
survival’ concept. 

 
 Today’s AEDs are relatively inexpensive and usable by persons with 

limited training….” 
 
Guidelines for Public Access Defibrillation Programs in Federal Facilities, 66 F.R. 28495-
01, 2001 WL 538737 (2001). 
 
 These functions of AEDs and their relationship to Mrs. Dawkins’ situation were 

clearly alleged in the Third Amended Complaint.  Plaintiff alleges that Mrs. Dawkins 

collapsed and lost her pulse in the open area of the Fitness facility and that Fitness knew 

about it. (C381, ¶¶ 10-12)  Patrons shouted to Fitness staff for assistance. (¶ 13)  Fitness 

staff were trained and knew that they were to assess Mrs. Dawkins, to attach the AED pads 

to her, and to follow the prompts of the AED. (¶ 15) 

 Mrs. Dawkins was experiencing ventricular fibrillation, the type of heart 

dysfunction that the AED treats. (¶ 20)  Fitness failed to apply the AED to Mrs. Dawkins 

for over eight minutes. (¶ 22)  Plaintiff alleges that the failure of Fitness to apply the AED 
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caused permanent damage to Mrs. Dawkins’ brain, and that if Fitness had timely acted, her 

brain damage would have been lessened or avoided. (¶¶ 24, 25) 

D. The PFFMEPA and the Common Law Recognize the Existence of a 
Duty on the Staff of a Facility Subject to That Act to Use the AED and 
Further Recognize a Cause of Action Predicated on a Failure to Use the 
AED. Alternatively, a Private Right of Action Should be Implied. 

 
1. The PFFMEPA both recognized and additionally created a duty 

for a trained staff member at a fitness facility to use an AED. 
 

Plaintiff asserts that there are multiple bases supporting the existence of a duty of a 

trained staff member at a physical fitness facility subject to the Act to use the AED which 

is required by statute to be available. The appellate court likewise found such multiple 

bases to exist.2 

After examining section 45 of the PFFMEPA and section 30(d) of the AED Act, 

and focusing on the phrase in common between those two sections, “except for willful and 

wanton misconduct, the appellate court concluded: 

“The plain and unambiguous meaning of this phrase is that civil liability 
may attach to willful and wanton failures to use an AED. 
 
Moreover, other sections of the statutes, when read together clearly suggest 
that the PFFMEPA creates a duty for fitness facility staff members who are 
properly trained in the use of an AED to use it under appropriate 
circumstances.  … 
 
These requirements clearly suggest that the legislature intended to impose 
a duty on properly trained staff to assess unconscious patients and to use the 
AED when appropriate.” 
 

Order, ¶¶ 25, 26, 28. 
 

 
2 In any given case, including this one, whether that duty was breached, and whether that 
breach constituted willful and wanton misconduct, are entirely separate questions not 
present in this appeal. The dismissal of plaintiff’s complaint in the circuit court was solely 
on the basis that the circuit judge did not believe that a duty existed. 
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Major determinants of the outcome of this appeal are the terms and consequences 

of the PFFMEPA.  In turn, the primary heart of the analysis of that statute for this case is 

the following excerpt from Section 45 of the Act: 

“…A right of action does not exist in connection with the use or non-use 
of an automated external defibrillator at a facility governed by this Act, 
except for willful or wanton misconduct, provided that the person … 
operating the facility has adopted a medical emergency plan as required 
under Section 10 of this Act, has an automated external defibrillator at the 
facility as required under Section 15 of this Act, and has maintained the 
automated external defibrillator in accordance with the rules adopted by the 
Department.”  (Emphasis added.)   
 

210 ILCS 74/45. 
 
That section of the Act accomplishes two things.  First, it sets out the requirements for a 

fitness facility to acquire immunity against a negligence cause of action.  Second, it 

establishes and recognizes that “a right of action does not exist … except for willful and 

wanton misconduct….”  In other words, a right of action does exist for willful and wanton 

misconduct.  The statute cannot be read in any other manner. 

 Even defendant recognized that the statute negated only a cause of action for 

negligence.  Defendant filed a combined motion to dismiss all counts of the complaint.  

With respect to Counts I and II, the willful and wanton counts, as that motion relates to this 

appeal, defendant moved for dismissal under §2-615 claiming that the factual allegations 

as to conduct and proximate cause were insufficient.  Defendant moved to dismiss Counts 

III and IV, the negligence counts, pursuant to §45 of the PFFMEPA.  Defendant’s motion 

states that “Section 45 ‘Liability’ of the PFFMEPA states a right of action does not exist 

in connection with use or non-use of an automated external defibrillator … except for 

willful and wanton misconduct, provided the facility has adopted the medical plan, has an 

AED at the facility, and has maintained the AED.  210 ILCS 74/4.” (Emphasis added.)  
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(C104). Defendant, in its own words, recognized that a cause of action for willful and 

wanton use or non-use exists. Judge Powers did not grant any part of defendant’s 2-619 

motion with respect to the willful and wanton counts but rather dismissed them under §2-

615 with leave to replead “to put in more facts in terms of … the delay in administering 

the AED … - how that proximately caused the injuries….”  (R11-15; C274). 

 Defendant’s position with respect to the application of the Act and §2-619 to the 

willful and wanton counts morphed thereafter, primarily on defendant’s theory that if there 

cannot be liability for negligence under the Act, there cannot be liability for willful and 

wanton misconduct.  (“You can’t go back and put the tooth paste back in the tube and then 

use that same thing as a basis for willful and wanton conduct, saying that they weren’t in 

compliance.” (R38))  However, Judge Powers’ apparent belief was correct that the statute 

did not bar claims for willful and wanton non-use and, with respect, to the extent that Judge 

Rossi later thought to the contrary, he was in error. 

 The Act explicitly recognizes a right of action for the willful or wanton “use, or 

non-use” of an AED.  The Act made it mandatory that Fitness have a properly working and 

maintained AED, and have on site at all times that they were open personnel trained to use 

the AED.  The statutory duty was then to not willfully or wantonly use, or fail to use, that 

mandatory equipment. 

 The words of section 45 of the PFFMEPA plainly recognize liability for the willful 

or wanton misconduct relating to the non-use of an AED. Section 45 is captioned 

“Liability.” That section provides that for fitness facilities which are in compliance with 

the Act, as defendant has established and asserted that it is, the “use” or “non-use” of an 

AED are treated in identical fashion, without the slightest difference. “A right of action 
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does not exist in connection with the use … of an automated external defibrillator …, 

except for willful or wanton misconduct….” In complete congruence, “a right of action 

does not exist in connection with the … non-use of an automated external defibrillator … 

except for willful or wanton misconduct….” The meaning of the key phrase “except for” 

is plain and without controversy. The entry for that phrase in the Oxford English Dictionary 

is “exception being made for, were it not for, but for.” (2022, Oxford University Press, 

accessed online through a subscribing institution.) Thus, there is “an exception made for,” 

from immunity for willful or wanton misconduct. Or, a right of action does not exist in 

connection with the non-use of an AED, “but for willful or wanton misconduct.” See 

Rickman v. Commonwealth, 195 Ky. 715, 243 S.W. 929, 930 (1922) (“The expression 

“except for” is synonymous in many instances with “but for” and “only for.”). That an 

exception for willful and wanton non-use of an AED was made by the legislature to the 

first part of the sentence that a right of action does not exist necessarily implies that the 

“excepted” action does in fact exist, and therefore is a recognized cause of action. 

 The words of the Act are sufficiently plain without resort to statutory history, but 

the relevant statutory history resolves any doubt. Roberts v. Alexandria Transp., Inc., 2021 

IL 126249, ¶ 44.  Senator Sandoval presented the bill which became this Act for a third 

reading.  He related that the bill was named the Colleen O’Sullivan bill, after an attorney 

who worked in the Speaker’s Office for many years and died from a cardiac arrest while 

working out at a sports facility in Chicago.  The senator stated that she died several weeks 

later as a result of, perhaps, a defibrillator not being present that would have saved her life.  

He further narrated the interest of the American Heart Association and the American Red 

Cross in this topic.  Senator Sandoval stated: 
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 “This Act allows a right of action in cases where there is a willful or wanton 
misconduct in connection with the use of an AED.”  (C492). 

 
That simple sentence could not be more plainly declarative. And, that expression of 

legislative intent is expressed in the language of the Act as passed.  53 Causes of Action, 

2d, at 625 (Thomson Reuters 2017), recognizes the Act as providing for the cause of action 

alleged here:  “In (some jurisdictions), the relevant statute may provide that a right of action 

for the use or non-use of an AED exists only for willful or wanton misconduct.  See, e.g., 

210 ILCS 74/45.”  At § 9. 

Defendant asks this Court to “consider” three foreign cases.  (Br., pp. 14-16) Two 

of those three cases are categorically inapposite because the statutes in the two involved 

states do not require the purchase of an AED or that the staff be trained.  Defendant states 

that in Trim v. YMCA of Central Maryland, Inc., 165 A.3d 534 (Md. App. 2017), “the court 

noted that by requiring the AED to be on the premises with a trained user, the ‘legislature 

did not surreptitiously incorporate an affirmative duty to use an AED.’ Id. at 543.” (Br., p. 

15) That sentence significantly misrepresented the Maryland statute, which does not 

“require the AED to be on the premises.” Rather, the statute provides “each facility that 

desires to make automated external defibrillation available shall possess a valid 

certificate….” Trim, at 540, quoting the controlling statute. Defendant cites Wallis v. 

Brainerd Baptist Church, 509 S.W.3d 886 (Tenn. 2016). (Br., p. 16) Tennessee, unlike 

Illinois, but like Maryland, also does not require a business to have an AED: 

 “Importantly for purposes of the issue in this appeal, however, Tennessee’s 
AED statutes only encourage businesses and other entities to acquire and 
make AEDs available for use in emergency situations. They do not impose 
any mandatory duty on businesses to do so….” (Emphasis in original.) 

 
Wallis, at 901. 
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 Defendant’s remaining case, Miglino v. Bally Total Fitness of Greater New York, 

Inc., 20 N.Y.3d 342, 985 N.E.2d 128 (N.Y. 2013) is at least factually on point, but it offers 

only scant support to defendant. (Br., p. 15)  In Miglino, the intermediate New York 

appellate court squarely ruled in favor of plaintiff that there was a duty to use a statutorily 

mandated AED in a fitness center. That court began by referencing a prior opinion in an 

unrelated case, and then moved to its decision: 

“The Court of Appeals left open the question of whether (the statute) creates 
a duty upon a health club to use the AED which it is required to provide.  
We conclude that there is such a duty. 
 
The risk of heart attacks following strenuous exercise is well recognized, 
and it has also been documented that the use of AED devices in such 
instances can be particularly effective if defibrillation is administered in the 
first few minutes after the cardiac episode commences … 
 
Although the statute does not contain any provision that specifically 
imposes an affirmative duty upon the facility to make use of its required 
AED, it also does not contain any provision stating that there is no duty to 
act …  Moreover, it is illogical to conclude that no such duty exists … 
 
Applying these principles, and inasmuch as there is no dispute that (the 
statute) requires certain health club facilities to provide an AED on the 
premises, as well as a person trained to use such a device, it is anomalous 
to conclude that there is no duty to use the device should the need arise.  
Stated differently, why statutorily mandate a health club facility to provide 
the device if there is no concomitant requirement to use it?” 
 

Miglino v. Bally Total Fitness of Greater New York, Inc., 92 A.D.3d 148, 155-157 (2011). 
 

 On review, the Court of Appeals of New York disagreed with the reasoning of the 

intermediate appellate court on the interpretation of the statute but recognized that the 

common law aspect of the case was not yet ripe for decision because “Miglino has at least 

pleaded a viable cause of action at common law.” 20 N.Y.3d 342, 351 (2013), 985 N.E.2d 

128 (N.Y. 2013). 

 The court’s chief judge dissented on the question of statutory interpretation: 
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“Because I do not believe that the statute should be interpreted in a way that 
renders it virtually meaningless, I respectfully dissent from that portion of 
the decision. … 
 
It should go without saying that the presence of an AED will be of no benefit 
whatsoever to a person in cardiac arrest unless, of course, it is actually used. 
 
In the absence of any explicit statement concerning whether or not the 
statute imposes a duty to use the AED, the statute should be interpreted in a 
way that is consistent with its spirit and benevolent aim.” 
 

Miglino, Lippman, C.J. dissenting. 20 N.Y.3d at 352. 
 

 Foreign cases are, of course, not controlling. It is for this Court to determine 

whether the case has any persuasive value, and if so, whether the weight of persuasion lies 

with the majority, or instead with the chief judge’s dissent and the unanimous intermediate 

court. Plaintiff respectfully suggests that the weight of reason is with the latter. 

2. The duty owed by Fitness to plaintiff created and recognized by 
the PFFMEPA and the AED Act also arises independently by 
consideration of common law principles. 

 
 The appellate court correctly held that the common law recognizes a duty in this 

instance, regardless of whether the statutes are regarded as having created a duty: 

 “[E]ven assuming arguendo the statutes at issue did not create a duty to use 
an AED in this case, such a duty is recognized under the common law…. 
Consideration of these factors (as found in Marshall v. Burger King Corp., 
222 Ill.2d 422 (2006)) supports the conclusion that Fitness had a common 
law duty to use an AED on Dollett under the facts presented in this case.” 

 
Order, ¶¶ 33, 34. 
 
 A fitness club and its members, such as Fitness and Mrs. Dawkins here, are not 

strangers.  They have a specific business relationship with each other such that the business 

of Fitness was to encourage membership and assist its members in physical exertion and 

exercise.  Mrs. Dawkins was a business invitee upon the premises of defendant.  The entire 

PFFMEPA exists in recognition of the enhanced risk of cardiac events which attends 
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physical exertion at physical fitness facilities. It is for that safety reason that AEDs are 

statutorily required to be present and maintained, with a “trained user” on the site “during 

staffed business hours.”  210 ILCS 74/15(b). 

 Therefore, the duty owed by Fitness to Mrs. Dawkins, as recognized in section 45 

of Act is buttressed by, and can be supported independently by, common law principles.  

Restatement (Second) of Torts, §314A, is captioned “Special Relations Giving Rise to 

Duty to Aid or Protect.”  It provides in pertinent part as follows: 

 “(1)  A common carrier is under a duty to its passengers to take reasonable 
action; 

  (a) to protect them against unreasonable risk of physical harm, and 
  (b) give them first aid after it knows or has reason to know that they 

 are ill or injured, and to care for them until they can be cared for by 
 others. 

 … 
 (3)  A possessor of land who holds it open to the public is under a similar 

duty to members of the public who enter in response to his invitation.” 
 
 Comment b states that “the duties stated in this Section arise out of special relations 

between the parties, which create a special responsibility, and take the case out of the 

general rule.  The relations listed are not intended to be exclusive, and are not necessarily 

the only ones in which a duty of affirmative action for the aid or protection of another may 

be found.” (The general rule referred to is section 314.) 

 Comment d states that “the duty to give aid to one who is ill or injured extends to 

cases where the illness or injury is due to natural causes, to pure accident, … or to the 

negligence of the plaintiff himself….” 

 Comment f provides:   

 “The defendant is not required to take any action until he knows or has 
reason to know that the plaintiff is endangered, or is ill or injured.  He is not 
required to take any action beyond that which is reasonable under the 
circumstances.  In the case of an ill or injured person, he will seldom be 

SUBMITTED - 16734520 - Lauri McDonald - 2/16/2022 2:01 PM

127561



23 
 

required to do more than give such first aid as he reasonably can, and take 
reasonable steps to turn the sick man over to a physician….” 

 
 The application of section 314A has been “long recognized by” the Illinois 

Supreme Court. Marshall v. Burger King Corp., 222 Ill.2d 422, 438 (2006). 

 Marshall stated that “the touchstone of this court’s duty analysis is to ask whether 

a plaintiff and a defendant stood in such a relationship to one another that the law imposed 

upon the defendant an obligation of reasonable conduct for the benefit of a plaintiff.”  At 

436.  Referencing section 314A, the court stated that both the Restatement and the Supreme 

Court recognize four “special relationships” which “may give rise to an affirmative duty to 

aid or protect another against unreasonable risk of physical harm.” One of those 

relationships, which was at issue in Marshall, is “the relationship between a business 

inviter and invitee.”  At 438. 

 The Marshall court stated, “that the existence of a duty turns in large part on 

considerations of public policy,” and that: 

 “This court often discusses the policy considerations that inform this inquiry 
in terms of four factors: (1) the reasonable foreseeability of the injury, (2) 
the likelihood of the injury, (3) the magnitude of the burden of guarding 
against the injury, and (4) the consequences of placing that burden on the 
defendant.” 

 
Marshall, 222 Ill.2d 422, 436, 441 (2006). 
 
Analysis of those traditional four factors further buttresses the inescapable conclusion that 

a duty exists in this case. 

 The clear purpose of the PFFMEPA is to enable help to be available because of 

the reasonable foreseeability of cardiac events at physical fitness facilities where physical 

exertion is the entire reason for existence of the facility.  The likelihood of cardiac events 

at physical fitness facilities is greater than would be encountered at other commercial 
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establishments, such as a retail store.  The magnitude of the burden of guarding against 

the injury has already been declared by the legislature to be warranted, in that a fitness 

facility is required to have an AED and a trained user on staff at all times.  Lastly, the 

consequence of placing that burden on the defendant is eminently reasonable.  The 

legislature has already decreed that a fitness facility must take the precautions called for 

here.  A patron in sudden cardiac arrest is helpless to care for herself.  The potential 

liability of a fitness facility may be managed through its insurance program.  Further, 

Marshall, in analyzing this factor, states the recognition of a duty “is not the same as 

concluding the duty has been breached,” and that “concluding that the duty applies does 

not constitute an automatic broad-based declaration of negligence liability.” 

 Marshall also offers a concise refutation of defendant’s position here that no duty 

exists: 

 “On the contrary, the no-duty rule defendants would have this court adopt 
lacks a sound basis in policy.” 

 
Marshall, at 441. 
 
 As noted previously in this brief, the AED Act contains the express legislative 

statement of policy that “the General Assembly finds that timely attention in medical 

emergencies saves lives, and that trained use of automated external defibrillators in medical 

emergency response can increase the number of lives saved.”  410 ILCS 4/5.  To interpret 

the PFFMEPA, or to pronounce the common law, to mean that a fitness facility which 

makes no attempt to use an AED is effectively immune from that failure would defeat the 

intended purpose of both of the acts and would discourage the use of AEDs in emergency 

situations. 
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 The appellate court below exquisitely identified its understanding of where proper 

public policy lies in this case. It, too, noted the expressions of legislative intent in the AED 

Act: 

 “In section 5 of the AED Act, the legislature articulated its findings that 
‘timely attention in medical emergencies saves lives, and that trained use of 
[AEDs] in medical emergency response can increase the number of lives 
saved.’ (Citation omitted.) The legislature also noted its intent ‘to encourage 
training in lifesaving first aid, to set standards for the use of [AEDs] and to 
encourage their use.’” (Both instances of emphasis added are in the court’s 
Order.) (Order, ¶ 26) 

 
 After reviewing the requirements imposed upon a fitness facility by the PFFMEPA, 

the court below continued with its perception of legislative policy: 

 “These requirements clearly suggest that the legislature intended to impose 
a duty on properly trained staff to assess unconscious patients and to use the 
AED when appropriate.” (Order, ¶ 28) 

 
 The appellate court concluded: 

 “Fitness’s reading would negate the expressed purpose of the statutes, 
which is to protect patrons of fitness facilities and to save lives by 
encouraging the proper use of AEDs, and it would render the statutes absurd 
and ineffectual. … (Fitness’s) interpretation flouts the plain language of the 
statutes, their expressed purposes, and common sense. As Dawkins’ counsel 
aptly stated before the circuit court, Fitness’s reading would allow covered 
facilities to be in full compliance … even if they use the AED only as ‘wall 
art.’ We must avoid construing a statute in a manner that would render it 
absurd, pointless or ineffectual.” (Order, ¶ 32) 

 
 If this Court were to reverse the appellate court and hold that a refusal, even in 

willful and wanton circumstances, to use an AED is completely immunized then the use of 

an AED by any facility would be severely discouraged. In the event of such a holding by 

this Court, any person using an AED would be potentially liable under the narrow willful 

and wanton circumstances decreed by the statute. However, everyone who refused to use 

the AED, no matter how callous that refusal might be, would be completely immunized 
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from any potential liability by that action of this Court. Any entity that wished to act with 

an eye toward maximum protection of its interest would instruct its staff to never use the 

AED.  That would be a completely safe course of action for the fitness facility, but would 

lead to the death or severe injury of its patrons. It is impossible to reconcile such an 

outcome with the plain statements of legislative intent to encourage the use of AEDs and 

it is antithetical to the legislature having named the bill after its deceased beloved aide, 

Colleen O’Sullivan, hoping to save other persons from a similar demise.   

Part of the genius of the law of negligence is that it is flexible, and like the fabric 

of the common law, is adaptable to the circumstances of the myriad fact patterns in which 

cases are presented to courts.  As noted in Comment e to §314A, the duty is to exercise 

reasonable care. The nature of reasonable care is not only flexible but is also the 

quintessential question of fact. 

 The appellate court below noted that “Fitness relies upon Salte v. YMCA of 

Metropolitan Chicago Foundation, 351 Ill.App.3d 524 (2004), to establish that no such 

duty exists.” (Order, ¶ 36) Indeed, Fitness stated in its appellate brief that “The precise 

issue of whether a duty exists to use an AED has already been decided in Illinois” as the 

preface to its discussion of Salte. (Defendant’s appellate brief, p. 21) The appellate court 

below readily distinguished Salte concluding that “Salte is of little relevance in determining 

the scope of Fitness’s common law duty in this case.” Before this Court, Fitness has not 

made the slightest mention of Salte in its brief. Because plaintiff cannot know whether 

Fitness has conceded the obvious lack of relevance of Salte, or whether Fitness is planning 

to discuss that case in its Reply brief, out of caution plaintiff will explain here why Salte is 
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of no relevant assistance to Fitness, and note that it also contains a strong dissent offering 

the view that Salte itself was wrongly decided. 

 The occurrence in Salte took place before the effective date of the PFFMEPA.  

There, plaintiff suffered cardiac arrest while using a treadmill at a health club.  The club 

did not have an AED on its premises.  It was not required to have one in 2003.  There was 

a paramedic on staff.  Plaintiff alleged that the defendant had a duty to equip its staff with 

AEDs.  Plaintiff did not explicitly allege that defendant had a duty to use a defibrillator, 

but “because complaints are to be liberally construed,” the court read plaintiff’s complaint 

so as “to include the allegation that defendant had a duty to use a defibrillator.”  At 526.  

The court concluded that “the special relationship set forth in §314A(3) of the Restatement 

includes the relationship of business owner and business invitee.” At 527. The court 

concluded that “accordingly, defendant owed (plaintiff) a duty to render first aid and to 

care for him.”  At 527.  The issue the court then took up was “whether defendant’s duty to 

aid (plaintiff) included a duty to have a defibrillator on its premises and to use such a 

defibrillator on him.”  The court began its analysis by noting that “the duty to render aid is 

‘a duty to use reasonable care under the circumstances.’” That was followed by 

examination of Comment f.  At 527.  The court ruled for defendant, saying “we hold that 

defendant did not have a duty to have a defibrillator on its premises and that its staff did 

not have a duty to defibrillate (plaintiff).” At 529. The majority disagreed with the 

extensive dissenting opinion in which Justice Callum stated: 

 “Defendant’s duty, as it acknowledges, was to render reasonable first aid 
until professional assistance arrived.  See Restatement (Second) of Torts, § 
314A, Comment f, at 120.  Whether reasonable assistance encompasses the 
use of a defibrillator by defendant’s staff paramedic is, I believe, a factual 
question.  I further believe that a reasonable jury could find defendant did 
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not provide reasonable first aid to Terry when it failed to equip its paramedic 
with a defibrillator to use on Terry. … 

 
 It is conceivable that a reasonable jury would find significant the presence 

of a staff member who was employed as a paramedic, that a defibrillator is 
necessary equipment for such a professional, and that defendant should 
have equipped its paramedic with such a device.  Indeed, the majority 
concedes that a jury could find that defendant did not provide reasonable 
first aid to Terry when it failed to use a defibrillator on him.”  Salte, dissent, 
at 532-4. 

 
Salte is not controlling or precedential in any manner with respect to the case here for 

decision because the passage of the PFFMEPA eliminated the fundamental premise of 

Salte, which was its holding that “defendant did not have a duty to have a defibrillator on 

its premises.” Salte, at 529. Here, in stark contrast, the defendant is required by the 

PFFMEPA to have an AED on its premises, and it did so. 

 A further significant difference between Salte and the case here for decision is that 

in Salte “nor did the law require defendant to have a paramedic on its staff to provide such 

medical care,” saying that “the use of a defibrillator requires specific training.”  Salte, at 

530.  But again in stark contrast, defendant here was required to have, and did have at the 

time of this injury, a staff member present who was trained to provide “such medical care,” 

meaning use of an AED.  Also, the Fitness staff member had the “specific training” for 

“the use of a defibrillator” which the Salte court noted to be absent there.   

 Thus, under a common law analysis, the defendant here must be regarded as being 

required to render aid within the meaning of §314A because it is indeed such aid “as he 

reasonably can” deliver because of the mandated, and actual, availability of both the AED 

and a “trained user.” 

 While plaintiff respectfully urges that this common law analysis alone is sufficient 

to mandate the conclusion that Fitness had a duty to employ its AED on Mrs. Dawkins’ 
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behalf in the short window of time in which she could have been saved from her debilitating 

injury, this Court need not ground its reversal of the circuit court on that reason alone.  

Returning back to section 45 of the PFFMEPA, with that knowledge of the common law 

in mind, removes any doubt that section 45 must be read to mean, as its language states, 

that a right of action does exist “for willful and wanton misconduct,” for either the “use or 

non-use of an automated external defibrillator.”   

 The language of section 45 is clear and is not in need of interpretation.  “Where the 

language of the statute is clear and unambiguous, we apply it as written.”  Christopher E. 

Burke Engineering, Ltd. v. Heritage Bank of Central Illinois, 2015 IL 118955 ¶10.  

However, to the extent that this Court is of the opinion that construction of the language is 

required, fundamental principles of statutory construction all militate in favor of reversal 

of the circuit court.  The AED Act contains the express findings of the general assembly 

that “timely attention in medical emergencies saves lives, and that trained use of automated 

external defibrillators in medical emergency response can increase the number of lives 

saved.” Further, the AED Act states that “it is the intent of the general assembly to 

encourage training and lifesaving first aid, to set standards for the use of automated external 

defibrillators and to encourage their use.”  410 ILCS 4/5.  As a critical aside at this point, 

the court is respectfully asked to give weight to that legislative description of the use of 

AEDs as in fact being “lifesaving first aid” in this court’s consideration of the duty 

requirements of section 314A of the Restatement as set out above. (Emphasis added.) As 

discussed above, and as was held in Salte, the obligation of Fitness was to, at a minimum, 

provide reasonable first aid. 

 “[I]n determining the intent of the legislature, the court may properly consider not 
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only the language of the statute, but also the reason and necessity for the law, an evil sought 

to be remedied, and the purpose to be achieved.”  In re Detention of Lieberman, 201 Ill.2d 

300, 308 (2002).  “[A] court may consider the reason for the law, the problem sought to be 

remedied, the purposes to be achieved, and the consequences of construing the statute one 

way or the other.”  Bowman v. Ottney, 2015 IL 119000, ¶ 5. 

 “[W]here the language of a statute admits of two constructions, one of which would 

make the enactment absurd, … while the other renders it reasonable and wholesome, the 

construction which leads to an absurd result will be avoided.” Ill. Nat. Bank v. Chegin, 35 

Ill.2d 375, 378 (1966), Palm v. Holocker, 2017 IL App(3d) 170087, ¶ 22. 

 Those principles must be applied with an eye towards the very practical and serious 

consequences which would result if defendant’s proposed interpretation of the Act were to 

be adopted by this court.  It is clear beyond any contradiction that AEDs can and should be 

instantly applied by anyone, but certainly by “trained users” in a facility which is required 

by law to have AEDs available because of the higher risk involved in such a facility.  It is 

equally important that the legislature has recognized the value of “timely attention” with 

respect to the operation of AEDs,” and that the legislature has acted “to encourage their 

use.”  410 ILCS 4/5.  It is also beyond discussion that in the event of cardiac arrest, that 

every minute counts, that the odds of success decrease by the minute, and that ten minutes 

marks the outside edge of the envelope in which AED intervention is considered to be 

sufficiently therapeutic. All of these considerations militate in favor of only one 

conclusion, which is that AEDs must be used quickly, and that their rapid use is highly 

beneficial and was a primary goal of the legislature.   

 Defendant’s entire position is that even though it was required by statute to have an 
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AED and a staff member trained in accordance with the statute and regulations in its use, 

that it had no duty to make any use of that AED to save its patron. Defendant argues both 

that it had no common law duty and that that duty cannot be gleaned from either the AED 

or PFFMEPA acts. “No affirmative duty exists – by statute or common law – to use an 

AED on a patron of a fitness facility in distress.” (Br., p. 8)  As plaintiff vividly argued 

below, “Fitness would have this court believe that having a functioning AED at a fitness 

club … is sufficient if it serves as wall art.” C476.  Defendant’s interpretation is an absurd 

result, within the meaning of the controlling principles of statutory construction.  In 

contrast, an interpretation which recognizes that the legislature intended that AEDs be used 

is a beneficial and reasonable construction. That pragmatic, practical, life or death 

difference in the construction of the Act must weigh heavily in measuring the consequences 

of this Court’s decision in the lives of the people of Illinois: 

 “[T]he process of statutory construction should not be divorced from 
consideration of real-world results (citation). Here, (defendant’s) 
construction of the amended statute would lead to real-world results that the 
legislature could not have intended.” 

 
People v. Hunter, 2017 IL 121306, ¶ 28. 
 
That principle strongly militates in favor of affirmance of the appellate court. 

 Defendant had a duty to use the AED under the words of the Act.  A duty is also 

recognized under the common law, as expressed in Restatement §314A.  The Restatement 

also informs this Court’s interpretation of the statute.   

3. A private right of action is to be implied from the PFFMEPA. 

Beyond the above grounds for the imposition of a duty and thus a right of action, 

this Court may also, if it reaches this point, imply a private right of action under the Act.  

The appellate court below properly decided that “even if there were no applicable common-
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law cause of action, we agree with Dawkins that a private right of action can be implied 

from the PFFMEPA.” (Order, ¶ 38)  The appellate court further stated: 

“[T]he PFFMEPA arguably acknowledges a private right of action by 
stating that ‘[a] right of action does not exist in connection with the use or 
non-use of an [AED] at a facility governed by this Act, except for willful or 
wanton misconduct.’ (Emphasis added.) 210 ILCS 74/75 (West 2012).” 

 
Order, ¶ 40, fn. 4. 
  

Pilotto v. Urban Outfitters West, LLC, 2017 IL App (1st) 160844 offers powerful 

guidance. There, the court implied a private right of action under the Restroom Access Act, 

410 ILCS 39/1 et seq. as a remedy for the defendant business owner not permitting the 

plaintiff to use a restroom under circumstances delineated in that act.  The Restroom Access 

Act is in the same Public Health and Safety Chapter (Ch. 410 ILCS) of the Illinois Revised 

Statutes as is the PFFMEPA. Pilotto observed: 

 “Duty is defined as ‘a legal obligation to conform one’s conduct to a certain 
standard for the benefit or protection of another.’  … A tort duty can derive 
either from the common law or from statute. … A statute may create a duty 
expressly, or it may do so impliedly where it is ‘designed to protect human 
life or property.’”   

 
Pilotto, 2017 IL App(1st) 160844 ¶18. 
 
 The structure of the Restroom Access Act is usefully analogous to the PFFMEPA.  

The Restroom Access Act mandates that a retail establishment allow a customer to use the 

employee toilet facility if the situation of the plaintiff and requirements of the Act conform 

to that law.  That Act then provides: 

 “A retail establishment or an employee of a retail establishment is not civilly 
liable for any act or omission in allowing a customer that has an eligible 
medical condition to use an employee toilet facility …  If the act or omission 
meets all of the following: (1) it is not willful or grossly negligent.…” 

 
410 ILCS 39/15. 
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 Pilotto stated that even if there were no applicable common-law cause of action, 

“we agree with plaintiff that a private right of action can be implied from the statute.” ¶ 22.  

In order to find an implied private right of action, the following elements must be satisfied: 

 (1)  the plaintiff is a member of the class for whose benefit the statute was 
enacted, (2) the plaintiff’s injury is one the statute was designed to prevent, 
(3) a private right of action is consistent with the underlying purpose of the 
statute, and (4) implying a private right of action is necessary to provide an 
adequate remedy for violations of the statute.” 

 
Fisher v. Lexington Health Care, Inc., 188 Ill.2d 455, 460 (1999). 
 

Each of those elements are satisfied here.  Mrs. Dawkins was a patron at the Fitness 

facility, which is the target business and type of patron that the PFFMEPA was enacted to 

protect.  Mrs. Dawkins’ injury caused by her cardiac arrest is the sole type of injury which 

the PFFMEPA was enacted to protect against. A private right of action is completely 

consistent with the underlying purpose of the statute as expressed not only in the words of 

the Act, but also by Senator Sandoval in the legislative history.  Lastly, implying a private 

right of action is necessary to provide an adequate remedy for violations of the statute.  A 

private right of action, if the other grounds for a duty are found to be unpersuasive, is 

essential for the statute to have any meaning. Otherwise, the Act, and its required AED 

hanging on a wall, would protect no one, and would accomplish no legislative purpose. 

 In sum, on various but consistent bases, defendant had a duty to use the AED, and 

plaintiff has a cause of action predicated on the breach of that duty. 

E. Defendant Has Injected Several Spurious Themes Which Neither Assist 
this Court’s Analysis Nor Detract from the Correctness of the 
Appellate Decision Below. 

 
 Defendant has interspersed throughout its brief several terms which are invoked 

frequently but which have not been couched in any developed argument. They add nothing 

SUBMITTED - 16734520 - Lauri McDonald - 2/16/2022 2:01 PM

127561



34 
 

to the analysis of this case. 

 From the outset, even in the phrasing of its “Questions Presented,” defendant posits 

the question to be whether a “lay person” has a duty to use an AED in a medical 

“emergency.” (Br., p. 1)  Defendant also invokes the idea of a “volunteer.” (Br., pp. 14, 18, 

19)  Defendant also writes as if “emergencies” should be exempted from requiring action 

by the defendant. (Br. pp. 1, 9, 14, 19)  Defendant also invokes the concept of a “Good 

Samaritan,” without ever attempting to develop a legal argument predicated on that term. 

(Br. pp. 7, 9, 17, 18) 

 The notion of a volunteer does not have the slightest relevance to this case, nor does 

it have relevance to any decision which might be rendered by this Court. Mrs. Dawkins 

was a business invitee of defendant Fitness. Defendant acknowledges and affirmatively 

asserts that it had an employee upon the premises who had been properly trained in the use 

of an AED, as it must admit in order to assert the immunity it has advanced. This was not 

an eleemosynary undertaking by Fitness, but rather was mandated by statute because of the 

business it is in: 

 “A physical fitness facility must ensure that there is a trained AED user on 
staff during staffed business hours.  For purposes of this Act, ‘trained AED 
user’ has the meaning ascribed to that term in Section 10 of the Automated 
External Defibrillator Act.”  210 ILCS 74/15(b). 

 
 Rather than the employees of Fitness being volunteers, they were paid by Fitness 

to perform Fitness’ statutory obligation of having a trained, competent employee on staff 

who was knowledgeable about and prepared to use their required AED devices. 

 Defendant has also strewn the word “emergency” throughout its brief.  The germ 

of an irrelevant inference which defendant is attempting to plant with this Court is that it 

was acceptable for defendant’s employee to take no action in this case because Mrs. 
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Dawkins’ situation constituted an “emergency,” an unexpected event with respect to which 

it would be unreasonable to expect anyone to react.  

 There are multiple errors in that effort by defendant. First, defendant’s attempt to 

have “emergencies” constitute a reason for inaction ignores language of the statutes 

precisely on this point. Second, defendant is making a factual argument which it should 

make at trial, and which has no place in the analysis of this grant of a motion to dismiss.  

The very nature of an AED is that it is to be used in “emergencies.”  In the absence of an 

emergency, there would never be reason for its use, nor even for its invention. This 

fundamental fact has been recognized by the legislature. The “intent” of the AED Act 

relates to emergencies: 

 “The General Assembly finds that timely attention in medical emergencies 
saves lives, and the trained use of automated external defibrillators in 
medical emergency response can increase the number of lives saved....” 410 
ILCS 4/5. 

 
 The PFFMEPA defeats the argument of defendant that “volunteers” or 

“bystanders” should not be expected to act in “emergencies.” That Act defines a medical 

emergency and speaks to the role of an average, reasonable person in such an event: 

 “‘Medical emergency’ means the occurrence of a sudden, serious, and 
unexpected sickness or injury that would lead a reasonable person, 
possessing an average knowledge of medicine and health, to believe that the 
sick or injured person requires urgent or unscheduled medical care.” 210 
ILCS 74/5.20. 

 
The legislature expressly imposed an obligation upon fitness facilities to be prepared to 

deal with emergencies: 

 “[E]ach person or entity ... that operates a physical fitness facility must 
adopt and implement a written plan for responding to medical emergencies 
that occur at the facility during the time that the facility is open for use....” 
210 ILCS 74/10(a). 
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 The PFFMEPA also defeats defendant’s thought that only a medical professional 

can be expected to use an AED and that it is “unreasonable” to expect a non-professional, 

a “lay person,” to be required to use the AED. The court is well familiar with the fact that 

“a physical fitness facility must ensure that there is a trained AED user on staff during 

staffed business hours.” The PFFMEPA adopts the definition of a “trained AED user” from 

the AED Act.  210 ILCS 74/15(b). The expectation of the legislature even expressly goes 

beyond the mandatory requirement of having trained AED users on staff: 

 The Department shall adopt rules that encourage any non-employee coach, 
non-employee instructor, or other similarly situated non-employee 
anticipated rescuer who uses a physical fitness facility ... to complete a 
course of instruction that would qualify such a person as a trained AED 
user....”  210 ILCS 74/15(b-5). 

 
The various ideas advanced by defendant that “volunteers,” or non-medical professionals, 

cannot be expected to use an AED in an “emergency” are entitled to no consideration. 

 Defendant’s frequent incantation of the phrase “Good Samaritan” does not add 

anything to the court’s analysis of this case. Defendant’s use of that phrase is completely 

divorced from the facts of this case. For instance, defendant writes that “the appellate 

court’s opinion erodes the protections ordinarily afforded non-medical Good 

Samaritans….” (Br., p. 7)  But the trained staff members of Fitness do not fit that 

description. They have received, as defendant has established by an affidavit in support of 

its motion to dismiss, training required by statute from competent organizations. Further, 

as  noted above, they are not volunteers or Good Samaritans, but rather paid staff members 

who are performing a function required by statute.  

 For the first time in the long progress of this case, defendant has cited a section, but 

only one section, of the Good Samaritan Act. (Br., p. 17) Defendant has forfeited the right 
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to rely upon that statute, having never raised it before. In the absence of that argument 

having been made previously, the appellate court below never had reason to treat it. 

 Even so, that Act, 745 ILCS 49/10, has no application by examination of its plain 

words. It applies only to persons who act “not for compensation.” The Fitness staff member 

at issue in this case was an employee, paid by Fitness to fulfill the statutory requirement 

that Fitness have a trained staff member present at all times that the facility was open for 

business.  Tobin v. AMR Corp., 637 F. Supp. 2d 406, 418 (N.D. Tex. 2009) (applying 

Illinois law) (“On-duty flight attendants are required to receive training in emergency 

services…. They are not ‘Good Samaritans’ as that term is used in the statute; rather, they 

are professionals performing services within their job duties. They perform such services 

for compensation, and thus are not entitled to immunity under the Good Samaritan Act.”).  

It is further seen that that section offers no assistance to defendant here because it provides 

for immunity for negligence but has no application if “the acts or omissions constitute 

willful and wanton misconduct.”  

 This Court is left to guess as to why defendant did not attempt to rely upon 745 

ILCS 49/12, the following section of the statute which, with more particularity, applies to 

“use of an automated external defibrillator.” It too requires that the person seeking 

immunity under that section be acting “without fee or compensation,” and it too provides 

for liability “for willful and wanton misconduct.”  

II. THE CIRCUIT COURT FURTHER ERRED IN NOT GRANTING 
PLAINTIFF LEAVE TO CONDUCT DISCOVERY IN ORDER TO 
GARNER EVIDENCE IN ADDITIONAL SUPPORT OF THE WILLFUL 
AND WANTON MISCONDUCT ALLEGATIONS. 

 
 Defendant argued at length below that the failure of Fitness to take action, even in 

light of all of the circumstances, did not constitute willful and wanton misconduct.  

SUBMITTED - 16734520 - Lauri McDonald - 2/16/2022 2:01 PM

127561



38 
 

However, the basis of Judge Rossi’s ultimate dismissal of the case was his belief that “I 

don’t believe that there is anything that creates the duty to use the AED,” and that “I think 

the strongest argument is that the mere presence of an AED on the premises, even with the 

plan that has to be undertaken, does not impose a legal duty to provide medical assistance.” 

(R49, A34). His ruling was not based on the details of the factual allegations. 

 The appellate court below took up defendant’s argument there that “Dawkins failed 

to adequately allege willful and wanton misconduct.” (Order, ¶ 41) The appellate court 

disposed of that argument, after reviewing the allegations of the Third Amended 

Complaint. The court stated:  

 “Assuming the truth of these allegations, as we must, we cannot say that 
they are insufficient to plead a claim for willful and wanton conduct as a 
matter of law.” (Order, ¶ 42) 

 
 Defendant has forfeited and waived making any argument as to the insufficiency of 

the allegations to constitute willful and wanton conduct to this court. That issue was neither 

mentioned nor developed in the Petition for Leave to Appeal, nor was it mentioned or 

developed in defendant’s brief. Defendant’s abandonment of that issue is understandable 

in light of the depth and sufficiency of the allegations in the Third Amended Complaint. 

 The allegations clearly satisfy the requisite pleading of “an utter indifference to or 

conscious disregard for the welfare of the plaintiff” branches of the definition of willful 

and wanton misconduct.  Adkins v. Sarah Bush Lincoln Health Center, 129 Ill.2d 497, 518 

(1989).  Plaintiff alleges that the Fitness staff knew of Mrs. Dawkins’ collapse (Third 

Amended Complaint, ¶¶10-14) and despite shouted requests for assistance, and knowing 

that an AED was not being used, failed to follow its own Medical Plan and training by 

employing the AED (¶¶7-9, 15-16).  The allegations of the Third Amended Complaint 
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contain a classic example of “a failure, after knowledge of impending danger, to exercise 

ordinary care to prevent it.”  Ziarko v. Soo Line Railroad Co., 161 Ill.2d 267, 274 (1994), 

Schneiderman v. Interstate Transit Lines, 394 Ill. 569, 583 (1946).  Counts I and II of the 

Third Amended Complaint sufficiently pled all elements of a cause of action for willful 

and wanton misconduct. 

In light of the abandonment of that issue it is likely that plaintiff need not rely here 

on an additional aspect of error in the circuit court, but plaintiff does raise this issue in an 

abundance of caution. 

If this Court were of the opinion that insufficient facts have been alleged, that 

insufficiency is most likely due to the circuit court’s wrongful denial of discovery to 

plaintiff before ruling on the motions to dismiss. 

 Approximately two weeks after the filing of the (First) Amended Complaint, the 

court stayed plaintiff’s efforts at discovery, ruling “plaintiff’s discovery issued is stayed 

pending ruling.”  (C90). 

 When plaintiff filed his response to defendant’s first motion to dismiss, plaintiff 

requested, as alternative relief, discovery both in the caption to that response and in discreet 

places within the response. (C158 et seq.) 

 Plaintiff again renewed his request for discovery in his response to defendant’s 

motion to dismiss the Third Amended Complaint. (C470, 485). Plaintiff’s motions were 

never allowed.  Defense counsel’s position was “I don’t think that we are in that situation 

where discovery at all would help.  It’s a legal question about the duty.” (R41)   

 The interplay between the sufficiency of allegations in this area and discovery is 

recognized by the courts. At a minimum, courts take a practical approach when the 
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defendant may be in possession of knowledge that the plaintiff is not in possession of at 

the time of drawing a complaint: 

 “Where facts of necessity are in defendant’s knowledge and not within 
plaintiff’s knowledge, a complaint which is as complete as the nature of the 
case allows is sufficient.” 

 
Yuretich v. Sole, 259 Ill.App.3d 311, 313 (4th Dist. 1994). 
 
 To the same effect: 
  
 “We recognize the practical reality that the plaintiff may be unable to plead 

sufficient facts alleging willful and wanton conduct when the necessary 
information is solely within the defendant’s control. (See Richard A. 
Michael, 3 Civil Procedure Before Trial, §23.4, at 307-14). … Under such 
circumstances, a plaintiff is not foreclosed from pursuing his or her cause 
of action.  Supreme court rules permit liberal pretrial discovery.” 

 
Winfrey v. Chicago Park Dist., 274 Ill.App.3d 939, 949 (1st Dist. 1995). 
 
Yuretich v. Sole, 259 Ill.App.3d 311 (4th Dist. 1994) found reversible error to exist on 

precisely the point presented here: 

 “We next consider the fact that the trial court refused to allow discovery 
prior to ruling on the motion to dismiss. … [A] trial court should not refuse 
a discovery request and grant a motion to dismiss where it reasonably 
appears discovery might assist the party resisting the motion. … Especially 
where the facts are exclusively within the knowledge of the opponent, it 
may be error to deny discovery before ruling on a motion to dismiss.  
[Citation] We conclude the trial court should have allowed some discovery 
here before ruling on the motion to dismiss.” 

 
Yuretich, at 316, 7.   

See also Senese v. Climatemp, Inc., 22 Ill.App.3d 302, 320 (1st Dist. 1991) (“we believe 

limited discovery will cast light on unclear portions of the complaint. … For these reasons, 

we find the trial court abused its discretion in denying plaintiff’s discovery request.”); Cole 

Taylor Bank v. Corrigan, 230 Ill.App.3d 122, 127 (2nd Dist. 1992) (circuit court erred in 

denying relevant discovery before ruling on a motion for summary judgment). 
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 Plaintiff respectfully asserts that he has pled sufficient facts to demonstrate a 

question of fact regarding willful and wanton misconduct.  However, the circuit court erred 

in not permitting the plaintiff to pursue any discovery before proceeding to dismiss the 

complaint with prejudice. 

CONCLUSION 

 Leo Dawkins, Individually and as Next Friend of Dollett Smith Dawkins, a disabled 

person, by his attorneys, respectfully prays that the judgment of the appellate court, which 

reversed the judgment of the Circuit Court of Will County and remanded this matter for 

further proceedings, be affirmed, and that thereby the judgment of the Circuit Court of Will 

County which dismissed Counts I and II of plaintiff’s Third Amended Complaint be 

reversed. 

      Respectfully submitted, 

LEO DAWKINS, Individually and as Next 
Friend of DOLLETT SMITH DAWKINS, a 
Disabled Person, Plaintiff-Appellant 
 
/s/ Michael T. Reagan    
 

      /s/ David C. Wise     
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Ottawa, IL  61350 
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2233 HEALTH FACILITIES & REGULATION 210 ILCS 74/5.20 

may refuse to provide needed emergency treatment to any 
person whose life would be U1rente11ed in tJ1e absenoo of such 
treatment, beeauM ol' lhal J?erson's inability to pay thel'efor, 
nor because of the source of any payment promist?d therefor. 
P.A. 83-723, § I, eff. Jan. I, 1984. 

Formerly UI.Rcv.Sto.t.1991, ch. 111 ¼, 116161. 

70/2. Findings; prohibited t~rms 
§ 2. Findings; prohibited terms. 
(a) The lllinois General Assembly makes all of the follow

ing findings: 

(1) Hospital emergency services are not always the most 
nppropriate level of r.a1·e for: patients .seeking unscheduled 
rncdicnl care or for patients who do not havo a regular 
physician who can treat a significant or acute medical 
condition not considered crit.ical, debilitating, or life-threat
ening. 

(2) Hospital emergency rooms are ovet·-utilized and too 
oflen over-bnl'dened wiU1 many injuries or illnesses U1at, 
could be managed in a less intensive clil1ical setting or 
physiciun's office. 

(3) Over-utili:;;ation of hospital ernet'gency departments 
contributes to excess medical and health insurance costs. 

(4) The use of U1c term "emergi-" or a siniltar term in a 
facility's posted or advertised name may confuse the public 
and prospective patients regmling the type of setviccs 
offered relative to those provided by a hospital emergency 
deportment. There is slgnificantTisk to the public,health 
and safety if persons roqui.dng tteatment for a critical or 
life-thre:ttening condition inappropriately use such facili
ties. 

(6) Many times patients are not clearly aware of the 
policies and procedures of their insurer or health plan that 
must be followed in the use of emergency rooms versus 
non-emergent clinics and what. rights they have under t.he 
law in regard to appropriately sough~ emergency care. 
· (6) There is a need to more effectively educate health 
care payers and consumers about the most ,wpropriate use 
of the various available Je.,cls of medical care ruid particu
larly the use of hospital emergency rooms and walk-in 
medical clinicis IJtat do not. requir~ appointments. 
(b) No person, facility, Qr entity shall hold itself 011t to the 

public as an "emcrgi-" or "emergenL'' care center or use any 
similar term, as· detinnd by rule, that would give the impres
sion that emergency medical treatment is provided by the 
person or en llLY· or at the facility unless Uie facility is Ute 
emt?.rgency room of a facility licensed M a hospital under the 
Hospital Licensing Act 01· a f.acility licensed as a i'reesumdjng 
emcrh"Cncy oente1· uncle.i: U,e En,ergE!l)cy Medical Services 
(EMS) Systems Act. This Section does not prohibit n pel'
son, fuclljty, or entity J'rom holding itself out to the public as 
an "ui-gi-" or "urgent" care cent.er. 

(cl Violation of this Section constitutes a business offense 
with a mini.mum fine of $5,000 plus $1,000 per day for a 
conti11uing violation, with a maximum of $26,000. 

(d) The Director of Public Health in t.he name of the 
people of the State, thr<)llgh the At.tornoy Gene1;tl,may bring 
an act.Ion for an injunction or to reHtrain a violation of this 
Section or the rulei; adopted put·suant to this Section or to 
enjoin Ll1e future ope.m.\\011 or maintenance of any facility in 
violat.ion of this Section or the rules adopted pursuant oo Lhis 
Section. 
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(e) The Department of Public Health shall adopt rules 
necessary for the implementation of this Section: 
P.A. 83-723, § 2, added by P,A. 93-540, § 10, eff. Aug. 18, 
2003. Amended by P.A. 98-977, § 6, eff. Jan, 1, 2015. 

ACT 74. PHYSICAL FITNESS FACILITY 
MEDICAL EMERGENCY 

PREPAREDNESS ACT 

Section 
74/1. 
74/6. 
74/5.5. 
74/6,10. 
74/6.16. 
74/6.20. 
74/6.25. 
74/10. 
74/16. 
74/20. 
7,j/30. 
74/36. 
74/40. 
74/46. 
74/60. 

74/65. 

Short title. 
Definitions. •· 
Automated external defibrillatot', 
Department 
Director. 
Medical emergency. 
Physical fitness facility. 
Medical emergency plan required. 
Automated external defibrillator requil'ed. 
Training. 
Inspections. 
Penalties for violations. 
Rules. 
Liability. 
Oompliance dates; private and public physical fit

ne:,s facilities. 
Home rule. 

74/1. Short title 
§ 1. Short title. This Act may be cited as the Physical 

Fitness Facility Medical Emergency Prepal.'edness Act. 
P.A. 93-910, § l, eff. Jan. 1, 2006. 
Title of Act: 

An ArA in relation to health, which may be known as the Colleen 
O'Sullivan Law. P.A. 93-910 approved August 12, 2004, effective 
January l, 2005. 

74/5. Definitions 
§ 6. Definitions. J n this Act, words and phruea have the 

meanings set forth in the following Seetions. 
P.A, 93-910, § 5, eff. Jan, 1, 2005. 

74/5.5. Automated external defibrillator 
§ 6.6. Automated external defibrillator. "Automated ex

t.ernal defibrillator" 01· "AED" means an automated external 
defibrillator as defined in the Automated External Defibrilla
tor Act. 
P.A. 93-910, § 5.5, cff. Jan. 1, 2005. 

74/5.10. Department 
§ 5.10. Department. "Department'' means the Depart

ment of Public Health. 
P.A. 93-910, § 5.10, eff. Jan. 1, 2005. 

74/5.15. Director 
§ 6.16. Director. "Dh-ector" means the Director of Public 

Health. 
P.A. 93-910, § 6.15, eff. Jan. 1, 2006. 

74/5.20. Medical emergency 
§ 5.20. Medical emel'gency. "Medical cniergency" means 

the occut'rence of a sudden, serious, and unexpected sickness 
or injnry that w.ould lead a reasonable person, possessing t>n 
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averago knowledge of medicine and health, to bclieve lhat 
the sick or injured person requires urgent or unscheduled 
medical ctire. 
P.A. 93-910, § 5.20, eff. Jan. 1, 2005. 

74/5.25. PJ1ysical fitness facility 
§ 5.25. Physical fitness facility. · 
(a) "Physical fitness facility" means the following: 

(1) Any of tlie following indoor facilities that is (i) owned 
or operated by a park distiict, municipality, or other unit 
of local gove.rnment, including a home rule unit, or by a 
public or ptivat.e elementary or secondai-y school, college, 
u11ivcrsity, or technical or tl'ade school and (ii) supervised 
by one or more persons, other than maintenance or secm·i
ty personnel, employed by the unit of local government, 
school, college, or universit.y for the purpose of directly 
supervising the physical fitness activities taking place at 
any of these indoor facilities: a swimming pool; stadium; 
athletic field; football stadium; soccer field; baseball dia
mond; track and field facility; tennis court; basketball 
court; or volleyball court; or similar facility as defined by 
Depattment rule. 

(1.5) Any of the following outdoor facilities that is (i) 
owned by a municipality, township, or other unit of local 
government, including a home rule unit. or by a public or 
private elementary or secondary school. college, university, 
or technical or trade school and (ii) supemcd by one 01· 

more persons, other than maintenance or J1ecu1ity person
nel, employed by the unit of local government. school, 
college, or university for the purpose of directly supervis
ing the physical fitness activities taking place at any of 
these facilities: a swimming pool: athletic field; football 
stadium; soccel' field; baseball diamond; !J:ack and field 
facility; tennis court; basketball court; or volleyball court; 
or similar facility as defined by Department rule. 

The term does not include any facility during any activi
ty 01· prog1·am organized by a private or not-for-profit 
organization and organized and supervised by a person or 
persons other than the employees of the unit of local 
government. school, college, or university. 

(2) Except as provided in subsection (b), any other 
indoor or outdoor establishment, whether public or private, 
that provides services or facilities focusing on cardiov11.Scu
lar exertion or gaming as defined by Department rule. 
(b) "Physical fitness facility" does not include a facility 

serving less than a total of lOO individuals. For purposes of 
this Act, "individu,als" includes only those persons actively 
engaged in physical exercise that uses large muscle groups 
and that substantially increases the heart rote. In addition, 
the term does not include (i) a facility located in a hospital 01· 

in a hotel or motel, (ii) any outdoor facility owned or operat
ed by a park district Ol'ganized under the P1u·k Dist.rlct C-Ode, 
U1e Chicago Park District Act, or the Metro-East Park and 
Recreation District Act, or (iii) any facility owned or operat
ed by a forest preserve disbict 01-gani:z.ed under the Down
state J,'orest Preserve Disb·ict Act or the Cook County 
Forest Preserve Distlict Act or a conservation distlict orga
nized under the Co11setvation District Act. The te1m also 
does not include any facility that does not employ any 
persons to provide instruction, tl'aining, oi· assistance for 
persons using the facility. 
P.A. 93-910, § 5.25, eff. Jan. l, 2005. Amended by P.A. 95-
712, § 5, elf. Jan. 1, 2009; P.A. 96-873, § 5, eff. Jan. 21, 2010. 
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74/l0. Medical emergency plan required 
§ JO. Medical emergency plan required. 
(a) ]3C!.r.ore July 1, 2006, each pert.on or entity, lnduding a 

home Nile unit, that opcral:cs n physical fi1J1c11S facility must 
adopt and implement a w1itten plan for responding to medi, 
cal emergencies that occur at the facility during the time that 
the facility is open for use by its members or by the public. 
The plan must comply V)'ith this Act and rules adopted by the 
Department to implemE'.nt this Act. The facility must tile :a 
copy of the plan with the Department. 

(b) Whenever there is a change in the structure occupied 
by the facility or in the services provided or offered by the 
facility that would materially affect the facility's ability to 
respond to a medical emergency, the person or entity, indud, 
ing a home rule unit, musL pt'Omptly update its plan deveJ. 
oped under subsection (a) and must file a copy of the updated 
plan with the Department. 
P.A. 93-910, § 10, eff. Jan. 1, 2005. 

74/15. Automated external defibrillator required 
§ 16. Automated external defibrillator required. 
(a) By the dates specified in Section 50, every physical 

fitness facility must have at least one AED on the facility 
premises. The Depa1tment shall adopt rules to ensure coor
dination with local emergency medical services systems re
ga.rding the pJacement and use of AEDs in physical fitnes.~ 
facilities. The Depattment may adopt rules requiring a 
facility to have more than one AED on the premises, based 
on factors that include the following: 

(1) The size of the area or the number of buildings or 
floors occupied by the facility. 

(2) The number of persons using the facility, excluding 
spectators. 
(b) A physical fitness facility must ensure that there is a 

tt-aincd AED user on staff during staffed business hours. 
For purposes of this Act, "trained AED user" has the 
meaning ascribed to that term in Section 10 of the Automat
ed External Defibrillator Act. 

(~) The Department shall adopt rules that eucourage 
any non-employee coach, non-employee instructor, or other 
similarly situated non-employee '.1llticiJ>at.e<l rescuer who uses 
a ph)'llical fitn.ei:.-; £aeility in conjunct.ion wiU, the sttpel'\rision 
of physical fitness activities to complete a course of instruc
tion that would qualify $Ucb a person a!; n trained AED user, 
as dofmcil in SecCio~ 10 of ~he Automated E.Kternal Defibril
lator Act. 

(b-10) In the case of an outdoor physical fitness facility, 
the AED must be hou11ed in a bullding, if any, that is within 
800 feet of the ontdoor facility where nn event or activity is 
being conduct.od. If thOi'C! is l!uch a building wltliiri the 
r¢qufred ili:il.!lnt'C, the buildfng must provide ,mimped!l(l and 
open ncccss to tl1e housed AED, nnd the building's e1,1tm11t-es 
sh!lll fw·IJ1cr pJvvide marked directions .to Urn hou6od A.£O. 

(b- 16) F'acil!tics de,mibed in pa1·t1gi·:i1,h (.l.5) of &~uo1i 
6.26 rnw,t. have .an AED on site 11s wel l as a trninod .11:rm 
user availi blc only ~\wing n<lbMUes or event.~ sp{lliSOliXI nncl 
coJ1Cl11c,cd w s"Jiorviscd hy a J)Bl~on oi· 1w.r1;1onf! cm1>lo~c/\ by 
U,c 1111il or locnl 1:0110111111cnt,, school, col lcr;c, or 1miversH~•· 

(c) Every physical fitnoss facility mur,~ en$ure th:it ever'/ 
AED on the facility's premises Is pl'opo.rly tested and 111ntn~ 
UJinod in accortlnuce wlU1 mlcs adopied by the Dcpn.rlu,ent. 
l',A. 9:!- !110, § 16, cff. J:in,. 1,1 2006. i\.m~ulocl hy l' .A. 95-
7)2, § 6, efl'. Jim. l, 200!:li P.a. 9i>--7dS, § f.i, e(f .. J;rn. l, 20, 
P.A. 9tl-S'l3, § 6, nir. ,Inn. 21, 2010: P.A. 00- 120S, § f>, ' 
Jnn. 1, 201l. 
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P.A. 96-1268 incorporaled the amendments by P.A. 96-7◄ 8 and 96-
873. 

711/20 .. Training 
§ 20. Training. •rt\C Dcp:,rtmon! Rhall arlopL 1-iilcs to 

cst:ibli~h 1u·orrnrn11 Lo trai11 J1hysicnl filn~ fucllily etJ1ff on 
U10 1·0!<1 o{ catdioj111l111onr.ry T\',.'!U1ciL:lt.ion 1u1d U1c 11:;c of 
1111\om.11.cd ext.ern~I defib1~Jlat.ors. The n1k>ii n111'1. \io com;iH 
te11l wilh U1osc acloptctl liy U1!) l)ci,:u·Jmcl)L for t.l'aiuing AEU 
u11crs unclrr U1c 1\ulomated ]'!xternl!.I J)cfibrill~I.Or AcL 

P.A. 93 ... !HO, § 20, eff. Jan. 1, 2005. 

74/30. Inspections 
§ 30. ltJ5pecUonK. ')'ltt! Dopnrunon~ shall insp<!cL 11 physi• 

e;1I lilm!.'!!l foellity i11 l't'.ll!JIOnGC lo a compblnj. ftlccl will1 I.he 
Dcpm1.mcnL alleging a violation or U1iR AcL F'o1· the 1111rpoS<1 
of rnsm-lnl( complinnce with this Act, Lhc: ])opa11.mc11L llllll' 
im,pccL a phyi;lc:11 iltuos;; f;icility Ill oU,cr Ume1> 111 accordan(!(' 
wilh nilcs adopLOd b~• Ll,c Dcporunmt. 

P.A. 93-910, § 30, cff. Jan. 1, 2005. 

74/35. Pen_altics for violatlons 
§ 35. Penalties for violations. 
(nl H n physic:il filn(lj\.~ f:V!ility violat.cs tJ,I,; Ac~ by (1) 

failfog to adopt 01· in1plcrmmt a plan f~• rtis11011ding lo 
rncdicul emergencies uncler Section 10 or (ii) failing to hlwe 
on lhe p1·cmie.c:s .au /\.ED or lr.lined A.ED ui;cr as r-.'<luircd 
und~r ~ubsecUon (11) or (o) or S<,!ct.ion l6, U1c 11irccLpr mu..v 
issue t<> U,e fncilily o wlit.tcn adml11istrat.ive wtn·11i111r wi1J10ut 
mo11ct.ary pcnlllc,,v for U1c iniU:il vioblion. The f:icilily may 
reply w t111, Dcpai1 mont w!Ut wriLtcn oommonts c011cN'llillf~ 
U,1! rn~ility'e n•mcdlnl 1·capo11sc to tbc warning. Por sul!S1>
c1ucnl violnilor-u;, the Diltttor may imJ)ose a dvil monl!lary 
1.iennlty :1glli11sl U1c flwflity 11s foll.ow~: 

(1) At leasl $1,600 but less than $2,000 for a second 
viOlalion. 

(2) At least $2,000 for a third or subseijuent violation. 
(b) The Dire,tor mny impose a Ci\!iJ moncta1y penalty 

\mdci' Uli~ Secllon otily n.Oor it provide8 the fol1Qwi11g to the 
fao.i llty: 

(1) W1itten notice of the alleged violation. 
(2) Wl'!ttcn nol ll:c of the tactllt)"i; right· to n quest an 

admi1115t.r:1Uvc bearing on tJie q1ulfltion of U1e alleged viola
Uo1L 

(8) An 011µ01'1.U11iiy ·Ul pr~cnL avide11ce. 01-nlly 01· In 
1wlling or l>OU1, on U10 qucsti.011 of ihe alleged violation 
Wore w1 imp;u1.inl h1m1ii1g cx:unirrcr 11ppoi11lc:d II)' U,e 
J)h•c.clrtr. 

(<I) A wriltcn d!'cislou from the Director, l)ascd <>ll lhc 
C\fldencc inlroduccd u~ U,c hearing :ind the hearint( ~xnm
i11cr'!. rcoo1111nend:1Uons, finding tlmt I.lie· (ncll!t'j• violnled 
u,1.~ l).cL :mu l111poslng the civil pennlly. 

(t·) 'l'bo Atlllrney General may b1~g an i1clfo11 in the 
eii-w il com-l lo cm force Llw collection of a monetary panalty 
imposed umlcr U1is S<><'Llcn. 

(d) The fines shall be deposited into the Gr.neral Revenue 
Fund. . 

P·.A. 9.'l-910, § 35, eff. Jan. 1, 20D5. Amemted by P.A. 99-
933, § Ci- l20, eff. Jnn. 27, 2017. 
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74./40. Rules 
§ 10. Hull!s, The Department shall adopt n1les to implc

me111. this J\cl. • 

P.A. 93~9lo; ~ 40, eff. Jon .. 1, 2005. 

74/45 .. i,'iabiliiy 
~ 4». Lfahllily. NoU1ing In thir.. Act oluill t,e i:onol.J•ucd Lo 

nil.hcl' llmlL cw l?,'Cptn1d lhe exemptions from cl"il linbllity i11 
conn<lC.lion wilh I.he purch3!;c or 11sc of :111 nui.omatcd cxt.crn:il 
dcfihdllalor th.it arc provided 11ndcl' U1c /lu~nmU?d )i;l(t,cm11,I 
Delibrillalor• /\et or undel' uny olhor ])l'Ovisio'n or law. A 
1ighL or :idion does not -e.xisl i11 com1cction with Lhe 1111e or 
11011- 1wc or :111 automat.et) P..'(lcrn:il defi!,»illalor nL 11 facility 
governed liy U1fo /\cl, cxr.e11t for willf11I or wnnlon miS'tOn
oucL. provlrlnd thiat. the person, u11iL of sl.:ltc or loc11l &<wc111-
1nci1t, or school riislrlct. OJ)(!l'Aling lhc fa.ciliLy has adopted :1 

m1!!1le11l cinci-f(o11cy plt111 as rcg11lrr.d uudo.r Scctfo11 10 of Oii11 
/\c~, hn:1 :m nutonmt.c<l cxt.crual dcfihdllJ1tor u~ I.be fncillL.r as 
t-equired undl'I' 8ect.icm J 5 of U,is Acl, ~ud h:ui moinl.nlncd !.he 
rurtoma\.cd cxlcnm.1 rlefibrilltLl.01' in nccoi'dmicc wit.h Lho r'U.lC!S 
adopl.Od by LIie DcpnrLmonL. 
P.A. 93-910, § 45, eff. Jan. 1, 2005. 

74/50. Compliance dates; pdvate and public 
physical filness faciliti_es 

§ 60. Compliance dates; pl'ivaw and public physical fit,. 
11ess facilities. 

(n) Ptivntcly ow11Pd i11door physir.al filnCSl\ li1ci.litirs. FA•
<'ry 1>rlvat<ily owned or opc:1':11 cd indoo1· physie11l litncas fncili
ly must. be! in co111µlltl11tc \\~th Lbill Ac~ on or ll<'fot:c July l , 
200G. 

(u-f,) r riv1c(dy owned. out.doot pliy.sicuJ fitJ1css fncilftl~s. 
Every priv11tcly uw11ed ru· opcir:u.ed outdoor physical l'imess 
facilJLy m1111L Ix- in mmpli;,ncl! with tl1h; Ao.ton 01· b!!!o1-e July 
1. 2000. 

(b) Publicly own"<I indoor physfr•,I fitues11 fllciliU011. A 
public cntlcy owning m· oporating 4 or fewer lnd001' 11hysiml 
fi t.nei;a ra~fliLic:; 1111111L huve a~ 11.'nul one such fnd l!Ly i11 
eompliuner wilh th.is A~,t, 1111 01· bdorc ,1114' I , 2000; i!.:I ~econd 
facility h1 com11litul("Cl by Jul}• 1, 2007: its third f11cllity In 
co1111>Ji1rnce by J11ly 1, 2008; mtd Its Courth f(lcili\.y in com11ll
aueo liy July l, 200!1. 

A J1Ul.,llc cnLiLy owning or Of)Cmijng more thnn 4 11100<»· 
11hy~it;Jl fitn<'"'6 facilllies masL have 2[;'% of lho1w. r~cilltic3 in 
compliance by JuJy l, 2000; li0% of those racilill(Js iu 1.'0mpli
ancc tiy July 1, 3l07: 75% or those f:icilities in complinnce by 
,July l, 2008; and JOO% or llrnsc J'adlilics In con,plumce b,v 
July I, 200!1. 

(b- 5) Publicly ow11cd outdoor phyi;icnl ntncss fodlilics. A 
pubUc CJ,ttiL.1• ownll1s• 01· opOl'lltfng 4 or fDwcr outdoor J~hysical 
lit.11CS.'l rru:iliUes must havu aL latuJt one &uch fac11ity iu 
COIDJllfont:c wiU1 lhi.!I Ac~ on Ol' l,cl'uJ'<l July 1, _2()(Y.); i.lS liCCOlld 
facility in cornpliant'O by July 1, 2010; ii,..: lhil•rl facility ·in 
cp111plinncc by July I, 2011; 1111(1 ii& fOlUi.h fucility in C0111)Jli
~cc by July l, 2012. 

Ji public entity Qw11i11g 01· Of)l!rnt.inrr mm·o l hnn 4 unll'loor 
phJ•11i~n1 !iturss facllilk•~ mu»I l1r1vc 26% or 1.ho,ir foc!lilica In 
complJJJ.ucc by July 1. l!!009; 1i01l, of UIOSC f;1dliUes In comµli
ancl! by July J, 2010; 76'.'l> t/f J.liosc fncili~ies in complioncu I.,~• 
July J, 201 l: mul 100% ,i( tlio11c rnciliLies in complln11c1i by 
July 1, 2012. 
P.A. 93-910, § 50, cf(. Ja.n. l, 2005. Amended by P.A. 95-
712, § r,, el'(. ,Jan. 1, 2009. 
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74/55. Home m le 
§ 65. Home rule. A home rule unit musL comply with the 

requirement-~ of tJiis Act. A home rule unit may not tegulate 
physical fitness facilities in a manner inconsistent with this 
Act. This Section is a limitation under subsection (i) of 
Section G of ArUcle VII of the Illinois Constitution on the 
concurrent exercise by home rule units of powers and func
tionis exercised by the State. 
P.A. 93-910, § 55, eff. Jan. l, 2005. 

ACT 75. ILLINOIS HOSPITAL 
CONSTRUC'l'lON ACT 

75/1 to 75/7 .. l. §§ 1 to 7.1. Repealed by P.A. 90-
372, Art. 5, § 5-317, eff. July 1, 1998 

ACT 76. COMMUNl'l'Y BENEFITS ACT 
Sect.ion 
76/1. Short title. 
76/5. Applicability. 
7G/10. Definitions. 
76/15. Org-,mizational mission statement; community bene-

fits plan. 
76/20. Annual report, for community benefits plan. 
76/25. Faih1re to file annual report. 
76/80. Other rights and remedies retained. 
76/40. Home rule. 
76/99. Effective date. 

76/1. Short title 
§ l. Short title. This Act may be cited M the Community 

Benefits Act. 
P.A. 93-480, § 1, eff. Aug. 8, 2008. 
Title of Act: 

An Act concerning health care. P.A 93-480. approved nnd effective 
August S, 2003. 

76/5. Applicability 
§ 5. Applicability. This Act does not apply to a hospital 

operated by a unit of government, a hospital located outside 
of a metropolitan statistical area, or a hospital with 100 or 
fewer beds. • Hospitals that are owned or operated by or 
affiliated with a health system shall be deemed to be in 
compliance v,ith this Act if the health system has met the 
requirements of-this Act. 
P.A. 93-480; § 5, eff. Aug. 8, 2003. 

76/10. Definitions 
§ 10. Definit.ions. As used in this Act: 
"Chruity ~re" meaM care provided by a healU1 care 

provider for which the provider doos not expect to receive 
payment. from ti1e patient or a third party payer. 

"C-Ommunity benefits" means the unreimbursed cost to a 
hospital or health system of providing charity care, language 
assistant services, government-sponsored indigent health 
~:H'e, donations, volunt,eer services, education, govemmcnt
sponsored program services, research, and subsidized healt.h 
services and collecting bad debts. "Community benefits" does 
not include the cost of paying any taxes or other governmen• 
ta! a5,.qessments. 

"Government sponsored indigent health ca!'e'' means U1e 
unreimburscd cost I:<> a hospital or h\!alth system of Medi
care, providing health care sc1Ylccs to recipie11ts of Medicaid, 
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ancl other J'~lleral, St.ate, or locul indigent henlt.h care ))ro. 
grntm,, eli1:,ribiliL)' for which is bl.IS.eel on flnanci;ll •l\ccd. 

"Health system" menns an entity that owns or operates at 
least one hospital. 

"Nonpi-ofit hospital" means a hospital t.hat i~ organized as 
a nonprofit corporation, including religious organization.~, or 
a charitable trust under Illinois law or the laws of any other 
stale or country. 

"Subsidized health services" means those services provided 
by a hospital in response to community needs for which the 
reitnlnn-m!mcnt is less than the hospital's ~sl of providing 
th<? i;crviccs that must be subsidized by othor hospital or 
nol)profit supporting entity revenue GQurces. "Sub~l<)Jzecl 
health s~rviees" lm!luncs, bnt is not limih~d to, emerr,<ln~y 
and trauma eare, nco1lllt11l intensive care, commur1ily health 
clinics, and collaborative effort.~ with local government or 
Jltiv:il.e 111;,-eneie1, t.o prc,•c11 t. illness and improve wellness, 
such as in1m1111i1-aUon prograins. 
P.A. 93-480, § 10, eff. Aug. 8, 2003. 

76/15. Organizational mission statement; 
community benefits plan 

§ 15. Organizational mission statement; community bene• 
fits plan. A nonprofit hospital shall develop: 

(I) an organiY,atlonal mission statement that ident.ifies 
the hospital's commitment to serving t.he health care needs 
of the community; and 

(2) a community benefits plan defined as an operational 
plan for serving the community's health care needs that: 

(AJ sets out goals and objectives for providing com• 
munity benefits that include charity care and govern
ment sponsored indigent health care; and 

(B) identifies the populations and communities served 
by the hospital. 

P.A. 9a-480, § 15, eff. Aug. 8, 2003. 

76/20. Annual report for community benefits plan 
§ 20. Annual repo1t for community benefits plan. 
(a) Euch 11011profiL ho5pit,nl shrJl prep,n'll :111 un nuul rc1~1't 

of the community benefits plan. 'i'he repol't must inclt1de, in 
addition to the community benefits plan itself, all 0£ Lhe 
following background infonnation: 

(1) The •hospital's mission statement. 
(2) A disclosuJ'e of the health care necdij of the conunu

nity that wel'e considered ln developipg the ho,pit41l's 
community benefits plan. 

(3) A disclosure of the amount and types of community 
beueut.-, act.u:ill;v 1n·()vid~<l. including cl1ni'iL.Y cru·(t. ChsJi~y 

•Clll'e mnsL be 1·cpo1ted :,epru·l\te fl'om ot1101• conm11111iLy 
b1,1nollt.,;. tn ,·epol'ling l:bni·ity, cuta, t ho ltos}1it.nl mll!if, 
i•eport tlle nctunl cost o( sel'\1foes provided, busod on 1,h~ 
t,;ital co;:;t to chm,ge 1·aUo de1•ive.d from tliil hos11it41l1!! Moch· 
cur~ CQ5L J·cpol't (CMS 2f'J,52'.:t10 Wodw;lt1JcL C, Piii't I, l' PS 
lnpatieut Ratios), not Lhe charges for the ~ervicos. 

(4) Audited annual financial reports for its most \'eccntly 
completed fiscal year. 
(t,) Em:h 11ot1p1·oflL 11ospll:1l i<hnll l\11rn1nlly file o ropo1·t c,r 

1.h(' ~'Ollllil\tni(V l1P.l1(l ril.S plau \111.h LIW MLi;imc.y GoncriJ.]. 
'1')10 l't!J)OI'~ ln\;~t b~ filecl 110L lalC)' lh:111 Lho l:uii d1.1y or Uic 
Rixth 1u.01.1th oft.er tJ,e r.lo:,c. df f.he hospiL~l's f'n.cal )«i~r, 
lrnginnlng "1lh the bospllaJ fiscal year thnt ends in :l()fl,I. 
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3/10. § 10. Repealed 
July 1, 2014 

3/15. Duties 

by P.A. 98-692, § 115, eff. 

§ 15. Duties. The Department of Publi.c Health, with the 
advice of the Atherosclerosis Advisory Committee, shall do 
all of the following: 

(1) Develop standards for determining eligibility for 
support of research, education, and prevention activities. 

(2) Assist in the development and expansion of pl'o
grams for reseiu·ch in the causes and cures of atherosclero• 
sis, including medical procedures and techniqucG that have 
a lifesaving effect in tJie care and treatment of persons 
suffel'ing from the disease. 

(3) Assist in expanding resources for research and medi
cal care in the cardiovasculai· disease field. 

(4) Establish or cause to be established, through ii.$ own 
resources or by contract or otherwise, with othu agencies 
or institutions, facilities and systems for early detection of 
persons with heart disease or conditions that might lead to 
he.a.it disease and for referral to those persons' physicians 
01· other appropriate resourei!s for care. 

(6) Instituto and can-y on educational programs among 
physicians, hospitals, public health departments, and the 
public concerning atherosclerosis, including the dissemi!la
tion of information and the conducting of educational pro• 
grams conceming the prevention of atherosclerosis and the 
methods for the care and treatment of persons suffering 
from the disease. 

P.A. 91-343, § 16, eff. Jan, 1, 2000. 

ACT 4. AUTOMATED EXTERNAL 
DEFIBRILLATOR ACT 

Section 
4/1. Short title. 
4/5. Findings; intent. 
4/10. Definitions. 
4/16. Training. 
4/20. Maintenance; oversight. 
4/25. Ulinois Department of Public Health; responsibilities. 
4/J0. Exemption from civil liability. 

4/1. Short title 
§ 1. Short tiUe. This Act may be cited as the Automated 

External Defibrillator Act. 
P.A. 91~624, § 1, eff. Jan. 1, 2000. 
1'itle of. Act: 

An Act in relation to automited external defibrillators. P.A. 91-
524, approved Aug. 13, 1999, eff. Jan. l, 2000. 

4/5. Findings; intent 
§ 5. Findings; intent. The General Assembly finds that 

timely attention in medical emergencies saves lives, and that 
trained usll of automated external defibrillators in medical 
emergency response can increase the number of lives saved. 
It is the intent of the General Assembly to encourage train
ing in lifesaving first aid, to set standards for the use of 
automated external defibrillators and to encourage their use. 
P.A. 91-524, § 6, eff. Jan. 1, 2000. 

4/10. Definitions 
§ 10. Definitions. As used in this Act: 
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"Automated external defibrillator" means a medical device 
heart monito1· and defibrillator that: 

(.1) has reeeived npproval of it.~ 11rcmarket notificatio11 
filed pursu&nt. to 21 U.S.C. Section 3GO(k), from Ute Ul)itc(I 
States F.ood and Drug Administration; 

(2) is capable of recognizing the presence or absence or 
ve1itl'icular /ib1·illnLio11 and rapid ventricular lacllycardin 
al!Cl is c-apublc c,f <l et:ci·minlng, wiU1out. lutervenlion b;y 11~ 
Ofiewior, whell11;1r ddlibi-illnlion ,;hould be p.arfo1·mod; 

(3) upon determining that defibrillatlon should be per
fo1med, either automatically charges and delivers an elec
trical impulse to an individual, or charges and delivers an 
electiir,;iJ impnlse at the command o_f the operator; and 

(4) in the case of a defibrillator that may be operated in 
either an automatic or a manual mode, is set to operate in 
the automatic mode. 
"Defibrillation" means administering an electrical impul~e 

to i.n Individual in order to stop ventricular fibrillation or 
rapid ventricnlar tachycardia. 

"f'c:11,Qn'' rneAnll an in.dlvidu..'lt partnc,t-shlp, asS¢¢~JLion 
corpomtion, lim.lted liabi liLy aomp1111y, or orgo.nized gr·oup of 
persons (whether incorporated 01· not). 

..rtmined AED user" metins a person who has succ·essfully 
complcteu a course of lnsLl·uction in aceordance wiLh the 
standards of a nationally recognized organization such as the 
American Red Cross or the American Heart Al,sociation 01· a 
course of inst.ruction ln accordance with tbe rules adopted 
UJlder this Act to use an automated external defibrillator, or 
who is li<!<!nsed t.o practice medicine in all its branches in this 
State. 

"Department" means the Department of Public Health. 
PA 91-524, § 10, eff. Jan. 1, 2000. 

4/15. 'l't·aining 
§ 16. Training. 
(a) The Department shall Rdopt rules regarding the cstab• 

lishment of program~ to train individuals as trained AED 
UMt"l\. ltules regarding the l)Sl,l\blishment of progn1ms to 
!ntin individuals na trai.ned AIDD users shall specify the. 
following: 

(1) The curriculum of any program to train individuals 
shall include complete training in cardiopulmonary resusci
tation (commonly referred to as "CPR") pi·epared accord
ing to nationally recognized guidelines. 

(2) The qualifications necessary for any individuals to 
teach a program to train an individual as a trained AED 
user. 

(3)_ The time period fot' which t!,'llining recognition shall 
be valid, and U1e r c.com111cmdnUon foi· sul.lsequcnl renewal. 
(b) In carryi.ug out ~ubscction (a), the Department shall 

idenli(v nn ~ppropl"iate- Lra.ining cru·i➔culum doslg11ccl fol' 
trained AED users who :u·o mrJ11be1-s o! the goncral publlc, 
and a training curriculum designed for trained AED users 
who are health professionals. 
P.A. 91-624, § 16, eff. Jan. 1, 2000. 

4/20. Maintenance; oversight 
§ 20. Maintenance; oversight. 
(a) A person acquiring an automaLed external defibrillator 

shall take rca3onable measures to ensure that: 
(I) (blank); 
(2) the automated extemal defib1illatol' is maintained 

and tested according to the manufacturer's guidelines; 
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(3) no.\' person ro1isiu(.l)·oo r.o be 1111 1rnlicii11.ed r~se1Jo1· 
()I' user wiJI hnve SUC!CCH!l[ully (:Ollljllet.ed• l\ C()~lnil! or in• 
:,;_1,11.lc:lion In oecorclanuc with U1e ,;tru,dnrds or R nationally 
i •l!<:01Jni1.cd m•ga11iiulio11, nu~h ai; Lhe Am~ric:111 Rr.<I Cross 
or thr. AnicrirJtll He:i rL /\Jilioc,iaUon, or a. course or instr·ue
Uon in accorclance with cx:lali111l r11lcs undo,· L'his Act to use 
an automa.tcd r:xlol'nal 1lo[lbrllllitol' and lo perform cAr1lin
vasculal' resusci\.a(:ion (CPR)~ and 

(4) any pcrr.on whl) rorJ~m'S oulrof-hosJ)ital e:1t1ergency 
cure or freotmcnt to a pe1,!Jon in cardi:1/' ar1•est l1y tlliing un 
aut.(lnmtad e.xl.ill·nnr'dcfll11ill11t,ll' activates the EMS system 
25 i!OOII as JJ:O!iSible an,I l'cport..s ahy clinlc:iJ uac of the 
automated extern:11 defibrillatol'. 
(bl .A J)Cl.l'SOI). in 11oi:so!l!sfo11 or ·:111 aut.-0111111.e-d cxt.c1•nnl deIT• 

bl'fl ll1torshnll nol.lry m, 11gc11t nf lhe lor11l cme11,cncy comn.m
nicut.io11n ci,· vohld e c1isp:ileh Cf'ntor or tlin existence, 1c~:aLio11. 
a11d typo of lhl! ttuj.omal<ld cx¼l'rial defibrillator. 
P.A. 91-524., § 20, eff. Ja11. 1, 2000. Amended by P.A. 95-
447, § 10, eff. Aug. 27, 20(TI. 

~/25. Illinois Department of Public Health; 
responsib ilitics 

§ 25. Ill,inois JJeJ)!ll'llmmit of P11blic R~Lh; n:sJ)Otl&ibili
ties. The 111i nois Llop:o-tmmit or Public Bcmlth shwl main
tain incidenl reports on t\ut.omaled c~tcl'l1nl dcfihtillatoi· uec 
und concluc..1. annual ana)yse,~ of all rclut:ccl dll(.:1, ')1h11 U~11nr-t.
ment 11lmll adopt t·ules to enrry oul its rei.11onsibilitico under 
this Act. 
P.A. 91-624, § 25, eff. Jan. J, 2000. 

4/30. Exemption from civil liability 
§ 30. Exemption from civil liability. 
(a) A ph)'-sician lice11ood in Illi.11ois to practice medicine 1.r , 

all its br;incl11:3 who tmll,ol'iws Uic purchase of 1111 ~utomn!.cd 
external defibrillator is not liable for civil damages as a result 
of any ;1ct or Ollllssi911 arising ont of autborizing the purchase 
of an iuiLom~ted external dcfiblill11to)·, eX\'ept. for willful or 
wanton misconduct, if the requirements of this Act are met. 

(b) All indi\fidunl or entity providing kaini.ng in the use of 
automated cxt.¢rnal defibrillator$ is not liable for ci\fi.l dam
agCJI as a ~ull of any act or omission illvolving the ure r.,f 011 
automated extc::rnal defibrillator , <".XCCpt Jc,1· willful Ol' wn,iton 
misconduct, if Lhe requirements of this Act are met. 

(cl A pmi.on, linit oJ' Slaw or local gove1•1llJ1011t., shmi ff'6 
ofl'iee,. muoic)pnl P.cillce rlc1ttu1mfi11t., or scllool disLiiol owning, 
occupying, or 111ru1ogjnr-; .the pro111i~c,, whw;o 1i n 1111tom:1tecl 
external defibril\nt·.01· i~ located is not liable for civil damages 
as a result of any act or omigsion involving the use of an 
automated external defibrillator, except for willful or wanton 
misconduct, if the requirements of this Act are met. 

(d) An AED US!!r is not liable for civil damages as a result 
of any act or omission involving the use of an automated 
external defibrillator in an emergency situation, except for 
willful or wanton 'misconduct. if tl,e requirements of this AcL 
are met. 

(el This Section does not apply to a public hospital. 
P.I\. 91-524, § 30, cff. ,Jnn. 1, 2000. Anrended by P.A. 93-
'10, § JOO, eff. ,fon. l, 2005; P.A. 99-246, § 20, eff. Jan. 1, 
Wl.C. 

ACT 5. BURIAL OF DEAi) BODIES ACT 
Seetiou 
6/1. ShorL ~illc. 
512. ll c;oqnired depth of covei·; vio!ationG; home rule units. 
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5/1. Short title 
§ l. This Act sh&ll be known and muy b<: cited as the 

Burial of Dead Bodies Act. 
P.A. 84-405, § 1, eff. Jan. 1, 1986. 
Formerly lll.Rev.Sf.aU991, ch. 21, 11251. 

Title of Act: 
An Act in relollon 10 the burial of dead human bodies. P.A. S4-

405, approved Sept. 16, 1985, err. Jan. I, 1986. 

5/2. Required depth of cover; violations; home 
rule units 

§ 2. (a) All dead human bodies or the remains of persons 
interred in the ea11.h within this State which at'(! not encased 
in a concrete, f1l>crglass, or other simila.r hardback out.er 
enclosur e shall have ' a cover of not less than 18 inches of 
earth at the shallowest point over the receptacle in which 
such body or l'emains at'(! place\1. 

(b) Any person who knowingly buries a dead human body 
or the remains of a person in violation of this Act is guilty of 
a petty offense. 

(c} No home ntle unit, as defined in Section G of Articie 
VII of the Illinois Constitution, may change, altel' or aniend 
in any wuy the provi!lions contained in Lhis Act, and it is 
declared to be the law of this State, pursuant to subsections 
(h) and (i) of Seciion 6 of Article VII of the Illinois Constitu
t.ion, U1at powers and flmr.tio115 authorized by this Act al'c the 
subjects of exclU-sivc State jurisdiction, and no suqh '!)owm;s 
or fll11ctlons may be exei.•cised concurrently, eithcl.' d.irectly or 
indirectly, by any home rule unit. 
P.A. 84-405, § 2, eff. Jan. l, 1986. Amended by P .A. 86-293, 
§ 1, eff. Jan. 1, 1990. 
Formerly III.Rev.Stat.1991, ch. 21, 11 252. 

ACT 10. CHOKE-SAVING METHODS ACT 
Section 
10/1. 
10/2. 
10/8. 
10/3.1. 
10/3.2. 
10/4. 
10/5. 
10/6.1. 
10/6. 

Sho1t title. 
Food-service e~t.ablishment. 
Approved methods; regulation. 
Placa1·d:; containiJ1g instructions; posting. 
Guidelines for trainh1g programs. 
Posting instructions in food-~ct-vice establi8hments. 
Liability for acts of omissions. 
Adminiatra.l.ive Procedw·e Act; incorporation. 
Violations; penalty. 

10/1. Short title 
§ 1. This Act shall be known and ma.y be cited as the 

"Choke-Saving Methods Act". 
P.A. 80-448, § 1, efi. Jan. 1, 1978. 
Formerly lll.Rev.Stat.1901, eh. 56¼, 11 601. 

Title of Act: 
An Act in relocion 10 ,boke-saving first aid pro,.edure$. P.A. 80-

448, approve.cl Sept 2, 1977, efl. Jan. l, 1978. 

10/2. F'ood-servicc estal,lishmcnt 
§ 2. As used in this Act, "food-service establishment" 

1110,uis any lixecl or mobil1! ostabllshment f!(llVing food ~o U1c 
public roi- co11sumrtto11 on tho premises. •J~lie lcrm doc1:1 11ot 
ir1cludl! est.'lbljshmonls opel'al4'd 0 .11 a tc.m1lo11u·y b.1sie by 
charitable or non-p1·ofit ol'ganizations. 
P.A. 80-448, § 2, P.ff. Jan. l, 1978. 
Formerly Ill .Rev.Stat.1991, ch. 56¾, ~ 602. 
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