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L The national fraternity controlled pledging at the chapter level and
knew the dangers presented when hazing is Incorporated into pledging, and
specifically encouraged the Mom and Dad’s Night at issue here. Its conduct
violated the public policy underlying the Hazing Act and made it legally
responsible for injuries resulting from the hazing.
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NATURE OF THE CASE

David Bogenberger was a pledge of the Eta Nu chapter of Pi Kappa
Alpha International Fraternity at Northern Illinois University. He and
fellow pledges were required to participate in an annual fraternity pledge
event called Greek Mom and Dad’s Night. Pledges went from room to roém
in the fraternity house where fraternity members, assisted by women non-
members (Moms), asked nonsensical questions. When pledges answered

~“incorrectly”, they were told to drink cups of vodka. The event was designed
to make them intoxicated, and the fraternity set aside areas to which
pledgees were to be carried when they lost consciousness. Davici dledthat
night after his blood alcohol reached .43 mg/dl in less than 90 minutes. :

David’s estate sued the three fraternity organizations, the.i.r ﬁlefni)éré;
and the participating non-members, alleging that defendants’ actioﬁs \‘rriolrrsttegc-l
the Hazing Act and caused David’s death. Defendants moved tod1smlss,
claiming social host immunity under the Dram Shop Act. The circuif COUI:i;
dismissed the complaint for failure to state a cause of action. The appellaté
court reversed as to the local chapter and the members but affirmed as'. to
national organizations P1 Kappa Alpha International Fraternity and Pi
Kappa Alpha Corporation and the nonmembers. Bogenberger v. Pi Kappa
Alpha Corp., Inc., 2016 IL App (1st) 150128; App. at A43. W

The question raised on the pleadings is whether the compiaint states é
cause of action as to the national fraternity organizations and the n.o.n-

members.



ISSUES PRESENTED FOR REVIEW

The issues presenfed for review are:

1) Whether allegations that the national fraternity knew about éﬁd
encouraged hazipg by its local chapter stated a cause of action for the death
of pledge David Bogenberger resulting from that hazing ritual; and

2) Whether allegations that non-members who participated in the
‘hazing as “Moms” and knew the event was intended to cause insensate
intoxication stated a causé of action for the death of ;ﬂedge David

Bogenberger.



STATEMENT OF JURISDICTION
The appellate court issued its decision on June 13, 2016, under 2016 IL
App (1st) 150128. This court granted plaintiff's petition for leave to appeal on
September 28, 2016, and subsequently granted motions extending the time
for filing all appellant briefs to December 7, 2016. This court has jﬁrisdiction

pursuant to SCR 315.



STATUTE INVOLVED

720 ILCS 120/5. (Now 720 ILCS 5/12C-50)

(a) A person commits hazing when he or she knowingly requires the
performance of any act by a student or other person in a school, college,
university, or other educational institution of this State, for the purpose of
induction or admission into any group, organization, or soclety associated or
connected with that institution, if:

(1) the act is not sanctioned or authorized by that educational institution; and

(2) the act results in bodily harm to any person.

(b) Sentence. Hazing is a Class A misdemeanor, except that hazing that
results in death or great bodily harm is a Class 4 felony.



STATEMENT OF FACTS

The circuit court dismissed the complaint pursuant to Section 2-615
and consequently the faci;s come from the complaint. R. C3030 (v13); App. at
Al (pages from complaint to which reference is made in this brief). David
Bogenberger was a freshman at Northern Illinois University and a pledge of
Eta Nu, a campus chapter of Pi Kappa Alpha International Fraternity.!
Pledging the fraternity involved a series of events during the fall_ semester
designed to familiarize active fraternity members with pledges who were
potenﬁal new members. App. at A4 (3).

Organizing the pledge event

The Eta VNu local chapter fraternity members met and ad'opted a plaﬁ
for a “Mom and Dad’s Night” pledge event to be held at the fraternity hous‘e
the evening of November 1, 2012. App. at A4 (14). Mom and Daci's night is a
common pledging activity practiced across the country by chapfers of this
national fraternity as well as other fraternities. It is also known as Greel.c
Family Night. App. at A4 (f1). Employees of the national fréternity told
chapter members that such nights were good for pledge and member
retention and encouraged members to hold such events as part of the
pledging process. App. at A4 ({2). The chapter defendants believed the event

would improve the retention rate for pledges and that would benefit the

! Defendants Pi Kappa Alpha International Fraternity and Pi Kappa Alpha
Corporation will be referred to jointly as the national organization. The Pike
website describes their separate functions. That document 1is at

https://www.pikes.org/resources/chapter-resources/org-chart-position-handbooks, at 1.
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entire fraternity organization because an increase in the number of members
would also increase income from member dues. App. at A6 (14). The event
was not sanctioned by the university. | App. at A9 (34).

For this event, the fraternity directed members to obtain vodka for the
pledges. App. at A6 ({16). The active members participating in the event
each selected a pledge for whom he and a designated sorority member would
serve as the pledge’s Greek father and mother. App. at A6 (J17). The
fraternity’s plan for this pledge event designated seven rooms in the house to
which “Greek couples” would be assigned to question pledges and glve the
required alcohol. App. at A4 (5). The “Moms and Dads” and the oth;ar
fraternity members involved would not have to drink. App. at A5 (9). _

Pledges were to be divided into seven groups of two or three plédges
and rotated from room to room every ten minutes. App. at A5 (6). A’l"‘he
fraternity’s plan called for the pledges to become uncoﬁscious. After that,
members were supposed to check on pledges periodically and their he_ads and

bodies were to be placed so they would not choke on their own vomit. App. at

A5 (18)._Executive fraternity officers had breathalyzers and used them to. . _

measure the blood alcohol levels of insensate pledges. App. at A5 (]10).
The hazing event |
Pledged were told that attendance and participation ‘in this i)led_ge
event, including drinking excessive amounts of alcohol, was maﬁdatory anci 'e'x

prerequisite for active membership. App. at A5 (f11), A7-8 (125), A13 (7).



Pledges believed membership in this fraternity would vest them with a
highly. valued social status at Northern Illinois. App. at A21 (15). Pledges
were also told the purpose of the evening was for them to learn who their
Greek Fathers and Mothers were and encourage a mentoring relationship
with them. App. at A6 (]13).

Pledges were told to dress formally and report to the fraternity house -
at 7:30 p.m. on Thursday, November 21, 2012. App. at A5 (112). They were
then divided into séven groups of fwo or three pledges, as the fraternity had
planned. The members gave each pledge ‘a four ounce plastic cub, ;emd
rotated them from room to room every ten minutes. App. at Ab (1]'6); A'?
(919). The fraternity used seven rooms to which two or three “Greek couples”
were assigned to ask the pledges personal and nonsensical questioﬁs fo:z;
about 10 minutes. When pledges answered incorrectly, the “Greek parents”
in each room filled the cup with vodka and required the pledges to drink it.
App. at A4 (15), A7 (1119-22).

Pledges reluctant to drink were verbally harassed, being called pussies

_and bitches by. members and the participating sorority members, until they

relented and drank. App. at A7 (§23). At the end of the session in each room,
pledges were required to drink another cup of vodka. App. at A7 (124). At
the close of the pledge event that evening, members and non-member

participants took pledges to the basement where they were given t-shirts,



paddles and buckets decorated by the Greek Moms to vomit in. App. at A8 |
(q27). |

By the end of that evening, David Bogenberger had consumed three to
five cups of vodka in each of the seven rooms over a period of about an hour
and a half. App. at A8 (126). They put David into the bed of Steven Libert,
his “Greek father”. Member Gregory Petryka positioned his head so he would
not choke if he vomited. App. at A8 (Y30). Members checked the pledges and
adjusted their heads to prevent choking from vomit. App. at A9 (132). -

At about 11:00 p.m., Eta Nu chépter president Alexander Jandick ana
officer Patrick Merrill texted all fraternity members, warning them to delete
any pictures or videos of passed out pledges. App. at A8 (131). The méssage
said: “If you or any girl you know has a pic or vid of a passed out plécige
delete it immediately. Just do it. From Jandick.” After the pledges had
drunk to the point being unconscious, some fraternity members discussed
whether to seek medical attention for the pledges but determined they woﬁid
‘not obtain assistance. Those members also instructed others not to call 911
or seek such help. App. at A9 (133).

National fraternity involvement

Pi Kappa Alpha International Fraternity and Pi Ka;)pa ‘Alp'har
Corporation organize and promote membership in local chqpters like Eta Nﬁ
and regulate them. App. at A5 (1), A1l (f4). The International Fraternity

L] - L . - - - - .
is an unincorporated association and the other entity is a corporation which



organizes meetings and conventions for the entire fraternity. See
https://www .pikes.org/about-pike/values-position-relationship-statements.
They organize, promote, and recruit membership in Eta Nu and the other
fraternity chapters and the national fraternity. App. at A9 (1). They direct
local chapters to initiate pledges into the Pi Kappa Alpha organization. App.
at Al2 (1]5)._ They require local chapters to adhere to the fraternity
constitution, fraternity ri_sk assessment policy, and the fraternity pledge
manual. App. at A10 (§1). They have authority to control lécal chapters.
App. at A10 (]2).

The national group has the power to expel or discipline chaptérs for
violating fraternity rules, including even the right to prohibit ‘pledging
activity. App. at A10 (§2). Those rules include a rule barring hazing. App
at A10 (f1). To gain information as well as guide and assesé their loéal
chapters, the national sends chapter consultants on week long visits:to the
chapters. App. at A1l ({3). Those consultants obtain detailed granular
knowledge about the conduct and operation of each local chapter. App. at
All (1.13). The consultants analyze chapter recruitment perform‘anée,
management, and risk awareness education, in addition fo alumni relatioﬁs,
‘ﬁnances, housing, athletics, scholarship, campus involvement, community
service, and public relations. /d.

From -such reports, the national knew their Eta Nu chapter at

Northern Illinois had no continuing risk education program or any risk
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awareness program. Jd. Their consultants advised the national that Eta Nu
had a stigma and reputation on the campus as a fraternity of meatheads. /d.
Consequently, the national recommended that Eta Nu diversify its campus
activities to develop a positive image. /d.

The national fraternity is supported by fees collected from the
fraternity chapters. App. at A12 (15). Seventy five percent of the national
group income derives from undergraduate member dues. App. at A12 (f5).
Local chapfers including Eta Nu were aware that their good standing with
the national depended on continuing and increasing those dues. App. qf; Al2
(Y5). The national fraternity waé. aware, by way of its Chapter -Consﬁita;r'lt
who had spent a week at this chapter, that for three years the Eta Nu
chapter had nolt provided risk awareness education to its members and iiad
no risk management committee or plan. App at A11 ({3).

Charges against national defendants

Plaintiff charged that the International Fraternity allowed pledge
events which required consumption of dangerous levels of alcohol and
encouraged events like the one which resulted in David Bogenberger’s der;lth ‘
because they brought in revenue. App. at Al4 (§10). Participation in the
event was a condition to being accepted for membership, a merﬁbership which
the pledges believed carried a highly valued social status. App. at A21 (Y5).

Specifically, plaintiff alleged the national fraternity permitted pledge

events like this which required pledges to consume excessive amounts of

10



alecohol. App. at Al4 (10 (a)). It also failed to warn its chapters including
the Eta Nu chapter about the risks of requiring aleohol-based pledge events
even though it knew such events can result in fatalities. App. at A14 (10

(b)). It did not take steps to ensure that its local chapters followed the

policies and procedures it claimed to have adopted for pledging. App. at Al4

(410 ().

The national fraternity also encouraged its local chapters to hold Mom
arid Dad’s Night functions because they were considered good for both
member retention and pledge retention. App. at Al4 (110 (f)).. Thoée tvgr.o

goals increased revenue and income to the national through dues and fees.

Id The national group further failed to ensure that Eta Nu had a

functioning risk education program despite knowing that its local chapter
had not had such a program for three years. App. at A15 (110 (h)).
Charges against non-member participants

The local fraternity chapter directed active members to contact sorority
members to serve as Greek mothers for the event. App. at A6 (16). Plaint-;iff
charged the following non-fraternity women students with assisting and
acting in concert with fraternity members to carry out the pledge .eventi
Alyssa Allegretti, Jessica Anders, Kelly Burback, Christina Carrisa, Raquel
Chavez, Lindsey Frank, Danielle Glennon, Kristinna Kunz, Janet Luna,
Nichole Minnick, Courtney Odenthal, Logan Redfield, Katie Reporto, Tiffany

Scheinfurth, Adrianna Sotello and Prudence Willret. App. at A31 (]1).

11



These participants knew pledges would be required to consume dangerous
amounts of alcohol at the event. App. at A32 (§2). The participating sorority
members also knew that pledge participation in the Mom and Dad’s Night
was a prerequisite to fraternity membership. App. at A32 ({3). The
defendant nonmembers knew pledges regarded fraternity membership as a
highly valued social status. App. at A32 (3). Finally, they decorated the
buckets into which the pledges were to vomit. App. at A8 (]27).
Charges against Eta Nu and member partjapén ts
Eta Nu was the Northern Illinois chapter of Pi Kappa Alpha, the
national fraternity. The chapter’s officers were Alexander Jandick, James
Harvey, Omar Salameh, Patrick Merrill, Stephen Libert, John Hutchinsbn
and Daniel Biagini. App.at A19-A20 (12). Plaintiff alleged they planned this
event where pledges were required to drink alcohol to a point of insensate
intoxication as a condition of membership in the fraternity. App. at A23 (]1),
A25 (15 (a, c, ). They planned for intoxicated and unconscious pledges to be

placed in rooms in the fraternity house rather than obtaining necessary

medical attention for them. App. at A25 (Y5 (b)). They carried plaintiffs ..

decedent to a room where he would not be seen. App. at A26 (5 G)).
Plaintiff also alleged that Eta Nu and its members failed to obtain medical
help and dissuaded other members from seeking medical assistance for the

intoxicated pledges. App. at A22 (]8), A25 ({5 (e)), A26 (45 (D).

12



Plaintiff similarly charged the following fraternity members with
assisting or carrying out the plan: Michael Phillip, Thomas Costello, David
Sailer, Alexander Renn, Michael Marroquin, Estefan Diaz, Hazel
Vergaralope, Michael Pfest, Andres Jimenez, Isaiah Lott, Andrew Bouleanu,
Nicholas Sutor, Nelson Irizarry, Johnny Wallace,- Daniel Post, Nsenazi
Salasini, Russell Coyner, Gregory Petryka, Kevin Rosetti and Thomas Bralis.
App. at A27-A28 (Y1) They were charged with the same miscondu;:t
‘described above and additionallj that they provided the alcohol for the event.
App. at A30 (6). | o

Events in the trial court

Plaintiffs alleged that defendants singly and collectlvely v1olated
Illinois’ anti-hazing statute. R. C3030 (v13) (complaint); App. at Al (pages
from complaint cited in this brief). The national groups, the local fratérm'fy
and its members, and the sorority non- member defendants moved to dlémléé
under Section 2-615. R. C2255, C2391 (v10), C2561, C2583 (v11), C2764
02864, 2945 (v12), C3104 (v13) (motions against the fourth amended |
complaint were deemed directed against the final fifth amended complaint).
Defendants claimed the event was a social party rather than hazing and that
as social hosts they were immune under the Dram Shop Act. They also
claimed that plaintiff did not sufficiently allege that pledge participatioﬁ in

the Mom and Dad’s Night with its required consumption of excessive alcohol

13



was a prerequisite to fraternity membership, and that the complaint lacked
suffictent facts to support a cause of action.

Plaintiff had earlier sought leave to conduct discovery to learn the
specific identities of those committing specific acts, to address defendants’
contention that the complaint did not identify specific individual conduct.
His counsel informed the court that the police records including witness
statements about the event, the most detailed information available to
plaintiff, did not identify individual names or conduct beyond what he had
alleged. R. C3265 (v14). The court denied the motion. R. C3286 (v14). o

Plaintiff responded jointly to the motions to dismiss, and additionally
filed exhibits to that response in a digital format. R. C345% C3481 (e}'{hibi'tsj
(vi4). Those exhibits included the deposition of a fraternity represeni;afi;zé,
two statements and the consultant’s reports. R. C3586, C3771, 0393_5. |

The circuit court dismissed the case with p-rejudice. R. 03451; App. ét
A35. | | |

The appellate court reversed the dismissal and reinstated the claims
_ _against__ El}e local Eta Nu fraternity chapter and its members. App. a_t A43.
The court followed Quinn and Haben which estabiished that the common IE.lW
makes fraternities and their members responsible for the consequences of
requiring pledges to engage in dangerous conduct as part of _the pledginé
process. That responsibility includes instances like this where'_pledges were

urged to consume excessive and dangerous amounts of alcohol as part of a

14



hazing program which was a prerequisite to admission to the fraternity.
Quinn v. Sigma Rho Chapter of Beta Theta Pi Fraternity, 155 Ill.App.Bd 231
(1987); Haben v. Anderson, 232 111.App.3d 260 (1992). Legal responsibility
for illegal hazing is not dependeht on the particular instrument used to haze
the victim.

The appellate court afﬁrmed the dismissal as to the two national

fraternity defendants and the nonmember participants. App. at A43.

15
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ARGUMENT

A The national fraternity controlled pledging at the chapter level and
knew the dangers presented when hazing is incorporated into pledging, and
specifically encouraged the Mom and Dad’s Night at issue here. Its conduct
violated the public policy underlying the Hazing Act and made it legally
responsible for injuries resulting from the hazing.

Standard of Review

Review of an order dismissing a cause of action under Section 2-615 is-
de novo. Doe ex rel. Ortega -Piron v. Chicago Bd of Educ., 213 Il 2d 19, 24,
-820 N.E.2d 418, 421 (2004) The court accepts all well pleaded facts as true
and draws all reasonable inferences in favor of the plaintiff. Dismissal of the
complaint can be affirmed only if it appears that the plaintiff could not
recover under any set of facts. Platinum Partners Value Az'bitz"ag@ Fund,
Ltd. P’ship v. Chicago Board of Options Exchange, 2012 IL App (1st) 112903,
€112, 976 N.E.2d 415, 420-21. This standard of review applies to each of the
two issues.

Argument

Responsibility for the consequences of illegal and life endangering
fraternity hazing should extend upstream to all in the organization who
enable, encourage, and ultimately benefit from hazing. Consgduently, ti_uia
appellate court erred wheh it declined to extend the duty to prevén£ aﬁd

abstain from hazing to the defendant national fraternity.

16



A The national fraternity is liable for the misconduct of its local
chapter and members because the local members were agents of the national.

Although the appellate court found that the complaint’s allegations
showed a duty on the part of the local chapter and its members to the
pledges, the court declined to extend that duty to the national fraternity. The
court reasoned that as a matter of law, the national fraternity’s rule against
hazing meant ifs agents acted outside the scope of their agency when they
conducted the hazing event which resulted in David Bogeﬂberger’s death.
The court consequently concluded that the national fraternity was not leg’aHy'
responsible for the conduct of its members. Bogenberger v. Pi _Kappa Alpha
Corp., Inc., 2016 IL App (1st) 150128, at §42; App. at A54. o

However, we know the national fraternity did not view their chapter
officers’ hazing actions as outside the scope of their agency becausé its‘ motion
to dismiss did not rely on that ground. R. C2945 (v12) (national ﬁot. -tc'a
dismiss). The national fraternity’s motion did not argue that its agents act‘ed
beyond the scope of their authority, nor did the circuit court point to that és a
ground for its dismissal. |

A principal’s rule does not automatically shield it from
liability for an agent's violation of that rule.

No case law gives a principal automatic immunity for an agent’s
conduct if the agent’s conduct violates a rule enacted by that prinéipal nor did
the appellate court cite such a case. It relied only on Adames v. Sheahan, 233

I 2d 276, 298, 909 N.E.2d 742, 754-55 (2009), where a sheriffs son

17



accidentally shot his friend with his father's service weapon. The agency
issue was whether the sheriff was acting within the scope of his employment
when he stored the weapon at home, in which case respondeat superior
applied to the plaintiff's action against the Cook County Sheriff.

The court first noted that a principal can be liable for an agent’s
conduct even where the agent acted willfully or criminally. Id. at 298, 909
N.E.2d at 755. It ultimately found that the sheriff's deputy was not required
to own a weapon or carry ohe whiie off duty or even while on duty. There was
no connection between his job and having the weapon at home. Having a.g.;lﬁ
at home was for his personal purposes rather than being motivéted by a
desire to serve his employer. Jd. at 303-04, 909 N.E.2d at 735-36. Under
those particular facts, the deputy was not acting within the scope of his
employment |

Notably, the court acknowledged that summary judgment is generaily
inappropriate when the scope of employment is at issue. fd at 305-06, 909
N.E.2d at 737. That guideline is even more appropriate in situations like this
where the question is simply whether the complaint states a caﬁse of acti.on
for conduct of an agent. That case had nothing to do 'with fraternitj
responsibilities and its facts are vividly different. More critically, it did not

hold that an act by an agent that violates a principal’s rule automatically

- falls outside the scope of the agency.
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Such a rule would not make sense because as the Adames court
recognized, determining the‘scoﬁe of an agent’s authority requires weighing
three different factors. Id. at 298-99. It is for that reason the Restatement
specifically provides that even an act specifically forbidden by the employer
may be within the scope of the employment. Restatement (Second) of Agency,
§230. That rule is dispositive here and fatally undercuts the court’s
reasoning on this issue. |

—— . The national’s rule was vitiated by its own conduct.

Even if that were not the law, the existex.lce of a rule against hazmg
could not protect the principal where, as here, the rule was not only ﬁot
enforqed but the national derliberately' disregarded its own rule. Pléintiff
gharged that despite the rule against hazing which the national fraternity

held out for public consumption as its official policy, it instead encouraged

- pledge hazing events where pledges were required to consume dangerous

levels of alcohol as a prerequisite to admission. The national did that
because such events ultimately brought in revenue. App. at Al14 (110). In
fact, the national went even further. The fraternity told pledgeé tﬁat
partiéipation was a condition for membership, something the pledges beIieve‘d_
carried a valued social status on their campus. App. at A21 (15). |
The national's role in such events is seen in the actioné of its
employees who told chapter members that such nights were good for boi:h

pledge retention and member retention. They encouraged members to hold
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such hazing events as part of the pledging process. App. at A4 (Y2).
Defendants believed the event would improve the retention rate for pledges,
which in turn would benefit the entire fraternity organization. App._ at A6
(Y14). The national also encouraged local chapters to hold Greek Mom and
Dad’s Night functions because such events were believed to result in
increased member retention as well. App. at A14 (§10 (f)).

The fact that a principal had a rule barring some specific conduct like
this hazing does not end an inquiry into whether the party enacting the rule
18 nonetheless respons1ble for that conduct where the principal does not
enforce the rule or the rule is negated by the principal's actual conduct
Hamrock v. C’onso.bdated Raz] Corp., 151 Ill.App.3d 55, 63-64, 501 NE 2d
1274, 1279-80 (1986). There, a railroad rule barred certain conduct by its
switchmen and conductors.

The railroad argued that its rule was dispositive of the worker’s claim
that working conditions caused his accident. The railroe.d reasoneddthat the
worker was solely responsible for his injury, as a matter of Iasv,:beceuse he
was violating the rule when he was injured. However, the worker introduced
evidence that the custom and plractice there was to perform the task just_ as
he was doing, contrary to the written rule. He drgued that the railroad could
Ebe liable because it knew or should have known that the rule was being

honored only in the breach.
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The Hamrock court agreed that whether the rule or custom controlled
in that situation was for the finder of fact. A custom and practice might well
defeat the rule. The same reasoning applies here. Where the custom and
practice of holding such pledge hazing events is not only known but
encouraged by the national fraternity, the national's “rule” against such
hazing should not shield them from legal responsibility for the consequences
of such events. They should ﬁot be able to argue that their local agents acted
beyond the scope of their authority when the national itself led local members
to believe the rule against hazing was nothing more than window drt.a_ssing..

The national fraternity knew of this event. B

Plaintiff also emphasizes that this event was not localized or uni(-lue 80
that it might have been a variant from normal practices of members of Pi
Kappa Alpha’s national system, and thus not foreseeable at the national
level. Plaintiff alleged this Mom and Dad’s Night was sponsored by varioﬁs
chapters, with the plural showing this was a widespread national ﬁrogram
and national problem. If plaintiff can prove a national problem, that would
be even more evidence that the national fraternity was or should have been
aware of the problem if it had made any reasonable effort to look at the
functioning of their lo¢al chapters. App. at A4 (f1). After all, as note(i abov‘e,
the national sent its representatives for week long on-site visits where the

consultant’s purpose was to investigate every aspect of the local operation.
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If plaintiff can ultimately prove the national fraternity -either
encouraged or knew or should have known of this hazing event, the natid_nal |
would have had actual or constructive notice and the continuing use of this
pledge event would be foreseeable to it. The latter type of notice is analogous
to the constructive notice that occurs when a foreign object is on a store’s
floor for sufficient time to give management notice of its presence. Doncho v.
O'Connell’s, Inc., 13 111. 2d 113, 118, 148 N.E.2d 434, 437 (1958).

Here, as noted, the national sends its investigators on week long visits.
App. at A11 (13). It is difficult to believe an event like this could escape their
notice. After all, the national fraternity’s consultants would havé beéﬁ
checking for hazing because they knew hazing and especially hazing in
fraternities continues to be a. sérioﬁs commuﬁity issue. That is céﬁméﬁ~
knowledge. See, e.g., MNational Hazing Prevention Week Resource and
Planning Guide, hazingprevention.org, with a summary description Vof" the
problem at 13 (last visited 11/30/16). In fact, the national partnered with
Hazing Prevention Org. Www.pikes.org/health-and-safety/anti-hazing. |

In these circumstance, claiming lack of knowledge of their agénts’
conduct is the equivalent of looking but not seeing, described in automobile
litigation. Mort v. Walter, 98 I1l. 2d 391, 398, 457 N.E.2d 18, 22 (1983). In
that situatic;n, not looking is not an excuse for not seeing or not knowing.' It
is the equivalent of winking at something illegal, as where police officers

wink at illegal gambling by pretending not to notice it. Application of that
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concept is particularly appropriate in a scenario like this where the matter is
still at the pleading stage. The court should consider that ‘plaintiff was
denied further discovery. That in turn would have led to more specific
information about what the national knew or should have known about the
behavior of its agents and when it should have known.

The fraternity’s agents acted within the scope
of their authority.

Further, the members acted within the scope of their authority, or at a
minimum the complaint’s allegations showed there will be a querstion of fact
in that regard. An agent acts within the scope of their authority if he ér'she
is engaged in an éctivity' assigned by the principal or “is doing anything that
may reasonably said to have been contemplated as a part of that activity
which benefits the principal. It is not necessary that an act or failure to act
must have been expressly authorized by the princip-al”. IPI 50.06.

The agent's authority may be determined by what pefsons of
reasonable prudence ordinarily familiar with business practices and dealing
with the agent might rightfully believe him to have on the basis of the.
principal's conduct. FElmore v. Blume, 31 Ill. App. 3d 643, 647, 334 N.E.2d
431, 434 (1975). Another court summarized the rule_ more simply. The
question is whether the purported agent was doing what he or she was
employed to do or was instead engaged in a personal frolic. City of
Champaign v. Torres, 346 Ill. App. 3d 214, 217, 803 N.E.2d 971, 973-74
. (2004) (analyzing a police officer’s actions). |
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At least one court has addressed the specific scope issue here, agreeing
that fraternity members carrying out the pledging process acted within the
scope of their authority. Ballou v. Sigma Nu General Fraternity, 291 S.C.
140, 352 S.E.2d 488 (Ct.App.1986). The local fraternity there held what the
court termed an informal initiation party c;allled hell night to conclude hell
week. Iq’. at 132, 352 S.E.2d at 491. Like this case, pledge attendance was
mandatory. The court noted you could become a fraternity member only by
joining a local chapter, the local chapters initiated new members, and by
initiating new members the local chapter was accomplishing the purpose of
the national fraternity. In fact, the court pointed oﬁt that introduction of new
members is the lifeblood of such organizations. The court consequently held
that members acted within the scope of their authority when the& coﬁducted
hazing which ledAto a pledge’s death from alcohol induced aspiration. Id, at
152-53, 352 S.E.2d at 496.

Here, plaintiff alleged that the pledging event, including its h-azin.g
component, was carried out by local membt_ars as part of a pledging procéss
confrolled exclusively by the national &aternity for its benefit and as part of
the national’s business plan. Everyone involved believed hazing was good for
‘pledge retention and even member retention, and that in turn wouldr increase
the national’s dues income. In that scenario, how could it be said that locéi
fraternity members were no.t acting as agents of the national. They Weré

surely not engaged in a personal frolic, at least not as a matter of law. The
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situation is somewhat analogous to that in Lawlor v. N. Am. Corp. of Illinois,
2012 IL 112530, § 46, 983 N.E.2d 414, 428.

In Lawlor, there was no direct evidence the defendant knew its
investigators would use improper means to obtairg phone records.- The court
nonetheless said a jury could reasonably infer the defendant knew improper
means would be used when it assigned the task to the investigators because
it knew or should have known the method used by the investigators Qas the
likely means for obtaining the records. Here, a jury could infer that the
national knew or should have known its local members would use a method
of pledge recruiting endorsed or at least tolerated by the national to fulfill the
goal of obtaining new members imposed on the local by the national.

Because the members were carrying out the national’s goal, they actéd
within the scope of their authority. The allegations were thus sufficient fo
show that the national fraternity is potentially legéﬂy responsiblé for the
misconduct of its local chapter and its members. The court érféd whenlt
held that the fraternity members acted outside the scope of their authority.

C’ontfa:y authority ignores the ready foreseeability
of hazing and its consequences.

There is contrary authority as to liability on the part of a national
fraternity for the conduct of its members, but close reading of such cases
shows they run contrary to thé thread of responsibility found in similar
Illinois agency cases. Colangelo v. Tau Kappa Epsilon Fraternity, 205
Mich.App. 129, 517 N.W.2d 289 (1994) reflects the attitude underlying such
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pro-fraternity rulings. There two persons left a fraternity party drunk,
driving separate cars, each of which struck the same pedestrian. The court
does not specifically say whether the two drivers were members but appears
to have assumed that fact. The plaintiff claimed the national fraternity had a
duty to supervise the members for the protection of third parties.

The case is readily distinguishable because there was no issue about
pledging or mandated drinking. However, the court's statements in its
analysis are instructive because they exemplify the attitude exhibited by
courts which have reacted negatively to hazing claims. Their reasoning
demonstrates the logical pitfalls in the arguments against impos.ing a duty on
the national.

The Colangelo court first said it was “questionable” whether it is
foreseeable that an underage person would drink to excess at a fraternity
party and drive away. [d, at 133, 517 N.W.2d at 201. It did not think: a
national fraternity could foresee that “sequence of events”. That view is
remarkably obtuse. Simply reading the many fraternity party injury cases,
brought under various theories, would have shown that court what has
always been obvious to the rest of the world. As Hazin;g Prevéﬁt Org
stresses, the risk of such conduct is constant and high.

That court did agree the “degree of certainty of harm is unquestionably
high”, but remarkably concluded that the risk of harm would not be changed

if it placed a duty on the national for the conduct of its members. /d. at 133-
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34, 517 NW.2d at 291. It essentially reasoned that national fraterﬁities
would ignore a duty imposed on them by the law. That is not logical.

Then, in a “moral blame” analysis, the Colangelo court concluded the
national fraternity owed no duty because it was the least blameworthy. The
court at one point did recognize the obvious when it agreed that holding the
national fraternity liable would be a good thing because it would prevent
future harm (éontrary to its immediate prior reasoning set out above). Id. at
135, 517 NW.2d at 292. Finally, it said imposing a duty on the national
would require it to maintain continuous contact with each chapter to check
daily activities. That is-a good example of a misuse of reductio ad absurdum
because all that the law would require of the national would be a reasoﬁaﬁle
effort to control and direct the lécal. No oné would expect it to check daily.

That case makes an easy target because it did not contain .a]legatioﬁs
of hazing or direct national involvement, but plaintiff points to it for its
instructive value. The court will find many of those same exaggerations in
other cases antagonistic toward claims against national fraternities for
injuries caused by their members during hazing events.

B. The national fraternity 1s directly Iliable for endorsing and
encouraging pledge hazing. '

Plaintiff also alleged the national fraternity was directly liable for its
affirmative conduct in encouraging hazing and failing to properly control its
local chapter. The appellate court declined to find any duty on the national
fraternity for its direct conduct. Opinion at §945-47; App. at A54-A55.
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The court implicitly accepted that the national fraternity could foresee
both pledge hazing and its consequences. And the court did not quarrel with
the likelihood of injury if no duty was imposed, presumably because the
likelihood of injury from hazing is obvious. That is why at least 44 states
have laws barring hazing. Hazingprevention.umd.edu/HazingPreven-
tion/HazingStatistics.aspx, citing Alfred University Study, Drs. Pollard and
Allen, et al., (1999).

However, the court ruled that the national fraternity’s rules did not
establish control over its members because the rules did not shovs} thc;,
national had direct supervisory authority over how its agents accomphshed
their tasks. Op at 746; App. at A55. The court said the national d1d not-
have the right to control the activities used by local chapters durmg the
pledging process. The court concluded that without such specific control, it
would be unduly burdensome to place a duty on the national fraternity. dp.
at §47; App. at A55.

Plaintiff disagrees with the finding that the national fraternity iacked
sufﬁcient control over its local chapters, but more importantly points out thét
such control is not even a factor in determining the sufficiency of a direcﬁ
hability claim against the national. The appellate court erred when 1t used
control as a criterion for determining whether to impose a duty for direct
negligent conduct. As noted, it said lack of control meant the national would

be unduly burdened. The court incorrectly used a “test of agency” to examine
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the national’s right of control and wrongly relied solely on an agency based
case for its rejection pf a duty for the national’s direct misconduct. /d. at 1[46;
citing Anderson v. Boy Scouts of Am., Inc., 226 I1l. App. 3d 440, 443-45, 589
N.E.2d 892, 894-95 (1992), a case expressly limited to vicarious liability.
Control is not the relevant test where a party’s own conduct is alleged to have
caused injury.

The relevant question in direct neg]igence is whether the allegations
could “reasonably lead a jury to conclude that the national fraternity
encouraged and ratified the Mom and Dad’s Night pledge hazing évent.
Courts have not hesitated to place a duty on national fraternities_to refr_ajq
from encouraging an_d directin_g local chapters to engage in haéing. The
direct liability scenario against the national here is simiiar to the situ‘atio-n
addressed in Ballou v. Sigma Nu General Fraternity, 291 S.C. 140, 146, 352
S.E.2d 488, 492-93 (Ct.App.1986), cited above. There, a jury returned a.
verdict for the plaintiff and against the national organization in very similér
circumstances involving hazing, even where the conduct was not subject to aﬁ
antihazing law as in Illinois. The reviewing court had no difﬁcuity in finding
a jury question as to whether the nati.onal fraternity acted negligently.

The separate agency based claim was dealt with above. This otﬁer
part of plaintiffs claim is premised on the national’s direct involvement in
pledging and its implicit encouragement of hazing. It is analogous to the

corporate conduct at issue in Forsythe v. Clark USA, Inc, 224 11l. 2d 274,
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290, 864 N.E.2d 227, 237 (2007). This Court there found that a parent
corporation could be directly liable for a subsidiary corporation’s safety
deficiencies where national mismanagement of the subsidiary’s budget,
accompanied by negiigent direction, led to workplace injuries.

Here, the national fraternity runs a national operation, retaining
control over all the elements of its college oriented “business”. The national
organizes and promotes membership in local chapters like Eta Nu and
regulates them. App. at A5 (1), A1l (4). It pro'motes and recruits members
for all its chapters. App. at A9 ({1). The national directs the 1oca1 chaptérs
to initiate pledges into the Pi Kappa Alpha organization. App. at A12 (ﬂé). I-—t
requires local chapters to adhere to the fraternity constitution, the fraternity
risk assessment policy, and the fraternity pledge manual. App. at A10 ().
It also has authority to control local chapters because it has the power to
expel or discipline chapters for violating national fraternity ruleé, and that
extends so far as to prohibit pledging activity. App. at A10 (12).

To géin information as well as guide and assess its local chapters’
activities and operations, the national annually sends its chapter consultants .
on week long visits to each chapter. App. at A1l (§3). The consultants
analyze chapter recruitment performance and risk awareness educétion. Id
As a result of such reports, the national knew the Eta Nu chapter had no
continuing risk education program or any risk awareness program. Jfd. Their

consultants advised the national that Eta Nu had a reputation as a fraternity
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of meatheads, information that should suggest this was just the kind of
chapter which would take the implicitly approved hazing to an extreme. /d.

The national fraternity is supported by fees collected from local
fraternity chapters, deriving seventy-five percent of national group income
from undergraduate member dues. App. at A12 (15). Local chapters were
aware their good standing witfx the national depended oﬁ continuing and
increasing those dues. App. at A12 (§5). The national was aware, by way of
~the chapter consultant, that Eta Nu for three years had not provided risk
awareness education to its members and had no risk management committée
or plan. App at A1l (13). The national’s rules require the latter, at least on
paper. The idea of risk awareness education is to ensure that members
understand the restrictions against hazing and the risk of injury ori déafh
from hazing, and presumably to show members that the national meani': what
it said by its rules against alcohol and hazing.

Plaintiff's complaint described a national organization that was in full
control of local chapters, knew or should have known this kind pf alcohol-
based Mom and Dad’s Night hazing was an ongoing problem, and yet not oniy
allowed but encouraged it. Because of that direct action, the national
violated the duty it owed to its pledges.

The court below also performed the traditional duty anaiysis -to
determine whether the national fraternity’s own conduct violated a duty

owed to its pledges. However, in doing that, the court overlooked that the
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legislature already imposed such a duty. The Hazing Act provides that a
person commits hazing when he or she knowingly requires any harmful act
by a college student for the purpose of admission into an organization
associated with that institution. 720 ILCS 5/12C-50, formerly 720 ILCS
120/5. The legislature considered such conduct sufficiently serious to make it
a felony offense if it results in great bodily harm or death, as occurred here.
720 ILCS 5/12C-50. The legislature presumably created sanctions because it
recognized that -the special factors at play in such scenarios satisfied the
parameters for finding a duty on the part of all involved.

The complaint’s allegations show a duty on the part of the natlional
under the traditional duty analysis. To determine whether to impose ci_\(il
liability, courts look to foreseeability, the likelihood of injury, the magnitﬁde
of the burden of guarding against the injury, and the consequences of placing
the burden on the defendant. Quinn, supra, at 235, 507 N.E.2d at 1196,
citing Lance v. Senior, 36 I11.2d 516, 224 N.E.2d 231 (1967).

Foreseeability is obvious. This type of incident, where pledges suffer
injufy as the result of coerced physical coﬁduct, has been a historic problem
for fraternities and sororities. For example, see The Dark Power of
Fraternities, Caitlin Flanagan, The  Atlantic, March | 2014;
theatlantic.comfeatures/archive/2014/02/the-dark-power-of-
fraternities/357580 (last visited 7/17/15); R. C3968 (describing nationwide

problems at a large fraternity). Comnsequently, no national fraternity could
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reasonably claim that hazing by its local chapter during the ple'dging-process
was not foreseeable, especially in light of the allegations that the national
initiated the hazing by promoting Mom and Dad’s Night aé an effective
recruiting tool. Indeed, no defendant contested such foreseeability.

As to the likelihood of injury, coercing consumption of alcohol at
potentially fatal levels is surely likely to lead to injury, thus satisfying that

criteria. The various cases cited below by both sides were all filed precisely

because of the life threatening impact of such extreme conduct by a local =

chapter and fraternity members.

As to the fhird factor or criteria, no real burden can _resuif frop:;
requiring a national fraternity and its members to _refrain from and gﬁar&
againsf hazing because such a r-l-lle would sin;ply' require them to (I)bey"the
law. Obeying the law can never be a burden, much less an unreasonablé one.

The court below cited Kabel for the proposition that imposing a duty
would be unrealistic where the nationai did not have the ability to contr61
day to day fraternity activities. Opinion at Y47, citing Rabel v. Illinois
Wesleyan University, 161 Ill.App.3d 348, 360-61, 514 N.E.2d 552, 560-61
(1987). However, that case is not apposite because that court' addresséd onlj';
a claim against the school, not the national fraternity. The defendant
university exercised none of the aspects of control alleged in this casé.

Neither was there any allegation that the school implicitly sanctioned and

33


http:Ill.App.3d

encouraged hazing for its benefit, again unlike the allegations against the -
national fraternity here. |

- Rabel is also distinguishable because the plaintiff alleged the school
should have protected her,? Wheréas plaintiff here alleges the national
fraternity directly caused the injursr. It is also telling that the Rabel court l
was addressing only a claim against the school because the national
fraternity had settled the hazing claim against it. Although the opinion does
not-—specifically’ state the outcome of the national fraternity’s motion to
dismiss the claim against it, it appears the trial court must have denied that
motion because otherwise there would_have been no claim for the national
fraternity to settle.

Finally, as to the fourth criteria, the only consequen.ce of finding a duty
on the part of the national not to haze underclassmen pledges with alcohol
would be to save lives and preserve the dignity of the institutions involved.
That is not an adverse consequence.

In closing this point, plaintiff points out that the Haben court
presciently noted, albeit it in a different context, that- the Hazing Act does not
differentiate between individual members and the organization itself. Habén
v. Anderson, 232 I1l. App. 3d 260, 267, 597 N.E.2d 655, 659-60 (1992). Here,

the organization in reality consists of the local chapters and the national

2 A fraternity pledge physically picked the plaintiff up and carried her as part of a hazing
event, and she was seriously injured when the pledge tripped and fell.
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fraternity, and logically all of them should equally bear legal responsibility

for their misconduct.

II.  Plaintiffs complaint stated a cause of action against the nonmember
sorority women participating in the hazing. The court erred when it ruled
that nonmembers did not owe a duty because they were not part of the
process of determining whether pledges would be invited to become members.

The court below declined to find a duty as to the nonmémber sorority
women participating in the hazing only because they did not have authority_
to dete;'mine who would become fraternity members. Opinion at 148; App. at
A55. If nonmembers did not vote on pledge membership, the court asked how
they were in position to requiré pledges to drink to intoxication as a
prerequisite to membership. It noted that it found no language in Haben or
Quinn extending the duty to this class of persons, but of course there was nd
such language there because this issue was not raised in either of those cases.

As exﬁlained in the Facts, fraternity members recruited women from
local sororities to help carry out the Mom and Dad’s Night hazing event.
App. at A31-A32 (Y1), A33 (16). The nonmember participation was not
unwitting; they knew this was a pledge event and knew the goal was to make
the pledges drink until they were intoxicated. They were active participants;
not bystanders, in that they asked questions and encouraged drinking. Their
conduct included hectoring and humiliating the pledges, all designed to
coerce the pledges to drink the alcohol poured by these very defendants. Thé

sorority members also knew participation was a prerequisite to fraternity
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membership. App. at A32 (Y3). The only distinction from the other
defendants was that these defendants were not fraternity members.

The latter is a distinction without a difference. The Hazing Act’s plain
language is broad and its application is not limited to members. It penalizes
the conduct of any “person” who commits hazing, without limitation on the
nature of that person’s status or reason for involvement in the hazing. The
statute’s only limitation is that hazing must occur in the context of an
educational institution, as it did here, and that the purpose of the hazing was
to secure admission into the group responsible for the hazing, again as was
the case here.

As to what it means to “require” participation in the hazing, “require”
has several definitions, many quite broad. Require means to simply ask or
request, or to call for as suitable or appropriate. Webster's Third New
International Dictionary. Thus, anyone urging a pledge to act dangerously as
a part of hazing is knowingly requiring that person to perform some act for

the purpose of admission to the group.

entitled to vote on admission or that the putative defendant must personally
know the act they are encouraging is a prerequisite for admission, although
the latter was true here. Simply put, a person sued is potentially liable if he
or she knowingly requires a dangerous act to be performed by someone

seeking membership in a fraternity or sorority. That is what both members
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and nonmembers did here when they participated in the event by specifically
bullying the pledges to drink what defendants had to know were dangerous
amounts of alcohol. |

The scope of the Act can be illustrated by a hypothetical where only the
fraternity officers tell a pledge that certain conduct is required for admission
and then tell other members to carry out that hazing. In that scenario, could

the members carrying out the hazing avoid liability by arguing that although

they knowingly required the pledges to perform the dangerous conduct, they

did not know the conduct was a prerequisite to admission? Surely if the
legislature intended such a limitation, it would have said so. |

In addressing the scope of the Hazing Act, the overriding rule is that
courts are to give effect to the statute’s -piain language. Murray v. ijcago
Youth Ceﬂtez.', 224 I11.2d 213, 864 N.E.2d 176, 189 (2007). The legislative
intent should be sought primarily from the language used in the statufe.
Bonaguro v. County QOfficers Electoral Board, 158 111.2d 391, 397, 634 N.E.2d

712, 714 (1994). There is no language in this statute exempting from its

__reach any particular class of persons participating in the hazing, including

nonmembers, or any language requiring that a defendant must be a member
of the organization. Consequently, the court erred when it determined that

nonmembers owed no duty to the pledges.
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CONCLUSION

For the reasons stated, plaintiff Gary Bogenberger, as special
administrator of the estate of David Bogenberger, deceased, requests that the
part of the opinion below affirming the dismissal of national organizations Pi
Kappa Alpha International Fraternity and Pi Kappia Alpha Corporation and
the nonmember participants be reversed and that this matter be remanded
for further proceedings. In the alternative, plaintiff requests that those parts
of the ordér and judgment be vacated and that the matter be remanded for

further discovery before motions to dismiss are considered.
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IN THE CIRCUIT COURT OF C

o mel

OOK COUNTY ILLINOIS

COUNTY DEPARTMENT, LAW DIVISION

GARY L. BOGENBERGER, as Special
Administrator _ol' the Estate of DAVID R.
BOGENBERGER, deceased,

PhaintifT,
Vs,

Pl KAPPA ALPHA CORPORATION, Inc.,
‘A Farvign Corporation, PI KAPPA ALPHA
INTERNATIONAL FRATERNITY, an
Unincorporated Association, ETA NU
CHAPTER OF PI KAPPA ALPHA
INTERNATIONAL FRATERNITY
AT NORTHERN ILLINOIS, an Un-
Incorporated Association, ALEXANDER
M. JANDICK, individually znd as an Officer)
of ETA NU CHAFTER OF PI KAPPA }
ALPHA INTERNATIONAL FRATERNITY )
AT NORTHERN ILLINOIS UNIVERSITY,)
JAMES P. HARVEY, individually and as
an Officer of PI KAPPA ALPHA ETA
NU Chapter, OMAR SALAMEH, individ-
ually and as an Officer of P KAPPA
ALPHA ETA NU Chapter, PATRICK W.
MERRILL, individually and as an Officer
of ETA NU CHAPTER OF PI KAPPA .
ALPHA INTERNATIONAL FRATERNITY
. AT NORTHERN ILLINOIS UNIVERSITY, )
STEVEN A. LIBERT, individually and as )
an Officer of P1 KAPPA ALPHAETANU )
Chapter, JOHN HUTCRINSON, individually)
Aad as Officer of P1 KAPPA ETA KU )
Chapter, DANLEL BIAGIN, individually
and as an Officer of PI KAPPA ETANU )
Chapter, MICHAEL J. PHILLIP, Jr., )
THOMAS F. COSTELLO, DAVID R. }
)
)
)
1

)
)
)
}
)
)
)
)
)
}
)
)
)
)
)
)

et At gt Nt ¥ gt ent

SAILER, ALEXANDER D. RENN,
MICHAEL A. MARROQUIN, ESTEFAN
A.DIAZ.HAZEL A. VERGARALOPE,

No. 2013 L 001616
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MICHAEL D. PFEST, ANDRES J. )
JIMENEZ, Jr., ISAJAH LOTT, ANDREW )
W, BOULEANU, NICHOLAS A. SUTOR, )

NELSON A. IRTZARRY, JOHNNY P. )
WALLACE, DANIEL S. POST, NSENZI K. )
SALASINI, RUSSELL P. COYNER, )
GREGORY PETRYKA, KEVIN ROSSETTI,)
THOMAS BRALIS, ALYSSA - )
ALLEGRETTI, JESSICA )

ANDERS, KELLY BURBACK, CHRISTINA}
CARRISA, RAQUEL CHAVEZ, LINDSEY )

FRANK, DANIELLE GLENNON, )
KRISTINA KUNZ, JANET LUNA, }
NICHOLE MINNICK, COURTNEY }

ODENTHAL, LOGAN REDFIELD; KATIE )
REPORTO, TIFFANY SCHFEINFURTH, )
ADRIANNA SOTELO, PRUDENCE )
WILLRET, KARRISA AZARELA, MEGAN)
LEDONE, NICHOLE MANFREDINI, )
JILLIAN MERRIL., MONICA SKOWRON )
and PIKFE ALUM, L.L.C,, ' )
)

- Defendants. - S
FI¥TH AMENDED COMPLAINT
Phaintiff GARY L. BOGENBERGER. a5 Special Administrator of the Estate of David R.
Bogenberger, deceased, complaining of defendants P KAPPA ALPHA CORPORATION, INC.
a Foreign Corporation, Pl KAPPA ALPHA INTERNATIONAL FRATERNITY, an
Unincarporated Association, ETA NU CHAPTER OF P KAPPA ALPHA INTERNATIONAL
FRATERNITY AT NORTHERN ILLINOIS UN[VERSI' TY. a Voluntary Unincorporated
Association (alse known as “Pi Kappa Eta Nu™) {coflectively "Pi Kappa Alpha fratemity™),
ALEXANDER M. JANDICK. individually and as an Officer of ETA NU CHAPTER OF PI

KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS
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UNIVERSITY, JAMES P, HARVEY, individually and as an Officer of PI KAPPA ALPHA
ETTA NU Chapter, OMAR SALAMEH., individuaily and as an Officer of ETA NU CHAPTER
OF PI KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS
UNIVERSITY, PATRICK W. MERRILL, individually and as an Officer of ETA NU CHAPTER
OF Pl KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS
UNIVERSITY, STEVEN A LIBERT, individually and as an Officer of ETA NU CHAPTER OF
Pl KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS
UNJIVERSITY, JOHN HUTCHINSON, individualty and as.an Officer of ETA NU CHAPTER
OF PI KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS
UNIVERSITY, DANIEL BIAGIN], individually and as Officer of PI KAPPA ALPM E‘TTA )
NU Chapter, MICHAEL J. PHILLIP, Jr.. THOMAS F. COSTELLO, DAVID R. SA[LER |
ALEXANDER D. RENN, MICHAEL A. MARRQQUIN, ESTEFAN A. DIAZ, HAZ EL A
VERGARALOPE, MICHAEL D. PFEST, ANDRES IIMENEZ, Jr., [SAIAH LOTT, ANDREW
W. BOULEANU, NICHOLAS A. SUTOR;, NELSON A. IRIZARRY, JOHNNY P. WMCE.
DANIEL S. POST, NSENZI K. SALASINI and RUSSELL P. COYNER, GREGORY o
PETRYKA, KEVIN ROSETTI, THOMAS BRALIS, ALYSSA ALLEGRETTI, JESSICA .
ANDERS, KELLY BURBACK, CHRISTINA CARRISA. RAQUEL CHAVEZ, L!NDSE‘IF

FRANK, DANIELLE GLENNON, KRISTINNA KUNZ, JANET LUNA, NICHOLE MINNICK.

COURTNEY ODENTHAL, LOGAN REDFIELD, KATIE REPORTO; TIFFANYW - m——— - -

SCHEINFURTH, ADRIANNA SOTELO, PRUDENCE WILLRET, KARISSA AZARELA
MEGAN LEDONE, NICHOLE MANFREDINI, JILLIAN MERR[I., MONICA SKOWRON and

PIKE ALUM. LLC, states:
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STATEMENT OF FACTS

1. »Mom and Dad's Night", also known as “Creck Family Night, is a common
fraternity pledging activity practiced in the same or similar forms by chapters of the Pi Keppa
Alpha organization and other fratemnities and sororitics throughout the country;

p3 Upon information and belicf, presently unknown employees or agents of Pi
Kappa Alpha Corporation, Inc.. and/or Pi Kappa Alpha International Fratemity told presently
un]mc;wn ;)fﬁce:s Mor active members of the Eta Nu Chapter of Pi Kappa Alpba at Northern
Mlfinais University thar “Greek Family Nights™ were “good for pledge and member retention™,
and thus encouraged officers and members of Eta Nu to hold such cvents as a part of Eta Nu's
pledging process.

3 “Pledging” in the context of fraternity membership arc a scrics of events ocourring
over several weeks calculated to familiarize active members of the fratemity with potential new
members, commonly known as “pledges”. before voting whether each pledge would be accepled
and initated into the fraternity.

4, Upon information and blief .on October 29 or 30, 2012 presemly mllmown
executive fratemity officers, members of the Pledge Board and active fratcrnity members of Pi

- Kappa Alpha Eta Nu at Northemn Hlinois University, DeKalb, Hlinois met and approved and

~ adopted a ptan for 2 “Mom and Dad’s Night™ plodge event to be held at the Pi Kappa Alpha Eta — -

Nu fratemity house on Thursday, November [, 2012;
5 The plan destgnated scven rooms in the fraternity house to which two or three

*Greek Couples™ would be assigned to ask pledges various questions and gave the required



http:blief.on

aleohal;

6. The plan called for the pledges to be divided into approximately seven groups of
two or three pledges to be rotated from room to raom every ten mimscs;

7. The plan also called for most if net 2l of the pledges would become unconscious
and that certain areas of the fraternity were designated as place 10 put insensate pledges:

8. - Further, it was called for such insensate pledges would be checked periodically
and that their heads and bodies woutd be placed and kept so thai they would nat choke on their
vomit; - |

' According to the plan for “Mom and Dad’s Night”, executive fratemity officers,
active members and panticipating women would not have to drink alcohol during “*Mom and
' Dad™s Night”;

10.  Exccutive fratemnity officers kept breathalyzers and used them to measure and
monitor the blood alechol content of the inscasate pledges;

11.  Upon information and belief .pledges, including plaintiff*s decedent David R.
Bogenberger, were told by presently unkriown exccutive officers of Pi Kappa Alpha Eta Nu,
Pledge Board members, event planncrs and active membets engaged in planning “Mom and
Dad's Night™ that attendance and participation was a mandafory pre-requisite to active
membership in the fraternity and that they would be required to drink cxcessive smounts of
alcohol during the event;

12.  Pledges, including plaintiff's decedent David R. Bogenberger, were told by
precently unknown executive offieers, Pledge B(;ard members and sctive ftatemity members to

dress formally and report to the fratemity house at 7:30 PM on November 1, 2012,
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13.  The pledges including plaintiff*s decedent David R. Bagenberger, were toid by
presently unknown cxecutive officers, Pledge Board membets and active fratemity members that
the purpose of "Mom and Dad’s Night™ was to léamn who each pledge’s Greek Mother and |
Father were, and to encourage the development ofmmloriné relationships with them;

14.  Upon information and belief, executive officers of the fratemity, pledge board
members, event planners and active fratemity raembers felt that “Mom and Dad's Nigﬁt" would
improve the fratemity's retention of pledges as active members, thereby bencfitting the entire Pi
Kappa Aipl':a organization through increased income from member ducs;

5. Upon information and belief, at the October 29 or 30, 2012 Eta Nu fratemity
mecting where the “Mom and Dad’s Night” was announced, apﬁroved and adopted. presently
unknown executive fraternity officers; pledge board members and event planners sougﬁl
voluntecrs from among active fratemity members for use of their rooms at the fraternity house
for “Mom and Dad's Night™ and ‘assigned two or three active members to each room;

16.  Exccutive fratemity officers, pledpe board members and event planners dxrected
active members to obtain vodka for the pledges to consume during the event and to cénum ..
s0rority women o serve as “Greek Mothers™ For the event;

17, Atthe October 29 or 30, 2012 plinning meeting each active member participating
in “Mom and Dad's Nipht” sclected a pledge for whom he and the designated woman who would
serve as the pledpe’s “Greek Mother and Father"; ,

18.  On'November [, 2012 at approximately 7:30 PM the pledges. including plaintiffs
decedent David R. Bogenberger, arrived at the fratemity house, and were divided into groups of

twa or three and given a list of rooms in the fratemity house to which they were to proceed., in a
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designaied order. for ten minuics in each roomy

19.  Each pledge was given a 4 ounce plastic cup by executive fraternity officers,
pledge board members and event planners which he brought from room to room where it was
filled with vodkn by the active members and womnen in cach room for the pledges to consume as
determined-and required by the active members and women there;

20,  Upon information and belicf, in cach room the pledges were asked questions by
active members and women participants and they then tried 10 determine whether the active
members and women in the particular raom were their Greek Mm;

2!, Upon information and belict, in cach room the pledges were directed and required
to consume and given vodka based on the pledge’s responses to the questions they were asked by
the active members and women in ezch room;

22, Upon information and belief, in-each room, the pledges were asked nonsensical
and personal questions including involving the pledge’s sexual history and prefercnces by active
member and women participants. to which cach pledge responded and was then required and
directed to drink from his 4 cunce glass of vodka; |

23.  Pledges expressing a reluctance to drink as directed and determined by the active
members and women participants were called “pussies™ and “bitches” by active members and
women participating in “Mom and Dad’s Night” until they assented:

~24. . When pledges asked a Greek couple whether they were his Greek parents, they
were told they were not, even when they were, and were then required to drink another 4 ounce
glass of vodka;

25.  Upon information and belicf. each pledge. including plaintiff's decedemt David R.
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Bogenberger, beficved that attending and participating in “Mony and Dad’s Night”, and
paticularly drinking as direct and to excess as directed by active members and women
participants was a required condition to being efected and initiated into membership of the Pi
Ksppa Alpha featemity.

26.  Upon information and belief, at the conctusion of the progression through the
seven designated rooms, cach pledge, including plaintiff’s decedent David R. Bogenberger, had
consumed 3 to 5 plasses of vodka in cach room in approximately an hour and a half

27.  The pledges were thcn'. with assistance from presently unknown active members
and participating women because they were no longer able to walk on their own, taken to the
bascment of the fraternity house where they were totd the identity of their Greek-parents and
were given customized t-shirts, paddles and buckets, decorated by the womert participants, to
vomit in:.

28.  The pledges also vomited on themselves, each other, in rooms and on haliway
floors;

29.  As the pledges began W fose consciousness, they were placed in various
previously designated places in the fraternity house by presently unknown sctive members,
including on the kitchen and hallway floors;

30.  Upon information and belief, Plaintiff"s decedent was placed in-a bed in his Greck
father's room by active member defendant Gregory Petryka whe tried 16 orient his head and
body so that if he vomiled, he would not choke on it:

3. Atapproximately 11:00 PM November 1, 2012, executive officers defendants

Alexander M. Jandick {President of the Eta Nu Chapter) and Patrick W. Merrill of the fratemity
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sent 2 mass text to other officers and active members which read: “[I]f you or any girl you know
has a pic or vid of a passed out pledge delets it immediately. Just do it. From Jandick™;

32.  Upen information and belief. after the pledges had become unconscious and had
been placed in the desipnated areas, as called for by their plan, presently unknown fratemnity
officers and active members checked occasionally on the pledges, including plainriff's decedent,
adjusting the position of the pledges’ head and body so that if he vomited he would fio1 choke;

33.  Upon information and belicf, aftcr the pledges had become unconscious and had
been placcd_iﬁ dc;sgxmgd aru-s, presently unknown ﬁ';ztemity officers -a:;d active members
discussed among themselves whether ta call an ambulance or obtain medical attention for the
unconscious pledges, but decided not to, and further they told others not to call 911 or- seek '-
medical care for insensate pledges; o

34, Contrary to Nor.lhem Minols University i:olicics on parties where alcohlol' '\I.i;as Lo
be served a1 fratemitics and sororities, “Mom and Dad's Night” had not been rcgist‘qe& .\;riih the

Student tavolvement and Leadership Development or otherwise sanctioned by the University.

COUNT]

1. On November 1, 2012, and at all material times hereto, defendant PI KAPPA
ALPHA CORPORATION, INC. was a foreign corporation, and P1 KAPPA ALPIRA
INTERNATIONAL FRATERNITY, was an Unincorporated Associaticn, both engaged m!he
business of organizing, promoting, and tecruiting membership in local Pi Kappa Alpha chapter
fraternities and the national Pi Kappa Alpha oreanization, including the ETA NU CHAPTER OF

PL KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS
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UNIVERSITY, in DeKalb, [Hinois; and, as further part of their business, supervised, advised
required and controlled the activities and conduct of its local Pi Kappa Alpha chapter fraternities,
including the Pi Kappa Eta Nu; including specificaily binding, mandatory and required adherence
to the fratemity Consitiution, Risk Assessment Manual Chapter Codes and its quarterly
publication The Shield and Diamond and TheGarnet and Gold pledge manual,, which among
other things required pledges.to have a minimum high school grade point average of 2.5,
prohibited pledges from wearing pledge pins of another fraternity until he is initiated. requireda
two-thirds of a:;tivc members of thelocal fraternity to accept a pledge as 8 member, cstablidwe& a
Hazing Policy (“No chapter, colony. studén: or alumnus shall conduct nor condone hazing
activities, defined as ‘Any action taken or situtatioin cremed, intentionaly, whether on or off
fraternity premtises, to produce mental or physical discomfon, embarrassmient, hamssment, or
riducle. Such activities may include, but are not Timited 1o the following: Use afalcohal. .. | |
dirccted local chapters to employ certain recruiting techniques, limited and eantrol the use of
fraternity symbols and logos.

2. Through the fratemity Constitution, Chapter Codes, Risk Assessment Manual and
publications such as The Garnet and Gold and The Shield and Diamond defendants PI KAPPA
ALPHA, INC., a forcign corporation, and Pl KAPPA ALPHA INTERNATIONAL |
FRATERNITY, an Unincarporaied Assaciation, had the right and the power to expel. suspend or
place restriciive remedial conditions on continued operations of local chapters without notice or
proof of a violation of any standard, law or rule, and particularty reserved the right ad power to
assist local chapters in the conduct of rush or pledging activities or require alcohol or hazing

education; and further, through the same sources, had the right and power to expel. suspend or

i
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place individual members of local chapters on “alumni status™ withoul notice or proof of &
violation of any standard. law or rule; further, .. P KAPPA ALPHA, INC., a forcign corporation,
and Pl KAPPA ALPHA INTERNATIONAL FRATERNITY, an Unincorporated Association had
the right power and authority to ban and prohibit pledging activities outright at local chapters,
including Eta Nu at Northern [Minois.
3. Through annual Chepter Consultant on site week long assessments of each focal

- operations sought and obtained detailed, granular knowledge about the conduct and operations of
local cht;plm, prep:;'ing detaited Chapter Camultam Reports "mmlyzing each chapters'
recruitment performance, continuing risk awamess education, alumni relations, finacnces,
housing, management, athletics: scholarship, campus involvement, community servioe, public
relations; in particular, defendants Pl KAPPA ALPHA, INC. and P1 KAPPA ALPHA
INTERNATIONAL FRATERNITY. knew through its Chapter Consultant’é reponts that the ETA
NU CHAPTER forat least three years before and on November 1, 2012 that ETA NU
CHAPTER did not provide continuing risk education to members. did ot have a risk awareness
program, had no written.crisis management plan und, upan information and belief, hed no :
functioning risk management commiittee; and further defendants PI KAPPA ALPHA, INC. aﬁd |
PI KAPPA ALPHA INTERNATIONAL FRATERNITY knew, through their Consultant Reports
that Eta Ny had a reputation, stigma and image on the Noﬁhem Ilinois University campus as a
fraternity of “meatheads” and recommended diversifying their activities on campus to developa
more positive image.

4.  On November |, 2012, and at all material times hereto, defendant PI KAPPA

ALPHA CORPORATION, INC.. a Foreign Carporation, and P KAPPA ALPHA

H
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INTERNATIONAL FRATERNITY, an Unincorporsted Associatton were present in and engaged
in the business of organizing, promoting and recruiting membership in local Pi Kappa Alpha
fraternities in Cook County, IHinois, including at Northwestern University in Evanston, Hlinois.
5 On November 1, 2012, and at all material times hereto, defendant P1 KAPPA
ALPHA CORPORATION, INC., a Foreign Corporation, and PI KAPPA ALPHA
INTERNATIONAL FRATERNITY, an Unincorporated Association, were supported by foes
collected by local fratemity chapters, including Pi Kappa Alpha Eta Nu, from fraternity members
and prospective members or pledges: upon information and b;:licf.-dcfmdams Pl KAPPA
ALPHA CORPORATION, INC., a forsign corporation, and P1 KAPPA ALPHA
INTERNATIONAL FRATERNITY. an Unincorporated Association derived at least 75% of its
pross income from undergraduate-ducs and fees and were therefore acutely dependent en
continued and increasing such dues and fees; upon information and belief, officers and active
'memhers of Eta Nu Chapter knew and understood that their continued good standing status 8s a
Pi Kappa Alpha chapter depended on continting and increasing income to the PLKAPPA
ALPHA CORPORATION. INC., 2 foreign corporation, and Pl KAPPA ALPHA
INTERNATIONAL FRATERNITY., an Unincorporated Association in the form of
undergraduate dues and fees; further, Pl KAPPA ALPHA CORPORATION, INC., a foreign
torporation, anc_l Pl KAPPA ALPHA INTERNATIONAL FRATERNITY, an Unincorporated
Association, specifically suthorized, directed, required and empowered its Jocal fratemity
chapters, including Pi Kapps Alpha Eta Nu to collect initistion and ather fecs from fratemity
pledges and to initiatc pledges into the Pi Kappa Alpha organization.

6. On November 1, 2012 and st all material times hereto, defendant PI KAPPA

12
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ALPHA CORPORATION, INC. a Foreign Corporation, and P! KAPPA ALPHA
INTERNATIONAL FRATERNITY, an Unincorporated Association.conducted their business of
organizing, promoting and recruiting membership in Pi Kappa Alpha freternitics and
organization through, among others, ETA NU CHAPTER OF PI KAPPA ALFHA
INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS UNIVERSITY, in DeKalb,
Minois.

7. On November- 1. 2012, plaintiff's decedent David R.. Bogenberger was &

- prospcct;vc mcm&r or.pledge of the Pi Kappa Alpha frat'eﬂ;il;. in D:!(:nib. Illin;ﬁ and was and
required by officers of the fraternity to participate in an initiation ritual at the ETA NU
CHAPTER OF PI KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN
ILLINOIS UNIVERSITY. fratcmity house known as “Mom and Dad’s Night" asa neces.r;ary |
condition and requirement to being accepted for membership in the Pi Kappa Alpha fratemnity
and organization, a valued status at Northemn inois University.

8. Defendant P} KAPPA ALPHA INTERNATIONA FRATERNITY, NC, ;'and pl
KAPPA ALPHA INTERNATIONAL FRATERNITY, an Unincorparated Association owed
plaintiff"s decedent a duty to prevent the foreseeable consequences: of required excessive
consumption of alcahol during initiation ritual, including death,

9, On November 1, 2012, and at all materia] times hereto. there was in force and
effect in the State of 1llinois a certain statute which prohibits hazing, as when “a person comsmits
hazing who knowingly requires the performance of any act by a sudent or other person in 8
school, college, university or other educatianal institution of this State, for the purpose of

induction or admission into any group, organization. or socicty associated or connected with that

13
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institution if (2) the act is not sanctioned or authorized by the cducaiional institution and (b) the
act results in bodity harm to any person.” 720 ILCS 12045.

10.  OnNovember 1. 2012, and at all material times hereto, defendants Pl KAPPA
ALPHA CORPORATION, INC.. n Foreign Comporation, and P KAPPA ALPHA
INTERNATIONAL FRATERNITY, an Unincorporated Association, commined one or more of
the fallowing negligent acts and omissions:

# Permitied and allowed danperous pledge events being
_ undertaken by locat Pi Kappa Alpha chapters, including
Pi Kappa Alpha Eta Nu, which requited excessive and
dangerous consumption of alcohol to the poirit of
insensate iritoxicztion in violation of 720 IL.CS 120/5;

b. Failed to wam local Pi Kappa Alpha chapters, including
Pi Kappa Alpha Eta Nu, ahout the dangers and risks of
required aicohol related pledge events, ahthiough it
knew, or shoutd have known such rituals are often fatal:

e Failed ta adopt reasonable and effective policies to be
followed by its local fratemity chapters, including Pi
Kappa Alpha Eta Nu, to prevent dangerous pledge
.evems and activitics involviag excessive roquired and
dangerous consumption of alcohol to the point of
inscnsaie intoxication;

d. Failed to take reasonable steps to insure its local
chapters, including Pi Kapps Alpba Eta Nu, followed
policies and procedures it claimed to have adopied
vegarding required pledge events and activities;

e, Failed to take reasonable steps to leam whether its local
chapters, including Pi Kappa Alpha Eta Nu, were
following policics and procedures limiting required
initiations it claimed to have adopted:

f. Through its agents and employees encouraged local
chapters, including Eta Nu, to hold events similar to
“Mom and Dad’s Night" because they were good for
member and pledge retention, therefore increasing

14
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revenue and income to the defendants through dues and
fees;

Failed to ban pledging events and activities outright at
all of its loca! chapters although they knew pledge
events and activitics wore likely to result in bodily barm
and death to fraternity pledpes;

Althcugh aware that the Eta Nu Chapter did not have a
functioning continuing risk cducation program or
commmittee for three or more years through annual
inspections and audits by its Chapter Con'sultants, failed
to take necessary and appropriate steps-within its rights
and powers to insure Etz Nu Chapter implemcnted a
continuing risk educarion policy and functioning risk
awarenicss committee;

Was otherwise careless and neglipent,

As a direct and proximate result of one or more of the forcgoing negligent acts or

omissions, on November 1, 2012, plaintiff’s decedent David R. Bogenberger was required to

participaie in a pledge cvent known as “Mom and Dad's Night™ st the ETA NU CHAPTER OF

. PI KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS

UNIVERSITY fraternity house during which plaintifT's decedent David R. Bogenberger was

further required to drink dangerous and excessive amounts of alcohol by fratemity officers,

active members and others so that his blood alcohol fcvel reached .43 mg/dl, whercupan hic lost

consciousness, was placed on a bed in a room in the fratemity house designated for that purpase

by fraternity members; and on the evening of November (-2, 2012 died; whereby his cstate

suffered presumed substantial pecuniary damages within the meaning of the Hlinois Wrongful

Meath Act (740 TLCS 180/1 et seq.). including loss of his society and support, grief to his family.

15
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organizing, promoling and recruiting membership in Pi Kappa Alpha fraternities and
organization through, among others. ETA NU CHAPTER OF PI KAPPA ALPHA
INTERNATIONAL FRATERNITY AT NORTHERN TLLINOIS UNIVERSITY, in DeKalb,
Hlinois. |

7. On November 1, 2012, plaintiff"s dewdei;l David R. Bopenberger was a
prospective member or pledge of the Pi Kappa Alpha fraternity, in DeKalb, Mllinois and was and
required by officers of the fraternity ta participate in an initigtion ritwal at the ETA NU

V CHAP'I'ER:OF Pl k:\PPA ALPHA NT‘éRﬂATIONAL FRATERNITY AT NORTHERN
ILLINOIS UNIVERSITY fratemity house known s “Mom and Dad's Night™ as a necessary
condition and requirement 1o being accepted for membership in-the Pi Kappa Alpha fraternity
and organization, a vilued statis at Northern llinois University.

§.  Defendant Pl KAPPA ALPHA INTERNATIONA FRATERNITY, INC., and PI
KAPPA ALPHA INTERNATIONAL FRATERNITY, an Unincorporated Assaciation owed
plaintiff's decedent a duty to prevent the foreseeable conscquences of required excessive
consumption of alcohol during initiation ritual, including death.

9, On November 1, 2012, and at all material times hereto, there was in force and
effect in the State of Nlinofs a certain statute which prohibits hazing, as when “a person commits
hazing who knowingly requires the performance of any act by a student or other person in 2
school, college, university or other educational institution of this State, for the purpose of
induction or admission into any group, organization, or society associated or connected with that
institution if () the uct is nol sanctioned r suthorized by the educational institution and (b) the

act reselts in badily harm w any person.” 720 ILCS 120/5.
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10.  On November 1, 2012, and at 3l materiaf times hereto, defendants PI KAPPA
ALPHA CORPORATION, INC., a Foreign Corporation. amd P1 KAPPA ALPHA
INTERNATIONAL FRATERNITY, an Unincorporated Assaciation, cammitted one or more of
the following neghigen! acts and omissions:

i Permitted and allowed dangerous pledge events being
undertaken by local Pi Kappa Alpha chaptets, including
Pi Kappa Alpha Eta Nu, which fcquired excessive and
dangerous consumption of aicohol to the point of
insensate mtoxication in violation of 726 ILCS 12045,

b. Failed to wam local Pi Kappa Alpha chapters, including
Pi Kappa-Alpha Eta Nu, about the dangers and risks of
required alcohol related pledge events, although it
knew, or should have known such rituals are often fatal;

c. Failed to adopt reasonable and effective policies to be
followed by its Iocal fraternity chapters, including Pi
Kappa Alpha Fta Nu, 1 preveni dangerous pledge
events and activities involving excessive required and
DU dangerous consumption of alcohol to the point of
insensate intoxication; :

d. Failed to take reasonable steps to insure its local
chapters, inchuding Pi Kappa Alpha Eta Nu, followed
policies and procedures it ciaimed to have adopted
regarding required pledge events and activities;

e Failed to take reasonable steps to leam whether its local
chapters, including Pi Kappa Alpha Eta Nu, were
following policies and procedures limiting required
initiations it claimed to have adopted:

f. Through its agents and employees encourdped local
chapters, including Eta Nu, to hold events similar to
“Mom and Dad's Night” because they were good for
member and pledge retention, therefore increasing
revenue and income to the defendants through ducs and
fees;

2 Faiied to ban pledging events and activities outright at

2t

A17




all of its local chopters although they knew pledge
events and sctivities were likely to resubt in bodily harm
and death to fratemnity pledges;

h. Although aware that the Eta Nu Chapter did not have 2
functioning continuing risk education program or
committee for three or more years through annual
inspections and audits by its Chapter Consultants, failed
to take necessary and appropriate steps within its nghts
and powers to insure Eta Nu Chapter implemented 8
continuing risk éducation policy and functioning risk
awareness commitiee;

— - - ~i. - ‘Wasothcrwise carcless and negligent, - -

Il.  As a direct and proximate result of one or more of the foregoing negligent acts or
smissions, on November 1, 2012, plaintiff's decedent David R. Bogenberger was dinected to
participale in a sequired initiation ritual -knptm’to as “Mom’s and Dad's Night” at the ETA NU
CHAPTER OF PI KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN
[LLINOIS UNIVERSITY fraternity house during which plaintifT’s decedent David R.
Bogenberger was given, told, and required to drink dangerous and excessive amounts of alcohiol
by {raternity officers, active members and athers so that his bload alcohol level reached 43
mg/dl, whercupon he lost consciousncss, was placed ona bed in a room in the fratemity house
designated for that purpose by fraternity members, and on the evening of November 12, 2002,
died: and further. during the initiation event of ritﬁal known as “Mom and Dad’s Night™ on

November 1, 2612, plaintiff”s decedent David R. Bogenberger suffered damages within the
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meaning of the [llinois Survival Act (755 ILCS 5/27-6). including being made an object of
ridicule, cmbarrassment and humiliation. pain and suffering.

12 Plaintiff Gary L. Bogenberger brings this count pursuant to the Illinois Survival
Acis 35 an Independent Administrator on behalf of beneficiaries of the Estate of David R.
Bogenberger, deceased, namely: Gary L. Bogenbierger (father), Ruth A. Bogenberger {mother),
Matthew C. Bogenberger (brother), Megan A. Bogenberger (sister), Alex J. Bogenberger
. (brother) and Amy R. Bogenberger (sister).

o 1. -Pla.imiﬁ‘ adapts and incurpomt& herein by reference the “Statement of Facts™

pp-3-9, supra.

WHEREFORE, plaintiff respectfutly requests this Court enter judgment in his favor and
agninst thc‘defenda_m PIKAPPA ALPHA CORNMTION. INC. a Foreign Corporation and P{
KAPPA ALPHA INTERNATIONAL FRATERNITY, an Unincorporated Asscciatien, for an

amount in excess of One Hundred Thousand Dotlars ($100,000.00}; plus costs.

COUNT 1H
1. On November 1, 2012, and at all material times hereto defendant ETANU
CHAPTER OF PI KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN
LLINOIS UNIVERSITY was a voluntary unincorporated association and local chapter of Pl
KAPPA ALPHA CORPORATION, Inc., a foreign corparation, & Northern Ulinois University in _____
DeKalb, llfinos. |
2. On November 1, 2012, and at all material times hereto, defendsnts ALEXANDER

M. JANDICK, JAMES P. HARVEY, OMAR SALAMEH, PATRICK MERRILL, STEPHEN A.
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LIBERT, JOHN HUTCHINSON and DANIEL BIAGINI were duly appointed or elected officers
or Pledge Board members of ETA NU CHAPTER OF PL KAPPA ALPHA INTERNATIONAL
FRATERNITY AT NORTHERN ILLINOIS UNTVERSITY, and are sued under this count in
their official capacities as officers of ETA NU CHAPTER OF PI KAPPA ALPHA
INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS UNIVERSITY.

3. On November 1, 2012, and at all material times hereto, ETA NU'CHAFTER OF
Pl KAPPA ALFHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS
UNIVERSITY, was an agent of defendant P KAPPA ALPHA CORPORATION, INC. o Foreign
‘Corporation and PI KAPPA ALPHA INTERNATIONAL FRATERNITY, en Unincorporated
Association, in their business of organizing, promoting and recruiting membership in locsl '
chapters of Pl KAPPA ALPHA fratemitics, and was at all material times acting within the @m
of its agency; further, Pl KAPPA ALPHA CORPORATION, INC., s foreign corporation and Pl
KAPPA ALPHA INTERNATIONAL FRATERNITY, an Unincorporated Association,
specifically authorized, directed, required and empowered its local fraternity chapters, including
Pi Kappa Alpha Eta Nu to collect initiation and other fecs from fraternity pledges and to initiate
pledges into the Pi Kappa Alpha organization in required initiation rituals including “Mom and
Dad's Night"; further, defendant ETA NU CHAPTER OF P] KAPPA ALPHA
INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS UNIVERSITY forward a
designated portion of those fees and ducs to defendant PL KAPPA ALPHA CORPORATION,
EINC.

4, | On November 1,2012 and at all material times hereto. Pt KAPPA ALPHA

CORPORATION, INC.. a Forcign Corporation and PI KAPPA ALPHA INTERNATIONAL
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FRATERNITY, an Unincorporated Association, were accountable and responsible as a principal
for the nets and conduct of their agem ETA NU CHAPTER OF PIKAPPA ALPHA
INTERNATIONAL FRATERNITY AT NORTHERN [LLINOIS UNIVERSITY, and its duly
 appointed or elected officers and those who planned and approved “Mom and Dad’s Night”.

5. On November 1, 2012, plaindfi™s decedent David R. Bogenbergor was a
praspective member or pledge of the Pi Kapps Alpha fratemity, at Northern linois University in
DcKalb, lllinois and, upon information sad belief, was required, both directly and indirectly
Pledge Board members ALEXANDER M. JANDICK, JAMES P. HARVEY, OMAR
SALAMEH; PATRICK MERRILL, STEPHEN A. LIBERT, JOHN HUTCHINSON and
DANIEL BIAGINI 10 participate in 2 pledge event #t the ETA NU CHAPTER OF PI KAPPA
ALPHA INTERNATIONAL FRATERNITY AT NORTHERN JLLINOIS UNIVERSITY
fraternity house known as “Mom’s and Dad's Night™ es a condition 10 being accepted for
membership in the Pi Kappa Alpha fraternity. a highly valued social status at Northern lllinois
University

6. Defendants Pl KAPPA ALPHA CORPORATION, In¢.. a Foreign Corporation, Pl
KAPPA ALPHA INTERNATIONAL FRATERNITY, an Unincorporated Association, ETA NU
CHAPTER OF Pl KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN
ILLINOIS UNIVERSITY, ALEXANDER M. JANDICK, JAMES P. HARVEY, OMAR
SALAMEH, PATRICK MERRILL, STEPHEN A. LIBERT, JOHN HUTCHINSON and
DANIEL BIAGIN] owed plaintiff’s decedent a duty of reasonable care not to subject him during

pledge activities and events to the foresccable consequences of required excessive consumption
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of-.aicohol to the point of insensate intoxication, , including death.

7. On November 1, 2012, and st all material times hereto; there was in force and
effect in the State of [linois  certain sttute which prohibits hazing, as when “a person commits
hazing who knowingly requires the performance of any st by a student or other person ina
school; college, university or other educational institution of this State, for the purpose of
induction or admission into any group, organizstion, or socicty associated or conncsted with that
institution if (a) the act is not sanctioncd or authorized by the educational institution.and (b) the

act results in bodily harm to any person.” 720 ILCS 120/5.

8. On November 1, 2012, and at all matérial times heretd, defendanis PIKAPPA
ALPHA CORPORATION, Inc.. a Forcign Corporation, PT KAPPA ALPHA INTERNATIONAL
FRATERNITY. an Unincorporated Association, ETA NU CHAPTER OF PLKAPPA ALPHA
INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS UNIVERSITY, and
ALEXANDER M. JANDICK, JAMES P. HARVEY, OMAR SALAMEH, PATRICK
MERRILL, STEPHEN A. LIBERT, JOHN HUTCHINSON and DANTEL BIAGINT committed
one or more of the following negligent acts and omissions:

a.  Planned and promoted an initiation ritual or event
known as “Mom and Dad's Night™ in which fmternity pledges were
required, as a condition of membership in the fratemity, to
consume excessive and dangerols amounts of alcohdl 10 a point
of insensate intoxication in violation of 720 ILCS 120/5; . _

b. Required prospective fraternity members or
pledges including plaintiff's décedent David R
Bogenberger to participate in an initiation ritual
wherein, as a condition to membership in the
fratcrnity, pledges were required to drink excessive
and dangerous amounts of afechol W a point of insensale
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unincotporated association, PI KAPPA ALPHA CORPORATION, INC. a Foreign Cnrﬁom!ion.
PIKAPPA ALP'HA fNTERNATION;RL FRATERNITY. an Unincorporatcd Association, and
ALEXANDER M. JANDICK. JAMES P. HARVEY, OMAR SALAMEH, PATRICK
MERRILL, STEPHEN A. LIBERT, JOHN HUTCHINSON and DANIEL BIAGINI as duly
appointed or clected officers or Pledge Board members of ETA NU CHAPTER OF PI KAPPA
ALFHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS UNIVERSITY, for an
amourit in excess of One Hundred Thousand Dollars ($100,000.00), plus costs.

COUNTV

L. Upon information and belicf on and at presently unknown times prior to
November 1, 2012, and at all other material timées hereto, deferidants AL EXANDER M.
JANDICK, JAMES P. HARVEY, OMAR SALAMEH (a Cook County resident), PATRICK
MERRILL, STEPHEN A, LIRERT, JOHN HUTCHINSON and DANIEL BIAGINT knowingly
and willing approved, organized, planncd, promoted, required and participated in a pledge eventl
at ETA NU CHAPTER OF PI KAPPA ALPHA INTERNATIONAL FRATERNITY AT
NORTHERN ILLINOIS UNIVERSITY fratemity house at Northem {llinois University in
DeKalb, Hlinois known as “Mom and Dad’s Night" during which fratcrnity pledges would be
required to consume dangerous and excessive amounts of alcohol to 2 point of insensate
imoxication as a condition to membership in Pi Kappa Alpha fratermity, a highty valued social
status at Northern Illinois University.

3. OnNavember 1, 2012, plaintiff's decodent David R, Bogenberger was a

prospactive member or pledge of the Pi Kappa Alpha fratemity at Northem lllinois University
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and upon information and belicf was required by officers of the fratcraity to participste in a
pledge event at the ETA NU CHAPTER OF PI KAPPA ALPHA INTERNATIONAL
FRATERNITY AT NORTHERN ILLINOIS UNIVERSITY fraternity house known as “Mom
and Dad's Night™ as a condition to being acoepted for nembership in the Pi Kappa Alpha
fraternity, 8 highty velued social status at Nerthern llinois University.

3. Defendants ALEXANDER M. JANDICK, JAMES P. HARVEY, OMAR
SALAMEH, PATRICK MERRILL, STEPHEN A. LIBERT, JOHN HUTCHINSON and

BANIEL EIAGIN!_ owed ;;I;intiﬂ“s decedent o duty of reasonable care not to subject him to the
foresecable consequences of required excessive consumption of aleohol lo the peint of inserisate
intoxication, including death, during pledge cvents.

4, On Nov.ember I, 2012, snd ot all material imes hereto, there wag in force a_nd
effect-in the State of Hllinois a certain statute which prohibits hazing, as when ™a.person coﬁ;mits
huzing who knowingly requires the pesformance of any act by a student or other person ir; 8
school, college; university or other educationa) institution of this State, for the purpose of
induction or admission into any group, organization, or socicty associsted or connected with that
institution if (a) the act is not sanctioned or authorized by the cducational institution and (b) the

act results in bodily harm to any person.” 720 ILCS 12045,

5, On November |, 2012, and at materinl times hereto, defendants ALEXANDER
M. JANDICK, JAMES P, HARVEY, OMAR SALAMEH, PATRICK MERRILL,.STEPHEN A.
LIBERT. JOHN HUTCHINSON and DANIEL BIAGINY, upon knowledge and belief, acting

knowingly and wilfingly in exccution of an event they planned, approved, promoted, required
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and participated in known &s “Mom and Dad’s Night™, jointly and in concert, committed one or
more of the following negligent acts and omissions:

a. Planned and promoted an initiation ritual or event
known as *Mom's and Dad's Night” in which Pi Kappa
Alpha fratemity pledges, including plaintifi’s decedent
were required, as a condition to membership in the fratemity,
10 consume excessive and dangerous amounts of alcohol to
a point of insensate intoxication in violstion of 720 ILCS 120/3;

b. As a part of the plan for “Mam and Dad’s Night" designated

certain rooms and areas in the Pi Kappa Alpha Eta Nu house
_— .- . to place pledgcs, including plaintiff's decedent, who became
dangerously intoxicated and unconscious rather than obtein necessary
medical attention; :

c. Required prospective fratemity members or pledges
including plaintifi's decedent o participate in an initiation
ritual wherein, as a condition to mémbership in the
fratemnity, pledges were required to drink excessive
and dangerous amounts of alcohol! to a point of insensate
intoxication in violation of 720 [LCS 120/5;

d Reqguired prospective fraternity members or pledges asa
condition to membership in the fratemity, including plaintiffs
decedent David R. Bogenberger, to drink excessive
and dangerous amounts of aleoho! 10 a point of insensate
intoxication in violation.of 720 ILCS 120/5;

e. Failed to seek medical attention for plaintiffs
decent David R. Bogenberger after he became
unconstious but instéad placed him on s bad ina
room previousty designated for that purpose as a
part of the plan for “Mom and Dad’s Night” where
he would not be seen or observed:

f. Required plaintiff s decedent David R.

Bogenberger to consume.cxcessive and dangerous
amounts of alcohol;
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Gave plaintiffs deceden! excessive and dangerous
amounts of alcohol;

Gave plaintifT's decedent David R. Bogenberger
aleoho! after he had become obviously and
dangerously intoxicated;

Failedto call 911, an ambulance or seek medical
attention for plaintifT's decedens after he became
dangerously intoxicated and untornscious;

After plaintiff's decedent became dangerously
intoxicated and unconscious carried him to a room
-previously designated for that purpost and placed
him on & bed where he would not be-seen

or observed;

Wene otherwize carcless dnd negligent

As a direct snd proximate result of one or more of the foregoing negligent acts or

omissions, on November 1. 2012 plaintiff's decedent David R. Bogenberger was required to

participate in an pledge event known as “Mom and Dad's Night™ at the ETA NU CHAPTER OF

P1 KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS

UNIVERSITY fraternity house during which plaintifi°s decedent David R. Bogenberger was

given and told 1o drink excessive and dangerous amounts of atcohol by fratemity officers, active

members-and others such that his blood alcohol level reached .43 mg/dl, whercupon he lost

consciousness, was placed on a bed in a room in the fratemity house designated for that purpose,

and on the evening of November 1.2, 2012, died: whereby his estate snffered presumed

substantial pecuniary damages within the meaning of the Illinois Wrongful Death Act (740 ILCS

180/1 et seq.), including loss of his society and suppont, grief to liis family. his lost wages and
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UNIVERSITY fraternity hoisse during which plaintifl"s decedent David R, Bogenberger was
given and told to drink cx?msive and dangerous amounts of alcohol by fratemity officers,
members and others such that his blood alcohol level reached .43 mg/dl, whereupon he lost
cansciousness, was placed on a bed in a room in the fratcrnity housce designated for that purpose,
and on the evening of November 1.2, 2012, died; Further, during the “Mom's and Dad’s Night"
on November 1, 2012, plaintiff's decedent suffered damages within the meaning of the Iilinois
Survival Act (755 ILCS 5/27-6), including being made an object of ridicule, embarrassiment and
humiliation, péi;l and suffering. . | N
| 7. Plaintiff Gary L. Bogenberger brings this action pursuant to the [llinois Survival

Act as an [ndependent Administrator on behalf of beneficiaries of the Estate of David R,
Bagenberger, deceased, namely: Gary L. Bogeriberger (father), Ruth A. gogmbergef (mother),
Matthew C. Bogenberger (brather), Mepgan A. Bogenberger (sister), Alex 1. Bogenberger
(brother) and Amy R. Bogenberger (sister).

8. P[aintiﬂ'adoﬁts and incorporates hercin by reference the “Statement of Facts”
pp.3-9, supra.

WHEREFORE, plaintiff respectfully requests this Court enter a joint judgment in his
favor and against the defendants ALEXANDER M. JANDICK, JAMES P.
HARVEY, OMAR SALAMEH. PATRICK MERRILL, STEPHEN A. LiBERT. JOHN
HUTCHINSON and DANIEL BIAGNI for an amoumt in excess of One Hundred Thousand

Dollars ($100.000.001, plus costs.

€o Vi
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1. On November 1, 2012, and at all material times hereto, defendants MICHAEL. J.
PHILLIP, Jr., (a resident of Cook County), THOMAS F. COSTELLO (a resident of Indiana).
DAVID R. SATLER (a resident of Buresu County), ALEXANDER D, RENN (a resident af
Duffage County), MICHAEL A. MARROQUIN, ESTEFAN A. DIAZ (a resident of Winnebago
County), HAZEL A. VERGARALOPE, MICHAEL D. PFEST (a resident of Cook County),
ANDRES JIMENEZ, Jr. (5 resident of DuPage County), ISALIAH LOTT (a resident of
California), ANDREW W. BOULEANU (a resident of Cook County), NICHOLAS A. SUTOR,
m A, IRIiARRY, JOHNNY P. WALLACE, DANIEL S. POST, NSENZI K. SALASINI
(a resident of Cook County), RUSSELL P. COYNER (a resident of Will County), GREGORY
PETRYKA. KEVIN ROSETT! and THOMAS BRALIS were active members of Pi Kappa Alpha
fraternity at Northern lllinois University, DeKalb, Ilinois.

2. On November [, 2012, plainiiff's decedent David R. Bogenberger was a
praspective member or pledge of the Pi Kappa Alplia fratemity st Northem Illinois Univ‘:rsit}"in
DeKalb, [linois and was required by officers and active members of the fratemity to participate
in a pledge event &t the ETA NU CHAPTER OF PI KAPPA ALPHA INTERNATIONAL
FRATERNITY AT NORTHERN ILLINOIS UNIVERSITY fraternity house known as “Mom
and Dad’s Night" as a condition to being accepted for membership in the Fi Kappa Alpha
fraternity,  highly valued social status at Northern lilinois University.

3. On and at presently unknown times prior to November 1, 2012 defendants
MICHAEL J. PHILLIP, THOMAS F. COSTELLO, DAVID R. SAILER, ALEXANDER D.
RENN, MICHAEL A. MARROQUIN, ESTEFAN A. DIAZ, HAZEL A. VERGARALGPE,

MICHAEL D, PFEST, ANDRES JIMENEZ, Jr., ISAIAH LOTT, ANDREW W. BOULEANU,

43

A28




NICHOLAS A. SUTOR. NELSON A. IRIZARRY, JOHNNY P. WALLACE, DANIEL S.
POST, NSENZI K. SALASINI, RUSSELL P. COYNER, GREGORY PETRYKA, KEVIN
ROSETTI and THOMAS BRALIS. upon information and belicf, knowingly and willing agreed
to participate in planned cvent called “Mom and Dad’s Night” during which fratemity pledges,
including plaintifT"'s decedent David K. Bogenberger would be required 10 consume dangergus
and potentizlly fatal amounts of alcohol ta a point of insénsate intoxication.

4, Deleadants MICHAEL LPHILLIP, THOMAS F. COSTELLC, PAVID R.

T SAILER, ALEXANDER D, RENN, MICHAEL A. MARROQUIN, ESTEFAN A. DIAZ,
HAZEL A. VERGARALOPE, MICHAEL D. PFEST, ANDRES JMENEZ, Jr., ISAIAH LOTT,
ANDREW W. BOULEANU, NICHOLAS A. SUTOR, NELSON A. [RIZARRY, JOHNNY P.
WALLACE, DANIEL S. POST. NSENZI K. SALASINI, RUSSELL I". COYNER, GREGORY
P‘E‘ri;_vi(A, KEVIN ROSETTI and THOMAS BRALIS, owed plaintif’s decedent a duty of |
reasonsble care not to subject him, during required initiation rituals, to the foresceable
conscquences of required cxcessive consumption of alcohol to the point of inscnsate intoxication,
including death.

5. On November 1, 2012, and at-all material times hereto, thert was in force and
effect in the State of Minois a certain statute which prohibits hazing, as when “a person commits
hazing who knowingly requires the performance of any act by a student or othet person ina
school, college, university or other educational institution of this State; for the purpose of
indﬁction or admission into any group, organization, or society assaciated or connected with that
'mstitutiog if (a) the act is not sanctioned or authorized by the educational institution and (b) the

act results in bodily harm to any person.” 720 JLCS 120/5.
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6. On Novcmbc; 1, 2012, and.at all material times hereto, defendants MICHAEL J.
PHILLIP, THOMAS F. COSTELLOQ. DAVID R. SAILER, ALEXANDER D. RENN,
MICHAEL A. MARROQUIN, ESTEFAN A. DIAZ, HAZEL A. VERGARALOPE, MICHAEL
D. PFEST, ANDRES JIMENEZ, Jr., ISAIAH LOTT, ANDREW W, BOULEANU, NICHOLAS
A. SUTOR, NELSON A. IRIZARRY, JOHNNY P. WALLACE, DANIEL §. POST, NSENZI K.
SALASINI, RUSSELL P. COYNER, GREGORY PETRYKA, KEVIN ROSETTI and THOMAS
BRALIS, upon information and belief, acting in knowing and willing fustherance of and
participation in & plan known as “Mom and Dad’s Night™, acting jointly and in oouoerl.
committed one or more of the following negligent acts or omissions:

a Required plaintiff s decedent David R.
Bogenberger to consume excessive and dangerous

amounts of alcohol in violation of 720 IL.CS 120/5;

b. Gave plaintiff's decedent excessive and dangerous
amounts of alcohol in violation of 720 TLCS 120/5;

c. Gave plaintiff's dccedent David R. Bogenberger
alcohol after he had become obviously and
dengerously intoxicated in violition of 720 ILCS 120/5;

d. Failed to call 911 or an ambulance or seek medical
attention for plaintiff's decedent after he bocame
dangerously iitoxicated and unconscious;

e After plaintiff’s decedent became dangerously
intoxicated and unconseious carried him to a room
previously designated for that purpose and placed
him on 2 bed where he would not be seen
or observed:

f. Were otherwise careless and negligent.
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Matthew C. Bogenbzrger (brother), Megan A. Bogenberger (sister), Alex J. Bogenberger
(hrother) and Amy R. Bagenborger (sister).

9. Plaintiff adopts and incorporates herein by reference the “Statement of Facts™
p.p.3—9, supro.

WHEREFORE, plaintiff respectfully requests this Court enter a joint judgment in his
favor and against the defendants MICHAEL J. PHILLIP, Jr. THOMAS F.COSTELLO, DAVID
R. SAILER, ALEXANDER D, RENN, MICHAEL A. MARROQUIN, ESTEFAN A. DIAZ,

" HAZEL A. VERGARALOPE, MICHAEL D. PFEST, ANDRES JIMENEZ, [SAIAH LOTT,
ANDREW W. BOULEANU, NICHOLAS A. SUTOR. NELSON A, [RIZARRY, JOHNNY P,
WALLACE. DANIEL S. POST, NSENZ] SALASIN], RUSSELL P. COYNER. GREGORY
PETRYKA, KEVIN ROSETTI and THOMAS BRALIS for an amount in excess of One Hundred

Thousand Dollars {$100.000.00), plus costs.

COUNT IX

I On November 1. 2012, and at all material times hereso, defendants ALYSSA
ALLEGRETTI, JESSICA ANDERS, KELLY BURBACK, CHRISTINA CARRISA, RAQU&
CHAVEZ, LINDSEY FRANK. DANIELLE GLENNON, KRISTINNA KUNZ, JANET LUNA,
NICHOLE MINNICK, COURTNEY ODENTHAL. LOGAN REDFIELD, KATIE REPORTO,
_ TIFFANY SCHEINFURTH. ADRIANNA SOTELO, PRUDENCE WILLRET, KARISSA
AZARELA, MEGAN LEDONE, NICHOLE MANFREDINL JILLIAN MERRIL, and MONICA
SKOWRON were students at Northemn [llinois University and participated in a fraternity pledge

cvent at the ETA NU CHAPTER OF PI KAPPA ALPHA INTERNATIONAL FRATERNITY
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AT NORTHERN ILLINOIS URIVERSITY fraternity bouse known as “ Mom's and Dad's
Night."

2 On and prior to November |, 2012,, defendants ALYSSA ALLEGRETTL
JESSICA ANDERS, KFLLY BURBACK, CHRISTINA CARRISA, RAQUEL CHAVEZ,
LINDSEY FRANK. DANIELLE GLENNON, KRISTINNA KUNZ, JANET LUNA, NICHOLE
MINNICK, COURTNEY ODENTHAL, LOGAN REDFIELD, KATIE REPORTO, TIFFANY
SCHEINFURTH, ADRIANNA SOTELO, PRUDENCE WILLRET, KARISSA AZARELA,
MEGAN LEDONE, NICHOLE MANFREDIN, JILLIAN MERRIL. and MONICA
SKOWRON, upon information and belief, knowingly and willing agreed to participate in
planned event called “Mom and Dad's Night” at the Pi Kappa Albha Eta Nu fratemity house at
Northern Iflinois University in DeKalb, llinois during which fratemity pledges, including
plaintifl's decedent David R. Bogenberger, would be required to consume dangerous and
potentially fatal amounts of alcohol 1o & point of insensate intoxication.

3. OnNovember 1, 2012, plaintiff's decedent David R. Bogenberger was a
prospective member or pledge of the Pi Kappa Alpha fraternity at Northern Hlinois Universily iri
DeKatb, Ttlinois and was required to participate in a-plcdge event at the ETA NU CHAPTER OF
Pi KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS
UNIVERSITY fraternity house known as "Mom and Dad's Night™ a5 a condition to being
accepted as a member of Pi Kappa Alpha fratémity, s highly valued social sttus st Northem
llinots Unjversity.

4. On and prior to November |, 2013, defendants {\LYSSA ALLEGRETTI,

JESSICA ANDERS, KELLY BURBACK, CHRISTINA CARRISA, RAQUEL CHAVEZ,
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LINDSEY FRANK. DANIELLE GLENNON, KRISTINNA KUNZ, JANET LUNA, NICHOLE
MINNICK. COURTNEY ODENTHAL, LOGAN REDFIELD, KATIE REPORTO, TIFFANY
SCHEINFURTH. ADRIANNA SOTELD, PRUDENCE WILLRET, KARISSA AZARELA,
MEGAN LEDONE, NICHOLE MANFREDINI, JILLIAN MERRIL, and MONICA
SKOWRON, owed plaintifl’s decedent a duty of reasonable care not fo subject him, duting
pledge cvents in which they agreed to participate, , 1o the foresceable consequences of required
excessive consumption of alcc;hni 1o the point of inscnsate intoxication, including death.

5. " On November 1, 2012, and at all material times hereto, there was in force and
cffect ini the State-of Hlinois a certain statute which prohibits hazing, as when “a person commits
hazing who knowingly requires the performance of any act by a student or othe.r persen ina |
school, college, university or other educational institution of this State, for the purpose of
induction or admission into any group, organization, or socictj’ associnted or connected with that .
institution if (a) the sct is not sanctioned or-authoz;ized by the educations] institution and (b) the

act results in bodily harm to any person.” 720 [LCS 120/5.

6. On November 1, 2012; and at all material times hercto, defendants ALYSSA
ALLEGRETTL JESSICA ANDERS, KELLY BURBACK, CHRISTINA CARRISA, RAQUEL
CHAVE.Z. LINDSEY FRANK. DANIELLE GLENNON, KRISTINNA KUNZ, JANET LUNA,
NICHOLE MINNICK, COURTNEY ODENTHAL, LOGAN REDFIELD, KATIE REPORTO,
TIFFANY SCHEINFURTH. ADRIANNA SOTELO. PRUDENCE WILLRET, KARISSA
AZARFLA, MEGAN LEDONE, NICHOLE MANFREDINI, JILLIAN MERRIL, snd MONICA

SKOWRON, upon information and beiict, knowingly and willingly, acting jointly and in
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concert in furtherance of a planned pledge event at the Eta Nu Chapter of Pi Kappa Alpha

fraternity known as “Mom and Dad’s Night™, cammitted one or more of the foltowing negligent

£Ots Or omissions:

Encouraged and required plaintiff s decedent David R.
Bogenberger fo consume excessive and dangerous
amounts of alcohol in violation of 720 ILCS §20/5.;

Gave plaintif's decedent excessive and dangerous
amounts of aleohol in violation of 720 ILCS 120/5;

_ Gave plaintiff s decedent David R. Bogenberger

alcohol after he had become obviously and
dangerously intoxicated in violation of 720 ILCS 120/5;

Failed to call 911 or an ambulance or seek medical
attention for plaintiff"s decedent afier he became
dangerously intoxicated and unconscious;

Were otherwise carcless snd negligent.

7. As a direct and proximate result of ane or more of the foregoing negligent gcts or

omissions, on November |, 2012, plaintiff's decedent David R. Bogenberger was required to

drink excessive and dangerous amounts of atcohol by fraternity officers, active membets and

upon information and belief, defendants ALYSSA ALLEGRETTI, JESSICA ANDERS, KELLY

BURBACK, CHRISTINA CARRISA, RAQUEL CHAVEZ, LINDSEY FRANK, DANIELLE

GLENNON, KRISTINNA KUNZ, JANET LUNA, NICHOLE MINNICK, COURTNEY

ODENTHAL, LOGAN REDFIELD, KATIE REPORTO, TIFFANY SCHEINFURTH,

ADRIANNA SOTELO, PRUDENCE WILLRET, KARISSA AZARELA, MEGAN LEDONE,

NICHOLE MANFREDINI, JTLLIAN MERRIL, and MONICA SKOWRON 5o that his blood

alcohol level réached .43 mg/dL, whercupon he lost consciousness, was placed ona bed ina
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINQIS
COUNTY DEPARTMENT, LAW DIVISION

GARY L. BOGENBERGER, as Special )
. Administrator of the Estate of DAVID R. )
BOGENBERGER, )
)
Plaindff, )
)
v. ) 13L 1616
)
PI KAPPA ALPHA CORPORATION, et. al, )
)
- Defendants. )
AMENDED '
M ION ER ON DEFEN TS
=615 MOTIONS TO DISMI. ED INT ?

1. FACTUAL BACKGROUND
The Phaintiff filed a twelve-count Fourth Amended Complaint against the
Defendants arising out of the alcohol-related death of the Decedent at a college fratemity
pledging activity known as “Mom and Dad’s Night,” on November 1, 2012, Itis alleged that
the Decédent, a pledge at the fraternity, was given excessive amounts of alcohol, became

unconscious, was left on a bed, and then died. Counts I and II are directed at Defendants Pi

! The Amended Memorandum Opinion was issued to include the name of Patrick W.
Metzill, as a individual defendant and officer of Eta Nu Chapter with regard to Counts IT1
-.—_and IV, inadvettently omitted-from the Qrginal Memorandum-Opinion, who-had-joined in
the motions to dismiss of the other officets and pledge board members, and Russell Coyner,
as an individual member of the fraternity, and who was included in the members’ moton 1o
disrniss. ' '

2 The Plaindff filed a Fifth Complaint, on May 28, 2014, adding Defendants Karissa
Azarela, Megan Ledone, Nichole Manfredini, Jillian Mexrrill and Monica Skowron, but the
substantive allegations against all other defendants remained the same, and the motons to
dismiss filed with regazd to the Fourth Amended Complaint would stand as to the Fifth
Amended Complaint. '
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Kappa Alpha Corporation (PKA) and Pi Kappa Alpha International Fraternity, counts I1I
and IV are d_irected at Eta Nu Chapter of Pi Kappa Alpha International Fraterniry at
Northern Hiinois Univetsity (EU), Pi Kappa Alpha Corporation (PKA}, Pi Kappa Alpha
Intemational Fraternity, and seven officers or pledge board members, counts V and VI are
directed at the seven officers and pledge board members individually, counts VII and VIII
are directed at 21 named active members of fraternity, counts IX and X are directed at 16
non-member female students who participated in the fraternity event, and counts XI and XII'
are directed at Pike Alum, LLC, the owner of the premises where the fraternity wa.s located.
All of the claims sound in negligence and are brought pursuant to the Wrongful Death Act
and the Survival Act
2-615 Motions to Dismiss have been filed by Defendant PKA, Defendant EU,
Defendants fraternity members Thomas Costello, Kevin Rossetti, Michael Pfest, Nelson
Irizarry, Michael Phillip, Jr., David Sailer, Alexander Renn, Estefan A. Diaz, Hazel
Vergaralope, Isaiah Lott, Andrew Bouleanu, Daniel Post, John Wallace, Thomas Bralis,
Andres Jiminez, Nichola;: Sutor, Nsenzi Salasini, Russell P. Coyne,’ and Greg Petryka, (with
Greg Petryka filing a separate motion), Defendants fraterity officers Alexander Jandick,
“James P. Hatvey, Patrick W. Mezxill, * Omar Salameh, Steven Libert, John Hutchinson, and
Daniel Biagini, Defendants female fratemity guests/participants Kelly Burback, Lindsey

Frank, Janet Luna, Jessica Anders, Tiffany Schweinfurth, Nicole Minik, Alyssia Allegrett,

3 See Footnote 1, supra.

* See Footnote 1, supra.
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Prudence Willretr, Logan Redfield, Kristianna Kinz, Raquel Chavez, Katherine Reporto,
Courtney Odenthal, Nicole Manfredini, and Adsiana Sotelo, and Defendant Pike Alum.

In all of the motions, the Defendants essentially argue that the Fourth Amended
Complaint continues to fail to allege a duty in light of the case law which prothits social
host lability with regard to alcohol. They again point out that the Quinn and Haben cases
have been rebuked and that even if their holdings sutvive, the allegations here do not fit into
the narrow exception of liability carved out by those cases and do not fit within the Anti-
Hazing statte. Further, the Defendants contend that the pleading again fails to allege facts
to impose a duty with regard to a voluntary undertaking, concerted action, or joint liability.

In addition, the femnale students who participated in the subject event add that as they
did not belong to the fratetnity, even if the Quinn/Haben exception applied, it would not
apply to themn. They note thar as it was oﬁly alleged that they were in the room, they owed
no duty with respect to the provision of alcohol.

With regatd specifically to Defendant Pike Alum, it adds that as it was only the
fandlord, it cannot be liable for the acts of the tenants which it did not know of|, noting that
there are no facts pled evincing any knowledge.

The Plaintiff has filed 2 combined response to the motions. The Plaintff maintains
that the pleading is sufficiently specific to state 2 cause of action against all of the
Defendants. He continues to argue that Quinn and Haben are viable and remain the law,
and that he has properly alleged claims in accordance with the dictates of those cases. He
alsb maintair'xs that he has properly alleged concerted action in 2 common scheme or blan, as

well as a duty pursuant to a voluntary undertaking.

3.
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As to the female student participants, the Plaintiff contends that the anti-hazing

statute applies to everyone, and thus, they owed a duty under the Quinn/Haben exception.

With regard to Defendant Pike, the Plaintiff contends that as the tenants acts were
foreseeable, the landlord is liable.

Most of the Defendants, either in the replies or in a separate motion, have moved to
strike the Plaintff's reference in the tesponse to an unpublished Rule 23 appellate order as it
is improper. They also move to strike the Plaintiff’s reference to various articles and
cim_ﬁohs outside the four corners of the complaint.

The Couﬁ has read the motions, response, and replies.

1. COURT'S DISCUSSION AND RULING

VWhile the Court has made the same points in all of the prior rulings on all of the
previous incarnations of the Plaintiff’s complaint, it will again review the applicable law. In
Quinn v. Sigma Rho, 155 Ill. App.3d 231 (4th Dist., 1987), where a fraternity pledge suffered
neurological damage as a result of the excessive consumption of alcohol during an initiation
ceremony, the court held that a complaint stated a cause of action based on the fact that the
plaintff was requered 1o drink to intoxication in order to become a member of the fraternity
and the fact that the fratetnity's conduct violated the hazing statute. Quinn., 2t 238. Ina
similar sitqation with regard to a university Lacrosse Chab, the court in Haben v._Anderson,
232 TIl. App.3d 260 (3td Dist, 1992), followed the rationale in Quinn and found thata.
complaint was sufficient wh-cre the drinking was a requirement of membership to the club.

Haben, at 263.

However, after Quinn and Haben, the Illinois Supreme Court, in the case of Charles

4
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v. Seigfred, 165 Tlk.2d 482, 504 (1995), declined to create any form of social host liability.

Chatles, at 504. While the court in Charles did not specifically overrule these cases, the

breadth and scope of the Chatles ruling appears to have abrogated their holdings. Further, in

the Wakulich case, the Illinois Supteme Court specificaily questioned the continued validity

of Quinn and tecognized that the ruling and rationale in both Quinn and Haben would
apply only in exceptionally narrow circumstances, where a college fraternity or organization
requires those seeking membership to engage in illegal and dangerous activities in violation
oé the anti-hazing statute. Wakulich v. Mraz, 203 I.2d 223, 239-240 (2003).
And, prior to the case being affirmed by the Illinois Supreme Court, the First Distrct
Appellate court in Wakulich, stated that the Quinn exception did not sutvive Charles.
ngulicl_';. v. Mraz, 332 IIL App.3d 768, 773 (1st Dist,, 2001). ‘Thus, despite the Plaintiff’s
| protestaiio.ns to the contrary and his attemnpts ascribe a broader applicability to Quinn, a
claim under the Quinn excepton is questionable, at bt.;.st

Moreover, to the extent that it remains possible to state a cause of action where a
student was required to consume alcohol to intoxication as a prerequisite for membership in
2 fraternity or university organization, the pleading must contain specific, relevant factual
allegations which are capable of setting forth that natrow excepton.

In the Fourth Amended Complaint, despitc a few additional allegations, the Plaintff
has again failed to set forth sufficient facts to allege 2 duty under the Quinn exception to
social host liability. "The Plaintiffs allegations continue to be conclusory and do not plezd
facts which show that the fraternity reguired intoxjcatidn as a prerequisite for membership in
violation of the anti-hazing statute. In the instant pleading, it is merely alleged that “on

_5.
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information and belief” the Decedent “belic-tvcd” that participation in the activity and
excessive drinking were required for membership.

Also, it is merely alleged that the plan to have pledges drink excessively was made by
“unknown” fraternity members. These are not the specific, factual allegations necessary to
show that the fraternity required those seeking membership to engage in illegal and
dangerous activities in accordance with the Quinn decision. Furthermore, the allegations
with respect to any voluntary undertaking wr-a-vis caring for the Decedent when he became

‘unconsdious, continue to be deficient.

Similarly, the allegations of concerted action or joint liability also continue to be
lacking in factual spedﬁciﬁ, as are the a.[iegau'on; which attempt to plead the existence of a
conspiracy.

With regard to all of the individual Defendants, fraternity officers, members, and
student participants, the Plaintff sdll does not allege with partcularity the facts showing
which individual ot individuals committed any acts, cither indicative of taking control over
the Decedent, or showing the concoction of a scheme or plan, or illustrating how they acted
in concert pursuant to such a scheme or plan.

While the Plaintiff now alleges that fraternity member Gregory Petryka put the
Decedent in the bedroom and tried to orient his head to prevent him from choking on
vomit if he vomited, there are no facts pled which show that Peuyka took affirmative action

and assumed exclusive control of the Decedent which put him in a wotse positicn. Thus,
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there is no duty based on 2 voluntary undertaking against Gregory Petryka. *

In addition, with regard to the non-member female participants in the incident in
counts X and X, as the Court previously noted, even assuming that the Quinn exception
was viable and applicable to this case, it would not apply to those Defendants as they were
not members of the fraternity. There is also nothing in the ant-hazing statute when read as
a whole which would support its extension to non-members of an organization. In any
event, even if it did, the Fourth Amended .Complaint again lacks the facts necessary to
support an exception to social host Iiabiiity,- voluntary um;l;:-rtaking, or concerted action/joint
liability, with regard to these Defendants. |

Finally, \ﬁth regard to Defendant Pike Alumn, there are no factual allegations which
would impose a duty on it as a landlord with regard to the actions of its tenant, the fraternity.
There are no specific facts pled which s;upport the bare conclusory allegation that it had
knowledge of the fraternity’s dangerous and illegal activities at “Mom and Dad’s Night,” nor
are there any other factual allegations which provide support for the bare allegation of duty
on the part of Pike Alum. Additionally, in light of the deficiencies with respect to social host
liability, voluntaty undertaking, and joint liability, no such claim has been stated against Pike
Alurn.

The Plaintff has had five opportunities to state a claim here and in light of the
applicable law, it does not appear likely that the Plaintiff will be able to properly state a cause

of action against these Defendants. Therefore, based on the foregoing, the Defendants’ 2-

> The Court also amended this page of the Memorandum Opinion to separate the
ruling sis-a-vis Gregory Petryka, as he had filed a separate motion to dismiss.

_7-

Ad1




615 Motions to Dismiss ate granted with prejudice against all Defendants ¢ and with no
further leave to replead.
This Amended Memorandum Opinion and Qrder is entered nunc pro tunc wo

December 11, 2014.

ENTER
DEC 1 2 2014 %

KATHY M. FLANAGAN #2867

§ This phrase was added to include _all Defendants in this Court’s ruling, regardless if
they filed 2 motion or merely joined in another defendant’s moton.

8-
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Bogenberger v. Pi Kappa Alpha Corp., Inc., 2016 IL App (15t} 150128 (2016)
56 N.E3d 1, 404 Nl.0ec, 438

. KeyCite Yellow Flag - Negative Treatment
Appeal Allowed by Bogenberger v. Pi Kappa Alpha Corp.. Inc... HI, September 28, 2016
2016 IL App (1st) 150128
Appellate Court of Illinois,
First District, First Division.

GARY L. BOGENBERGER, as special Administrator of the
Estate of David Bogenberger, deceased, Plaintiff-Appellant,
V. .

PI KAPPA ALPHA CORPORATION, INC., a Corporation; Pi Kappa Alpha International Fraternity, an
Unincorporated Association; Eta Nu Chapter of Pi Kappa Alpha International Fraternity at Northern [llinois,
an Unincorporated Association; Alexander M. Jandick, individually and as an officer of Eta Nu Chapter of
Pi Kappa Alpha International Fraternity at Northern Illinois University; James P. Harvey, Individually and
as an Officer of Pi Kappa Alpha Eta Nu Chapter; Omar Salameh, Individuaily and as an Officer of Pi Kappa
Alpha Eta Nu Chapter; Patrick W. Merrill, Individually and as an Officer of Eta Nu Chapter of Pi Kappa Alpha
Fraternity at Northern 1llinois University; Steven A. Libert, Individually and as an Officer of Pi Kappa Alpha
Eta Nu Chapter; John Hutchinson, Individually and as an Officer of Fi Kappa Alpha Fta Nu Chapter; Daniel
Biagini, Individually and as an Officer of Pi Kappa Alpha Eta Nu Chapter; Michael J. Phillip, Jr.; Thomas F.
Costello; David R. Sailer; Alexander D. Renn; Michael A. Marroquin; Estefan A. Diaz; Hazel A. Vergaralope;
Michael D, Pfest; Andres J. Jimenez, Jr.; Isaiah Lott; Andrew W. Bouleanu; Nicholas A. Sutor; Nelson A.
Trizarty; Johnny P. Wallace; Daniel S. Post; Nsenzi K. Salasini; Russell P. Coyner; Gregory Petryka; Kevin
Rossetti: Thomas Bralis; Alyssa Allegretti; Jessica Anders; Kelly Burback; Christina Carrisa; Raquet Chavez;
Lindsey Frank; Danielle Glennon; Kristina Kunz; Janet Luna; Nichole Minnick; Courtney Qdenthal; Logan
Redfield; Katie Reporto; Tiffany Scheinfurth; Adrianna Sotelo; Prudence Willret; Karissa Azarela; Megan
Ledone; Nichole Manfredini; Jillian Merril; Monica Skowron; and Pike Alum, L.L.C,, Defendants—-Appellees.

No. 1-15-0128.

June 13, 2016.
Synopsis
Background: Father, as special administrator of child’s estate, filed a negligence complmnt under the Wrongful Death
Act and the Survival Act against nationat fraternity organization, local chapter of fraternity, local chapter members,

and others after child, who was a pledge of fratemity, died following participation in a mandatory fraternity event. The
Circuit Court, Cook County, Kathy M. Flanagan, I, granted defendants’ motion to dismiss. Father appealed.

Holdings: The Appellate Court, Harris, J., held that:
(1] father alleged a duty on which a cause of action for common law negligence could be based, nota social host situation;
{2] allegations adequately stated a negligence claim against fraternity members based on a voluntary undertaking theory;

{3] allegations were sufficient to state a negligence cause of action against local chapter of fraternity;

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1
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{4] allegations were insufficient to state a negligence claim based on vicarious liability against national fraternity
organization and international fraternity organization;

[5] sorority women who participated in “Mom and Dad's Night,” a mandatory fraternity pledge activity, did not owe
pledge a duty of reasonable care; and

[6] landlord of local chapter of fraternity did not have a duty to protect pledge from the actions of members of local
fraternity chapter.

Affirmed in part, reversed in part, and remanded.

Connors, I, filed a specially concurring opinion.

Attorneys and Law Firms

*5 Law Office of Michael W. Rathsack, of Chicago (Peter R. Coladarci and Michael W. Rathsack, of counsel), for
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Alpha International Fraternity, and Eta Nu Chapter of Pi Kappa Alpha International Fraternity.

Dykema Gossett PLLC, of Chicago (Michael C. Borders, of counsel), for appelles Alexander Jandick.
O'Hagan LLC, of Chicage (Danie! J. Nolan, of counsel), for appeliees Kelly Burback, Lindsey Frank, Janct Luna Jess:ca .
Anders, Tiffany Schweinfurth, Nichole Minnick, and Adrianna Sotelo.

Scott Halsted & Babetch, P.C., of Chicago (Robert K. Scott, of counsel}, for appellec Steven A. Libert.

Law Offices of Meachum, Starck & Boyle, of Chicago (Thomas W. Starck and Cathleen Hobson, of counsel), for appellee
Andrew W. Bouleanu.

Smith Amundsen LLC, of Chicago (Michael Resis, of counsel), for appellees Thomas F. Costello, Hazel A. Vergaralope,
Nelson A. Irizarry, Kevin Rossetti, and Michael Pfest.

Mulherin, Rehfeldt & Varchetto, P.C., of Wheaton (Ray H. Rittenhouse, of counsel), for appellee David R. Sailer”
Mulherin, Rehfeldt & Varchetto, P.C., of Wheaton {(Ray H. Rittenhouse, of counsel), for appellec David R. Sfailer._ .
Higgins & Burke P.C., of St. Charles (John Higgins and Brittany A. Higgins, of counsel), for appellee Andres Jimel;ez.
Clausen Miller P.C., of Chicago (George K. Flynn and Kim Hartman, of counsel), for appellee Isaiah Lott.

Querrey & Harrow, Ltd., of Chicago (Kevin J. Caplis and David M. Lewin, of counsel), for appcilccs John Wallace
and Thomas Bralis.
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Greene & Letts, of Chicago (Eileen Letts, of counsel), for appellee Michael J. Phillip, Jr.
Kopka, Pinkus & Dolin P.C., of Chicago (Timothy Palumbo, of counsel), for appellee Patrick W. Mernll.

Cameli & Hoag, P.C., of Chicage {Tom Cameli and Stephen M. Brandenberg, of counsel), for appellee Daniel Biagini.
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Esp Kreuzer Cores LLP, of Wheaton (Douglas J. Esp, of counsel), for appellec Estefan A. Diaz.

*6 James P. Pelafas & Associates, of Elmhurst (James P. Pelafas and David Goldberg, of counsel), for appellee Prudence
Willret.

Chilton Yambert Porter LLP, of Chicago (Jon Yambert and Joseph Vallort, of counsel), for appellee Alyssa Allegretti.
Law Offices of Capuani & Schneider, of Chicago (Todd Schoeider, of counsel), for appellee Nicholas Sutor.

Sanchez Daniels & Hoffman LLP, of Chicago (John S. Huntley and Renee Ziolkowski, of counsel}, for appelles Jonathan
Hutchinson. )

Wolfe & Jacobson, Ltd., of Chicago {David Wolfe, of counsel), for appelizes Raquel Chavez and Russeli P. Coyner.
Molzzhn, Rocco, Reed & Rouse, LLC, of Chicago (Tim Reed and Pete Maisel, of counsel), for appelies Kristina Kunz.
Malcom P. Chester, of Des Plaines, for appellec Katie Reporto.

Condon & Cook, LLC, of Chicago (Mark B. Ruda and Guy M. Conti, of counsel), for appellec Omar Salameh.
Larose & Bosco, Ltd., of Chicago (David Koppelman and Joseph A. Bosco, of counset}, for appellee Alcxand::r Renn.
Paul E. Kralovee, of Chicago, for appeliee James P. Harvey. T
Michael Malatesta, of Chicago, for appellee Nsenzi K. Salasini. AT e
Daniel P. Costello & Associates, of Chicago {(Daniel P. Costello, of counsel), for appelles Courtney Odenthal.

Ripes, Nelson, Baggot & Kalabratsos, PC, of Chicago (Brian White and Michae! J. Ripes, of counsel), for appelles
Gregory Petryka.

Alan H. Shifrin & Associates, LLC, of Rolling Meadows (Terry D. Slaw, of counsel), for appellee Michael A. Marroquin.

Brenner, Monroe, Scott & Anderson, Ltd., of Chicago (Amy L. Anderson and Joshua Bell, of counsel), for appetlee
Pike Alum, L.L.C.

Stellato & Schwartz, Ltd., of Chicago (Esther Joy Schwartz, Donald E. Stellato, and Howard J. Fishman, of counsel),
for appeliee Nichole Manfredini.

OPINION

- Justice HARRIS delivered the judgment of the court,-with-opinion. —_— e —

**443 ¢ 1 Plaintiff, Gary L. Bogenberger as special administrator of the estate of David Bogenberger, appeals the
order of the circuit court granting a motion to dismiss pursuant to section 2-615 of the Code of Civil Procedure (735
ILCS 5/2-615 (West 2012)) in favor of defendants Pi Kappa Alpha Corporation, Inc., ef al, on pla:nuﬂ‘s negligence
complaint. On appeal, plaintiff contends the court erred in dismissing his complaint because (1) it stated a cause of
action where the facts alleged that David's death resulted from his required participation ina fraternity event and actions
that violated the Criminal Code of 2012 (Hazing Act) (720 ILCS 5/ 12C-50 (West 2012)); (2) it stated a cause of action
showing that defendants voluntarily undertook the duty to care for intoxicated pledges; (3) it stated a cause of action
as to the nonmember participants because they were recruited by the fraternity to participate in the hazing; and (4) it
stated a cause of action as to the landlord of the premises because the landlord was aware of the hazing activity. For the

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3
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following reasons, we reverse the dismissal as to defendants Eta Nu Chapter of Pi Kappa Alpha International Fraternity
at Northern Illinois, the named executive officers and pledge board members of the Eta Nu Chapter of Pi Kappa Alpha,
and named active raternity members. However, we affirm the dismissal as to Pi **444 *7 Kappa Alpha Corporation,
Inc. (PKA Corp.), Pi Kappa Alpha International Fraternity (PKA International), the nonmember defendants, and Pike
Alum, L.L.C. (Pike Alum).

92 JURISDICTION

13 The trial court entered its order dismissing plaintiff's complaint on December 12, 2014, aunc pro tunc to December 11,
2014. Plaintiff filed his notice of appeal on January 9, 2015. Accordingly, this court has jurisdiction pursuant to Ilinois
Supreme Court Rule 301 (eff. Feb. t, 1994) and Rule 303 (cff. May 30, 2008) governing appeals from final judgments
entered below.

94 BACKGROUND

4 5 Plaintiff's son, David Bogenberger. was a prospective pledge of Pi Kappa Alpha fraternity at. Northem Illmoxs
University (NIU). While participating in a fratemnity ¢vent David became intoxicated, lost cousclousness and
subsequently died. Plaintiff, as special administrator of David's estate, filed a four-count negligence complaint ;ackxgg
recovery under the Wrongful Death Act (740 ILCS 180/1 ef seq. (West 2012)} and the Survival Act (755 ILCS 5/27-6
(West 2012)). Pursuant to subpoenas issued to the De Kalb police department, De Kalb county State's attorney’s office,
and the NIU police department, plaintiff filed a 10—count amended complaint. Defendants filed a section 2-615 motion

-to dismiss, which the trial court granted because although plaintiff alleged that pledges were required to consume an

excessive amount of alcohol to obtain membership in the fraternity, plaintiff did not plead specific facts to trigger social
host tability under Illinois law. The trial court gave plaintiff leave to file a second amended complaint.

4 6 Plaintiff filed a second and third-amended complaint, which the trial court again dismissed pursuant to section 2-615.
The trial court, however, gave plaintiff leave to file a fourth-amended complaint. Before filing the complaint, plaintiff
filed motions to clarify the trial court's ruling and to conduct discovery. The trial court denied plaintiff's motion to clarify
and plaintiff, in response to the trial court’s grant of defendants’ motions for a protective order and to quash deposition
notices, withdrew his motion to conduct discovery. Plainti{T then filed a fourth-amended complaint, and defendants filed
a motion to dismiss. While defendants' motion was pending, plaintifl requested leave to file a fifth-amended complzint
which the trial court granted.

4 7 Plaintiff's twelve-count, fifth-amended complaint alleged that upon information and belicf, emplayees or dgents ‘of
PKA Corp. and/or PKA International encouraged officers and/or active members of the Eta Nu chapter at NIU to hold
“Greek Family Night” events as part of the pledging process. The complaint alleged that the pledging process consisted

of fraternity events designed-to familiarize fraternity members with potential new members {pledges) before they vote -

on whether 1o initiate a pledge into the fraternity. It alleged that the executive officers of the Eta Nu chapter, as well as
members of the pledge board and other active members, planned a *Mom and Dad's Night” pledge event to be held at
their fraternity house on November I, 2012.

48 The complaint alleged that the event called for two or three “Greek couples™ assigned to each of the designated seven
rooms in the fraternity to ask pledges various questions and give each pledge a required amount of alcohol. Women
in sororities were contacted to be the “Greek Mothers” at the event. Active members of **445 *8 the [raternity
participating in the event selected a pledge for whom he and a designated woman would be the pledge’s “Greek Mother
and Father.” The executive officers had breathalyzers to monitor the blood alcohol content of the pledges. The pledges
were informed that atiendance and participation in *Mom and Dad's Night” was mandatory. The complaint alleged

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4
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that upon information and belief, David and the other pledges believed that attendance and participation in “Mom
and Dad'’s Night” was a required condition for being initiated into the fraternity. The event was not registered with, or
otherwise sanctioned by, NIU.

49 On November [, 2012, David and other pledges arrived at the fraternity house, were divided into groups of two or
three, and given a list of rooms in the house to enter following a designated order. Each pledge was given a four-ounce
plastic cup which he brought with him to each room he visited. At each room, the pledges were asked questions and no
matter their responses were required to consume vodka given by the active members and women in the room. If pledges
showed refuctance to drink, the active members and women would call them “pussies” and “bitches” until they drank.
After progressing through the seven rooms, cach pledge had consumed three to five glasses of vodka in each room within
one and a half hours. With assistance from the active members and sorority women participating, because they could no
longer walk on their own, the pledges were then taken to the basement of the fraternity house where they were told the
identity of their Greek parents, and given t-shirts, paddles, and buckets in which to vomit.

9 10 The complaint alleged that the pledges “vomited on themselves, each other, in rooms and on haliway floors.”
They also began to lose consciousness. Members of the fraternity placed the pledges in designated places throughout
the fraternity house, and member Gregory Petryka put David into his Greek father's room. The complaint allcgcd that
Petryka tried to orient David’s “head and body so that if he vomited, he would not choke on it.” E.xecuuve oﬂ' Tcers
Alexander M, Jandick and Patrick W, Merrill sent a mass text to other officers and active members statlng,‘ iy you or
any girl you know has a pic or vid of a passed out pledge delete it immediately. Just do it.” Upon information and belief,
officers and active members checked on the pledges cccasionally and adjusted their positions so they would not choke.
After the pledges lost consciousness, the active members and officers decided to instruct members not to ca.li 9! l or seek
medical care for them. David subsequently died with a blood alcohol level of .43 mg./dl.

€11 Counts I and II of the complaint are directed at PKA Corp. and PKA I[nternational; counts 111 and w arc dlrecfcd
at Eta Nu chapter at NIU and the named seven officers; counts V and VI are directed at named pledge board meimbers;
counts VII and VIII are directed at named active members of the fraternity who participated in the event; counts IX aid
X are directed at named, nonmember women who participated in the event; and counts XI and XII are d:recte_d at the
owner of the premises where the event occurred, Pike Alum. For brevity and clarity purposes, we will discuss the specific
aliegations of ¢ach count as it becomes relevant to our disposition of the case.

€ 12 Defendants filed a section 2615 motion to dismiss. On December 11, 2014, the trial court issued its order dlsxmssmg
plaintiff's complaint. The trial court acknowledged that **446 *9 Quinn v. Sigma Rho Chapter of Beta Theia Pi
Fraternity, 155 I, App.3d 231, 107 Iil.Dec. 824, 507 N.E.2d 1193 (1987}, and Haben v. Anderson, 232 1. App.3d 260,
173 1. Dec. 681, 597 N.E.2d 655 (1992), held that a complaint states a cause of action if it alleges that the plaintiff was
required to drink to intoxication to become a member, and the conduct violated the Hazing Act. However, it qucstloncd
the viability of those cases after the supreme court's decision in Charles v. Scigfried, 165 111.2d 482, 209 n. Dec. 226,
* 651 N.E.2d 154 {1995), given the breadth and scope of the holding in Charles. The trial court also found that plaintiff's
aflegations were conclusory and lacked factual specificity as to all defendants. Further, as_to the nonmember women
defendants, the trial court found that the Hazing Act did not apply to nonmembers of an organization. Since plaintiff
had five opportunities to state a claim, the trial court determined that “it does not appear likely that [he] will be able
to properly state a cause of action against these Defendants.” The trial court therefore dismissed the complaint with
prejudice. On December 12, 2014, the trial court issued an amended order, nunc pro tunc to December 11, 2014, to include
other defendants. Plaintiff filed this timely appeal.

113 ANALYSIS
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4 14 On appeal, plaintiff first contends that the trial court erred in dismissing his negligence complaint where the facts
alleged that David's death resulted from his required participation in a fraternity event and the actions violated the
Hazing Act. Defendants argue that dismissal was proper because plaintiff's claim is based on social host liability and
Ilinois common Jaw does not recognize a duty owed by social hosts in serving alcohol to their guests.

(i 121 B $15To prevail ona negligence claim, plaintiff must show that defendants owed a duty, they breached their
duty, and the defendants’ breach was the proximate cause of injury. Krywin v. Chicago Transit Authority, 238 I11.2d 215,
225, 345 1. Dec. 1, 938 NLE.2d 440 (2010). If no duty is owed to plaintiff, plaintiff cannot recover in tort for negligence.
American National Bank & Trust Co. of Chicago v. National Advertising Co., 149 T11.2d 14, 26, 171 11.Dec. 461, 594
N.E.2d 313 (1992). Whether a duty exists is a question of law for courts to decide. Krywin, 238 T11.2d at 226, 345 Il1. Dec.

1, 938 N.E.2d 440. The question before us is whether defendants owed a duty to David where David was required to
consume excessive amounts of alcohol as part of a fraternity pledging activity, and he subsequently died as a result of his
excessive alcohol consumption. To make this determination, we examine Illinois commeon law and legislation regarding
alcohol-related liability.

4 16 Our supreme court has repeatedly recognized the common law rule in Iilinois that no cause of action exists for
injuries arising out of the sale or gift of alcoholic beverages. Charles v. Seigfried, 165111. 2d 482, 486, 209 111 Dec. 226, 651
N.E.2d 154 {1995). The reasoning behind the rule is that the drinking of the alcohol, not the selling or servmg ‘of ll is
the proximate cause of intoxication and resulting injury. /d. However, the Ilinois legisiature “created a Iumted statutory
cause of action when it enacted the original Dramshop Act of 1872” (Dramshop Act). Id. The act lmposed a formii of
no-fault liability on dramshops for seiling or serving intoxicating beverages to individuals who subsequently injure third

parties. V14 at 487, 209 1H.Dec. 226, 651 N.E.2d 154, In Cruse v. **447 *10 Aden, 127 1il. 231, 20 N.E..73 (1889), ..
the supreme court refused to extend liability under the Dramshop Act to social hosts who give “a glass of intc')x'i'c.';tihgm ;
liquor to a friend as a mere act of courtesy and politeness.” Relying on principles underlying the common law rule, the
court reasoned that it was not a tort at common law to give alcoholic beverages to “ ‘z strong and ablc—bodled man’ *
and therefore a claim based on social host liability “can in no sense be regarded as an action of tort at commen law.”

Id 21234, 20 N.E. 73. o

1 The act in its present incamation, the Liquor Control Act of 1934 (Liquor Conurol Act) (235 ILCS 5/6-21 {(West 2010)), grants
to third parties a similar cause of action.

9§ 17 Other cases since Cruse tested its broad holding that no social host liability exists for alcohol-related injuries. In
Cunningham v. Brown, 22 111.2d 23, 24, 174 N.E.2d 153 (1961), the supreme court considered whether to recognize a
common law remedy allowing recovery against a tavern where plaintiff's decedent, who became despondent after being
served alcohol, subsequently took his own life. Since legislation provided remedics against tavern owners only for third
party injuries caused by an intoxicated person, the plaintiff could not recover under the Liquor Control Act. The plaintiff
also acknowledged that the common law provided no remedy for the mere sale of aicohol to a person becatse it is the
drinking, not the selling, of alcohol that is the proximate cause of intoxication. Id at 30, 174 N.E. 2d 153. However, the
plaintiff argued for an exception to the common law rule, reasoning that “where a sale is made to one whois intoxicated or
insane and the incapacity of the consumer to choose [to drink] is known to the vendor * * * then the sale and consumption
are merged and in reality become the act of the seller and the proximate causc of the intoxication.” Id.

4 18 The supreme court in Cunningham acknowledged that “plaintiff's argument has some merit, and if no more were
involved than laying down a new rule of liability it would warrant more serious consideration.” Id Instead, the legislature
through the Liquor Control Act had provided a remedy against tavern owners for alcohoi-related injuries and the
supreme court was unwilling 1o create a common law remedy that would be “almost coincidental with the remedy
provided” by the Liquor Control Act. /d Therefore, it held that “the Liquor Control Act provides the only remedy
against tavern operators and owners of lavern premises for injuries to person, property or means of support by an
intoxicated person or in consequence of intoxication.” /4. at 30-31, 174 N.E.2d 153.
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419 In Charles, the supreme court considered whethet an exception to the common law rule exists where social hosts
knowingly serve alcohol to minors who become intoxicated and suffer serious injury or death as a result. Charles, 165
[11.2d at 484, 209 [l Dec. 226, 651 N.E.2d 154. Prior to its analysis, the supreme court strongly emphasized the continued
validity of the common law rule and its intent to adhere to “well-established law.” Id. at 486, 209 Hl.Dec. 226, 651 N.E.2d
154. Tt stated that “[flor over one century, this court has spoken with a single voice to the effect that no social host
liability exists in Illinois” and that “no common law cause of action for injurics arising out of the sale or gift of alcoholic
beverages” exists, /d The supreme court proceeded to outline the history of the common law rule regarding social hest
liability, including discussions of Cruse and Cunningham. It noted its holding in Curningham that the Dramshop Act
provides the exclusive remedy against tavern owners and operators for alcohol-induced injurics, and determined that
Cunningham “firmly established the rule of law that, in Iilincis, the General Assembly has preempted the entire field of
alcohol-related liability through its passage **448 *11 and continual amendment of tHe dramshOp act.” id. at 488~
89, 209 iLl.dec. 226, 65t N.E.2d 154. In Charles, the supreme court determined that this “[Negislative preemption in the
field of alcohol-related liability extends to social hosts who provide alcoholic beverages to another person, whether that
person be an adult, an-underage person, or a minor.” /d. at 491, 209 T1L.Dec. 226, 651 N.E.2d 154, Therefore, it held that
no common law cause of action exists where a social host serves alcohol Lo minors; in other words, social hosts owe no
duty to minors under the common law when serving them alcohol. /d

] 20 Charles also discussed public policy reasons for leaving this issue in the hands of the legislature rathcr than with the
courts, finding that the legislature, “by its very nature, has a superior ability to gather and synthesize data pcrtment to
the issue.” Id at 493, 209 IILDec. 226, 651 N.E.2d 154. It noted the difficuity courts would face in determining so¢ial
host liability amid the multiple parties who could be held liable, and in defining liability so as to avoid 4 “flood of mjurcd
litigants™ from crowding the courts. Jd. at 494, 209 Il1.Dec. 226, 651 N.E.2d 154. The court expressed conoern that by
creating this exception to the common law rule, liability for social hosts who merely serve alcoholic beveragcs to guests
in their home “would be unlimited™ whereas the Dramshop Act limits Kability for liquor vendors for each compensable
injury. fd The supreme court further noted that review of the Liquor Control Act's legislative history showed that “the
General Assembly has deliberately chosen nof to impose social host liability upon adults who provide alcoholic bcveragcs
to persons under the legal drinking age.” (Emphasis in original.) /d. at 501, 209 1l Dec. 226,651 N.E.2d 154. It conclided
that “[jJudicial action in the face of thesc legislative decisions would be ill-advised.” /d.

421 Plaintiff here challenges the applicability of Charles, arguing that this is not a social host case and that hls cause of
action is more in line with the claims in Quinn and Haben. In Quinn, the complaint alleged that the plaintifT, an lS—year—
old pledge of the defendant fraternity, was required to participate in an initiation ceremony. Quinn, 155 IILApp.3d at 233,
107 M.Dec. 824, 507 N.E.2d 1193. The ceremony involved members directing each pledge to drink a 40—ounce pitcher
“of beer without letting the pitcher leave the pledge's lips or until the pledge vomited. The plaintiff complied, became
intoxicated and could not properly care for himself. After drinking the pitchers, the pledges went to a tavern where
an active member directed the plaintiff to drink from an 8-ounce bottle of whiskey. The plaintiff complied” although
the complaint did not specify the amount he drank from the bottle. At the tavern, the active members purchased moré
_alcohol for the pledges. /d. at 233-34, 107 1li.Dec. 824, 507.N.E.2d 1193. N — —

4 22 The complaint alleged that as a result of this excessive drinking, the plaintiff “became extremely intoxicated” ard
after being brought back to the fraternity, he was left on the hardwood floor to sleep off his intoxication. When he
awoke, the plaintiff found he could not use his hands or arms properly and was taken to the hospltal His blood alcohol
level, measured almost 15 hours after he had fallen asleep at the fraternity, registered at 25. The plaintiff alleged that
as a result of his extreme intoxication, he suffered neurological damage to his arms and hands. /d. at 234, 107 Ill. Dec.
824, 507N.E.2d 1193.

4 23 The question before the appellate court was whether a fratemity owed a common law duty to its pledge where
the pledge was required to consume an excessive **449 *12 amount of alcohol, and he then became intoxicated and
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suffered neurological damage as a result. /d. at 233-34, 107 [ll. Dec. 824, 507 N.E.2d 1193, The court acknewledged that
to recognize a cause of action in negligence in this case would put the decision “perilously close to the extensive case
law prohibiting common law causes of action for negligently selling alcohob.” Jd. at 235, 107 1il.Dec. 824, 507 N.E.2d
1193. Howevet, the Quinn court was careful to point out that the facts in the complaint alleged something more than the-
mere furnishing of alcohol. Id. at 237, 107 [ll. Dec. 824, 507 N.E.2d 1193. Instead, the situation consisted of a “fraternity
function where [the] plaintiff was required to drink te intoxication in order 1o become a member of the fraternity” and as
a result the plaintiff's blood alcohol level was  “at or near fatal levels.” " Jd Although the plaintiff could have voluntarily
walked away from the fraternity, the complaint alleged that fraternity membership was 2 ‘much valued status' ” that
perhaps blinded him “to any dangers he might face.” Id The court also considered the nature of the duty and found that
the alleged injury was foreseeable, the burden on defendant to guard against the injury was small, and that the burden
is properly on the fraternity since it was in control of the activities requiring piedge participation. /d. at 237, 107 Ill. Dec.
824, 507 N.E.2d 1193. Therefore, the court recognized a cause of action in negligence for injuries sustained by pledges
who were required to participate in “illegal and very dangerous activities” to obtain fratemity membership. I/d.

% 24 The Quinn court cautioned, however, that this duty should be construed narrowly and that it was basing its decision
on two factors. /& First, the fact that the plaintiff was required to drink to intaxication, via social pressure to comply
with initiation requitements, placed him in a position of being coerced that is distinguishable from the social host-guest
context. Id at 237-38, 107 1ll.Dec. 824, 507 N.E.2d 1193. Second, the legislature enacted the Ha.zmg Act 1 protect
persons like the plaintiff from embarrassing or endangering themselves through thoughtless and meamnglcss actwlty A
violation of the Hazing Act, or any statute “designed for the protection of human life or property is prima fac:e ev1dencc
of negligence.” (Internal quotation marks omitted.) /d

9 25 In Haben, the third district extended Quinn to recognize a cause of action in negligence against members of the
Western [ilinois University Lacrosse Club where the plaintiff's ]18—year—old decedent sought membership in the hlgh-
status club, and the initiation ceremony traditionally included hazing activities and cxcessive drinking. Haben 232
M.App.3d at 262-63, 173 IlL.Dec. 681, 597 N.E.2d 655. The court saw no reason to limit Quinn to organizaiions, and
although the plaintiff did not allepe that the decedent was required to drink alcohol, he did allege that excessive drinking
was a de facto requirement that came into existence through years of tradition. /d. at 266-67, 173 1ll.Dec. 681, 597 N.E.2d
655.

41 [5] 926 Quinn and Haben determined that a situation where a person is required by those “serving” alcohol to
consume excessive amounts in order (o become members of an exclusive, highly valued organization is not a social host
situation, and therefore the organization owes that person a duty to protect him from engaging in harmful and illegal
activities. These cases are factually on point with the case before us. Like Quinn and Haben, plaintiff here alleged that
David was required to drink excessive amounts of alcohol in order to obtain membership ina highly valued organizaiion

*+450 *13 the Eta Nu chapter of the Pi Kappa Alpha fraternity, He aiso alleged that pledges faced social pressuré
to comply with the fraternity’s requests and that participation in such activity violated the Hazing Act. See Quinn, 1535
Tl App.3d at 237-38, 107 Iit.Dec. 824, 507 N.E.2d 1193, Following Quirn and Haben, we find that we are not presented
with a social host situation here and plaintiff has alleged a duty.on which a cause of action for common law negligence -
can be based.

4 27 Defendants disagree, arguing that Charles, which was decided after Quinn and Haben, and the subsequent supreme
court case Wakulich v. Mraz, 203 T11.2d 223, 271 TIl. Dec. 649, 785 N.E.2d 843 (2003), effectively overruled those appellate
cases even if the supreme court did not explicitly overrule them. They point to language in Charles finding “that
the General Assembly has preempted the entire field of alcohol-related liability through its passage and continual
amendment of the Dramshop Act.” Charles, 165 111.2d a1 491, 209 Iil.Dec. 226, 651 N.E.2d 154. Defendants argue that
the appellate court in Wakulich noted this language in Charles and concluded that the “exception” created by Quinn did
not survive Charles. Wakulich v. Mraz, 322 1. App.3d 768, 773, 255 Ill.Dec. 907, 751 N.E.2d 1 (2001). In affirming the
dismissal of plaintiff's claim in Wakufich, our supreme court adhered to its decision in Charles that no social host liability
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exists in IHinois, even where the host serves alcohol to 2 minor who subsequently suffers an injury. Wakulich, 203 Ill.2d
at 237. 271 1. Dec. 649, 785 N.E.2d 843, The court in Wakulich also reiterated its belief that the General Assembly is the
body best equipped to determine social host liability issues. /d. at 235-36, 271 [11.Dec. 649, 785 N.E.2d 843,

{ 28 Defendants further argue that in response to Wakulich, the General Assembly passed the Drug or Alcohol Impaired
Minor Responsibility Act (740 ILCS 58/1 ¢t seq. (West 2012)), which created a civil cause of action when a person over 18
years of age “willfully supplies” alcohol or illegal drugs to minors who injure themselves or a third party. They contend
that this legislative action indicates the General Assembly's desire to preempt the entire field of alcohol related liability,
as our supreme court held in Charles and Wakulich, and because the legislature has been silent regarding the service of
alcohol to a person over the age of 18 on the facts we have here, plaintiff has no claim.

€ 29 We agree with defendants that our supreme court in Charles and Wakulich held that social host liability does not
exist in Ilinois common law. However, we disagree with defendants' characterization of plaintifT's claim as one based
on social host liability. As the appeilate court found in Quinn, here “we are faced with a situation which consists of
mofe than the mere furnishing of alcohol. The facts, as alleged in plaintiff's amended complaint, describe a fraternity
function where plaintiff was required to drink to intoxication in order to become a member of the fraternity.” Quinn,
155 TILApp.3d at 237, 107 IlL. Dec. 824, 507 N.E.2d 1193. We agree with Quinn that this situation is dtstmgulshable from
the social host circumstances found in Charles, Wakulich, and other social host liability cases.

9 30 Furthermore, we do not agree that Charles and Wakulich effectively overruled Quinr and Haben. When our supreme
court discussed precmption in Charles, finding that the “General Assembly has preempted the entire field of alcohol-
related liability through its passage and continual amendment of the Dramshop Act,” it was rcferrmg to Cwmmgham
a case involving tavern owners serving alcohol to a paying customer. **451 *14 Charles, 165 TI1.2d ai 488—89 209
Ill.Dec. 226, 651 N.E.2d 154. The plaintiff in Charles, however, alleged improper service of alcohol to a minor in the
host's home. Throughout its opinion our supreme court referred to this as social host liability. The court then held that
“flegislative preemption in the field of alcohol-related liability extends to social hosts who provide alcoholic beverages
to another person, whether that person be an adult, an underage person, or 2 minor.” Id. at 491, 209 Ill.Dec. 226, 651
N.E.2d 154. Charles did not provide a definition for social host.

9 31 Our supreme court revisited the issue in Wakulich, another social host liability case involving the service of alcohol
to a minor. In Wakufich, the court refused to overturn Charles and adhered to its decision that “apart from the limitéd
civil liability provided in the Dramshop Act, there exists no social host Yiability in Hlinois.” Wakulich, 203 11.2d at 237,
271 IMl. Dec. 649, 785 N.E.2d 843. The court did provide & general definition of “adult social hosts” in the context of the
facts before it as “persons 18 years of age and older who knowingly serve alcohol to a minor,” Id. at 230, 271 Ill.Dec,
649, 785 N.E.2d £43. However, our supreme court provided no further analysis on the issue.

9 32 In fact, contrary to defendants' assertion that our supreme court effectively overruted Quinn and Haben, thereby
extending the definition of social host to fraternities and members who plan an event where pledges are required to
consume dangerous amounts of alcchol, Wakulich instead shows the court’s. acknowledgement that this situation is a_
“factually distinct scenaric” from one in which a minor is allegedly pressured to drink at a private residence. /d at
240, 271 H1.Dec. 649, 785 N.E.2d 843. Although the appellate court in Wakulich concluded that “the liability exception
created by Quinn " did not survive Charles, our supreme court in affirming the dismissal in Wakulich did not make the
same determination. Wakulfich, 322 Il App.3d at 773, 255 Iil.Dec. 907, 751 N.E.2d 1. Rather, our supreme court noted
the lower court's conclusion but found it “unnecessary to consider whether the so-called ‘exception’ to the rule against
social host liability recognized by Quinn and Haben is compatible with our decision in Charles because the present case
simply does not come within the reach of these two appellate opinions.” Wakulick, 203 H1.2d at 239, 271 1ll.Dec. 649,
785 N.E.2d 843. The court recognized that Quinn and Haben “addressed the limited situation™ of illegal or dangerous
activities conducted by college fraternities or similar organizations, and that to extend their holdings to a case involving
the service of alcohol to a minor at a residence would be a * ‘dramatic expansion’ ” of those cases, “assuming their
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continuing viability.” /d. at 240, 271 I1l. Dec. 649, 785 N.E.2d 843. Our supreme court did not conclusively state that it
was overruling Quinn and Haben, but instead determined that the facts before it were distinguishable from the facts of
those appellate opinions. Neither the supreme court nor the General Assembly have conclusively determined otherwise.
We find that the holdings in Quinn and Haben are still viable and, following those factually on-point cases, we hold that
plaintiff here has sufficiently alleged a common law cause of action in negligence.

61 {71 B8] [9 4933 Plaintff, however, must still allege sufficient facts to support his negligence claim or face a section

2-615 dismissal upon defendants' motion. A section 2-615 motion to dismiss challenges the sufficiency of the complaint
based on defects apparent on its face. Simpkins v. CSX Transportation, Inc.. 2012 IL 110662, 9 13, 358 Ill. Dec. 613, 965
N.E.2d 1092. In reviewing the sufficiency of a complaint, we **452 *15 take as true all well-pleaded facts and all
reasonable inferences drawn from those facts. Ferguson v. City of Chicago, 213 11.2d 94, 96-97, 289 Ill.Dec. 679, 820
N.E.2d 455 (2004}, We also view the allegations in the complaini in the light most favorable to the plaintiff. King v. First
Capital Financial Services Corp., 215111.2d 1, 11-12, 293 11l.Dec. 657, 828 N_E.2d 1155 (2005). Plaintiff, however, must
allege sufficient facts to bring the claim within a legal cause of action. Marshall v. Burger King Corp., 222 111.2d 422, 429,
305 Nl.Dec. 897, 856 N.E_2d 1048 {2006). '

(10} [15] [12] 9§ 34 We recognize that a number of allegations in the complaint are made © upon information and
belief.” “Where facts of necessity are within defendant's knowledge and not within plaintiff's knowledge, a ‘complainit
which is as complete as the nature of the case allows is sufficient.” Yuretich v. Sole, 259 Ill. App.3d 311, 313, 197 Iif. Dec.
545, 631 N.E.2d 767 (1994). This court has acknowledged that  “[a]n allegation made on information and beliéf i is not
equivalent to an allegation of relevant fact’ [citation), but at the pleading stage a plaintiff will not have the’ benefit of
discovery tools” to discern certain facts. Patrick Engineering, Inc. v. City of Naperville, 2012 1L 113148, 940, 364 [11. Dec.
40, 976 N.E.2d 318. However, plaintiff will have knowledge of how he learned of the facts alleged upon information and
belief, and the complaint therefore should allege how those facts were discovered. Id. Here, plaintiff's counsel aftached an
affidavit to the complaint stating that the allegations made “ ‘upon information and belief” are based on [his] rcadmg of
various summary reports, recorded witness statements and media reports.” The affidavit also states that due to pendmg
criminal proceedings, counsel does not have access to certain defendants and unindicted witnesses requiring him to allege
certain facts and conduct as “presently unknown.” The use of “upon information and belief” in plaintiff's complaint
here does not render the atlegations insufficient under section 2-615.

[13} §35We now consider the merits of plaintiff's appeal. We review de novo the trial court's dismissal of a claim under
section 2-615. Kean v. Wal-Mart Stores, Inc., 235 I11.2d 351, 361, 336 1. Dec. 1, 519 N.E.2d 926 (2009). For clarity, we
will address the sufficiency of plaintiff's pleadings for each group of defendants specified in the complaint.

[14] Y36 We first consider plaintiffs allegations against the named officers and pledge board members, individually and
as officers and pledge board members (counts V, V1), and the active members (counts VI, VIII). The complaint alleged
that the officers and pledge board members of the Eta Nu chapter met on October 29 or 30, 2012, and planned and
approved of Mom and Dad's night as a pledge cvent in which participation was required as a condition of membership.
On November 1, 2012, these-defendants participated in the event which-required pledges to visit a list of rooms.in the.
fraternity house. The pledges were given a four-ounce plastic cup by the officers and board members, and in each room
the cup was filled with vodka. The participating active members and women in each room asked each pledge a series of
questions and after responding the pledges were required to drink from his cup of vedka. The complaint alleged that after
progressing through the rooms, each pledge had consumed three to five glasses of vodka in each room in approximately
one and a half hours. It further alleged that the event was not sanctioned by NIU **453 “16 and violated the Hazing

Act.?

The Hazing Act defines hazing as when a person “knowingly requires the performance of any act by a student or other person
in a school, college, university or other educational institution of this State, for the purpose of induction or admission into any
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group, organization, or society associated or connected with that institution” if not sanctioned by the institution and results
in bodily harm to any person. 720 ILCS 5/12C-50 (West 2012).

¢ 37 We find that plaintiff's compiaint alleged sufficient facts to support his claim that David was required to drink
to extreme intoxication in order to become a member of the fraternity, and that this conduct violates the Hazing Act.

See Quinn, 155 Nl App.3d at 237-38, 107 [l Dec. 824, 507 N.E. 2d 1193. The complaint specifically pled that the named
officers and pledge board members of the Eta Nu chapter planned the event and required participation by the pledges,
and details how their actions and decisions led to David's intoxication. Taking as true ail well-pleaded facts and all
reasonable inferences drawn therefrom, plaintiff has alleged sufficient facts to bring his claim within a legal cause of
action as to these defendants.

(15} 1 38 Plaintiff also alleged liability premised on the breach of defendants' duty of due care that arose when they
voluntarily undertook to care for the unconscious pledges. In undertaking the care of the pledges, defendants “were
obligated to exercise “duc care’ in the performance of the undertaking.” Wakulich, 203 11.2d at 242, 271 Tll.Dec. 649,
785 N.E.2d 843. As stated in section 323(a) of the Restatement {Second) of Torts, liability attaches upon defendants’
failure to exercise reasonable care in performing a voluntary undertaking if “his failure to exercise such care increases
the risk of such harm.” Restatement (Second) of Torts § 323(a), at 135 (1965). In Wakelich, the plaintifl alleged that
the defendants took the minor to the family room for observation after she lost consciousness, observed her yomiting
and making gurgling sounds, checked on her the following morning when she was still unconscious, removed her soiled
blouse, and placed a pillow under her head to prevent aspiration. They refused to seek medical care and prevented others
from obtaining medical care for her. They also refused to take her home or contact her parents. When' she was “still
unconscious, defendants removed the minor from their home. Wakulich, 203 I1t.2d at 241, 271 Ill.Dec. 649, 785 N.E. 2d
843. Our supreme court found that plaintiff’s allegations sufficiently alleged that their conduct increased the risk’ of harm
to her, and the trial court should not have dismissed the counts based on a voluntary undertaking theory. Iai at 247
271 [lL.Dec. 649, 785 N.E.2d 843,

939 This duty, however, is limited by the extent of the undertaking. Frye v. Medicare-Glaser Corp., 153 111.2d 26, 32, 178
[i.Dec. 763, 605 N.E.2d 557 (1992). Although it may be true as a general proposition that a host who merely allows an
intoxicated guest to “steep it off” on the floor does not assume an open-ended duty of care, plaintiff's complaint alleged
more than merely allowing pledges to “sleepit off.” Se¢c Wakulich, 203 111.2d at 243, 271 Il Dec. 649, 785 N.E.2d 843. The
complaint alieged that as the pledges began to lose consciousness, “presently unknown active members” pldced them in
designated areas throughout the fraternity house. David was placed in a bed where active members tried to orient his
head and body so he would not choke on his vomit. Active members occasionally checked on the unconscious pledges
and would adjust their positions so they would not choke if they vomited. The complaint alleged that unknown **454

*17 officers and active members discussed whether to seek medical attention for the pledges, but decided not to and
told others not to seck medical care or ¢all 911. According to the allegations, defendants effectively took complete charge
of the pledges, including David, after they become unconscious. Liberally construed and taken as true, these allegations
sufficiently plead a cause of action based on a voluntary undertaking theory.

“[16] 9 40 Plaintiff has also sufficiently pled a cause of action against the Eta Nu-chapter of PKA (counts [[T-and IV),
since the elected officers and pledge board members of the Eta Nu chapter were acting within the scope of their authority
in planning and executing the event. See First Chicago v. Industrial Comm'n, 294 Tl App.3d 685, 691, 229 Til.Dec. 198,
691 N.E.2d 134 (1998) (corporate entities are bound by the actions of their officers and directors if performed within the
scope of their authority). We are mindful that at this stage, we consider only whether plaintiff sufficiently pled facts to
support his claim of negligence. Whether defendants actually required that David and other pledges consume excessive
amounts of alcohol for membership into the fraternity, whether the pledges actually felt intense pressure to drink, and
whether defendants actually took affirmative measures to care for the unconscious pledges are questions for the trier
of fact to decide. As the courts in Quinn and Haben noted, “[t]o the exlent that plaintiff acted willingly, liability can
be transferred to him under principles of comparative negligence.” Quinn, 155 IIL.App.3d at 237, 107 Ill. Dec. 824, 507
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N.E.2d 1193. Although we find that the trial court erred in granting the motion to dismiss on counts IIL IV, V, VI, VII,
and VIII, we make no determination as to defendants' actual liability.

[17] 9§41 Next we consider counts [ and II, which pertain to defendants PKA Corp. and PKA International. Although
plaintiff does not explicitly state that he secks recovery based on both a direct theory of negligence as well as on a theory
of vicarious liability, the language used in these counts appears to reference both theories of liability. Therefore, we will
consider whether plaintifl's pleadings sufficiently alleged facts to support both thearies of liability.

[18] [19] 942 Under a theory of vicarious liability, or respondeat superior, a principal can be held liabie for the negligent
conduct of an agent acting within the scope of his or her agency. Adames v. Sheahan, 233 111.2d 276, 298, 330 I1l.Dec.
720, 905 N.E.2d 742 (2009). The agent's liability is thereby imputed to the principal and generally the plaintiff need not
establish malfeasance on the part of the principal. Vancura v. Katris, 238 Il 2d 352, 375, 345 11l Dec. 485,939 N.E.2d 328
(2010). Plaintiff's complaint here alleged that PKA Corp. and PKA International, “through its agents and employecs
encouraged local chapters, including Eta Nu, to hold events similar to ‘Mom and Dad's Night’ because they were good for
member and pledge retention.” However, the complaint also alleged that PKA Corp. and PKA International established
a hazing policy precluding a “chapter, colony, student or alumnus” from conducting or condoning hazing activities
defined as “[ajny action taken or situation created, intentionally, whether on or off fraternity premises, to produce
mental or physical discomfort, embarrassment, harassment, or ridicule.” The policy also stated that hazing activitiés
may include, but are not limited to, the use of alcohol. Plaintiff alleged that David's death resulted from his participation
in a pledging event in which agents of PKA Corp. and PKA International, the officers **455 *18 and pledge board
membets of the Eta Nu chapter of the fraternity, required pledges to consume excessive amounts of alcohol to the point
of intoxication. PKA Corp. and PKA International’s hazing policy, however, explicitly states that it does ot condone
such activity thus placing their agents' actions outside the scope of their agency. Therefore, plaintiff's cd'mplaint' does
not state a sufficient claim for vicarious liability in counts I and IT and the trial court properly dismissed that claim as
to PKA Corp. and PKA International. See Adames, 233 111.2d at 298-99, 330 [11.Dec, 720, 909 N.E.2d 742 (conduct of
a servant is not within the scope of employment if it is different in kind from what is authorized).

[20] [21] 9§43 In counts I and II, plaintiff also alleed direct negligence in that PKA Corp. and PXA International
permitted and allowed dangerous pledge events at their local chapters, failed to warn their local chapters about the
dangers or risks of requiring the consumption of excessive amounts of alcohol, failed to develop reasonable and effective
policies to prevent such dangerous events, and failed to ensure that their Jocal chapters followed policies and procedures
regarding proper initiation procedures. Unlike liability based on a theory of respondeai superior, a claim of direct
negligence requires malfeasance on the part of the principal itself. However, in order to state a cause of action in
negligence, plaintiff must establish that defendants owed a duty to David. McLane v. Russell, 131 111.2d 509, 514, 137
1. Dec. 554, 546 N.E.2d 499 (1989).

221 [231 [24] 144 To find such a duty, plaintiff and defendant must stand in such a relationship to one another that
the law imposes upon the defendant an obligation of reasonable conduct for the benefit of plaintiT. Id at 514-15, 137
-1lEDec. 554, 546 N.E.2d 499, The mere allegation of a duty is insufficient; instead, the complaint must allege facts from
which the law will raise a duty. Woodson v. North Chicago Community School District No. 64, 187 MML.App.3d 168,172, 135
I11.Dec. 55, 543 N.E.2d 290 (1989). The absence of factual allegations supporting plaintiff's duty claim justifies dismissal
of his pleading. Rabel v. lllinois Wesleyan University, 161 1. App.3d 348, 356, 112 {ll.Dec. 889, 514 N.E.2d 552 (1987).

9 45 In the complaint, plaintiff alleged that PKA Corp. and PKA International “owed plaintiff's decedent a duty to
prevent the foreseeable consequences of required excessive consumption of alcohol during initiation ritual, including
death.” Foresceability, however, is only one factor in detérmining the existence of a duty. Quinton v. Kuffer, 22!
IIL.App.3d 466, 473, 164 TilDec. 88, 582 N.E.2d 296 (1991). This determination should also take into account the
likelihood of injury, the magnitude of the burden of guarding against the injury, and the consequences of placing that
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burden on defendant. Kirk v. Michael Reese Hospital & Medical Center, 117 I1.2d 507, 526, 111 [l1.Dec. 944, 513 N.E.2d
387 (1987). Plaintiff did not allege any of the other elements in determining duty. .

€ 46 Plaintiff also alleged that PKA Corp. and PKA International engaged in the business of recruiting membership into
its organizations, encouraged the local chapters to conduct Greek night events, and required pledges and members to
adhere 1o “the fraternity Constitution, Risk Assessment Manual Chapter Codes and its quarterly publication The Shield
and Diamond and The Garnet and Gold pledge manual.” Plaintiff alleged that PKA Corp. and PKA International had the
authority to “ban and prohibit pledging activities outright,” subjected local chapters to annual week-long assessments,
and “had the **456 *19 right and the power to expel, suspend or place restrictive remedial conditions” on local
chapters and individual members. However, these allegations are insufficient to create a relationship that imposes upon
PKA Corp. and PKA Internationai a duty to protect David, as well as the pledges of all their chapters nationally and
internationally, from the harm he suffered. The test of agency is whether the principal has the right to control the manner
and method in which the agent carries out its duties, Anderson v. Boy Scouts of America, Inc., 226 Til. App.3d 440, 443,
168 111.Dec. 492, 580 N.E.2d 892 (1992). Citing to the principal's bylaws, rules or regulations is insufficient to establish
control unless they show direct supervisory authority over how the agent accomplishes its tasks. /d at 444, 168 11l.Dec.
492, 589 N.E.2d 892. Plaintiff's complaint did not allege that PKA Corp. or PKA Internationa! had the right to control
the activities local chapters and their members used during the pledging process.

9 47 Upon consideration of the other elements of duty, we find that imposition of such a duty when PKA Corp. and
PKA International 4re not alleged to have knowledge of or ability to control the day-to-day activities of their members
or pledges, would present an unrealistic burden. Sec Rabel 161 111.App.3d at 360-61, 112 Ili.Dec. 889, 514 N.E.2d 552.
Therefore, plaintiff has not alleged sufficient facts to support the duty allegations. Without a sufficient allegation of
duty, plaintiff cannot state a legally sufficient claim for negligence. We affirm the trial court's dismissal of counts I and
Tl against defendants PKA Corp. and PKA International.

[25] 748 In counts IX and X, plaintiff alleged that the named nonmember sorority women who participated in Mom
and Dad's Night owed David a duty of reasonable care not to subject him to the excessive consumption of alcohol,
However, plaintiff does not allege how, as nonmembers of the fraternity, these women could have required David to
drink to intoxication in order to become a member of the fratemity. See Quinn, 155 1. App.3d at 237-38, 107 Ill.Dec.
824, 507 N.E.2d 1193. They had no authority to determine who would become members of an organization in which
they did not belong. There is no language in Haben or Quinn that would extend such a duty of care to nonmembers of an
organization who participate in the event, and we decline to do so here. Therefore, we affirm the trial court’s dismissal
of plaintiff's claim against nonmembers of the fratemity (counts IX and X). ’

126] 1271 Y49 Finally, counts XI and XII allege a negligence claim against the landlord of the premises where the event
occurred, Pike Alum. The complaint alleged that Pike Alum leased the premises to the Eta Nu chapter when it knew
the tenant was conducting dangerous events such as Mom and Dad's Night thereon, it failed to contact the university
or law enforcement to alert them to the dangerous activity, and attempted to prevent such activitics from taking place
“but did so ineffectively.” Generally, under lilinois law no duty exists requiring a landowner to protect a person from the
criminal actions of a third party unless the criminal conduct was reasonably foreseeable and a special relationship exists
between the injured party and the defendant. Leonardi v. Bradley University, 253 IL.App.3d 685, 689-90, 192 Ill.Dec.
471, 625 N.E.2d 431 (1993). Special relationships include: common carrier and passenger; innkeeper and guest; business
invitor and invitee; ot voluntary custodian and protectee. Geimer v. Chicago Park District, 272 TlLApp.3d 629, 632-33,
208 1il.Dec. 891, 650 N.E.2d 585 (1995). Plaintiff's complaint did not **457 *20 allege a legally-recognized special
relationship between David and Pike Alum.

128] 50 Nor does the complaint allege that Pike Alum retained control of the premises so as to trigger a duty. Under
Illinois law, a landlord is not liable for injuries caused by a dangerous condition on the premises leased to a tenant and
under the tenant's control. Vesey v. Chicage Housing Authority, 145 1l.2d 404, 413, 164 Tll.Dec. 622, 583 N.E.2d 538
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{1991). Plaintiff asks that we find a duty based upon Pike Alum's alleged knowledge that dangerous events such as Mom
and Dad's Night were taking place on the premises, citing a case from another jurisdiction as support {(Qja v. Grand
Chapter of Theta Chi Fraternity, Inc.. 255 A.D.2d 781, 680 N.Y.§.2d 277 (N.Y.App.Div.1998)). However, even if this
court were to follow a case which has no precedential authority here, plaintiff's complaint alleged insufficient facts to
support his negligence claim. PlaintifT's allegations merely concluded that Pike Alum knew of dangerous events taking
place at the fraternity because it is an alumnus of PKA, from reading and receiving reports in newsletters and email
alerts, and receiving updates on disciplinary actions taken against Eta Nu and other chapters nationwide. Plaintiff did
not allege facts supporting these conclusory allegations. Since plaintiff did not allege a special relationship creating a
duty owed by Pike Alum, the trial court properly dismissed plaintiff's claims against Pike Alum (counts X1 and XII).

4 51 For the foregoing reasons, the judgment of the circuit court is affirmed as to counts [, I1, IX, X, XI, and XII, We
reverse the trial court's dismissal of counts IIL, IV, V, V1, Y11, and VIII, and remand for further proceedings.

4 52 Affirmed in part; reversed in part. Remanded for further proceedings.

Presiding Justice CUNNINGHAM concurred in the judgment and opinion.

Justice CONNORS specially concurred.

€ 53 Justice CONNORS, specially concurring. . Ced e

9 54 Although the majority and I reach the same conclusion, 1 find it necessary to write separately to address and attempt
to clarify the apparent state of confusion regarding how a plaintiff satisfies the requirements of bringing a cause of action
under the Hazing Act. Specifically, I depart from the majority in order to further explain the narrowly tailored duty
recognized by the courts in Quinn and Haben. To be clear, 1 agree with the majority's analysis of the duty under the Hazing
Act as applied to PKA Corp. and PKA International, the nonmember defendants, and premises owner defendants. I
also agree with the majority's analysis regarding the plaintiff's satisfaction of the pleading requirements for a negligence
claim based on voluntary undertaking, and therefore do not write separately on those issues. Thus, the purpose of this
concurrence is to concentrate on the limited issue of addressing and analyzing the duty requirement in a negligence action
brought under the Hazing Act against individual members of a fraternity or similar organization, and the local chapter
of said organization.

% 55 The primary question before this court, as it was in Quinn, is whether the local fraternity chapter defendant,
Eta Nu chapter of PKA, owed a common law duty to plaintiff to refrain from requiring participation in hazing acts.
As the majority suggests, a reviewing court must determine whether ptaintifl's complaint comports with the following
two essential factors: (1) that plaintiff was required to drink to intoxication in order to join the fraternity, and (2) the
legislature has enacted a statute against hazing. **458 *21 Quinn, 155 1. App.3d a1 237-38, 107 IH.Dec. 824, 507
N.E.2d 1193. Tn my opinion, plaintiffs complaint clearly satisfies these two requirements. His complaint alleges that
“attendance and participation [2t Mom and Dad's night] was a mandatory prerequisite to active membership in the
fraternity and that [pledges} would be required to drink excessive amounts of alcohol during the event.” The Hazing Act
is still in force and effect, thus, the legislature has evidenced its intent to discourage hazing conduct.

9 56 Looking to the duty analysis in Quinn, I call attention to a section of the Quinn court’s examination that the
majority here did not examine in great detail, but which I find necessary to explain the existence of a duty under the
Hazing Act. Supra § 23. Specifically, I write separately to address the additional steps I believe a reviewing court must
complete in order to determine whether the duty created by the Hazing Act forms the basis for a common law negligence
action in a particular case. The Quinn court looked to the factors outlined in Lance v. Senior, 36 11.2d 516, 518, 224
N.E.2d 231 (1967), to help determine whether a duty should be placed on the defendant. The Lance factors are: (1) the
foresceability of the occurrence, (2) the likelihood of injury, (3) the magnitude of the burden of guarding against it, and

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. Government Works. 14

AS56



http:Ill.App.3d
http:N.Y.S.2d

Bogenberger v. Pi Kappa Alpha Corp,, Inc., 2016 IL App (1st) 150128 (2016}
56 N.E.3d 1, 404 lll.Dec. 438

(4) the consequences of placing that burden on defendant. /d. I believe it is essential for this court and future reviewing
courts to determine on a case-by-case basis whether the facts before it satisfy the Lance factors, and thus give rise to a
duty. It is not enough to merely look to the two Quinn factors when faced with a case brought under the Hazing Act.

4 57 1 believe this casc satisfies all four of the Lance factors, but I also believe there are cascs that may purport to allege
a cause of action under the Hazing Act that would not satis{y the requisite factors, which is why a careful examination
of cach factor is crucial. Looking to the first Lance factor, it was certainly foreseeable that plaintiff and other pledges
would become harmfully intoxicated, Plaintiff's complaint alleges that at Mom and Dad's night, the pledges were each
given four-ounce plastic cups that were repeatedly filled with vodka in each room the pledges visited. Each pledge
was then required to drink the vodka after answering “nonsensical” questions from the pledge board members and
female nonmembers. If pledges manifested an unwillingness to drink, they were called “pussies™ and “bitches” until they
assented. The complaint further atleged that plaintiff's decedent, David, had consumed three to five cups of vodka in
each of the seven rooms he visited. This equates to a total of a minimum of 21 cups of vodka. Even assuming, arguendo,
that each cup only had one ounce of vodka in it, that would still mean that David ingested 21 ounces of vodka in 1 4
hours. It is clearly foreseeable that requiring a person to consume 21 ounces of vodka in 1 % hours could result in harm
and even death. In fact, according to plaintiff's complaint, defendant pledge board members knew that it was likely that
the pledges would drink to vomit-inducing intoxication, because when the pledges were taken to the house basement
once “they were ne longer able to walk on their own,” they were given buckets that had been decorated by the femiale
nonmember defendants. If defendant pledge board members could not foresee that vomit- inducing mto:ucatlon levels
were likely to result from their conduct of forced alcohol ingestion, then it begs the question—for what Sther purpose
were the decorated buckets provided?

9 58 Further, plaintiff's complamt alleges that “[David] was placed in a bed in his Greek father's room by active member
Gregory Petryka wha tried to orient his **459 *22 head and body so that if he vomited, he would not choke oni it.”
thus the pledge board members foresaw that the pledges would be so intoxicated that they may even vomit in théir’ sleep.
which could cause asphyxiation. In their response brief, the Eta Nu chapter of FKA, PKA Corp., and PKA International
stated “the allegations [of plaintiff's complaint] reveal a social drinking party for the pledges in which a few pledges
jumped at the chance to overconsume and others were more judicious and other declined.” Based on the allegations
of plaintiff's complaint, this statement by the Eta Nu chapter of PKA, PKA Corp., and PKA International is a gross
mischaracterization of the events in question. Contrary to their contention that a few pledges took it upon themselves
to consume alcohol in dangerous and even fatal levels, 1 believe the foresecability of injury was overwhelmingly clear
to defendants. Additionally, based on these same alleged facts, plaintiff has also satisfied the second Lance factor by
showing that injury, and even death, was likely.

9 59 Turning to the third Lance factor, I believe plaintiff has shown that the magnitude in guarding against the injury
he suffered was minimal, if not completely avoidable. Simply put, there is no reasonable interest served in engaging in
the conduct that is at issue in this case. Requiring teenagers, whether they are minors in the eyes of the law or not, or
anyone for that matter, to ingest alcohol to the peint of, at a minimum, vomiting on themselves does not further any

~-public policy interest, thus I see no reason to protect such.behavior-in this case. The burden of guarding against this
type of conduct is minimal and I believe our legislature has evidenced its frustration with hazing-related incidents and
injuries by enacting the Hazing Act.

4 60 Plaintiff has satisfied the fourth Lance factor by showing that the burden of placing the consequences on defendant
is appropriate. The conduct at issue here that resulted in David's death was squarely within the control of the defendants.
That is not to say that ultimately a fact finder may determine their percentage of fault to be less than 100%. As the
court in Quinn noted, “[t]o the extent that plaintiff acted willingly, liability can be transferred to him under principles of
comparative negligence.” Quinn, 155 Il App.3d at 237, 107 Iil. Dec. 8§24, 507 N.E.2d 1193. The defendant pledge board
members and the Eta Nu chapter of PKA are the proper parties to bear the consequences for the conduct that caused
plaintiff's injuries.
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461 I also want to emphasize the Quinn court's recognition that the mere providing of alcohol was not what gaverise to a
common faw duty. Quinn, 155 I App.3d at 237, 107 Il Dec. 824, 507 N.E.2d 1193. Rather, the facts of that case involved
something mote, namely “that the abuse iflustrated * * * could have resulted in the termination of life and that plaintifl
was coerced into being his own executioner.” Id. The situation that the Quinn court foresaw almost eerily mirrors the
factual scenario alleged in this case. Here, David was forced to consume alcohol, and as a result, his life was terminated.

462 Additionally, | write separately to expound on the majority’s mention of Qhuinn ‘s acknowledgement that our supreme
court has recognized: The violation of a statute or ordinance “designed for the protection of human life or property is
prima facie evidence of negligence” (Internal quotation marks omitted.) Supra § 24 (quoting Quinn. 155 Hl.App.3d at
238, 107 lll.Dec. 824, 507 NLE.2d 1193). Although not addressed by the majority here, the court in Quinn further stated:
“In order to sustain such a cause of action, two conditions **460 *23 must be met: first, the plaintiff must be within
the class of persons the ordinance was designed to protect; and second, the plaintiff must have suffered the type of harm
the statute was designed to prevent.” (Internal quotation marks omitted.} Quinn, 155 Il App.3d at 238, 107 I1l.Dec.
824, 507 N.E.2d 1193. Therefore, unlike the majority, I believe reviewing courts must also determine whether these two
conditions are met on a case-by-case basis.

4 63 Here, the statute under which plajntiﬂ' brings his cause of action is the Hazing Act, which reads,

“A person commits hazing who knowingly requires the performance of any act by a student or other person'in‘a
school, college, university, or other educational institution of this [s]tate, for the purpose of induction or admission
into any group, organization, or society associated or connected with that institution if:

{a) the act is not sanctioned or authorized by that educational institution; and

(b} the act results in bodily harm to any person.” 720 [LCS 12C-50 (West 2012).

4 64 It is clear that plaintiff is within the type of persons that the Hazing Act was enacted to protect. David was a colicge
student who wanted to join a fraternity associated with NIU. Plaintiff's complaint alleges specific facts that show that the
alleged hazing acts at issue, i.e. forcing David to drink alcohol until danperously intoxicated, was not sanctioned by the
institution, and that said conduct resulted in the ultimate harm to plaintiff, his death. Additionally, plaintiff's complaint
alleged that, contrary to NIU's policies, “Mom and Dad's Night” had not been sanctioned with NIU,

{ 65 Plaintiff has satisfied Quinn 's narrowly tailored Hazing Act factors by alteging sufficient facts to show that plaintiff
was required to drink to intoxication and that the legislature enacted a statute against hazing. Additionally, plaintiff
has adequately pled a duty, and ultimately a cause of action, under the Hazing Act by alleging sufficient facts to satisfy
the four Lance factors. Finally, it is essential that plaintiff was the type of person the Hazing Act was meant to protect,
and that he suffered the type of harm that the Hazing Act was designed to prevent. I believe it is the combination of
these pleading requirements that allow a plaintiff to adequately set forth the requisite duty element for a common law
negligence cause of action brought pursuant to the Hazing Act. '

Al Citations
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Appearance of Logan Redfield -
Application of Gregory Petryka to Defend As Indigent

Order Granting Motion
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C504
Cs05
C506
C507
C508
€509
Cs10

C513

C514

515
C533
C538
C547
C552
C587
€599
C605
C606
C615

C618



Volume 3 (Cont’d)

Appearance of Daniel Biagini

Order Allowing Petryka More Time

Order Allowing or Extending Time to Appear for Various Dependents

Appearance of Kristiana Kunz

Appearance of Rachel Chavez

Chavez Motion to Dismiss Counts 9 and 10
Copy of Joint Motion to Dismiss

Notice of Filing

Joint Motion to Strike Plaintiff’s Response, and Reply in Support of Motion to Dismiss

Scheduling Order

Appearance of Katherine Reporto
Reporto Motion to Dismiss

Appearance of Kevin Rosetti

Rosetti Motion to Join Motion to Dismiss

Volume 4

Pi Kappa Alpha Reply and Support the Motion to Dismiss

Plaintiff’s Response to Motion to Strike
Case Management Order

Case Management Order

Order Granting Leave to Certain Defendant’s to File Motion to Dismiss and

Withdrawing Reporto’s Motion to Dismiss

Patrick Merrill’s Motion to Join Motion to Dismiss

Orders

AB3

C624
C631
C632
C634
C647
C648
C683
C700
c701
C710
C715
CT720
C741

C743

C760
C774
C788
C789
C790

C799

C801



Volume 4 (Cont’d)

Notice of Filing Declaratory Complaint in 2013 CH16415
Copy of Declaratory Complaint

Amended Appearance for Tiffany Schweinfurth

Motion to Dismiss Counts 9 and 10 by Burback, Frank, Luna, Anders,
Schweinfurth, Allegretti, Willrett, Redfield, Kunz, Chavez and Reporto

(collectively, non-member girls)
Copy of Complaint
Appearance of Omar Salameh
Biagini Motion to qun Motion to Dismiss
Salameh Motion to Vacate Defaults
Appearance of Nicole Minik
Minik Motion to Join Motion to Dismiss
Amended Biagini Motion to Join Motion to Dismiss
Motion for Ijefault as to Petryka
Order Granting Motion to Dismiss (7/24/13)
Order Granting Leave to Harvey and Salameh to Appear
Appearance of Alexander Renn
- Appearance of James Harvey
Volume 3
Continuation of Service Affidavits
- Appearance of Michael Pfest
Second Amended Complaint (8/14/13)

Order Allowing Petryka to File His Appearance and Answer

Appearance of Gregory Petryka

AG4

C802

C809

Cg28

C836

C852

C891

C908

co17

€918

€920
C941
C950
C954
C960
€962

C969

C1002
C1024
C1036°
C1091

C1093



Volume 5 (Cont’d)

Appearance of Courtney Odenthal
Notice of Joint Motion to Dismiss Second Amended Complaint by Fraternity Ofﬁcérs
Notice of Motion to Dismiss |
Odenthal’s Motion to Dismiss Second Complaint
Non-Member Girls’ Motion to Dismiss Second Amended Complaint

Copy of Second Amended Complaint

Pi Kappa Alpha’s Motion to Dismiss Second Amended Complaint (9/14/13)
Pursuant to Section 619.1

Continuation of Motion (interrupted by misc. documents)
Affidavit of Justin Buck on Behalf of Pi Kappa Alpha
Copy of Fraternity Document On Relationship With Chapters
Pi Kappa Alpha Standards
Copy of Second Amended Complaint

Yolume 6

Continuation of Complaint
Copy of Order Dismissing First Complaint

Eta Nu’s Motion to Dismiss Second Amended Complaint
Copy of Complaint
Copy of Order of Dismissal

Fraternity Members Joint Motion to Dismiss Counts 7 and 8 of Second
Amended Complaint (9/4/13)

Copy of Order
Copy of Complaint

Copy of Second Amended Complaint Showing Metadata

A65

C1094
C1106
CIlt1
Cl114
C1118

C1133

C1179
Cl184
C1195
C1203
CI211

C1213

C1252
C1262
Ci268
C1276

Cl1322

C1328
C1344
Ci350

C1399



Volume 6 (Cont’d)

Copy of Joint Motion to Dismiss First Amended Complaint C1454

Copy of Complaint C1467
Volume 7
Copy of Earlier Joint Motion to Strike Response, and Reply C1511
Odenthal Motion to Dismiss Second Amended Complaint C1526
Fraternity Officers Join Motion to Dismiss Counts 3, 4, 5 and 6 of Second

Amended Complaint (9/4/13) C1530

Copy of Complaint _ Cl 54_3
Appéara.née of Adriana Sotelo : C1605
Sotelo’s Motion to Join Motion to Dismiss Second Amended Complaint C1619
Plaintiff’s Consolidating ﬁésmnsc to Motion to Dismiss (9/25/13) Ci1620
Plaintiff’s Resi:onse to Pi Kappa Alpha Eta Nu Motion to Dismiss C1627
Representation by Civil Legal Services, for the Plaintiff (waiver of fees) C1634
Plaintiff’s Response to Burback, et él., (sorority defendants) Motion to

Dismiss Counts 9 and 10 C1635
Copy of Plaintiff’s Response to Burback Motion Cl642
Order Allowing Leave to File a Third Amended Complaint Adding Paﬁies, and

Scheduling Order (9/25/13) C1650
Third Amended Complaint (9/30/13) C1651
Plaintiff’s Consolidated Response to Defendant’s Jadick (officers) and Costello

* ="~ (members) Motions to Dismiss Second-Amended Complaint (9/30/13) - ——C1706-
Copy of Plﬁntifs Response to Burback Motion | C1721
Copy of Plaintiff’s Response to Pi Kappa Alpha Motioﬁ ' C1729
Volume 8
8

A66




Volume 8 (cont’d)

Continuation of Complaint

Eta Nu’s Reply in Support of Its Motion to Dismiss Second Amended Complaint
(10/7/13)

Adriana Sotelo’s Motion to Join Motion to Dismiss Second Amended Complaint
Agreed Order On Sotelo
Non-Member Girl’s Motion to Dismiss Second Amended Complaint

Fraternity Officers’ and Members’ Joint Motion to Adopt Reply Filed By Female
Defendant’s with Respect to Second Amended Complaint

Motion to File Signature Page
Motion to File Signature Page
Appearance of Michael Marroquin

Agreed Order Allowing Russell Coyner to Appear and Join Joint Motion to
Dismiss Second Amended Complaint

Marroquin Motion

Motion of Pike Alum, LLC, for Leave to Appear

Appearance of Pi Kappa Alpha International Fraternity (10/21/13)

Appearance of Pike Alum, LLC

Agreed Order as to Sotelo

Case Management Order

Order Dismissing Third Amended Complaint (noting that the Third Amended
(10/23/13)

Motion for Clarification of Prior Order

Plaintiff’s Motion to Take Discovery in Order to Plead Fourth Amended Complaint

(11/5/13)

Plaintiff's Motion to Extend Time to File Fourth Amended Complaint

A67

Complaint was primarily the-same in-substance as the Second Amended Complaint)-

C1752

C1808
Cl1814
C1815

C1823

C1849
C1867
Cigs?2

C1897

C1904
C1903
C1923
C1924
C1929
C1946

C1947
C1948
C1955

C1959

C1962



Volume 8 (cont’d)

Order Granting Motion to Extend Time
Order on Motion for Clarification (11/5/13)

Motion of Non-Member Girls to Reconsider Order Dismissing Complaint Without
Prejudice (11/27/13)

Motion for Protective Order and to Quash Deposition Notices
Volume 9
Email with Notices of Deposition
Notices of Deposition
Further Email on Written Discovery
Continued Notices of Deposition |
PlaintifP's Interrogatory to Each Individual Defendant
Plaintiff’s Request to Produce Two Individual Defendants
Email Attaching Emergency Motion to Extend
Copy of Motion to Extend Time
Copy of Plaintiff’s Response to Jandick Motion
Copy of Jandick Motion to Stay
Copy of Criminal Charge Against Jandick
Pi Kappa Alpha Motion to Quash Discovery and for Protective Order
Various Discovery Requests
Copy of Motion to Quash Deposition Notice and Discovery

Defendant’s Motion to Stay Discovery in Light of Pending Criminal Prosecutions
(12/6/13) : ‘

Copy of Criminal Charge Against Salameh

Non-Member Girl's Motion to Strike Discovery

10

A68

C1964
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C1998

C2021
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Volume 9 (cont’d)

Email to Parties re: Discovery
Defense Counsel’s Response to that Email
Email Concerning State’s Attorney’s Documents

Plaintiff's Response to Motions to Quash

Copies of Statements

Order Granting Defendant’s Motion for Stay and to Produce Justin Buck for
Deposition and Staying Written Discovery Pursuant to Motions Being Granted
(12/11/13)

Case Management Order

Case Managcmerit Order re: Producing Documents for Use at Buck’s Deposition

Protective Order with Respect to Corporate Documents

Order Scheduling Fourth Amended Complaint

Order Denying Defendant’s Joint Motion to Reconsider (3/31/14)

Fourth Amended Complaint (4/30/14) _

Volume 10

Petryka’s Motion to Dismiss Count 7 and 8 of Fourth Amended Complaint
Exhibits

Pike Alum Motion to Dismiss Fourth Amended Complaint

Volume 11

Continuation of Exhibit
Copy of Building Lease

Fraternity Officers’ Joint Motion to Dismiss Counts 3, 4, 5 and 6 of Fourth
Amended Complaint (5/19/14)

Fraternity Members® Joint Motion to Dismiss Counts 7 and 8 of Fourth Amended
Complaint :

11

AB9

C2147
C2148
C2150
C2158

C2165

C2167
C2169
C2170
C2171
C2173
C2174

C2177

C2255
C2265

C2391
C2502
C2538
C2561

C2583



Volume 11 (cont’d)

Exhibits

Fourth Amended Complaint with Metadata

Volume 12
Non-Member Girls’ Motion to Dismiss

Copy of that Motion

Eta Nu Chapter’s Motion to Dismiss Counts 3 and 4 of Fourth Amended Complaint

Exhibits

Pj Kappa Alpha Motion to Dismiss Counts 1 through 4 of Fourth Amended Complaint

Exhibits
Volume 13

Continuation of Exhibits

Copy of Motion for Leave to File Fifth Amended Complaint to Add Five Defendants

(5/28/14)
Fifth Amended Complaint (5/28/14)

Copy of Motion

Order Noting Plaintiff’s Motion for Leave to Conduct Discovery is Withdrawn and
Ordering that All Motions to Dismiss Fourth Amended Complaint Shall Stand as
to the Fifth Amended Complaint, and Plaintiff to File Amended Motion for Leave

to Take Discovery (5/28/14)

Order Allowing Leave to File Fifth Amended Complaint (5/28/ 14)

- --—Pralis-Motion to Dismiss Counts-7-and-8-of Fifth-Amended Complaint

Exhibits, including Bralis Affidavit

Plaintiff's Motion for Leave to Take Discovery

Criminal Court Order Denying Motion to Dismiss Indictment

Non-Fraternity Member Girls Joint Response in Opposition to Motion for

Discovery (6/17/14)

12

A70

C2604

C2679

C2764

C2779
C2864
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C2945

C2955

C3002

C3027
C3030

C3097
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- C3104

C3107
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Volume 13 (cont’d)

Exhibits
Fraternity Officers and Members Joint Response to Motion to Take Discovery
Exhibits
Plaintiff*s Consolidated Reply to Oppbsition to Motion to Take Discovery
Appearance of Nicole Manfredini
Volume 14
Motion of Manfredini to Join Motion to Dismiss
Motion to Eﬁend Time
Plaintiff’s Third Motion for Leave to Take Discovery
Order Granting Time
Order Dismissing Thomas Bralis (7/30/14)
Addition;'ﬂ Appearance on Behalf of Pi Kappa Alpha |
Scheduling Order
Order Granting Motion to Compel and Sealing Produced Documents
Interrogatories to Individual Defendant’s for Address

Order Denying Motion for Discovery and for Identity of Additional Possible
Defendant’s and Setting Other Matters for Status (10/16/14)

Plaintiff’'s Motion for Leave to File Digital Copies of Exhibits to His Response
to the Motion to Dismiss, Identifying the Exhibits

Motion of Non-Member Girls to Strike All Exhibits from Plaintiff’s Response Brief

Defendant’s Joint Reply in Support of 2-615 Motion to Dismiss Fifth Amended
Complaint (12/3/14)

Pi Kappa Alpha Reply Brief in Support of Motion to Dismiss

Eta Nu Chapter’s Reply in Support of Motion to Dismiss

13

AT1

C3156
C3162
C3171
C3233

C3245

C3255
C3263
63265
C3270
C3271
C3272
C3280
C3281

C3283
C3286

C3288

C3291

C3295 -

C3320

C3331



Volume 14 (cont’d)

Non-Member Girls Defendant’s Reply in Support of Motion to Dismiss
Certain Defendant’s Motion to Strike Extraneous Materials from Plaintiff’s Response
Non-Member Girls Motion to Strike All Exhibits from Plaintiff’s Response

Non-Member Girls Joint Reply in Support of Motion to Dismiss Fifth Amended
Complaint

Pike Alum Reply in Support of Motion to Dismiss Fourth Amended Complaint,
Also Addressing the Fifth Amended Complaint

Order Allowing Motion to File Digital Exhibits in Support of the Response to the
Motion to Dismiss (12/4/14)

Order Dismissing Fourth Amended Complaint (12/11/14)" ™™
Amended Order Dismissing Fifth Amended Complaint (12/12/14)

Plaintiff’s Consolidated Response to Motions to Dismiss Fifth Amended Complaint
(12/16/14) i

Copy of Motion for Leave to File Exhibits Digitally
Exhibits
Volume 15
Continuation of Exhibits
Deposition of Justin Buck
Buck Exhibit 1
Buck Exhibit 3 — Affidavit of Buck
Volume 16
Continuation of Exhibits
Buck Exhibit 4
Buck Exhibit 5 - consultaﬁt visitation analysis reports

Buck Exhibit 7 — recruitment

14
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C3415
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C3730

C3746

C3752

- C3765
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Volume 16 (cont’d)

Buck Exhibit 8 — newsletter

Buck Exhibit 9 - recruitment awards

Exhibit D — police summary of Salameh statement

Exhibit E — police summary of Jandick statement

Exhibit F — constitution
Exhibit G — news article

Exhibit G1 — news article

Exhibit H - order against fraternity in Nevada -

Exhibit I - Nevada pleading
Volume 17

Continuation of Exhibits

Order in Criminal Case denying motion to dismiss indictment

Notice of Appeal (1/9/15)

Request for Preparation of Record
Volume 18

Report of Proceedings for June 21, 2013

Report of Proceedings for October 23, 2013

Report of Proceedings for December 11, 2013

- Repott of Proceedings for May 28, 2014+ -————————

Report of Proceedings for July 30, 2014
Report of Proceedings for August 20, 2014

Report of Proceedings for October 16,2014

15
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C3967
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C3986

C4002
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80
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