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1  

NATURE OF THE ACTION 

 

This declaratory judgment action was brought to recover damages caused by 

Professional Transportation Inc.’s (PTI) failure to comply with 625 ILCS §5/8-101 et 

seq., in that, it failed to maintain the $250,000 uninsured and underinsured automobile 

insurance coverage which is mandatory for contract carriers transporting employees in 

the course of their employment on an Illinois highway in a vehicle designed to carry 15 

or fewer passengers. PTI first challenged the constitutionality of 625 ILCS §5/8-101 

which the circuit court found to be constitutional. PTI’s subsequent motion to dismiss 

pursuant to 735 ILCS §§5/2-615, 5/2-619 and 5/2-619.1 focused on its claim that its 

violation of 625 ILCS §5/8-101 et seq. did not support an implied right of action against 

PTI by the plaintiff.  The circuit court found that a private right of action should be 

implied because all four elements were satisfied supporting an implication of a private 

right of action. 

On appeal the Appellate Court of the First District reversed the circuit court’s 

finding that an implied private right of action existed and, that there was no need to 

review the constitutionality of 625 ILCS §5/8-101 since it held that plaintiff had no 

private right of action against PTI. 

ISSUES PRESENTED FOR REVIEW 

A. The Appellate Court erred in finding that the element of ‘necessity’ was 

lacking in plaintiff’s implied private right of action against PTI for its failure to comply 

with section 8-101(c) of the Illinois Vehicle Code, 625 ILCS 5/8-101(c), i.e., failed to 

obtain the required uninsured (UM) and underinsured (UIM) coverage. 

B. The Appellate Court erred in determining that the statutory penalty in 
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2  

section 8-101(c) of the Illinois Vehicle Code was sufficient to make compliance with the 

statute likely.  

C. The Appellate Court erred in determining that the statutory penalty in 

section 8-101(c) of the Illinois Vehicle Code precluded an implied private right of action 

without considering legislative intent. 

D. The Appellate Court’s reliance on Fisher v. Lexington Health Care, Inc., 

188 Ill. 2d 455 (1999) and Metzger v. DaRosa, 209 Ill. 2d 30 (2004) is misplaced. 

JURISDICTION 

This Court has jurisdiction over this appeal pursuant to Illinois Supreme Court 

Rule 315. The Appellate Court entered its judgment in the case on June 26, 2018. No 

petition for rehearing was filed. Appellant’s Petition for Leave to Appeal was allowed by 

this Court on September 26, 2018 and her request for extension of time to file her brief 

was granted allowing appellant to file her brief by December 5, 2018. 

STATUTE INVOLVED 

Chapter 8 of the Illinois Vehicle Code (“Motor Vehicles Used For Transportation 

Of Passengers”), 625 ILCS 5/8-101 et seq. (2006).  

STATEMENT OF FACTS 

 

On November 13, 2010, Professional Transportation, Inc. (PTI) was a common 

carrier for hire to transport passengers and contracted the Union Pacific Railroad Co. to 

transport its railroad employees in the State of Illinois. (C-66).  On this date, Ms. Mary 

Terry Carmichael, was an employee of the Union Pacific Railroad Co. (UPRR) and a 

passenger in a six-passenger van owned and operated by PTI. The van was involved in a 

motor vehicle collision and Ms. Carmichael sustained injuries. (C-336-337, C-824). 
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3  

During the time of the collision, PTI had a Business Auto Policy which covered 

its fleet of vans and was effective April 1, 2010 – April 1, 2011.  The uninsured and 

underinsured motorist UM/UIM coverage was $20,000, per passenger and $40,000 per 

occurrence.  As of February 7, 2014, over three years since the collision, PTI has 

maintained the same amount of UM/UIM coverage in Illinois. (C-343-345). 

On October 2, 2013, PTI filed an action against the State of Illinois by and 

through the Illinois Attorney General and Illinois Secretary of State. (C-252-260).  The 

State of Illinois appeared and filed its motion to dismiss and brief in support of its motion 

on December 13, 2013. (C-288). 

The procedural history of the case is not in dispute and plaintiff provides the 

following:    

Ms. Carmichael first brought an action against PTI and its driver, the driver of 

the other vehicle involved in the collision and the UPRR based upon the Federal 

Employers’ Liability Act, 45 U.S.C. §§ 51-60 on September 15, 2011. (C-28 – 39). These 

actions were eventually dismissed.  (C-323, 1025-1026) Plaintiff settled with the driver of 

the other vehicle for the driver’s insurance policy limits - $20,000. 

On October 17, 2012, plaintiff filed a Declaratory Judgment action against PTI, 

UPRR and ACE Insurance. (C-3 - 56).  Her action against the railroad was based on the 

collective bargaining agreement between her union and UPRR which provided Off-Track 

Vehicle Accident Benefits Coverage. (C-4 – 6).  This action was resolved and not part of 

this appeal. 

Her action against PTI was based upon PTI’s failure to obtain the required limits 

of uninsured (UM) and underinsured (UIM) coverage under section 8-101(c) of the 
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Illinois Vehicle Code (Vehicle Code)(625 ILCS 5/8-101(c)) which was $250,000 per 

passenger.  Plaintiff claimed that PTI was operating as a contract carrier transporting 

UPRR employees in the course of their employment in a vehicle designed to carry 15 or 

less passengers. This was admitted by defendant. (C-127, C-394-395).  

American Insurance Company (ACE) was the insurer that issued PTI a Business 

Auto insurance policy.  Plaintiff claimed that the Business Auto insurance policy 

provided PTI coverage that was required pursuant to section 8-101 (c). (C-8 - 13). ACE’s 

motion to dismiss was granted. (C-929-934).  Although plaintiff initially filed an appeal 

in her case against ACE, she eventually withdrew same.  

ARGUMENT 

I. THE APPELLATE COURT ERRED IN RULING THAT 625 ILCS 

5/8-101(c) DOES NOT GIVE RISE TO AN IMPLIED PRIVATE RIGHT OF 

ACTION. 

 

The Court’s standard of review for a motion to dismiss under sections 2-615 or 

2-619 of the Code of Civil Procedure is de novo. Solaia Tech v. Specialty Pub.Co. 221 

Ill.2d 558, 579 (2006). 

A. The Appellate Court Erred In Finding That The “Necessity” Element Of 

An Implied Private Right of Action Was Lacking 

 

This Court has confirmed that a private right of action which may be implied 

from a statute violation still exists and the four factors to be considered when deciding 

whether such an action is implied are the following: 

1) Plaintiff is a member of the class for whose benefit the statute was enacted; 

2) Plaintiff’s injury is one the statute was designed to prevent; 

3) A private right of action is consistent with the underlying purpose of the 
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statute; and,  

4) Implying a private right of action is necessary to provide an adequate remedy 

for violations of the statute. Fisher v. Lexington Health Care, Inc., 188 Ill. 2d 455, 460 

(1999) and Metzger v. DaRosa, 209 Ill. 2d 30, 36 (2004).  

Defendant PTI did not dispute the first three factors and the Appellate Court did 

not consider whether these factors favored an implied private right of action.  However, 

the Appellate Court determined that such an action was not necessary to provide an 

adequate remedy for PTI’s violation of not having the required limits of uninsured (UM) 

and underinsured (UIM) coverage under section 8-101(c) of the Illinois Vehicle Code 

(Vehicle Code)(625 ILCS 5/8-101(c)). 

In Pilotto v. Urban Outfitters West, L.L.C., 2017 IL.App. (1
st
) 160844, 72 N.E. 

3d 772 at 784-785, citing Fisher, 188 Ill. 2d 455 at 460 (1999), the court noted that the 

fourth factor is met if it is shown that a private right of action is necessary to provide an 

adequate remedy to individuals injured as a result of violations of the statute.  Ms. 

Carmichael is the individual who was injured as the result of PTI’s violation of not 

having the requisite amount of UM/UIM coverage as required by law.  Without a private 

right of action, she has no adequate remedy. 

B. The Appellate Court Erred In Determining That The Statutory 

Penalty Provided In Section 8-101(c) Of The Illinois Vehicle Code Was Sufficient To 

Make Compliance With The Statute Likely  

  

The sanction outlined in section 8-116 of the Illinois Vehicle Code (Vehicle 

Code) (625 ILCS 5/8-116) provides that any person who fails to comply with the 

provisions of this chapter is guilty of a Class A misdemeanor. Likewise, if an insurance 

policy or bond is withdrawn for a vehicle such as PTI’s van, the Secretary of State 

SUBMITTED - 3115066 - John Bishof - 12/5/2018 5:48 PM

123853



6  

“immediately shall suspend” the owner’s registration certificates, plates, and stickers for 

that vehicle. (625 ILCS 5/8-113).  The Appellate Court found that these statutory 

penalties were enough to deny plaintiff’s implied private right of action. (2018 IL App 

(1
st
) 170075 ¶ 21; A9-A10).  However, the State of Illinois by and through the Illinois 

Attorney General and Illinois Secretary of State were parties to the underlying action on 

or before December 12, 2013.  Even though at that time and to the present, PTI had not 

complied with 625 ILCS 5/8-101(c) neither the Secretary of State suspended PTI’s 

registration certificates, registration plates and registration sticker or stickers nor did the 

Attorney General charge PTI with a Class A misdemeanor for its failure to obtain a bond 

or insurance policy as proof of financial responsibility for the requisite amount of 

UM/UIM coverage as required by law. (625 ILCS 5/8-113, 5/8-116) (from Ch. 95 1/2, 

par. 8-113, 8-116). The statutory penalty can never be sufficient if the statute itself is not 

enforced. 

C. The Appellate Court Erred In Determining That The Statutory 

Penalty In Section 8-101(c) Of The Illinois Vehicle Code Precluded An Implied 

Private Right Of Action Without Considering Legislative Intent 

 

In construing a statute, the primary objective is to ascertain and give effect to the 

intent of the General Assembly.  The plain language of the statute is the best indication of 

that intent. Metzger v. DeRosa, 209 Ill.2d 30, 34-35 (2004).  Likewise, when undertaking 

the interpretation of a statute, we must presume that when the legislature enacted a law, it 

did not intend to produce absurd, inconvenient or unjust results. Progressive Univ. Ins. v. 

Liberty Mut. Fire, 215 Ill.2d 121, 134, 828 N.E. 2d 1175, 1183 (2005).  As noted in 

Progressive, “[t]he principal purpose of this state’s mandatory liability insurance 

requirement is to protect the public by securing payment of their damages.” Id. at 129, 
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1185.   

In the present case, the discussion in the Illinois State Senate is instructive. At the 

third reading and final vote in the Senate of HB 2510, Senator Munoz stated succinctly 

the following: 

The House Bill 2510, the bill simply hold [sic] that as part of a proof of its 

financial responsibility, a contract carrier transporting employees in the course of 

their employment is required to verify hit and run and uninsured motor vehicle 

coverage and underinsured motor vehicle coverage on the total amount of not less 

than two hundred and fifty thousand per passenger.  What happens now is that if a 

transport van is involved in an accident caused by another driver who has little or no 

insurance, the passengers in the van are left without remedy, which can lead to 

extreme financial loss. [emphasis added].  Bill came out unanimously out of 

transportation
1
.  I know of no opposition. (C 1018-1019) 

 

Language in 625 ILCS 5/8-101(e) strongly suggests an implied civil remedy. 

(e) If the person operating such motor vehicle is not the owner, then proof of 

financial responsibility filed hereunder must provide that the owner is primarily liable. 

[emphasis added]. 

 

In our case, the PTI van was operated by a driver who was not the owner.  PTI is 

the owner and the statute states that PTI is primarily liable.  There can be no other meaning 

than PTI is legally required to have the coverage outlined in 625 ILCS 5/8-101 and that if 

for some reason it did not have such coverage, i.e., it did not comply with the law, it would 

be primarily liable for $250,000 per passenger.  This would entail a civil suit brought 

against PTI, which plaintiff has done. 

D. The Appellate Court’s Reliance on Fisher v. Lexington Health Care, 

Inc., 188  Ill.2d 455(1999) And Metzger v. DeRosa, 209 Ill.2d 30 (2004) Is Misplaced 

 

The Appellate Court relied heavily on Fisher v. Lexington Health Care, Inc., 188 

Ill. 2d 455 (1999) and Metzger v. DaRosa, 209 Ill. 2d 30 (2004) in determining that 

                                                      
1
Transportation Committee of the Senate.  
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8  

plaintiff did not have an implied private right of action.  In Fisher, plaintiffs, who were 

employees of Lexington, a nursing home, were terminated for cooperating with the Illinois 

Department of Public Health which was conducting an investigation of the death of one of 

the residents. Id. at 457-58. Fisher and the other individual who was constructively 

terminated brought actions against Lexington alleging an implied private right of action 

Pursuant to the Nursing Home Care Act. Plaintiffs sought damages for Lexington’s alleged 

retaliatory conduct which resulted in Fisher’s discharge and the other plaintiff’s 

resignation. Id. at 458.  The circuit court granted Lexington’s motion to dismiss the 

complaint finding that there was no private right of action. The appellate court reversed 

and held there was an implied right of action for retaliatory conduct.   This Court allowed 

Lexington’s petition for leave to appeal and reversed the appellate court. Id. at 458-59.  On 

Appeal the Court noted that it had “consistently sought to restrict the common law tort of 

retaliatory discharge.” Id. at 467 and “[w]e have repeatedly emphasized that, ‘[t]he 

common doctrine that an employer may discharge an employee-at-will for any reason is 

still the law in Illinois, except for when the discharge violates a clearly mandated public 

policy.’” (cites omitted) Id. at 467. “Notably the court has thus far declined to recognize a 

cause of action for retaliatory constructive discharge or retaliatory demotion.” Id. at 467-

68. Fisher concluded that, “Given this court’s reluctance to expand the common law in this 

area, we must also hesitate to imply such actions under a statute without explicit legislative 

authority.” Id. at 468.   

Metzger involved an employee of the Illinois State Police who brought a multi-

count suit against the State Police and other individuals in federal court alleging 

retaliation in violation of federal statutes and constitutional provisions. One count alleged 
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9  

a violation of section 19c.1 of the Personnel Code (20 ILCS 415/19c.1). 209 Ill. 2d at 32.  

The case went to trial and the jury found in favor of Metzger on the one count of 

violation of section 19c.1.  Id. 33-34. On appeal, the Seventh Circuit certified the 

following two questions of Illinois law: Id. at 34. 

   “1.  Does Section 19c.1 of the Illinois Personnel Code, 

   20 ILCS 415/19c.1, create an implied private right of  

   action?   

 

   2.  If there is an implied private right of action under 

   Section 19c.1, is that action limited to one against the 

   employer (i.e., the State of Illinois), or may it also be 

   brought against individual employees (i.e., supervisors, 

managers, or others who retaliate against the   

whistleblower)?”  

 

The Illinois Supreme Court held that section 19c.1 of the Personnel Code (20 

ILCS 415/19c.1) does not create an implied private action. Id. at 44 

Although the Code barred any disciplinary (retaliatory) action against any 

employee for the disclosure of any prohibited activity, the Court determined that section 

19c.1 did not articulate what relief an employee would have if he/she were subject to 

retaliation for whistleblower activities. Id. at 35. 

Metzger proceeded to consider the four factors that are used in determining 

whether a private right of action was implied from the statute. Id. at 36.  In finding that 

Linette Metzger did not have an implied private action, again the Court noted that it “has 

consistently sought to restrict the common law tort of retaliatory discharge.” Id. at 44.  

Also citing Fisher the Court again expressed its firm position regarding employers’ 

action of retaliation against an employee: “[g]iven this court’s reluctance to expand the 

common law in this area [retaliation], we must hesitate to imply such actions under 
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statute without explicit legislative authority.” Id. at 44.   

In the present case, Justice Pucinski, specially concurring, noted that “while I 

believe that their [the rest of the panel’s] analysis of the current state of the law in Illinois 

is correct, I think the law is wrong.” He also found that the penalties that defendant 

should have been subject to “does nothing to restore the victim and leaves, in my opinion, 

a gaping hole in the system of justice.” (2018 IL App (1
st
) 170075 ¶ 27; A11) He, along 

with the rest of the panel, found Metzger and Fisher “instructive on this issue [element of 

necessity].” (2018 IL App (1
st
) 170075 ¶ 18; A7-A8) 

The present case before this Court does not involve retaliatory discharge or 

demotion. Therefore, the reluctance to find that an implied right of private action that 

existed in Metzger and Fisher should not apply to appellant’s case. The only issue before 

the Court is determining whether the implied private right of action is necessary to 

provide a remedy for PTI’s violation of the statute. Plaintiff submits that there can be 

only one answer. 

CONCLUSION 

Based on the foregoing plaintiff prays that the Illinois Supreme Court reverse the 

decision of the Appellate Court and remand the case back to the Circuit Court of Cook 

County. 

Dated: December 5, 2018       /s/John S. Bishof, Jr. 
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Attorney Plaintiff-Appellant 
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IN THE 

SUPREME COURT OF ILLINOIS 

No: 123853 
________________________________________________________________________ 

________________________________________________________________________ 

MARY TERRY CARMICHAEL,   ) 

       ) 

       Plaintiff,  )   

  vs.     )   

) Appellate Court, First 

UNION PACIFIC RAILROAD COMPANY, ) Judicial District, Case  

a foreign corporation; PROFESSIONAL ) No: 1-17-0075 

TRANSPORTATION, INC, a foreign )      

corporation, d/b/a PTI; and ACE AMERICAN )  

INSURANCE CO., a foreign corporation,  )  Circuit Court of Cook 

) County, Chancery 

Defendants  ) Division 

__________________________________________) No:  12 CH 38582  

                                                                                    )  

PROFESSIONAL TRANSPORTATION,  )   

INC., a foreign corp., d/b/a PTI;     )  

       ) Trial Judge: Judge 

             Counter-Plaintiff/Defendant,  )  Sophia H. Hall 

       ) 

  vs.      )  

       ) 

MARY TERRY CARMICHAEL,   ) 

       ) 

             Counter-Defendant/Plaintiff,  ) 

       ) 

  and       ) 

       ) 

JESSE WHITE, ILLINOIS SECRETARY OF  ) 

STATE.      ) 

       ) 

   Counter-Defendant.   ) 

________________________________________________________________________

________________________________________________________________________ 

 

NOTICE OF FILING 

____________________________________  

 

To: See attached Service List 
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PLEASE TAKE NOTICE that on December 5, 2018, we electronically filed with 

the Clerk of the Supreme Court, through eFileIL, Brief of Plaintiff-Appellant Mary Terry 

Carmichael, Appendix, Notice of Filing and Proof of Service, true and correct copies of 

which are attached and hereby served upon you. 

/s/ John S. Bishof, Jr.. 

Attorney for Plaintiff-Appellant Mary Terry Carmichael 

Law Office of John Bishof, P.C. 

101 N. Wacker Dr. Suite 200 

Chicago, Illinois 60606 

Phone: 312-630-2048; Fax: 312-630-2085 

jsbishof@jsblegal.com 

 

PROOF OF SERVICE 

 

I, John S. Bishof, Jr., certify that I caused copies of the foregoing documents, 

Brief of Plaintiff-Appellant Mary Terry Carmichael, Appendix and Notice of Filing to be 

served upon the following via email on December 5, 2018: 

 

George Brant 

Judge James Hoban & Fisher, LLC 

422 N. Northwest Highway, Suite 200 

Park Ridge, IL 60068 

GBrant@judgeltd.com 

 

Evan Siegel 

Assistant Attorney General 

100 W. Randolph St. 13th Floor 

Chicago, IL 60601 

esiegel@atg.state.il.us 

 

Hugh C. Griffin 

Hall Prangle & Schoonveld, LLC 

200 South Wacker Drive, Suite 3300 

Chicago, IL 60606 

HGriffin@HPSLAW.COM 

 

Under penalties as provided by law pursuant to 735 ILCS 5/1-109, the undersigned  

certifies that the statements set forth herein are true and correct. 

 

/s/ John S. Bishof, Jr. 
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E-FILED
12/5/2018 5:48 PM
Carolyn Taft Grosboll
SUPREME COURT CLERK




