123853

IN THE
SUPREME COURT OF ILLINOIS
No: 123853

MARY TERRY CARMICHAEL,

Plaintiff,
VS.
Appellate Court, First
Judicial District, Case
No: 1-17-0075

UNION PACIFIC RAILROAD COMPANY,

a foreign corporation; PROFESSIONAL
TRANSPORTATION, INC, a foreign
corporation, d/b/a PTI; and ACE AMERICAN
INSURANCE CO., a foreign corporation, Circuit Court of Cook
County, Chancery
Division

No: 12 CH 38582

Defendants

PROFESSIONAL TRANSPORTATION,
INC., a foreign corp., d/b/a PTl;

Trial Judge: Judge
Sophia H. Hall

Counter-Plaintiff/Defendant,
VS.

MARY TERRY CARMICHAEL,
Counter-Defendant/Plaintiff,

and

JESSE WHITE, ILLINOIS SECRETARY OF
STATE.

Counter-Defendant.

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

BRIEF OF PLAINTIFF-APPELLANT MARY TERRY CARMICHAEL

E-FILED
12/5/2018 5:48 PM

Carolyn Taft Grosboll
SUPREME COURT CLERK

SUBMITTED - 3115066 - John Bishof - 12/5/2018 5:48 PM



SUBMITTED - 3115066 - John Bishof - 12/5/2018 5:48 PM

123853

John S. Bishof, Jr.

Attorney Plaintiff-Appellant
Law Office of John Bishof, P.C.
101 N. Wacker Dr. Suite 200
Chicago, Illinois 60606

Phone: 312-630-2048

Fax: 312-630-2085
jshishof@jsblegal.com

ARDC #213926




123853

POINTS AND AUTHORITIES
NATURE OF THE ACTION ...t 1
B25 TLCS 85/8-101 .. .u ittt 1
T35 ILCS 85/2-015. . e 1
T35 TLCS 85/2-6019. . .o 1
T35 TLCS 85/2-619. 0. . it 1
ISSUESS PRESENTED FOR REVIEW......oiiiiiiiiiii e 1
B25 TLCS 85/8-101 .. .uieiiieii e 1-2
Fisher v. Lexington Health Care, Inc., 188 T11. 2d 455 (1999)......c.coviiiiiiiiiiien, 2
Metzger v. DaRosa, 209 1. 2d 30 (2004)......... coriiriii e 2
JURISDICTION . ..ottt ettt e e eeae e 2
Supreme Court Rule 315, .. ..o e 2
STATUTE INVOLVED . ...t e e 2
B25 TLCS 85/8-101 .. .u ittt 2
STATEMENT OF FACT S, . it 2
Federal Employers’ Liability Act, 45 U.S.C. §§ 51-60........cciiiiiiiiiiiiiiiiiene, 3
25 TLCS 5/8-1OL(C) . - v e e e, 4
AR GUMEN T L 4
i. The Appellate Court Erred In Ruling That 625 ILCS 5/8-101(c) Does Not Give
Rise To An Implied Private Right Of Action .............oviiiiiiiiiii e 4
Solaia Tech v. Specialty Pub.Co. 221 111.2d 558 (2006)..........ccovivviiiiiiiiiieieieeens 4
A The Appellate Court Erred In Finding That The “Necessity” Element Of An
Implied Private Right of Action Was Lacking................cooiiiiiiiiiiiiiiie 4
Fisher v. Lexington Health Care, Inc., 188 111.2d 455(1999) ..o, 5)

i

SUBMITTED - 3115066 - John Bishof - 12/5/2018 5:48 PM



123853

Metzger v. DeR0Sa, 209 T11.2d 30 (2004). .......evv oo, 5
B25 ILCS 5/8-L10L(C) -+ e e e e, 5

Pilotto v. Urban Outfitters West, L.L.C., 2017 IL.App. (1) 160844, 72 N.E. 3d 772 (1*
DSt 2017) ..o 5

B. The Appellate Court Erred In Determining That The Statutory Penalty Provided
In Section 8-101(c) Of The Illinois VVehicle Code Was Sufficient To Make Compliance

With The Statute LIKely. ..o e e e 5
B25 ILCS B/8-116. e 5-6
B25 ILCS B/8-1 13 e 5-6
B25 TLCS 5/8-T0T(C) e ettt ettt e e e e 6

C. The Appellate Court Erred In Determining That The Statutory Penalty In Section
8-101( c) Of The Illinois Vehicle Code Precluded An Implied Private Right Of Action

Without Considering Legislative Intent. ... 6
Metzger v. DeRosa, 209 T11.2d 30 (2004).....ccueiiniiiie i e 6
Progressive Univ. Ins. v. Liberty Mut. Fire, 215 111.2d 121 (2005)..........ccoeeevinvinnn... 6
825 ILCS 5/8-10L(E). e e 7

D. The Appellate Court’s Reliance on Fisher v. Lexington Health Care, Inc., 188
[11.2d 455(1999) And Metzger v. DeRosa, 209 I11.2d 30 (2004) Is

MISPIACEA. ..o 7

Fisher v. Lexington Health Care, Inc., 188 111.2d 455(1999) ......coovvviiiiniiiiiin, 7-10

Metzger v. DeRosa, 209 T11.2d 30 (2004)......oneinriii e 7-10
ii

SUBMITTED - 3115066 - John Bishof - 12/5/2018 5:48 PM



123853

NATURE OF THE ACTION

This declaratory judgment action was brought to recover damages caused by
Professional Transportation Inc.’s (PTI) failure to comply with 625 ILCS 8§5/8-101 et
seq., in that, it failed to maintain the $250,000 uninsured and underinsured automobile
insurance coverage which is mandatory for contract carriers transporting employees in
the course of their employment on an Illinois highway in a vehicle designed to carry 15
or fewer passengers. PTI first challenged the constitutionality of 625 ILCS 85/8-101
which the circuit court found to be constitutional. PTI’s subsequent motion to dismiss
pursuant to 735 ILCS 885/2-615, 5/2-619 and 5/2-619.1 focused on its claim that its
violation of 625 ILCS §5/8-101 et seq. did not support an implied right of action against
PTI by the plaintiff. The circuit court found that a private right of action should be
implied because all four elements were satisfied supporting an implication of a private
right of action.

On appeal the Appellate Court of the First District reversed the circuit court’s
finding that an implied private right of action existed and, that there was no need to
review the constitutionality of 625 ILCS 85/8-101 since it held that plaintiff had no
private right of action against PTI.

ISSUES PRESENTED FOR REVIEW

A The Appellate Court erred in finding that the element of ‘necessity’ was
lacking in plaintiff’s implied private right of action against PTI for its failure to comply
with section 8-101(c) of the Illinois Vehicle Code, 625 ILCS 5/8-101(c), i.e., failed to
obtain the required uninsured (UM) and underinsured (UIM) coverage.

B. The Appellate Court errled in determining that the statutory penalty in
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section 8-101(c) of the Illinois Vehicle Code was sufficient to make compliance with the
statute likely.

C. The Appellate Court erred in determining that the statutory penalty in
section 8-101(c) of the Illinois Vehicle Code precluded an implied private right of action
without considering legislative intent.

D. The Appellate Court’s reliance on Fisher v. Lexington Health Care, Inc.,
188 11l. 2d 455 (1999) and Metzger v. DaRosa, 209 Ill. 2d 30 (2004) is misplaced.

JURISDICTION

This Court has jurisdiction over this appeal pursuant to Illinois Supreme Court
Rule 315. The Appellate Court entered its judgment in the case on June 26, 2018. No
petition for rehearing was filed. Appellant’s Petition for Leave to Appeal was allowed by
this Court on September 26, 2018 and her request for extension of time to file her brief
was granted allowing appellant to file her brief by December 5, 2018.

STATUTE INVOLVED

Chapter 8 of the Illinois Vehicle Code (“Motor Vehicles Used For Transportation

Of Passengers”), 625 ILCS 5/8-101 et seq. (2006).
STATEMENT OF FACTS

On November 13, 2010, Professional Transportation, Inc. (PTI) was a common
carrier for hire to transport passengers and contracted the Union Pacific Railroad Co. to
transport its railroad employees in the State of Illinois. (C-66). On this date, Ms. Mary
Terry Carmichael, was an employee of the Union Pacific Railroad Co. (UPRR) and a
passenger in a six-passenger van owned and operated by PTI. The van was involved in a

motor vehicle collision and Ms. Carmichael sustained injuries. (C-336-337, C-824).
2
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During the time of the collision, PTI had a Business Auto Policy which covered
its fleet of vans and was effective April 1, 2010 — April 1, 2011. The uninsured and
underinsured motorist UM/UIM coverage was $20,000, per passenger and $40,000 per
occurrence. As of February 7, 2014, over three years since the collision, PTI has
maintained the same amount of UM/UIM coverage in Illinois. (C-343-345).

On October 2, 2013, PTI filed an action against the State of Illinois by and
through the Illinois Attorney General and Illinois Secretary of State. (C-252-260). The
State of Illinois appeared and filed its motion to dismiss and brief in support of its motion
on December 13, 2013. (C-288).

The procedural history of the case is not in dispute and plaintiff provides the
following:

Ms. Carmichael first brought an action against PTI and its driver, the driver of
the other vehicle involved in the collision and the UPRR based upon the Federal
Employers’ Liability Act, 45 U.S.C. §§ 51-60 on September 15, 2011. (C-28 — 39). These
actions were eventually dismissed. (C-323, 1025-1026) Plaintiff settled with the driver of
the other vehicle for the driver’s insurance policy limits - $20,000.

On October 17, 2012, plaintiff filed a Declaratory Judgment action against PTI,
UPRR and ACE Insurance. (C-3 - 56). Her action against the railroad was based on the
collective bargaining agreement between her union and UPRR which provided Off-Track
Vehicle Accident Benefits Coverage. (C-4 — 6). This action was resolved and not part of
this appeal.

Her action against PTI was based upon PTI’s failure to obtain the required limits

of uninsured (UM) and underinsured (UIM) coverage under section 8-101(c) of the
3
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Illinois Vehicle Code (Vehicle Code)(625 ILCS 5/8-101(c)) which was $250,000 per
passenger. Plaintiff claimed that PTI was operating as a contract carrier transporting
UPRR employees in the course of their employment in a vehicle designed to carry 15 or
less passengers. This was admitted by defendant. (C-127, C-394-395).

American Insurance Company (ACE) was the insurer that issued PTI a Business
Auto insurance policy. Plaintiff claimed that the Business Auto insurance policy
provided PTI coverage that was required pursuant to section 8-101 (c). (C-8 - 13). ACE’s
motion to dismiss was granted. (C-929-934). Although plaintiff initially filed an appeal
in her case against ACE, she eventually withdrew same.

ARGUMENT

l. THE APPELLATE COURT ERRED IN RULING THAT 625 ILCS
5/8-101(c) DOES NOT GIVE RISE TO AN IMPLIED PRIVATE RIGHT OF
ACTION.

The Court’s standard of review for a motion to dismiss under sections 2-615 or
2-619 of the Code of Civil Procedure is de novo. Solaia Tech v. Specialty Pub.Co. 221
I11.2d 558, 579 (2006).

A. The Appellate Court Erred In Finding That The “Necessity” Element Of
An Implied Private Right of Action Was Lacking

This Court has confirmed that a private right of action which may be implied
from a statute violation still exists and the four factors to be considered when deciding
whether such an action is implied are the following:

1) Plaintiff is a member of the class for whose benefit the statute was enacted;

2) Plaintiff’s injury is one the statute was designed to prevent;

3) A private right of action is consistent with the underlying purpose of the

4
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statute; and,

4) Implying a private right of action is necessary to provide an adequate remedy
for violations of the statute. Fisher v. Lexington Health Care, Inc., 188 Ill. 2d 455, 460
(1999) and Metzger v. DaRosa, 209 Ill. 2d 30, 36 (2004).

Defendant PTI did not dispute the first three factors and the Appellate Court did
not consider whether these factors favored an implied private right of action. However,
the Appellate Court determined that such an action was not necessary to provide an
adequate remedy for PTI’s violation of not having the required limits of uninsured (UM)
and underinsured (UIM) coverage under section 8-101(c) of the Illinois Vehicle Code
(Vehicle Code)(625 ILCS 5/8-101(c)).

In Pilotto v. Urban Outfitters West, L.L.C., 2017 IL.App. (1%) 160844, 72 N.E.
3d 772 at 784-785, citing Fisher, 188 Ill. 2d 455 at 460 (1999), the court noted that the
fourth factor is met if it is shown that a private right of action is necessary to provide an
adequate remedy to individuals injured as a result of violations of the statute. Ms.
Carmichael is the individual who was injured as the result of PTI’s violation of not
having the requisite amount of UM/UIM coverage as required by law. Without a private
right of action, she has no adequate remedy.

B. The Appellate Court Erred In Determining That The Statutory
Penalty Provided In Section 8-101(c) Of The lllinois Vehicle Code Was Sufficient To
Make Compliance With The Statute Likely

The sanction outlined in section 8-116 of the Illinois Vehicle Code (Vehicle
Code) (625 ILCS 5/8-116) provides that any person who fails to comply with the
provisions of this chapter is guilty of a Class A misdemeanor. Likewise, if an insurance

policy or bond is withdrawn for a vehicle such as PTI’s van, the Secretary of State
5
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“immediately shall suspend” the owner’s registration certificates, plates, and stickers for
that vehicle. (625 ILCS 5/8-113). The Appellate Court found that these statutory
penalties were enough to deny plaintiff’s implied private right of action. (2018 IL App
(1) 170075 § 21; A9-A10). However, the State of Illinois by and through the Illinois
Attorney General and Illinois Secretary of State were parties to the underlying action on
or before December 12, 2013. Even though at that time and to the present, PTI had not
complied with 625 ILCS 5/8-101(c) neither the Secretary of State suspended PTI’s
registration certificates, registration plates and registration sticker or stickers nor did the
Attorney General charge PTI with a Class A misdemeanor for its failure to obtain a bond
or insurance policy as proof of financial responsibility for the requisite amount of
UM/UIM coverage as required by law. (625 ILCS 5/8-113, 5/8-116) (from Ch. 95 1/2,
par. 8-113, 8-116). The statutory penalty can never be sufficient if the statute itself is not
enforced.

C. The Appellate Court Erred In Determining That The Statutory
Penalty In Section 8-101(c) Of The Illinois Vehicle Code Precluded An Implied
Private Right Of Action Without Considering Legislative Intent

In construing a statute, the primary objective is to ascertain and give effect to the

intent of the General Assembly. The plain language of the statute is the best indication of
that intent. Metzger v. DeRosa, 209 I111.2d 30, 34-35 (2004). Likewise, when undertaking
the interpretation of a statute, we must presume that when the legislature enacted a law, it
did not intend to produce absurd, inconvenient or unjust results. Progressive Univ. Ins. v.
Liberty Mut. Fire, 215 Ill.2d 121, 134, 828 N.E. 2d 1175, 1183 (2005). As noted in
Progressive, “[t]lhe principal purpose of this state’s mandatory liability insurance

requirement is to protect the public by securing payment of their damages.” Id. at 129,
6
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1185.

In the present case, the discussion in the Illinois State Senate is instructive. At the
third reading and final vote in the Senate of HB 2510, Senator Munoz stated succinctly
the following:

The House Bill 2510, the bill simply hold [sic] that as part of a proof of its
financial responsibility, a contract carrier transporting employees in the course of
their employment is required to verify hit and run and uninsured motor vehicle
coverage and underinsured motor vehicle coverage on the total amount of not less
than two hundred and fifty thousand per passenger. What happens now is that if a
transport van is involved in an accident caused by another driver who has little or no
insurance, the passengers in the van are left without remedy, which can lead to
extreme financial loss. [emphasis added]. Bill came out unanimously out of
transportation®. | know of no opposition. (C 1018-1019)

Language in 625 ILCS 5/8-101(e) strongly suggests an implied civil remedy.

(e) If the person operating such motor vehicle is not the owner, then proof of
financial responsibility filed hereunder must provide that the owner is primarily liable.
[emphasis added].

In our case, the PTI van was operated by a driver who was not the owner. PTI is
the owner and the statute states that PT1 is primarily liable. There can be no other meaning
than PTI is legally required to have the coverage outlined in 625 ILCS 5/8-101 and that if
for some reason it did not have such coverage, i.e., it did not comply with the law, it would
be primarily liable for $250,000 per passenger. This would entail a civil suit brought

against PT1, which plaintiff has done.

D. The Appellate Court’s Reliance on Fisher v. Lexington Health Care,
Inc., 188 Ill.2d 455(1999) And Metzger v. DeRosa, 209 I1l.2d 30 (2004) Is Misplaced

The Appellate Court relied heavily on Fisher v. Lexington Health Care, Inc., 188

ll. 2d 455 (1999) and Metzger v. DaRosa, 209 Ill. 2d 30 (2004) in determining that

Transportation Committee of the Senate.
7

SUBMITTED - 3115066 - John Bishof - 12/5/2018 5:48 PM



123853

plaintiff did not have an implied private right of action. In Fisher, plaintiffs, who were
employees of Lexington, a nursing home, were terminated for cooperating with the Illinois
Department of Public Health which was conducting an investigation of the death of one of
the residents. Id. at 457-58. Fisher and the other individual who was constructively
terminated brought actions against Lexington alleging an implied private right of action
Pursuant to the Nursing Home Care Act. Plaintiffs sought damages for Lexington’s alleged
retaliatory conduct which resulted in Fisher’s discharge and the other plaintiff’s
resignation. Id. at 458. The circuit court granted Lexington’s motion to dismiss the
complaint finding that there was no private right of action. The appellate court reversed
and held there was an implied right of action for retaliatory conduct. This Court allowed
Lexington’s petition for leave to appeal and reversed the appellate court. Id. at 458-59. On
Appeal the Court noted that it had “consistently sought to restrict the common law tort of
retaliatory discharge.” Id. at 467 and “[w]e have repeatedly emphasized that, ‘[t]he
common doctrine that an employer may discharge an employee-at-will for any reason is
still the law in Illinois, except for when the discharge violates a clearly mandated public
policy.”” (cites omitted) Id. at 467. “Notably the court has thus far declined to recognize a
cause of action for retaliatory constructive discharge or retaliatory demotion.” Id. at 467-
68. Fisher concluded that, “Given this court’s reluctance to expand the common law in this
area, we must also hesitate to imply such actions under a statute without explicit legislative
authority.” 1d. at 468.
Metzger involved an employee of the Illinois State Police who brought a multi-

count suit against the State Police and other individuals in federal court alleging

retaliation in violation of federal statutes and constitutional provisions. One count alleged
8
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a violation of section 19c.1 of the Personnel Code (20 ILCS 415/19c.1). 209 Ill. 2d at 32.

The case went to trial and the jury found in favor of Metzger on the one count of
violation of section 19c.1. Id. 33-34. On appeal, the Seventh Circuit certified the
following two questions of Illinois law: Id. at 34.

“1. Does Section 19¢.1 of the Illinois Personnel Code,
20 ILCS 415/19c.1, create an implied private right of
action?

2. If there is an implied private right of action under
Section 19c.1, is that action limited to one against the
employer (i.e., the State of Illinois), or may it also be
brought against individual employees (i.e., supervisors,
managers, or others who retaliate against the
Whistleblower)?”

The Illinois Supreme Court held that section 19c.1 of the Personnel Code (20
ILCS 415/19c¢.1) does not create an implied private action. Id. at 44

Although the Code barred any disciplinary (retaliatory) action against any
employee for the disclosure of any prohibited activity, the Court determined that section
19c.1 did not articulate what relief an employee would have if he/she were subject to
retaliation for whistleblower activities. Id. at 35.

Metzger proceeded to consider the four factors that are used in determining
whether a private right of action was implied from the statute. Id. at 36. In finding that
Linette Metzger did not have an implied private action, again the Court noted that it “has
consistently sought to restrict the common law tort of retaliatory discharge.” Id. at 44.
Also citing Fisher the Court again expressed its firm position regarding employers’
action of retaliation against an employee: “[g]iven this court’s reluctance to expand the

common law in this area [retaliation], we must hesitate to imply such actions under

9
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statute without explicit legislative authority.” Id. at 44.

In the present case, Justice Pucinski, specially concurring, noted that “while I
believe that their [the rest of the panel’s] analysis of the current state of the law in Illinois
is correct, | think the law is wrong.” He also found that the penalties that defendant
should have been subject to “does nothing to restore the victim and leaves, in my opinion,
a gaping hole in the system of justice.” (2018 IL App (1*) 170075 § 27; Al1) He, along
with the rest of the panel, found Metzger and Fisher “instructive on this issue [element of
necessity].” (2018 IL App (1*) 170075 { 18; A7-A8)

The present case before this Court does not involve retaliatory discharge or
demotion. Therefore, the reluctance to find that an implied right of private action that
existed in Metzger and Fisher should not apply to appellant’s case. The only issue before
the Court is determining whether the implied private right of action is necessary to
provide a remedy for PTI’s violation of the statute. Plaintiff submits that there can be
only one answer.

CONCLUSION

Based on the foregoing plaintiff prays that the Illinois Supreme Court reverse the
decision of the Appellate Court and remand the case back to the Circuit Court of Cook
County.

Dated: December 5, 2018 /s/John S. Bishof, Jr.
John S. Bishof, Jr. ARDC #213926

Attorney Plaintiff-Appellant

Law Office of John Bishof, P.C.

101 N. Wacker Dr. Suite 200

Chicago, Illinois 60606

Phone: 312-630-2048

Fax: 312-630-2085
ishishof@jsblegal.com
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2018 IL App (1st) 170075

FIRST DISTRICT,
SECOND DIVISION
June 26, 2018
No. 1-17-0075
MARY TERRY CARMICHAEL, )
)
v Blaintif; % Appeal from the
' ) Circuit Court of
UNION PACIFIC RAILROAD COMPANY, ) ggzﬁtc%?t%nuxls,
PROFESSIONAL TRANSPORTATION, INC,, ) Chancz,r lgivision
d/b/a PTL, and ACE AMERICAN INSURANCE ) y
COMPANY, ; No. 12 CH 38582
Defendants ) Honorable
) :
(Professional Transportation, Inc., Counter-Plaintiff- ) ?ﬁgh;aplgle.si?g’
Appellant; Mary Terry Carmichael and Jesse White, ) g &
Illinois Secretary of State; Counter-Defendants- )
Appellees). )

PRESIDING JUSTICE MASON delivered the judgment of the court, with opinion.
Justice Hyman concurred in the judgment and opinion.
Justice Pucinski specially concurred, with opinion.
OPINION

91 Plaintiff Mary Carmichael was injured in a car accident while she was a passenger
in a van owned and operated by defendant Professional Transportation, Inc. (PTL).
Carmichael brought suit against PTI, alleging that PTI failed to obtain the required limits
of uninsured (UM) and underinsured (UIM) coverage under section 8-101(c) of the
Illinois Vehicle Code (Vehicle Code) (625 ILCS 5/8-101(c) (West 2010)). PTI argued as
an affirmative defense that no private right of action could be implied under section 8-

101(c). PTI also filed the counterclaim at issue in this appeal, challenging the

constitutionality of section 8-101(c).

A.l
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92 The trial court found that a private right of action could be implied under section
8-101(c) and dismissed PTI’s counterclaim, finding that the section survived
constitutional scrutiny. Following Carmichael’s voluntary dismissal of her claim against
PTI, PTI appealed the dismissal of its counterclaim. We find that we do not need to reach
the constitutional issues raised by PTI because section 8-101(c) does not give rise to a
private right of action. Therefore, Carmichael’s complaint against PTI should have been
dismissed. Accordingly, PTI’s counterclaim is moot.

93 BACKGROUND

14 Carmichael, a Union Pacific Railroad Company (Union Pacific) employee, was
injured when the van in which she was a passenger collided with a vehicle driven by
Dwayne Bell. The six-passenger van was owned and operated by PTI and was used to
transport Union Pacific employees between railroad jobsites pursuant to a service
contract between PTI and Union Pacific. Although Carmichael originally sought recovery
for her injuries in a lawsuit against PTL, Bell, and others, she dismissed PTI after it
became apparent that the accident was caused solely by Bell’s negligence.

95 Bell carried the minimum liability coverage required under the Vehicle Code at
the time: $20,000 per person and $40,000 per occurrence. /d. § 7-203. Carmichael settled
with Bell for the $20,000 per-person policy limit. PTI was insured by defendant ACE
American Insurance Company (ACE). The ACE policy provided for $5 million in
liability limits, but provided the minimum UM/UIM coverage of $20,000 per person and

$40,000 per occurrence. Consequently, no additional sums were available to Carmichael

under the ACE policy.
q6 In October 2012, Carmichael filed this action against PTI, ACE, and Union
S0
A2
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Pacific. As it relates to PTI, Carmichael’s complaint sought a declaration that PTI should
be liable for her damages arising from the accident in excess of $20,000 up to $250,000
based on her allegation that PTI failed to obtain the required limits of UM/UIM coverage
under section 8-101(c) of the Vehicle Code. Id. § 8-101(c).! That section, amended in
2006, requires “contract carrier[s] transporting employees in the course of their
employment” in a vehicle “designed to carry 15 or fewer passengers” to obtain UM/UIM
coverage of not less than $250,000 per person. /d. Carmichael alleged that PTI’s six-
person van, used to transport her in the course of her employment, fell into the foregoing
category and that PTI’s violation of this statutory provision gave rise to a private right of
action, entitling her to recover from PTI the difference between her $20,000 settlement
with Bell and the $250,000 UIM limit mandated by the statute.

97 PTI raised a number of defenses to Carmichael’s complaint, including that no
private right of action could be implied under section 8-101(c) and that the amendment to
section 8-101(c) violated the special legislation, equal protection, due process, and
commerce clauses of the state and federal constitutions. PTI also filed a counterclaim in
which it challenged the constitutionality of the amendment on the same grounds and
asserted that a related penal statute, section 8-116 of the Vehicle Code (id §8-116
(providing that failure to comply with, inter alia, the Vehicle Code’s minimum insurance
requirements constitutes a Class A misdemeanor)), was constitutionally infirm for the
same reasons. PTI joined the State of Illinois as a counterclaim defendant.

98 The State moved to dismiss PTI’s counterclaim, arguing both the insufficiency of

|Carmichael asserted other claims against Union Pacific and ACE. Union Pacific
eventually settled with Carmichael, and the trial court granted ACE’s motion to dismiss; neither
is a party to this appeal.
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PTI’s allegations under section 2-615 and the merits of PTI’s constitutional challenges
under section 2-619 of the Code of Civil Procedure (735 ILCS 5/2-615, 2-619 (West
2012)). The State pointed out that the proper procedure in the event of a challenge to a
statute on constitutional grounds was to provide notice of the challenge and “afford the
State, political subdivision, agency or officer, as the case may be, the opportunity, but not
the obligation, to intervene in the cause or proceeding for the purpose of defending the
law or regulation challenged.” Ill. S. Ct. R. 19(c) (eff. Sept. 1, 2006). In addition to
defending the amendment to section 8-101(c) against PTI’s constitutional challenges, the
State requested that the court defer addressing such issues until it resolved whether
Carmichael was entitled to maintain a private right of action for violation of the statute’s
provisions.

19 PTI later filed a motion to dismiss Carmichael’s complaint, in which it raised the
issue of Carmichael’s right to sue. Although the trial court initially directed the parties to
brief PTI’s motion, the court proceeded to first resolve the constitutional issues. On
January 30, 2015, the court granted the State’s motion to dismiss PTI’s counterclaim,
finding that the amendment survived constitutional scrutiny.? The court then addressed
PTI’s motion to dismiss Carmichael’s complaint. On July 24, 2015, the court denied
PTI’s motion to dismiss, finding that Carmichael could pursue a claim for violation of
section 801(c)’s mandated UM/UIM coverage.

910 After its motion to reconsider was denied and after Carmichael eventually

voluntarily dismissed her remaining claims, PTI timely filed its notice of appeal.3

>The court ultimately determined that the proper party to respond was Jesse White,
Illinois Secretary of State, and the caption of the case was amended accordingly.
>The trial court originally certified issues relating to the constitutionality of the

4.
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Carmichael originally filed a separate notice of appeal from the dismissal of her claim
against ACE, but she dismissed that appeal on August 9, 2017. Carmichael refiled her
complaint for declaratory judgment against PTI, and that case has been stayed pending
the outcome of this appeal.

911 ANALYSIS

q12 Chapter 8 of the Vehicle Code generally requires persons who operate motor
vehicles and transport passengers for hire to file with the Secretary of State proof of
financial responsibility, which may consist of an insurance policy, a surety bond, or a
certificate of self-insurance. 625 ILCS 5/8-101(a) (West 2010) (rendering unlawful the
operation of a motor vehicle for hire without proof of financial responsibility filed with
the Secretary of State); Id. § 8-102 (proof of financial responsibility may consist of an
insurance policy or other proof of insurance). Before 2006, the Vehicle Code provided
that an insurance policy presented as proof of financial responsibility was required to
have a bodily injury liability limit of at least $250,000 and a property damage limit of
$50,000. Id. § 8-109. Section 8-109 was silent regarding the amount of required
UM/UIM coverage, leaving covered carriers for hire free to purchase the minimum
UM/UIM coverage of $20,000 per person and $40,000 per occurrence.

q13 The 2006 amendment to section 8-101(c), which, as noted, applies only to
contract carriers transporting employees in the course of their employment in a vehicle
designed to carry 15 or fewer passengers,4 requires such carriers to verify, as part of their

proof of financial responsibility, UM/UIM coverage of “not less than $250,000 per

amendment to section 8-101(c) pursuant to Illinois Supreme Court Rule 308 (eff. Jan. 1, 2016),
but this court denied PTI’s petition for leave to appeal.

*PTI suggests that this carve-out provision was the result of lobbying efforts by railroad
labor unions in lieu of negotiating the issue through collective bargaining.

-5-
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passenger.” Id. § 8-101(c). It is undisputed that PTI did not comply with this provision
and that the ACE policy contained only the minimum UM/UIM limits of coverage.

q14 PTI contends that we need not reach the constitutional issues relating to the 2006
amendment to section 8-101(c) because, as a threshold matter, the trial court erred in
finding that a private right of action exists to enforce that section’s mandatory increased
UM/UIM insurance requirements. See People v. Waid, 221 111. 2d 464, 473 (2006) (courts
do not address constitutional issues that are unnecessary for the disposition of a case).
The State agrees that if we accept PTI’s argument and find that Carmichael has no right
to sue for a violation of section 8-101(c), the constitutional issues are moot.

915 Because the statute on its face does not provide for a private right of action to
enforce violations of its provisions, we must determine whether such a right can be
implied. We review de novo the trial court’s finding that Carmichael was entitled to
maintain a cause of action against PTI for failure to comply with section 8-101(c)’s
increased UM/UIM requirements. See Kagan v. Waldheim Cemetery Co., 2016 IL App
(Lst) 131274, 9 26, 39.

16 Judicial implication of a private right of action for violation of a statute that does
not expressly provide a private remedy should be undertaken with caution. Metzger v.
DaRosa, 209 I11. 2d 30, 42-43 (2004); Fisher v. Lexington Health Care, Inc., 188 1ll. 2d
455, 460 (1999). The fact that a statute was enacted to protect a segment of the public
does not, standing alone, indicate that the legislature meant to create a private right of
action to redress a statutory violation. Rhodes v. Mill Race Inn, Inc., 126 1ll. App. 3d
1024, 1027 (1984) (citing Hoover v. May Department Stores Co., T7 I1l. 2d 93, 103-04

(1979)).
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917 Our supreme court has determined that the following four factors must be

established in order to judicially imply a private right of action:
“ (1) [TThe plaintiff is a member of the class for whose benefit the statute was
enacted; (2) the plaintiff’s injury is one the statute was designed to prevent; (3) a
private right of action is consistent with the underlying purpose of the statute; and
(4) implying a private right of action is necessary to provide an adequate remedy
for violations of the statute.’ ” Metzger, 209 Ill. 2d at 36 (quoting Fisher, 188 111,
2d at 460).
PTI does not raise any argument regarding the first three factors, but it argues that the
fourth element of necessity is not met because the statute’s own enforcement mechanisms
provide an adequate remedy for violations. See Abbasi v. Paraskevoulakos, 187 1ll. 2d
386, 393 (1999) (unnecessary to consider first three elements where element of necessity
is not met).

918 Regarding the element of necessity, courts will only imply a private right of
action under a statute if “ ‘the statute would be ineffective, as a practical matter, unless
such an action were implied.” ” Metzger, 209 Ill. 2d at 39 (quoting Fisher, 188 Ill. 2d at
464). Metzger and Fisher are instructive on this issue. Metzger, a state police employee,
pursued a claim based on the state police’s violation of the whistleblower protection
provision of the Personnel Code (20 ILCS 415/19¢c.1 (West 2002)). Metzger, 209 1. 2d
at 32. She claimed she experienced adverse disciplinary action in retaliation for reporting
coworkers’ improper conduct. Our supreme court refused to imply a private right of
action, finding that the statute’s own enforcement mechanisms were sufficient to prevent

and punish retaliation against whistleblowers. Id. at 41. The court noted that one who
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violated the Personnel Code could be subject to demotion, suspension, or discharge;
additionally, violation was a Class B misdemeanor punishable by a $1500 fine and
imprisonment for up to six months. Id. Accordingly, Metzger concluded: “We cannot say
that the statutory framework of the Personnel Code is so deficient that it is necessary to
imply a private right of action for employees to effectuate its purpose.” Id at 42,

919 Similarly, in Fisher, plaintiffs sought to pursue an'action for damages under
section 3-608 of the Nursing Home Care Act (210 ILCS 45/3-608 (West 1996)), which
prohibits a nursing home from retaliating against employees who report improper patient
treatment. Fisher, 188 Ill. 2d at 456. Plaintiffs were nurses who were allegedly harassed
and, in one case, fired for reporting patient neglect. Fisher held that it was not necessary
to imply a private right of action because “the Act contains numerous mechanisms to
encourage the reporting of violations of the Act and to prevent and punish retaliation
against those who make such reports.” Id. at 464. Notably, the statute expressly
authorized nursing home residents to bring suit for violations. /d. at 464-65. Additionally,
a facility that violated the statute’s provisions could be subject to fines and suspension or
revocation of its license. /d. at 465-66. Because the statute “provided a statutory
framework to encourage reporting of violations and to punish retaliation,” Fisher held
that a private right of action for employees was unnecessary to effectuate the statute’s
purpose. /d. at 467,

9120 The rationale of Metzger and Fisher has been adopted in numerous other Illinois
cases that decline to imply a private cause of action from statutes that have robust built-in
enforcement mechanisms. See Kagan, 2016 IL App (1st) 131274, 99 44, 46 (no implied

private right of action under Cemetery Care Act (760 ILCS 100/1 et seq. (West 2012)),

-8-
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which “is replete with sanctions and remedies for violations of its provisions,” including
felony criminal penalties, fines, and license revocation); Davis v. Kewanee Hospital,
2014 IL App (2d) 130304, § 38 (no implied private right of action under confidentiality
provision of Medical Studies Act (735 ILCS 5/8-2101 (West 2008)), where the Act
provides that improper disclosure of privileged information is a Class A misdemeanor);
Rekosh v. Parks, 316 I1l. App. 3d 58, 73-74 (2000) (no implied private right of action
under the Funeral Directors and Embalmers Licensing Code (225 ILCS 41/1-1 et seq.
(West 1998)), which provides penalties for noncompliance including fines and
suspension or revocation of licenses), abrogated on other grounds by Cochran v.
Securitas Security Services USA, Inc., 2017 IL 121200 (regarding scope of recoverable
damages in action for interference with right to possess corpse). But see Pilotto v. Urban
Outfitters West, L.L.C., 2017 IL App (Ist) 160844, 740 (private right of action was
necessary to effectuate the purpose of the Restroom Access Act (410 ILCS 39/1 et seq.
(West 2014)), since the only statutory penalty for violation was a fine not to exceed $100;
the court found this penalty inadequate to make compliance likely, stating that “a retail
store that refuses to comply with the Act would not even notice the impact of the petty
offense penalty”).

921 As with the foregoing cases, the Vehicle Code contains its own framework for
enforcement. A vehicle operator who violates section 8-101(c) is subject to both criminal
and regulatory penalties. Failure to comply with any of the provisions of Chapter 8 isa
Class A misdemeanor, which allows for a fine up to $2500 and imprisonment for less
than one year. 625 ILCS 5/8-116 (West 2010); 730 ILCS 5/5-4.5-55(a)-(e) (West 2010).

Additionally, if an insurance policy or bond is withdrawn for a vehicle subject to section

20 -
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8-101, the Secretary of State “immediately shall suspend” the owner’s registration
certificates, plates, and stickers for that vehicle. 625 ILCS 5/8-113 (West 2010). We
cannot say that these statutory penalties are so deficient that it is necessary to imply a
private right of action to effectuate the statute’s purpose.

922 Carmichael nevertheless argues that the statutory penalties are inadequate because
they do not compensate her for the damages she suffered—e.g., by offsetting her medical
expenses and lost wages. Our supreme court in Metzger rejected an identical argument.
According to Metzger, plaintiff’s focus on compensation was “inappropriate[ ]” and the
proper consideration was whether the statutory penalties were sufficient to make
compliance with the statute likely. Metzger, 209 111. 2d at 41.

923 Carmichael also argues that the statutory penalties are demonstrably inadequate
because they did not deter PTI from carrying less than the mandated amount of coverage.
But compliance only needs to be “likely” (id.), not certain. Every implied-right-of-action
suit involves a defendant’s alleged failure to comply with the statute at issue. If that were
by itself sufficient to make a private right of action necessary, the element of necessity
would be meaningless. Such is not the case in Illinois, where, as discussed, courts in
numerous cases have found that statutory penalties obviate the need for an implied
private right of action even where those penalties apparently did not impel the defendant
to comply with the statute. See id. at 42; Fisher, 188 1l1. 2d at 467; Kagan, 2016 IL App
(1st) 131274, 99 44, 46; Davis, 2014 IL App (2d) 130304, § 38; Rekosh, 316 Ill. App. 3d
at 73-74.

124 Accordingly, we conclude that section 8-101(c) of the Vehicle Code does not

imply a private right of action for passengers in vehicles subject to the provisions of that

-10 -
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section and PTI’s counterclaim challenging the constitutionality of the amendment to
section 8-101(c) is therefore moot. We affirm the trial court’s January 30, 2015, dismissal

of PTI’s counterclaim, although on grounds different than that relied on by the trial court.

925 Affirmed.
926 JUSTICE PUCINSKI, specially concurring.
9127 I write to specially concur with my colleagues because while I believe that their

analysis of the current state of the law in Illinois is correct, I think the law is wrong. The
whole reason for UM and UIM coverage was to take care of expenses of the victims of
vehicle crashes. Punishing a license holder under the Traffic Code does nothing to restore
the victim and leaves, in my opinion, a gaping hole in the system of justice. I would urge

the legislature to look into this matter.

-11 -
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHAN CERY DIVISION

MARY TERRY CARMICHAEL,

Plaintiff,
Case No. 12 CH 38582

)
)
)
)
V. )
) Hon. Sophia H. Hall
UNION PACIFIC RAILROAD )
COMPANY, A foreign corporation; )
PROFESSIONAL TRANSPORTATION, )
INC., a foreign corp., d.b.a. PTI; and )
ACE AMERICAN INSURANCE Co,, )
)
)
)

a foreign corporation,

Defendants.

PROFESSIONAL TRANSPORTATION,
INC., a foreign corp., d.b.a. PTI,
Counter—Plaintiﬁ/Defendant,

)
)
)
)
)

V. )
)
)
)
)
)
)
)
)

MARY TERRY CARMICHAEL,
Counter-Defendant/Plaintiff

and
JESSE WHITE, ILLINOIS SECRETARY

OF STATE
Counter-Defendant

DECISION

This matter comes on to be heard on Professional Transportation, Inc.’s (PTI) motion to
dismiss Count I of plaintiff Mary Terry Carmichael’s Complaint. In Count I, Carmichael seeks a

101(c) states:

(¢) This Section also applies to a contract carrier transporting employees in the
course of their employment on a highway of this State in a vehicle designed to
carry 15 or fewer passengers. As part of proof of financial responsibility, a

A.12
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contract carrier transporting employees in the course of their employment is
required to verify hit and run and uninsured motor vehicle coverage, as provided
in Section 143a of the Illinois Insurance Code [215 ILCS 5/143a), and

This case arises out of the laws addressing the insurance requirements for motor vehicles
operated in Illinois. Section 7-601(a) of the Illinois Safety and Family Financial Responsibility
Law of the Illinois Vehicle Code (625 ILCS 3/706(a)) requires, with several exceptions not
relevant here, all motor vehicles operated or registered in this State to be covered by a liability
insurance policy. The Illinois Insurance Code mandates that the liability insurance policy must
include uninsured-motorist and underinsured-motorist (“UM/UIM™) coverage, and references
Section 7-203 of the Illinois Vehicle Code (215 ILCS 5/143a). Section 7-203 sets the amount of
coverage as not less than $20,000 per individual and $40,000 for 2 or more persons in any one
motor vehicle accident. (625 ILCS 5/7-203).

The purpose behind the mandatory liability insurance and UM/UIM coverage was stated
by the Illinois Supreme Court recently in Phoenix Ins. Co, v, Rosen, 242 111. 2d 48 (2011). The

Court explained that:

The "principal purpose” of the mandatory liability insurance requirement is "to
protect the public by securing payment of their damages." To further that end,
uninsured-motorist coverage is required "to place the policyholder in
substantially the same position he would occupy, so far as his being injured or
killed is concerned, if the wrongful driver had had the minimum liability
insurance required by the Financial Responsibility Act, Thus, as we have recently
noted, under Illinois law liability, uninsured-motorist, and underinsured-motorist
coverage provisions are "inextricably linked." All three serve the same underlying
public policy: ensuring adequate compensation for damages and injuries
sustained in motor vehicle accidents. Id. at 57 (emphasis added and internal

citations omitted).

The court, therein, examined the legislative history behind UM/UIM coverage and concluded
that the purpose of UM/UIM coverage was “to place the insured in the same position he would
have occupied if the tortfeasor had carried adequate insurance.” 7.

The legislature later amended the Illinois Vehicle Code and required that contract carriers
carry a higher minimum for UM/UIM coverage. Section 8-101(c) requires a contract carrier
transporting employees in the course of their employment, to maintain UM/UIM coverage of
$250,000 per passenger rather than the standard $20,000 coverage. The purpose behind the

wrongful drivers. Because contract carriers, like PTI, are different from other motorists, as they

are contracted to transport employees in the course of their employment, the legislature
determined that a higher amount of UM/UIM coverage was necessary to achieve that same

2
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purpose. In an opinion issued January 30, 2015, this Court found that the elevated coverage
applicable to contract carriers was constitutional.

PTI moves to dismiss Count I under section 2-619 because Section 8-101(c) does not
expressly provide for a private right of action for transported employees to sue a contract carrier
for failing to obtain a policy with the $250,000 UM/UIM coverage amount. Carmichael argues
that a private right of action should be implied because it is necessary for her to recover adequate
compensation as intended by the legislature. PTI argues that the elements for implying such a
private right of action are not satisfied.

The elements necessary to support implication of a private right of action are stated in
Metzger v. DaRosa, 209 111, 2d 30, 36 (2004). The four elements, which all must be satisfied, are:
(1) that the plaintiff must be a member of the class for whose benefit the statute was enacted; (2)
that the injury is one which the statute is designed to prevent; (3) that a private ri ght of action is
consistent with the underlying purpose of the statute and; (4) that such an action is necessary to
provide to the plaintiff an adequate remedy for violation of the statute,

PTI moves to dismiss Count I and does not challenge elements one and two, but argues
that the proposed private right of action does not satisfy the last two of the four elements.

Element 3 — Consistency with the Purposes of the Statute

purpose of Section 8-101(c). PTI posits that the purpose of the statute was to satisfy labor unions
who advocated for the passage of enhanced coverage requirements for contract carriers. PTI does
not cite persuasive support for its view of the purpose of the Section, and, thus, this Court is not

persuaded by PTI’s argument.

PTI also argues that the purpose of the statute was to allow transported employees a
quicker method for obtaining ample relief for injuries sustained when a contract carrier they are
in has an accident with an under or uninsured motorist. PTI argues that a private right of action
would be inconsistent with such a purpose because it would require this Court to adjudicate all of
the issues surrounding the claimed injury which would be complicated, time consuming, and
hardly quick. Carmichael responds that adjudicating personal injuries is normal work for the
court. This Court, again, is not persuaded by PTI's argument.

Accordingly, this Court finds that PTI’s arguments have not persuaded the Couyrt that a
private right of action allowing Carmichael to sue PTI for her injuries is not consistent with the
underlying purpose of the statute. Such an action would allow employees, transported in contract
carriers, to sue the carriers to recover for injuries sustained in accidents wj th UM/UIM motorists,
to recover an amount which should have been provided for in the carrier’s insurance policy.

A.l4 C 21053
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Element 4 - Necessity of Private Right of Action

PTI, next, argues that there is no necessity to imply a private right of action in Section 8-
101(c). PTI, first, argues that implying a private right of action is not necessary, because the
criminal penalty provided for in 625 ILCS 5/8-116 of the Illinois Vehicle Code offers an
adequate remedy for violation of the statute.-PTI, second, argues a private right of action is not
necessary because it would raise a host of collateral issues and cause uncertainty and delay in

Carmichael’s efforts to obtain a remedy.

1. Adequacy of Criminal Penalty

PTI argues that the legislature has created a sufficient remedy for effectuating the
purposes of the Act by providing, in section 8-1 16, that violation of Section 8-101 is a Class A
misdemeanor. PTI cites two cases where the courts have not implied a private right of action,
These cases are Metzger v. DaRosa, 209 111. 2d 30 (2004), and Fisher v. Lexington Health Care,

Inc., 188 111. 2d 455 (1999).

The court in Metzger found no implied private right of action in the Illinois Personnel
Code for plaintiff Metzger, an Illinois State Police Officer, who sued for retaliation under a
whistleblower protection section. That section specifically prohibited retaliatory action against
state employees who reported certain activities. The court found that the purpose of the
Personnel Code was to provide a personnel system based on principles of merit and scientific
methods, resulting in a competent state government workforce that could not be fired
capriciously. Accordingly, the court held that the Code was primarily intended to benefit the
public. As a state employee, Metzger was held not to be a member of the class for whose benefit
the statute was enacted. The court noted that the Code provided other remedies for Metzger, as
an employee, to pursue. Metzger, 209 I11. 2d at 37-38.

The court in Fisher, also found no implied private right of action in the Nursing Home
Care Act. Plaintiff, a nursing home employee, had sued the nursing home under the Act. The Act
contained a whistle blower provision that the nursing home facilities could not retaliate against
their residents or employees for filing reports or complaints concerning the treatment of the
residents. The court found no implied private right of action for employees under the Act. The
court found that the purpose of the Act was to protect the patients. The court held that, viewed as
a whole, the law was primarily designed to protect nursing home residents, not employees.
Fisher, 188 I11. 2d at 462-64.

Both Mezzger and Fisher involved situations in which the court held that the plaintiff was

not a member of the class for whose primary benefit the statute was enacted, and, thus, failed to
satisfy the first element necessary (o support implication of a private right of action. The instant
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case is distinguishable from Metzger and Fisher, No question here is raised that Carmichael, as
an employee transported in a contract carrier involved in an accident subject to UM/UIM
coverage, is clearly a member of the class for whose benefit section 8-101(c) was enacted,

PTI cites two additional cases in which the court held that no implied private right of
action was necessary to enforce the purpose of those Acts. In those cases, unlike Metéger and
Fischer, the courts found that the plaintiffs came within the purpose of the Act, yet the court did
not imply a private right of action.

First, PTI cites Abbasi v. Paraskevoulakos, 187 111. 24 386, 391-93 (1999). In that case,
plaintiff sued for damages for injuries received from ingesting lead-based paint under the Lead
Poisoning Prevention Act. Plaintiff claimed defendant violated the Act because he had not
removed the lead paint. The Act contained administrative remedies. The court found it

PTI also cites Tunca v. Painter, 2012 1L App (1st) 110930, T 19-22 (ist Dist. 2012),
Tunca involved the Medical Studies Act. The plaintiff, a doctor, brought suit against a fellow

Carmichael cites to two cases where private rights of action were implied by the Illinois
Supreme Court, Rodgers v. St Mary's Hosp., 149 1. 2d 302 (1992) and Corgan v. Muehling,
143 1. 2d 296 (1991). In those cases, the court found that the plaintiffs were intended
beneficiaries of the Acts there involved, and that the Acts were intended to prevent their injury.

In Rodgers, the plaintiff sued the defendant hospital for damages for loss of his wife’s x-
ray in violation of the X-Ray Retention Act. Plaintiff claimed that because he did not have those
X-rays, he lost his malpractice suit against a doctor for his wife’s death. The court found that the
X-Ray Retention Act was designed to prevent the loss of evidence that may be essential to a
party’s pursuit or defense of a medical malpractice claim, Therefore, plaintiff was clearly a
member of the class for whose benefit the statute was enacted, and his injury, losing a case
because of a lost X-ray, is an injury the statute was designed to prevent. Rodgers, 149 111, 24 at

308.
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The court went on to hold that nothing in the X-Ray Retention Act suggested that the
legislature intended to limit a clasg member to administrative remedies and, further, any
administrative remedies contained therein, would not provide compensation which might have
been obtained by winning the malpractice case. The court found a private cause of action
necessary to provide an adequate remedy for violations of the Act, and this was consistent with
the underlying purpose of the Act. Id. at 308-09.

Corgan involved a defendant who falsely held himself out as a registered psychologist.
Plaintiff sued for negligent infliction of emotional distress. The Supreme Court found that her
claim stated a cause of action. Plaintiff’s complaint, additionally, included a count for nuisance
for violation of Section 26 of the Psychologist Registration Act requiring registration, Corgan,

143 1. 2d at 312.

patient of an unregistered psychologist, plaintiff was clearly a member of the class for whose
benefit the Act was enacted, and the injury plaintiff suffered at the hands of an unqualified
psychologist was exactly the type of inj ury the statute was designed to prevent, /d at 3 13,

The court then held that, although the Act did not authorize private individuals to seek
civil relief, nothing in the statute suggests that the legislature intended to limit the available
remedies to those specifically enumerated in the Act. Thus, although there were other remedies
available to plaintiff to recover compensation for defendant’s violation of the Act, like that for
negligent infliction of emotional distress, the court, nevertheless, found an implied private right
of action necessary to enforce the purposes of the Act and to provide to the plaintiff an adequate

remedy. /d at 313-315.

In both Rodgers and Corgan, the court found that the private right of action should be
implied in those statutes because all four elements were satisfied supporting an implication of a
private right of action. Like Carmichael, both plaintiffs in those cases were suing for
compensation for injuries sustained as a result of a defendant’s violation of a statute. The courts
concluded that to adequately compensate plaintiff for their damages it was necessary to imply a
private right of action under the statutes,

In the instant case, implying a private right of action for PTT’s violation of section §-
101(c) is warranted. Carmichael s clearly a member of the class for whose benefit section 8-
101(c) was enacted. The purpose of section 8-101(c) is to ensure adequate compensation for
employees transported in contract carriers to recover for injuries sustained in automobile

A.17
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Accordingly, this Court finds that the criminal penalty imposed on PTI, though
encouraging compliance, does not satisfy the purpose of compensating Carmichael up to
$250,000 for her medical bills, lost wages, and injuries from an accident in the contract carrier’s

vehicle subject to UM/UIM coverage.

2. Collateral Issues

PTI also argues that, if the Court were to recognize a private right of action for
Carmichael, it might then have to resolve a myriad of issues: (1) the nature and extent of
Carmichael’s damages; (2) the binding nature of any release between Carmichael and the other
driver responsible for the accident, which may have recited that the money was in full payment
for her damages; (3) whether Carmichael waived her right of recovery against PTI/ACE by
failing to notify them she intended to settle her claim with the other driver; (4) whether she made
reasonable efforts to secure a Jjudgment against the other driver; (5) whether Carmichael is
obligated to seek recovery of underinsured motorist benefits under her own Insurance policy; and
(6) whether PTI/ACE would be entitled to set-off payments from Carmichae]’s employer, in the
nature of worker’s compensation benefits.

however, the fact that PTI might have defenses to Carmichael’s claim does not dictate the
conclusion that she has no private right of action against PTI,

Conclusion

Based on the foregoing, this Court denies defendant PTI’s Motion to Dismiss Count I,

Entered:
Judge Sophia H: Hall: -

Date: JLL 2 a 2114
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625 ILCE 5/Ch. 8 headiag)
CEAPTER B. MOTOR VEHICLEE USED POR
TRANSPORTATION OF PASBENGERS

(625 ILCS S5/8-101) (fxrom Ch. 95 1/2, par. 6-101})

Bec. 8-101. Proof of financisl reasponsibility - Persons
who operate motor vehicles in transportation of passengers for
hire.

{(a} It is unlawful for any person, firm or corporation to
operate any motor vehicle along or upon any public etreet or
highway in any incorporated city, town or village in this
State for the carriage of passengers for hire, accepting and
discharging all such persons as may offer themselves for
transportation unless such person, [irm or corporation has
given, and chere is in full force and effect and on file with
the Secretary of State of Illinois, proof of financial
responsibilicy provided in this Act.

(b) In addition this Section shall also apply to persona,
firmg or corporations who are in the busineas of providing
transportation services for minors to or from educetional or
recreational facilicies, except that this Section shall not
apply to public utilities aubject to regulatien under "An Act
concerning public utilities,* approved June 29, 1921, as
amended, or ta sachool buses which are operated by public or
parochial schools and are eangaged solely in the transportation
of the pupils who attend such schools.

{c) Thia Section also applies to a contract carrier
transporting employees in the course of thelr employment on a
highway of this State in a vehicle designed to carry 15 or
fewer passengers. As part of proof of {inancial
responsibility, a contract carrier transporting employees in
the course of their employment is required to verify hit and
run and uninsured motor vehicle coverage, as provided in
Section 143a of the Illinoils Insurance Code, and underinsured
motor vehicle coverage, as provided in Section 143a8-2 of the
Illinois Insurance Code, in a total amount of not less than
$250,000 per passenger.

(d) This Section shall not apply to any person
participating in a ridesharing arrangement or operating a
commuter van, but only during the performance of activities
authorized by the Ridesharing Arrangements Act.

(e) If the pereon operating such mocor vehicle is not che
owner, then proof of financial responsibilicy filed hereunder
muat provide that the owner is primarily liable.

(Source: P.A. 94-319, eff. 1-1-06.)

{625 ILCS 5/6-101.1) (from Ch. 95 1/2, par, 8-101.1)

8mc, 8-101.1. Proof of financial reasponaibility - Persaons
who operate medical transport vehicles. It is unlawful for any
person, [irm or corporation, other than a unit of local
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goverrment, to operate any medical transport vehicle along or
upan any public street or highway in any incorporated city,
town or village in this State unless such person, firm or
corporation has given, and there {s {n full force and effect
and on file with the Secracary of Etate, prxocof of financial
responsibilicy provided in this Code.

If the person operating such motor vehicle is not the
owner, then proof of financial responsibility filed hereunder
must provide that the owner 1s primarily liable,

{Source: P.A. B82-949,)

(625 ILCS 5/8-102) (from Ch, %5 1/2, par., B-102)

gec, 5-102. Alternate methodas of giving proof. Proof of
financial respongibility, when required under Section 8-101 or
8-101.1, may be given by filing with the Secretary of State
one of the following:

1. A bond as provided in Section 8-103;

2. An inaurance policy or other praof of insurance in a
form to be prescribed by the Secretary as provided in Section
8-108;

3. A cartificate of self-insurance issued by the Director;

4. A certificate of self-insurance issued to the Regional
Transportation Authority by the Director naming municipal or
non-municipal publlie carriers included therein;

5. A certificate of coverage issued by an
intergovernmental risk management association evidencing
coverages which meet or exceed the amounts required under this
Code.

(Source: P.A, 86-444.)

(625 ILCYS 5/8-103) (from ch. 895 1/2, par, 8-103)

Sec, 8-103. Bond aa proof of financial responsibilicy. 1.
A bond of the owner of motor vahicles, subject to the
provisions of Section 8-101 or 8-101.1, with a solvent and
respongible surety company authorized to do businese under the
lawa of this State as surety thereson; or

2, A bond of such owner, with ones or more personal
sureties, owning real egcate in the State of Illinols, of the
value in the aggregate of $250,000 over and above all
encumbrances, when approved by the Secrecary of State shall be
proof of financial reaponsibility as required by Section B-101
or 8-101.,1,

3. The bond shall not be approved unless accompanied by
affidavics of the peraonal sureties, attached, stating the
location, legal degcription, market valus, nature and amount
of encumbrances (if any), and the value above all encumbrances
of such real estate scheduled to qualify on such bond, and not
than unless all raquirements for such bond as provided for by
this Code have been met,

(Source: P.A. 62-94%.)
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(625 ILCS $/8-104) (fxrom Ch. 95 1/2, par. 8-104)

Bsc. B8-104, Roquiremants of bond. 1. A gurety bond or real
estate bond filed as proof as pravided in Section B-103 shall
be in the sum of $250,000 for each motor vehicle operated by
the owner providing the motor vehicle is subject to Section 8-
101 or B-101.1,

2. The surety of real estate bond shall provide for the
payment of each judgment by the owner of the motor vehicle
{giving lts manufacturer's name and number and state license
number) within 30 days afcer it becomes final, provided each
judgment shall have besen rendered againac such owner or any
parson operating the motor vehicle wich the owner's express or
implied consent, for any injury to or death of any parson or
for damage to property other than such motor vehicle,
resulting from the negligence of such owner, his agant, or any
person operating the motor vehiels with his express or implied
congent, provided that the maximum payment required of the
surety or sureties, on all judgments recovered against an
owner hereunder, shall not exceed the sum of $250,000 for each
motor vehicle operated, under Section 8-101 or 8-101.1.
(Source: P.A., 82-949.)

{625 ILCS 5/8-105) (from Cch. 35 1/2, par. 8-105)

B8ec., 8-105. Action on bond. The surecy bond shall, by its
terms, inpurea to the benefit of the psrsen recovering any such
judgment, and shall providae that an accion may bs brought in
any court of competent jurisdiction upon such bond by the
owner of any such judgment; and such hond, for the full amount
thereof shall, by its terms, be a lien for the benefit of the
beneficiaries of said bond on such real estate =mo scheduled,
and shall be recorded in the office of the recorder in each
county in which such real estate is lacated.

(Source: P.A. B3-358.)

(625 ILCS S/8-106) (from Ch, 85 1/2, par. 8-106)

Bec. 8-106., Wichdrawal by sureties from bord - Notice,

Any surety or sureties may withdraw from any such hond by
serving ten days previoua notice in writing upon such owner
and cthe Secretary of State, aicher peraocnally or by regiscered
mall, whereupon it shall be che duty of such owner to file
anocher bond or insurance policy in accordance with the
provisions of this Act. Upon the expiration of said ten days,
the Secretary of State shall mark said bond "withdzawn®, wich
the date such withdrawal became effective, and thereupon the
liabjlity of the sureties on such bond shall cease as to any
injury or damages sustalned after the date such withdrawal
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became effective,
{Source: P.A, B0-1495.)

(625 ILCS S/8-107) {from Ch. 85 1/2, par. 8-107)

Sec. B8-107. Authority to raquire replacement af bond, 1f,
at any time, ln the judgment of the Secretary of State, said
bond ie not sufficlenc for any good cause, he may require the
ownar of such motor vehicle who filed the same to replace said
bond with anothar good and sufficient bond or insurance
policy, in accordance with the provisions of cthia Act, and
upon such replacement, the liability of the suraty or sureties
on such prior bond shall ceape as to any injury or damage
sustained after such replacement.

{Source: P.A. 80-1495.)

{625 ILCS 5/8-108) (from Ch. 85 1/2, par., A-108)

Sec. 8-108. Insurance policy as bond. A policy of
insurance in a solvent and responsible company authorized to
do business in the Stacte of Illinols, and having admitted net
agsets of not lesa chan §300,000 insurlng the owner, his agent
or any pesrson operating the motor vahicle with the owner's
exprese or implied consent againat liability for any injury to
or death of any person or for damage to property other than
the motor vehicle resulting from the negligence of such owner,
his agent or any person cperating the vehicle with his express
or implied consent, when accepted by the Secretary of State,
shall be proof of financial responsibility ae required by
Section £-101 or €-101.1.

{Source: P.A, 82-433.)

{625 ILCS 5/8-109) (from Ch. 95 1/2, par. 8-109)

S8ec. 8-109. Requiremonts of polioy. 1. The policy of
insurance may cover one or more mocor vehicles and Eor each
such vehicle shall insure such owner against liability upon
the owner to a minimum amount of $250,000 for bodlly injury
to, or death of, any person, and $50,000 for damage to
property, provided that the maximum payment required of puch
company on all judgments recovered against an awner hereunder
shall not exceed the sum of $300,000 for each motor vehicle
ocperated under the provisions of this Section.

2. The pelicy of insurance shall provide for payment and
satisfaccion of any judgment within 30 days after it becomes
final rendered against the owner or any person operating the
motor vehicle with the owner's express or implied consent for
such injury, death or damage to property other than the motor
vehicle, and shall provide that suit may be brought in any
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court of competent jurisdiction upon such insurance policy by
the owner of any such judgment.

3. The insurance policy shall contain a description of
each motor vehicle, giving the manufacturer's name and number
and gtate license number,

(Source: P.A. 82-9549.)

(625 ILCS 5/8-110) (from Ch. 95 1/2, par. 8-110)

8ec., B8-110. cancellation of insurance policy - Notice,

1. In the event sald policy of inaurance be cancelled
by the iseuing company, or thes aucthority of said imsuing
company to do business in the State of Illineis be revoked,
the Secratary of State shall require the owner who filaed the
same either to furnish a bond or to replace said policy wich
another policy according to the provislons of this Acc.

2. Baid policy of insurance shall also contaln a provigion
that the same cannot be cancelled by the company issuing it
without giving ten days notice in writing of such cancellatcion
to the owner and the Sescretary of Sctate, either personally or
by registered mail,

3. Whenaver the issulng company gives such notice of
cancellation, the Secretary of State ghall, at the expiration
of seid ten days, mark said insurance policy "Withdrawm™ with
the date such withdrawal became effective, and thereupon the
liability of such company on said policy shall cease as to any
injury or damage suscained after the date such withdrawal
becomes effective.

(Source: P.A., 76-1586.)

{625 ILCS 5/8-111) (from Ch. 5§ 1/2, par. g-111})

Bec., B8-111. Proof required after cancellation,

If, at any time, in the judgment of the Secretary of
Stata, said policy of insurance is nor sufficient for any good
rause, he may require the owner of such motor vehicle who
filed che same, to replace gald policy of insurance with
another good and sufficient bond or insurance policy, in
accordance with the provisions of this Act, and upon such
replacement, the liabllicy of the company on said insurance
policy shall cease as to any injury or damage pustained after
such replacement,

{Source: P.A. 76-1586.)

(625 TLCS 5/8-112) (from Ch. 95 1/2, par. 8-112)

8ec. B-112. When bond on policy to axpire,

All bonds and policies of insurance Filed with che
Secretary of state, under this Act, shall expire not econer
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than the 31st day of December as to a vehicle reglatered on a
calendar year basls and not eooner than the 3oth day of June
as ro a vehicle registered on a flscal year basies in each
year, provided, that the expiration of mame shall not
terminate liabilities upon such bonds and policies ot
insurance arising during the period for which the bonde and
policies of insurance ware filed.

(Source: P.A, 77-599,}

(625 ILCS 5/8-113) (from Ch. 95 1/2, par. B-113)

Sec. B-111. Secretary of Scate to suspend reglstracion
cercificates, regiatration places and regiscration sticker
when bond or policy cancelled or wichdrawn. In the svent that
a bond or pelicy of insurance ieg cancelled or withdrawn with
respect to a vehicle or vehicles, subject to the provisions of
Section 8-101 or 8-101.1, for which the bond or policy of
insurance was issued, then the Secretary of State immediately
shall suspend the registration certificates, registration
places and regiscration sticker or stickers of the owner, wlth
respect to puch motor vehicle or vehicles, and sald
raglstration cercificaces, registration places and
registracion scicker or stickers shall remain suspended and no
reglatration shall be permitted or renewed unless and uneil
the owner of the motor vehicle shall have filed proof of
financial responaibility as provided by Section 8-101 or 8-
101,11,

(Source: P.A. 92-433.)

(625 ILCS 5/8-114) (from ch. 95 1/2, par. B-114)

Bac, B-114. Impuance of licenss upon proof of financial
responaibility. The Secretary of State shall lgsue to each
person who has in affect proof of financial responsibilicy as
required by Section 8-101 or 8-101.1, a certificate for each
motor vehicle operated by such person and included within the
proof of financial responsibility. Each certificare shall
specify the Illinois registration plate and registration
aticker number of cthe vehicle, a stactement that proof of
financial responsibility has been filed, and the period for
which the cercificate was lssued.

(Source: P,A. 082-433.)

(625 TLCS 5/8-115) (from Ch. 95 1/2, par. 8-115)

Bec. 8-115, Display of certificate-Enforcemsnt. The
cercificate lesued pursuant to Section 8-114 shall be
displayed upon & window of the motor vehiele for which it was
lasued, in such manner as to be visible to the passengers
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carried therein. This Section and Section 8-114 shall be
enforced by the State Police, the Secretary of State, and
other police officers,

{Source: P.A. B2-433.)

(625 ILCS S/B8-116) {fxom Ch, 9S8 1/2, par. 8-116)

Bec. 8-116.

Any person who fails to comply with che provisions of this
Chapter, or who fails to obey, observe or comply witbh any
order of the Secretary of State or any law enforcement agency
issuved in accordance with the provisions of this Chapter is
gullcy of a Class A misdemeanor.

{Source: P.AR. 77-2838,)
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i __lon3-24-15 a1 10:30 a.m.)
l 2.25.2015 Defendant Professional transportation, Vol, 4/C821
f Inc.’s Fourth Amended Answer,
L _J_ﬂ - _i Affirmative Defenses and Counter-Claim | o

5
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3.11.2015 Order (Ace's motion to re-set hearing date | Vol, 4/C923
is granted; Ace’s motion to dismiss is set
for hearing on 3-30-15 at 10:30 a.m.)
3.30.2015 Order (Ace’s motion to dismiss is entered Vol. 4/C924
and continued; hearing set for 4-22-15 at
11:00 a.m. for ruling on motion)
4,7.2015 Notice of Entry of Order Vol. 4/C925
4.22.2015 Order (ACE’s Motion to Dismiss is granted | Vol. 4/C929
with prejudice)
4.22.2015 Decision (ACE’s 2-619 Motion to dismiss | Vol. 4/C930
Count II is granted)
5.4.2015 Order setting Motion for Hearing (setting Vol. 4/C935
hearing on PTI’s motion to dismiss per 615
and 619 for 5-28-2015)
5.5.2015 Notice of Entry of Order Vol. 4/C936
5.12.2015 Notice of Filing Vol. 4/C938
5.12.2015 Defendant Professional Transportation, Vol. 4/C943
Inc.’s Renewed Motion to Dismiss Count 1
of Plaintiff’s Complaint Pursuant to 735
1LCS 5/2-615 and 5/2-619 Under 5/2-619.1
5.12.2015 Memorandum in Support of Professional Vol. 4/C945
Transportation, Inc.’s Renewed Motion to
Dismiss Count | of Plaintif’s Complaint
Pursuant to 735 ILCS 5/2-615 and 5/2-619
Under 5/2-619.1
Record Certification Vol. 4/C1000
Record Certification Vol. 5/C1001
5.13.2015 Notice of Entry of Order Vol. 5/C1003
5.27.2015 Plaintiff Mary Terry Carmichael’s Vol. 5/C1005
Response to Defendant PTI’s Renewed
Motion to Dismiss Count I of Plaintiff's
Complaint Pursuant to 735 ILCS 5/2-615
and 5/2-619 Under 5/2-619.1
6.4.2015 Order (PTI’s motion to dismiss is entered Vol. 5/C1020
and continued until 7-9-15 at 11:00 a.m.)
6.11.2015 Notice of Entry of Order Vol, 5/C1021
7.9.2015 Stipulation to Dismiss Vol. 5/C1025
7.9.2015 Order (dismissing Union Pacific Railroad | Vol. 5/C1026
Company with prejudice)
7.9.2015 Order (continuing PTI's motion to dismiss) | Vol. 5/C1027
7.23.2015 Notice of Entry of Order Vol. 5/C1028
7.24.2015 Order (denying PTI's mation to dismiss Vol. 5/C1032
Count I)
7.24.2015 Decision (denying PTI's motion to dismiss | Vol. 5/C1033

Count ])
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8.20.2015

Professional Transportation, Inc.'s Motion
for Reconsideration or Supreme Court Rule
308 Certification

Vol. 5/C1040

8.20.2015

Notice of Motion

Vol. 5/C1068

8.21.2015

Order Setting Motion for Hearing (setting
hearing on PTI’s Reconsideration or Rule
308 Certification motion for 9-21-15 at
10:30 a.m.)

Vol. 5/C1071

9.15.2015

Plaintiff Mary Terry Carmichael's
Response to Defendant PT1's Motion for
Reconsideration or Supreme Court Rule
308 Certification

Vol. 5/C1072

9.16.2015

Notice of Entry of Order

Vol. 5/C1079

9.21.2015

Order (PTI's motion for reconsideration
and/or 308 certification is entered and
continued to 10-30-15 at 11:00 a.m.)

Vol. 5/C1083

10.7.2015

Notice of Entry of Order

Vol. 5/C1084

10.23.2015

Notice of Motion

Vol. 5/C1089

|

10.23.2015

Professional Transportation, Inc.'s Motion
for a Supreme Court Rule 308 Certification
Should PTI Not Prevail on Its Pending
Motion for Reconsideration

Vol. 5/C1092

10.29.2015

Amended Notice of Motion

Vol. 5/C1121

10.30.2015

Order (continuing PTI's motion for
reconsideration and/or 308 certification
until 11-25-15 at 11:00 a.m.)

Vol. 5/C1124

11.25.2015

Order (denying PTI's Motion for
Reconsideration and granting PTI’s Motion
for a Rule 308 Certification)

Vol. 5/C1125

11.30.2015

Order (Court certified an issue for
immediate appeal under Supreme Court
Rule 308 and sets the matter for status on 1-
20-16 at 9:30 a.m.)

Vol. 5/C1126

12.4.2015

Notice of Entry of Order

Vol. 5/C1127

11.30.2015

Order (granting PTI’s Motion for Rule 308
Certification)

Vol. 5/C1133

1.25.2016

Agreed Order (continuing status until 2-16-
16 at 9:30 a.m.)

Vol. 5/C1135

2,16.2016

Order (continuing status unti) 3-17-16 at
9:30 a.m.)

Vol. 5/C1136

3.17.2016

Case Management Order (set for 4-26-16 at
9:30 a.m.)

Vol. 5/C1137

3.17.2016

Notice of Entry of Order

Vol. 5/C1138
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4,20,2016 Centificate of Service (for Defendants’ Vol. 5/C1142
Supplemental Interrogatories and
Supplemental Request for Production)

4.26.2016 Case Management Order (set for 6-2-16 at | Vol. 5/C1144
9:30 a.m.)

4.27.2016 Notice of Entry of Order Vol. 5/C1145

6.2.2016 Case Management Order (Final — set for 7- | Val. 5/C1147
11-16 at 9:30 a.m.)

6.10.2016 Notice of Entry of Order Vol. 5/C1148

7.5.2016 Notice of Filing Vol. 5/C1150

7.5.2016 Defendant’s Request to Admit Directed lo | Vol. 5/C1153
Plaintiff

7.11.2016 Case Management Order (set for 8-12-16 at | Vol. 5/C1156
9:30 a.m.)

7.19.2016 | Notice of Subpoena for Records (to Tasha | Vol. 5/C1157
L. Cluke, Cluke Tax Services)

8.12.2016 Case Management Order (set for 8-23-16 at | Vol. 5/C1159
9:30 a.m,)

8.23.2016 Order (transferring case to Law Division Vol. 5/C1160
for trial assignment)

8.23.2016 Transfer Order (transferred to Law Vol. 5/C1161
Division)

10.17.2016 | Notice of Entry of Order Vol. 5/C1162

9.14.2016 Order (setting trial on 12-13-16) Vol. 5/C1171

10.18.2016 | Mandate of the Appcllate Court Vol. 5/C1172

1.13.2016 Appellate Court Order (denying PTI’s Vol. 5/C1174
Petition for Leave to Appeal)

10.18.2016 | Appellate Court Notice Vol. 5/C1175

12.13.2016 | Order (dismissing case without prejudice Vol. 5/C1176
upon Plaintiff's motion to voluntarily
dismiss this matter without prejudice)

1.6.2017 Notice of Appeal (PTI appeals from the Vol. 5/C1177
January 30, 2015 Decision of the Circuit
Court of Cook County)

1.11.2017 Notice of Appeal (Plaintiff appeals Circuit | Vol, 5/C1187
Court’s order entered on April 22, 2015)

1.20.2017 Request for Preparation of Record on Vol. 5/C1196
Appeal (PTI)

1.24.2017 Request for Preparation of Record on Vol. 5/C1197
Appeal
Record Certification Vol. 5/C1198
Record Certification Vol. 6/1

2.17.2017 Stipulation to File Report of Proceedings Vol. 6/2
Without Further Certification

2.17.2017 Notice of Filing and Proof of Service Vol. 6/4
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2.17.2017

Report of Proceedings December 9, 2014

Vol. 6/8

| Record Certification

SUPPLEMENTAL RECORD

[Vol.6/54

6.15.2017

Notice of Filing

e

5.16.2014

PTI's Motion to Dismiss Count [ of
Plaintiff’'s Complaint Pursuant to 735 ILCS

5/2-615 and 5/2-619 Under 5/2-619.1

0| —
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IN THE
SUPREME COURT OF ILLINOIS
No: 123853

MARY TERRY CARMICHAEL,

Plaintiff,
VS.
Appellate Court, First
Judicial District, Case
No: 1-17-0075

UNION PACIFIC RAILROAD COMPANY,

a foreign corporation; PROFESSIONAL
TRANSPORTATION, INC, a foreign
corporation, d/b/a PTI; and ACE AMERICAN
INSURANCE CO., a foreign corporation, Circuit Court of Cook
County, Chancery
Division

No: 12 CH 38582

Defendants

PROFESSIONAL TRANSPORTATION,
INC., a foreign corp., d/b/a PTl;

Trial Judge: Judge
Sophia H. Hall

Counter-Plaintiff/Defendant,
VS.

MARY TERRY CARMICHAEL,
Counter-Defendant/Plaintiff,

and

JESSE WHITE, ILLINOIS SECRETARY OF
STATE.

Counter-Defendant.

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

NOTICE OF FILING

To: See attached Service List
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PLEASE TAKE NOTICE that on December 5, 2018, we electronically filed with
the Clerk of the Supreme Court, through eFilelL, Brief of Plaintiff-Appellant Mary Terry
Carmichael, Appendix, Notice of Filing and Proof of Service, true and correct copies of

which are attached and hereby served upon you.

/s/ John S. Bishof, Jr..

Attorney for Plaintiff-Appellant Mary Terry Carmichael
Law Office of John Bishof, P.C.

101 N. Wacker Dr. Suite 200

Chicago, Illinois 60606

Phone: 312-630-2048; Fax: 312-630-2085
jsbishof@jsblegal.com

PROOF OF SERVICE

I, John S. Bishof, Jr., certify that | caused copies of the foregoing documents,
Brief of Plaintiff-Appellant Mary Terry Carmichael, Appendix and Notice of Filing to be
served upon the following via email on December 5, 2018:

George Brant

Judge James Hoban & Fisher, LLC
422 N. Northwest Highway, Suite 200
Park Ridge, IL 60068
GBrant@judgeltd.com

Evan Siegel

Assistant Attorney General
100 W. Randolph St. 13t Floor
Chicago, IL 60601
esiegel@atg.state.il.us

Hugh C. Griffin

Hall Prangle & Schoonveld, LLC
200 South Wacker Drive, Suite 3300
Chicago, IL 60606
HGriffin@HPSLAW.COM

Under penalties as provided by law pursuant to 735 ILCS 5/1-109, the undersigned
certifies that the statements set forth herein are true and correct.

/s/ John S. Bishof, Jr.

E-FILED
12/5/2018 5:48 PM

Carolyn Taft Grosboll
SUPREME COURT CLERK
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