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NATURE OF THE ACTION

During the COVID-19 pandemic, and consistent with Illinois and federal
health guidance, Defendant-Appellee Amazon.com Services LLC—like
employers, large and small, across Illinois and the country—required its
employees to undergo COVID-19 screenings, consisting of a temperature check
and health questionnaire, before beginning their work shifts.
Plaintiffs-Appellants, former Amazon employees in Illinois, brought this suit
in the Circuit Court of Cook County, alleging they were owed overtime
compensation under the Illinois Minimum Wage Law (IMWL), 820 ILCS 105/1
et seq., and the Fair Labor Standards Act (FLSA), 29 U.S.C. § 201 et seq., for
time spent in pre-shift COVID-19 screenings. A72-96.

Amazon removed the suit to the U.S. District Court for the Northern
District of Illinois. The district court dismissed the suit, holding in pertinent
part that the FLSA and IMWL’s respective overtime provisions do not consider
an employee’s pre- and post-shift activities to be compensable work and
therefore do not count such activities as part of the employee’s “workweek.”
A97-105.

Plaintiffs appealed to the Seventh Circuit, challenging only the district
court’s IMWL ruling. The Seventh Circuit certified to this Court the question
whether the IMWL—Ilike the FLSA, as amended by the Portal-to-Portal Act of
1947 (PPA), 29 U.S.C. § 251 et seq.—“exclu[des] from compensation ...

employee activities that are preliminary or postliminary to [the employee’s]
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principal activities.” A126. This Court accepted the certified question for

review. No questions are raised on the pleadings.

INTRODUCTION

In 1971, the General Assembly enacted the Illinois Minimum Wage Law
(IMWL), 820 ILCS 105/1 et seq. Five years later, the General Assembly
amended the IMWL to add an overtime provision—one nearly identical to the
overtime provision that had long been part of the Fair Labor Standards Act
(FLSA), 29 U.S.C. § 207(a)(1)—requiring employers to pay time-and-a-half
wages to employees working more than 40 hours during a “workweek.” 820
ILCS 105/4a(1). Although the legislature did not define “workweek,” the
amendment was not enacted in a vacuum. For nearly three decades, Illinois
employers had been subject to, and Illinois employees had benefited from, the
FLSA’s parallel overtime provision.

The question presented here is whether the term “workweek” in the
IMWL’s overtime provision is coextensive with the term “workweek” in the
FLSA’s overtime provision, as amended by the Portal-to-Portal Act of 1947
(PPA), 29 U.S.C. § 254(a)(2). The answer is yes, as shown by the IMWL’s text,
purpose, and history.

Starting with text, the IMWL’s overtime provision is virtually identical
to the FLSA’s. Both statutes provide in relevant part that “no employer shall
employ any of his employees” for a “workweek” of greater than “40 hours unless
such employee receives compensation for his employment in excess of the hours

above specified at a rate not less than 1 1/2 times the regular rate at which he
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1s employed.” 820 ILCS 105/4a(1); 29 U.S.C. § 207(a)(1). The statutes also seek
to achieve the same purpose, namely, “the maintenance of the minimum
standard of living necessary for the health, efficiency and general well-being of
workers.” 820 ILCS 105/2; see 29 U.S.C. § 202(a). The General Assembly’s
decision to closely pattern the IMWL’s overtime provision on the FLSA’s
parallel provision is significant, particularly given the FLSA’s history.

Congress enacted the FLSA in 1938. Over the next several years, the
U.S. Supreme Court interpreted the statutory term “workweek” in the FLSA’s
overtime provision, 29 U.S.C. § 207(a)(1), more broadly than Congress had
intended. Most prominently, in Anderson v. Mt. Clemens Pottery Co., 328 U.S.
680 (1946), the Court held that the term “workweek,” and thus compensable
working hours, could include pre- and post-shift activities. Id. at 690-91.
Anderson and similar decisions provoked a “flood of litigation,” threatening
employers with potentially ruinous liability. Integrity Staffing Sols., Inc. v.
Busk, 574 U.S. 27, 31 (2014).

Congress responded by enacting the PPA in 1947. Expressly finding the
Supreme Court’s rulings to be “in disregard of long-established customs,
practices, and contracts between employers and employees,” 29 U.S.C.
§ 251(a), and to have created an “emergency,” id. § 251(b), Congress “clarified”
the meaning of the statutory term “workweek.” Tyson Foods, Inc. v.
Bouaphakeo, 577 U.S. 442, 447 (2016). Pertinent here, Congress provided that

“no employer shall be subject to any liability or punishment ... on account of
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the failure of such employer ... to pay an employee overtime compensation ...
on account of ... (2) activities which are preliminary to or postliminary to [the
employee’s] principal activity or activities.” 29 U.S.C. § 254(a).

As the U.S. Supreme Court has consistently recognized, the PPA is an
amendment to and clarification of the FLLSA, not a standalone statute imposing
its own obligations. See, e.g., Tyson Foods, 577 U.S. at 447; Perez v. Mortg.
Bankers Ass’n, 575 U.S. 92, 106 (2015); Integrity Staffing, 574 U.S. at 29; IBP,
Inc. v. Alvarez, 546 U.S. 21, 26 (2005); Barrentine v. Ark.-Best Freight Sys.,
Inc., 450 U.S. 728, 738 n.13 (1981); accord Porter v. Kraft Foods Glob., Inc.,
2012 IL App (4th) 120258-U, 99 39-40. After all, Section 254(a)(2) expressly
modifies the FLSA’s preexisting overtime provision, see 29 U.S.C. § 207(a)(1),
disclaiming employer liability for “the failure ... to pay ... overtime
compensation” as to “activities which are preliminary to” an employee’s
“principal ... activities.” Id. § 254(a).

This clarified understanding of “workweek” is the one the General
Assembly inherited when enacting the IMWL’s parallel overtime provision
nearly thirty years later in 1976. That decades-long understanding is the one
on which Illinois employers—large and small, public and private—had built
their employment practices and that employees had incorporated into their
expectations. Thus, the correct interpretation of the term “workweek” in the
IMWL is the one that prevailed in 1976, and the one that the General Assembly

presumptively brought to the IMWL in light of the FL.SA’s distinctive history.
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This conclusion i1s confirmed by the IMWL’s legislative history and
precedent from other jurisdictions. The House sponsor of the 1976 IMWL
amendment characterized it as “a makeup bill” enacted “to catchup and make
[Illinois] even with federal laws that cover most employees in Illinois.” House
Tr., at 169, 79th  Gen. Assemb. Ill.  June 16, 1976),
https://ilga.gov/Documents/House/transcripts/Htrans79/HT061676.pdf  (“I11.
79th Gen. Assemb. House Tr.”) (emphasis added) (SA74). Not, as Plaintiffs
would have it, “more extensive than” laws that already covered Illinois
employees (i.e., the FLSA), but “even with” those laws. There are no contrary
indications in the legislative history suggesting any intention to deviate from
the FLSA’s long-settled understanding of “workweek.” And precedent from
other states affirms that the “workweek” for state overtime compensation laws
should, absent an indication that the state intended to deviate from the FLSA,
follow the federal standard that prevailed when the law was enacted.

Plaintiffs’ contrary arguments are unpersuasive. As their primary
textual argument, Plaintiffs contend that “[tlhe IMWL is silent as to the PPA
and one law cannot incorporate another through silence.” Pls.-Appellants’
Opening Br. (“OB”) 11. That argument rests on a false premise. The IMWL is
not “silent”; to the contrary, it uses language virtually identical to the FLSA’s
overtime provision, and, as explained, the FLSA “workweek” had for decades
excluded pre- and post-shift activities when the IMWL’s overtime provision

was enacted in 1976. Because, as the U.S. Supreme Court made clear, the PPA

SUBMITTED - 35375825 - Kinga Wright - 11/14/2025 8:03 PM



132016

(specifically, 29 U.S.C. § 254(a)(2)) “clarified” the meaning of the term
“workweek” in the FLSA’s overtime provision (29 U.S.C. § 207(a)(1)), Tyson
Foods, 577 U.S. at 447, there was no need for the General Assembly to import
into the IMWL the PPA’s text along with the FLSA’s. And Plaintiffs’ argument
1ignores that the General Assembly’s intent in enacting the IMWL’s overtime
provision was to “to catchup and make [Illinois] even with federal laws that
cover most employees in Illinois.” Ill. 79th Gen. Assemb. House Tr., at 169
(SAT74).

Plaintiffs also argue that an Illinois Department of Labor (“IDOL”)
regulation, 56 I1l. Admin. Code § 210.110, defines “hours worked” in a manner
inconsistent with the federal definition of “workweek.” As Plaintiffs observe,
the regulation’s definition of “hours worked” partially parallels the U.S.
Supreme Court’s long-superseded formulation of “workweek” in Anderson. In
Plaintiffs’ view, the Section 210.110 definition of “hours worked” captures
every moment that an employee is “on the employer’s premises.” OB20-21.

Contrary to Plaintiffs’ submission, Section 210.110 is consistent with
the FLSA’s post-1947 definition of “workweek.” Plaintiffs do not account for a
neighboring IDOL regulation providing that “the Regulations and
Interpretations of the Administrator, Wage and Hour Division, U.S.
Department of Labor, administering the Fair Labor Standards Act of 1938, as
amended” provide “guidance in the interpretation of the [IMWL].” 56 Ill.

Admin. Code § 210.120. Moreover, Section 210.110 itself reinforces the
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importance of looking to federal regulations to implement the IMWL. In
particular, Section 210.110 references federal regulations implementing the
FLSA, as amended by the PPA, to illustrate the scope of compensable work.
As Section 210.120 instructs, the IMWL “workweek” should be read
consistently with the FLSA “workweek.”

Moreover, not even Anderson’s formulation of “workweek” was as broad
as the “on the employer’s premises” interpretation Plaintiffs advocate here.
Anderson rejected compensation for “de minimis” work activities, holding that
“[1]t is only when an employee is required to give up a substantial measure of
his time and effort that compensable working time is involved.” 328 U.S. at
692. Courts in the Anderson era applied this “de minimis” doctrine to pre-shift
activities akin to the COVID-19 screenings at issue here. Today’s courts, too,
recognize that such pre-shift activities are not necessarily compensable—
including at least one jurisdiction, Maryland, that Plaintiffs claim is on their
side. In addition, Anderson recognized that employee activity was eligible for
compensation only if it was “pursued necessarily and primarily for the benefit
of the employer and his business.” Id. at 691-92 (emphasis added). Before the
Seventh Circuit, Amazon argued that the COVID-19 screenings are not “work”
even under the broader Anderson standard, but the Seventh Circuit did not
address that issue before certifying the present question to this Court.

Adopting Plaintiffs’ interpretation of “workweek” would have serious

implications for employers across Illinois. Employers of all sizes, public and
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private, have relied on the PPA’s understanding of “workweek” for decades.
Retroactively imposing liability on them for mine-run health or security
screenings—especially when conducted, as here, in a good-faith attempt to
comply with state and federal COVID-19 guidance—would create unwarranted
liability and significant uncertainty.

In sum, this Court should answer the certified question by holding that
“workweek” as used in the IMWL is coextensive with “workweek” as used in
the FLSA, and thus that the IMWL excludes from compensation employee
activities that are preliminary or postliminary to their principal activities,
including the COVID-19 screenings here. If this Court disagrees and holds
that “workweek” under the IMWL is broader than “workweek” under the
FLSA, it should nonetheless make clear that the question whether COVID-19
screenings are compensable work under the IMWL—or, rather,
non-compensable “de minimus” activities or activities not undertaken
“primarily for the benefit of the employer and his business,” id.—should be
addressed by the Seventh Circuit in the first instance.

ISSUE PRESENTED FOR REVIEW

This Court accepted the following question certified by the Seventh

Circuit under Supreme Court Rule 20:

Does the Illinois Minimum Wage Law, 820 ILCS 105/4a,
incorporate the exclusion from compensation for employee
activities that are preliminary or postliminary to their principal
activities, as provided under the federal Portal-to-Portal Act 29

U.S.C. § 254(a)(2)?
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A126. The IMWL’s text, purpose, and legislative history make clear that the

answer is yes.

STATUTES AND REGULATIONS INVOLVED

In addition to the statutes and regulations identified by Plaintiffs, OB4-
5, Amazon identifies the following statutes and regulations pertinent to this
appeal.

The FLSA’s overtime provision, as originally enacted in 1938, states:

Except as otherwise provided in this section, no employer shall
employ any of his employees who in any workweek is engaged
in commerce or in the production of goods for commerce, or is
employed in an enterprise engaged in commerce or in the
production of goods for commerce, for a workweek longer than
forty hours unless such employee receives compensation for his
employment in excess of the hours above specified at a rate not
less than one and one-half times the regular rate at which he is
employed.

29 U.S.C. § 207(a)(1).

The PPA’s “findings and declaration of policy” state in relevant part:

(a) The Congress finds that the Fair Labor Standards Act of
1938, as amended [29 U.S.C. 201 et seq.], has been interpreted
judicially in disregard of long-established customs, practices,
and contracts between employers and employees, thereby
creating wholly unexpected liabilities, immense in amount and
retroactive in operation, upon employers with the results that,
if said Act as so interpreted or claims arising under such
interpretations were permitted to stand, (1) the payment of such
liabilities would bring about financial ruin of many employers
and seriously impair the capital resources of many others,
thereby resulting in the reduction of industrial operations,
halting of expansion and development, curtailing employment,
and the earning power of employees; (2) the credit of many
employers would be seriously impaired; (3) there would be
created both an extended and continuous uncertainty on the
part of industry, both employer and employee, as to the financial
condition of productive establishments and a gross inequality of
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competitive conditions between employers and between
industries; (4) employees would receive windfall payments,
including liquidated damages, of sums for activities performed
by them without any expectation of reward beyond that
included in their agreed rates of pay; (5) there would occur the
promotion of increasing demands for payment to employees for
engaging in activities no compensation for which had been
contemplated by either the employer or employee at the time
they were engaged in; (6) voluntary collective bargaining would
be interfered with and industrial disputes between employees
and employers and between employees and employees would be
created; (7) the courts of the country would be burdened with
excessive and needless litigation and champertous practices
would be encouraged; (8) the Public Treasury would be deprived
of large sums of revenues and public finances would be seriously
deranged by claims against the Public Treasury for refunds of
taxes already paid; (9) the cost to the Government of goods and
services heretofore and hereafter purchased by its various
departments and agencies would be unreasonably increased
and the Public Treasury would be seriously affected by
consequent increased cost of war contracts; and (10) serious and
adverse effects upon the revenues of Federal, State, and local
governments would occur.

(b) It is declared to be the policy of the Congress in order to meet
the existing emergency and to correct existing evils (1) to relieve
and protect interstate commerce from practices which burden
and obstruct it; (2) to protect the right of collective bargaining;
and (3) to define and limit the jurisdiction of the courts.

Id. § 251.

Plaintiffs’ opening brief cited an IDOL regulation defining
“[h]ours worked,” OB4, but it did not quote the definition in full. The
full definition of “hours worked” expressly references federal regulations
implementing the FLSA:

“Hours worked” means all the time an employee is required to

be on duty, or on the employer’s premises, or at other prescribed
places of work, and any additional time the employee is required

10

SUBMITTED - 35375825 - Kinga Wright - 11/14/2025 8:03 PM



132016

or permitted to work for the employer. In the context of
domestic work, “hours worked” includes all time during which a
domestic worker is not completely relieved of all work-related
duties, regardless of the location where the domestic work is
performed.

An employee’s meal periods and time spent on-call away from
the employer’s premise are compensable hours worked when
such time is spent predominantly for the benefit of the
employer, rather than for the employee.

An employee’s travel, performed for the employer’s benefit (for
example, in response to an emergency call back to work outside
the employee’s normal work hours, or at the employer’s special
request to perform a particular and unusual assignment, or as
a part of the employee’s primary duty, or in substitution of the
employee’s ordinary duties during normal hours) is
compensable work time as defined in 29 CFR 785.33 — 785.41
(1994, no subsequent dates or editions), as amended at 26 FR
190.

56 I1l. Admin. Code § 210.110.
A separate IDOL regulation implementing the IMWL provides:

For guidance in the interpretation of the Act and this Part, the
Director may refer to the Regulations and Interpretations of the
Administrator, Wage and Hour Division, U.S. Department of
Labor, administering the Fair Labor Standards Act of 1938, as
amended (29 U.S.C. 201 et seq.).

Id. § 210.120.
STATEMENT OF FACTS
A. The Fair Labor Standards Act and the Portal-to-Portal Act

Enacted in 1938, the Fair Labor Standards Act (FLSA), 29 U.S.C. § 201
et seq., establishes minimum wage and overtime compensation protections for
employees. See Integrity Staffing, 574 U.S. at 31. The FLSA requires

employers to pay a minimum wage for each “hour” worked during a given

11
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“workweek.” 29 U.S.C. § 206(a). And pertinent here, the FLSA has an
overtime wage provision stating, subject to certain exceptions:
[N]Jo employer shall employ any of his employees ... for a
workweek longer than forty hours unless such employee
receives compensation for his employment in excess of the hours

above specified at a rate not less than one and one-half times
the regular rate at which he is employed.

Id. § 207(a)(1). The FLSA further defines “[e]mploy” to mean “to suffer or
permit to work.” Id. § 203(g). The FLSA does not define “work” or “workweek.”
See Integrity Staffing, 574 U.S. at 31.

In the 1940s, the U.S. Supreme Court encountered FLSA cases
implicating the FLSA’s terms “work” and “workweek.” In 1944, the Court
considered whether time workers spent traveling in iron ore mines was part of
the statutory “workweek.” Tenn. Coal, Iron & R.R. Co. v. Muscoda Loc. No.
123, 321 U.S. 590, 592-93 (1944). The Court held that “work” meant “physical
or mental exertion (whether burdensome or not) controlled or required by the
employer and pursued necessarily and primarily for the benefit of the employer
and his business.” Id. at 598. Based on this holding, the Court concluded that
the “workweek” included the workers’ underground journeys to and from the
“portal” of the iron ore mines. Id. at 597-98. The following year, the Court
extended this holding to time spent by workers navigating coal mines. See
Jewell Ridge Coal Corp. v. Loc. No. 6167, United Mine Workers of Am., 325
U.S. 161, 166 (1945).

In Anderson, the U.S. Supreme Court considered whether the term

“workweek” in the FLSA included time that manufacturing employees spent
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after clocking in walking to their work stations, putting on work clothes, and
preparing their tools. 328 U.S. at 682-83. As in Tennessee Coal and Jewel
Ridge, the Court held that “work” included activity an employee “pursue|s]
necessarily and primarily for the benefit of the employer and his business.” Id.
at 691-92 (citation omitted). Anderson further held that “workweek” generally
“includes all time during which an employee is necessarily required to be on
the employer’s premises, on duty or at a prescribed workplace.” Id. at 690-91.
The Court recognized, however, that “de minimis” time should be excluded and
that “work” occurred “only when an employee is required to give up a
substantial measure of his time and effort.” Id. at 692.

As the U.S. Supreme Court recently observed, these decisions “provoked
a flood of litigation.” Integrity Staffing, 574 U.S. at 31. Anderson’s
understanding of “workweek” “led to decisions requiring compensation for
nearly every minute an employer required its employees to be on the
employer’s premises.” Vance v. Amazon.com, Inc. (In re Amazon.com, Inc.,
Fulfillment Ctr. Fair Lab. Standards Act (FLSA) & Wage & Hour Litig.), 852
F.3d 601, 608-09 (6th Cir. 2017). And as Congress recognized with concern, in
the seven months after Anderson, almost 2,000 FLSA cases were filed in
federal court alone, seeking billions of dollars in unpaid minimum wages or
unpaid overtime compensation for time employees were “necessarily required

to be on the employer’s premises or at [their] prescribed work place.” S. Rep.
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No. 80-37, at 2 (1947) (SA2). In Illinois alone, 188 suits seeking nearly $600
million in damages were filed. See id. at 4 (SA4).

In 1947, in the immediate wake of Anderson and to address that concern,
Congress enacted the Portal-to-Portal Act (PPA), 29 U.S.C. § 251 et seq. In a
provision titled “[cJongressional findings and declaration of policy,” Congress
characterized as an “emergency” the state of affairs created by the above-cited
U.S. Supreme Court decisions. Id. § 251(b). Congress criticized the Court’s
broad “interpretations” of “work” and “workweek” as “disregard[ing] ...
long-established customs, practices, and contracts between employers and
employees” and “creating wholly unexpected liabilities, immense in amount
and retroactive in operation.” Id. § 251(a). And Congress explained that if
“permitted to stand,” the Supreme Court’s erroneous understandings of “work”
and “workweek” “would bring about financial ruin of many employers and
seriously impair the capital resources of many others, thereby resulting in the
reduction of industrial operations, halting of expansion and development,
curtailing employment, and the earning powers of employees.” Id.; see S. Rep.
No. 80-37, at 2, 31-32 (SA2, 31-32) (documenting effects on small businesses).
Congress further warned that greenlighting the Court’s broad understanding
of “workweek” would burden courts “with excessive and needless litigation”
and encourage “champertous practices.” 29 U.S.C. § 251(a).

Congress enacted the PPA “to cure the situation” and “to prevent a

repetition in the future of such an avalanche of unexpected claims being
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projected upon industry.” S. Rep. No. 80-37, at 41 (SA41). Congress intended
the PPA to “relieve[] an employer from liability” for failing to pay an employee
minimum wages or overtime compensation for activities that “t[ake] place
outside of the hours of the employee’s scheduled workday.” Id. at 44 (SA44).
Specifically, Congress clarified that “workday”—and thus “workweek”—does
not include time spent on activities involving:

(1) walking, riding, or traveling to and from the actual place of

performance of the principal activity or activities which such

employee is employed to perform, and

(2) activities which are preliminary to or postliminary to said
principal activity or activities,

which occur either prior to the time on any particular workday
at which such employee commences, or subsequent to the time

on any particular workday at which he ceases, such principal
activity or activities.

29 U.S.C. § 254(a) (emphasis added). The term “principal activity” means all
activities that are “integral and indispensable” to the work “an employee is
employed to perform.” Integrity Staffing, 574 U.S. at 33. An activity is
“Integral and indispensable” if it i1s “an intrinsic element” of “the principal
activities that an employee is employed to perform” and “one with which the
employee cannot dispense if he is to perform his principal activities.” Id.

As Congress made clear in its findings and declaration of policy, the PPA
“correct[ed]” the Supreme Court’s prior “interpretations” of the FLSA. 29
U.S.C. § 251; see also S. Rep. No. 80-37, at 1 (SA1). And as the Supreme Court
later explained, Congress did so by “clarif[ying]” that “workweek” does not

include time spent commuting or engaging in preliminary or postliminary
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activities. Tyson Foods, 577 U.S. at 447; see also Cent. Mo. Tel. Co. v. Conwell,
170 F.2d 641, 644 (8th Cir. 1948) (The PPA “had the effect of clarifying the
[FLSA] ... as it had been construed in [Anderson].”). Congress’s clarification of
the FLSA in the PPA is akin to what this Court has recognized the General
Assembly can do, which is to enact an amendment that clarifies, rather than
changes, the meaning of an existing statute. See, e.g., People v. Stewart, 2022
IL 126116, 920 (“A reviewing court should consider the circumstances
surrounding the amendment to determine whether the legislature intended
merely to interpret or clarify the original act.”); K. Miller Constr. Co. v.
McGinnis, 238 I11. 2d 284, 299 (2010) (“The circumstances surrounding the
amendment should be considered and: ‘If they indicate that the legislature
intended only to interpret the original act, the presumption of an intention to

29

change the law is rebutted.” (citations omitted)); Bruni v. Dep’t of Registration
& Educ., 59 111. 2d 6, 11-12 (1974) (similar).

Thus, the term “workweek” in the FLSA incorporates the PPA’s
clarification that preliminary and postliminary activities are not part of an

employee’s “workday” or “workweek.”

B. The Illinois Minimum Wage Act

In 1971, the General Assembly enacted the Illinois Minimum Wage Law
(IMWL), 820 ILCS 105/1 et seq., to establish a state minimum wage. See Pub.
Act No. 77-1451, at 2631 (1971) (SA51). The IMWL broadly defines
“[e]mployer” to “include[] any individual, partnership, association, corporation,

business trust, governmental or quasi-governmental body, or any person or
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group ... acting directly or indirectly in the interest of an employer in relation
to an employee, for which one or more persons are gainfully employed on some
day within a calendar year.” 820 ILCS 105/3.

In 1976—nearly thirty years after Congress clarified the FLSA in the
PPA—the General Assembly amended the IMWL to harmonize Illinois law
with federal law. The bill’s House sponsor explained that the amendment was
part of “a makeup bill” enacted “to catchup and make [Illinois] even with
federal laws that cover most employees in Illinois.” Ill. 79th Gen. Assemb.
House Tr., at 169 (SA74). As part of its efforts to “make [Illinois’s] minimum
wage law a fair standard act which is what the federal act is called,” id. at 170
(SA75), the legislature added an overtime wage provision to the IMWL—a
provision not included in the IMWL as originally enacted in 1971. The IMWL’s
overtime provision mirrors the FLSA’s overtime provision, providing, subject
to certain exceptions:

[N]o employer shall employ any of his employees for a workweek
of more than 40 hours unless such employee receives
compensation for his employment in excess of the hours above

specified at a rate not less than 1 1/2 times the regular rate at
which he is employed.

820 ILCS 105/4a; see Pub. Act No. 79-1436, at 1367 (1976) (A34). Like the
FLSA, the IMWL does not define “work” or “workweek.”

C. Factual and Procedural Background

Amazon operates warehouses across the country, where it fulfills orders
made on Amazon.com before they are delivered to customers. A76; A108.

Amazon employs thousands of workers in its Illinois warehouses. A76-77.
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Plaintiffs Lisa Johnson and Gale Miller Anderson worked as hourly, non-
exempt employees in these warehouses from January 2019 to May 2021, and
October 2017 to October 2021, respectively. A77. Their jobs included “moving
boxes, stacking packages, and loading boxes.” Id.

Plaintiffs’ employment with Amazon overlapped with the height of the
COVID-19 pandemic, which “infected over 100 million Americans and caused
the death of over one million Americans.” A76. During the pandemic, the
Illinois Department of Public Health recommended, as a “best practice[],” that
employers “conduct temperature and/or symptom screenings of all employees
prior to their entry to the workplace.” Ill. Dep’t of Pub. Health, Guidance for
Employers and Employees on Workers’ Rights and Safety During the Restore
Illinois Plan 1-2 (Dec. 9, 2020), https://dhr.illinois.gov/content/dam/soi/en/
web/dhr/documents/guidance-on-workers-rights-and-safety-12-9-20.pdf. The
federal Centers for Disease Control and Prevention (“CDC”) similarly
instructed employers that “no one with symptoms should be present at the
workplace,” and that employees “who have symptoms when they arrive at work
or become sick during the day should immediately be separated from other
employees, customers, and visitors and sent home.” Ctrs. for Disease Control
& Prevention, General Business Frequently Asked Questions 1, 8 (Apr. 20,
2020), https://stacks.cdc.gov/view/cdc/87267. The CDC further recommended

that employers conduct “temperature screening[s]” of employees upon entry
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into the workplace to prevent the spread of COVID-19 and comply with federal
guidance. Id. at 8-9.

Consistent with state and federal guidance, and “to ensure the safety of
Amazon’s workers,” Amazon, like many employers across Illinois and around
the country, required all employees to screen for COVID-19 symptoms before
clocking in each day. A82; see A78. The screening consisted of a temperature
check and questions about their health. A78. Employees who passed both
would be given a mask and could clock in for the day. Id. Plaintiffs allege that
the entire screening, including time spent waiting in line and for results, took
approximately ten to fifteen minutes. A78-79.

On December 22, 2022, Johnson filed this suit on behalf of herself and a
putative class of “[a]ll current and formerly hourly paid employees of Amazon
who underwent a COVID-19 screening during at least one week in Illinois” on
or after December 22, 2019. Notice of Removal at 3, Johnson v. Amazon.com
Services, LLC, No. 23-cv-685 (Feb. 3, 2023) (“Dist. Ct.”), Dkt. No. 1. Amazon
timely removed the action to federal court. Id. at 1.

The operative Second Amended Complaint (“SAC”) added Anderson as
a plaintiff. The SAC alleges, as pertinent here, that Amazon failed to pay
overtime in violation of the IMWL and the FLSA. A90-94. The crux of those
claims i1s that the time spent on COVID-19 screenings should have been

compensable as time “worked” and thus counted as part of the “workweek.”
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The district court dismissed the SAC for failure to state a claim and
entered judgment for Amazon. A97-105. The court held, in relevant part, that
the FLSA does not require compensation for time spent completing COVID-19
screenings. A100. As the court explained, the FLSA (as amended by the PPA)
applies only to “activities which are preliminary to or postliminary to” the
“principal activity or activities which [the] employee is employed to perform.”
A99 (alteration in original) (quoting 29 U.S.C. § 254(a)). The court recognized
that pre-shift COVID-19 screenings “enabled ... the business|[] to function more
efficiently.” A100. But the court concluded that those screenings were “neither
integral nor indispensable” to “Plaintiffs’ ‘principal activities’ [of] ‘moving
boxes, stacking packages, and loading boxes™ or otherwise “necessary for the
business to function on any given day.” A100 (explaining that time spent
“undergoing post-shift security screenings” was not part of “their principal
activity ‘to retrieve products from warehouse shelves and package those
products for shipment” (quoting Integrity Staffing, 574 U.S. at 35)).

As to the IMWL claims, the district court observed that the Seventh
Circuit and Illinois courts “frequently” “analyze ... FLSA and IMWL claims
together,” and that “[c]Jourts in this District that dismiss FLSA claims under
the ‘integral and indispensable’ standard also dismiss IMWL claims.” A102
(first quoting Mitchell v. JCG Indus., Inc., 745 F.3d 837, 845 (7th Cir. 2014);

and then quoting Chagoya v. City of Chicago, 992 F.3d 607, 615 n.21 (7th Cir.
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2021)) (collecting cases). Accordingly, because it had dismissed the FLSA
overtime claim, the court dismissed the IMWL overtime claim as well. A103.

Plaintiffs appealed, challenging only the dismissal of their IMWL
overtime claim. A106; A108. They did not dispute the district court’s
conclusion that pre-shift COVID-19 screenings are not “preliminary or

)

postliminary” to Plaintiffs’ “principal activit[y]” and are thus not compensable
under the FLSA. A109 (citation omitted). Rather, Plaintiffs argued that the
IMWL does not incorporate the FLSA’s exclusion of preliminary work from
compensable time and thus from the “workweek.” A108-09. The Seventh

2«

Circuit acknowledged that the parties had presented “reasonable,” “plausible,”
but “competing arguments.” A122. And it noted that the question presented
“likely carries implications beyond the overtime claims at issue here” because
“the PPA excludes compensation for preliminary and postliminary activities
whether paid at the minimum wage or overtime rate.” A111 n.1. The Seventh

Circuit thus certified the question to this Court “[a]s the final authority on

matters of Illinois statutory interpretation.” A125.

STANDARD OF REVIEW

“[I]ssues of statutory interpretation ... are questions of law” reviewed de

novo. Cohen v. Chicago Park Dist., 2017 IL 121800, ¥ 17.
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ARGUMENT

I. The IMWL Incorporates the FLSA’s Understanding of
“Workweek”

The goal of statutory interpretation is “to ascertain and give effect to the
intent of the legislature.” Mercado v. S&C Elec. Co., 2025 1L 129526, 9 20.
The “best indication of the legislature’s intent” is the statutory text, which
“must be given its plain and ordinary meaning.” Id. That said, statutory text
“should not be considered in isolation,” but instead should “be interpreted in
light of other relevant provisions and the statute as a whole.” State ex rel.
Raoul v. Elite Staffing, Inc., 2024 IL. 128763, 9 16 (citation omitted). Moreover,
courts should “consider the purpose behind the law and the evils sought to be
remedied, as well as the consequences that would result from construing the
law one way or the other.” Id. (citation omitted).

When “federal and state statutes incorporate substantially similar
language,” Illinois courts regularly “look to federal cases interpreting the
federal statute in construing the similarly worded Illinois statute.” Better Gov't
Ass’n v. Off. of the Special Prosecutor (In re Appointment of Special Prosecutor),
2019 IL 122949, § 35. This is particularly true where, as here, “the state act
was passed after the federal statute had been construed and both acts were
intended to accomplish the same object.” Luken v. Lake Shore & Mich. S. Ry.
Co., 248 111. 377, 383 (1911); see also In re Appointment, 2019 1L 122949, § 54

(looking to federal case law construing FOIA for guidance in construing Illinois

22

SUBMITTED - 35375825 - Kinga Wright - 11/14/2025 8:03 PM



132016

counterpart); Elite Staffing, 2024 1L 128763, § 27 (same, with Section 3(1)(a)
of the Illinois Antitrust Act and Section 1 of the federal Sherman Act).

The IMWL’s overtime provision does not define the term “workweek.”
But the IMWL’s text and context warrant interpreting the term coextensively
with the term as it is used in the FLSA. The IMWL’s legislative history and
precedent from other jurisdictions interpreting analogous state wage laws
confirm this conclusion.

A. Text and Statutory Context Require that the Term

“Workweek” in the IMWL Be Interpreted Coextensively
with the FLSA’s Usage of the Same Term

The IMWL’s overtime wage provision states that “no employer shall
employ any of his employees for a workweek of more than 40 hours” without
paying overtime. 820 ILCS 105/4a(1). The IMWL does not expressly define
“workweek.” Nor has this Court.

The plain meanings of “work” and “workweek” do not, by themselves,
provide that definition. “Work” means “[p]hysical and mental exertion to
attain an end, esp. as controlled by and for the benefit of an employer; labor.”
Work, Black’s Law Dictionary (12th ed. 2024); see also Work, Merriam-Webster,
https://www.merriam-webster.com/dictionary/work (last visited Nov. 10, 2025)
(defining “work” as “to perform work or fulfill duties regularly for wages or
salary” or an “activity that a person engages in regularly to earn a livelihood”).
“Work” thus means the duties that an employee was employed to perform. The
“workweek” is “the hours or days of work in a calendar week.” Workweek,

Merriam-Webster, https://www.merriam-webster.com/dictionary/workweek
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(last visited Nov. 10, 2025). The “workweek” accordingly comprises the time
in a week that an employee spends on work.

The plain meanings of these terms do not clearly delineate when “work”
hours begin or end. But the General Assembly enacted the IMWL against the
backdrop of a settled federal overtime wage regime that had governed Illinois
employers and employees for over three decades. Pertinent here, the IMWL’s
overtime provision uses language virtually identical to the language Congress
enacted in the FLSA and then clarified in the PPA. Given this similarity and
the FLSA’s history, the statutory text shows that the General Assembly
intended the IMWL “workweek” to be coextensive with the FLSA “workweek.”

1. The IMWL’s Overtime Provision Is Closely
Patterned on the FLSA’s Overtime Provision

The IMWL’s and FLSA’s overtime provisions use “substantially similar”
language. In re Appointment, 2019 IL 122949, 4 35. The IMWL provides:

Except as otherwise provided in this Section, no employer shall
employ any of his employees for a workweek of more than 40
hours unless such employee receives compensation for his
employment in excess of the hours above specified at a rate not
less than 1 1/2 times the regular rate at which he is employed.

820 ILCS 105/4a(1). And the FLSA provides:

Except as otherwise provided in this section, no employer shall
employ any of his employees ... for a workweek longer than forty
hours unless such employee receives compensation for his
employment in excess of the hours above specified at a rate not
less than one and one-half times the regular rate at which he is
employed.

29 U.S.C. § 207(a)(1).
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As their legislative findings make clear, the two statutes were also
enacted “to accomplish the same object.” Luken, 248 Ill. at 383. In particular,
both statutes were enacted for “the maintenance of the minimum standard of
living necessary for the health, efficiency and general well-being of workers.”
820 ILCS 105/2; see 29 U.S.C. § 202(a) (reciting the same legislative purpose);
see also Lewis v. Giordano’s Enters., Inc., 397 Ill. App. 3d 581, 588 (1st Dist.
2009) (recognizing that the statutes’ purposes are “similar” (citation omitted)).

“[IIn light of their substantial similarities,” Illinois courts have regularly
looked to the FLSA for guidance when interpreting the IMWL. Kerbes v.
Raceway Assocs., LLC, 2011 IL App (1st) 110318, 9 25; see also Lewis, 397 I11.
App. 3d at 588 (“[F]ederal cases interpreting the FLSA, while not binding on
this court, are persuasive authority and can provide guidance in interpreting
issues under the [IMWL].”); Haynes v. Tru-Green Corp., 154 I1l. App. 3d 967,
977 (4th Dist. 1987) (similar); Bernardi v. Village of North Pekin, 135 Ill. App.
3d 589, 591 (3d Dist. 1985) (similar). Consistent with that long-settled
understanding, this Court recently recognized that the FLSA is “probative of
the meaning of the [IMWL].” Mercado, 2025 IL 129526, § 33. The IMWL’s
implementing regulations, too, provide that interpretations of the FLSA “as
amended” may be used “[flor guidance in the interpretation of the [IMWL]” and
its regulations. 56 Ill. Admin. Code § 210.120. And the Illinois Attorney
General and Department of Labor recently recognized, in the context of a

different IMWL provision, that the legislature would have indicated a clear
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intent—and reason—had it intended “to deviate from federal practice in this
area.” Amici Curiae Ill. Att’y Gen. Br. 27, Mercado v. S&C Elec. Co., 2025 IL
129526 (No. 129526), 2023 WL 11916152 (“Mercado Amici Curiae Ill. Atty
Gen. Br.”).

2. The IMWL’s Overtime Provision Inherited a Settled
Meaning of the Term “Workweek”

The history of the FLSA’s overtime provision makes it particularly
informative as to the meaning of the IMWL’s parallel provision. The General
Assembly enacted the IMWL in 1971. In 1976, decades after the FLSA and
PPA were enacted, the General Assembly amended the IMWL to add an
overtime provision. In enacting and amending any statute, the General
Assembly “is presumed to act with full knowledge of all existing and prior
statutory and case law.” People v. Johnson, 2019 IL 123318, 4 42. The
legislature thus would have been aware of the “flood of litigation” seeking
millions of dollars in allegedly unpaid wages caused by the U.S. Supreme
Court’s expansive reading of the term “workweek” in the 1940s. Integrity
Staffing Sols., Inc. v. Busk, 574 U.S. 27, 31 (2014). It would have been aware
that Congress strongly criticized these rulings as inconsistent with “long-
established customs, practices, and contracts between employers and
employees” and for “creating wholly unexpected liabilities, immense in amount
and retroactive in operation.” 29 U.S.C. § 251(a); see supra at 14. And it would
have known that Congress declared the resultant state of affairs an

“emergency,” 29 U.S.C. § 251(b), and swiftly enacted the PPA, which “clarified”
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that “workday”—and thus “workweek”™—does not include preliminary or
postliminary activities, Tyson Foods, Inc. v. Bouaphakeo, 577 U.S. 442, 447
(2016); see also Cent. Mo. Tel. Co. v. Conwell, 170 F.2d 641, 644 (8th Cir. 1948),
1.e., activities that occur “prior” or “subsequent to” a “particular workday,” 29
U.S.C. § 254(a).

Prior to the 1976 amendment, Illinois employers and employees were
familiar with the FLSA’s overtime regime. Illinois employers of all sizes,
public and private, had long been regulated under the federal understanding
of “workweek.” And Illinois courts applied the FLSA standard to Illinois
employers. See, e.g., Roth v. Lake Cnty. Ready-Mix Co., 1 Ill. App. 2d 288,
289-94 (2d Dist. 1954) (considering action for unpaid overtime under the
FLSA). Because a legislature does not “hide elephants in mouseholes,” the
IMWL’s overtime provision cannot be read to have intended to disrupt the
FLSA’s settled understanding of the “workweek” absent a clear indication of
an intent to do so. People ex rel. Ryan v. Agpro, Inc., 214 111. 2d 222, 228 (2005)
(quoting Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 468 (2001)).

3. Plaintiffs’ Counterarguments Have No Merit

Plaintiffs fail in their effort to undermine this conclusion. As their
primary argument, Plaintiffs contend that “[t}he IMWL is silent as to the PPA
and one law cannot incorporate another through silence.” OB11. That premise
1s incorrect because the IMWL is not “silent.” The IMWL’s overtime provision
uses the same language as the FLSA’s overtime provision. For decades,

employers and courts understood the compensable “workweek” through the
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prism of the FLSA’s overtime provision as clarified by the PPA. See supra at
26-27. So, the fact that the IMWL does not copy language from the PPA is
“unremarkable if we assume, as we must, that the General Assembly already
knew the [federal] law and meant no change to it” when adopting wholesale
the FLSA’s overtime provision into the IMWL. Johnson, 2019 IL 123318, ¥ 42.
In other words, as the Illinois Attorney General and IDOL recently observed—
completely contrary to the position they take here—the legislature indicated
no intention “to deviate from federal practice in this area.” Mercado Amici
Curiae Ill. Att’y Gen. Br. 27.

Plaintiffs next invoke the expressio unius canon, observing that the
IMWL expressly references some FLSA provisions but not, among others, the
PPA language that clarified the FLSA’s overtime provision. OB16. In
particular, the IMWL expressly references the FLSA in carving out certain
categories of employees from the statute’s coverage. Those carve-outs refer to
FLSA provisions excluding employees who work on commission as defined
under federal law, 820 ILCS 105/4a(2)(F), employees “whose union[s] ha[ve]
contractually agreed to an alternate shift schedule” as permitted under federal
law, id. 105/4a(2)(J), and certain “employee[s] of ... governmental bod[ies]”
excluded under federal law, id. 105/4a(2)(D); see also id. 105/4a(4) (exempting

certain governmental bodies that provide “compensatory time” as permitted

under federal law).
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Plaintiffs’ invocation of the expressio unius canon is mistaken. Under
the canon, the legislature’s “express inclusion of a provision in one part of a
statute and its omission in a parallel section” can evidence “an intentional
exclusion from the latter.” People v. Olsson, 2011 IL App (2d) 091351, 9 9. The
canon is “only a rule of statutory construction, not a rule of law,” and it will not
be applied to “defeat the ascertained legislative intent.” Sigcho-Lopez v. Ill.
State Bd. of Elections, 2022 1L 127253, 9 33 (citation omitted). The canon is
properly applied only where the presence of one thing reliably implies the
exclusion of another; for example, if only one section of a statute includes a
private right of action, the legislature likely “did not intend to imply private
rights of action to enforce other sections of the same statute.” Metzger v.
DaRosa, 209 I11. 2d 30, 44 (2004).

Here, the expressio unius canon does not apply because the IMWL’s
overtime provision and employee carve-outs are not “parallel section[s].”
Olsson, 2011 IL App (2d) 091351, 9 9. The carve-outs ensure that the coverage
of certain employee categories is identical to coverage under the FLSA. So, if
a separate IMWL provision defines an employee category without referencing
the FLSA, then expressio unius might reasonably imply that the categories
governed by the IMWL are different from those governed by the parallel FLSA
provision. But the employee carve-outs can hardly inform the meaning of the
term “workweek” in a section that does not address employee exclusions. See

Sulser v. Country Mut. Ins. Co., 147 I11. 2d 548, 555 (1992) (rejecting invocation
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of expressio unius where the two contrasting provisions “addresse[d] different
circumstances”).

In any event, the ultimate question here is the meaning of the
“workweek” under the IMWL. As explained, the PPA merely clarified the
meaning of the FLSA “workweek.” Three decades after that clarification, the
General Assembly patterned the IMWL’s overtime provision on the FLSA’s
overtime provision. It did so nearly down to the letter. See 820 ILCS 105/4a(1);
29 U.S.C. § 207(a)(1). Those “substantial similarities” in themselves, Kerbes,
2011 IL App (1st) 110318, § 25, show that the General Assembly would have
understood the IMWL “workweek” to be coextensive with the FLSA workweek
as clarified by the PPA. There was no need for the General Assembly to layer
onto the IMWL’s overtime provision a clarification that had been made three
decades prior.

The IMWL’s text evidences no intention to depart from the scope of the
“workweek” as understood under federal law. To the contrary, the IMWL’s
overtime provision incorporated the FLSA’s long-settled understanding as to
the scope of compensable “workweek.” The IMWL'’s use of the term “workweek”
accordingly should be interpreted to mean what that term means in the FLSA.

B. Legislative History Confirms that the IMWL Incorporates
the FLSA’s Definition of “Workweek”

The IMWL's legislative history confirms that it incorporates the FLSA’s
understanding of “workweek.” In 1971, the General Assembly enacted the

IMWL to establish a state minimum wage. See Pub. Act No. 77-1451 (1971)
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(SA51-57). As originally enacted, and unlike the FLSA, the IMWL had no
overtime wage provision.

In 1976, the General Assembly amended the IMWL, including by adding
the overtime wage provision. See Pub. Act No. 79-1436 (1976) (A31-35). As
noted, the bill’'s House sponsor described the amendment as “a makeup bill”
enacted “to catchup and make [Illinois] even with federal laws that cover most
employees in Illinois.” Ill. 79th Gen. Assemb. House Tr., at 169 (SA74). The
legislative history is thus unambiguous: The IMWL was intended to make
[Mlinois law “even” with federal law. The IMWL was not intended to create two
regimes for calculating a compensable “workweek”—one under the FLSA
excluding preliminary and postliminary activities, and the other under the
IMWL including those activities.

This history reinforces the best textual reading of the IMWL—absent
express intent to deviate from federal law, the IMWL should be presumed to
be coextensive with federal law. As discussed above, nothing in the IMWL’s
text indicates an intent to deviate from the FLSA. See supra at 26-27. Nor
does anything in the legislative history. The General Assembly amended the
IMWL in 1976 against the backdrop of the FLSA and the body of case law
interpreting the FLSA. And so the legislature knew of the FLSA’s interpretive
history—from the U.S. Supreme Court’s expansive and erroneous
interpretation of “work,” to the ensuing “flood of litigation,” Integrity Staffing,

574 U.S. at 31, and to Congress’s “clarif[ication]” in the PPA of the FLSA to
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correct the Supreme Court’s error, Tyson Foods, 577 U.S. at 447; see also
Conwell, 170 F.2d at 644.

Yet there is no express mention—positive or negative—of the PPA in the
IMWL’s legislative history. Nor is there any suggestion that the legislature
intended to define “workweek” under the IMWL in a manner broader than the
FLSA’s understanding of the term. The Senate and House debates leading up
to the 1976 amendment focused on whether certain industries, such as movie
theatres, restaurants, and governmental entities, would be exempt from the
IMWL’s minimum wage and overtime compensation provisions. See, e.g.,
House Tr., at 31-44, 79th Gen. Assemb. (Ill. June 14, 1976),
https://ilga.gov/Documents/House/Transcripts/htrans79/HT061476.pdf (SA59-
72); Senate Tr., at 54-56, 79th Gen. Assemb. (Ill. June 26, 1976),
https://ilga.gov/Documents/Senate/Transcripts/strans79/ST062676.pdf (SA82-
84). The debates did not discuss the meaning of a statutory “workweek,” much
less whether the IMWL would be broader than the FLSA’s post-1947
understanding of the term.

Had the General Assembly intended to revert to the pre-1947
understanding of “workweek” and unleash on the wide array of public and
private employers across Illinois the devastating consequences that the U.S.
Supreme Court unleashed in Anderson and other pre-PPA cases, it would have
done so explicitly given the well-established understanding of what activities

were compensable under federal law at the time. And had the General
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Assembly adopted the pre-1947 understanding of “workweek,” that decision
presumably would have provoked at least some mention in the run-up to the
1976 amendment. The absence of any such mention, let alone debate, is
exceptionally strong evidence that the General Assembly intended to
incorporate the FLSA’s post-1947 understanding of “workweek.”

C. Other Jurisdictions Have Reached the Same Conclusion

“[Clase law from other states construing similar ... statutes may [also]
be persuasive” in determining the meaning of Illinois statutes. In re
Appointment, 2019 IL 122949, 4 55. In states with similar wage statutes,
courts have held that they incorporate the FLSA’s post-1947 understanding of
“workweek,” even when those statutes (like the IMWL) do not copy language
from the PPA. Those decisions rely primarily on the fact that the state wage
laws were enacted after the FLSA and the PPA, with full awareness of the
circumstances that necessitated the PPA’s clarification of the FLSA. Had the
state legislatures intended to deviate from federal law, they would have said
so expressly—in either the statutory text or the legislative history.

For instance, in Vance v. Amazon.com, Inc. (In re Amazon.com, Inc.,
Fulfillment Ctr. Fair Lab. Standards Act (FLSA) & Wage & Hour Litig.), 852
F.3d 601 (6th Cir. 2017), the Sixth Circuit interpreted the Kentucky overtime
wage provision—which, like the FLSA and IMWL, provides for “one and one-
half (1-1/2) times the hourly wage rate” for the time an employee works “in
excess of forty (40) hours in a work week,” Ky. Rev. Stat. Ann. § 337.285(1).

The plaintiffs there argued that “the absence of language referring to ‘principal
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activity’ or ‘preliminary’ and ‘postliminary’ acts” in the Kentucky statute
“demonstrate[d] the [Kentucky] General Assembly’s intent to depart from the
excluded terms.” In re Amazon.com, 852 F.3d at 611. Rejecting this argument,
the Sixth Circuit explained that “the Kentucky General Assembly was not
‘working in a vacuum, building first principles of [wage and hour] law.” Id. at
612 (alteration in original) (citation omitted). Rather, the legislature “drafted
the [Kentucky wage law] in 1974, decades after Congress enacted the 1947
[PPA],” and thus with “an awareness of the conditions that precipitated the
[PPA]—particularly the ‘flood of litigation’ provoked by the Supreme Court’s
early permissive rulings"—and the “judicial construction of prior
enactments.” Id. (citations omitted). And so, “[i]f the Kentucky General
Assembly intended to expose employers to the type of liability Congress
foreclosed in the [PPA], one may reasonably assume it would have done so
affirmatively.” Id. “[A]lbsent a clear indication that the General Assembly
considered the [PPA] and deliberately rejected it,” the court concluded that the
Kentucky wage law incorporated the FLSA’s post-1947 understanding of
“workweek.” Id. (citation omitted); see also Hughes v. UPS Supply Chain Sols.,
Inc., 677 SW.3d 273, 281 (Ky. 2023) (“agree[ing] with the Sixth Circuit’s
analysis as to the [PPA’s] applicability to [Kentucky’s wage law]”).

Similarly, in Buero v. Amazon.com Services, Inc., 521 P.3d 471 (Or.
2022), the Oregon Supreme Court considered the definition of “work time” in

Oregon’s wage statute. Id. at 510. The statute provides that “[w]ork time
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includes both time worked and time of authorized attendance.” Or. Rev. Stat.
§ 653.010(11). Plaintiff argued that this definition “requires compensation for
time spent in security screenings, because it is ‘time of authorized attendance,”
1.e., that the statute does not incorporate the FLSA’s post-1947 understanding
of “work” and “workweek.” Buero, 521 P.3d at 482. The court disagreed,
reasoning that while “[t]he [statutory] text, viewed in isolation, could plausibly
take on broad meaning,” the statute’s context and legislative history dictated
the conclusion that it incorporated the FLSA in that respect. Id. at 483.

To support its holding, the court explained that “Oregon’s wage statutes
were an ‘offspring’ of federal law” and “drew in large measure from federal
law.” Id. at 483-84. So, “the well-established federal understanding of
compensable time informs [the] analysis of [the Oregon’s wage law’s] definition
of ‘work time’ and supports a construction in line with federal law,” even
though the statute did not “adopt word-for-word every portion of the FLSA.”
Id. at 484. In addition, “[n]othing in the legislative history of the bill indicates
that the legislature intended to require compensation for activities that were
not compensable under the FLSA, as modified by the [PPA].” Id. Because such
a legislative decision “would have led to two different rules for determining
compensable time,” the court would have expected to see some discussion of
the issue in the legislative history. Id. But just as with the Illinois General
Assembly’s consideration and adoption of an IMWL overtime provision in 1976,

there was no such discussion, and without a clearer indication that the
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“legislature had wanted to expand the scope of compensable time beyond the
post-Portal-to-Portal-Act federal scope,” the court refused to do so. Id.

In sum, when a state wage law that parallels the FLSA is enacted after
the PPA’s 1947 clarification of the FLSA “workweek,” the state law 1is
coextensive with the post-1947 FLSA, absent a clear indication that the
legislature wanted to depart from the FLSA and expand liability under state
law. As explained, no such indication exists in the IMWL. The IMWL thus
incorporates the FLSA’s understanding of “workweek,” as clarified by the PPA.

Plaintiffs’ cases from other jurisdictions are not persuasive. As
explained, Illinois law and precedent reflect an intention to incorporate the
federal standard for overtime compensation. See Mercado, 2025 IL 129526,
9 33; 56 Ill. Admin. Code § 210.120. The jurisdictions in Plaintiffs’ cases, by
contrast, indicated an intention to depart from the federal standard. In further
contrast with Illinois, those jurisdictions had no legislative history indicating
an intention to make their wage laws “even with federal laws.” Ill. 79th Gen.
Assemb. House Tr., at 169 (SA74).

For example, in Frlekin v. Apple Inc., 457 P.3d 526 (Cal. 2020), the
California Supreme Court addressed a California wage statute enacted before
Congress enacted the PPA. “In response” to the PPA, California “revised its
wage orders” to define “hours worked” more broadly than federal law. Id. at
532 (citation omitted). Thus, unlike Illinois, California “purposely abandoned”

the post-1947 federal standard in favor of a broader conception of compensable
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work. Id. at 532-33. Reflecting this purposeful abandonment, the California
overtime statute is, unlike the IMWL’s overtime provision, not patterned
nearly verbatim on the FLSA. Compare 29 U.S.C. § 207(a)(1), with Cal. Lab.
Code § 510(a).

The other jurisdictions cited by Plaintiffs likewise reflect an intention to
depart from the federal standard. See Heimbach v. Amazon.com, Inc. (In re
Amazon.com, Inc., Fulfillment Ctr. Fair Lab. Standards Act (FLSA) & Wage &
Hour Litig.), 255 A.3d 191, 201 (Pa. 2021) (explaining that multiple state
supreme court precedents had “not follow[ed] the interpretation of similarly
applicable provisions of the federal FLSA”); Amaya v. DGS Constr., LLC, 278
A.3d 1216, 1243 (Md. 2022) (observing that “[t]he purpose and language of the
[Maryland Wage and Hour Law] are different from that of the PPA”); Roberts
v. State, 512 P.3d 1007, 1014 (Ariz. 2022) (explaining that Arizona law
presumptively deviated from the FLSA). And all those cases likewise
concerned overtime statutes that are not closely patterned on federal law.
Compare 29 U.S.C. §207(a)(1), with 43 Pa. Stat. and Cons. Stat. Ann.
§ 333.104(c), and Md. Code Ann., Lab. & Empl. § 3-415(a), and Ariz. Rev. Stat.
Ann. § 23-392(A).

Since Plaintiffs filed their opening brief, the Nevada Supreme Court
held that Nevada’s wage statutes do not incorporate the PPA. See Amazon.com
Servs., LLC v. Malloy, No. 89314, 2025 WL 3032215, at *5 (Oct. 30, 2025).

Malloy is inapposite because, like Plaintiffs’ cited cases, Nevada law indicates
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a clear intention to deviate from the federal standard. The Nevada overtime
provision is—in contrast to the IMWL—not patterned nearly verbatim on the
federal overtime provision. Compare Nev. Rev. Stat. § 608.018(1)-(2), with 29
U.S.C. § 207(a)(1). In addition to using different language, the Nevada statute
mandates overtime for work over eight hours per day, which the FLSA (and
IMWL) do not. See Nev. Rev. Stat. § 608.018(1)(b). And as with the legislative
history of the other state statutes Plaintiffs invoke—and unlike the legislative
history of the 1976 amendment to the IMWL—the Nevada statute’s legislative
history shows no intention to make the state wage law “catchup” and become
“even” with federal law. Ill. 79th Gen. Assemb. House Tr., at 169 (SA74).
Given these differences, it is no surprise that another court had previously
recognized that “the Nevada Supreme Court ‘has signaled its willingness to
part ways with the FLSA.” Busk v. Integrity Staffing Sols., Inc. (In re
Amazon.com, Inc., Fulfillment Ctr. Fair Lab. Standards Act (FLSA) & Wage &
Hour Litig.), 905 F.3d 387, 398 (6th Cir. 2018) (citation omitted).

I1. IDOL Regulations Confirm that the IMWL’s Overtime Provision
Aligns with the FLSA’s Overtime Provision

The IDOL has issued regulations implementing the IMWL’s overtime
provision. Those regulations “must be construed under the same standards
which govern the construction of statutes.” People ex rel. Madigan v. Ill. Com.
Comm’n, 231 Ill. 2d 370, 380 (2008). Pertinent here, “[r]egulatory provisions,
like statutory provisions, must be read in concert and harmonized.” Hartney

Fuel Oil Co. v. Hamer, 2013 IL 115130, 9 50.
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Two IDOL regulations are pertinent here. Section 210.110 defines
“hours worked.” 56 Ill. Admin. Code § 210.110. As explained below, it does so
in part by explicitly cross-referencing federal regulations implementing the
FLSA and PPA. And the provision next door, Section 210.120, states that the
IMWL and its implementing regulations should be interpreted in accordance
with “the Fair Labor Standards Act of 1938, as amended.” Id. § 210.120
(emphasis added). These regulations reinforce the conclusion that the scope of
the IMWL workweek is coextensive with the FLSA workweek.

Plaintiffs contend that Section 210.110 supports their reading of the
IMWL’s overtime provision. But as explained below, Plaintiffs do not properly
account for Section 210.110’s full definition of “hours worked,” and they ignore
the neighboring Section 210.120. Moreover, Section 210.110’s definition of
“hours worked” is not as broad as Plaintiffs contend—even when it is
(improperly) read selectively and in isolation. And to the extent the regulation
1s read more broadly, that reading would be inconsistent with the IMWL and
therefore without legal effect.

A. Sections 210.110 and 210.120 Are Consistent with the
FLSA’s Post-1947 Understanding of “Workweek”

Section 210.120 provides: “For guidance in the interpretation of the
[IMWL] and this Part, the Director may refer to the Regulations and
Interpretations of the Administrator, Wage and Hour Division, U.S.
Department of Labor, administering the Fair Labor Standards Act of 1938, as

amended.” 56 Ill. Admin. Code § 210.120 (emphasis added).
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Looking to federal regulations—as Section 210.120 directs—reinforces
the proper interpretation of the IMWL “workweek.” Federal regulations state
that, “[a]s a general rule,” the term “hours worked” includes “[a]ll time during
which an employee is required to be on duty or to be on the employer’s premises
or at a prescribed workplace” and “[a]ll time during which an employee is
suffered or permitted to work whether or not he is required to do so.” 29 C.F.R.
§ 778.223(a). Federal regulations also recognize that “workweek” under the
FLSA excludes “preliminary and postliminary activities.” Id. § 785.7. Thus,
federal regulations should be used as “guidance,” 56 Ill. Admin. Code
§ 210.120, to exclude preliminary and postliminary activities from the Section
210.110 definition of “hours worked.”

The importance of federal regulations for interpreting the IMWL is
reflected in the neighboring Section 210.110, which defines “hours worked.”
Section 210.110 explains the scope of compensable employee travel and
commuting time using federal regulations as examples. Specifically, the
regulation states in relevant part that “[a]n employee’s travel, performed for
the employer’s benefit ... is compensable work time.” Id. § 210.110. It then
cites federal regulations, 29 C.F.R. § 785.33 to § 785.41, that illustrate
scenarios under which employee travel is compensable. Id. These federal
regulations define the scope of the compensable workweek with respect to
travel time under the FLSA, as amended by the PPA. See, e.g., id. § 785.34

(explaining how the PPA limits compensation for employee travel time).
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Moreover, Section 210.110 provides that compensable travel time
includes travel that is “part of the employee’s primary duty.” 56 Il1l. Admin.
Code § 210.110 (emphasis added). This connection to an employee’s “primary
duties”—parallel to the focus on an employee’s “principal activities” in the
PPA—reaffirms what the IMWL itself and Section 210.120 require: the scope
of the IMWL “workweek” should align with the FLSA “workweek.” See In re
Amazon.com, 852 F.3d at 613 (“Inclusion of the ‘principal activity’ language in
Kentucky’s administrative regulations strengthens the connection between
[the Kentucky wage statute] and the Portal-to-Portal Act.”); Hughes, 677
S.W.3d at 279-80 (similar).

In sum, Sections 210.120 and 210.110 mandate an IMWL “workweek”
that is coextensive with the FLSA “workweek.”

B. Plaintiffs’ Interpretation of Section 210.110 Ignores Key
Context and Is Overbroad Even Aside from That Context

For their contrary reading of the IMWL regulations, Plaintiffs focus
solely on the portion of Section 210.110 defining “hours worked” in part as “all
the time an employee is required to be on duty, or on the employer’s premises,
or at other prescribed places of work, and any additional time the employee is
required or permitted to work for the employer.” 56 Ill. Admin. Code § 210.110.
As Plaintiffs observe, this language partially parallels the U.S. Supreme
Court’s long-superseded formulation of “workweek” in Anderson. A114; A117.

Fixating on the phrase “on the employer’s premises,” Plaintiffs argue for a
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broad reading of the regulation capturing every moment that an employee is
present on her employer’s property. OB20-21 (citation omitted).

Plaintiffs’ argument ignores Section 210.120’s directive to look to the
federal regulations implementing the FLSA, “as amended.” 56 Ill. Admin.
Code § 210.120. As explained, Section 210.110 must be read harmoniously
with this neighboring provision. See supra at 39-41.

Plaintiffs also argue that Section 210.110’s references to federal
regulations concerning travel time imply that the IMWL did not intend to
“adopt[] the PPA compensability exclusions for preliminary and postliminary
activities.” OB22. But as explained, Section 210.110 itself defined
compensable travel time and then referred to the federal travel time
regulations to provide examples illustrating the compensability of specific
employee travel scenarios. The fact that Section 210.110 refers to the federal
regulations as illustrative examples reinforces that the IMWL “workweek”
should be interpreted coextensively with the FLSA “workweek,” and it
certainly does not override Section 210.120’s directive to lean on federal
regulations generally.

Moreover, Anderson itself does not support a reading as broad as
Plaintiffs advocate here. True enough, Anderson stated—incorrectly, as
Congress quickly made clear—that “the statutory workweek includes all time
during which an employee is necessarily required to be on the employer’s

premises, on duty or at a prescribed workplace.” 328 U.S. at 690-91. But
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Anderson did not actually hold that the statutory workweek necessarily
includes all such time. Rather, like Tennessee Coal and Jewel Ridge, Anderson
recognized that activity was compensable only if it was “pursued necessarily
and primarily for the benefit of the employer and his business.” Id. at 691-92
(emphasis added); see Tenn. Coal, Iron & R.R. Co. v. Muscoda Loc. No. 123,
321 U.S. 590, 598 (1944) (holding that work time must be “necessarily and
primarily for the benefit of the employer and his business” (emphasis added));
Jewell Ridge Coal Corp. v. Loc. No. 6167, United Mine Workers of Am., 325
U.S. 161, 165-66 (1945) (similar). Anderson further cautioned that “de
minimis” activities were not compensable, holding that “[i]t 1s only when an
employee is required to give up a substantial measure of his time and effort
that compensable working time is involved.” 328 U.S. at 692.

With those directions, Anderson remanded the case for the district court
to determine what amount of walking, dressing, and tool preparation time, if
any, was compensable under the FLSA. Id. at 694. On remand, the district
court retried the case, determined that the time spent on these preliminary
activities were “de minimis” and thus not compensable, and entered judgment
for the defendant. Anderson v. Mt. Clemens Pottery Co., 69 F. Supp. 710, 722
(E.D. Mich. 1947). Other contemporaneous cases applied the de minimis
doctrine to bar compensation for “preliminary activities” lasting up to twenty
minutes. See Frank v. Wilson & Co., 172 F.2d 712, 716 (7th Cir. 1949) (holding

that the FLSA did not mandate overtime compensation despite defendant’s
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rule requiring employees to arrive five minutes early, and collecting cases
applying Anderson to reject compensation for “preliminary activities” lasting
up to twenty minutes).

As this history shows, even pre-1947 FLSA decisions did not interpret
Anderson’s “on the employer’s premises” as broadly as Plaintiffs do here.
Today’s courts agree—including at least one of the jurisdictions that Plaintiffs
argue requires compensation for pre-shift activities. See Martinez v.
Amazon.com Servs. LLC, 338 A.3d 636, 654 (Md. 2025) (holding that
Anderson’s “de minimis” doctrine applied to Maryland wage laws in a case
brought regarding time spent in pre-shift security screenings). Without a de
minimis exception, employers would potentially have to pay employees for pre-
and post-shift activities ranging from walking from their cars, to waiting for
an elevator, to going through routine security checks at government buildings.
And employers would face practical difficulties in keeping accurate records of
“hours worked” each “day” and each “workweek” as required by Illinois
regulations. 56 I1l. Admin. Code § 210.700.

Congress feared that plaintiffs might interpret Anderson to subject
employers to potentially ruinous liability. See S. Rep. No. 80-37, at 42-43
(SA42-43) (observing that many plaintiffs had continued pressing overtime
compensation suits even amid the Anderson district court’s judgment for the
defendant). That is why Congress enacted the PPA to clarify that suits based

on preliminary and postliminary activities should not succeed. The PPA’s
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clarification notwithstanding, even the pre-PPA definition of “workweek” was
not as broad as Plaintiffs here contend. This Court accordingly should not read
Section 210.110 so broadly here.!

C. A Broader Reading of Section 210.110 Would Be
Inconsistent with the IMWL and Thus Invalid

If Section 210.110 truly means what Plaintiffs say, the regulation is
invalid. The IDOL’s administrative regulations are “entitled to weight and
deference” only if they are “not inconsistent with the statute pursuant to which
they are adopted.” Kerbes, 2011 IL App (1st) 110318, 9 23. So “[w]here an
administrative rule conflicts with the statute under which it was adopted, the
rule is invalid.” Hadley v. Ill. Dep’t of Corr., 224 111. 2d 365, 385 (2007).

The IMWL’s overtime provision is not susceptible to the broad reading
Plaintiffs ascribe to Section 210.110. As explained, supra at 17, 26-27,
although the IMWL does not define “workweek,” the General Assembly used

that term three decades after Congress had clarified the same term in the

1 Before the Seventh Circuit, Amazon argued that Plaintiffs had not stated an
IMWL claim even under the Anderson standard because that standard is not
as broad as Plaintiffs contend. Appellee Br. 31-33, Johnson v. Amazon.com
Servs. LLC, 142 F.4th 932 (7th Cir. 2025) (No. 24-1028), ECF No. 19. As
Amazon argued there, the minimal time spent on COVID-19 screenings was
not primarily for Amazon’s benefit. See id. The Seventh Circuit did not
address this argument before certifying the present question to this Court.
Thus, if this Court sides with Plaintiffs on the certified question, it should
make clear that the question whether COVID-19 screenings are compensable
work under the IMWL—or, rather, non-compensable “de minimus” activities
or activities not undertaken “primarily for the benefit of the employer and his
business,” Anderson, 328 U.S. 691-92—should be addressed by the Seventh
Circuit in the first instance.

45

SUBMITTED - 35375825 - Kinga Wright - 11/14/2025 8:03 PM



132016

FLSA. The General Assembly is presumed to have been aware of the onslaught
of lawsuits employers faced immediately following Anderson. And for decades,
Ilinois employers had been regulated under the FLSA’s standard.

In light of this context, the legislature could not have intended to
compensate employees for a “workweek” that was broader than that under the
FLSA—and it certainly would not have done so with no record of any
contemporaneous objection or discussion. It thus necessarily follows that
Section 210.110 is invalid insofar as it is read to adopt an understanding of
“workweek” broader than the understanding expressed by the FLSA. See
Hadley, 224 111. 2d at 385.

CONCLUSION

The Court should answer the certified question by holding that
“workweek” as used in the IMWL is coextensive with “workweek” as used in
the FLSA, as clarified in 1947 by the PPA, and thus that the IMWL excludes
from compensation employee activities that are preliminary or postliminary to
an employee’s principal activities. If the Court holds otherwise, then it should
make clear that it is not deciding whether the time Plaintiffs spent in pre-shift

COVID-19 screenings is compensable under the IMWL.
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and not someone that watches a newsstand while ‘you go and get

a cup of coffee. You bring him back a cup of coffee, you don't
put him on the payroll, so whose kidding who on...in this instance?
PRESIDENT:

The guestion is on the adoption of Amendment No. 1 to
3318. Those in favor will say Aye. Opposed Nay. The Nays
have it. The amendment fails. Seek a roll call? Fing.

Very good. The question is on the adoption of Amendment No. 1
to House Bill 3318. Those in favor will vote Aye. Opposed
Nay. The voting is open. Have all voted who wish? Take the
record. On this question.the Ayes are 27, the Nays are 25 with
none Voting Present. Amendment No. 1is adopted. Any

further amendments?

SECRETARY :

Amendment No. 2 offered by Senator Harber Hall.
PRESIDENT: .

Senator Harber Hall.

SENATOR HARBER HALL:

Mr. President, this amendment places back in the exemption
for farming activities. We take out...we change agriculture
so that:we would not exempt aériculture associated businesses
such as seed companies, et cetera and we define it as "any
farming activity" which we believe would cover just farms,
and farmers. I move for adoption of this amendment.

PRESIDENT: ‘

Senator Lemke.

SENATOR LEMKE:

Mr. President, as sponsor of this amendment, I've talked
to people concerned and I must resist the amendment.
PRESIDENT:

Any further discussion? The question is on the adoption
of Amendment No. 2 to House Bill 3318. Those in favor of

adopting Amendment No. 2 will say Aye. Opposed Nay. 1In the

58
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opinion of the Chair, the Nays have it. Roll call is requested.

You always get a roll call if you ask for it. On this...
the question is on the adoption of Amendment No. 2 to House
Bill 3318. All in ﬁavor will vote Aye. Well, they said the
Ayes have it. That's it., You're withdrawing the...all right,
the Ayes have it. Any further amendments?
SECRETARY :

Amendment No. 3 offered by Senator Regner.
PRESIDENT:

Senator Regner.
SENATOR REGNER:

Yes, Mr, President, I discussed this amendment with the
sponsor, Senator Lemke, and it's a technical amendment. It
puts some wordage back in that was in the bill that did pass
last year regarding the Federal law and I would move the
adoption of Amendment No. 3.

PRESIDENT:

Senator Regner...Senator Lemke.
SENATOR LEMKE:

i was looking over last year's bill that we passed
and I don't know why this langauge was taken out cause it was
put on in the Senate. All it does is at...at...it says "at no
time shall the minimum hour wages established by this Act
exceed those specified under Federal law.” So, I...I...I
see nothing wrong.
PRESIDENT:

Question is on the adoption of Amendment No. 3. Senator
Savickas.

SENATOR SAVICKAS:
Well, I see nothing wrong with that if it also added

"that it would not go below the Federal minimum standard. I

think that...that wording should be added in.

PRESIDENT:
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