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1 

NATURE OF THE CASE 

Under Illinois’s Firearm Owners Identification (“FOID”) Act (“Act”), 

430 ILCS 65/1 et seq. (2016), the Illinois State Police (“ISP”) acts on 

applications for, issues, and revokes FOID cards.  On June 24, 2012, ISP 

revoked Shawna Johnson’s FOID card under section 8(n) of the Act, 430 ILCS 

65/8(n) (eff. Jan. 1, 2012), because she was convicted of a misdemeanor crime 

of domestic violence (“MCDV”), and thus prohibited under the Federal Gun 

Control Act, 18 U.S.C. § 922(g)(9) (“section 922(g)(9)”), from possessing 

firearms due to her conviction for battery in 2001 for hitting her then-

husband.   

In August 2013, Johnson, proceeding pro se, petitioned the circuit court 

for relief from ISP’s initial decision to revoke her FOID card under section 10 

of the Act (“section 10 petition”).  See 430 ILCS 65/10 (eff. July 9, 2013).  

After obtaining counsel and twice amending her complaint, Johnson asserted 

that section 922(g)(9), 430 ILCS 65/8(n), 10(b), and (c)(4) (2016), and 20 Ill. 

Admin. Code § 1230.20, were unconstitutional as applied to her under the 

Second and Fourteenth Amendments to the United States Constitution.   

Ultimately, the circuit court concluded that those statutory and 

regulatory provisions violated Johnson’s rights under the Second and 

Fourteenth Amendments as applied to her.  It then ordered ISP’s Director to 

issue her a FOID card.  ISP appealed directly to this Court pursuant to 

Illinois Supreme Court Rule 302(a). 
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2 

ISSUES PRESENTED FOR REVIEW

1. Whether the United States Attorney General is a necessary 

party in this litigation, and, if so, whether this Court should refrain from 

deciding the merits of this case unless and until the United States Attorney 

General is added as a party.    

2. Whether section 922(g)(9), and the provisions of the Act and 

Illinois Administrative Code that rely on it, were constitutional under the 

Second Amendment as applied to Johnson, who is prohibited from possessing 

firearms and a FOID card because of an MCDV conviction.  
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STATEMENT OF JURISDICTION 

This Court has jurisdiction over this appeal under Illinois Supreme 

Court Rule 302(a).  The circuit court entered a final judgment on October 9, 

2018, concluding that section 922(g)(9), 430 ILCS 65/8(n), 10(b), and (c)(4), 

and 20 Ill. Admin. Code § 1230.201 were unconstitutional as applied to 

Johnson under the Second and Fourteenth Amendments, and ordered ISP’s 

Director to reissue or reinstate her FOID card.  C522-23 (A90-91).2  ISP filed a 

notice of appeal directly with this Court on November 1, 2018, C529-56 (A65-

92), which was timely under Illinois Supreme Court Rule 303(a) because it 

was within 30 days of the entry of the circuit court’s judgment.  Thereafter, 

this Court retained jurisdiction and ordered the circuit court to make and 

record findings in compliance with Illinois Supreme Court Rule 18 by 

December 19, 2018.  SUP C6 (A95).  On that day, the circuit court certified 

1   Between the time of ISP’s initial FOID Card revocation and this direct 
appeal, section 922(g)(9), sections 8(n), 10(b) and (c)(4) of the Act, and section 
1230.20 of Title 20 of the Illinois Administrative Code have not changed in 
substance.   

2   The record on appeal contains one common law volume cited as “C__,” one 
volume of supplement to the common law record cited as “SUP C__,” and one 
volume of supplement to the exhibits cited as “SUP E___.”  The four 
transcribed hearings should have been separately compiled as a report of 
proceedings, see Ill. Sup. Ct. R. 323, but appear as part of the common law 
record, C585-912, as follows:  November 7, 2013, C585-639; September 2, 
2014, C640-707; November 4, 2015, C709-33; and January 20, 2016, C734-
912.  The appendix to this brief is cited as “A_.”   

SUBMITTED - 4982200 - Katelin Buell - 5/8/2019 3:40 PM

124213



4 

that it already had made findings in compliance with Illinois Supreme Court 

Rule 18.  (A96-7).  
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STATUTES INVOLVED 

Relevant portions of the Federal Gun Control Act, the Act, and the 

Illinois Administrative Code are included in the appendix to this brief.  A106-

10.    
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STATEMENT OF FACTS 

Legal Background  

The Act mandates that an Illinois resident have a FOID card to possess 

a firearm in Illinois, and dictates the requirements for obtaining a FOID card.  

430 ILCS 65/2(a)(1), 4 (2016).  Section 1230.20 of Title 20 of the Illinois 

Administrative Code further explains the application procedures for obtaining 

a FOID card.  20 Ill. Admin. Code § 1230.20.  It requires ISP “as part of the 

application process, [to] ask any questions necessary to determine eligibility 

under State and federal law to possess or receive a firearm, and deny a FOID 

application of any applicant who is prohibited under federal law from 

possessing or receiving a firearm.”  Id. § 1230.20(h).   

ISP has the authority to deny a FOID card application or revoke a 

FOID card for a variety of reasons.  430 ILCS 65/8 (2016).  Specifically, if a 

person holds a FOID card, section 8(n) of the Act allows ISP to revoke it if she 

is “prohibited from acquiring or possessing firearms or firearm ammunition 

by any Illinois State statute or by federal law.”  430 ILCS 65/8(n) (2016).   

When a FOID card is revoked because of an MCDV conviction, a federal 

prohibitor, 18 U.S.C. § 922(g)(9), the person “may petition the circuit court in 

writing . . . for a hearing upon such denial,” 430 ILCS 65/10(a) (2016) (a 

“section 10 petition”); see People v. Heitmann, 2017 IL App (3d) 160527, ¶ 11.  

When considering a section 10 petition, the circuit court must evaluate the 

following four requirements in section 10(c) to determine whether to grant 
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relief and order ISP to issue the person a FOID card.  First, whether the 

individual has been convicted of a “forcible felony under the laws of this State 

or any other jurisdiction” within 20 years of the FOID card application.  430 

ILCS 65/10(c)(1) (2016).  Second, “the circumstances regarding a criminal 

conviction, where applicable, the applicant’s criminal history and [her] 

reputation are such that the applicant will not be likely to act in a manner 

dangerous to public safety.”  430 ILCS 65/10(c)(2) (2016).  Third, whether 

“granting relief would not be contrary to the public interest.”  430 ILCS 

65/10(c)(3) (2016).  And fourth, relevant here, whether “granting relief would 

not be contrary to federal law.”  430 ILCS 65/10(c)(4) (2016).   

In addition, during section 10 proceedings, the circuit court holds a 

hearing to determine if “substantial justice has been done.”  430 ILCS 

65/10(a), (b) (2016).  At the hearing, the parties may present relevant 

evidence, including about the petitioner’s temperament and reputation, as 

well as her “criminal history and reputation,” past convictions, “social 

responsibility,” psychological state, and “relationships with others.”  Coram v. 

State, 2013 IL 113867, ¶¶ 11-13; see also Walton v. Ill. State Police, 2015 IL 

App (4th) 141055, ¶ 7; Baumgartner v. Greene Cty. State’s Atty’s Off., 2016 IL 

App (4th) 150035, ¶¶ 7-15, 19.  If the circuit court determines that 

“substantial justice has not been done,” it will order ISP to issue a FOID card.  

430 ILCS 65/10(b) (2016).  But the court “shall not issue the order” if the 
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petitioner “is otherwise prohibited from obtaining, possessing, or using a 

firearm under federal law.”  430 ILCS 65/10(b), (c)(4) (2016).   

Federal law prohibits those “who ha[ve] been convicted in any court of 

a misdemeanor crime of domestic violence” from possessing a firearm.  18 

U.S.C. § 922(g)(9).  An MCDV is defined as an offense that (1) “is a 

misdemeanor under federal, State or Tribal law,” and (2) “has, as an element, 

the use or attempted use of physical force, or the threatened use of a deadly 

weapon, committed by a current or former spouse, parent, or guardian of the 

victim [.]”  Id. § 921(a)(33)(A).  This offense need not “include, as a discrete 

element, the existence of a domestic relationship between offender and 

victim.”  United States v. Hayes, 555 U.S. 415, 421 (2009).  Moreover, a state 

law misdemeanor offense against a domestic relation satisfies the “use of 

force” standard if one of the elements of the offense is a common-law battery.  

United States v. Castleman, 572 U.S. 157, 176-79 (2014); see also Voisine v. 

United States, 136 S. Ct. 2272, 2278-80 (2016).   

There is a limited exception to the federal prohibition on firearm 

possession for those with an MCDV conviction under 18 U.S.C. 

§ 921(a)(33)(B)(ii) (“section 921(a)(33)(B)(ii) exception”).  This applies in one 

of three enumerated instances:  (1) the misdemeanor conviction has been 

either “expunged, or set aside”; (2) the misdemeanant has been “pardoned”; 

or (3) the misdemeanant has had “[her] civil rights restored.”  Id.

Determining whether a misdemeanant’s civil rights have been ‘restored” is 
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based on the law of the convicting jurisdiction.  Beecham v. United States, 511 

U.S. 368, 374 (1994).  The civil rights discussed in this exception are the core 

constitutional civil rights — to vote, hold public office, and serve on a jury.  

Logan v. United States, 552 U.S. 23, 28 (2007); Heitmann, 2017 IL App (3d) 

160527, ¶ 21.  If there has been no revocation of these rights, then there is 

nothing to restore and so an individual will not qualify for this exception.  

See Logan, 552 U.S. at 28.  But if the section 921(a)(33)(B)(ii) exception does 

apply, a misdemeanor conviction is not an MCDV for purposes of the federal 

firearm prohibition, meaning that the person can again possess firearms 

under federal law.  Id. at 28-29; United States v. Skoien, 614 F.3d 638, 642 

(7th Cir. 2010).   

There is a separate statutory avenue by which an individual may lift 

her federal firearm prohibition — the “federal safety valve” under 18 U.S.C.   

§ 925(c).  Under the federal safety valve, one who is federally prohibited from 

possessing firearms “may make application to the Attorney General for relief 

from the disabilities imposed by Federal laws with respect to . . . possession of 

firearms.”  Id.  The Attorney General,3 then “may grant such relief if it is 

established to his satisfaction that the circumstances regarding the disability, 

and the applicant’s record and reputation, are such that the applicant will not 

be likely to act in a manner dangerous to public safety and that granting of 

3  The Attorney General has since delegated this power primarily to the 
Director of the Bureau of Alcohol Tobacco and Firearms.  See United States v. 
Bean, 537 U.S. 71, 74 n.2 (2002); see also 27 C.F.R. § 178.144 (2002).   
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the relief would not be contrary to the public interest.”  Id.  If denied relief, 

the applicant “may file a petition with the United States district court in 

which he resides for judicial review of such denial.”  Id.   

Johnson’s Case 

On March 26, 2001, Johnson was charged with domestic battery for 

hitting her then-husband Michael Korstick “on the face and head causing 

bruises and abrasions.”  C245.  On June 7, 2001, she pleaded guilty to 

misdemeanor battery.  C42, 246.   

Johnson held a FOID card in June 2012 when she was denied a 

handgun purchase in Indiana because of her 2001 battery conviction.  C335, 

801-02.  On June 27, 2012, ISP revoked Johnson’s FOID card because her 

battery conviction was an MCDV under section 922(g)(9).  SUP E1; 18 U.S.C. 

§ 922(g)(9); 430 ILCS 65/8(n) (eff. Jan. 1, 2012).  ISP directed her to 

immediately return her FOID card.  SUP E1.  She did not do so.  C803-04.  On 

August 1, 2013, ISP directed her to surrender the FOID card to local law 

enforcement within 48 hours of receiving notice of the revocation.  SUP E9.  

Johnson complied on August 12, 2013.  SUP E4. 

Three days later, Johnson, proceeding pro se, filed a section 10 petition 

in the circuit court seeking relief from ISP’s revocation of her FOID card.  

C16-23.  She named ISP as a respondent and served the local State’s Attorney 

with a copy of her petition.  C22-23; see 430 ILCS 65/10(a), (b), (c)(0.05) 

(2016).  ISP moved to dismiss the action arguing that Johnson was barred 
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from possessing a firearm under federal law because of her MCDV conviction 

for battery.  C25, 28-39.  At a hearing on that motion, C585-638, the local 

State’s Attorney appeared and stated that she would not “take a position that 

[was] contrary to the [Illinois] Attorney General’s position in this matter,” 

who was counsel for ISP.  C588.  The circuit court denied ISP’s motion to 

dismiss.  C83-87 (A1-5).   

ISP then answered Johnson’s petition.  C88.  It contended that under 

section 10(c)(4) of the Act, 430 ILCS 65/10(c)(4), the circuit court “shall not    

. . . order” ISP “to issue a FOID card . . . if granting such relief would be 

contrary to federal law” under section 922(g)(9), as it would be here.  C91.   

ISP later moved for summary judgment, arguing in part that the 

circuit court could not grant Johnson relief under the Act.  C94-5, 108-09.  

ISP explained that because Johnson’s misdemeanor battery conviction 

qualified as an MCDV under federal law, she was barred from possessing or 

owning firearms and ammunition under section 922(g)(9).  C106.  Thus, she 

was ineligible for relief under sections 10(b) and (c)(4) of the Act.  C108-09.    

Johnson, proceeding with counsel, C149, opposed ISP’s summary 

judgment motion, arguing in part that the circuit court could grant her relief 

from the prohibition on firearm possession caused by her MCDV conviction.  

C161-68.  She also claimed that section 922(g)(9) and the Act were 

unconstitutional as applied to her because her MCDV conviction permanently 

barred her from possessing firearms, resulting in an “ongoing ban” of her 
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“Second Amendment rights, without an available means of restoration.”  

C168-74.   

Johnson also submitted an affidavit, stating that she had obtained a 

restraining order against her then-husband in early March 2001 but withdrew 

it days later.  C191-92.  She asserted that she “did not recall striking” her 

then-husband.  C191.  She added that the local State’s Attorney informed her 

that her guilty plea to battery would probably not impact her FOID card, and 

if it did, it would be only for a short time.  C192.   

In reply, ISP argued that the circuit court could not grant relief 

because of Johnson’s MCDV conviction, given that she could still not possess 

firearms under federal law.  C205-14.  ISP also argued that Johnson 

improperly raised her as-applied constitutional challenge for the first time in 

response to its summary judgment motion.  C215-16.   

In September 2014, the circuit court held a hearing on ISP’s summary 

judgment motion, C641-708, and granted Johnson leave to file an amended 

petition to add her as-applied challenge, C697, 702.  Meanwhile, the circuit 

court took ISP’s summary judgment motion under advisement.  C674.    

The following week, Johnson filed an amended section 10 petition, 

contending that the “perpetual denial of [her] right to possess and use 

firearms violate[d her] rights under the Second and Fourteenth Amendments 

to the United States Constitution and is unconstitutional as-applied.”  C221-

24.   
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ISP moved to dismiss this amended petition, C227-29, arguing that 

Johnson failed to allege which statute was unconstitutional as-applied to her, 

C234.  It maintained that Johnson had an MCDV under federal law because of 

her battery conviction, and was ineligible for relief from the revocation of her 

FOID card under sections 10(b) and (c)(4) of the Act since she was federally 

prohibited from possessing firearms.  C233-40.  ISP later added that O’Neill v. 

Dir. of Ill. Dep’t of State Police, 2015 IL App (3d) 140011, and People v. 

Frederick, 2015 IL App (2d) 140540, made clear that the circuit court was 

barred under the Act from ordering a FOID card to issue to Johnson because 

of her MCDV conviction.  C252-53, 256.   

Johnson contended that these decisions did “not control” her petition.  

C287.  She argued that a circuit court has the “express authority” to remove a 

federal firearm disability caused by an MCDV conviction under the section 

921(a)(33)(B)(ii) exception.  C288-89.  Specifically, Johnson cited DuPont v. 

Nashua Police Dep’t, 113 A.3d 239 (N.H. 2015), to argue that she was entitled 

to relief because her firearm rights had been restored after her conviction.  

C288.  She added that without a ruling in her favor as to her as-applied 

challenge, she would suffer a “lifetime abridgement [ ] of Second Amendment 

rights.”  C291-92.   

In November 2015, the circuit court denied ISP’s pending motion for 

summary judgment.  C296-317.  Relevant here, the court “reject[ed] ISP’s 

claim that granting relief would be contrary to the public interest as a matter 
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of law” and that “granting relief would be contrary to/violative of federal 

law.”  C309 (A19).  It found that Johnson had not been convicted of any 

felony since her 2001 conviction.  C296-97 (A6-7).  Although it acknowledged 

that it could not grant Johnson’s section 10 petition if doing so “would violate 

federal law or Illinois state law,” it concluded that the section 

921(a)(33)(B)(ii) exception applied.  C314.  It explained that Johnson’s rights 

were “restored” under this exception because she had served two days in 

county jail and “was given credit for ‘time served’ in her conditional 

discharge,” meaning that her battery conviction could no longer be a 

“conviction” under section 922(g)(9) through operation of the section 

921(a)(33)(B)(ii) exception.  Id.      

The court then scheduled a section 10(b) evidentiary hearing to 

ascertain whether Johnson would be likely to act in a manner dangerous to 

public safety and whether granting her relief would not be contrary to the 

public interest.  C317 (A27); see 430 ILCS 65/10(c)(2), (3) (2016).  It also gave 

Johnson “leave to re-plead her constitutional claim when and if such [became] 

necessary.”  C316 (A26).    

Two days later, the circuit court held a status hearing and granted ISP 

leave to file a motion to reconsider.  C729.  It reiterated, 

in the event that the State convinces the Court to reconsider its 
ruling with respect to the civil rights restored, which I found in 
favor of Ms. Johnson then as the Court indicated in its ruling, 
this case may then turn into a Second Amendment as-applied 
challenge.  
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C730-31. 

The next month, ISP moved to reconsider, arguing that because 

Johnson was sentenced to “time served” for the days spent in jail awaiting 

disposition of charges in her 2001 battery case, and because that time could 

not be considered part of any sentence resulting from a criminal conviction, 

she had not lost and regained her civil rights, meaning that she could not 

qualify for the section 921(a)(33)(B)(ii) exception.  C320.  Johnson did not 

oppose ISP’s reconsideration motion, but noted that Odle v. Dep’t of State 

Police, 2015 IL App (5th) 140274 “provided guidance for analyzing as-applied 

constitutional claims.”  C323-25.    

Three weeks later, the circuit court granted reconsideration, finding 

that 

under Illinois law, since Ms. Johnson was not sentenced to jail time 
that she actually served subsequent to her conviction and  sentence . . . 
of conditional discharge, her right to vote was never revoked, and thus, 
never restored.  Therefore Ms. Johnson is not afforded the “civil rights 
restored” exemption under 18 U.S.C. § 921(a)(33)(B)(ii), and, federal 
and state law still preclude her from possessing a firearm under 18 
U.S.C. § 922(g)(9). 

C332 (A33).  It added that it was “precluded from ordering ISP to issue a 

F.O.I.D. card to Mrs. Johnson under state and federal law,” id., and granted 

Johnson “leave to re-plead her Constitutional (Second Amendment (‘As 

Applied’)) claim,” C332-33 (A33-34).   

Johnson filed a second amended section 10 petition, C334-37, 

contending that ISP should be ordered to reissue her FOID card because 

SUBMITTED - 4982200 - Katelin Buell - 5/8/2019 3:40 PM

124213



16 

section 922(g)(9), 430 ILCS 65/8(n), 10(b), and (c)(4), and 20 Ill. Admin. Code 

§ 1230.20 were unconstitutional as applied to her under the Second and 

Fourteenth Amendments.  C336-37.  In addition, she contended that she was 

not likely to act in a manner dangerous to public safety because she was well 

respected in the community, gainfully employed and her misdemeanor offense 

happened 14 years ago.  C335-36.  She also explained that she needed a 

firearm for protection and hunting.  Id.

ISP moved to dismiss that petition, arguing that Johnson stated no 

claim that she was perpetually banned from firearm ownership and therefore 

could not prevail on an as-applied constitutional challenge.  C353.  Although 

Johnson was prohibited from possessing a firearm because of her MCDV 

conviction under section 922(g)(9), C354, 18 U.S.C. § 921(a)(33)(B)(ii) 

provided several avenues under federal law for a person to remove a federal 

firearm prohibitor, C353, and Johnson could still seek relief through those 

avenues.  In addition, she did not allege that she had ever sought and was 

denied a pardon, and so her constitutional challenge was premature.  C354.   

ISP further argued that the circuit court should reject Johnson’s 

constitutional challenge on the merits because several federal courts have 

held that section 922(g)(9) was constitutional under the Second Amendment.  

C355-57 (citing Skoien, 614 F.3d at 638; United States v. Booker, 644 F.3d 12 

(1st Cir. 2011); United States v. Chovan, 735 F.3d 1127 (9th Cir. 2013)).  And 

granting Johnson’s as-applied challenge would “swallow” the categorical 
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prohibition of section 922(g)(9), because “nearly any individual subject to the 

prohibition could be entitled to put on evidence of their good character and 

unlikeness to reoffend.”  C357.   

Johnson responded that she adequately alleged a constitutional 

violation and was under a perpetual ban on firearm possession because of her 

MCDV conviction.  C361-62.  She contended that based on Odle, the circuit 

court was required to consider her as-applied challenge, see C363-64, and that 

federal cases had allowed as-applied challenges, C366.  Johnson attached to 

her response the 2015 letter from the Governor denying her a pardon, C369, 

presumably for her March 2001 battery conviction.   

In January 2016, the circuit court denied ISP’s motion to dismiss.  

C370-74 (A35-39).  The same day, it held an evidentiary hearing on Johnson’s 

as-applied challenge.  C734-911.  At the outset, the court took judicial notice 

of Korstick v. Korstick, 2001 OP 5 (Johnson’s 2001 order of protection case 

against Michael), People v. Korstick, 2001 CM 31 (March 2001 case for 

Michael battering Johnson), and People v. Korstick, 2001 CM 56 (March 2001 

case for Johnson battering Michael), and had each case file brought before it.  

C754.   

The court then proceeded to hear evidence.  C755.  Johnson, C785-821, 

and her current husband, James “Jimmy” Johnson, C896-907, testified, along 

with several community law enforcement personnel who knew Johnson 

personally.   
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Johnson married Michael in 1981 when she was 24; they divorced in 

1990 or 1991; remarried in 1998; and divorced again in 2008.  C787, 819.  

Johnson, Jimmy, and Michael worked together at a car dealership.  C897-98.  

Both Johnson and Jimmy thought that Michael was aggressive and abusive.  

C789, 897-98.  Johnson called the police to intervene four or five times during 

her first marriage to Michael.  C788.   In March 2001, Johnson obtained an 

order of protection against Michael after he hit her in the nose.  C789. Days 

later, Johnson had that protective order dissolved because working with 

Michael made the terms difficult to adhere to.  C790.   

A few weeks later, Johnson went to a party; when Michael arrived, he 

was “abusive” and shoved her “out [the] [ ] door.”  C791.  Johnson agreed to 

let another man give her a ride home, and Michael attempted to stop them.  

Id.  Johnson did not remember hitting Michael.  Id.  The next day, she was 

arrested and charged with domestic battery.  Id.; C71.  Johnson claimed that 

at the police station, Michael told officers that “he didn’t want [her] arrested” 

and asked that they “not press charges.”  C793.  The officer told him “no, that 

it was up to the State’s Attorney, that he wanted to teach [her] a lesson.”  Id.

According to Johnson, who was not offered a public defender, she pleaded 

guilty to battery so that she could keep her job.  C794-95.  She received a 

sentence of conditional discharge, and the offense was discharged in 2008.  

C797.   
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Johnson also admitted that she “smacked” her child’s babysitter in 

1991.  C818.  She pleaded guilty to battery for that incident and paid a $1.00 

fine.  Id.  She had not been arrested or convicted of any criminal offenses, 

apart from “seatbelt tickets,” since 2001.  C816-17.   

Johnson and Jimmy married in 2009.  C799, 900.  Johnson reapplied 

for a FOID card in 2010, which was the one that ISP revoked.  C799.  On the 

2010 FOID card application, she answered “no,” at Sheriff Joe Keeling’s 

advice, to the question of whether she had been convicted of a crime of 

domestic violence.  C800.  Keeling told her that she had been convicted of 

battery, not domestic battery, which was not an MCDV.  Id.   

Johnson asked for a pardon for her battery conviction in 2012, “before 

[she] found out that [her] FOID card had been revoked.”  C815.  She did not 

receive it.  C815; SUP E5.  In July 2012, while attempting to buy a handgun 

in Indiana, a federally licensed firearms dealer told her that her FOID card 

had been revoked.  C801.  On July 27, 2012, ISP revoked her FOID card 

because of her battery conviction.  C803; SUP E1.  Thereafter, she “put [her] 

FOID card in an envelope and put a stamp on it and thought [she] mailed it” 

back to ISP.  C803.  Johnson “later [ ] found out” that she had not mailed her 

FOID card back to ISP and that the envelope containing it was misplaced in a 

box.  C804.   

On August 1, 2013, ISP informed Johnson that she needed to 

surrender her FOID card to local law enforcement within 48 hours of 
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receiving notice of the revocation.  SUP E3; C807.  She then retrieved her 

FOID card from her safekeeping box and took it to her local sheriff’s office.  

C808, 811-12; SUP E4.  Johnson and Jimmy testified that Jimmy took 

possession of her firearms, changed the lock on their gun cabinet safe, and 

kept the key.  C810, 901.  Johnson said that she was a responsible person and 

would not use a firearm to harm anyone.  C820.   

Jimmy testified that he currently worked for a construction company, 

and owned a mechanic shop at his home where he worked on personal and 

fleet vehicles for local law enforcement personnel.  C898-99.  He also had an 

Illinois Concealed Carry License and owned firearms.  C901.  Jimmy said that 

Johnson had not struck him and he did not fear her possessing a firearm.  

C904.    

Johnson also had five current and former local police officers, whom 

she knew personally, testify:  retired police officer Larry Blaize, C755-81; 

Sergeant Michael McWilliams, 831-34; Wabash County Deputy Sheriff D-Ray 

Etzkorn, C834-46; Former Wabash County Sheriff Joe Keeling, C848-68; and 

Mt. Carmel Chief of Police John Lockhart, C869-96.  Each had known 

Johnson for many years either as a member of the community or from her 

time at the car dealership, C771, 758, 824, 851, and many had Jimmy provide 

them with vehicle maintenance, C824, 851, 771, 758.  Each thought that 

Johnson had good character and was well respected in the community.  C779, 

826-27, 839-41, 856, 858, 860, 863, 894.  They all thought that Michael was 
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aggressive, abusive, and agitated.  C826, 836-37, 856, 884.  Lockhart noted 

that Michael was often intoxicated.  C884.   

Blaize befriended Johnson after she married Jimmy.  C758, 771.  In 

2008, Blaize went shooting with Johnson, C763, 775, and has allowed her to 

shoot his firearms, C762, where he said she exhibited firearm safety, C762-63.   

Lockhart knew Johnson as a neighbor and was the police officer who 

responded to a domestic situation at her home in February 2001.  C870.  He 

said that when he responded, Johnson had a bloody nose.  C883.  The circuit 

court admitted Lockhart’s written arrest narratives from the February 2001 

domestic violence incident, id.; SUP E6, and the March 2001 incident that led 

to Johnson’s battery conviction, C890-91; SUP E7.   

In post-hearing supplemental briefing, Johnson, citing to Odle, 

maintained that ISP’s revocation was unconstitutional as applied to her.  

C416-17.  She argued that she fell “outside the rationales and justifications 

that justify disarming domestic violence misdemeanants,” under section 

922(g)(9), C13, noting that 15 years had passed since her MCDV, during 

which time she had been well-respected in the community, law abiding, and 

had never been charged with a felony, C14-20.  She maintained that “no relief 

[was] actually available” for her to remove the firearm prohibition caused by 

her MCDV conviction because she could not qualify for a section 

921(a)(33)(B)(ii) exception or apply for relief under the federal safety valve 

because it was unfunded.  C421-22.   
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ISP responded that Johnson was not entitled to relief from the firearm 

prohibition caused by her MCDV conviction.  C429-31.  It noted that section 

922(g)(9), in concert with the Act, was not unconstitutional as applied to her, 

as numerous federal courts applying intermediate scrutiny had found it to be 

constitutional under the Second Amendment.  Id.

ISP added that Johnson’s character witnesses did not socialize with her 

or have first-hand knowledge of her home life and that she had not 

“distinguish[ed] herself from other[s] subject to the prohibition for 

misdemeanants who committed domestic battery.”  C432.  It pointed out that 

Johnson had not put forth sufficient evidence to establish that 15 years since 

her conviction equated to a reduced risk of recidivism.  C431-32.  It contended 

that Johnson was “unable to deny the allegation” that she “struck her 

husband in the event leading to her battery conviction.”  C432.  

Johnson replied, C435-78, arguing that her evidentiary submissions 

had distinguished her “from the core rationales of the 922(g)(9) prohibition,”  

C436.  She contended that there was “little doubt” that she was one of the  

“law abiding individuals who lie at the core of the Second Amendment’s 

protection” who was entitled to possess firearms since 15 years had passed 

since her MCDV conviction.  C444, 456-57.  She maintained that section 

922(g)(9) “effectively operate[d] as a ban to virtually everyone subject it.”  

C438-40.     
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In its sur-reply, C479-488, ISP maintained that intermediate scrutiny 

applied to Johnson’s as-applied challenge, C484-85, and that her evidence did 

not rebut the justification for section 922(g)(9) that every federal circuit court 

had accepted, including the Ninth Circuit in Chovan, 735 F.3d 1127, C486.  In 

addition, even if Johnson could maintain her as-applied challenge, she 

presented no evidence to rebut federally-supported evidence that “individuals 

who commit domestic violence are highly likely to do so again.”  C487.  ISP 

pointed out that Johnson provided no evidence that she had not reoffended 

since her domestic violence conviction, nor did she offer “reliable reasons to 

believe that she will not do so.”  Id.

On October 19, 2018, the circuit court granted Johnson relief, 

concluding that section 922(g)(9), sections 8(n), 10(b), and 10(c)(4) of the Act, 

and 20 Ill. Admin. Code § 1230.20 were unconstitutional as applied to her 

under the Second and Fourteenth Amendments.  C499-523 (A40-64).   

It implicitly concluded that Johnson was federally prohibited from 

firearm possession.  See C509 (A50).  It explained that none of the exceptions 

in section 922(g)(9) or 18 U.S.C. § 921(a)(33)(B)(ii) applied to Johnson, and 

that after the 2013 amendments to the Act, adding section 10(c)(4), it could 

no longer order issuance of the FOID card “when the defendant/applicant was 

convicted of [a] crime involving domestic violence and if the 

defendant/applicant possessing firearms would violate federal law.”  C509, 

512 (A50, 53).   
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The court then proceeded to the constitutional issue.  See C516 (A57).  

It concluded that Johnson’s “‘as-applied’ challenge [was] not only ‘ripe,’ but   

. . . should bear fruit,” for “short of a constitutional as-applied challenge, [she] 

would be perpetually precluded under federal and state law from possessing a 

firearm.  Id.; C517 (A58).  The court “fully adopt[ed] the analysis, including 

both the recitation of facts and the application of law in Petitioner’s 

supplemental briefing filed herein on March 24, 2015,” even though no such 

brief existed.4 See id.  It stated that it 

believe[d] the analysis of Petitioner’s counsel in such Supplemental 
Briefing is “spot-on” with regard to the discussion about how Shawna  
Johnson’s situation [should be] considered in light of the factors under 
430 ILCS 65/10(c) and especially with regard to the Petitioner’s “as  
applied” challenge to the federal and state statutes at issue. 

Id.  It found that “[b]ut for 18 U.S.C. Sect. 922(g)(3)” — presumably section 

922(g)(9) — “Petitioner . . . would be eligible to have her FOID Card 

reinstated under 430 ILCS 65/10(c),” given the circumstances of her battery 

conviction and her short criminal history record with no felonies, combined 

with the fact that “five (5) current and former local law enforcement officers - 

from all levels (City, County and State) — all testified [to] Shawna Johnson’s 

impeccable and impressive reputation in the community.”  C518-19 (A59-60).  

The circuit court further found that Johnson had “led a law abiding life 

for an extended period of time such that ISP’s revocation of her FOID card 

4  Johnson filed no supplemental brief on March 24, 2015.  Presumably, the 
court was referring to the supplemental briefs filed on March 14, 2016, C411-
22, or April 25, 2016, C435-61.  
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and the State and Federal Statutes upon which such revocation is based are 

unconstitutional as applied” to her.  C519 (A60).  It added:  “Johnson and her 

counsel have presented other important facts which distinguish [her] and her 

circumstances from Others Historically barred from Second Amendment 

Protections Due to Domestic Violence Convictions.”  C519-20 (A60-61).  It 

stated that Johnson had “previously (even after her two battery convictions) 

and legally had a FOID card and possessed and used firearms and 

ammunitions” and was told at the time of her battery conviction that she 

should be able to have her FOID card restored in five years.  C520 (A61).  It 

added that she was not represented by counsel when she was convicted of 

battery in 2001, but acknowledged that “the Wabash County Circuit Court 

apparently found that Ms. Johnson made a knowing and voluntary waiver of 

her rights to counsel and to trial when she pled guilty to battery and received 

conditional discharge.”  Id.  And it recalled that the local State’s Attorney did 

not object to Johnson’s section 10 petition.  Id.

Ultimately, the circuit court found it “hard to imagine a case and a set 

of facts where a Petitioner convicted of a (domestic violence) battery would be 

more deserving than Shawna Johnson of having her FOID card and her right 

to possess a firearm restored.”  C521 (A62).  It added that Johnson’s battery 

did not involve a firearm, explaining that  

even in that (“domestic”) battery, Shawna Johnson was not the 
aggressor or the abuser.  She was actually the victim in and of her own 
crime.  She was the victim on that night in March of 2001.  She was 
fighting-off and trying to flee from her abuser, Michael Korstick.   She 
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was also the victim of a cursory (at best) investigation following the 
incident.  Shawna Johnson and other witnesses weren’t even 
interviewed, and the “victim” had even asked to have the charges 
dropped. 

Id.  It concluded:  “Shawna Johnson continues to be the victim of that crime 

and an intricate system of federal and state statutes that perpetually deny her 

a FOID card and the use of firearms even though she — as a long-time 

domestic violence victim and not an abuser — is precisely NOT the type of 

person who those laws were meant to bar from owning and possessing 

firearms.”  C522 (A63) (emphasis in original).     

 “SUBSTANTIAL JUSTICE HAS NOT BEEN DONE,” the court 

reiterated, C522 (emphasis in original), before concluding that section 

922(g)(9), sections 8(n), 10(b), and (c)(4) of the Act, and 20 Ill. Admin. Code    

§ 1230.20 “violate[d] Shawna Johnson’s rights under the Second and 

Fourteenth Amendments to the Constitution of the United States” as applied 

to her.  C522-23 (A63-64).  It ordered ISP’s Director to “reinstate and reissue” 

Johnson a FOID card.  C523 (A64).   

ISP appealed directly to this Court.  C529-30 (AT App. A65-66).   
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ARGUMENT 

Although Johnson is prohibited from possessing firearms and a FOID 

card because of her MCDV conviction, the circuit court impermissibly granted 

her relief.  This error was two-fold.  First, a necessary party — the United 

States Attorney General — who has the authority to grant relief under the 

federal safety valve and who has an interest in the constitutionality of the 

Federal Gun Control Act, was not made a party to this litigation.  This Court, 

therefore, should refrain from considering Johnson’s constitutional claim 

unless and until he is named as a party and supplemental briefing has 

occurred.    

Second, seven federal circuit courts have held that section 922(g)(9) is 

constitutional, both facially and as applied.  If this Court reaches the merits of 

Johnson’s as-applied challenge, it should reverse the circuit court’s judgment 

and join with these courts in holding that section 922(g)(9) does not violate 

the Second Amendment.  More specifically, this Court should follow the Sixth 

and Ninth Circuits and hold that, contrary to Johnson’s position and the 

circuit court’s conclusion below, the “passage of time” and lack of recidivism 

do not provide a basis for an as-applied challenge to section 922(g)(9).   

I. The United States Attorney General is a necessary party to 
Johnson’s action without whom this Court cannot fully 
consider her request for relief.     

This case hinges on the interpretation and application of section 

922(g)(9), a federal statute.  Given that, Johnson should have joined the 
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United States Attorney General as a necessary party to this case.  Because 

federal law prohibits Johnson from possessing firearms, only the Attorney 

General could grant her relief under the statutory federal safety valve.  

Because of that, this Court is unable to fully consider Johnson’s as-applied 

challenge without the United States Attorney General being a party to this 

action, and should decline to rule on the merits of that challenge unless and 

until the Attorney General is added as a necessary party and there is 

supplemental briefing.

A. Johnson is barred from possessing a firearm under 
federal law because of her MCDV conviction and, in 
turn,  cannot have a FOID card under the Act.   

Johnson’s battery conviction was an MCDV under federal law, and so 

she is federally prohibited from possessing a firearm.  See 18 U.S.C. 

§ 922(g)(9).  Johnson pleaded guilty to battery in 2001.  C246.  At that time, 

this offense required a person to “intentionally or knowingly without legal 

justification and by any means (1) cause [ ] bodily harm to an individual or (2) 

make[] physical contact of an insulting or provoking nature with an 

individual.”  720 ILCS 5/12-3 (2000).  That offense involves physical contact, 

thus satisfying the “use of force” requirement for an MCDV.  See Castleman, 

572 U.S. at 176-79; Voisine, 136 S. Ct. at 2281.  And she committed the 

offense against her then-husband, C71, a domestic relation, see Hayes, 555 

U.S. at 421.   
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Johnson does not qualify for the section 921(a)(33)(B)(ii) exception and 

so her federal prohibitor is not removed by that statutory mechanism.  As 

explained, see supra pp. 8-9, this exception provides that an MCDV conviction 

is not a conviction under section 922(g)(9) if the misdemeanant has had that 

MCDV conviction “expunged, or set aside,” or if she has been “pardoned,” or 

has “had [her] civil rights restored.”  18 U.S.C. § 921(a)(33)(B)(ii).  Johnson 

has not obtained a pardon for her battery offense, C369, and Illinois does not 

allow expungement for those with batteries that are domestic in nature, see

20 ILCS 2630/5.2 (2016).   

Moreover, Johnson lost no core civil rights as a result of her 

misdemeanor conviction, and so her civil rights have not been (and could not 

be) restored.  See Heitmann, 2017 IL App (3d) 160527, ¶ 27.  The “civil rights” 

discussed in the section 921(a)(33)(B)(ii) exception are the three core 

constitutional civil rights — to vote, hold public office, and serve on a jury.  Id. 

¶ 21; Logan, 552 U.S. at 23.  In Illinois, only felons lose the constitutional 

right to hold an office created by the Illinois Constitution, Ill. Const. art. XIII, 

§ 1, and only those imprisoned after a conviction lose the right to vote, Ill. 

Const. art. III, § 2.  These rights are restored upon completion of either the 

term of imprisonment or sentence.  See Coram, 2013 IL 11387, ¶ 18; 

Baumgartner, 2016 IL App (4th) 1500035, ¶ 49; Ill. Const. art. III, § 2; 730 

ILCS 5/5-5-5(b) (2016).   
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But as a misdemeanant who did not serve time in jail following her 

conviction, Johnson lost no core civil rights.  Indeed, the “the words ‘civil 

rights restored’” in section 921(a)(33)(B)(ii) “do[es] not cover the case of an 

offender who lost no civil rights,” Heitmann, 2017 IL App (3d) 160527, ¶ 27, 

and so that exception does not apply to Johnson.   

In addition, the circuit court here lacked the authority to remove 

Johnson’s federal prohibitor.  In Coram, a majority of this Court concluded 

that the amendments to the Act that added sections 10(b) and (c)(4) — and 

here applicable to Johnson — removed the circuit court’s ability to grant any 

relief where federal law prohibits the petitioner from possessing a firearm.  

See 2013 IL 113867, ¶¶ 101, 124 (Burke, J., and Freeman, J., specially 

concurring; Theis, J., and Garman, J., dissenting).  Thus, a four-justice 

majority in Coram concluded that the 2013 amendments to the Act prevented 

a circuit court from directing ISP to issue a FOID card when the petitioner 

was prohibited from possessing a firearm under federal law; and that 

majority’s holding is the holding of this Court on the issue.  See People v. 

Lampitok, 207 Ill. 2d 231, 238 (2003); see also Heitmann, 2017 IL App (3d) 

160527, ¶ 14; In re Bailey, 2016 IL App (5th) 140586, ¶ 16; Walton, 2015 IL 

App (4th) 141055, ¶¶ 23, 25; Frederick, 2015 IL App (2d) 140540, ¶ 32; Odle, 

2015 IL App (5th) 140274, ¶ 33; O’Neill, 2015 IL App (3d) 140011, ¶ 31.   

In sum, because Johnson had no core civil rights revoked and restored 

because of her misdemeanor battery conviction, and has not obtained a 
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pardon or expungement for this offense, her conviction remains an MCDV.  

As such, she cannot possess firearms under federal law.  And the circuit court 

had no authority to remove her federal prohibitor.  Ordering ISP to grant 

Johnson a FOID card, then, would be “contrary to federal law,” 430 ILCS 

65/10(b), (c)(4) (2016); see, e.g., Heitmann, 2017 IL App (3d) 160527, ¶¶ 14-15, 

and so the Act prohibits her from having a FOID card.  

B. The United States Attorney General is a necessary party 
in this case.  

Currently, Johnson’s MCDV conviction prevents her from possessing 

firearms under federal law, see 18 U.S.C. § 922(g)(9), as no section 

921(a)(33)(B)(ii) exception applies, see 18 U.S.C. § 921(a)(33)(B)(ii); C369.  

Johnson still could have sought relief through the federal safety valve, 18 

U.S.C. § 925(c), however, and so she should have added the United States 

Attorney General to this lawsuit, as only he can grant her that relief.   

In Illinois, if a “complete determination of a controversy cannot be had 

without the presence of other parties, the court may direct them to be 

brought in.”  735 ILCS 5/2-406 (2016).  Necessary parties are those whose 

“participation is required to:  (1) protect its interest in the subject matter . . . 

which would be materially affected by a judgment entered its in absence;     

(2) reach a decision protecting interests of parties already before the court; or 

(3) “allow the court to completely resolve the controversy.”  Zurich Ins. Co. v. 

Baxter Int’l, Inc., 275 Ill. App. 3d 30, 37 (2d Dist. 1995). 
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A party may raise the issue of the absence of a necessary party at any 

time, including on appeal.  Georgeoff v. Spencer, 400 Ill. 300, 302 (1948); 

Emalfarb v. Krater, 266 Ill. App. 3d 243, 248 (2d Dist. 1994).  The rule to add 

a necessary party is “inflexible,” and this Court “should not proceed further 

in the matter until the omission has been corrected.”  Oglesby v. Springfield 

Marine Bank, 385 Ill. 414, 423 (1944).  This ensures that all persons who are 

“legally or beneficially interested in the subject matter and result of the suit” 

are made parties.  Texas Co. v. Hollingsworth, 375 Ill. 536, 544 (1941).  A 

necessary party should be added to the litigation if the party’s “interest in the 

litigation [is] so interconnected with the appearing parties’ interests that the 

presence of the absent party is absolutely necessary.”  Allied Am. Ins. Co. v. 

Ayala, 247 Ill. App. 3d 538, 544 (2d Dist. 1993).    

Johnson’s federal firearms disability is not caused by the Act or the 

Illinois Administrative Code.  Instead, federal law, specifically section 

922(g)(9), bars Johnson from firearm possession.  And no matter which State 

in which Johnson may live or visit, she will continue to be barred from 

possessing firearms by operation of federal law.  Accordingly, the United 

States Attorney General is a necessary party because at this point only he can 

grant Johnson the relief that she seeks — to be able to legally possess a 

firearm under federal law. 

The United States Attorney General is charged with evaluating 

applications for relief under the federal safety valve, which would allow 
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Johnson a way to remove her federal firearm prohibitor.  18 U.S.C. § 925(c); 

see supra pp. 9-10.  Adding him as a necessary party in this case then, will 

ensure that this Court could, if necessary, provide full relief — i.e., removal of 

the federal prohibitor on firearm possession, so that Johnson would no longer 

be prohibited from possessing firearms under federal law, which would then 

mean she could possess a FOID card as it would not be “contrary to federal 

law” under sections 10(b) and (c)(4) of the Act.  See Zurich Ins. Co., 275 Ill. 

App. 3d at 37.  For even if Johnson somehow obtained a FOID card in this 

case, without the Attorney General’s involvement, she would still be subjected 

to the bar on firearm possession under section 922(g)(9), thereby preventing 

her from firearm possession and purchase in Illinois and in other States.   

In addition, only the United States Attorney General has the authority 

to advance the interests of the United States in a court action.  See 28 U.S.C. 

§ 517.  Here, he has the special interest in defending the constitutionality of 

section 922(g)(9), a statute that effects not only firearm possession under 

federal law, but also federal sentencing enhancements under the Armed 

Career Criminal Act.  See 18 U.S.C. § 924(e)(1).  In addition, the federal safety 

valve program has been unfunded since the 1990s, see Coram, 2013 IL 

113867, ¶¶ 35, 38; Carly Lagrotteria, Heller’s Collateral Damage:  As-Applied 

Challenges to the Felon-in-Possession Prohibition, 86 Fordham L. Rev. 1963, 

1971 (2018), and only the Attorney General can speak about the effect the 

underfunding has on Johnson’s ability to possess firearms under federal law.  
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Accordingly, this Court should refrain from continuing proceedings here 

unless and until the United States Attorney General has been added as a 

necessary party on appeal, and the United States Attorney General and the 

parties have had an opportunity to submit supplemental briefing on the 

United States Attorney General’s position in this case.  See Georgeoff, 400 Ill. 

at 302.   

II. Should this Court reach the merits of the circuit court’s 
decision, the issue presented is narrow.   

If this Court were to conclude that the United States Attorney General 

is not a necessary party to this case, the issue becomes whether section 

922(g)(9) — and the provisions of the Act and Illinois Administrative Code 

incorporating and applying that federal statute — were constitutional as 

applied to Johnson under the Second and Fourteenth Amendments.  They 

were, and so this Court should reverse the circuit court’s judgment.   

Before the circuit court, Johnson attempted to have section 922(g)(9), 

sections 8(n), 10(b), and (c)(4) of the Act, and 20 Ill. Admin. Code § 1230.20 in 

its entirety held unconstitutional as applied to her.  C336-37.  But within 20 

Ill. Admin. Code § 1230.20, only subsection (h) deals with the application of 

section 922(g)(9).  This provision requires ISP as part of the FOID card 

application process to “ask any questions necessary to determine eligibility 

under State and federal law to possess or receive a firearm, and deny a FOID 

Application of any applicant who is prohibited under federal law from 

possessing or receiving a firearm.”  Id.  All other parts of 20 Ill. Admin. Code   
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§ 1230.20 — like those discussing licensing of permanent military members in 

Illinois, Illinois law enforcement, or nonimmigrant visa applicants, id. 

§ 1230.20(e)-(g); paying an application fee, id. § 1230.20(b); or providing a 

photograph, id. — are either inapplicable to Johnson or do not incorporate 

section 922(g)(9).  The circuit court thus erred in finding that 20 Ill. Admin. 

Code § 1230.20 in its entirety was unconstitutional as applied to Johnson, 

rather than limiting its order to the specific subsection of that regulation that 

references section 922(g)(9) and provisions of federal law, i.e., 20 Ill. Admin. 

Code § 1230.20(h).  Accordingly, only the constitutionality of 20 Ill. Admin. 

Code § 1230.20(h) should be considered by this Court.  

In addition, this Court should not consider whether these statutes or 

regulations are unconstitutional under the Fourteenth Amendment as applied 

to Johnson, for that issue is not properly before it.  While Johnson generally 

cited to the Fourteenth Amendment for relief in the circuit court, see C336-

37, she made no argument that included procedural or substantive due 

process, so there was no basis presented to or articulated by the circuit court 

in its cursory conclusion that the provisions violated the Fourteenth 

Amendment as applied to Johnson, C522 (A63).  Thus, to the extent that 

Johnson would seek to raise a substantive or procedural due process claim 

under the Fourteenth Amendment before this Court, it should find these 

arguments forfeited because they were not developed in the circuit court.  See 

Haudrich v. Howmedica, Inc., 169 Ill. 2d 525, 536 (1996).   

SUBMITTED - 4982200 - Katelin Buell - 5/8/2019 3:40 PM

124213



36 

To the extent that the references to the Fourteenth Amendment were 

because the Second Amendment was incorporated to the States through that 

amendment, see McDonald v. City of Chi., 561 U.S. 742, 791 (2010), that was 

proper.  Thus, this brief focuses only on Johnson’s as-applied Second 

Amendment challenge to section 922(g)(9), and the provisions of the Act, 430 

ILCS 65/8(n), 10(b), (c)(4) (2016), and Administrative Code, 20 Ill. Admin. 

Code § 1230.20(h), that apply this federal statute.   

III. Section 922(g)(9) does not violate the Second Amendment,     
nor do the provisions of the Act or Administrative Code that 
incorporate it.    

The circuit court’s order concluding that section 922(g)(9) and the 

sections of the Act and Illinois Administrative Code incorporating and 

applying it, violate the Second Amendment as applied to Johnson should be 

reversed.  Federal courts have held that section 922(g)(9) is constitutional.  In 

fact, no federal circuit court has accepted the position that Johnson advanced 

and the circuit court adopted in its holding here.  There is no basis for this 

Court to deviate from the persuasive authority of these federal circuit courts.    

A. This Court reviews the constitutional issue before it  

de novo.  

This Court reviews the constitutionality of a statute, a legal question, 

de novo.  People v. Plank, 2018 IL 122202, ¶ 10.  Statutes are presumed to be 

constitutional and this Court construes them as such whenever “reasonably 

possible.”  People v. Ligon, 2016 IL 118023, ¶ 11.  For an as-applied challenge, 

this Court must consider the challenging party’s particular facts and 
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circumstances to determine if the statute’s application in a particular context 

is unconstitutional.  People v. Gray, 2017 IL 120958, ¶ 58. 

B. This Court should follow the federal courts that 
unanimously have upheld the constitutionality of section 
922(g)(9) under the Second Amendment.    

The seven federal circuit courts to consider the question presented here 

have held section 922(g)(9) constitutional under the Second Amendment, both 

facially and as applied.  Stimmel v. Sessions, 879 F.3d 198 (6th Cir. 2018);

Chovan, 735 F.3d at 1127; United States v. Staten, 666 F.3d 154 (4th Cir. 

2011); Booker, 644 F.3d at 12; Skoien, 614 F.3d at 638; United States v. White, 

593 F.3d 1199 (11th Cir. 2010); In re United States, 578 F.3d 1195 (10th Cir. 

2009).  There is no basis to conclude otherwise here.   

Although federal appellate court decisions are “persuasive but not 

binding in the absence of a decision of the United States Supreme Court,” the 

outcome here hinges on federal law, and this Court has recognized “the 

importance of maintaining a uniform body of law in interpreting federal 

statutes if the federal courts are not split on an issue.”  State Bank of Cherry 

v. CGB Enters., Inc., 2013 IL 113836, ¶ 34.  Thus, when faced with a challenge 

to the constitutionality of a federal statute this Court “generally follow[s] the 

decisions of federal courts to ensure that the statutory scheme is uniformly 

applied,” Wilson v. Norfolk & Western Ry. Co., 187 Ill. 2d 369, 374 (1999), and 

gives “considerable weight” to federal court decisions concerning the statute’s 

constitutionality, Bowman v. Am. River Transp. Co., 217 Ill. 2d 75, 91 (2005).  
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Both this Court and federal courts employ the same two-step test to 

determine whether a statute violates the Second Amendment as applied to an 

individual.  See In re Jordan G., 2015 IL 116834, ¶ 22; see also Stimmel, 879 

F.3d at 204; Chovan, 735 F.3d at 1136-38; Staten, 666 F.43d at 159-60.  First, 

they ask whether the challenged law “imposes a burden on conduct 

understood to be within the scope of the second amendment’s protection at 

the time of ratification.”  Jordan G., 2015 IL 116834 ¶ 22; accord Fisher v. 

Kealoha, 855 F.3d 1067, 1070 (9th Cir. 2017); Stimmel, 879 F.3d at 204.  If 

the regulated activity is “categorically unprotected” under the Second 

Amendment, the analysis “can stop there,” and the regulated activity is “not 

subject to further Second Amendment review.”  Stimmel, 879 F.3d at 204; 

Staten, 666 F.3d at 159; accord Jordan G., 2015 IL 116834, ¶ 22.  But if 

evidence on this point is “inconclusive” or suggests that the regulated activity 

is categorially protected, then courts proceed to the second step to look “into 

the strength of the government’s justification for restricting or regulating the 

exercise of Second Amendment rights,” applying intermediate scrutiny.  

Stimmel, 879 F.3d at 204; Chovan, 735 F.3d at 1138-39; accord People v.

Chairez, 2018 IL 121417, ¶¶ 49-50.   

Neither element was met here.  To begin, Johnson, as a person with an 

MCDV conviction, is outside the group of persons the Second Amendment 

protects.  And in any event, Section 922(g)(9) passes constitutional muster 

under intermediate scrutiny.   
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1. Those with MCDV convictions fall outside of the 
Second Amendment’s protections.    

Section 922(g)(9), which prohibits those with an MCDV conviction from 

possessing firearms, does not implicate the Second Amendment’s protection 

of “the right of law-abiding, responsible citizens to use arms.”  Dist. of 

Columbia v. Heller, 554 U.S. 570, 635 (2008).  Historically, the government 

has disarmed those who were dangerous because of a conviction for a serious 

crime.  See Booker, 644 F.3d at 23-24.  Section 922(g)(9), is “historically and 

practically, a corollary outgrowth of the federal felon disqualification statute.”  

Id. at 24.   

Keeping firearms out of the hands of dangerous citizens who had 

committed crimes and were not peaceful is a longstanding concept.  See

Skoien, 614 F.3d at 640.  For example, as the Supreme Court in Heller

recognized, the “highly influential” “precursor” to the Second Amendment — 

the “Address and Reasons of Dissent of the Minority of the Conviction of the 

State of Pennsylvania to Their Constituents” — provided that “citizens have 

a personal right to bear arms ‘unless for crimes committed, or real danger of 

public injury.’”  Id. (quoting Heller, 128 S. Ct. at 2804 (noting Report 

reprinted in Bernard Schwartz, The Bill of Rights:  A Documentary History, 

662, 665 (1971)).  And Samuel Adams, a founding father, emphasized that the 

Second Amendment should never be construed to authorize Congress to 

prevent “‘peaceable citizens [ ] from keeping their own arms[.]’”  Stimmel, 

879 F.3d at 204 (emphasis added).   
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Even though today’s “exclusions need not mirror limits that were on 

the books” during the founding era or at the time of the ratification of the 

Fourteenth Amendment, Skoien, 614 F.3d at 641, section 922(g)(9) “fits 

comfortably among the categories of regulations that Heller suggested would 

be ‘presumptively lawful,’” Booker, 644 F.3d at 24 (quoting Heller, 554 U.S. at 

627 n.26).  Those who fall under section 922(g)(9) are demonstrably neither 

law abiding nor peaceful.  In fact, Congress enacted section 922(g)(9) to close 

the loophole created by existing felon-in-possession laws, which allowed 

domestic abusers to keep firearms as their crimes were underreported and 

undercharged.  See Skoien, 614 F.3d at 643 (citing 142 Cong. Rec. 22985, 

22986 (statements of Sen. Lautenberg).  Indeed, this reinforces the 

longstanding notion that firearm possession was reserved only for peaceful 

citizens.   

 As those who are unable to possess firearms under section 922(g)(9) 

fall outside of Second Amendment protection, this Court should end the 

constitutional inquiry here.  See Jordan G., 2015 IL 116834, ¶ 22; see also

Stimmel, 879 F.3d at 204.  But if this Court disagrees, it should proceed to the 

second part of its Second Amendment test — intermediate scrutiny.  Applying 

that inquiry, every federal circuit court to consider the question has 

concluded that section 922(g)(9) passes constitutional muster, and this Court 

should do the same.   
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2. After applying intermediate scrutiny, every federal 
circuit court has concluded that Section 922(g)(9) 
does not violate the Second Amendment, both 
facially and as applied.   

Applying intermediate scrutiny, section 922(g)(9) is constitutional 

under the Second Amendment, given the government’s substantial interest in 

stopping gun violence and preventing domestic abusers from possessing 

firearms.  See, e.g., Stimmel, 879 F.3d at 206; Skoien, 614 F.3d at 201-02.  

Intermediate scrutiny requires the government to first establish a 

“significant, substantial, or important objective,” and second, “a reasonable 

fit between the challenged restriction and that objective.”  Stimmel, 879 F.3d 

at 206; Skoien, 614 F.3d at 201-02; accord Chairez, 2018 IL 121417, ¶ 50.   

To show an important government interest, the government may “rely 

on a wide range of sources, including legislative history, empirical evidence, 

case law, and even common sense.”  Stimmel, 879 F.3d at 207-08.  Regarding 

a reasonable fit, the government need only show that its “scope is in 

proportion to the interest served,” not that the statute “represents . . . the 

single best disposition.”  Id.; see also Staten, 666 F.3d at 162 (noting under 

intermediate scrutiny the government need not prove that challenged 

provision “is the least intrusive means of reducing gun violence or that there 

be no burden whatsoever” on Second Amendment rights for it to be upheld).  

Thus, the fit between the government’s interest and Section 922(g)(9) does 

not need to be a perfect one, as some over-inclusiveness is constitutionally 

permissible.  See Stimmel, 879 F.3d at 207.   
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The government has a compelling interest in “reducing domestic gun 

violence” and “preventing armed mayhem.”  Stimmel, 879 F.3d at 206; see

Staten, 666 F.3d at 161; Booker, 644 F.3d at 25; Skoien, 614 F.3d at 642.  And 

“domestic violence is a serious problem in the United States.”  Staten, 666 

F.3d at 163; accord People v. Gray, 2017 IL 120958, ¶ 62 (noting the “serious 

problem of domestic violence” in Illinois).  “This country witnesses more than 

a million acts of domestic violence, and hundreds of deaths from domestic 

violence, each year.”  Castleman, 572 U.S. at 159-60.     

Adding a firearm to domestic violence situations makes them even 

deadlier.  As the Supreme Court observed, “domestic violence often escalates 

in severity over time, and the presence of a firearm increases the likelihood 

that it will escalate to homicide.”  Id.  Indeed, “domestic assaults with 

firearms are approximately 12 times more likely to end in the victim’s death 

than are assaults by knives or fists.”  Skoien, 614 F.3d at 643 (citing Linda E. 

Saltzman, James A. Mercy, Patrick W. O’Carrol, Mark L. Rosenberg & Philip 

H. Rhodes, Weapon Involvement and Injury Outcomes in Family and Intimate 

Assaults, 267 J. Am. Medical Ass’n 3043 (1992)). 

The federal courts of appeals have likewise recognized that “[t]he 

presence of a gun in the home of a convicted domestic abuser is strongly and 

independently associated with an increased risk of homicide.”  Skoien, 614 

F.3d at 643 (citing Arthur L. Kellermann, et al., Gun Ownership as a Risk 

Factor for Homicide in the Home, 329 New England J. Medicine 1084, 1087 
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(1993)); see also Booker, 644 F.3d at 26.  In fact, “in 2005, 678 women and 147 

men were fatally shot by their respective intimate partners in the United 

States.”  Staten, 666 F.3d at 166 (citing U.S. Dep’t of Justice, National 

Institute of Justice, Bureau of Justice Statistics, James Alex Fox and 

Marianne Sawitz, Homicide Trends in the United States at 101 (2007), 

available at http://bjs.ojp.usdoj.gov/content/publ/pdf/htius.pdf)).  

In addition, those with MCDV convictions have a high recidivism rate.  

Skoien, 614 F.3d at 644.  There is “an overall estimated recidivism rate range 

between 40% and 80%” for those with MCDV convictions.  Stimmel, 879 F.3d 

at 208 (citing Carla Smith Stover, Domestic Violence Research:  What Have We 

Learned and Where Do We Go From Here?, 20 J. Interpersonal Violence 448, 

450 (2005)); see also Staten, 666 F.3d at 164-65.  One study found that within 

three years of conviction, about 52% of abusers did not “suspend” their 

abusive behavior.  Skoien, 614 F.3d at (citing John H. Laub & Robert J. 

Sampson, Understanding Desistance from Crime, 28 Crime & Justice 1, 31 

(2001)).  Another study of over 3,000 individuals with MCDV convictions 

found that 17% of those who stayed in the jurisdiction were re-arrested for 

the same MCDV in a three-year period.  Skoien, 614 F.3d at 644 (citing John 

Wooldredge & Amy Thistlewaite, Reconsidering Domestic Violence 

Recidivism:  Individual and Contextual Effects of Court Dispositions and 

Stake in Conformity ii, iv (1999)).    
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Here, there is a reasonable fit between section 922(g)(9) and the 

government’s interest in preventing and reducing domestic gun violence.  

“The belief underpinning [section] 922(g)(9) is that people who have been 

convicted of violence once — toward a spouse, child or domestic partner no 

less — are likely to use violence again.”  Skoien, 614 F.3d at 642.  Disarming 

those who have been convicted of domestic abuse through section 922(g)(9) 

ensures that firearms will be kept “out of the hands of domestic abusers.”  

Hayes, 555 U.S. at 426.  In fact, as discussed, see supra p. 40, Congress 

enacted section 922(g)(9) to close the “dangerous loophole” that allowed 

domestic abusers who engaged in serious spousal and child abuse — but who 

were often not convicted of felonies because of undercharging or hesitation in 

bringing charges — from possessing firearms.  See Skoien, 614 F.3d at 643 

(citing 142 Cong. Rec. 22985-86 (statements of Sen. Lautenberg)). 

Given the abundance of social science studies cited by the federal 

circuit courts, domestic violence plainly is a serious problem in the United 

States that worsens when firearms are present.  Id.; Stimmel, 879 F.3d at 

208.  And those with MCDV convictions are likely to reoffend, thus 

exacerbating the problem.   

The link between prevention of gun violence and a history of domestic 

abuse is beyond question.  All federal circuit courts to consider the question 

have concluded that in light of this data and common sense, there is “a 

reasonable fit between the substantial government objective of reducing 
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domestic violence” and keeping firearms away from those convicted of an 

MCDV.  See, e.g., Staten, 666 F.3d at 167.  This Court should not depart from 

this sound and consistent precedent upholding the constitutionality of section 

922(g)(9).   

C. This Court should hold that Johnson cannot pursue her 
as-applied challenge given Congress’ categorical 
prohibition on firearm possession for those with MCDV 
convictions.   

Not only have the federal circuit courts unanimously rejected facial 

challenges to Section 922(g)(9), the courts that have been squarely presented 

with the question have likewise consistently rejected as-applied challenges.  In 

particular, the Sixth and Ninth Circuits have held that because section 

922(g)(9) is constitutional under intermediate scrutiny, courts should not 

further entertain as-applied challenges and examine personal circumstances 

— like the amount of time that has passed since the MCDV conviction and the 

likelihood to reoffend.  See Stimmel, 879 F.3d at 211; Fisher, 855 F.3d at 

1071; Chovan, 735 F.3d at 1141.   

In Chovan, the Ninth Circuit rejected an as-applied challenge to section 

922(g)(9) from a litigant with an MCDV conviction who argued that he was 

unlikely to recidivate given that he had been law abiding for the 14 years 

since his MCDV conviction.  See 735 F.3d at 1141.  The court found that he 

provided “no evidence to directly contradict” the government’s evidence that 

as a general matter, the “rate of domestic violence recidivism is high.”  Id. at 

1142.   
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Thus, the court held that section 922(g)(9)’s categorical disqualification 

on firearm possession was permissible.  Id.  It pointed out, “if [the] as-applied 

challenge succeeds, a significant exception to 922(g)(9) would emerge,” adding 

that Congress could have limited the application of section 922(g)(9) to those 

with recent MCDV convictions, or created a good behavior clause but did not 

do so.  Id.  And so no case-by-case determination was necessary, given 

Congress’ “express intent to establish a zero-tolerance policy towards guns 

and domestic violence.”  Id.  Since Chovan, the Ninth Circuit has continued to 

reject the argument that individuals may bring as-applied constitutional 

challenges to section 922(g)(9) when their MCDV convictions occurred “many 

years ago” and when they have “not committed any other crimes since that 

time.”  Fischer, 855 F.3d at 1071.   

The Sixth Circuit followed Chovan in Stimmel, 879 F.3d at 198, 

rejecting an argument that those who have “lived a law abiding life without 

any additional convictions” since their MCDV conviction, may press an as-

applied challenge to Section 922(g)(9), id. at 210.  The court found that the 

litigant was not entitled to produce evidence showing that he personally “no 

longer posed a risk of future violence” because it “declined to read Heller to 

require whether the government has made an improper categorization.”  Id.

(internal citations and quotation marks omitted).  To accept the plaintiff’s “as 

applied challenge would thus create an exception to § 922(g)(9) that Congress 

did not establish and would undermine Congress’ judgment that risk or 
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potential, not likelihood, probability or certainty of violence is sufficient.”  Id.

at 211.   

As in Chovan, Fischer, and Stimmel, this Court should reject the 

“passage of time” exception Johnson advanced in the circuit court, C417, and 

upon which the circuit court based its order, C522 (A63).  Congress enacted 

section 922(g)(9) and its prohibition on firearm possession to address the 

serious problem that arises when those with domestic violence convictions 

may possess firearms.  See Skoien, 614 F.3d at 643.  Allowing Johnson to seek, 

much less obtain, individualized relief through an as-applied challenge to 

section 922(g)(9) would chip away at the valid categorization for firearm 

possession that Congress was entitled to make.  This Court should not deviate 

from that persuasive authority.   

Furthermore, allowing such individualized challenges to section 

922(g)(9) would create an unworkable standard where state courts could 

substitute their own judgment for Congress’ as to who may legally possess 

firearms.  After all, Congress could have allowed States and state courts to 

grant individualized relief for those with MCDV convictions, but did not do so.  

See Chovan, 735 F.3d at 1141.   

Congress has explicitly done so in other circumstances.  For example, 

for those facing a federal firearm prohibition caused by 18 U.S.C. § 922(g)(4) 

for having been “adjudicated as a mental defective” or having been 

“committed to a mental institution,” Congress enacted the NICS 
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Improvement Amendments Act of 2007, which allowed States to create 

programs to grant relief.  Pub. L. No. 119-180, §§ 103(c), 105(a); see 34 U.S.C. 

§ 40915; see also 34 U.S.C.A. § 40913 (West 2019) (noting program was 

formerly titled under the notes of 18 U.S.C. § 922).  This scheme is akin to the 

relief that may be granted by the United States Attorney General under the 

federal safety valve (see supra pp. 9-10).  Pub. L. No. 119-180, §§ 103(c), 

105(a); 34 U.S.C. § 40915; see also Tyler v. Hillsdale Cty. Sheriff’s Dep’t, 837 

F.3d 678, 682-83 (6th Cir. 2016) (en banc).  But Congress has not enacted a 

similar provision for those with an MCDV conviction who has not had that 

conviction pardoned or expunged, or has not had their civil rights 

restored.  Instead, Congress chose to leave decisions about whether an 

individual with an MCDV conviction may possess a firearm in the hands of 

the federal government, namely, the United States Attorney General, 

applying federal law and its categorizations through the federal safety 

valve.  See Chovan, 735 F.3d at 1141; 18 U.S.C. § 925(c).  Thus, Johnson 

should not be permitted to circumvent congressional intent with her as-

applied challenge.     

Thus, this Court should follow the unanimous decisions of the federal 

circuit courts directly considering the question and hold that Johnson’s as-

applied challenge to section 922(g)(9) fails.  
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CONCLUSION 

For these reasons, Respondent-Appellant Illinois State Police asks 

that this Court decline to rule on the merits of Johnson’s as-applied challenge 

unless and until the United States Attorney General is added as a necessary 

party and there is supplemental briefing.  Alternatively, this Court should 

reverse and vacate the circuit court’s judgment, thereby upholding Illinois 

State Police’s revocation of Petitioner-Appellee Shawna Johnson’s FOID card.  
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IN THE CIRCUIT COURT ..

FOR THE SECOND JUDICIAL CIRCUIT-

WABASH COUNTY, MT. CARMEL, ILLINOIS

_>

SHAWNA JOHNSON, )

Petitioner, )
.

)
V

- _v_ ) No. 13-MR—15

) FHLED
ILLINOIS STATE POLICE, )

-
.

‘
DEC 39 2038

Respondent. )
KM

WABASH CO. CIRCUIT CLERK

COURT’S FINDINGS IN COMPLIANCE WITH

SUPREME COURT RULE 18

Pursuant to the direction ofthe Illinois Supreme Court, and in compliance
with Illinois Supreme Court Rule 18 (ILCS- S. Ct. Rule 18), this Court references

' and certies its ndings in this court’s Order led herein on—aOctober 9, 2018

which found certain statutes, regulations and laws unconstitutional “as applied” to

Petitioner, and, this court further nds and certies that:

(a) This court made its ndings with regard to unconstitutionality inyvriting
in its Order led herein on October 9, 2018. Such Order has been or will

be led with the Illinois Supreme Court by the Wabash County Circuit

Clerk along with the appellate record. .i ..1

(b) Such Order led herein on October 9, 2018, and this court’s opinion
recited therein, clearly identies what portion(s) of the statutes,

regulations and/or laws are being held unconstitutional. - I;

(c) Such Order led herein on October 9, 2018, and this court’s opinion
recited therein, clearly sets forth the specic ground(s) for this Court’s

nding ofunconstitutionality, including: r

(1)The constitutional provision(s) upon which the nding of
unconstitutionality is based;

E-FILED
12/19/2018 3:51 PM
Carolyn Taft Grosboll
SUPREME COURT CLERK
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- LI

(2)That the statutes, regulations and/or laws were found by this court
to be unconstitutional as applied to this case and to this Petitioner

subjustice;
.. i

(3)That the statutes, regulations and/or laws being found
unconstitutional can reasonably be construed in a manner that

would preserve its/their validity as to other cases and other parties

but cannot be. reasonably construed to be corfstitutional as applied

to this case or to this Petitioner;

(4) That the nding ofunconstitutionality is necessary to the decision
orjudgment rendered, and that such decision—orjudgment cannot

rest upon alternative ground(s); and

(5)That the notice required by Illinois Supreme Court 19 (ILS S. Ct:
Rule 19) has been served, and that those served such notice‘have

been given adequate time and opportunity under the circumstances .

to defend the statute(s), ordinance(s), regulation(s) or other law_(_s)

challenged. In this regard, the Petitioner, Shawna Johnson and her
Attorneys, as well as the Illinois Attorney General, actively
participated throughout this entire case. The Wabash County
State’s Attorney was given appropriate notice and opportunity tog

be heard and defend but chose not to participate.

The Wabash County Circuit Clerk shall le this certication and
- a' provide le-marked copies

to the Illinois Supreme Court along With the

appellate record herein, and, the Wabash County Circuit Clerk shall also
provide le-marked copies to all counsel ofrecord including the Petitioner’s
Attorneys, the Illinois Attorney General, and the Wabash County" State’s

-' '_|'

Attorney.

Pawn/1M)? 20R? ’
‘ DATE
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RELEVANT STATUTORY PROVISIONS  

Section 8 of the Act provides, in relevant part:  

§ 8. Grounds for denial and revocation. The Department of State Police 
has authority to deny an application for or to revoke and seize a 
Firearm Owner's Identification Card previously issued under this Act 
only if the Department finds that the applicant or the person to whom 
such card was issued is or was at the time of issuance: 

(n) A person who is prohibited from acquiring or possessing firearms or 
firearm ammunition by any Illinois State statute or by federal law; 

430 ILCS 65/8(n) (2016).   

Section 10 of the Act provides, in relevant part: 

(a) Whenever an application for a Firearm Owner's Identification Card is 
denied, whenever the Department fails to act on an application within 30 
days of its receipt, or whenever such a Card is revoked or seized as 
provided for in Section 8 of this Act, the aggrieved party may appeal to 
the Director of State Police for a hearing upon such denial, revocation or 
seizure, unless the denial, revocation, or seizure was based upon a forcible 
felony, stalking, aggravated stalking, domestic battery, any violation of 
the Illinois Controlled Substances Act, the Methamphetamine Control 
and Community Protection Act, or the Cannabis Control Act that is 
classified as a Class 2 or greater felony, any felony violation of Article 24 
of the Criminal Code of 1961, or any adjudication as a delinquent minor 
for the commission of an offense that if committed by an adult would be 
a felony, in which case the aggrieved party may petition the circuit court 
in writing in the county of his or her residence for a hearing upon such 
denial, revocation, or seizure. 

(b) At least 30 days before any hearing in the circuit court, the petitioner 
shall serve the relevant State's Attorney with a copy of the petition. The 
State's Attorney may object to the petition and present evidence. At the 
hearing the court shall determine whether substantial justice has been 
done. Should the court determine that substantial justice has not been 
done, the court shall issue an order directing the Department of State 
Police to issue a Card. However, the court shall not issue the order if the 
petitioner is otherwise prohibited from obtaining, possessing, or using a 
firearm under federal law. 

(c) Any person prohibited from possessing a firearm under Sections 24-
1.1 or 24-3.1 of the Criminal Code of 1961 or acquiring a Firearm Owner's 
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Identification Card under Section 8 of this Act may apply to the Director 
of State Police or petition the circuit court in the county where the 
petitioner resides, whichever is applicable in accordance with subsection 
(a) of this Section, requesting relief from such prohibition and the 
Director or court may grant such relief if it is established by the applicant 
to the court's or Director's satisfaction that: 

(0.05) when in the circuit court, the State's Attorney has been 
served with a written copy of the petition at least 30 days before 
any such hearing in the circuit court and at the hearing the State's 
Attorney was afforded an opportunity to present evidence and 
object to the petition; 

(1) the applicant has not been convicted of a forcible felony under 
the laws of this State or any other jurisdiction within 20 years of 
the applicant's application for a Firearm Owner's Identification 
Card, or at least 20 years have passed since the end of any period 
of imprisonment imposed in relation to that conviction; 

(2) the circumstances regarding a criminal conviction, where 
applicable, the applicant's criminal history and his reputation are 
such that the applicant will not be likely to act in a manner 
dangerous to public safety; 

(3) granting relief would not be contrary to the public interest; and 

(4) granting relief would not be contrary to federal law. 

430 ILCS 65/10(a)–(c) (2016). 

Title 20, Section 1230.20 of the Illinois Administrative Code provides, in 
relevant part:  

a) Application for a FOID Card shall be made by completing an 
application form provided by the Department. These forms will be made 
available through the Department's website  
(www.isp.state.il.us/foid/foidapp.cfm). 

b) All application forms shall be completed accurately and in their 
entirety, accompanied by the correct fee (see Section 5 of the Act) and a 
photograph, and submitted as indicated on the application form. 

c) Any application form that is not completed accurately and in its 
entirety, including the correct fee and a photograph, will be denied. 
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d) Except as provided in subsection (e), any requirement for an Illinois 
driver's license number or Illinois identification card number shall mean 
a valid Illinois driver's license number or valid Illinois identification card 
number. A temporary visitor's driver's license (TVDL) will not be 
accepted. 

e) In regard to an applicant who is employed as a law enforcement 
officer, an armed security officer in Illinois or by the United States 
military permanently assigned in Illinois and who is not an Illinois 
resident, any requirement for a driver's license number or State 
identification card  number shall mean the valid driver's license 
number or valid state identification card number from his or her  state  
of residence. 

f) In regard to an applicant who is employed by the United States military 
permanently assigned in Illinois, the applicant shall also provide valid 
military identification and assignment orders establishing permanent 
assignment in Illinois. Only persons with a permanent duty assignment 
in Illinois qualify for a FOID Card if they are not otherwise an Illinois 
resident. Military personnel in Illinois on temporary duty assignment are 
not eligible and do not need a FOID Card. 

g) In regard to an applicant who is applying under a non-immigrant visa 
exception, the applicant shall provide a letter from his or her foreign 
government stating the purpose for travel to Illinois and the date the 
applicant's non-immigrant visa expires. The applicant shall also explain 
the need for the FOID Card or submit a waiver from this Part granted by 
the U.S. Attorney General. Persons in Illinois on a non-immigrant visa 
must have permission from their government and the U.S. Attorney 
General to possess or transport  firearms. 

h) The Department shall, as part of the application process, ask any 
questions necessary to determine eligibility under State and federal law 
to possess or receive a firearm, and deny a FOID application of any 
applicant who is prohibited under federal law from possessing or 
receiving a firearm. 

i) All FOID Cards issued shall remain the property of the Department. 

20 Ill. Admin. Code 1230.20(a)-(i) (2016).  

Section 921 of the Federal Gun Control Act provides, in relevant part:  

(a) As used in this chapter -- 
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(33)(A) Except as provided in subparagraph (C), the term “misdemeanor 
crime of domestic violence” means an offense that-- 

(i) is a misdemeanor under Federal, State, or Tribal3 law; and 

(ii) has, as an element, the use or attempted use of physical force,  
or the threatened use of a deadly weapon, committed by a current 
or former spouse, parent, or guardian of the victim, by a person  
with whom the victim shares a child in common, by a person who  
is cohabiting with or has cohabited with the victim as a spouse,  
parent, or guardian, or by a person similarly situated to a spouse,  
parent, or guardian of the victim. 

(B)(i) A person shall not be considered to have been convicted of such an 
offense for purposes of this chapter, unless-- 

(I) the person was represented by counsel in the case, or   
knowingly and intelligently waived the right to counsel in the  
case; and 

(II) in the case of a prosecution for an offense described in this  
paragraph for which a person was entitled to a jury trial in the  
jurisdiction in which the case was tried, either 

(aa) the case was tried by a jury, or 

(bb) the person knowingly and intelligently waived the  
right to have the case tried by a jury, by guilty plea or  
otherwise. 

(ii) A person shall not be considered to have been convicted of such an 
offense for purposes of this chapter if the conviction has been expunged 
or set aside, or is an offense for which the person has been pardoned or 
has had civil rights restored (if the law of the applicable jurisdiction 
provides for the loss of civil rights under such an offense) unless the 
pardon, expungement, or restoration of civil rights expressly provides 
that the person may not ship, transport, possess, or receive firearms. 

18 U.S.C. § 921(a)(33)(B)(ii) (West 2019).   

Section 922 of the Gun Control Act provides, in relevant part: 

(g) It shall be unlawful for any person-- . . .  
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(9) who has been convicted in any court of a misdemeanor crime  
of domestic violence, to ship or transport in interstate or foreign  
commerce, or possess in or affecting commerce, any firearm or  
ammunition; or to receive any firearm or ammunition which has  
been shipped or transported in interstate or foreign commerce.  

18 U.S.C. § 922(g)(9) (West 2019).   

Section 925 of the Gun Control Act provides, in relevant part:  

(c) A person who is prohibited from possessing, shipping, transporting, or 
receiving firearms or ammunition may make application to the Attorney 
General for relief from the disabilities imposed by Federal laws with 
respect to the acquisition, receipt, transfer, shipment, transportation, or 
possession of firearms, and the Attorney General may grant such relief if 
it is established to his satisfaction that the circumstances regarding the 
disability, and the applicant's record and reputation, are such that the 
applicant will not be likely to act in a manner dangerous to public safety 
and that the granting of the relief would not be contrary to the public 
interest. Any person whose application for relief from disabilities is 
denied by the Attorney General may file a petition with the United States 
district court for the district in which he resides for a judicial review of 
such denial. The court may in its discretion admit additional evidence 
where failure to do so would result in a miscarriage of justice. A licensed 
importer, licensed manufacturer, licensed dealer, or licensed collector 
conducting operations under this chapter, who makes application for 
relief from the disabilities incurred under this chapter, shall not be barred 
by such disability from further operations under his license pending final 
action on an application for relief filed pursuant to this section. Whenever 
the Attorney General grants relief to any person pursuant to this section 
he shall promptly publish in the Federal Register notice of such action, 
together with the reasons therefor. 

18 U.S.C. § 925(c) (West 2019).   
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