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NATURE OF THE CASE

A nthony H a rvey wa sconvicted ofunla wful useofa wea pona ftera bench

tria l a nd wa s sentenced to3 0 da ys inthe C ook C ounty Ja il.

This is a directa ppea l from the judgm entofthe courtbelow. N oissue is

ra ised cha llenging the cha rging instrum ent.

ISSUE PRESENTED FOR REVIEW

W hether,ina prosecutionforunla wful useofa wea pon,(1 ) theSta tem ust

prove tha tthe defenda ntha d notbeenissued a currently va lid concea led ca rry

licensea tthetim eofthea lleged offense; a nd ifso, (2 ) theSta tem a y sa tisfy tha t

burdenwithevidencetha tthedefenda ntm erely did notpossessa concea led ca rry

license a tthe tim e ofhis a rrest.
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STATUTE INVOLVED

720 ILCS 5/24-1 (2021). Unlawful use of weapons.

(a ) A personcom m itstheoffenseofunlawfuluseofweaponswhenhe k nowingly:

. . .

(1 0 ) C a rriesorpossessesonora bouthisorherperson, upona ny public
street, a lley, or other public la nds withinthe corpora te lim its ofa
city, villa ge, orincorpora ted town, exceptwhena ninviteethereon
ortherein,forthepurposeofthedispla y ofsuchwea ponorthela wful
com m erce inwea pons, or exceptwhenonhis la nd or inhis or her
owna bode, lega l dwelling, orfixed pla ceofbusiness, oronthela nd
or inthe lega l dwelling ofa nother persona s a ninvitee with tha t
person'sperm ission,a ny pistol,revolver,stungun,orta serorother
firea rm ,excepttha tthissubsection(a )(1 0 ) doesnota pply toora ffect
tra nsporta tionofwea ponstha tm eetoneofthefollowingconditions:

. . .

(iv) a re ca rried or possessed ina ccorda nce with the Firea rm
C oncea led C a rry A ctby a personwhoha s beenissued a
currently va lid license under the Firea rm C oncea led C a rry
A ct.

-2 -
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STATEMENT OF FACTS

A nthony H a rvey wa s a rrested onFebrua ry 1 9 , 2 0 2 1 , a nd cha rged with

m isdem ea norunla wfuluseofa wea ponunder7 2 0 IL C S 5 /2 4 -1 (a )(1 0 ).(C .1 7 -1 8 ).1

A fter a benchtria l, the circuitcourtfound H a rvey guilty a nd sentenced him to

3 0 da ys inthe C ook C ounty Ja il, with tim e considered served. (C . 4 0 -4 1 ).

H a rvey’s bench tria l wa s held onA ugust1 2 , 2 0 2 1 . (Supp.C . 4 ; Supp.3 R .

4 8 -4 9 ). For the Sta te, O fficer B a ciu testified tha t, onthe nightofFebrua ry 1 9 ,

2 0 2 1 , hea nd hispa rtner(O fficerC ruz ) wereonpa trol whenthey sa w a m iniva n

driving witha nobstructed windshield. (Supp.3 R . 5 0 -5 1 ). A s the officers pulled

theva nover,B a ciu sa w thefrontpa ssenger,whoheidentified a sH a rvey, “m a k e

a m ovem enttowa rd thefloorboa rd oftheva n.” (Supp.3 R . 5 2 ). W hiletheofficers

spok e tothe driver a nd pa ssenger, O fficer C ruz noticed the odor ofa lcohol a nd

sa w a suspicious liquid intwocups inthecupholders, sothey a sk ed them ento

getoutofthe va n. (Supp.3 R . 5 3 ). W henH a rvey stepped out, O fficer B a ciu sa w

tha tH a rvey’spa ntswereunbuttoned.(Supp3 .R .5 4 ).B a ciu could notreca llifthey

found a ny a lcohol inthe va n, but C ruz sea rched the interior a nd found a

sem ia utom a tic pistol betweenthe driver’s sea ta nd pa ssenger’s sea t, under a

rem ova bleconsole. (Supp.3 R . 5 3 , 5 8 ). Tha tloca tionwa sa ccessibletoH a rvey a s

well a sthedriver.(Supp.3 R .5 8 -5 9 ).ThoughtheStateelicited thatB aciu inventoried

the recovered gun, the gunitselfwa s notpresented a ttria l. (Supp.3 R . 5 5 ).

1 Inorder tobe consistentwith the pa ge num bering tha ta ppea rs inthe
record, cita tions totherecord will bedenoted a s follows: “C . _ _ ” will refertothe
com m onla w record; “Supp.C . _ _ _ ” will refer tothe firstsupplem enta l com m on
la w record; “Supp.5 C . _ _ _ ” will refer tothe second supplem enta l com m onla w
record; “R . _ _ _ ” will refer tothe reportofproceedings; “Supp.2 R . _ _ _ ” will refer
tothefirstsupplem enta l reportofproceedings, a nd “Supp.3 R . _ _ _ ” will referto
the second supplem enta l reportofproceedings.
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O fficerB a ciu testified tha theha d thefollowing excha ngewithH a rvey a t

thetim eofthestoprega rdinga Firea rm O wnerIdentifica tionca rd (“FO ID ”) ca rd

a nd a concea led ca rry license (“C C L ”):

STA TE: O fficer,did you a sk whetherthedefenda ntha d a FO ID
or C C L ?

B A C IU : I did.

STA TE: A nd wha tdid the defenda ntrespond with?

B A C IU : H e rela ted tha the did not.

STA TE: D id not?

B A C IU : Possess either one.

STA TE: A FO ID or C C L ?

B A C IU : C orrect. (Supp.3 R . 5 3 -5 4 ).

O ncross-exa m ina tion, B a ciu a ck nowledged tha tthe va nwa s notregistered to

H arvey.(Supp.3 R .5 6 ).B a ciu neversa w a firea rm inH a rvey’spossession.(Supp.3 R .

5 6 ). H a rvey neverm a dea ny a dm issiontha thepossessed thefirea rm . (Supp.3 R .

5 7 ).

O fficerC ruz testified ina m annergenera llyconsistentwithB a ciu.(Supp.3 R .

6 0 -6 5 ).W hena sk ed wha tH a rvey sa id tohim ,C ruz referred tothesa m eexcha nge

towhich B a ciu ha d previously testified:

STA TE: W ha t,ifa nything,did you observea boutthedefenda nt
whenyou were spea k ing tohim ?

C R U Z : I didn’trea lly spea k tohim butm y pa rtner did.

STA TE: O fficer,did you a sk whetherthedefenda ntha d a FO ID
or a C C L ?

C R U Z : Y es, a nd he sa id no.

STA TE: H e sa id notowha t?

-4 -
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C R U Z : N otothe C C L a nd tothe FO ID . (Supp.3 R . 6 3 ).

O ncross-exa m ina tion,C ruz a ck nowledged tha theneversa w a firea rm inH a rvey’s

handsoronhisperson.(Supp.3 R .6 5 -6 6 ).Thoughthegunwassentforfingerprinting,

nola tentprintswererecovered. (Supp.3 R . 6 6 ). TheSta terested. (Supp.3 R . 6 7 ).

Inm oving for a directed finding, defense counsel a rgued, inter a lia , tha t

theSta teha d presented “nowitnesstestim onyorstipula tionsfrom thestatetrooper

tha tM r. H a rvey doesnotha vea FO ID ora concea led [ca rry] license.” (Supp.3 R .

6 7 ). A fter tha tm otionwa s denied, the defense rested. (Supp.3 R . 6 7 -6 8 ).

Inclosing,defensecounselhighlighted thela ck ofevidencelink ingthegun

toH a rvey,a swell a sthela ck ofevidencesuggestingtha tH a rveywould ha vek nown

thegunwa sintheva n.(Supp.3 R .6 8 -7 0 ).Inrebuttal,theStateargued thatH arvey’s

k nowledgeoftheguncould beinferred from hisa ctionsintheva n.(Supp.3 R .7 1 ).

Thecircuitcourtfound H a rvey guilty, concluding tha ttheevidenceofhis

unbuck led pa ntsdid not“rea lly swa y onewa y ortheother,” buttha tthe“[furtive]

m ovem entjusta s the em ergency equipm entca m e on, a gunbeing found there

I believe itwa s beyond a rea sona ble doubttha tthere wa s.” (Supp.3 R . 7 2 ). The

court’s fa ctua l findings donotm entiona nything rela ting toa C C L or the la ck

thereof.

The circuitcourtsentenced H a rvey to3 0 da ys inthe C ook C ounty Ja il,

with tim e considered served. (Supp.3 R . 7 3 ; C . 4 0 -4 1 ). Inhis post-tria l m otion,

defensecounsel renewed hisa rgum enttha ttheevidencewa sinsufficienttoprove

tha tH a rvey ha d notbeenissued a va lid C C L , a nd a rgued tha ttheSta teha d not

proventhecorpusdelictiwheretheonly evidencetha tH a rvey la ck ed a C C L wa s

hisa dm issiontothepolicetha thedid notpossessone.(C .4 6 -4 7 ;Supp.3 R .1 1 6 -1 7 ).

Thecourtdenied thism otionba sed onitscredibilityfindinginfa vorofthetestifying
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officers. (Supp.3 R . 1 2 1 ).

O na ppea l, H a rvey a rgued tha ttheevidencewa sinsufficienttoprovetha t

he constructively possessed the recovered wea pon, a nd tha tthe Sta te viola ted

thecorpusdelictirulewheretheonly evidencetha tH a rvey “ha [d] notbeenissued

a currently va lid” C C L wa shisone-word a dm issiontoofficers. Peoplev. H a rvey,

2 0 2 2 IL A pp(1 st) 2 1 1 2 4 2 -U ,¶ ¶ 2 , 8 , 1 5 . Ina dva ncinghiscorpusdelictia rgum ent,

H arveypointed outthattheSecond A m endm entbarsa ca tegorica lbanonpossessing

a firea rm outsideofthehom e,a nd consequentlytheStatehad toprovebycom petent

evidence tha tH a rvey ha d notbeenissued a va lid C C L inorder tosusta inhis

convictionfor U U W . (D eft. A pp. B r. 1 3 -1 4 ; A pp. R eply B r. 7 ). The Sta te, for its

pa rt,conceded tha t“[t]hePeopleha d tofurtherprovetha ta tthetim edefenda nt

possessed thefirea rm ,hedid notha vea va lid licenseundertheFirea rm C oncea led

C a rry A ct.” (St. A pp. B r. 5 ) (citing 7 2 0 IL C S 5 /2 4 -1 (a )(1 0 )(iv)).

A m ajorityoftheappellatecourtrejected H arvey’scha llengestohisconviction,

concluding tha this“furtivem ovem entcoupled withthesubsequentrecovery of

the pistol wa s sufficientevidence, ifnotoverwhelm ing evidence,” toprove his

constructivepossession. H a rvey, 2 0 2 2 IL A pp(1 st) 2 1 1 2 4 2 -U , ¶ 1 3 .W ithrespect

tothecorpusdelicticha llenge,them a jority found tha tH a rvey’sa dm issiontothe

officers“tha thedid notha vea C C L ” wa ssufficiently corrobora ted by his“furtive

m ovem ent”: “Thecourtwa sentitled tofind tha ta nindividua l witha C C L would

notha ve beha ved inthis m a nner.” Id ., ¶ 1 8 .

JusticePucinsk idissented,sta tingtha ttheSta te’sfa ilureto“geta qua lified

exhibitentered a sevidenceorpersontotestify tha tthedefenda ntdid notpossess

a C oncea led C a rry L icense” indica ted a “sla p-da sh” a pproa chby theprosecution

tha twa s“inconsistentwithourcom m itm enttoproofbeyond a rea sona bledoubt.”

-6 -

129357

SUBMITTED - 24554023 - Erika Roman - 9/27/2023 2:52 PM



Id ., ¶ 2 3 (Pucinsk i, J. dissenting).

ThisC ourtgra nted H a rvey’spetitionforlea vetoa ppea lonM a rch2 9 ,2 0 2 3 .
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ARGUMENT

In order to comport with the Second and Fourteenth Amendments, the
State had to prove that Anthony Harvey had not been issued a currently
valid concealed carry license to sustain his conviction for unlawful use
of a weapon, and the State’s evidence in this case fell short of that
threshold.

W henm usttheSta teprovea nega tive? Tha twa sthequestionwithwhich

A nthony H a rvey bega nhis petitionfor lea ve toa ppea l tothis C ourt. W ithout

a ttem ptingtouniversa lly resolvetha tquestion,onea nswerisa sfollows:theSta te

m ustprovea nega tivewhentheC onstitutionrequiresit. B eca use“[t]heSecond

A m endm ent’s pla intext[ ] presum ptively gua ra ntees . . . a rightto‘bea r’ a rm s

inpublicforself-defense,” N ew York Sta teR ifle& Pistol A ss’n, Inc. v. B ruen, _ _ _

U .S. _ _ _ , 1 4 2 S.C t. 2 1 1 1 , 2 1 3 5 (2 0 2 2 ), the Sta te ca nnottrea tthe possessionof

a firea rm a s presum ptively illega l while dem a nding tha tthe defenda ntprove

his entitlem enttothe exercise oftha tconstitutiona l right. R a ther, inorder to

susta ina convictionforunla wful useofa wea pon(“U U W ”) under7 2 0 IL C S 5 /2 4 -

1 (a )(1 0 )(iv), the Sta te m ustprove tha ta nindividua l wa s notproperly licensed

inIllinois toca rry a concea led firea rm inpublic.

M oreover, the Sta te’s evidence inthis ca se fa iled tosa tisfy tha tburden.

Theonly evidencea dduced a tH a rvey’stria l rela ting toa concea led ca rry license

(“C C L ”) wa shisone-word a dm issiontha thedid notpossesssucha licensea tthe

tim e ofhis a rrest. (Supp.3 R . 5 3 -5 4 , 6 3 ). Suchevidence fa ils toca rry the Sta te’s

burdenona nessentia l elem entofU U W , a nd itla ck ssufficientcorrobora tionto

sa tisfy thecorpusdelictirule. A ccordingly, H a rvey respectfully a sk s this C ourt

toreverse his convictionfor U U W .
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A. The constitution requires the State to affirmatively prove that
Harvey did not have a currently valid CCL.

TheoffenseforwhichH a rvey sta ndsconvicted,U U W under7 2 0 IL C S 5 /2 4 -

1 (a )(1 0 )(iv),m a k esita crim etopossessa loa ded firea rm inpublicwithouta C C L .

Tha tsectionprovides:

(a ) A personcom m its theoffenseofunla wful useofwea pons whenhe
k nowingly:
. . .

(1 0 ) C a rriesorpossessesonora bouthisorherperson, upona ny
publicstreet,a lley,orotherpublicla ndswithinthecorpora te
lim its ofa city, villa ge, or incorpora ted town, exceptwhen
a ninviteethereonortherein, forthe purpose ofthedispla y
ofsuchwea ponorthela wful com m erceinwea pons,orexcept
whenonhis la nd orinhis orherowna bode, lega l dwelling,
orfixed pla ceofbusiness,oronthela nd orinthelega ldwelling
ofa notherpersona sa ninviteewiththa tperson'sperm ission,
a nypistol,revolver,stungun,orta serorotherfirea rm ,except
tha t this subsection (a )(1 0 ) does not a pply to or a ffect
tra nsporta tionofwea pons tha tm eetone ofthe following
conditions:

. . .

(iv) a re ca rried or possessed ina ccorda nce with the Firea rm
C oncea led C a rry A ctby a personwhoha s beenissued a
currently va lid license under the Firea rm C oncea led C a rry
A ct.

7 2 0 IL C S 5 /2 4 -1 (2 0 2 1 ).

Theabove-referenced Firearm Concea led CarryA ct(“theFCC A ”)wasenacted

inresponse toM oorev. M a diga n, 7 0 2 F.3 d 9 3 3 , 9 3 4 , 9 4 2 (7 thC ir. 2 0 1 2 ), which

held tha ttheU U W sta tute’serstwhilefla tba nonthepublicca rry ofrea dy-to-use

firea rm sviola ted theSecond A m endm ent.4 3 0 IL C S 6 6 /1 etseq. (eff.July 9 ,2 0 1 3 );

Culpv.R a oul,9 2 1 F.3 d 6 4 6 ,6 4 9 -5 0 (7 thC ir.2 0 1 9 ).TheFFCA and theCC L licensing

exceptiontha twa s incorpora ted intosection2 4 -1 (a )(1 0 )(iv) a re precisely wha t

corrected theconstitutionalinfirm ityrecogniz ed inM oore,bya llowinga nindividua l
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toca rry a concea led firea rm inpublicinIllinoissolonga sheisproperly licensed.

Inotherwords,thesim plepossessionofa loaded guninone’svehicle,without

m ore,ca nnotbea crim e.SeeB ruen,1 4 2 S.C t.a t2 1 3 5 (“[t]heSecond A m endm ent’s

pla intext[ ] presum ptively gua ra ntees. . . a rightto‘bea r’a rm sinpublicforself-

defense”); D istrictofColum bia v. H eller, 5 5 4 U .S. 5 7 0 , 6 2 8 -3 0 (2 0 0 8 ) (finding

unconstitutiona l a la w ba nning the possessionofha ndguns inthe hom e a nd

requiring a ny la wful firea rm sk eptinthehom eberendered inopera ble); M oore,

7 0 2 F.3 d a t9 4 0 -4 2 (holdingtha tIllinois’s“fla tba nonca rryingrea dy-to-useguns

outsidethehom e” em bodied insections7 2 0 IL C S 5 /2 4 -1 (a )(4 ), (1 0 ) a nd 7 2 0 IL C S

5 / 2 4 -1 .6 (a ) viola ted thesecond a m endm ent).ThisC ourtha srecogniz ed a sm uch

sincePeoplev. A guila r, which, a dopting therea soning inM oore, held tha tpa rts

ofthea ggra va ted U U W sta tutewereunconstitutiona lbeca usethey “ca tegorica lly

prohibit[ed] thepossessiona nd useofa nopera blefirea rm forself-defenseoutside

the hom e.” 2 0 1 3 IL 1 1 2 1 1 6 , ¶ 1 9 -2 2 .

A ccordingly,a stheSta terecogniz ed below (St.A pp.B r.5 ),inordertoconvict

H a rvey ofcrim ina lly possessing a gun, inviola tionofsection2 4 -1 (a )(1 0 ), itha d

toprove tha tH a rvey ha d notbeenissued a currently va lid C C L . This is true

notwithsta ndinga differentsta tutory provision,whichsta testha tha vinga va lid

C C L a tthetim eofthea lleged offensegivesrisetoa nexem ptionfrom prosecution

under section2 4 -1 (a )(1 0 ). See 7 2 0 IL C S 5 /2 4 -2 (a -5 ) (2 0 2 1 ).

1. As the State conceded below, the exemption statute does not
apply to this case.

Section2 4 -2 oftheC rim ina l C odetra ck sthesa m esta tutory la ngua gea s

a ppea rsinsubsection2 4 -1 (a )(1 0 )(iv),butthistim eprovidestha ta nindividua l’s

va lid C C L exem ptshim from prosecutionundertheU U W sta tute, solong a s he
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ca nprove it:

(a -5 ) Subsections2 4 -1 (a )(4 ) a nd 2 4 -1 (a )(1 0 ) donota pply toora ffect
a ny personca rryinga concea led pistol,revolver,orha ndgun
a nd thepersonha sbeenissued a currently va lid licenseunder
theFirea rm C oncea led CarryA ctatthetim eofthecom m ission
ofthe offense.

. . .

(h) A ninform a tionorindictm entba sed upona viola tionofa ny
subsectionofthisA rticleneed notnega tivea ny exem ptions
conta ined inthisA rticle.Thedefenda ntsha ll ha vetheburden
ofproving such a nexem ption.

7 2 0 IL C S 5 /2 4 -2 (a -5 ), (h) (em pha sis a dded).2 This provisiona rgua bly requires

a defenda nttoprove tha the ha s a va lid C C L , ra ther tha nrequiring the Sta te

toprove tha tthe defenda ntdoes notha ve a va lid C C L . See Peoplev. Sm ith, 7 1

Ill.2 d 9 5 , 1 0 5 -0 6 (1 9 7 8 ) (“[T]he Sta te need never nega te a ny exem ption.”).

H owever, thrusting the burdenofproofonthe defenda ntinthis m a nner

ca nnotsta nd underB ruen, whereintheU nited Sta tesSuprem eC ourtheld tha t

“[t]he Second A m endm ent’s pla intext[ ] presum ptively gua ra ntees . . . a right

to‘bea r’a rm sinpublicforself-defense.” B ruen,1 4 2 S.C t.a t2 1 3 5 .Sincetheconduct

a tissue here— “ca rry[ing] a ha ndgunfor self-defense outside the hom e,” Id . a t

2 1 2 2 — is presum ptively protected conductunder the Second a nd Fourteenth

A m endm ents,noSta tem a yreversetha tpresum ptiontoeffectivelybantheca rrying

offirea rm sinpublicwhilerequiring thedefenda nttoprovetha theha sa license

todoso.Inotherwords,inordertobringsubsection2 4 -1 (a )(1 0 )(iv)intocom portm ent

withthe Second A m endm ent, tha tsta tute m ustbe rea d topla ce the burdenon

theSta tetoprovetha tthedefenda ntha d notbeenissued a currently va lid C C L .

2 L ik e the FC C A , subsection7 2 0 IL C S 5 /2 4 -2 (a -5 ) wa s a dded to the
exem ptions sta tute with a neffective da te ofJuly 9 , 2 0 1 3 , inresponse tothe
M ooreruling.
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See Com m onwea lth v. G ua rda do, 4 9 1 M a ss. 6 6 6 (2 0 2 3 ).

The Sta te therefore correctly recogniz ed inthe courts below tha t, where

the fa ct a t issue determ ines whether defenda nt’s conduct is crim ina l or

constitutiona lly protected, tha tfa ctis a nelem entofthe offense theSta tem ust

provebeyond a rea sona bledoubt.C f.Peoplev.Tolbert,2 0 1 6 IL 1 1 7 8 4 6 (perm itting

defenda nttobea rburdenofproving hewa sona nother’sproperty a sa ninvitee,

a nexem ptioninsection2 4 -2 , where there is noconstitutiona l righttopossess

a gunonsom eone else’s priva te property); (St. A pp. B r. 5 ). Ifitwere otherwise,

thenIllinoisla w would deem carryinga weaponoutsidethehom etobepresum ptively

illega l conduct. B utthisisprecisely theoppositeofwha tB ruendicta tes:conduct

tha tiscovered by the“pla intext” oftheSecond A m endm ent, including ca rrying

a wea ponoutside the hom e for self-defense, is presum ptively protected by the

C onstitution. B ruen, 1 4 2 S.C t. a t2 1 2 6 .

FollowingB ruen,courtsa crossthecountry ha veheld tha tindividua lswho

seek tobea ra rm sinpublicthroughconcea led ca rry ofwea ponsa reenga ging in

constitutiona lly protected conductunder the Second A m endm ent: specifica lly,

therighttoca rry a ha ndgunforself-defenseoutsidethehom e.See,e.g., G oldstein

v. H ochul, N o. 2 2 -C V -8 3 0 0 (V SB ), 2 0 2 3 W L 4 2 3 6 1 6 4 , a t* 7 (S.D .N .Y . June 2 8 ,

2 0 2 3 ) (finding tha tPla intiffs’ “desire toca rry concea led firea rm s intopla ces of

worship” is“clea rly ‘a ffected witha constitutiona linterest’”);A ntonyuk v.H ochul,

6 3 9 F.Supp.3 d 2 3 2 , 2 9 7 (N .D .N .Y . N ov. 7 , 2 0 2 2 ) (“TheC ourtbeginsthisa na lysis

by findingtha ttheSecond A m endm ent’spla intextcoverstheconductinquestion:

ca rrying … a concea led ha ndguninpublic for self-defense.”); Siegel v. Pla tk in,

N o. C V 2 2 -7 4 6 4 (R M B /A M D ), 2 0 2 3 W L 1 1 0 3 6 7 6 , a t* 1 2 (D .N .J. Ja n. 3 0 , 2 0 2 3 )

(“the Second A m endm ent’s pla intextcovers the conductinquestion(ca rrying
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a concea led handgunforself-defenseinpublic).”);M cKinneyv.FresnoCnty.Sheriff's

O ff.,N o.1 2 2 C V 0 0 4 7 5 A D A EPG ,2 0 2 2 W L 1 7 8 2 2 0 6 9 ,a t* 4 (E.D .C a l.D ec.2 0 ,2 0 2 2 )

(“InlightofB ruena nd thecom pla int’sa llega tiontha tPla intiffwishestoobta in

a C a lifornia concea led ca rry perm it,theC ourtconcludestha ttheinteresta tsta k e

isPla intiff’sinterestintherighttopublicly bea ra rm s.”);U nited Sta tesv. L ewis,

N o. 2 2 -0 2 2 2 -W S, 2 0 2 3 W L 4 6 0 4 5 6 3 , * 4 , (S.D . A la . July 1 8 , 2 0 2 3 ) (finding tha t

“ca rrying a firea rm in[a ] ba g whilea ttending a neighborhood ba rbecue,” i.e., in

public, fa lls withinthe pla intextofthe Second A m endm ent’s gua ra ntee).

D ue process does notperm itthe Sta te torequire the individua l toprove

tha theha s a righttoenga geinconstitutiona lly protected conduct. Pa ttersonv.

N ew York , 4 3 2 U .S. 1 9 7 , 2 1 5 (1 9 7 7 ) (“[A ] Sta te m ustprove every ingredientof

a noffense beyond a rea sona ble doubt, a nd [ ] m a y notshiftthe burdenofproof

tothedefenda ntby presum ing tha tingredientuponproofoftheotherelem ents

oftheoffense.”) (citing M ulla neyv.W ilbur, 4 2 1 U .S.6 8 4 (1 9 7 5 )). A snoted,“when

theSecond A m endm ent’spla intextcoversa nindividua l’sconduct,theC onstitution

presum ptively protectstha tconduct.” B ruen, 1 4 2 S.C t. a t2 1 2 6 . A nd suchisthe

ca se here, beca use “[t]he Second A m endm ent’s pla intextthus presum ptively

gua ra ntees. . . a rightto‘bea r’a rm sinpublicforself-defense.” Id. a t2 1 3 5 . Since

the C onstitutionpresum ptively protects H a rvey’s righttobea r a rm s inpublic

forself-defense,theburdenm ustfa llupontheSta tetoprovethathewasnotentitled

todoso. SeeW a ltonv. A riz ona , 4 9 7 U .S. 6 3 9 , 6 5 0 (2 0 0 2 ) (Sta tem a y nota lloca te

theburdenofproofina m a nnertha t“lessen[s] theSta te’sburdentoproveevery

elem entofthe offense cha rged”).
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2. Recent post-Bruen decisions reflect that the State must prove
additional facts beyond merepossession ofafirearm in public
to sustain a criminal conviction.

For the foregoing rea sons, section2 4 -1 (a )(1 0 )(iv) m ustbe construed a s

requiring theSta tetoprovethedefenda ntdid notha vea va lid C C L . ThisC ourt

a dopted justsucha constructionofa firea rm ssta tuteinPeoplev.R a m irez , 2 0 2 3

IL 1 2 8 1 2 3 , ¶ 2 3 , whichheld tha ta convictionforpossessionofa defa ced firea rm

under 7 2 0 IL C S 5 /2 4 -5 requires prooftha tthe defenda ntk new ofthe wea pon’s

defa cem ent.Inrea chingtha tconclusion,thisC ourtnoted tha tholdingotherwise

would necessa rily viola te the Second A m endm entunder B ruen:

W efurtherfind tha tourconstructionofsection2 4 -5 (b) isnecessa ry
to a void this provision im perm issibly burdening the federa l
constitutiona l right to k eep a nd bea r a rm s. A statute that
criminalizes the knowing possession of a firearm, without
more, would run afoul of the second amendment. SeeN ew York
Sta teR ifle& Pistol A ss'nv. B ruen, 5 9 7 U .S. – – – – , 1 4 2 S. C t. 2 1 1 1 ,
2 1 3 L .Ed.2 d 3 8 7 (2 0 2 2 ).

R a m irez , 2 0 2 3 IL 1 2 8 1 2 3 , ¶ 2 6 (em pha sis a dded). Ifsection2 4 -1 (a )(1 0 )(iv) does

notrequirea ffirm a tiveprooffrom theSta tetha ta na ccused la ck sproperlicensure,

thenit“crim ina liz es the k nowing possessionofa firea rm , withoutm ore,” thus

viola ting the Second A m endm ent. Id .

ThisispreciselywhattheSuprem eJudicialCourtofM assachusettsconcluded

wheneva lua tingB ruen’sim pa ctonitsownfirea rm licensingregim e.L ik eIllinois,

M a ssa chusettsla w crim ina liz estheunlicensed possessionofa ha ndguninpublic.

Com m onwea lthv.G ua rda do,4 9 1 M ass.6 6 6 ,6 6 7 ,6 9 0 (2 0 2 3 ).A nd sim ilartoIllinois’s

exem ptionschem e,M assachusettslaw startsfrom a presum ptionthatthedefendant

wa s notsolicensed, a nd requires him toa dva nce his concea led ca rry license a s

a na ffirm a tivedefensetoa gunpossessioncha rge. G ua rda do,4 9 1 M a ss.a t6 6 7 -6 8 ,

(discussing Com m onwea lthv. G ouse, 4 6 1 M a ss. 7 8 7 , 8 0 7 (2 0 1 2 )). B utinlightof
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B ruen, the Suprem e Judicia l C ourtfound tha t, where the conducta tissue is

presum ptively protected by theconstitution,thea ccused ca nnotbeforced toprove

tha this exercise ofthe rightwa s legitim a te:

SinceourdecisioninG ouse, theU nited Sta tesSuprem eC ourtha s
determ ined tha ttheSecond A m endm entrighttopossessa firea rm
a pplies outside the hom e. InB ruen, the C ourtconcluded tha tthe
Second A m endm ent’sprotectionof“theindividua l righttopossess
a nd ca rry wea ponsinca seofconfronta tion” requirestha toneha ve
a “righttoca rry ha ndgunspublicly.” TheC ourtrea soned tha t“the
Second A m endm entgua ra nteesa n‘individua l righttopossessa nd
ca rry wea ponsinca seofconfronta tion,’a nd confronta tionca nsurely
ta k e pla ce outside the hom e.”

Inthe wa k e ofB ruen, this court’s rea soning inG ouseis nolonger
va lid. It is now incontrovertible that a general prohibition
against carrying a firearm outside the home is
unconstitutional. B eca usepossessionofa firea rm outsidethehom e
is constitutiona lly protected conduct, it ca nnot, a bsent som e
extenua ting fa ctor, such a s fa ilure to com ply with licensing
requirem ents,bepunished by theC om m onwea lth.A ccordingly,the
a bsenceofa licenseisnecessa ry torendera defenda nt'spossession
ofa firea rm ‘punisha ble.’It follows, then, that failure to obtain
a license is a ‘fact necessary to constitute’ the crime of
unlawful possession of a firearm.

Id.a t6 8 9 -9 0 (cita tionsom itted) (em pha sesa dded).A ccordingly,theM a ssa chusetts

Suprem e Judicia l C ourtheld tha t, “inorder toconvicta defenda ntofunla wful

possessionofa firea rm , due process requires the C om m onwea lthprove beyond

a rea sona ble doubttha ta defenda ntdid notha ve a va lid firea rm s license.” Id .

a t6 6 9 .

G iventhesim ila ritiessha red by theM a ssa chusettsa nd Illinoissta tutory

fra m ework s,a swell a stheuniversa lity ofB ruen’sholding,thisC ourtshould use

G ua rda doa s a roa dm a pfor a na lyz ing the issue a tba r. H a rvey, lik e a ll of“the

People” protected bytheConstitutionoftheU nited Sta tes,ha sa righttodueprocess

ofla w.U nderB ruen,H a rveyha sthepresum ptiverighttopossessa wea ponoutside

thehom e.W hiletha trightisnotwithoutrestriction,itisincum bentontheSta te
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toshow tha theha sexceeded therea sona bleboundsoftha tconstitutiona l right.

Itis unconstitutiona l for H a rvey tobe required todem onstra te a righttoca rry

a wea poninpublic for self-defense.

3. The State has demonstrated in other cases that it can meet
its burden to prove that a defendant has not been issued a
valid CCL.

The Sta te ha s the m ea ns torea dily sa tisfy its burdenofproving tha ta

defenda ntha s notbeenissued a currently va lid C C L . InIllinois, one a gency

a dm inistersthea pplica tionprocessfor,a nd theissua nceof,a ll C C L s:theIllinois

Sta tePolice(“ISP”).See4 3 0 IL C S 6 6 /5 ; 4 3 0 IL C S 6 6 /1 0 (a )-(d). L ik ewise,theISP

isthesolea gency tha trecordsa nd storesa llC C L sina sea rcha bleda ta ba se,which

sta tutem a nda tesm ustbea ccessibletoa ll la w enforcem enta genciesa nd Sta te’s

A ttorneyoffices.4 3 0 IL C S 6 6 /1 0 (i);seea lso,ISP Firea rm ServicesB urea u website.3

A ccordingly,policea nd prosecutorsha vea ttheirdisposa ltheresourceswithwhich

todem onstra te, eitherby livewitnessorby certifica tion, tha ta givendefenda nt

“ha snotbeenissued a currently va lid” C C L . SeeISP Firea rm sServicesB urea u

L a w Enforcem entPorta l.4

Infa ct,theSta teha sa lrea dy underta k enthispra cticeinm a ny otherca ses.

InPeoplev.B eck ,2 0 1 9 IL A pp(1 st) 1 6 1 6 2 6 ,¶ 1 0 ,forinsta nce,theSta teintroduced

intoevidence a certified letter from the ISP D ivisionofA dm inistra tionsta ting

tha tnoone with the defenda nt’s na m e a nd da te ofbirth ha d either a FO ID or

a C C L .Seea lso,Peoplev.D iggins,2 0 1 6 IL A pp(1 st) 1 4 2 0 8 8 ,¶ ¶ 6 -7 (sa m e);People

v. B ell, 2 0 1 8 IL A pp(1 st) 1 5 3 3 7 3 , ¶ 6 (sa m e); Peoplev. B rown, 2 0 1 8 IL A pp(1 st)

3 A va ila ble a t: https://isp.illinois.gov/Foid

4 A va ila blea t:https://www.cclisp.com /Public/hom e.a spx?R eturnU rl= % 2 f
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1 6 0 9 2 4 , ¶ 4 (sa m e); Peoplev. Crowder, 2 0 1 8 IL A pp(1 st) 1 6 1 2 2 6 , ¶ 1 2 (sa m e).

A nd inPeoplev. Cox, 2 0 1 7 IL A pp (1 st) 1 5 1 5 3 6 , ¶ ¶ 2 1 -2 2 , the Sta te presented

a certifica tionfrom a nISP em ployee a ttesting tha tthere wa s norecord ofthe

defenda ntbeing issued a C C L .

R elying onthis typeofcentra liz ed da ta toprovea nega tiveis notunique

tofirearm slicensureeither.Casesinvolvingallega tionsoftheuna uthoriz ed pra ctice

ofla w,forinsta nce,providea rea dy a na logue. InPeoplev.D em ing, 8 7 Ill.A pp.3 d

9 5 3 , 9 5 8 (5 thD ist. 1 9 8 0 ), a post-convictionpetitioner contended he wa s denied

rea sona blea ssista nceofcounsel a thisguilty plea beca use, inpa rt, hisa ttorney

wa s notlicensed topra ctice la w inIllinois. The a ppella te courtfound tha tthe

defenda ntha d notesta blished his la wyers’ la ck ofIllinois licensure:

O rdina rily, itis very difficulttoprove a nega tive. H owever, the
negativedefendantsoughttoesta blishinthiscase,that[hisattorneys]
werenotIllinoisa ttorneys,could ha vebeenconclusively provenby
referencetotheofficia l roll ofa ttorneys licensed topra cticela w in
Illinois in the yea r in question m a inta ined by the A ttorney
R egistra tiona nd D isciplina ry C om m ission. N osuchevidencewa s
offered a ttria l; therefore, we conclude tha tdefenda ntfa iled to
esta blish tha t[his a ttorneys] were foreigna ttorneys.

D em ing, 8 7 Ill.A pp.3 d a t9 5 9 . C f. Peoplev. H a im a n, 2 0 1 8 IL A pp(2 d) 1 5 1 2 4 2 ,

¶ 2 4 (rejectingdefenda nt’sa rgum enttha t,indrugprosecution,Sta teha stoprove

tha tdefenda ntdid notha vea va lid prescriptionforthesubsta nce,a ssuchwould

unrea sona bly requiretheSta tetoconta ctevery pha rm a cy inordertoelim ina te

ea cha stheprovena nceoftheprescription).PertheexpressprovisionsoftheFC C A ,

theISP’sC C L da ta ba se,lik etheA RD C ’sofficialrolloflicensed attorneysinD em ing,

providesa ccesstothepreciseinform a tionby whichtheSta teca nsa tisfyitsburden

inthis a nd other U U W prosecutions. 4 3 0 IL C S 6 6 /5 , 4 3 0 IL C S 6 6 /1 0 (a )-(d), (i).

The Sta te ha s thus dem onstra ted its a bility toprove a defenda nt’s la ck
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oflicensure inother ca ses by reference totha tda ta ba se.

B. The State mustn’t merely show that Harvey did not possess a CCL
at his arrest, but rather that he had not been issued a currently
valid CCL—a burden that the State failed to meet in this case.

H a vingshownthattheconstitutionrequirestheSta tetoprove,asanelem ent

ofU U W undersection2 4 -1 (a )(1 0 )(iv),tha ta defenda ntla ck sa C C L ,H a rvey turns

tothis C ourt’s nextstep: determ ining whether the Sta te’s evidence inthis ca se

wa ssufficienttosa tisfy tha tburden.A review oftheevidenceshowstha ttheSta te

fa iled tom eetits burden.

D ueprocessrequiresproofbeyond a rea sona bledoubtofeveryfa ctnecessa ry

toconstitutethecrim echa rged.Ja ck sonv.Virginia , 4 4 3 U .S.3 0 7 , 3 1 5 -1 6 (1 9 7 9 );

U .S.C onst.a m end.X IV ;Ill.C onst.1 9 7 0 ,a rt.1 ,§ 2 .R eviewingcourtsa sk whether,

consideringtheevidenceinthelightm ostfa vora bletotheprosecution,a nyra tiona l

trier offa ctcould ha ve found the essentia l elem ents ofthe offense beyond a

rea sona bledoubt. Peoplev. B rown, 2 0 1 3 IL 1 1 4 1 9 6 , ¶ 4 8 . A convictionm ustbe

reversed where the evidence is sounrea sona ble, im proba ble, or unsa tisfa ctory

tha titcrea tes a rea sona ble doubtofthedefenda nt’s guilt. Peoplev. Sm ith, 1 8 5

Ill.2 d 5 3 2 , 5 4 1 (1 9 9 9 ). U nder this sta nda rd, while the C ourtm ustgive due

considera tiontothe fa cttha tthe trier offa ctsa w a nd hea rd the witnesses, the

C ourtm uststill ca refully exa m inetheevidence.Sm ith, 1 8 5 Ill.2 d a t5 4 1 ;People

v. O rtiz , 1 9 6 Ill.2 d 2 3 6 , 2 6 7 (2 0 0 1 ). A tria l judge’s decisiontoa ccepttestim ony

duringa benchtria lisentitled todeference,butitisneitherconclusivenorbinding

ona reviewing court. Peoplev. H erm a n, 4 0 7 Ill.A pp.3 d 6 8 8 , 7 0 4 (1 stD ist. 2 0 1 1 ).

Section2 4 -1 (a )(1 0 )(iv)prohibitsthepossessionofa firea rm ona publicstreet,

butexcepts from prosecutiona ny individua l who“ha s beenissued a currently

va lid licenseundertheFirea rm C oncea led C a rry A ct.” 7 2 0 IL C S 5 /2 4 -1 (a )(1 0 )(iv).
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This form ofU U W requires the Sta tetoprovetha tH a rvey ha d notbeenissued

a va lid C C L a tthetim eofthea lleged offense.SeePeoplev. L a ubscher, 1 8 3 Ill.2 d

3 3 0 , 3 3 5 (1 9 9 8 ) (“W hena nexceptiona ppea rsa spa rtofthebody ofa substa ntive

offense, the Sta te bea rs the burdenofdisproving the existence ofthe exception

beyond a rea sona bledoubtinordertosusta ina convictionfortheoffense.”);People

v. B ruem m er, 2 0 2 1 IL A pp(4 th) 1 9 0 8 7 7 , ¶ 3 0 (“[I]ftheexceptionisnecessa ry in

definingordescribingtheoffense,thentheStatem ustnegatetheexception,m eaning

itm ustprove beyond a rea sona ble doubtthedefenda ntdoes notfa ll withinthe

exception.”). M ereevidencetha tH a rvey did notpossessa C C L a tthetim eofhis

a rrestis insufficienttom eetthis burden.

Them annerinwhichthisC ourtha sread and construed substantiallysim ilar

sta tutory la ngua geinthea ggra va ted unla wfuluseofa wea pon(“A U U W ”) sta tute

providessupportforthisinterpreta tion.InPeoplev.H olm es,2 4 1 Ill.2 d 5 0 9 (2 0 1 1 ),

thisC ourtconsidered thedefenda nt’sconvictionforA U U W ba sed onpossession

ofa firea rm ina vehiclea nd “thepersonpossessingthefirea rm ha snotbeenissued

a currently va lid Firea rm O wner’sIdentifica tionC a rd.” 7 2 0 IL C S 5 /2 4 -1 .6 (a )(1 ),

(3 )(C ) (2 0 0 4 ).TheSta tea rgued,inpa rt,tha tthedefenda nt’sIndia na gunperm it

wa s im m a teria l tohis convictionbeca use “he did notha ve his India na perm it

inhispossessiona tthetim eofhisa rrest.” H olm es,2 4 1 Ill.2 d a t5 2 1 -2 2 .ThisC ourt

rejected tha tcontentionba sed onthe la ngua ge ofthe sta tute:

The unla wful use of a wea ponsta tute provides tha t it is a n
a ggra va ting fa ctor where the defenda nt“ha s notbeenissued a
currently va lid FO ID ca rd.” The la ngua ge ofthe unla wful use of
wea ponssta tuteonlycontem pla testha ta FO ID ca rd ha sbeenissued
totha tindividua l.There is no requirement in the unlawful use
of weapons statute that an individual have his or her FOID
card or other similar permit in his or her possession.

Id . a t5 2 2 (em pha sis a dded).
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Following H olm es,severa l a ppella tecourtdecisionsha vefound a na ccused’s

fa iluretopresenta FO ID ca rd a tthetim eofhisa rrestwa sinsufficienttoprove

tha the ha d notbeenissued one. InreM a nuel M ., 2 0 1 7 IL A pp(1 st) 1 6 2 3 8 1 , ¶

1 5 , therespondentcha llenged his A U U W conviction, whichwa s “predica ted on

notha vingbeenissued a va lid FO ID ca rd.” A ttria l,thea rrestingofficer“indica ted

tha ttherespondentdid notpresenta FO ID ca rd followinghisa rrest,buttheSta te

presented noevidence tha tthe respondentha d notbeenissued a FO ID ca rd.”

Id. Thea ppella tecourt,a cceptingtheSta te’sconcession,reversed therespondent’s

A U U W conviction. Id . (citing H olm es, 2 4 1 Ill.A pp.3 d a t5 2 2 ) ; InreG a briel W .,

2 0 1 7 IL A pp(1 st) 1 7 2 1 2 0 , ¶ 3 (sa m e).Seea lso,D iggins,2 0 1 6 IL A pp(1 st) 1 4 2 0 8 8 ,

¶ 1 8 (“[W ]hetherdefenda ntha sbeenissued a va lid FO ID ca rd wa sa nessentia l

elem enttheSta teha d toproveinorderforthetria lcourttoconvicthim ofA U U W .”

) (em pha sisa dded).Inotherwords,H olm esa nd itsprogeny indica tetha ttheSta te

cannotfulfillthatessentialelem entofU U W bypointingthefingera tthedefendant’s

failuretoproducea properlicensea thisa rrest.R a ther,theSta tem ustaffirm atively

provetha tH a rvey ha d not“beenissued a currently va lid” C C L a tthetim eofthe

firea rm possession. 7 2 0 IL C S 5 /2 4 -1 (a )(1 0 )(iv).

Theevidenceinthisca sepla inly fa llsshortoftha tthreshold.Thea rresting

officers inthis ca se did nota sk H a rvey ifhe ha d beenissued a currently va lid

CC L .N ordid theStatepresenttestim onyordocum entaryevidencefrom anywitness

orregula tory body indica ting tha tH a rvey ha d notbeenissued a currently va lid

C C L . Instea d, whentheprosecutiona sk ed O fficerB a ciu whetherheha d a sk ed

H a rvey ifhe “ha d a FO ID or a C C L ,” B a ciu testified tha tH a rvey “rela ted tha t

hedid not.” (Supp.3 R . 5 3 -5 4 ). B a ciu im m edia tely cla rified tha tH a rvey told him

hedid not“[p]ossesseitherone.” (Supp.3 R . 5 4 ) (em pha sisa dded). O fficerC ruz ’s

-2 0 -

129357

SUBMITTED - 24554023 - Erika Roman - 9/27/2023 2:52 PM



testim ony offers nom ore cla rity onthis point:

STA TE: O fficer,did you a sk whetherthedefenda ntha d a FO ID
or a C C L ?

C R U Z : Y es, a nd he sa id no.

STA TE: H e sa id notowha t?

C R U Z : N otothe C C L a nd tothe FO ID . (Supp.3 R . 6 3 ).

Insum , boththe officers testified tha tH a rvey did notpossess a C C L . This wa s

thetota lity oftheSta te’sevidenceonthela ck oflicensureelem ent.Theexcha nge

betweenthe officers a nd H a rvey fa ils toshow tha tH a rvey ha d notbeenissued

a va lid C C L ; itm erely spea k s tohis la ck ofpossessionofa C C L whenhe wa s

a rrested.A sJusticePucinsk ipointed outbelow indissent,tha twa snotsufficient

toca rry the Sta te’s burden:

W hena m a n’s liberty interestis a tsta k e, thelea stthesta tecould
doisgeta qua lified exhibitentered a sevidenceorpersontotestify
tha tthe defenda ntdid notpossess a C oncea led C a rry L icense.

Peoplev. H a rvey, 2 0 2 2 IL A pp(1 st) 2 1 1 2 4 2 -U , ¶ 2 3 (Pucinsk i, J. dissenting).

A s noted a bove, the Sta te ha s dem onstra ted inother ca ses its a bility to

provetha ta defenda ntha snotbeenissued a va lid firea rm licensewithcom petent

docum enta ry evidencefrom theISP da ta ba se. See, e.g., B eck , 2 0 1 9 IL A pp(1 st)

1 6 1 6 2 6 , ¶ 1 0 ; D iggins, 2 0 1 6 IL A pp(1 st) 1 4 2 0 8 8 , ¶ ¶ 6 -7 ; B ell, 2 0 1 8 IL A pp(1 st)

1 5 3 3 7 3 , ¶ 6 ; B rown, 2 0 1 8 IL A pp(1 st) 1 6 0 9 2 4 , ¶ 4 ; Crowder, 2 0 1 8 IL A pp(1 st)

1 6 1 2 2 6 , ¶ 1 2 ; Cox, 2 0 1 7 IL A pp(1 st) 1 5 1 5 3 6 , ¶ ¶ 2 1 -2 2 . Fa iling todosoa m ounts

toa “shortcut” tha t“m a k estheca selook sla p-da sha nd isinconsistentwith[the]

com m itm enttoproofbeyond a rea sona bledoubt.” H a rvey,2 0 2 2 IL A pp(1 st) 2 1 1 2 4 2 -

U , ¶ 2 3 (Pucinsk i, J. dissenting).

H a rvey a ck nowledgestha tsevera l Illinoisdecisionssuggesttha ttheSta te
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ca nsa tisfy the la ck oflicensure elem entm erely by showing tha tthedefenda nt

did notpossess a FO ID ora C C L a tthetim eofhis a rrest, ortha tthedefenda nt

fa iled toa ffirm a tively produce sucha license. SeePeoplev. G ra nt, 2 0 1 4 IL A pp

(1 st) 1 0 0 1 7 4 -B , ¶ 3 0 (rejecting a rgum enttha tSta te ha d toa ffirm a tively prove

tha tdefenda ntha d notbeenissued a va lid FO ID : “The la w inIllinois does not

requiretheSta tetoprovea nega tivea nd wedeclinetodosointhisca se.”);People

v.H enderson,2 0 1 3 IL A pp(1 st) 1 1 3 2 9 4 ,¶ 3 6 (rem a ndingforsentencingonA U U W

convictionba sed on“defenda nt’sa ck nowledg[m enttoofficers] tha thedid notha ve

a FO ID ca rd onhis persona tthe tim e ofthe offense”); Peoplev. A k ins, 2 0 1 4 IL

A pp (1 st) 0 9 3 4 1 8 -B , ¶ 1 2 (cha ra cteriz ing the cha rged versionof A U U W a s

“predica ted upona defenda nt’sina bilitytoproducea va lid FO ID ca rd”) (em pha sis

a dded).

Totheextenttha tG ra ntholdstha ttheSta teneverha stoprovea nega tive,

tha tpla inly is notthe ca se. See, e.g., Peoplev. Euba nk s, 2 0 1 9 IL 1 2 3 5 2 5 , ¶ 8 8

(“Esta blishing a viola tionof[fa ilure toreporta na utoa ccidentca using dea th]

necessa rily requirestheSta tetoprovea nega tive:theSta tem ustprovetha tthe

defenda ntdid notreporttheoffensewithinha lfa nhour.”). N ordothesedecisions

a dequa tely contend with express sta tutory la ngua ge tha tdefines the FO ID or

C C L licensure elem entby requiring the Sta te toprove tha ta na ccused ha s not

“beenissued a currently va lid” FO ID orC C L .See7 2 0 IL C S 5 /2 4 -1 .6 (a )(1 ),(3 )(A -5 ),

(3 )(C );7 2 0 IL C S 5 /2 4 -1 (a )(1 0 )(iv).Fina lly,thesedecisionsdonotaddressthisCourt’s

finding inH olm es tha tthe sa lientquestionis whether the defenda ntha s been

issued a license,notwhetherhepossessesonea tthetim eofhisa rrest. 2 4 1 Ill.2 d

a t5 2 1 -2 2 .

A ccordingly,H a rveyrespectfully a sk stha tthisC ourtreversehisconviction
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forU U W wheretheSta tefa iled toprovetha theha d notbeenissued a currently

va lid C C L .

C. Alternatively, the State failed to prove the corpus delicti of the
offense, where the only evidence that Harvey lacked a valid
concealed carry license was his own statement.

IfthisC ourtconcludestha ttheofficers’testim ony rega rdingH a rvey’sone-

word a dm issiontha thedid notpossess a C C L wa s enoughtosa tisfy thela ck of

licensureelem entofU U W , hisconvictionstill m ustfa ll underthecorpusdelicti

rule. For the Sta te fa iled tointroduce a ny independentevidence tocorrobora te

H a rvey’s a lleged a dm ission.

Proofofa noffenserequiresproofoftwoconcepts:(1 ) tha ta crim eoccurred;

a nd (2 ) tha titwa s com m itted by the personcha rged. Peoplev. M cKown, 2 0 2 2

IL 1 2 7 6 8 3 , ¶ 4 5 ; Peoplev. Sa rgent, 2 3 9 Ill.2 d 1 6 6 , 1 8 7 (2 0 1 0 ); Peoplev. Cloutier,

1 5 6 Ill.2 d 4 8 3 , 5 0 3 (1 9 9 3 ). The first of these concepts, i.e., the “fa ct of a

tra nsgression,” isk nowna sthecorpusdelicti(L a tinfor“bodyofthecrim e”).B la ck ’s

L a w D ictiona ry 3 6 9 (8 th ed. 2 0 0 4 ).“[P]roofofthe corpus delictim a y notrest

exclusivelyona defendant’sextrajudicialconfession,adm ission,orothersta tem ent.”

Sa rgent,2 3 9 Ill.2 d a t1 8 3 .W herea defenda nt’sa dm issionispartoftheprosecution’s

evidence ofthe corpus delicti, “the prosecutionm usta lsoa dduce corrobora ting

evidenceindependentofa defenda nt’sownsta tem ent.” Cloutier, 1 5 6 Ill.2 d a t5 0 3 ;

see a lsoPeople v. L a ra , 2 0 1 2 IL 1 1 2 3 7 0 , ¶ 1 7 . Ifthe defenda nt’s confessionis

corrobora ted,then“thecorrobora ting evidencem a y beconsidered togetherwith

theconfessiontodeterm inewhetherthecrim e,and thefactthedefendantcom m itted

it, ha ve beenprovenbeyond a rea sona ble doubt.” Sa rgent, 2 3 9 Ill.2 d a t1 8 3 . If

thedefenda nt’sconfessionisnotcorrobora ted withindependentevidence,however,

“a convictionba sed onthe confessionca nnotbe susta ined.” Id. See a lsoPeople
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v. W illingha m , 8 9 Ill.2 d 3 5 2 , 3 5 8 -3 5 9 (1 9 8 2 ) (“Itis a xiom a tic tha t, inorder for

a convictionba sed ona confessionto be susta ined, the confessionm ust be

corrobora ted.”).

W hiletheindependentevidencecorrobora tingthea dm issionneed not,by

itself,provethecrim ebeyond a rea sona bledoubt,tha tevidencem usttend toconfirm

thedefenda nt’sconfession.Cloutier,1 5 6 Ill.2 d a t5 0 3 ;seea lsoPeoplev.W illia m s,

3 1 7 Ill.A pp.3 d 9 4 5 , 9 5 4 (2 0 0 0 )(theindependentevidenceneed notm irrorevery

deta il ofthe confession, butitm usttend tostrengthenthe confession); People

v. R ivera , 2 0 1 1 IL A pp (2 d) 0 9 1 0 6 0 , ¶ 4 1 (“[T]he Sta te’s independentevidence

m ustinspire beliefinthe defenda nt’s confession.”). The independentevidence

m ustbea na lyz ed,“notwitha neyetowhetherittended tobuttresstheconfession

a s a whole, butwhether itesta blished or tended toesta blishthe specific crim e

cha rged.” Peoplev. W right, 2 8 6 Ill.A pp.3 d 4 5 6 , 4 6 1 (1 stD ist. 1 9 9 6 ).

A sdiscussed a tlengtha bove,thecha rged levied a ga instH a rvey required

theSta tetoprove, intera lia , tha theha d notbeenissued a va lid C C L . 4 3 0 IL C S

6 6 /1 0 (c)(2 ) (a llowing a C C L holdertok eepa loa ded, concea led firea rm a bouthis

personwithina vehicle); A guila r, 2 0 1 3 IL 1 1 2 1 1 6 ,¶ ¶ 1 9 -2 1 (findinga ca tegorica l

ba nonfirea rm possessionunconstitutiona l). H ere,theonly evidenceintroduced

by the Sta te rega rding the C C L elem entofthe offense, whether H a rvey la ck ed

a C C L ,wa shisa lleged sta tem enttothea rresting officers. (Supp.3 R . 5 3 ). O fficer

B a ciu testified tha the a sk ed H a rvey whether he “ha d a FO ID or a C C L ,” a nd

H a rvey a nswered no,m ea ning he“did notpossesseitherone.” (Supp.3 R . 5 3 -5 4 ).

O fficer C ruz testified tothe sa m e excha nge, sta ting tha t, whena sk ed whether

he“ha d a FO ID ora C C L ,” H a rvey “sa id no.” (Supp.3 R .6 3 ).Thosebitsoftestim ony

constitute the entirety ofthe Sta te’s proofwith rega rd toa nessentia l elem ent
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oftheoffensea s,a sidefrom hisone-word a dm ission,therewa ssim ply noevidence

evenhinting tha tH a rvey ha d notbeenissued a va lid C C L .

Thela ck ofa va lid C C L a m ounted tothedispositivefa cttha tha d theca pa city

toturnH a rvey’s conductfrom lega l toillega l. R a m irez , 2 0 2 3 IL 1 2 8 1 2 3 , ¶ 2 6

(“A sta tutetha tcrim ina liz esthek nowing possessionofa firea rm ,withoutm ore,

would runa foul ofthesecond a m endm ent.”) (citing B ruen). B eca usepossession

ofa firea rm inpublicispresum ptively protected by theC onstitution, B ruen, 1 4 2

S.C t. a t2 1 2 6 , the m ere existence ofa guninthe vicinity ofa na ccused ca nnot,

by itself, constitute the corrobora tiontha tsa tisfies the corpus delictirule.

Thus, thereis nothing tocorrobora teH a rvey’s a dm issiontha thedid not

possessa C C L .Them a jority ofthea ppella tecourtbelow concluded tha tH a rvey’s

a dm ission“tha thedid notha vea C C L ” wa ssufficientlycorrobora ted byhis“furtive

m ovem ent” whenthepolicea ctiva ted theem ergencylights:“Thecourtwa sentitled

tofind tha ta nindividua l witha C C L would notha vebeha ved inthis m a nner.”

H a rvey, 2 0 2 2 IL A pp(1 st) 2 1 1 2 4 2 -U , ¶ 1 8 .Evenifwea ssum etha tthem ovem ent

a ttributed toH a rvey duringthetra fficstopsuggeststha thewa spla cingthegun

undernea ththeva n’sconsole,tha tdoesnothingtosupportthenotiontha theha d

notbeenissued a va lid C C L . Inother words, the “furtive m ovem ent” a scribed

toH a rvey is sim ply the a ctofpla cing one’s gunina concea led pla ce whenthe

police a re a pproa ching. Itis entirely rea sona ble for a pa ssenger ina ca r who

possesses a firea rm , lega lly or otherwise, toensure tha tthe wea ponis stowed

a wa ybeforeintera ctingwithpolice.Certainly,itisprefera blefora llpa rtiesinvolved

for the individua l todisa rm him selfbefore intera cting with la w enforcem ent,

rega rdlessofwhetherornotheha sbeenissued a va lid C C L .A nd a ga in,thefurtive

m ovem entm a y lend itselftoproving tha tH a rvey ha d constructive possession
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oftherecovered wea pon, butitdoes nothing tom a k e itm ore lik ely tha the ha d

notbeenissued a va lid C C L .

L a stly,thisca seisdistinguisha blefrom G ra nt,2 0 1 4 IL A pp(1 st) 1 0 0 1 7 4 – B ,

¶ ¶ 2 5 -2 6 ,wherethea ppella tecourta ffirm ed a defenda nt’sconvictionupona corpus

delicticha llenge,findingtherewa ssufficientevidencethedefenda ntdid notha ve

a currently va lid FO ID ca rd. A lthoughtheSta teinG ra ntrelied prim a rily onthe

defenda nt’sa dm issiontothea rresting officertha thedid notha vea FO ID ca rd,

the a ppella te courtheld tha t“there wa s corrobora ting evidence a pa rtfrom the

defenda nt’s a dm ission,” including tha tthe defenda ntfled whenthe officers

a pproa ched, indica ting consciousness ofguilt. Id . a t¶ ¶ 2 9 -3 3 . A lso, since the

defenda ntsta ted tha theha d purcha sed thegunfor$ 7 5 from a “cra ck hea d” three

m onths priortohisa rrest, thea ppella tecourtconcluded tha t“theillega l origin

oftheguncerta inly could berega rded by thetrieroffa cta sevidencecorrobora ting

thedefenda nt’ssta tem enttha thedid notpossessa va lid FO ID ca rd whenhewa s

a rrested[.]” Id . a t¶ 3 2 .

U nlik e G ra nt, inthis ca se, there wa s sim ply noevidence tocorrobora te

H a rvey’s sta tem ent— H a rvey did nottry toflee from police a ta ny point, he

coopera ted with them throughout, a nd there wa s noevidence wha tsoever tha t

thefirea rm ha d a nillega lorigin.Thus,sincetheSta tefa iled entirely tocorrobora te

H a rvey’s sta tem entwith independentevidence, itdid notesta blish the corpus

delictiofthe cha rged offense. A ccordingly, this C ourtshould reverse H a rvey’s

convictionfor unla wful use ofa wea pon.
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CONCLUSION

Fortheforegoingreasons,A nthonyH arvey,D efendant-A ppellant,respectfully

requests tha tthis C ourtreverse his convictionfor unla wful use ofa wea pon.

R espectfully subm itted,

D O U G L A S R . H O FF
D eputy D efender

PH IL IP D . PA Y N E
A ssista ntA ppella te D efender
O ffice ofthe Sta te A ppella te D efender
FirstJudicia l D istrict
2 0 3 N . L a Sa lle St., 2 4 th Floor
C hica go, IL 6 0 6 0 1
(3 1 2 ) 8 1 4 -5 4 7 2
1 stdistrict.eserve@ osa d.sta te.il.us

C O U N SEL FO R D EFEN D A N T-A PPEL L A N T
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N o. 1 2 9 3 5 7

IN TH E

SU PR EM E C O U R T O FIL L IN O IS
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

PEO PL E O FTH E STA TE O F
IL L IN O IS,

Pla intiff-A ppellee,

-vs-

A N TH O N Y H A R V EY ,

D efenda nt-A ppella nt.

)
)
)
)
)
)
)
)
)
)
)

A ppea l from the A ppella te C ourtof
Illinois, N o. 1 -2 1 -1 2 4 2 .

There ona ppea l from the C ircuit
C ourtofC ook C ounty, Illinois , N o.
2 1 1 1 9 1 7 2 1 0 1 .

H onora ble
R obertK uz a s,
Judge Presiding.

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

NOTICE AND PROOF OF SERVICE

M r. K wa m e R a oul, A ttorney G enera l, 1 0 0 W . R a ndolph St., 1 2 th Floor, C hica go,
IL 6 0 6 0 1 , eserve.crim ina la ppea ls@ ila g.gov;

M s. K im berly M . Foxx, Sta te’s A ttorney, C ook C ounty Sta te’s A ttorney O ffice,
3 0 0 D a ley C enter, C hica go, IL 6 0 6 0 2 , eserve.crim ina la ppea ls@ cook countyil.gov;

M r. A nthony H a rvey, 2 0 1 M a sonA venue, C hica go, IL 6 0 6 4 4

U nderpena ltiesa sprovided byla w pursuanttoSection1 -1 0 9 oftheC odeofC ivilProcedure,
theundersigned certifies tha tthesta tem ents setforthinthis instrum enta retruea nd
correct. O nSeptem ber2 7 , 2 0 2 3 , theB riefa nd A rgum entwa sfiled withtheC lerk ofthe
Suprem eC ourtofIllinoisusing thecourt’selectronicfiling system inthea bove-entitled
ca use.U pona ccepta nceofthefilingfrom thisC ourt,personsna m ed a bovewithidentified
em a il a ddresses will be served using the court’s electronic filing system a nd one copy
isbeing m a iled totheD efenda nt-A ppella ntina nenvelopedeposited ina U .S. m a il box
inC hica go, Illinois, withproper posta ge prepa id. A dditiona lly, uponits a ccepta nce by
thecourt’selectronicfiling system , theundersigned will send 1 3 copiesoftheB riefa nd
A rgum enttothe C lerk ofthe a bove C ourt.

/s/ Erik a R om a n
L EG A L SEC R ETA R Y
O ffice ofthe Sta te A ppella te D efender
2 0 3 N . L a Sa lle St., 2 4 th Floor
C hica go, IL 6 0 6 0 1
(3 1 2 ) 8 1 4 -5 4 7 2
Service via em a il is a ccepted a t
1 stdistrict.eserve@ osa d.sta te.il.us
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