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II. NATURE OF THE CASE

This case involves a recreational vehicle (“RV”) that Buyers purchased in April
2014 from Seller. Following discovery of a water leak issue in June, 2014, Seller promptly
repaired the issue. When a separate water leak issue was discovered in the RV in July,
2014, Buyers elected to have Seller repair the issue and brought the RV back to Seller for
repair. Seller transported the RV to the manufacturer in August, 2014 for repair. While
those repairs were still pending completion, Buyers attempted to revoke acceptance and
cancel the purchase with Seller. Buyers filed this suit.

Seller moved for summary judgment, which the trial court granted on multiple
grounds. Buyers appealed, and the Second District affirmed the Trial Court’s decision on
every issue. One of these issues involved the interpretation of Section 2-608 of the Illinois
Commercial Code (810 ILCS 5/2-608), and more specifically, the statutory interpretation
of Subsection 2-608(1)(b). Buyers appealed to this Court, arguing the Trial Court’s and
Second District’s interpretations of Section 2-608(1)(b) are incorrect.

III. ISSUES PRESENTED FOR REVIEW

Whether a buyer who has already elected the remedy of repair may revoke
acceptance under Subsection 2-608(1)(b) of the Illinois Commercial Code (810 ILCS 5/2-
608(1)(b)) (“UCC”) during the pendency of said repairs.

IV. STATEMENT OF JURISDICTION

Jurisdiction exists under Supreme Court Rule 315 because on January 31, 2019, this

Court granted Plaintiffs’ Petition for Leave to Appeal.
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V. APPLICABLE STATUTES

810 ILCS 5/2-608

Sec. 2-608. Revocation of acceptance in whole or in part.

(1) The buyer may revoke his acceptance of a lot or commercial unit whose
nonconformity substantially impairs its value to him if he has accepted it

(a) on the reasonable assumption that its non-conformity would be cured
and it has not been seasonably cured; or

(b) without discovery of such non-conformity if his acceptance was
reasonably induced either by the difficulty of discovery before acceptance
or by the seller’s assurances.

(2) Revocation of acceptance must occur within a reasonable time after the buyer
discovers or should have discovered the ground for it and before any substantial
change in condition of the goods which is not caused by their own defects. It is not
effective until the buyer notifies the seller of it.

(3) A buyer who so revokes has the same rights and duties with regard to the goods
involved as if he had rejected them.

810 ILCS 5/2-508

Sec. 2-508. Cure by seller of improper tender or delivery; replacement.

(1) Where any tender or delivery by the seller is rejected because non-conforming
and the time for performance has not yet expired, the seller may seasonably notify
the buyer of his intention to cure and may then within the contract time make a
conforming delivery.

(2) Where the buyer rejects a non-conforming tender which the seller had
reasonable grounds to believe would be acceptable with or without money
allowance the seller may if he seasonably notifies the buyer have a further
reasonable time to substitute a conforming tender.

V1. STATEMENT OF FACTS

A. Parties and Purchase
This case involves the purchase of a new 2014 Palomino RV trailer (“RV”’) which

Buyers, Kimberly Accettura and Adam Wozniak (hereinafter referred to as “Buyers”)
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purchased from Seller, Vacationland, Inc. (hereinafter referred to as “Seller”), on April 19,
2014 for $26,000.25. (C 6-34, 235-236). A walkthrough of the RV occurred on April 25,
2014 and the Buyers took possession and control of the RV on May 3, 2014. Id. Following
discovery of a water leak issue in June, 2014, Seller promptly repaired the issue. (C 235-
236). When a separate issue was discovered in the RV in July, 2014, Buyers agreed to
allow Seller to repair the RV and brought it to Seller for said repairs. (Wozniak Dep., 17:2-
18:20; C 237-238). Seller transported the RV to its manufacturer in August, 2014 for repair.
(Wozniak Dep., 18:13-20; C 238). Prior to completion of those repairs, on or about August
2, 2014, Buyers attempted to revoke acceptance and cancel the contract. (Wozniak Dep.,
21:12-22:13; C 238-39). On or about September 23, 2014, the RV had been returned to
Seller from the manufacturer, was repaired, and was ready for pickup. (Wozniak Dep.,
28:14-29:22; C 240). On or about September 28, 2014, Buyers sent a written revocation of
acceptance of the RV. (C 25; V A - 20). Buyers never saw or inspected the RV after they
dropped it off for repair with Seller at the end of July, 2014. (Wozniak Dep., 20:11-18; C
238; Accettura Dep., 35:19-36:2; C 265).
B. First Issue and Repair

Buyer Wozniak testified to observing water or leaking issues related to the
emergency exit window in June, 2014, which allegedly caused pooling of water on one of
the bunk beds in the RV. (Wozniak Dep. 8:6-9:6; C 235). Buyer Wozniak contacted Seller,
who diagnosed the leak as an issue with the emergency exit release, conducted testing, and
repaired it. (Wozniak Dep. 9:9-11:4, C 235-236). Seller did not charge Buyers for its repair
work. (Id.) Buyer Accettura testified that Seller satisfactorily repaired the problems with

the emergency exit window of the RV. (Accettura Dep., 30:6-31:22, C 264).
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C. Second Issue and Repair

On July 3, 2014, Buyers took the RV on a trip to Traverse City, Michigan.
(Wozniak Dep., 11:5-13:22, ; C 236). Buyer Wozniak testified that during a rainstorm on
the trip, the RV experienced significant leakage in the dinette, resulting in visible water on
the windowsill and warping of the banquette. (/d.) Importantly, Buyer Wozniak admitted
this was a new and different problem from the emergency exit release leak that was
previously repaired by Seller. (/d.) While towing the RV home from that trip, the electrical
system allegedly ceased functioning. (Wozniak Dep. 15:4-26; C 237). Buyers brought the
RV back to Seller on or about July 14, 2014 and requested repair of the vehicle by Seller
or the manufacturer. (Wozniak Dep., 17:2-18:20; C 237-238).
D. Seller Works to Cure the Alleged Defect

Seller inspected the vehicle and advised Buyers that it could not perform the
required repair in-house and the RV needed to be sent to the manufacturer for repair
pursuant to the RV’s warranty. (Wozniak Dep., 18:13-20; C 238). The manufacturer picked
up the RV from Seller for repair on or about August 4, 2014 according to Buyers’ property
appraiser. (C 15-24). Seller advised Buyer Wozniak it could not give a specific timeline
for how long the manufacturer would take to repair the RV. (Wozniak Dep., 17:1-19:9; C
237-238).

Buyers testified that, after they dropped off the RV, on or about July 14, 2014, they
never again personally saw, viewed, or inspected the RV. (Wozniak Dep., 20:11-18; C
238). Buyers also admitted that they never viewed the RV after the repairs were completed
and have no knowledge as to whether the repairs were satisfactorily made. (Wozniak Dep.,

20:11-18; C 238, Accettura Dep., 35:19-36:2; C 265).
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E. Revocation of Acceptance

While the RV was out for repair, Buyer Wozniak testified he verbally revoked the
contract by or before August 2, 2014 due to the amount of damage to the RV, the timing
of the repair, and the ability to service the RV. (Wozniak Dep., 21:12-22:13; C 238-39).

On September 23, 2014, Seller, through Mark Eschenbacher, advised Buyers that
the RV had been returned from the manufacturer, was repaired, and was ready for pickup.
(Wozniak Dep., 28:14-29:22; C 240).

On September 28, 2014, attorney Dmitry Feofanov sent a letter on behalf of Buyers
to Seller revoking acceptance of the RV. (C 25).

F. Procedural History

Buyers sued Seller, alleging the following counts: I — Revocation of Acceptance
Under the Magnuson-Moss Warranty Act; II — Breach of Implied Warranty of
Merchantability Under the Magnuson-Moss Warranty Act; III — Revocation of Acceptance
Under the Illinois Commercial Code; and, IV — Action to Recover the Price Under the
Illinois Commercial Code. (C 8-13).

On February 10, 2017, the Trial Court granted summary judgment in favor of Seller
on all counts. (C 312-316). In a written order, the Court held that Buyers’ revocation
“sometime before August 2, 2014” was not a reasonable amount of time for Seller to cure
the July, 2014 defect. (C 315).

On February 27, 2017, Buyers brought a Motion to Reconsider, and on July 5, 2017,
the Trial Court issued another Order, reversing its grant of summary judgment as to Count
IIT (Revocation of Acceptance and Cancellation of Contract Under Sections 2-608 and 2-

711(1) of the Illinois Commercial Code) and Count IV (Commercial Code: Action to

10
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Recover the Price Under 2-711(1)). (C 325-340, 418-424). The Trial Court held that it did
not consider the substantial impairment standard under Section 2-608 when it ruled on
Defendant-Seller’s Motion for Summary Judgment. (C 423-424).

On August 1, 2017, Seller brought its own Motion to Reconsider, and the trial court
again reversed itself in a written order and opinion, granting summary judgment in favor
of Seller on all four (4) counts of the Complaint. (C 425-442, 487-488). The Trial Court
held that a reasonable opportunity to cure is a threshold requirement for all attempts to
revoke and that a buyer cannot revoke — regardless of the degree of impairment to the goods
— unless a reasonable opportunity to cure is provided. (C 487-488). Since Buyers failed to
provide a reasonable opportunity to cure, as a matter of law, summary judgment was
granted in favor of Seller on all four (4) counts of the Complaint. (C 487-488). The Trial
Court further held that any arguments raised in Buyers’ Cross Motion to Reconsider were
untimely and impermissible under Section 2-1203 of the Illinois Code of Civil Procedure,
as they were raised thirty (30) days after the final July 5, 2017 order. (C 487-488).

In their appeal to the Second District Appellate Court (“Second District”), Buyers
raised the following issues: (1) whether ““cure” is a threshold requirement under 8§10 ILCS
5/2-608(1)(b); (2) whether “cure” and “repair” are the same; (3) whether the Trial Court
failed to apply the proper standard of review when it found that Buyers refused a reasonable
opportunity to cure because the issue of reasonableness of time should have been an issue
of fact; (4) whether the Trial Court applied the wrong legal standards of reasonableness,
including applying standards from Illinois Lemon Law; and (5) whether the Trial Court

erred in striking Buyers’ Cross-Motion to Reconsider under 735 ILCS 5/2-1203.

11
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The Second District affirmed the Trial Court on every issue. (Second District
Opinion, V A - 1-12). Buyers appeal on the following singular issue: whether a buyer who
has already elected the remedy of repair may revoke acceptance under Subsection 2-
608(1)(b) of the Illinois Commercial Code (810 ILCS 5/2-608(1)(b)) (“UCC”) during the
pendency of said repairs. (Petition for Leave to Appeal, V A - 13-31).

VII. STANDARD OF REVIEW

The standard of review for questions of statutory interpretation is de novo. Taylor
v. Pekin Insurance Co., 231 111. 2d 390, 395 (2008).

The grant of summary judgment is reviewed de novo. loerger v. Halverson
Construction Co., Inc., 232 1l1. 2d 196, 201 (2008).

VIII. SUMMARY OF THE ARGUMENT

The Trial Court and Second District properly held that a buyer who elects the
remedy of repair cannot reasonably revoke acceptance only two weeks after electing that
remedy. Those holdings properly incorporated a Seller’s right to cure from Section 2-508
of the UCC into Subsection 2-608(1)(b) of the UCC.

Buyers forfeited their argument that “repair” is not contemplated by the term “cure”
in the UCC by failing to raise it in their Petition. Additionally, the term “cure” in the UCC
encompasses the term “repair.”

There is a split of authority nationwide on the issue of whether a seller has a right
to cure under Subsection 2-608(1)(b). The notion that the Trial Court and Second District
adopted a minority position in their holdings is incorrect.

Principles of statutory interpretation, including the Official Comments of Section
2-608, support a seller’s right to cure in the context of revocation of acceptance. Other

legislation also supports this interpretation. This Court should affirm the Second District.

12
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IX. ARGUMENT
A, BUYERS FORFEITED ARGUMENT “A” RAISED IN THEIR BRIEF BY FAILING TO

RAISE IT IN THEIR PETITION FOR LEAVE TO APPEAL AS REQUIRED BY ILLINOIS

SUPREME COURT RULE 315(C)(3)

Buyers petitioned this Court for leave to appeal to decide the issue of whether the
Second District properly interpreted Section 2-608 of the Illinois Commercial Code. (See
PLA at 5-6.) Supreme Court Rule 315(c)(3) requires that petitions for leave to appeal
contain a “statement of the points relied upon for reversal of the judgment of the Appellate
Court.” 210 III. 2d R. 315(c)(3). If a party fails to raise an issue in its petition for leave to
appeal, it may be deemed a forfeiture of that issue. See MD FElectrical Contractors, Inc. v.
Abrams, 228 111.2d 281, 299 (2008); Buenz v. Frontline Transportation Company, 227 111
2d 302, 320 (2008); Central lllinois Light Co. v. Home Insurance Co. 213 111. 2d 141, 152
(2004).

The rule that a petitioner’s failure to raise an issue in its petition for leave to appeal
can result in a forfeiture of that issue is not new. Forfeiture in the context of Rule 315 has
been utilized by the Supreme Court in many cases. Sullivan v. Edward Hospital, 209 1l1.
2d 100, 124-25 (2004) (utilizing the term “waiver” instead of “forfeiture” but still deciding
against addressing an issue based upon the fact that a petitioner did not raise the issue in
the “points relied upon for reversal” section of its petition for leave to appeal); McCarty,
223 I11. 2d 109, 122 (2006) (“the failure to raise an issue in a petition for leave to appeal
results in the forfeiture of that issue”); City of Naperville v. Watson, 175 1l1. 2d 399, 406
(1997) (refusing to address an issue not presented in the “points relied upon for reversal”

section of a petition for leave to appeal); Deal v. Byford, 127 1ll. 2d 192, 200 (1989)

(“[i]ssues not presented in the petition for leave to appeal are not properly before the
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court”); Dineen v. City of Chicago, 125 Ill. 2d 248, 265 (1988) (same).

Nowhere in the Petition for Leave to Appeal do Buyers raise the issue that the
Second District erred when it held that “repair” was the appropriate “cure” in this case.
(Second District Op. at q 34.) “By failing to raise the issue in its petition for leave to appeal
[petitioner] has forfeited that issue in this court. That [petitioner] later raised the issue in
its brief does not cure the forfeiture.” Buenz, 227 111.2d at 320-21. Buyers’ failure to raise
this issue constitutes a forfeiture of that issue.

B. ALTERNATIVELY, “CURE” AND “ATTEMPTS AT ADJUSTMENT” UNDER THE UCC
ENCOMPASS REPAIR

Should the Court find Buyers did not forfeit this argument, it is still not a basis for
reversal. As pointed out by Buyers, one would think the issue of cure would hardly ever
arise, because, as commentators have noted, “[a] reading of the cases indicates that most
buyers allow, or even desire, an opportunity to cure by the seller before resorting to the
more drastic act of revocation.” Bowen v. Foust, 925 S.W2d 211,215, n.6 (Mo. App. 1996).
Buyers fail to acknowledge that in this case, allowing Seller the opportunity to cure is
precisely what they did. Buyers elected their remedy of returning the RV to Seller for
repairs. It was only while Seller was performing the repairs requested by Buyers that
Buyers decided to change course and attempt to revoke their acceptance.

Sellers’ argument that “cure” is not necessarily the same as “repair” is misleading.
(Sellers’ Brief at 11-15.) Whether the repair provided by Seller was a “cure” contemplated
by Illinois law or the UCC does not ultimately affect whether Subsection 2-608(1)(b)
should be interpreted to allow seller a right to cure before revocation of acceptance. There
was no finding by the Trial Court or Second District that the “cure” by way of repair offered

by Seller and requested by Buyer was improper. The Second District distinguished the
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authority cited by Buyers on this issue in finding that not only was the RV capable of repair,
but it had already been repaired before Buyers’ attorney sent the letter “confirming”
revocation before Buyers filed suit. (Second District Op. at § 34.) Both courts held that the
Buyers’ failure to allow Seller to provide any cure was the dispositive issue.

Buyer misconstrues Seller’s argument on this issue. The record is clear that Seller
never argued that “cure” always means “repair” as asserted by Buyers. (Sellers’ Brief at
12). Seller’s argument has always been that cure and attempts at adjustment encompass
repair. (C 469). Illinois courts have repeatedly stated that repairs and adjustments are
sufficient to “cure” any nonconformity under the Uniform Commercial Code. “Under the
UCC, the buyer must allow the seller time to cure before invoking revocation of
acceptance.” Belfour v. Schaumberg Auto, 306 Ill.App.3d 234, 242 (2d Dist. 1999)
(citing Collum, 6 111. App. 3d 317,285 N.E.2d 532). “Thus, courts will resort to revocation
of acceptance only after attempts at adjustment have failed.” Belfour, 306 Ill. App. 3d at
242 (citing 810 ILCS Ann. 5/2--608(1)(a), Committee Comments--1992, at 380 (Smith-
Hurd 1993)).

Buyers’ quoted language from Belfour and Gorman v. Saf-T-Mate, Inc. is taken out
of context. (Sellers’ Brief at 13). Buyers quote the Belfour court’s statement that “tendering
another substantially similar vehicle is a proper cure because that is what the law requires.”
Belfour, 306 Ill. App. 3d at 242. In Belfour, replacement was the only available cure
because the vehicle at issue was determined to be a “total loss” after inspection and was
not capable of repair. Id. at 236. In Gorman, the Northern District of Indiana determined
that under the Section 2310(e) of the Magnuson Moss Warranty Act, “cure” meant repair,

replacement or refund and held that the opportunity to cure did not extend to claimed

15

SUBMITTED - 4643342 - Mary Gaertner - 4/10/2019 3:10 PM



124285

consequential damages, such as personal injuries. Gorman v. Saf-T-Mate, Inc., 513 F.
Supp. 1028, 1034 (N.D.Ind. 1981). In a footnote and as dicta, the court distinguished the
term “cure” under Section 2310(e) of the Magnuson Moss Warranty Act from the term
“cure” under Section 2-508 of the UCC, noting that “cure” in that section of the UCC meant
the seller had an opportunity “to replace a nonconforming tender if the buyer rejects and
the time for performance has not passed.” Id. at 1034, n.7. There is no authority presented
by Buyers that “cure” mandates replacement or to support their argument that Illinois
distinguishes between “major” and “minor” defects.

These arguments are, in fact, contrary to Illinois law. In Belfour, the court stated
that “courts will resort to revocation of acceptance only after attempts at adjustment have
failed.” Belfour v. Schaumberg Auto, 306 111.App.3d 234, 242, 713 N.E.2d 1233 (2nd Dist.
1999). All applicable Illinois law stands for the principle that a seller is entitled to attempt
to repair a nonconformity. A replacement is not automatically required. Buyers’ repeated
attempts to argue otherwise are baseless and should be rejected. Indeed, the commentary
to Section 2-608 of the Illinois Uniform Commercial Code clearly states “cure” anticipates
“attempts at adjustment.” 810 ILCS 5/2-608 Commentary at (4) and (5).

Other jurisdictions have found that “cure” encompasses attempts to repair.
See Guerdon Indus., Inc. v. Gentry, 531 So. 2d 1202 (Miss. 1988) (finding right to cure not
unlimited in case where seller made ten attempts to repair a mobile home's defects in a
five-month period); Malkamaki v. Sea Ray Boats, Inc., 411 F. Supp. 2d 737, 745 (N.D.
Ohio 2005) (“[u]nder both the UCC and Magnuson-Moss, [seller] must be given a
reasonable opportunity to repair the alleged defect”); Head v. Phillips Camper Sales &

Rental, Inc., 234 Mich. App. 94, 105-106 (1st Dist. 1999) (acknowledging that repair
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attempts constitute one method of “cure” under the UCC); Gappelberg v. Landrum, 666
S.W.2d 88, 89 (1984) (“[t]he right of the seller to cure by repair or replacement clearly
exists in instances of rejection”).

There is no basis for Buyers’ arguments that a nonconforming product can only be
“cured” by offering a replacement. This would lead to an absurd result, with a buyer having
the right to request replacement of a new vehicle for something as minor as a scratch. The
UCC requires that sellers be granted an opportunity to “‘cure” which means “attempts at
adjustment.” 810 ILCS 5/2-608 Commentary at (4) and (5). Therefore, the term “cure”
encompassed Seller’s right to repair the RV in this case.

C. THE LOWER COURTS CORRECTLY HELD THAT WHERE A BUYER REQUESTS
REPAIR AS ITS CURE AND SELLER AGREES REPAIR, BUYER CANNOT REVOKE ITS
ACCEPTANCE WITHOUT PROVIDING SELLER A REASONABLE OPPORTUNITY TO
CURE.

As the Second District stated on page 11 of its Opinion, “the record clearly
establishes that on July 14, 2014, plaintiffs asked defendant to cure the defects discovered
during their trip to Michigan and defendant offered plaintiffs a proper cure.” (Second
District Opinion at § 41, V A - 11). The Second District went on to state that “Plaintiffs
revoked acceptance about two weeks later, knowing that the RV was going to the
manufacturer to be repaired under warranty. (/d.) Thus, the material facts are undisputed
and all reasonable minds would agree that plaintiffs failed to allow defendant a reasonable
time to cure before their purported revocation, as a matter of law” and hence, “the trial
court properly determined that revocation was improper” and “properly granted summary
judgment in defendant’s favor....” (Id.)

These findings by the Second District are the lynchpin of Seller’s argument. Seller

offered, and Buyers accepted, the repair of the RV as their cure. Both Seller and the
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manufacturer expended time and resources toward those repairs in reliance on that
agreement. Then, instead of honoring that agreement, Buyers changed course midstream.
Only two weeks later, Buyers then attempted to revoke their acceptance of the RV while it
was still out for repair with the manufacturer. Ultimately, Buyers have shifted the focus of
their position from their bargain with Seller electing the repair remedy to a statutory
interpretation argument under Subsections 2-608(1)(a) and (b) of the UCC.

The issue in this case is narrower and therefore distinguishable from the decisions
cited by Buyers from other jurisdictions. In those decision, the courts held that a seller does
not have an unequivocal right to cure nonconformities prior to revocation under Subsection
2-608(1)(b). The distinction in this case is that Buyers had already elected to have Seller
make repairs only two weeks prior to wrongfully revoking acceptance. The issue is whether
a buyer who already agreed to have seller perform repairs can reasonably revoke
acceptance while the seller is performing those repairs in a good faith effort to cure. The
Second District found that, consistent with prior Illinois law, a buyer cannot exert the
remedy of revocation of acceptance when it has already exercised the remedy of seeking a
cure from the seller. (Second District Op. at 41, V A - 11).

(1) A SPLIT OF AUTHORITY EXISTS ON WHETHER A SELLER HAS A RIGHT TO CURE
UNDER SUBSECTION 2-608(1)(B)

This appeal solely pertains to Count III of Buyers’ Complaint by challenging the
Second District’s statutory interpretation of Subsection 2-608(1)(b) of the UCC. Sellers
argue that Subsection 2-608(1)(b) does not require a buyer to allow a seller a reasonable
opportunity to cure before revoking acceptance. This challenge hinges on Sellers’ assertion
that the Second District’s ruling adopted a minority interpretation of Subsection 2-

608(1)(b). That assertion is incorrect. Buyers’ authority has become the minority view in
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the last 19 years, or at the very least, there is a split of authority nationwide on this issue.
According to White and Summers, “until recent years, most courts held the right to cure in
Section 2-508 did not apply in ‘revocation cases.’” Bowen v. Foust, 925 S.W.2d 211, 215,

n.6 (Mo. App. 1996) (quoting Vol. 1, White and Summers, Uniform Commercial Code

(4th ed. 1995), § 8-5, pp. 466-67. Proponents of that approach argue this was intended by
the UCC’s drafters and the act of acceptance draws the line where the right to cure ends.
Id. However, newer case law and commentary show an increased willingness to allow the
seller to cure after acceptance and before allowing the buyer the right to revoke. Id.

This newer approach stresses the UCC intended cure to be “a remedy which should
be carefully cultivated and developed by the courts” because it “offers the possibility of
conforming the law to reasonable expectations and of thwarting the chiseler who seeks to

escape from a bad bargain” White & Summers, Uniform Commercial Code (2d ed), § 8-4,

p. 322. White and Summers conclude that a seller should have recourse to the relief
afforded by subdivision (2) of section 2-508 of the Uniform Commercial Code as long as
it can establish that it had reasonable grounds, tested objectively, for its belief that the
goods would be accepted. (/d. at p 321.) It goes without saying that the test of
reasonableness, in this context, must encompass the concepts of “good faith” and
“commercial standards of fair dealing” which permeate the code. (/d., citing Uniform
Commercial Code, § 1-201; §§ 1-203, 2-103(1)(b)). Thus, courts have held that if
revocation had been effective, Section 2-508 of the UCC applies to revocation cases and a
seller has a right to seasonably cure a defective tender under the guidelines of good faith
and observance of reasonable commercial standards and good dealing.

Indeed, the more recent trend is that a seller has a right to cure nonconformities

19

SUBMITTED - 4643342 - Mary Gaertner - 4/10/2019 3:10 PM



124285

prior to revocation under subsection 2-608(1)(b). A respectable number of courts (and
probably a majority of the commentators) have concluded that a seller has the
same right to cure upon revocation that he would have after rejection. Sebart, Rejection,
revocation, and cure under article 2 of the uniform commercial code: Some modest
proposals, 84 Northwestern U L R 375 (1990), pp 392-398, 425-428. (citing A.F.L. Falck,
S.PA. v. E. A. Karay Co., 639 F. Supp. 314 (S.D.N.Y. 1986); Fitzner Pontiac-Buick-
Cadillac, Inc. v. Smith, 523 So. 2d 324 (Miss. 1988); Oberg v. Phillips, 615 P.2d 1022
(Okla. Ct. App. 1980); Palmisciano v. Tarbox Motors, Inc., 39 U.C.C. Rep. Serv.
(Callaghan) 146 (R.I. Super. 1984); Hillman, Keeping the Deal Together After Material
Breach -- Common Law Mitigation Rules, the UCC, and the Restatement (Second) of
Contracts, 47 U. COLO. L. REV. 553, 586-87 (1976); Travalio, The UCC's Three “R's”:
Rejection, Revocation and (the Seller’s) Right to Cure, 53 U. CIN. L. REV. 931, 976-81
(1984); Whaley, Tender, Acceptance, Rejection and Revocation -- The UCC's "TARR"
Baby, 24 DRAKE L. REV. 52, 75-76 (1974).

Courts in New York, Oklahoma, Mississippi, New Jersey, Arkansas, Connecticut,
Nevada, Hawaii, and the Eighth Circuit have all granted or acknowledged a seller’s right
in this regard. See, e.g. Ayanru v. General Motors Acceptance Corp., 495 N.Y.S.2d 1018,
1022-23 (1985) (stating seller has a right to seasonably cure any nonconformities in the
revocation context, and “the requirement of good faith is a two-way street”); Oberg v.
Phillips, 615 P.2d 1022, 1026 (Okla. App. 1980) (recognizing in the revocation context, a
seller has a right to seasonably cure unknown defects under Sections 2-608(1)(a) and 2-
508 of the UCC); Morris v. Inside Outside, Inc., 185 So. 3d 413, 417-18 (Miss. 2016) (prior

to filing suit, buyer must provide notice to the seller of revocation of acceptance and afford
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seller a reasonable opportunity to cure previously undiscovered defects); Cuesta v. Classic
Wheels, Inc., 358 N.J.Super. 512, 518-19 (N.J.Sup.Ct. 2003) (incorporating Section 2-508
into Subsection 2-608(1)(b) analysis to find seller has a right to cure in revocation context);
Pedco, Inc. v. Ergo-Tech, Inc., 40 U.C.C. Rep. Serv. 2d 472, 475 (Ark. Ct. App. 1999)
(stating that seller has a right to cure before an effective revocation of acceptance may
occur) (citing Rhode v. Kremer, 280 Ark. 136 (1983); Conte v. Dwan Lincoln-Mercury,
Inc., 172 Conn. 112, 122 (1976) (incorporating Section 2-508 into Section 2-608(1)(b)
analysis to find seller has a right to attempt to cure defects in automobile); Waddell v.
LV.RV. Inc., 122 Nev. 15, 23 (2006) (seller of nonconforming goods must generally
receive an opportunity to cure the nonconformity before buyer may revoke his acceptance);
SCD RMA, LLC v. Farsighted Enters., Inc., 591 F.Supp. 2d 1131, 1138 (D. Haw. 2008)
(the buyer is generally given time after discovery of a defect to attempt to have the
seller cure the defect); Ford Motor Credit Co. v. Harper, 671 F.2d 1117, 1124 (8th Cir.
1982) (buyer’s obligation to act in good faith requires affording the seller a reasonable
opportunity to cure any defect in the goods before revocation of acceptance).

As the Southern District of New York put it:

Although a seller’s right to cure following revocation is not explicitly

established by the UCC, numerous courts, having considered the language

of the Code and the general policy of minimizing economic waste that is a

principle concern of the UCC, have concluded that the right

to cure provided by section 2-508 properly applies in a rejection

situation. See Pronti v. DML of Elmira, Inc., 103 A.D.2d 916, 917, 478

N.Y.S.2d 156, 157 (3d Dep’t 1984); Hole v. General Motors Corp., 83

A.D.2d 715, 717, 442 N.Y.S.2d 638, 640 (3d Dep’t 1981); see also 4.F.L.

Falck, 639 F. Supp. at 317, 322, Fitzner Pontiac-Buick-Cadillac, Inc. v.

Smith, 523 So. 2d 324, 327-28 (Miss. 1988); Palmisciano v. Tarbox

Motors, Inc., 39 U.C.C. Rep. Serv. 146, 150-51 (Callaghan) (R.I. Super.

1984); Oberg v. Phillips, 615 P2d 1022, 1026 (Okla. Ct. App.

1980); Bartus v. Riccardi, 55 Misc. 2d 3, 6, 284 N.Y.S.2d 222, 224 (Utica
City Ct. 1967). Similarly, numerous commentators persuasively have

21

SUBMITTED - 4643342 - Mary Gaertner - 4/10/2019 3:10 PM



124285

argued that section 2-508’s right to cure appropriately applies in cases
where a buyer has revoked its acceptance of non-conforming goods. See,
e.g., John A. Sebert, Jr., Rejection, Revocation, and Cure Under Article 2
of the Uniform Commercial Code: Some Modest Proposals, 84 Nw. U.L.
Rev. 375, 392-93 (1990) (“There is no viable policy basis for making the
right to cure after revocation less extensive than that existing after
rejection”); Gregory M. Travalio, The UCC's Three “R’s”: Rejection,
Revocation and (The Seller’s) Right to Cure, 53 Cin. L. Rev. 931, 977-78
(1984) (“there are strong policy reasons why a seller’s right to cure should
not be confined to instances where a buyer rejects”); Robert A.
Hillman, Keeping the Deal Together After Material Breach - Common Law
Mitigation Rules, the UCC, and the Restatement (Second) of
Contracts, 57 U. Colo. L. Rev. 553, 587 (1976) (“A distinction between
rejection and revocation of acceptance situations with respect to whether
the seller should be permitted to cure is difficult to justify. If section 2-
508 is applicable in rejection cases it should be applicable in revocation
cases.”). Finally, although the UCC does not explicitly provide that the right
to cure granted in section 2-508 is available following revocation of
acceptance, no provision of the Code specifically denies the seller such an
opportunity. Thus, the Court does not find persuasive those cases holding
that a seller is not entitled to cure following acceptance and revocation by a
buyer. See Fleet Maintenance, Inc. v. Burke Energy Midwest Corp., 11
Kan. App. 2d 523, 728 P.2d 408 (Kan. Ct. App. 1986); American Honda
Motor Co. v. Boyd,475 So. 2d 835 (Ala. 1985); Gappelberg .
Landrum, 666 S.W.2d 88 (Tex. 1984); Jensen v. Seigel Mobile Homes
Group, 105 Idaho 189, 668 P.2d 65 (Idaho 1983); Bonebrake v. Cox, 499
F.2d 951 (8th Cir. 1974).

Clark Oil Trading Co. v. Amerada Hess Trading Co., 90 Civ. 1856 (PKL), 1993 U.S. Dist.
LEXIS 10801, at *43-46 (S.D.N.Y. 1993).

Compared to the cases cited by Sellers, the weight of authority in jurisdictions
outside of Illinois would best be classified as a “split” rather than a majority versus a
minority. The more recent trend established by the case law shows an increased willingness
by courts to allow a seller to cure after acceptance and before allowing the buyer to exercise

the right to revoke. Vol. 1, White and Summers, Uniform Commercial Code (4th ed. 1995),

§ 8-5, pp. 466-67. Therefore, the assertion that Illinois adopted a minority position on this

issue is incorrect.
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Additionally, there are policy reasons for extending a seller’s right to cure to the
revocation context, including: minimization of economic waste, the improvement of
uniformity, and the reduction in the costs of bargaining over the existence and scope of the
right to cure. See Head v. Phillips Camper Sales & Rental, Inc., 234 Mich. App. 94, 105
(1998) (citing Foss, The seller's right to cure when the buyer revokes acceptance: Erase
the line in the sand, 16 S 1 U L J 1 (1991), pp 1-17; Sebart, Rejection, revocation, and
cure under article 2 of the uniform commercial code: Some modest proposals, 84
Northwestern U L R 375 (1990), pp 392-398, 425-428).

In fact, holding that a seller has no right to cure upon revocation runs directly
counter to all the policies that justify making it more difficult to revoke than reject, because
denying a seller the right to cure after revocation tends to make revocation easier than
rejection. Sebart, Rejection, revocation, and cure under article 2 of the uniform commercial
code: Some modest proposals, 84 Northwestern U L R 375 (1990), pp 392-93. There is no
viable policy basis for making the right to cure revocation less extensive than that existing
after rejection. Id.

(2) PRINCIPLES OF STATUTORY INTERPRETATION SUPPORT A SELLER’S RIGHT TO
CURE UNDER SUBSECTION 2-608(1)(B).

There is clearly a split of authority across the country regarding the reasonable
interpretation of Subsection 2-608(1)(b). The prior “majority view” has more recently
given way to other interpretations which read in a seller’s right to cure in the context of
revocation. (See discussion supra Argument C(1)). If a court determines that a rule is
susceptible to more than one reasonable interpretation, it may consider the committee
comments, the reason and necessity for the rule, and the purpose to be served by

it. Friedman v. Thorson, 303 Ill. App. 3d 131, 135 (1st Dist. 1999). This Court has looked
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to the UCC comment explanations in discerning legislative intent. See MidAmerica Bank,
FESB v. Charter One Bank, FSB, 232 Ill. 2d 560, 570 (2009); Razor v. Hyundai Motor
America, 222 111. 2d 75, 87, (2006); Brandt v. Boston Scientific Corp., 204 1l1. 2d 640, 647
(2003). “Courts may assume that the legislature adopted the legislation with the same intent
evidenced by the official comments unless the language in the adopting statute
unambiguously indicates the contrary.” Tompkins State Park v. Niles, 127 111.2d 209, 229
(1989). Additionally, the UCC imposes duties of good faith, commercial reasonableness,
and a duty to mitigate damages on any cause of action that arises pursuant to its provisions.
American Nat’l Bank & Trust Co. v. Weyerhaeuser Co., 692 F.2d 455, 468 (7th Cir. 1982).
The right to attempt a cure corresponds with the duty to mitigate damages. Id.; Magnum
Press Automation, Inc. v. Thomas & Betts Corp.,325 Il App. 3d 613, 622 (4th Dist. 2001).

Comment 4 to Section 2-608 states courts will resort to revocation of acceptance
only after attempts of adjustment have failed. See 810 ILCS Ann. 5/2-608, Committee
Comments-1992, at 380 (Smith-Hurd 1993). The parties are in agreement that if Section
2-608 of the UCC is applicable, this case falls under Subsection 2-608(1)(b) because
Buyers did not discover the issue until after acceptance. Buyers assert that Subsection
(I1)(a) presupposes a right to cure while Subsection (1)(b) does not. Although Subsection
2-608(1)(b) does not contain the terms “cured” or “seasonably cured,” those terms are not
dispositive on the issue of whether a seller’s right to cure can be read in to Subsection
(1)(b). Further evidence of intent should be read from the Official Committee Comments
for Section 2-608. Committee Comment 4 states:

4. Subsection (2) requires notification of revocation of acceptance within a

reasonable time after discovery of the grounds for such revocation. Since

this remedy will be generally resorted to only after attempts at
adjustment have failed, the reasonable time period should extend in most
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cases beyond the time in which notification of breach must be given, beyond

the time for discovery of non-conformity after acceptance and beyond the

time for rejection after tender. The parties may by their agreement limit the

time for notification under this section, but the same sanctions and

considerations apply to such agreements as are discussed in the comment

on manner and effect of rightful rejection.
810 ILCS 5/2-608 Committee Comments-1992, at 380 (Smith-Hurd 1993) (emphasis
added). Notably, this language applies to Subsection (2) and does not specifically refer to
subsections (1)(a) or (1)(b), but refers to “attempts at adjustment” in the context of
revocation of acceptance generally. Id.

In contrast, Committee Comment 3 states, in relevant part:

3. “Assurances” by the seller under paragraph (b) of subsection (1) can

rest as well in the circumstances or in the contract as in explicit language

used at the time of delivery * * * *
810 ILCS 5/2-608 Committee Comments-1992, at 380 (Smith-Hurd 1993) (emphasis
added). Committee Comment 3 makes a very specific reference to subsection (1)(b) when
discussing “Assurances” under Section 2-608. Comment 4 does not make the same specific
reference, limiting it to only “attempts at adjustment” generally. Had the drafters intended
Comment 4 to only apply to a specific subsection, they would have limited the Comment’s
application as they did in Comment 3. The logical conclusion to draw is that Comment 4
is applicable to revocation generally under Section 2-608, which includes Subsection
(1)(b). Therefore, the proper interpretation is that the remedy of revocation of acceptance
will be resorted to only after attempts at adjustment have failed.

Additional support for the interpretation that a seller has a right to cure under
Subsection 2-608(1)(b) can be found in Committee Comment 5 to Section 2-608. Comment

5 states:

5. The content of the notice under subsection (2) is to be determined in this
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case as in others by considerations of good faith, prevention of surprise,
and reasonable adjustment. More will generally be necessary than the
mere notification of breach required under the preceding section. On the
other hand the requirements of the section on waiver of buyer’s objections
do not apply here. The fact that quick notification of trouble is desirable
affords good ground for being slow to bind a buyer by his first statement.
Following the general policy of this Article, the requirements of the content
of notification are less stringent in the case of a non-merchant buyer.

810 ILCS 5/2-608 Committee Comments-1992, at 380 (Smith-Hurd 1993) (emphasis
added). Again, this comment refers to “reasonable adjustment.” Id. It also refers to
“prevention of surprise” and “good faith,” which are applicable in this case considering
that Buyers attempted to revoke their acceptance two (2) weeks after electing to have Seller
repair the RV and during the time the RV was actually being repaired. Viewing the statute
in the context of the Committee Comments, the duty of good faith, and the duty of
commercial reasonableness, there is ample support for the interpretation that a seller has a
right to cure under 2-608(1)(b).

Section 2-608(3) also incorporates the buyer’s “duty” to permit the seller to cure,
as provided in the basic cure provision of Section 2-508. The provision states: “[a] buyer
who so revokes has the same rights and duties with regard to the goods involved as if he
had rejected them.” 810 ILCS 5/2-608(3). Although Subsection 2-608(3) is not explained
in the comments, the drafters clearly intended to incorporate Section 2-508 by their use of
“rejection” in the statutory language. One of those duties under Section 2-508 is granting
seller the right to cure. 810 ILCS 5/2-508. Therefore, the lower courts properly found that
the Section 2-508 right to cure is incorporated into Subsection 2-608(1)(b).

The Second District properly interpreted Subsection 2-608(1)(b) in this case. The
Court applied language from Comment 4 to Section 2-608, which states “courts will resort

to revocation of acceptance only after attempts at adjustment have failed.” The Second
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District reassessed its prior holdings in Belfour v. Schaumburg Auto, 306 Il1. App. 3d 234,
241-42 (2d Dist. 1999) (holding that “[u]nder the UCC, the buyer must allow the seller
time to cure before invoking revocation of acceptance” (citing Collum v. Fred Tuch Buick,
6 IIl. App. 3d 317 (1972)), and Mydlach v. DaimlerChrysler Corp., 226 11l. 2d 307, 327
(2007) (holding that “[r]evocation of acceptance is a form of equitable relief). The Second
District properly assessed that authority in determining the trial court properly found that
Buyers’ revocation of acceptance was improper as a matter of law under section 2-
608(1)(b).

Finally, Buyers’ argument that there is a distinction between Subsections 2-
608(1)(a) and (b) is belied by the facts underlying this Court’s holding in Belfour. Belfour,
306 Ill.App.3d at 236-37. In Belfour, the new vehicle was purchased in January, 1991 and
the defect was not discovered until May, 1992 at the earliest. Id. If Buyers’ argument
attempting to distinguish between Subsections 608(1)(a) and (b) were correct, the Belfour
court should have held that since the defect was not discovered until after acceptance, the
seller did not have a right to cure under Subsection 2-608(1)(b). The court did not make
that distinction. /d. at 241-42. The court unequivocally held that a buyer must allow the
seller time to cure before revoking revocation of acceptance. Id. That is the law in Illinois.
1d. As here, the Belfour court did not apply a different standard under Subsection 608(1)(b)
notwithstanding the fact that the defect was discovered after acceptance of the vehicle. /d.
This Court should interpret the statute in the context of Illinois precedent, the Committee
Comments to Section 2-608, the duties of good faith and commercial reasonableness that
permeate the Code, and find that a seller has a right to cure by repair under Subsection 2-

608(1)(b).
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(3) OTHER STATUTES SUPPORT A SELLER’S RIGHT TO CURE UNDER SUBSECTION 2-
608(1)(B).

While not directly at issue in this appeal, Section 2310(e) of the Magnuson Moss
Warranty Act (15 USC § 2310(e)) (“MMWA”) and Section 3(b) of the New Vehicle Buyer
Protection Act (815 ILCS 380/3(b) (West 2016)) (“Act”) support the lower courts’
interpretations of Subsection 2-608(1)(a) of the UCC. In its Opinion, the Second District
referred to the Act when construing the language of Section 2310(e) of the MMWA.. (App.
Opinion at q 29.) Similarly, Section 2-608(1)(b) is related to Section 2310(e) of the
MMWA and the Section 3(b) of the Act, because both apply to “similar persons, things, or
relationships.” Id. at 424 (quoting 2B Norman J. Singer, Sutherland on Statutory
Construction § 53.03, at 233 (5th ed. 1992)). When interpreting a statute, it is appropriate
and common for courts to refer to another statute by analogy. McNamee v. Federated
Equipment & Supply Co., 181 11l. 2d 415, 424 (1998). Here, the MMWA, the Act, and the
UCC address buyers and sellers of goods, specifically new motor vehicles, and the rights
and remedies available to those parties if those goods fail to conform. See, e.g., 15 USC
815 § 2310(e); ILCS 380/3(b) (West 2016); 810 ILCS 5/2-608. Thus, this Court may refer
to the MMWA and the Act in its interpretation of Section 2-608(1)(a) of the UCC.

Section 2310(e) of the Magnuson-Moss Warranty Act reads: “[n]o action *** may
be brought under subsection (d) *** under any written or implied warranty or service
contract *** unless the [warrantor] *** is afforded a reasonable opportunity to cure such
failure to comply.” Magnuson-Moss Warranty Act, 15 U.S.C. § 2310(e) (2012)). Illinois
courts have applied Section 2310(e) in finding no action for damages can be brought under
the Magnuson-Moss Warranty Act unless the warrantor is afforded a reasonable

opportunity to cure the failure before revoking acceptance and suing. Belfour, 306 I11. App.
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3d at 241-42. The Magnuson-Moss Warranty Act explicitly requires that the seller under a
warranty or service contract must be provided with a “reasonable opportunity to cure.” 15
USC § 2310(e).

Section 3(b) of the New Vehicle Buyer Protection Act also provides guidance:

“A presumption that a reasonable number of attempts have been undertaken

to conform a new vehicle to its express warranties shall arise where, within

the statutory warranty period,

(1) the same nonconformity has been subject to repair by the seller,

its agents or authorized dealers during the statutory warranty period,
4 or more times, and such nonconformity continues to exist; or

(2) the vehicle has been out of service by reason of repair of

nonconformities for a total of 30 or more business days during the

statutory warranty period.”
815 ILCS 380/3(b) (West 2016) (emphasis added). Section 380/3(b) of the Illinois New
Vehicle Buyer Protection Act (“Act”) clearly provides that four (4) or more repair attempts
are a reasonable number of attempts, or if the vehicle is out of service by reason of repair
for thirty (30) or more business days, only then are additional remedies, such as a new
vehicle or full refund of the purchase price, required. See 815 ILCS 380/3 (b)(1) and (2).

As the Second District held, both the MMWA and the Act address buyers and

sellers of new motor vehicles and the remedies available to buyers when vehicles fail to
conform. (Ap. Opinion at 9 29.) Viewed in that context and within the framework of this
case, Section 2-608 also addresses those topics. A finding by the Court that Subsection 2-
608(1)(b) does not provide the seller a right to cure would render the MMWA and Act

provisions enacted by the legislature meaningless. As this Court has stated:

“[e]ven when there is an apparent conflict between statutes, they must be
construed in harmony if reasonably possible.” 1010 Lake Shore Ass’n v.
Deutsche Bank Nat'l Trust Co., 2015 IL 118372, § 37 (citing Knolls
Condominium Ass’n v. Harms, 202 I11. 2d 450, 459, 781 N.E.2d 261, 269
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Ill. Dec. 464 (2002)); see also Barragan v. Casco Design Corp. 216 111. 2d
435, 441-42, 837 N.E2d 16, 297 1Ill. Dec. 236 (2005) (“Where
two statutes are allegedly in conflict, a court has a duty to interpret the
statutes in a manner that avoids an inconsistency and gives effect to both
statutes, where such an interpretation is reasonably possible.”). In other
words, before declaring two statutes to be in conflict, “[w]e must presume
that several statutes relating to the same subject *** are governed
by one spirit and a single policy, and that the legislature intended the several
statutes to be consistent and harmonious.” Uldrych v. VHS of lllinois, Inc.,
239 111. 2d 532, 540 (2011).

Cassidy v. China Vitamins, LLC, 2018 IL 122873, § 25. This Court should interpret
Subsection 2-608(1)(b) so as to give effect to the provisions of the MMWA and the Act.
15 USC 815 § 2310(e); ILCS 380/3(b) (West 2016); 810 ILCS 5/608. Otherwise, a buyer
would have rights under the more general revocation of acceptance provisions of the UCC
that the legislature did not intend or grant to those same buyers under the MMWA and the
Act. 15 USC 815 § 2310(e); ILCS 380/3(b) (West 2016); 810 ILCS 5/2-608.

(4) THE PRECEDENT CITED BY BUYERS IS DISTINGUISHABLE

Buyers cite to Economy Folding Box Corp. v. Anchor Frozen Foods Corp., 515
F.3d 718, 721 (7th Cir. 2008) for the proposition that cure is not a threshold issue under
Section 2-608(1)(b) of the UCC. The Economy case is distinguishable for a number of
reasons.

First, the Economy court held that plaintiff forfeited the argument that it had a right
to cure any defects before defendant could lawfully reject the goods or cancel the contract
by failing to argue it at the trial court level. Id. at 721. The Economy court held that because
plaintiff did not challenge the district court’s conclusion that there is no right to cure under
810 ILCS 5/2-608, plaintiff waived its cure argument. Id. at 722. Due to forfeiture of the

Section 2-608 argument, the Seventh Circuit did not squarely address the issue of whether
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there is a distinction between the right to cure under subsections (a) and (b). Id at 721-22.
Therefore, there is no holding on point for this Court to apply from the Economy case.

Second, the Economy court noted the trial court did not make a finding whether the
defect in the goods was curable or whether plaintiff had an opportunity to cure. Id. The
Seventh Circuit never reached the basis for the trial court’s finding that there is no
dispositive Illinois case on the issue because it already held that argument was forfeited.
Id. For whatever reason, it appears the trial court in Economy did not consider the Belfour
v. Schaumberg Auto and Sorce v. Naperville Jeep Eagle cases. Belfour v. Schaumberg
Auto, 306 Ill. App. 234, 241 (2d Dist. 1999); 309 Ill. App. 3d 313, 320 (2d Dist. 1999).
However, Seller contends, and it appears the Trial Court would agree, that these cases are
still good law in the Second Appellate District, and have not been overturned or
distinguished by any court of this state.

Third, the instant case is different from the majority rule cited by Buyers in
Economy and other cases. In this case, after discovering a nonconforming defect, but prior
to any revocation of acceptance by Buyers: (1) Buyers requested a cure, (2) Seller agreed
to perform that cure, and (3) Buyers purported to revoke acceptance without giving Sellers
areasonable time to perform their agreed-to cure. To that extent, this situation does not fall
squarely under 2-608(1)(b) because instead of revoking their acceptance after discovery of
a non-conformity, Buyers requested Sellers repair the RV and elected the remedy of repair.
Id. Sellers agreed to repair the RV. Id. Although there may not be an enumerated right to
cure under section 2-608(1)(b), by coming to an agreement with Sellers for that remedy
instead of revocation of acceptance, Buyers were bound to allow a reasonable time for that

cure. Belfour v. Schaumberg Auto, 306 1ll.App.3d 234, 242, 713 N.E.2d 1233 (2d Dist.
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1999).

In the Michigan Appellate Court case cited by Buyers, Head v. Phillips Camper
Sales & Rental, 593 N.W.2d 595, 600-01 (Mich. App. 1999), which bears no precedential
value on this matter, the court refers to Comment 4 of the Michigan UCC, stating:

A seller’s attempts to repair are not, however, irrelevant to a determination

whether a buyer rightfully revoked acceptance under § 2-608(1)(b). The

uncertainty inherent in the substantial impairment standard encourages the

buyer to allow the seller to repair rather than risk paying damages for

wrongful revocation. See MCL 440.2608; MSA 19.2608, Official

Comment 4.
Head v. Phillips Camper Sales & Rental, 593 N.W.2d 595, 601 (Mich. App. 1999). In the
instant case, the record is clear that Buyers requested and permitted Sellers to repair rather
than risk paying damages for wrongful revocation. (Wozniak Dep., 17:2-18:20; C 237-
238). It is the subsequent agreement between Buyers and Seller which created the Seller’s
right to cure and mandated that Sellers be given a reasonable time and number of attempts
to cure. 810 ILCS 5/2-608; see also Belfour v. Schaumberg Auto, 306 1. App.3d 234, 242
(2d Dist. 1999). The Trial Court and Second District were correct in finding that after the
parties agreed to cure the defect(s), Buyers did not provide Seller a reasonable time to

perform that cure before purportedly revoking their acceptance.

X. CONCLUSION

For the foregoing reasons, Defendant, VACATIONLAND, INC., respectfully
requests that this Honorable Court affirm the Appellate Court on Count III of Plaintiffs’

Complaint.
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2018 IL App (2d) 170972
No. 2-17-0972
Opinion filed September 28, 2018

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT
KIMBERLY ACCETTURA and ) Appeal from the Circuit Court
ADAM WOZNIAK, ) of Kane County.
)
Plaintiffs-Appellants, )
) No. 14-CH-1467
V. )
)
VACATIONLAND, INC., ) Honorable
) David R. Akemann,
Defendant-Appellee. ) Judge, Presiding.

JUSTICE McLAREN delivered the judgment of the court, with opinion.
Justices Birkett and Spence concurred in the judgment and opinion.

OPINION
q1 This case involves an allegedly defective recreational vehicle (RV) purchased by
plaintiffs, Kimberly Accettura and Adam Wozniak, from defendant, Vacationland, Inc.
Plaintiffs’ complaint alleged revocation of acceptance and breach of implied warrant of
merchantability and sought to recover the purchase price. The trial court granted summary
judgment in favor of defendant. Plaintiffs argue that the trial court erred because (1) whether
defendant had a reasonable opportunity to cure is a disputed issue of material fact, (2) the
standards of the New Vehicle Buyer Protection Act (Act) (815 ILCS 380/1 et seq. (West 2016))
do not define “reasonableness” for claims that do not involve the Act, (3) defendant failed to

establish its satisfaction of section 2-508(2) of the Uniform Commercial Code (UCC) (810 ILCS

V A - 001
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5/2-508(2) (West 2016)), (4) an opportunity to cure is not a prerequisite for a claim under section
2-608(1)(b) of the UCC (810 ILCS 5/2-608(1)(b) (West 2016)), and (5) the trial court relied on
section 2-1203 of the Code of Civil Procedure (Code) (735 ILCS 5/2-1203 (West 2016)) in
striking their cross-motion to reconsider. For the following reasons, we affirm.

92 I. BACKGROUND

13 On April 19, 2014, plaintiffs bought the RV, a new 2014 Palomino trailer, from
defendant for $26,000.25. On April 25, 2014, plaintiffs took possession of the RV. In June
2014, plaintiffs discovered water leaking into the RV from the emergency-exit window.
Plaintiffs brought the RV to defendant for repair; defendant repaired the RV to plaintiffs’
satisfaction, at no charge.

94  In July 2014, during a trip to Michigan, plaintiffs discovered a different leak in the RV.
During a rainstorm, water leaked into the dinette area, damaging the walls and causing electrical
failure. Plaintiffs brought the RV to defendant for repair on July 14, 2014. Defendant told
plaintiffs that the RV needed to be sent to the manufacturer for repair. Defendant told Wozniak
that it could not estimate how long the manufacturer would take to repair the RV. On August 2,
2014, Wozniak verbally revoked acceptance of the RV. The manufacturer had the RV in repair
from approximately August 4 through September 23, 2014. On September 28, 2014, plaintiffs’
attorney sent defendant a letter revoking acceptance of the RV.

95 A. Complaint

96  On October 29, 2014, plaintiffs filed a four-count complaint against defendant, alleging
the following. Since they purchased the RV, it had experienced numerous mechanical problems,
including (a) water leakage through a defective emergency-exit window, (b) water leakage
through a defective dinette window, (c) water leakage into a paneled wall, (d) an inoperative

electrical system, (e) and “generally massive water leaks,” which “have the potential of causing

.
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mold and serious health issues.” Further, these “defects cannot be repaired. The [RV] was in
repair for almost the entire summer of 2014, and still has not been repaired properly. *** Prior
to filing this suit, Plaintiff’s [sic] revoked their acceptance of the RV and canceled their contract.
*** Defendant refused to return Plaintiffs’ money.”

97  Plaintiffs sought damages under the following theories: revocation of acceptance,
pursuant to section 2310(d) of the Magnuson-Moss Warranty Act (Magnuson-Moss Act) (15
U.S.C. § 2310(d) (2012)), breach of implied warranty of merchantability, pursuant to section
2310(d) of the Magnuson-Moss Act; and revocation of acceptance and cancellation of contract,
under sections 2-608(1)(b) and 2-711(1) of the UCC (810 ILCS 5/2-608(1)(b), 2-711(1) (West
2016)). They also sought to recover the purchase price, under section 2-711(1) of the UCC.
Plaintiffs attached the following documents to their complaint: (1) the first page of the parties’
contract for the sale of the RV, (2) an alleged expert’s report regarding water leakage and mold,
(3) the letter to defendant purporting to confirm the revocation of acceptance, and (4) rental rates
for a 23-foot trailer.

98 B. Motion for Summary Judgment

19 On November 14, 2016, defendant filed a motion for summary judgment pursuant to
section 2-1005 of the Code (735 ILCS 5/2-1005 (West 2016)). Defendant argued that plaintiffs’
failure to give defendant a reasonable opportunity to cure was fatal to their claims, as a matter of
law. Plaintiffs responded that there was a genuine issue of material fact regarding whether the
RV was repaired within a reasonable time. Defendant replied that plaintiffs failed to rebut
material facts set forth in defendant’s motion.

€910 On February 10, 2017, the trial court granted defendant summary judgment on all four

counts of plaintiffs’ complaint. The trial court stated that reasonableness is a question of fact but

V A -003
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that, in this case, the record clearly showed that plaintiffs revoked acceptance sometime before
August 2, 2014, which did not provide a reasonable time for defendant to cure.

11 C. Postjudgment Motions

912  On February 27, 2017, plaintiffs filed a motion to reconsider. On July 5, 2017, the trial
court denied plaintiffs’ motion in part on, counts I and II, and granted it in part, reinstating
counts III and IV, brought under sections 2-608(b)(1) and 2-711(1) of the UCC. The court stated
that, “while the [UCC] anticipated that the seller would be provided with a ‘reasonable
opportunity to cure,” the Court did not consider the substantial impairment standard.”

913 On August 1, 2017, defendant filed a motion to reconsider. On September 6, 2017,
plaintiffs filed a combined response to defendant’s motion and cross-motion to reconsider. On
November 27, 2017, the trial court granted defendant’s motion and struck plaintiffs’ cross-
motion. The trial court determined that “a reasonable opportunity to cure is a threshold
requirement for all attempts to revoke.” The trial court stated, again, that plaintiffs “failed to
provide a reasonable opportunity to cure.” The trial court also stated: “Accordingly, as this court
found originally in its February 10, 2017[,] Order, summary judgment was and is appropriate as
to all counts.”

914 Plaintiffs filed their notice of appeal on November 27, 2017.

915 II. ANALYSIS

916 A. Standard of Review

917 Our review of the trial court’s grant of summary judgment is de novo. Home Insurance
Co. v. Cincinnati Insurance Co., 213 1ll. 2d 307, 315 (2004). “Summary judgment is proper
where, when viewed in the light most favorable to the nonmoving party, the pleadings,
depositions, admissions, and affidavits on file reveal that there is no genuine issue as to any

material fact and that the moving party is entitled to judgment as a matter of law. Id.; see 735

4.
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ILCS 5/2-1005(c) (West 2016). A genuine issue of material fact exists when the material facts
are disputed or when the material facts are undisputed but reasonable persons might draw
different inferences from those undisputed facts. Carney v. Union Pacific R.R. Co., 2016 IL
118984, § 25. “Although summary judgment can aid in the expeditious disposition of a lawsuit,
it remains a drastic means of disposing of litigation and, therefore, should be allowed only where
the right of the moving party is clear and free from doubt.” Williams v. Manchester, 228 1ll. 2d
404, 417 (2008).

918 The movant bears the initial burden of production on a motion for summary judgment.
Williams v. Covenant Medical Center, 316 I1l. App. 3d 682, 689 (2000). A defendant moving for
summary judgment can meet its burden of production either by presenting evidence that, left
unrebutted, would entitle it to judgment as a matter of law or by demonstrating that the plaintiff
will be unable to prove an element of its cause of action. Id. at 688. Until the defendant supplies
facts that would demonstrate its entitlement to judgment as a matter of law, the plaintiff may rely
on the pleadings to create questions of material fact. Id. at 689. However, if the defendant
presents such facts, the burden then shifts to the plaintiff to present some evidence supporting
each element of his cause of action, thereby defining an issue of material fact to be determined at
trial. Id.

919 B. Reasonable Opportunity to Cure

920 Plaintiffs argue that whether defendant had a reasonable opportunity to cure is a disputed
issue of material fact. Defendant contends that the trial court correctly determined that plaintiffs
did not provide defendant with a reasonable opportunity to cure, as a matter of law.

921 Plaintiffs fail to inform us which counts of their complaint this argument addresses.
Counts I and II alleged revocation of acceptance and breach of implied warranty of

merchantability, pursuant to section 2310(d)(1) of the Magnuson-Moss Act. Section 2310(d)(1)

-5-
V A - 005

SUBMITTED - 4643342 - Mary Gaertner - 4/10/2019 3:10 PM



124285

2018 IL App (2d) 170972

allows a consumer to bring suit where he is “damaged by the failure of a supplier, warrantor, or
service contractor to comply with any obligation under this [Act] or under a written warranty,
implied warranty, or service contract.” 15 U.S.C. § 2310(d)(1) (2012). However, “[n]o action
*** may be brought under subsection (d) *** under any written or implied warranty or service
contract *** unless the [warrantor] *** is afforded a reasonable opportunity to cure such failure
to comply.” Id. § 2310(e). The Magnuson-Moss Act does not define “reasonable opportunity to

b

cure.” Rather, it merely prescribes certain requirements with which a plaintiff must comply in
order to recover under section 2310(d).

922 Accordingly, to determine the meaning of “reasonable opportunity to cure,” we look to
state law. See Razor v. Hyundai Motor America, 222 11l. 2d 75, 86 (2006). The UCC does not
define these terms. However, section 3(b) of the Act provides guidance:

“A presumption that a reasonable number of attempts have been undertaken to
conform a new vehicle to its express warranties shall arise where, within the statutory
warranty period,

(1) the same nonconformity has been subject to repair by the seller, its
agents or authorized dealers during the statutory warranty period, 4 or more times,
and such nonconformity continues to exist; or

(2) the vehicle has been out of service by reason of repair of
nonconformities for a total of 30 or more business days during the statutory
warranty period.” 815 ILCS 380/3(b) (West 2016).

923 Typically, reasonableness is a question of fact. See Basselen v. GMC, 341 Ill. App. 3d
278, 283-84 (2003) (citing Magnum Press Automation, Inc. v. Thomas & Betts Corp., 325 1ll.

App. 3d 613, 622 (2001)), overruled on other grounds by Kinkel v. Cingular Wireless, LLC, 223

1. 2d 1 (2006). When more than one inference could be drawn from undisputed facts, a triable

-6-
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issue exists and summary judgment may not be granted. Gordon v. Oak Park School District
No. 97,24 11l. App. 3d 131, 134 (1974). However, where, as here, undisputed facts give rise to a
single inference, summary judgment should be granted. See id. at 135.

924 Here, on defendant’s motion for summary judgment, plaintiffs were obligated to establish
facts that would satisfy their burden of showing that they provided defendant with a reasonable
opportunity to cure. The undisputed facts establish that plaintiffs brought the RV to defendant in
June 2014 because water leaked into the RV from the emergency-exit window. Defendant
repaired this problem to plaintiffs’ satisfaction. In early July 2014, a separate and distinct
problem arose in the RV during a rainstorm; significant water leaked into the dinette area,
causing electrical-system and other problems. Plaintiffs brought the RV to defendant for repair
on July 14, 2014, and revoked acceptance, “sometime before August 2, 2014.”

925 Although a plaintiff need not prove his case at the summary judgment stage, he must
present a factual basis that would arguably entitle him to a judgment at trial. Bruns v. City of
Centralia, 2014 IL 116998, q 12. Mere speculation, conjecture, or guess is insufficient to
survive summary judgment. O’Gorman v. F.H. Paschen, S.N. Nielsen, Inc., 2015 IL App (1st)
133472, 9 82.

926 Here, plaintiffs have failed to point to any authority or facts to support their assertion that
their revocation of acceptance, approximately two weeks after asking defendant to repair the RV,
was reasonable. Rather, the undisputed facts give rise to only one inference: plaintiffs failed to
provide defendant a reasonable opportunity to cure. There is no genuine issue of material fact on
this question. Accordingly, the trial court properly entered summary judgment in defendant’s
favor on counts I and II.

127 C. The Act
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928 Plaintiffs argue that the Act’s standards do not define “reasonableness” for claims that do
not involve the Act. Plaintiffs contend that the trial court erred by using the Act’s language to
determine the meaning of “reasonableness.” We disagree with plaintiffs.
929 When interpreting a statute, it is appropriate and common for courts to refer to another
statute by analogy. McNamee v. Federated Equipment & Supply Co., 181 Ill. 2d 415, 424
(1998). The Act is related to the section of the Magnuson-Moss Act at issue here, because both
apply to “similar persons, things, or relationships.” Id. at 424 (quoting 2B Norman J. Singer,
Sutherland on Statutory Construction § 53.03, at 233 (Sth ed. 1992)). For example, both acts
address buyers and sellers of new motor vehicles and the remedies available to buyers when
vehicles fail to conform. See, e.g., 815 ILCS 380/3(b) (West 2016). Thus, the trial court’s
reference to section 3(b) of the Act, by analogy, was appropriate.
930 D. Section 2-508(2) of the UCC
931 Plaintiffs argue that the trial court erred by entering summary judgment on counts I and
II, because defendant failed to establish its satisfaction of section 2-508(2) of the UCC (810
ILCS 5/2-508(2) (West 2016)).
932 Defendant argues that plaintiffs forfeited this issue because they failed to raise it until
their second motion to reconsider. However, the record indicates that plaintiffs raised this issue
in their initial motion to reconsider and that the trial court considered it. Therefore, plaintiffs’
argument is not forfeited.
933 We begin with the language of section 2-508, which provides:
“Cure by Seller of Improper Tender or Delivery; Replacement. (1) Where any
tender or delivery by the seller is rejected because non-conforming and the time for
performance has not yet expired, the seller may seasonably notify the buyer of his

intention to cure and may then within the contract time make a conforming delivery.

-8-
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(2) Where the buyer rejects a non-conforming tender which the seller had
reasonable grounds to believe would be acceptable with or without money allowance the
seller may if he seasonably notifies the buyer have a further reasonable time to substitute
a conforming tender.” (Emphases added.) Id. § 2-508.

934 Plaintiffs argue that defendant was required to cure by replacing the nonconforming RV
with a new RV, pursuant to section 2-508(2) of the UCC. Plaintiffs cite Belfour v. Schaumburg,
306 Ill. App. 3d 234 (1999), to support their argument. However, in Belfour the defendants were
not able to repair the vehicle, as it “was a total loss.” Id. at 236. In this case, the RV was not a
“total loss”; in fact, it had already been repaired before plaintiffs’ attorney sent the letter
confirming revocation and before plaintiffs filed suit. Therefore, Belfour does not support
plaintiffs’ argument.

935 E. Opportunity to Cure Under UCC Section 2-608(1)(b)

936 Next, plaintiffs argue that the trial court erred by entering summary judgment in
defendant’s favor on counts I and III of their complaint because the trial court improperly
determined that an opportunity to cure is a prerequisite for a claim under section 2-608(1)(b) of
the UCC. Defendant argues that plaintiffs have forfeited this issue because they failed to raise it
in the trial court. However, the record indicates that plaintiffs raised this issue in their initial
motion to reconsider, but only as to count III. Because plaintiffs raise this issue as to count I for
the first time on appeal, the issue is forfeited as to that count. Hytel Group, Inc. v. Butler, 405
1. App. 3d 113, 127 (2010) (arguments raised for the first time on appeal are forfeited). Thus,
we consider plaintiffs’ argument only as to count III.

937 Count III hinges on whether the trial court erred in finding that plaintiffs were required to
provide defendant with an opportunity to cure prior to revoking acceptance. Section 2-608 of the

UCC provides:
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§ 2-608. Revocation of Acceptance in Whole or in Part.
“(1) The buyer may revoke his acceptance of a lot or commercial unit whose non-
conformity substantially impairs its value to him if he has accepted it
(a) on the reasonable assumption that its non-conformity would be cured
and it has not been seasonably cured; or
(b) without discovery of such non-conformity if his acceptance was
reasonably induced either by the difficulty of discovery before acceptance or by
the seller’s assurances.

(2) Revocation of acceptance must occur within a reasonable time after the buyer
discovers or should have discovered the ground for it and before any substantial change
in condition of the goods which is not caused by their own defects. It is not effective
until the buyer notifies the seller of it.

(3) A buyer who so revokes has the same rights and duties with regard to the
goods involved as if he had rejected them.” 810 ILCS 5/2-608 (West 2016).

938 Plaintiff contends that, although section 2-608(1)(a) requires an opportunity to cure,
section 2-608(1)(b) does not. Plaintiff correctly notes that this is an issue of first impression.
939 When interpreting a statute, our primary objective is to ascertain and give effect to the
legislature’s intent. Valfer v. Evanston Northwestern Healthcare, 2016 IL 119220, q 22. The
best indication of the legislature’s intent is the language used in the statute, which must be given
its plain and ordinary meaning. Id.

140 Section 2-608(1)(b) does not specify whether the seller has a right to cure prior to a
proper revocation of acceptance. However, in Belfour, 306 I11. App. 3d at 241, this court rejected
the argument that the seller did not have a right to cure before the buyer revoked acceptance

under section 2-608. Id. We stated that, “[u]nder the UCC, the buyer must allow the seller time

-10 -
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to cure before invoking revocation of acceptance.” Id. (citing Collum v. Fred Tuch Buick, 6 Ill.
App. 3d-317 (1972)). We explained, “courts will resort to revocation of acceptance only after
attempts at adjustment have failed.” Id. at 242 (citing 810 ILCS Ann. 5/2-608(1)(a), Uniform
Commercial Code Comment, at 380 (Smith-Hurd 1993)). We concluded that the buyer’s
revocation of acceptance was improper because the seller had offered a proper cure. Id. In
addition, our supreme court has stated that “[r]evocation of acceptance is a form of equitable
relief.” Mydlach v. DaimlerChrysler Corp., 226 1l1. 2d 307, 327 (2007).

Y41 In this case, the record clearly establishes that on July 14, 2014, plaintiffs asked
defendant to cure the defects discovered during their trip to Michigan and defendant offered
plaintiffs a proper cure. Plaintiffs revoked acceptance about two weeks later, knowing that the
RV was going to the manufacturer to be repaired under the warranty. Thus, the material facts are
undisputed and all reasonable minds would agree that plaintiffs failed to allow defendant a
reasonable time to cure before their purported revocation, as a matter of law. See Carney, 2016
IL 118984, 9 25. Accordingly, the trial court properly determined that plaintiffs’ revocation was
improper under section 2-608(1)(b) of the UCC. Accordingly, the trial court properly granted
summary judgment in defendant’s favor as to count III.

42 F. Plaintiffs’ Cross-Motion to Reconsider

943 Plaintiffs argue that the trial court erred by relying on section 2-1203 of the Code (735
ILCS 2-1203 (West 2016)) in striking their cross-motion to reconsider. We note that we may
affirm on any basis appearing in the record, whether or not the trial court relied on that basis and
even if the trial court’s reasoning was incorrect. Bank of New York v. Langman, 2013 IL App
(2d) 120609, § 31.

944 Here, plaintiffs filed a combined “Response to Defendant’s Motion to Reconsider and

Cross-Motion (Second) to Reconsider.” The trial court stated in its written order that it
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“considered the pleadings and arguments of counsel.” Plaintiffs have failed to provide this court
with a transcript of the hearing. Plaintiffs, as the appellants, had the burden to present a
sufficiently complete record of the proceedings to support their claim of error. See Foutch v.
O’Bryant, 99 1l1. 2d 389, 391 (1984). As such, we presume that “the order entered by the trial
court was in conformity with [the] law and had a sufficient factual basis” Id. at 391-92.

945 III. CONCLUSION

9§46 For the reasons stated, we affirm the judgment of the circuit court of Kane County.

147 Affirmed.
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PRAYER FOR LEAVE TO APPEAL

Petitioners respectfully request leave of this Court to appeal the decision of the

Illinois Appellate Court for the Second District in Accettura et al. v. Vacationland, Inc.,
No. 2-17-0972.
PROCEDURAL HISTORY
The opinion of the Appellate Court was issued on September 28, 2018. A-1.
Petitioners filed a timely petition for rehearing, which was denied on November 27, 2018.
A-13.

STATEMENT OF THE POINTS RELIED UPON FOR
REVERSAL OF THE JUDGMENT OF THE APPELLATE COURT

The issue in this petition is as follows:
The relevant portion of the revocation of acceptance section of the Illinois
Commercial Code (810 ILCS 5/2-608) states:

(1) The buyer may revoke his acceptance of a lot or commercial unit whose non-
conformity substantially impairs its value to him if he has accepted it

(a) on the reasonable assumption that its non-conformity would be cured
and it has not been seasonably cured; or

(b) without discovery of such non-conformity if his acceptance was
reasonably induced either by the difficulty of discovery before acceptance or by
the seller's assurances.

As evident from the language above, subsection (1)(a), by its own language,
presupposes a right to cure. Subsection (1)(b) does not.

This is an issue of the first impression in Illinois.

Below, Plaintiffs argued that Illinois should adopt the majority interpretation of

section (1)(b), consistent with its plain language, that is, that there is no right to cure

under subsection (1)(b), as opposed to subsection (1)(a).

VA-014
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The appellate court disagreed, and adopted the minority interpretation, reading the
right to cure into subsection (1)(b).

As the discussion below will show, most jurisdictions adopt the reading according
to which there is no right to cure. Thus, there is a split between Illinois and, in essence,
the rest of the country.

Plaintiffs maintain that, given this Court's teaching that lower courts should adopt
the majority interpretations of the UCC, and given the fact that the public policy of
Illinois promotes the uniformity in interpretations of the Uniform Commercial Code, the
appellate court should have adopted the majority interpretation of Section 2-608(1)(b).

STATEMENT OF FACTS
(1) Nature of the Case

The issue in this case is the interplay of subsections (1)(a) and (1)(b) of the
revocation of acceptance section of the Illinois Commercial Code (810 ILCS 5/2-608).
At the end of a summer, Plaintiffs revoked their acceptance of an leaky RV, which they
bought at the beginning of the same summer. Plaintiffs argued that the seasonal nature
of the goods made the leaky RV substantially impaired in value to them, given that the
summer (and their time to use the RV) was over. Defendant argued that Plaintiffs did not
give it the right to cure, even though the record shows that, in a mid-summer
conversation with Plaintiffs, Defendant could not give then an estimate when the leak
would be repaired.

Defendants filed a motion for summary judgment, which was granted by the trial
court, based, among others, on the trial court finding that subsection (1)(b) required

Plaintiffs to give Defendant the right to cure.

VA-015
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On appeal, Plaintifts argued that reading the right to cure into the statutory
language that does not mention cure was unwarranted as a matter of textual
interpretation, and is the minority position, urging the appellate court to adopt the
majority position.

The Appellate Court for the Second District, by an opinion issued on September
28, 2018, adopted the minority position. A-1.

(2) Proceedings Below

This case reached the Appellate Court after the trial court granted defendant's

motion for summary judgment, and Plaintiffs filed a timely notice of appeal.
(3) Decision of the Second District

The Second District, in a case of the first impression, adopted the minority
interpretation of subsection of (1)(b), reading into the statutory language the right to cure.
As explained below, the majority interpretation is contra.

ARGUMENT
L Reasons Why This Petition Should Be Granted

This Court, in several opinions, had stated that the Uniform Commercial Code is

an area of the law "in which uniformity and certainty are highly valued." Razorv.

Hyundai Motor America, 222 I11.2d 75, 92, 854 N.E.2d 607, 618, 305 lll.Dec. 15, 26

(2006). This Court directed that, as a general proposition, lower courts should follow the
majority interpretations of the UCC, because one of the underlying purposes of the

Uniform Commercial Code is "to make uniform the law among the various

Jurisdictions." Connick v. Suzuki Motor Co., 174 111.2d 482, 491, 675 N.E.2d 584, 589,

221 I1l.Dec. 389, 394 (1996) (courts to follow "the majority interpretation of the UCC";

VA-016
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following Pennsylvania cases). Consistent with these principles, this Court, in First

Galesburg Nat. Bank & Trust Co. v. Joannides, 103 Ill. 2d 294, 301 (1984), listed all the

decisions from other states interpreting a specific provision of the UCC and justified its
interpretation by the fact that it "is consistent with the conclusion reached in most
jurisdictions where the question has been examined."

The same logic applies to the majority interpretation of the UCC with respect to
Section 2-608 of Article Two. Courts in the majority of jurisdictions take the position
that a seller has no right to cure nonconformities prior to revocation under Section 2-
608(1)(b) (as opposed to Section 2-608(1)(a)). A quick Westlaw search yields cases from
Alabama,' Arizona,? California,’ Idaho,* Michigan,5 Missouri,’ New Hampshire,7 New

Jersey,® Texas,” and West Virginia."

! American Honda Motor Co., Inc. v. Boyd, 475 So.2d 835, 83940 (Ala. S.Ct. 1985) (where
buyer purchased a car believing it to be new, and in fact the car was previously damaged and
repaired, and buyer did not discover this until after it had accepted car, the case fell under UCC
§2—608(1)(b), and therefore, there was no right to cure),

* Preston Motor Co. v. Palomares, 133 Ariz. 245, 249, 650 P.2d 1227, 1231 (Ariz.App. 1982)
(acceptance of a leased car without discovery of a non-conformity—excessive oil consumption—
allowed for revocation "without waiting for a cure, seasonable or otherwise *#* "

* U.S. Roofing, Inc. v. Credit Alliance Corp.. 228 Cal.App.3d 1431, 1444, 279 Cal.Rptr. 533, 540
(Cal.App.3d Dist. 1991) (categorically stating that "[we] believe that the right to cure under [UCC
§ 2-508] does not apply to situations where the buyer seeks to revoke his acceptance under [UCC
§ 2-608]").

* Jensen v. Seigel Mobile Homes Group, 105 Idaho 189, 668 P.2d 65, 69-70 (Idaho S.Ct. 1983)
(holding that right to cure is relevant only when there has been a rejection of goods; following
acceptance there is no right to cure, citing authorities for the proposition that cure is not available
following the buyer’s acceptance of goods).

* Head v. Phillips Camper Sales & Rental, Inc.. 234 Mich.App. 94, 593 N.W.2d 595, 600
(Mich.App., 1999) (adopting "majority view" that "a seller has no right to cure a defect that was
not discoverable when the buyer accepted the goods").

‘ Bowen v. Foust, 925 S.W.2d 211, 215 n. 6 (Mo.App. 1996) (noting that this remains the
majority view, although the more recent cases allow opportunity to cure more willingly following
an acceptance).

7 Werner v. Montana, 117 N.H. 721, 378 A.2d 1130, 1136-37 (N.H.S.Ct, 1977) (defective boat;
recognizing that cure is not available under 608(1)(b)).

® Pavesi v. Ford Motor Co., 155 N.J. Super. 373, 378 (N.J. App.Div. 1978) (right to cure after
acceptance limited to trivial defects).

VA-017
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The majority view is supported by the plain reading of the statutory text. The
courts have recognized that "the drafters of the U.C.C. [] pored over the code for years,"
and so when they meant something to be included, they expressly included it. Seekings

v. Jimmy GMAC of Tuscon. Inc., 130 Ariz. 596, 602, 638 P.2d 210, 216 (Az. S.Ct.

1981).

"Cure" is referenced in subsection (1)(a); it is not in subsection (1)(b). There is a
reason for this. Subsections (1)(a) and (1)(b) are different, because (1)(a) happens before
the sale is consummated, the defect is a known fact, and is made a basis of the bargain,
and is contract based. On the other hand, (1)(b) happens after the sale, and is based
exclusively on the pre-sale representations ("assurances") of the seller, and is akin to
misrepresentation or concealment, and thus has a stricter standard of "no right to cure."

In any event, it appears undisputed that, where a buyer's acceptance is as
described in Section 2—608(1)(b), the majority rule is that he/she may revoke the
acceptance without waiting for a cure, seasonable or otherwise, by the seller.

In the instant case, the appellate, by a published opinion (A-1), adopted a minority

position. The appellate court referenced the cases of Belfour v. Schaumburg Auto, 306

Il1.App.3d 234, 713 N.E.2d 1233, 239 Ill.Dec. 383 (2d Dist. 1999), and Mydlach v.

DaimlerChrysler Corp., 226 111.2d 307, 875 N.E.2d 1047, 1059, 314 Ill.Dec. 760 (2007)

in support of its interpretation. But neither Belfour nor Mydlach mandate this result,
because none of them addressed the issue of the first impression before in this Court—the

interplay between subsections (1)(a) and (1)(b).

? Gappelberg v. Landrum, 666 S.W.2d 88, 89-91 (Tx. S.Ct. 1984) (plain reading of Section
608(1)(b) means no right to cure).

"% City Nat'l Bank of Charleston v. Wells, 181 W.Va. 763, 769-770, 384 S.E.2d 374, 380
(W.V.S.Ct. 1989) (plain reading of Section 608(1)(b) means no right to cure).
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Plaintiffs respectfully suggest that, in light of the teachings of this Court, which
appear to mandate, or at the very least, strongly suggest, that lower courts should follow
the majority interpretations of the UCC, this Court should grant this Petition and adopt
the majority position as the law in Illinois.

For the foregoing reasons, Plaintiffs respectfully request that this Honorable Court
grant their Petition and address the issues of plain reading and majority versus minority
interpretation of Section 2-608(1)(a) and (1)(b) of Illinois Commercial Code (810 ILCS
5/2-608), and, should this Court decide to adopt the majority position, remand to the trial
court for further proceedings.

CONCLUSION

For the foregoing reasons, this Court should grant this petition for leave to appeal.
CERTIFICATE OF COMPLIANCE

I certify that this brief conforms to the requirements of Rule 341(a) and (b). The

length of this brief, excluding the appendix, is 6 pages.

KIMBERLY ACCETTURA
ADAM WOZNIAK

By: /s/ Dmitry N. Feofanov
One of their attorneys

Dmitry Feofanov

CHICAGOLEMONLAW.COM, P.C.
Attorney for the Plaintiffs-Petitioners
404 Fourth Avenue West

Lyndon, IL 61261

(815) 986-7303
Feofanov@ChicagoLemonLaw.com
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2018 IL App (2d) 170972
No. 2-17-0972
Opinion filed September 28, 2018

IN THE
APPELLATE COURT OF ILLINQIS

SECOND DISTRICT
KIMBERLY ACCETTURA and )  Appeal from the Circuit Court
ADAM WOZNIAK, ) of Kane County.
)
Plaintiffs-Appellants, )
) No. 14-CH-1467
v. )
)
VACATIONLAND, INC., ) Honorable
) David R, Akemann,
Defendant-Appellee, ) Judge, Presiding.

JUSTICE McLAREN delivered the judgment of the court, with opinion,
Justices Birkett and Spence concurred in the Judgment and opinion.

OPINION
f1  This case involves an allegedly defective recreational vehicle (RV) purchased by
plaintiffs, Kimberly Accettura and Adam Wozniak, from defendant, Vacationland, Inc.
Plaintiffs’ complaint alleged revocation of acceptance and breach of implied warrant of
merchantability and sought to recover the purchase price. The trial court granted summary
Jjudgment in favor of defendant. Plaintiffs argue that the trial court erred because (1) whether
defendant had a reasonable opportunity to curc is a disputed issue of materlal fact, (2) the
standards of the New Vehicle Buyer Protection Act (Act) (815 ILCS 380/] ef seq. (West 2016))
do not define “reasonableness” for claims that do not invalve the Act, (3) defendant failed to

establish its satisfaction of section 2-508(2) of the Uniform Commercial Code (UCC) (810 ILCS

A -
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5/2-508(2) (West 2016)), (4) an opportunity to cure is not a prerequisite for a claim under section
2-608(1)(b) of the UCC (810 ILCS 5/2-608(1)(b) (West 2016)), and (5) the trial court relied on
section 2-1203 of the Code of Civil Procednre (Code) (735 ILCS 5/2-1203 (West 2016)) in
striking their cross-motion to reconsider. For the following reasons, we affirm. |

72 1. BACKGROUND

13 On April 19, 2014, plaintiffs bought the RV, a new 2014 Palomino trailer, from
defendant for $26,000.25. On April 25, 2014, plaintiffs took possession of the RV. In June
2014, plaintiffs discovered water leaking into the RV from the emergency-exit window.
Plaintiffs brought the RV to defendant for repair; defendant repaired the RV to plaintiffs’
satisfaction, at no charge.

T4  In July 2014, during a trip to Michigan, plaintiffs discovered a different leak in the RV.
During & rainstorm, water leaked into the dinctte are, Jamaging the walls and causing electrical
failure. Plaintiffs brought the RV to defendant for repair on July 14, 2014. Defendant told
plaintiffs that the RV needed to be sent to the manufacturer for repair. Defendant told Wozniak
that it could not estimate how long the manufacturer would take to repair the RV. On August 2,
2014, Wozniak verbally revoked acceptance of the RV. The manufacturer had ﬁe RV in repair
from approxirnately August 4 through September 23, 2014. On September 28, 2014, plaintiffs’
attomney sent defendant a letter revoking acceptance of the RV.

15 A. Complaint

76  On October 29, 2014, plaintiffs filed a four-count complaint against defendant, alleging
the following. Since they purchased the RV, it had experienced numerous mechanical problems,
including (a) water leakage through a defective emergency-exit window, (b) water leakage
through a defective dinette window, (c) water leakage into a paneled wall, (d) an inoperative

electrical system, (e) and “generally massive water leaks,” which “have the potential of causing

o A2
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mold and serious health issues.” Further, these “defects cannot be repaired, The [RV] was in
repair for almost the entite summer of 2014, and still has not been repaired properly. *** Prior
to filing this suit, Plaintiff*s [sic] revoked their acceptance of the RV and canceled their contract,
*** Defendant refused to return Plaintiffs’ money.”

17  Plaintiffs sought damages under the following theories: revocation of acceptance,
pursuant to section 2310(d) of the Magnuson-Moss Warranty Act (Magnuson-Moss Act) (15
U.S.C. § 2310(d) (2012)), breach of implied warranty of merchantability, pursvant to section
2310(d) of the Magnuson-Moss Act; and revocation of acceptance and cancellation of contract,
under sections 2-608(1)b) and 2-711(1) of the UCC (810 ILCS 5/2-608(1)(b), 2-711(1) (West
2016)). They also sought to recover the purchase price, under section 2-711(1) of the UCC,
Plaintiffs attached the following docurments to thejr complaint: (1) the tirst page of the parties’
contract for the sale of the RV, (2) an alleged expert’s report regarding water leakage and mold,
(3) the letter to defendant purporting to confirm the revocation of acceptance, and (4) rental rates
for a 23-foot trailer.

78 B. Motion for Summary Judgment

19  On November 14, 2016, defendant filed a motion for summaty judgment pursuant to
section 2-1005 of the Code (735 ILCS 5/2-1005 (West 2016)). Defendant argued that plaintiffs’
failure to give defendant a reasonable opportunity to cure was fatal to their claims, as a matter of
law. Plaintiffs responded that there was a genuine issue of material fact regarding whether the
RV was repaired within a reasonable time. Defendant replied that plaintiffs failed to rebut
material facts set forth in defendant’s motion.

Y10  On February 10, 2017, the trial court granted defendant summary judgment on all four

counts of plaintiffs’ complaint. The trial court stated that reasonableness is a question of fact but

4-3
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that, in this case, the record clearly showed that plaintiffs revoked acceptance sometime before
August 2, 2014, which did not provide a reasonable time for defendant to cure,

711 C. Postjudgment Motions

712 On February 27, 2017, plaintiffs filed a motion to reconsider, On July 5, 2017, the trial
court denied plaintiffs’ motion in part on, counts I and II, and granted it in .part, reinstating
counts III and IV, brought under sections 2-608(b)(1) and 2-71 1(1) of the UCC. The court stated
that, “while the [UCC] anticipated that the seller would be provided with a ‘reasonable
oppottunity to cure,” the Court did not consider the substantial impajrment standard.”

113  On August 1, 2017, defendant filed a motion to reconsider. On September 6, 2017,
plaintiffs filed a combined response to defendant’s motion and cross-motion to:reconsider. On
November 27, 2017, the trial court granted defendant’s motion and struck plaintiffs’ cross-
motion. The trial court determined that “a reasonable opportunity to cure is a threshold
requirement for all attempts to revoke.” The trial court stated, again, that plaintiffs “failed to
provide a reasonable opportunity to cure.” The trial court also stated: *Accordingly, as this court
found originally in jts February 10, 2017[,] Order, summary judgment was and is appropriate as
to all counts.”

714 Plaintiffs filed their notice of appeal on November 27, 2017,

115 I1. ANALYSIS

716 A. Standard of Review

117 Our review of the trial court’s grant of summaty judgment is de nove. Home Insurance
Co. v. Cincinnati Insurance Co., 213 IIl. 2d 307, 315 (2004). “Summary judgment is proper
where, when viewed in the light most favorable to the nonmoving party, the pleadings,
depusitions, admissions, and affidavits on file revea) that there is no genuine issue as to any

material fact and that the moving party is entitled to judgment as a matter of law. Id; sec 735
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ILCS 5/2-1005(c) (West 2016). A genuine issue of material fact exists when the material facts
are disputed or when the material facts are undisputed but reasonable persons might draw
different inferences from those undisputed facts, Carney v. Union Pacific R.R. Co., 2016 IL
118984, § 25, “Although summary judgment can aid in the expeditious disposition of a lawsuit,
it remains a drastic means of disposing of litigation and, therefore, should be allowed only where
the right of the moving party is clear and free from doubt.” Williams v. Manchester, 228 11I. 2d
404, 417 (2008).

¥18 The movant bears the initial burden of production on a motion for summary judgment.
Williams v. Covenant Medical Center, 316 111 App. 3d 682, 6389 (2000). A defendant moving for
summary judgment can meet its burden of production either by presenting evidence that, left
unrebutted, would entitle it to judgment as a matter of law or by demonstrating that the plaintiff
will be unable to prove an element of its cause of action. Jd. at 688. Until the defendant supplies
facts that would demonstrate its entitlement to judgment as a matter of law, the plaintiff may rely
on the pleadings to create questions of material fact. Id, at 689. However, if the defendant
presents such facts, the burden then shifts to the plaintiff to present some evidence supporting
cach element of his cause of action, thereby defining an issue of material fact to be determined at
trial. Id.

f19 B. Reasonable Opportunity to Cure

120 Flaintitrs argue that whether detendant had a reasonable opportunity to cure is a disputed
issue of material fact. Defendant contends that the trial court correctly determined that plaintiffs
did not provide defendant with a reasonable opportunity to cure, as 4 matter of law,

f21  Plaintiffs fail to inform us which counts of their complaint this argument addresses.
Counts I and II alleged revocation of acceptance and breach of implied warranty of

merchantability, pursuant to section 2310(d)(1) of the Magnuson-Moss Act. Section 2310(d)(1)

A-5
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allows & consumer to bring suit where he is “damaged by the fajlure of a supplier, warrantor, or
service contractor to comply with any obligation under this [Act] or under a written warranty,

implied warranty, or service contract.” 15 U.S.C. § 2310(d)(1) (2012). However, “[n]o action
*** may be brought under subsection (d) *** under any written or implied warranty or service

contract *** unless the [watrantor] *** is afforded a reasonable opportunity to cure such failure
to comply.” Id. § 2310(e). The Magnuson-Moss Act does not define “reasonable opportunity to
cure.” Rather, it merely prescribes certain requirements with which a plaintiff must comply in
order to recover under section 2310(d).

T22  Accordingly, to determine the meaning of “reasonable opportupity to cure,” we look to
state law. See Razor v. Hyundai Motor America, 222 1lI. 2d 75, 86 (2006), The UCC does not
define these terms. However, section 3(b) of the Act provides guidance:

“A presumption that a reasonable number of attempts have been undertaken to
conform a new vehicle to its express wartanties shall arise where, within the statutory
warranty period,

(1) the same nonconformity has been subject to tepair by the seller, its
agents or authorized dealers during the statutory warranty period, 4 or more times,
and such nonconformity continues to exist; or

(2) the vehjcle has been out of service by reason of repair of
nonconformities for a total of 30 or more business days during the statutory
warranty period.” 815 ILCS 380/3(b) (West 2016).

123 Typically, reasonableness is a question of fact. See Basselen v. GMC, 341 1ll. App. 3d
278, 283-84 (2003) (citing Magnum Press Automation, Inc. v. Thomas & Betts Corp., 325 Ill.
App. 3d 613, 622 (2001)), overruled on other grounds by Kinkel v. Cingular Wireless, LLC, 223

Ill. 2d 1 (2006). When more than one inference could be drawn from undisputed facts, a triable
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issue exists and summary judgment may not be granted. Gordon v. Oak Park School District
No. 97,24 111 App. 3d 131, 134 (1974). However, where, as here, undisputed facts give rise to a
single inference, summary judgment should be granted. See #d. at 135,

724  Here, on defendant’s motion for summary Judgment, plaintiffs were obligated to eatublish
facts that would satisfy their burden of showing that they provided defendant with a reasonable
opportunity to cure. The undisputed facts establish that plaintiffs brought the RV to defendant in
June 2014 because water leaked into the RV from the emergency-exit window, Defendant
repaired this problem to plaintiffs’ satisfaction. In early July 2014, a separate and distinet
problem arose in the RV during a rainstorm; significant water leaked into the dinette area,
causing electrical-system and other problems. Plajntiffs brought the RV to defendant for repair
on July 14, 2014, and revoked acceptance, “sometime before August 2, 2014.”

125  Although a plaintiff need not prove his case at the summary judgment stage, he must
present a factual basis that would arguably entitle him to a judgment at trial. Bruns v. City of
Centralia, 2014 IL 116998, T 12. Mere speculation, conjecture, or guess is insufficient to
survive summary judgment, O’Gorman v. F.H. Paschen, S.N. Nielsen, Inc., 2015 IL App (1st)
133472, 9 82.

126 Here, plaintiffs have failed to point to any authority or facts to support their assertion that
their revocation of acceptance, approximately two weeks after asking defendant to repair the RV,
was reasonable. Rather, the undisputed facts give rise to only one inference: plaintiffs failed to
provide defendant a reasonable opportunity to cure, There is no genuine issue of material fact on
this question, Accordingly, the trial court properly entered summary judgment in defendant’s
favor on counts I and II.

527 C. The Act

AT

VA -028

SUBMITTED - 4643342 - Mary Gaertner - 4/10/2019 3:10 PM



124285

2018 IL App (2d) 170972

128  Plaintiffs argue that the Act’s standards do not define “reasonablencss” for claims that do
not involve the Act. Plaintiffs contend that the trial court erred by using the Act’s language to
determine the meaning of “reasonableness.” We disagree with plaintiffs.
729 When interpreting a statute, it is appropriate and common for courts to refer to another
statute by analogy. McNamee v. Federated Equipment & Supply Co., 181 1Il. 2d 415, 424
(1998), The Act is related to the section of the Magnuson-Moss Act at issue here, because both
apply to “similar persons, things, or relationships.” Id. at 424 (quoting 2B Norman J. Singer,
Sutherland on Statutory Construction § 53.03, at 233 (5th ed. 1992)). For example, both acts
address buyers and sellers of new motor vehicles and the remedies available to buyers when
vehicles fail to conform. See, e.g., 815 ILCS 380/3(b) (West 2016). Thus, the trial court’s
reference to section 3(b) of the Act, by analogy, was appropriate.
130 D. Section 2-508(2) of the UCC
131  Plaintiffs argue that the trial court erred by entering summary judgment on counts | and
II, because defendant failed to establish its satisfaction of section 2-508(2) of the UCC (810
ILCS 5/2-508(2) (West 2016)).
732 Defendant argues that plaintiffs forfeited this issue because they failed to raise it untl
their second motion to reconsider. However, the record indicates that plaintiffs raised this issue
in their initial motion to reconsider and that the trial court considered it. Therefure, plaintiffs*
argument is not forfeited.
133 We begin with the language of section 2-508, which provides:
“Cure by Seller of Improper Tender or Delivery; Replacement. (1) Where any
tender or delivery by the seller is rejected because non-conforming and the time for
Pperformance has not yet expired, the seller may seasonably notify the buyer of his

intention to cure and may then within the contract time make a conforming delivery.

A K

V A - 029

-8-

SUBMITTED - 4643342 - Mary Gaertner - 4/10/2019 3:10 PM



124285

2018 IL App (2d) 170972

(2) Where the buyer rejects a non-conforming tender which the seller had
reasonable grounds to believe would be acceptable with or without money allowance the
seller may if he seasonably notifies the buyer have a further reasonable time to subs#itute
a conforming tender.” (Emphases added.) 1d. § 2-508.

¥34  Plaintiffs argue that defendant was required to cure by replacing the nonconforming RV
with a new RV, pursuant to section 2-508(2) of the UCC. Plaintiffs cite Belfour v. Schaumbwurg,
306 1Il. App. 3d 234 (1999), to support their argument. However, in Belfour the defendants were
not able to repair the vehicle, as it “was a total loss.” Id. at 236. In this case, the RV was not a
“total loss™; in fact, it had already been repaired before plaintiffs’ attomey sent the letter
confirming revocation and before plaintiffs filed suit. Therefore, Belfour does not support
plaintiffs’ argument,

935 E. Opportunity to Cure Under UCC Section 2-608(1)(b)

736 Next, plaintiffs argue that the trial court erred by entering summary judgment in
defendant’s favor on counts I and Ill of their complaint because the trial court improperly
determined that an opportunity to cure is a prerequisite for a claim under section 2-608(1)(b) of
the UCC. Defendant argues that plaintiffs have forfeited this issue because they failed to raise it
in the trial court. However, the record indicates that plaintiffs raised this issue in their initial
motion to reconsider, but only as to count III. Because plaintiffs raisc this issue as to count I for
the first time on appeal, the issue is forfeited as to that count. Hytel Group, Inc. v. Butler, 405
Il App. 3d 113, 127 (2010) (arguments raised for the first time on appeal are forfeited). Thus,
we consider plaintiffs’ argument only as to count II1.

137  Count Il hinges on whether the trial court erred in finding that plaintiffs were requited to
provide defendant with an opportunity to cure prior to revoking acceptance, Section 2-608 of the

UCC provides:

A
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§ 2-608. Revocation of Acceptance in Whole or in Part.
“(1) The buyer may revoke his acceptance of a lot or commercial unit whose non-
conformity substantially impairs its value to him if he has accepted it
(2) on the reasonable assumption that its non-conformity would be cured
and it has not been seasonably cured; or
(b) without discovery of such non-conformity if his acceptance was
reasonably induced either by the difficulty of discuvery before acceptance ur by
the seller’s assurances.

(2) Revocation of acceptance must occur within a reasonable time after the buyer
discovers or should have discovered the ground for it and before any substantial change
in condition of the goods which is not caused by their own defects. It is not effective
until the buyer notifies the seller of jt,

(3) A buyer who so revokes has the same rights and duties with regard to the
goods involved as if he had rejected them.” 810 JLCS 5/2-608 (West 2016),

738 Plaintiff contends that, although section 2-608(1)(a) requires an oppottunity to cure,
section 2-608(1)(b) does not. Plaintiff correctly notes that this is an issue of first impression.
739 When interpreting a statute, our primary objective is to ascertain and give effect to the
legislature’s intent. Valfer v. Evanston Northwestern Healthcare, 2016 IL 119220, 4 22. The
best indication of the legislature’s intent is the language used in the statute, which must be given
its plain and ordinary meaning. Id,

740  Section 2-608(1)(b) does not specify whether the seller has a right to cure prior to a
proper revocation of acceptance. However, in Belfour, 306 TIl. App. 3d at 241, this court rejected
the argument that the seller did not have a right to cure before the buyer revoked acceptance

under section 2-608. Id. We stated that, “[u]nder the UCC, the buyer must allow the seller time
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to cure before invoking revocation of acceptance.” Id. (citing Collum v. Fred Tuch Buick, 6 Tl).
App. 3d 317 (1972)). We explained, “courts will resort to tevocation of acceptance only after
attempts at adjustment have failed.” Id. at 242 (citing 810 IL.CS Ann. 5/2-608(1)(a), Uniform
Commercial Code Comment, at 380 (Smith-Hurd 1993)). We concluded that the buyer’s
revocation of acceptance was improper because the seller had offered a proper cure, Id. In
addition, our supreme court has stated that “[rJevocation of acceptance is a form of equitable
relief.” Mydlach v. DaimlerChrysler Corp., 226 111 2d 307, 327 (2007).

741 In this case, the record clearly establishes that on July 14, 2014, plaintiffs asked
defendant to cure the defects discovered during their trip to Michigan and defendant offered
plaintiffs a proper cure. Plaintiffs revoked acceptance about two weeks later, knowing that the
RV was going to the manufacturer to be repaired under the warranty. Thus, the material facts are
undisputed and all reasonable minds would agree that plaintiffs failed to allow defendant a
reasonable time to cure before their purported revocation, as a matter of law. See Carney, 2016
IL 118984, 1 25. Accordingly, the trial court properly determined that plaintiffs’ revocation was
improper under section 2-608(1)(b) of the UCC. Accordingly, the trial court properly granted
summary judgment in defendant’s favor as to count II.

Y42 F. Plaintiffs’ Cross-Motion to Reconsider

743  Plaintiffs argue that the trial court erred by relying on section 2-1203 of the Code (735
ILCS 2-1203 (West 2016)) in striking their cross-motion to reconsider. We note that we may
affirm on any basis appearing in the record, whether ot not the trial court relied on that basis and
even if the trial court’s reasoning was incorrect. Bank of New York v. Langman, 2013 H. App
(2d) 120609, 4 31,

T44  Here, plaintiffs filed a combined “Response to Defendant’s Motion to Reconsider and

Cross-Motion (Second) to Reconsider.” The trial court stated in its written order that it
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“considered the pleadings and arguments of counsel.” Plaintiffs have failed to provide this court
with a transcript of the hearing. Plaintiffs, as the appellants, had the burden to present a
sufficiently complete record of the proceedings to suppott their claim of error. See Fouich v.
O’Bryant, 99 111 2d 389, 391 (1984). As such, we presume that “the order entered by the trial
court was in conformity with [the] law and had a sufficient factual basis” Id. at 391-92,

745 ITI. CONCLUSION
746  For the reasons stated, we affirm the judgment of the circuit court of Kane County.

147 Affirmed.
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The Court today denied the petition for rehearing filed in the above entitled cause. The mandate
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If the decision is an opinion, it is hereby released today for publication.
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