
No. 129453 

 

IN THE 

SUPREME COURT OF ILLINOIS 

 

DAN CAULKINS; PERRY LEWIN; 

DECATUR JEWELRY & ANTIQUES 

INC.; and LAW-ABIDING GUN 

OWNERS OF MACON COUNTY, a 

voluntary unincorporated association,  

 

          Plaintiffs-Appellees, 

 

 v. 

 

Governor JAY ROBERT PRITZKER,  

in his official capacity; KWAME RAOUL, 

in his capacity as Attorney General; 

EMANUEL CHRISTOPHER WELCH, in 

his capacity as Speaker of the House; and 

DONALD F. HARMON, in his capacity as 

Senate President, 

 

          Defendants-Appellants.  

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Direct Appeal from the Circuit 

Court of the Sixth Judicial Circuit, 

Macon County, Illinois 

 

 

 

 

 

No. 2023-CH-3 

 

 

 

 

 

 

 

The Honorable  

RODNEY S. FORBES, 

Judge Presiding. 

 

DEFENDANTS-APPELLANTS’ RESPONSE TO MOTION  

BY STATE’S ATTORNEYS TO FILE AMICI CURIAE BRIEF 

 

 Defendants-Appellants Governor Jay Robert Pritzker, Attorney General 

Kwame Raoul, House Speaker Emanuel “Chris” Welch, and Senate President Donald 

F. Harmon, in their official capacities (“defendants”), hereby respond to the motion 

of the State’s Attorneys of Brown, Calhoun, Carroll, Clark, Clinton, Edwards, 

Effingham, Gallatin, Hamilton, Hancock, Henderson, Henry, Jasper, Jefferson, 

Jersey, Jo Daviess, Johnson, Macon, Madison, Marion, Mercer, Monroe, Ogle, Perry, 

Pulaski, Randolph, Schuyler, Union, Vermilion, Warren, Washington, Wayne, and 

White Counties to file a brief as amici curiae in support of Plaintiffs-Appellees 
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(“plaintiffs”).  In the proposed brief, the State’s Attorneys focus entirely on whether 

the statutes at issue violate the Second Amendment to the United States 

Constitution, which is not a claim in this case.  And they ask this Court to grant 

plaintiffs relief that they did not seek in the circuit court.  Because the proposed brief 

will not aid the Court in resolving this particular case, the motion should be denied. 

BACKGROUND 

1. In this case, plaintiffs brought six Illinois constitutional challenges to 

720 ILCS 5/24-1.9 and 720 ILCS 5/24-1.10, which were enacted by the Protect Illinois 

Communities Act, Public Act 102-1116 (“Act”).  These statutes restrict the purchase, 

sale, manufacture, and possession of assault weapons and large-capacity magazines.  

See generally 720 ILCS 5/24-1.9 & 1.10.  Three of plaintiffs’ claims challenged the 

legislative process that gave rise to the Act, alleging that the Act violated (1) the 

single subject rule of Article IV, Section 8, C15-18, (2) the three readings requirement 

of Article IV, Section 8, C18-21, and (3) their due process rights allegedly 

encompassed by those legislative requirements, C21-26.  Two of the claims challenged 

statutory exemptions to the restrictions on assault weapons and large-capacity 

magazines, alleging that those exemptions violated (1) the equal protection clause of 

Article I, Section 2, C26-37, and (2) the special legislation clause of Article IV, Section 

13, C37-38.  The sixth claim alleged that the restrictions constituted a regulatory 

taking.  C40-41.   

2. Plaintiffs voluntarily dismissed the regulatory taking claim, C488, and 

the circuit court granted summary judgment on the remaining claims, C840-41.  In 
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particular, it held that 720 ILCS 5/24-1.9 & 1.10 violated the equal protection and 

special legislation clauses of the Illinois Constitution, but entered judgment in 

defendants’ favor on the single subject, three readings, and due process claims.  

C840-41.   

3. In their summary judgment briefing, plaintiffs had argued that both the 

federal Second Amendment and the Illinois Constitution’s clause guaranteeing the 

right to bear arms (Article I, Section 22) were fundamental for equal protection and 

special legislation purposes, and thus triggered strict scrutiny for those claims.  C506-

07, C507 n.3.  But plaintiffs acknowledged that they did not bring a claim under the 

Second Amendment itself; rather, they only claimed that the exemptions violated the 

equal protection and special legislation clauses.  C507; see C513 n.13 (acknowledging 

that plaintiffs did not bring a Second Amendment challenge based on New York State 

Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111 (2022)).   

4. Defendants appealed the judgment and filed their opening brief on 

March 20, 2023, arguing that the circuit court erred in granting summary judgment 

on the equal protection and special legislation claims.  

5. The State’s Attorneys sought leave to file an amici curiae brief in this 

case on April 5, 2023.  In the proposed brief, they do not address the equal protection 

or special legislation claims, or the statutory exemptions giving rise to those claims.  

Instead, they argue only that the assault weapons and large-capacity magazine 

restrictions violate the Second Amendment.  Proposed Br. 3-24. 
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ARGUMENT 

6. A party who seeks to file an amicus curiae brief must explain how the 

proposed brief will “assist the court.”  Ill. Sup. Ct. R. 345.  But it is well-established 

that “[a]n amicus takes the case as it finds it, with the issues framed by the parties.”  

Oswald v. Hamer, 2018 IL 122203, ¶ 41; Karas v. Strevell, 227 Ill. 2d 440, 450 (2008).  

“Accordingly, this [C]ourt has repeatedly rejected attempts by amici to assert issues 

not raised by the parties.”  Oswald, 2018 IL 122203, ¶ 41 (rejecting amici’s argument 

when “plaintiff herself does not raise this issue”).  This principle applies equally 

when amici present constitutional claims that the parties have not advanced.  E.g., In 

re J.W., 204 Ill. 2d 50, 72-73 (2003).   

7. This Court has also explained that “an issue not presented to or 

considered by the trial court cannot be raised for the first time on review.”  In re 

Marriage of Schneider, 214 Ill. 2d 152, 172 (2005); accord Carney v. Union Pac. R. 

Co., 2016 IL 118984, ¶ 40; Wright Dev. Grp., LLC v. Walsh, 238 Ill. 2d 620, 639 

(2010).  Reaching an entirely new issue for the first time on appeal “would weaken 

the adversarial process and the system of appellate jurisdiction, and could also 

prejudice the opposing party, who did not have an opportunity to respond to that 

theory in the trial court.”  Schneider, 214 Ill. 2d at 172.   

8. The State’s Attorneys’ proposed amici curiae brief would not assist the 

Court in resolving the issues presented in this appeal because it advances an entirely 

new claim that was not raised by plaintiffs and not presented to this Court.  Indeed, 

the State’s Attorneys admit that their brief does not concern the claims in this 
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appeal, Proposed Br. 2, and instead argue only that the Act violate the Second 

Amendment, see id. at 3-24.  But again, this case presents no Second Amendment 

claim.  Plaintiffs raised no such claim in their complaint, see C10-42, they disavowed 

such a claim in their summary judgment papers, see C507, C513 n.13, and the circuit 

court did not enter judgment on a Second Amendment claim, see C840-41.  The 

State’s Attorneys in the proposed brief thus “attempt[ ] . . . to assert issues not raised 

by the parties.”  Oswald, 2018 IL 122203, ¶ 41.  The Court should reject this attempt 

to inject a new claim into this case, particularly for the first time on appeal, and deny 

amici leave to file the proposed brief. 

9. Moreover, defendants would be prejudiced in multiple ways if the 

State’s Attorneys were permitted to expand the claims in this case to include the 

Second Amendment.  Defendants will have been deprived of the opportunity to 

respond to Second Amendment arguments because no party raised them before they 

filed their opening brief on appeal.  And, a Second Amendment challenge to a statute 

like the Act requires a fact-intensive inquiry that requires a thorough analysis of:  (1) 

whether the regulated items fit within the category of “bearable arms,” Bruen, 142 S. 

Ct. at 2132, that are “commonly used” for self-defense today, id. at 2138; see also id. 

at 2132 (Second Amendment protects only “instruments that facilitate armed self-

defense”), and (2) “this Nation’s historical tradition of firearm regulation,” id. at 

2126.  For example, in one set of consolidated Second Amendment challenges to the 

Act that defendants are now litigating in federal court, defendants presented more 

than a dozen exhibits and declarations comprising hundreds of pages to develop the 
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necessary evidentiary and historical record required by Bruen.  See Exhibits to 

Response in Opposition to Plaintiffs’ Motions for Preliminary Injunction, Barnett v. 

Raoul, No. 3:23-cv-209 (S.D. Ill. Mar. 2, 2023) (Docs. 37-1 through 37-15); see also 

City of Chi. v. Pooh Bah Enterprises, Inc., 224 Ill. 2d 390, 396 n.3 (2006) (the Court 

may take judicial notice of other court records).  Considering a Second Amendment 

claim for the first time on appeal would deprive defendants of the opportunity to 

develop that record in the trial court and “weaken the adversarial process.”  

Schneider, 214 Ill. 2d at 172. 

10. And, by not including a Second Amendment claim in their complaint, 

plaintiffs prevented defendants from removing this case to federal court, where they 

already are defending the Act against Second Amendment challenges.  E.g., Response 

in Opposition to Plaintiffs’ Motions for Preliminary Injunction, Barnett v. Raoul, No. 

3:23-cv-209 (S.D. Ill. Mar. 2, 2023) (Doc. 37); Notice of Removal, Langley v. Kelly, No. 

3:23-cv-192 (S.D. Ill. Jan. 23, 2023) (Doc. 1).  Indeed, several of these cases have now 

been consolidated in an effort to litigate the fact-intensive questions they present 

more efficiently.  Order, Barnett v. Raoul, No. 3:23-cv-209 (S.D. Ill. Feb. 24, 2023) 

(Doc. 32) (consolidating cases).  Recasting this case to include a Second Amendment 

claim at this late stage would prejudice defendants by preventing them from 

removing this case to a forum where they are already litigating several consolidated 

Second Amendment cases.  Cf. Kostecki v. Dominick’s Finer Foods, Inc. of Ill., 361 Ill. 

App. 3d 362, 373-74 (1st Dist. 2005) (plaintiff’s belated attempt to add federal claim, 

129453

SUBMITTED - 22253980 - Leigh Jahnig - 4/12/2023 9:46 AM



7 

 

after structuring complaint to avoid removal, was improper and prejudicial to 

defendants). 

11. Although the State’s Attorneys assert that they are merely proposing 

that this Court may affirm the judgment on an alternate ground, Proposed Br. 2, in 

reality, they seek to expand the judgment beyond the relief that plaintiffs sought and 

received in the circuit court.  The circuit court’s judgment in this case declared that 

the Act violates the equal protection and special legislation clauses of the Illinois 

Constitution.  C840-41.  If that judgment stands, it could be cured in a number of 

ways, such as by eliminating the statutory exemptions to its restrictions.  But the 

State’s Attorneys ask this Court to declare that the Act violates an additional 

constitutional provision — the federal Second Amendment — which has no 

relationship to the exemptions that underpin plaintiffs’ equal protection and special 

legislation claims.  Proposed Br. 24.  This is more than merely advancing an alternate 

ground for affirmance; the State’s Attorneys impermissibly seek to enlarge the 

judgment.  See People v. Castleberry, 2015 IL 116916, ¶ 22. 

12. To be sure, defendants disagree with the State’s Attorneys’ Second 

Amendment analysis.  So have a number of other courts, which have held that bans 

on assault weapons and large-capacity magazines, including the Act, do not violate 

the Second Amendment under Bruen.  Bevis v. City of Naperville, No. 22 C 4775, 

2023 WL 2077392, at *14-16 (N.D. Ill. Feb. 17, 2023) (Second Amendment challenge 

to Act was unlikely to succeed on the merits); see Del. State Sportsmen’s Ass’n, Inc. v. 

Del. Dep’t of Safety & Homeland Sec., No. CV 22-951-RGA, 2023 WL 2655150, at *13 
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(D. Del. Mar. 27, 2023); Ocean State Tactical, LLC v. Rhode Island, No. 22-CV-246 

JJM-PAS, 2022 WL 17721175, at *11-16 (D.R.I. Dec. 14, 2022); Oregon Firearms 

Fed’n, Inc. v. Brown, No. 2:22-CV-01815-IM, 2022 WL 17454829, at *8-14 (D. Or. 

Dec. 6, 2022).  But that claim is not presented in this appeal.  The Court should reject 

the State’s Attorneys’ attempt to assert a new claim as amici.   

CONCLUSION 

 

WHEREFORE, because the State’s Attorneys ask in the proposed amici curiae 

brief that this Court rule on a claim not presented by the parties and not at issue 

here, that brief will not assist the Court in resolving this appeal.  Defendants-

Appellants therefore request that this Court deny the motion for leave to file the 

amici curiae brief. 
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By: 

Respectfully submitted, 

 

KWAME RAOUL 

Attorney General 

State of Illinois 

 

/s/ Leigh J. Jahnig 

LEIGH J. JAHNIG 

Assistant Attorney General 

100 West Randolph Street 

12th Floor 

Chicago, Illinois 60601 

(312) 793-1473 (office) 

(773) 590-7877 (cell) 

CivilAppeals@ilag.gov (primary) 

Leigh.Jahnig@ilag.gov (secondary) 

 

Attorneys for Attorney General Kwame 

Raoul and Governor Jay Robert Pritzker  

 

/s/ Adam R. Vaught 

ADAM R. VAUGHT 

Special Assistant Attorney General 

Kilbride & Vaught, LLC 

82 South LaGrange Road 

Suite 208 

LaGrange, Illinois 60525 

(217) 720-1961 

avaught@kilbridevaught.com 

 

Attorney for Speaker of the House 

Emanuel Christopher Welch 

 

/s/ Luke A. Casson 

LUKE A. CASSON 

Special Assistant Attorney General 

Andreou & Casson, Ltd. 

661 West Lake Street 

Suite 2N 

Chicago, Illinois 60661 

(312) 935-2000 

lcasson@andreou-casson.com 

 

DEVON C. BRUCE 

Special Assistant Attorney General 

Power Rogers, LLP 

70 West Madison Street 

Suite 5500 

Chicago, Illinois 60602 

(312) 236-9381 

dbruce@powerrogers.com 

 

Attorneys for Senate President Donald 

F. Harmon 
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Defendants-Appellants’ Response to Motion by State’s Attorneys to File 
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