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NATURE OF THE CASE 

Robert Libricz, defendant-appellant, appeals from judgments of conviction 

following a bench trial for, inter alia, two counts of predatory criminal sexual assault. 

The appellate court affirmed the judgment, and this Court allowed leave to appeal. 

An issue is raised concerning the sufficiency of the indictment. 

ISSUE PRESENTED FOR REVIEW 

Whether two counts of the indictment fail to sufficiently charge the offense 

of predatory criminal sexual assault where the counts allegedly occurred during 

a two-year period, 14 months of which encompass the time before the effective 

date of the statute creating the offense. 
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STATEMENT OF FACTS 

Robert Libricz was charged in June 2015 in an 11-count indictment with 

sex offenses against two of his daughters, D.H. and K.L., between 1987 and 2006 

at times when the complainants were minors. (SC 52-57; 337-42) 

The two counts of the indictment at issue in this appeal, Counts 6 and 8, 

charge Libricz with separate offenses of predatory criminal sexual assault against 

K.L. occurring between "March 27, 1995, and March 27, 1997, inclusive." (SC 54, 

55; 339, 340) The offense of predatory criminal sexual assault was created by Public 

Act 89-462, which took effect on May 29, 1996. 

Additionally, Counts 7 and 9 of the indictment charged Libricz with 

aggravated criminal sexual assault and were based on the same physical acts 

as Counts 6 and 8. (SC 55, 56; 340, 341; 1274) Counts 7 and 9 also alleged the 

acts occurred between "March 27, 1995, and March 27, 1997, inclusive." (SC 55, 

56; 340, 341) The State dismissed Counts 7 and 9 on the day of commencement 

of the trial. (SC 1313) 

Prior to trial, the court denied Libricz' motion for a bill of particulars asking 

the State to more narrowly define the alleged dates of offenses. (SC 245-46; 1175-78) 

The State argued the dates in the indictment were sufficiently specific to permit 

the defendant to prepare a defense and to show the charges fall within the statutes 

oflimitation. (SC 1157-60) The court found the State had provided the defendant 

with the best information available as to when the offenses occurred. (SC 1175-78) 

Libricz waived his right to a jury trial, (SC 308, 1232), and the case proceeded 

to a bench trial on November 1, 2018, on the counts alleging offenses against K.L. 

K.L. testified her date ofbirth is March 27, 1984. (SC 1331) She graduated 
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high school in 2002 and has five children. (SC 1333) KL. identified the defendant 

as her father and said his birth date is August 8, 1960. (SC 1334) K.L. grew up 

at a house in Algonquin with her parents and four siblings. (SC 1335-36) 

Regarding the allegations in Count 6, K.L. testified that when she was about 

age 11, she was sleeping on a couch in the living room and woke up with defendant 

undressed and on top of her. (SC 1350) The defendant was attempting to place 

his penis into K.L.'s vagina, and his penis touched both her vagina and anus. (SC 

1351) K.L. looked up and saw her sister J .L. looking down through a stair railing. 

KL. told the defendant J .L. was watching, and the defendant quickly moved away 

and the incident ended. (SC 133-54) 

Regarding the allegations in Count 8, KL. testified she asked for permission 

to attend a sixth grade dance at Algonquin Middle School. Her father told K.L. 

she could attend the dance but that she had to shower first. (SC 1355) While KL. 

showered in the upstairs bathroom, the defendant came into the bathroom, removed 

his clothes, and got into the shower with her. (SC 1356) The defendant stood behind 

K.L. and placed his penis in her vagina. (SC 1357-58) 

In March 2015, D .H. and K.L. went to the McHenry County Sheriffs Office 

to report their allegations of abuse by defendant. On April 1, 2015, Detective 

Michelle Asplund recorded a telephone call in which KL. called the defendant 

on his cell phone and asked the defendant to apologize for abusing her. (SC 1376-77, 

1397-98) On April 13, KL. wore a recording device provided by Detective Asplund 

and visited her father at Boulder Ridge Country Club, where he worked in the 

maintenance department. (SC 1378-79) K.L. again asked defendant to apologize 

for what he did. (SC 1380-81) The recordings of the phone call and face-to-face 

-3-



127757

SUBMITTED - 16836629 - Norma Huerta - 2/24/2022 12:17 PM

meeting were admitted into evidence and played for the court. (Pl. Ex.1, SC 1382-85) 

Beverly Bass testified that in 1989, her daughter was a friend of K.L. and 

J .L. (SC 1455) Bass was driving the two girls to their house when K.L. said, "[W]e 

take a shower with daddy, and he makes us touch his penis." (SC 1459) Bass made 

an anonymous report to DCFS. (SC 1462) Bass had no further contact with K.L. 

until 2015, and she later made a statement to sheriffs police. (SC 1464) 

K.L.'s sister, D.H., testified regarding other acts of sexual conduct by the 

defendant. (SC 951-54) D .H. said that in February 1999, when she was six or seven 

years old, she and the defendant went to a daddy-daughter dance. (SC 14 77-78) 

After the dance, D .H. and defendant were in his bedroom and he placed his finger 

in D.H.'s vagina. (SC 1480) About 2004 to 2006, when D.H. was about 13 years 

old, she was sleeping in her parents' bed and woke up with the defendant's hand 

inside her underwear, rubbing the outside of her vagina and inserting his fingers 

inside her vagina. (SC 1481) 

For the defense, J.L. identified Libricz as her father. (SC 1552-53) J.L. is 

about 19 months younger than K.L. and they were close growing up. (SC 1553, 

1558-59) J .L. did not recall being in a car with Beverly Bass when K.L. told about 

touching defendant's penis. (SC 1559) J.L. never saw defendant inappropriately 

touch or attempt to have sex with K.L .. The defendant never made J.L. shower 

with him and never abused her. (SC 1563) 

K.L.' s sister, R.L., testified for the defendant and said she was the youngest 

of the siblings. (SC 1579) R.L. shared a bedroom and was close to D.H. until they 

drifted apart in high school. (SC 1582) R.L. never saw anything inappropriate 

happen between any of her sisters and the defendant. (SC 1584) 
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Kimberlee Kelly Libricz, the defendant's wife, testified that she and the 

defendant have been married for 35 years and have five children. (SC 1588-89) 

Kimberlee and KL. had a falling out in 2014 over how KL. was raising her children. 

(SC 1590-91) Kim said she never saw defendant abuse KL .. (SC 1595-96) 

Robert J. Libricz II testified in his defense. Libricz denied, inter alia, that 

when K.L. was about 13 years old he attempted to penetrate her from behind as 

she slept on the couch. (SC 1653-54) Libricz denied having sex with K.L. in the 

shower before a school dance. (SC 1654-55) Libricz denied having inappropriate 

sexual contact with D.H. or K.L .. (SC 1660) 

Following closing arguments, the court on November 28, 2018, found Libricz 

not guilty of aggravated criminal sexual assault of KL. (count 3) because it could 

not rely on the memory of KL. at age 3. The court found Libricz guilty of aggravated 

criminal sexual abuse (Count 4); aggravated criminal sexual assault (Count 5); 

predatory criminal sexual assault (Count 6); predatory criminal sexual assault 

(Count 8); criminal sexual assault (Count 10); and criminal sexual assault (Count 

11). (SC 1811-22) 

Counsel filed a motion for new trial, which the trial court denied on February 

5, 2019. (SC 390-91, 1885) The motion argued, interalia, thatthetrialcourterred 

by denying Libricz' motion for a bill of particulars. (SC 390) 

Libricz elected to be sentenced under statutory provisions in effect at the 

time of the offenses. (SC 1898) The court sentenced Libricz to prison terms of five 

years for aggravated criminal sexual abuse (count 4); 12 years for aggravated 

criminal sexual assault (count 5); 12 years for predatory criminal sexual assault 

(count 6); 18 years for predatory criminal sexual assault (count 8); five years for 
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criminal sexual assault (count 10); and eight years for criminal sexual assault 

(count 11). The court determined that consecutive sentences were not required 

to protect the public from further criminal conduct and ordered all sentences to 

be served concurrently. (SC 1950, 1952-54) 

The trial court denied a motion to reconsider sentence on March 28, 2019. 

(SC 1998) 

On April 11, 2019, Libricz entered a negotiated guilty plea to predatory 

criminal sexual assault against D.L. (count 1) and was sentenced to six years in 

prison to be served at 85 percent and concurrent to the previous sentences. Count 

2, which charged Libricz with predatory criminal sexual assault against D.L., 

was dismissed pursuant to the plea. (SC 2036-58) 

Libricz, on April 22, 2019, filed a motion pursuant to Supreme Court Rule 

4 72 to correct errors in sentencing regarding fines and fees imposed by the court. 

(SC 666-68) The trial court denied the motion on May 13, 2019. (SC 673, 2081) 
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ARGUMENT 

The counts of the indictment charging Robert Libricz with predatory 
criminal sexual assault against K.L. contained fatal substantive defects 
that rendered them invalid by charging an offense that was not in effect 
during the time when the offense was alleged to occur. 

Robert Libricz was convicted and sentenced after a bench trial on two counts 

of a criminal indictment ( count 6 and count 8) charging predatory criminal sexual 

assault of his daughter KL .. Each count alleged a single and separate act by Libricz 

that occurred during a two-year period between "March 27, 1995, and March 27, 

1997, inclusive." (SC 54, 55; 339, 340) However, the statute creating the offense 

of predatory criminal sexual assault did not take effect until May 29, 1996. Public 

Act 89-462. Thus, the relevant counts of the indictment include a 14-month period 

when the charged offense did not exist. 

Because the offense was not in effect during the entire two-year period charged 

in these counts of the indictment, the counts are fatally defective and provided 

an insufficient basis to prosecute Libricz as charged. People v. Wasson, 175 Ill.App.3d 

851, 855, 860 (4th Dist. 1988); People v. Mescall, 379 Ill.App.3d 670, 671 (2d Dist. 

2008). The Second District acknowledged the indictment here was defective, but 

went on to find reversal was not warranted because the defense did not move to 

dismiss the charges in the trial court and the charging instrument was sufficient 

to allow Libricz to prepare his defense and to bar further prosecution for the same 

acts under the standard of People v. DiLorenzo, 169 Ill.2d 318, 323 (1996). People 

v. Libricz, 2021 IL App (2d) 190329-U, ,r 40. 

The Second District erred by applying the DiLorenzo standard, which should 

not be applied to review of indictments that suffer from the substantive defect 
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of charging an offense that was not in effect at the time alleged in the charging 

instrument, even if the defendant did not move to dismiss the indictment in the 

trial court. Alternatively, if this Court finds the indictment here should be reviewed 

under the DiLorenzo standard, this Court should find the substantive defects in 

count 6 and count 8, in conjunction with related counts that alleged that the same 

acts and charged aggravated criminal sexual assault and were dismissed on the 

day of trial, prejudiced Libricz in his ability to prepare a defense and to protect 

against future prosecutions, and consequently reverse his convictions. 

Standard of Review 

The sufficiency of this charging instrument presents a question of law to 

be reviewed de nova. People v. Swanson, 308 Ill.App.3d 708, 711 (2d Dist. 1999). 

Enactment of Predatory Criminal Sexual Assault 

The offenseofpredatorycriminalsexual assault, 720 ILCS 5/12-14.1, initially 

was created by Public Act 89-428 and became effective on December 3, 1995. 

However, the statute was declared to be unconstitutional in Johnson v. Edgar, 

176 Ill.2d 499, 523 (1997), for violating the single subject rule of the Illinois 

Constitution. Ill. Const., art. IV,§ 8(d). The legislature reenacted the statute in 

Public Act 89-462, effective May 29, 1996. See Mescall, 379 Ill.App.3d at 671. 

When Public Act 89-428 was held unconstitutional in Johnson, the offense 

of predatory criminal sexual assault was rendered void ab initio; that is, it was 

as if the law never existed. When the legislature reenacted the offense, the 

reenactment had the effect of creating an entirely new criminal statute. People 

v. Tellez- Valencia, 188 Ill.2d 523, 526 (1999). The new statute, by its language, 

did not apply to acts occurring before the effective date of May 29, 1996. Tellez-
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Valencia, 188 Ill.2d at 525; Mescall, 379 Ill.App.3d at 676. 

Effect of Charging Void Offense of Predatory Criminal Sexual Assault 

In Tellez- Valencia, the consolidated defendants were charged with and 

convicted of predatory criminal sexual assault for acts committed in the spring 

of 1996, prior to reenactment of §12-14.1 in Public Act 89-462. Tellez-Valencia, 

188 Ill.2d at 525. This Court found the defect caused by charging an offense based 

on a statute not in effect "is fatal, rendering the entire instrument invalid, and 

warranting reversal of defendants' convictions." Tellez-Valencia, 188 Ill.2d at 527. 

Tellez-Valencia favorably cited the case of Wasson, in which the Fourth 

District considered a charging instrument that alleged the defendant committed 

aggravated criminal sexual assault, Ill.Rev.Stat. 1984, ch. 38, par. 12-14(b), between 

January 1, 1983, andApril24, 1985. TheoffensewasenactedbyPublicAct83-1067, 

which took effect on July 1, 1984. Wasson, 175 Ill.App.3d at 853-54. The court 

found the single-count information was defective to the extent it charged the act 

occurred prior to July 1, 1984, and provided an insufficient basis for the State 

to prosecute the defendant as charged. Wasson, 175 Ill.App.3d at 853-54. The court 

concluded that because the information charged the defendant for an offense that 

could have occurred before the statute was legally operative, the entire charging 

instrument and resulting conviction must be invalidated. Wasson, 17 5 Ill.App.3d 

at 860. 

Notably, as in this case, the defendant in Wasson did not move to dismiss 

the charging instrument in the trial court. The reviewing court noted it was 

compelled to consider the claim that the complaint was defective because of the 

"serious nature of the State's error." Wasson, 175 Ill.App.3d at 854. 
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In Mescal!, the Second District considered the rulings of Tellez-Valencia 

and Wasson in a case in which the defendant was charged by amended information 

with four counts of predatory criminal sexual assault, each occurring between 

June 1995 and September 1996. Mescal!, 379 Ill.App.3d at 672. The defendant 

argued on appeal from dismissal of a petition for relief from judgment under 735 

ILCS 5/2-1401(c) (2006) that his convictions were void based on a defective charging 

instrument that alleged some conduct occurred before the effective date of the 

statute creating§ 12-14.1. Mescal!, 379 Ill.App.3dat 671-72. The Second District 

acknowledged that the charging instruments were defective, as in Wasson, because 

they charged conduct under statutes that were not in effect "at all the times alleged." 

Mescal!, 379 Ill.App.3d at 677. 

Ultimately, however, the Second District affirmed the dismissal ofMescall's 

§ 2-1401 petition because the judgment was merely "voidable" rather than "void." 

Even though the charging instrument was defective, the defects did not deprive 

the trial court of jurisdiction and thus the judgments of conviction were not "void." 

And, because the § 2-1401 petition was filed outside the two-year limitations period 

and the defendant failed to show he should be excused for not timely filing the 

petition, the Second District found the trial court properly dismissed the petition 

as untimely. Mescal!, 379 Ill.App.3d at 677. 

The argument raised in this appeal does not suffer from the procedural 

default that led the Second District to deny relief in Mescal!. The Second District 

recognized that "a voidable judgment is one entered erroneously by a court acting 

within its jurisdiction and is correctable on review [only] if a timely appeal is taken." 

Mescal!, 379 Ill.App.3d at 673, 675, 677, citing People v. Speed, 318 Ill.App.3d 
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910, 914 (3d Dist. 2001); People u. Raczkowski, 359 Ill.App.3d 494, 497 (1st Dist. 

2005). See also People u. Davis, 156 Ill.2d 149, 155-57 (1993) (a voidable judgment 

is one entered erroneously by a court acting within its jurisdiction and is correctable 

on review if a timely appeal is taken). Notably, the Second District considered 

the convictions in Mescall to be "entered erroneously" by the trial court because 

of the defective charging instrument. Only because the defect was raised in a late

filed § 2-1401 petition did the Second District deny relief. Mescall, 379 Ill.App.3d 

at 673, 675,677. Here, Mescall is distinguishable to the extent that Libricz argues 

on direct appeal that his convictions for predatory criminal sexual assault are 

voidable because of a defective indictment. 

Substantive Defects to Indictment Require Dismissal 

Tellez- Valencia, Wasson, and Mes call should control the disposition of this 

appeal and result in the dismissal ofLibricz' two convictions for predatory criminal 

sexual assault. The court in Wasson, a decision which this Court favorably cited 

in Tellez- Valencia, clearly held the defects in the charging instrument, similar 

to the defects in the indictment here, were fatal. 

If an indictment or information contains sufficient 
information to apprise defendant of the charge with 
sufficient particularity to prepare his defense and to 
bar future prosecutions arising out of the same offense, 
it will be upheld when attacked for the first time on 
appeal. (citations omitted) In this case we consider the 
flaws in the charging instrument are fatal defects which 
invalidate the entire instrument and warrant the 
reversal of defendant's conviction. 

Wasson, 175 Ill.App.3d at 855. 

It is notable in this passage that the Wasson court considered and rejected 

the standard applied by the Second District in this case. Generally, where a 

-11-



127757

SUBMITTED - 16836629 - Norma Huerta - 2/24/2022 12:17 PM

defendant challenges the sufficiency of an indictment or information for the first 

time on appeal, a reviewing court need determine only whether the charging 

instrument apprised the defendant of the precise offense charged with enough 

specificity to prepare his or her defense and allow pleading a resulting conviction 

as a bar to future prosecution arising out of the same conduct. DiLorenzo, 169 

Ill.2d at 323; People v. Maggette, 195 Ill.2d 336, 347-48 (2001); People v. Burke, 

362 Ill.App. 3d 99, 103 (2d Dist. 2005). But here, because the defect in the indictment 

was substantive rather than merely formal, the DiLorenzo test should not be applied. 

This Court recognized this point in Tellez- Valencia 11 years after Wasson. 

This Court's analysis in Tellez- Valencia illustrates that the defect in the indictment 

here was a substantive defect that rendered the indictment invalid, rather than 

a formal defect that may be cured by amendment. This Court noted in Tellez

Valencia that failure of an indictment to state an offense is a substantive defect 

that is not subject to amendment under 725 ILCS 5/111-5 (1999). "The committee 

comments to section 111-5 of the Code of Criminal Procedure of 1963 specifically 

exclude failure to charge a crime from those defects in a charge considered merely 

formal and which may be cured by amendment at any time, instead labeling this 

a substantive defect." Tellez-Valencia, 188 Ill.2d at 526-277. This Court went on 

to cite Wasson for the principle that such substantive defects are fatal. "[T]he defect 

caused by charging an offense based upon a statute not in effect when the alleged 

offense occurred is fatal, rendering the entire instrument invalid, and warranting 

reversal of defendant's convictions." Tellez-Valencia, 188 Ill.2d at 527, citing Wasson, 

175 Ill.App.3d at 854. 

Thus, the Second District's acknowledgment that the indictment was defective 
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under Wasson should have resulted, according to this Court's prior decision in 

Tellez-Valencia, in that court's finding the indictment to be invalid and vacating 

Libricz' convictions. The Second District erred, then, by not simply vacating the 

convictions as prescribed by this Court and by continuing its analysis and finding 

the indictment to be sufficient under the standard of DiLorenzo. When an indictment 

contains a substantive defect as in this case, the only available remedy is reversal 

of the resulting conviction, and application of the DiLorenzo standard is not 

appropriate. Tellez-Valencia, 188 Ill.2d at 526-27. 

In addition to being consistent with established Illinois law, there are 

compelling policy reasons to reverse Libricz' convictions resulting from an indictment 

containing these substantive defects._In effect, affirming the judgment below would 

effectively constitute permitting convictions for offenses for which Libricz was 

not properly charged. This Court has recognized, "A defendant in a criminal 

prosecution has a fundamental due process right to notice of the charges against 

him; thus, a defendant may not be convicted of an offense he has not been charged 

with committing." People v. Clark, 2016 IL 118845, ,I 30. This principle is rooted 

in a defendant's Fifth Amendment right to be informed of the nature and cause 

of the accusation against him and his Sixth Amendment right to indictment by 

a grand jury. U.S. v. Ratliff-White, 493 F.3d 812, 819-20 (7th Cir. 2007); U.S. 

Const. Amend. V; U.S. Const. Amend. VI. To safeguard those constitutional 

guarantees, the United States Supreme Court has long held that "a court cannot 

permit a defendant to be tried on charges that are not made in the indictment," 

Stirone v. United States, 361 U.S. 212, 215-16, 217 (1960).Allowingtheconvictions 

to stand in this case would violate foundational principles of criminal jurisprudence 
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dating to enactment of the Bill of Rights in the Untied States Constitution. 

Defendant was Prejudiced by Defective Indictment 

Even if this Court determines it should review the defective indictment 

according to the DiLorenzo standard for assessing instruments challenged for 

the first time on appeal, this Court should go on to find the defects prejudiced 

Libricz in preparing his defense. 

The defects in the indictment in this case are similar to the defects in Wasson, 

in which the reviewing court found not only that the charging instrument was 

fatally defective for charging an offense that was not in effect, but also that the 

defendant was prejudiced by the defective charging instrument: 

While the information adequately apprised defendant 
of the nature, cause, and elements of the charge against 
him, it also charged him for conduct which occurred 
before the statute came into effect. Defendant was 
hindered in the preparation of his defense because he 
was forced to answer to crimes for which he could not 
have been lawfully convicted. 

Wasson, 175 Ill.App.3d at 855. Accordingly, the Court in Wasson reversed the 

defendant's conviction based on the defective indictment. Wasson, 175 Ill.App.3d 

at 860. In Mescal!, the Second District favorably cited this finding of Wasson before 

declining to grantreliefonother grounds. Mescall, 379 Ill.App.3d at 676. Therefore, 

the Second District erred by finding in this case that Libricz was not prejudiced 

in preparing his defense even though the indictment charged him with offenses 

that did not exist during significant portions of the alleged times when the offenses 

occurred. This Court may reverse the convictions at issue in this case on the basis 

of this holding in Wasson. 

Additionally, this Court should consider the impact of count 7 and count 
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9 of the indictment when assessing the prejudice to Libricz in preparing his defense. 

Prior to the effective date of Public Act 89-462 on May 29, 1996, the identical nature 

and elements of the new offense of predatory criminal sexual assault existed as 

the offense of aggravated criminal sexual assault. 720 ILCS 5/12-14(b )(1) (1995). 

Counts 7 and 9 of the indictment charged Libricz with aggravated criminal sexual 

assault and were based on the same physical acts as Count 6 and 8. (SC 55, 56; 

340, 341; SC 1274) Count 7 and count 9 also alleged the acts occurred between 

"March 27, 1995, and March 27, 1997, inclusive." (SC 55, 56; 340,341) The State 

dismissed Counts 7 and 9 on the day of commencement of bench trial. (SC 1313) 

The significance of count 7 and count 9, and their relationship to contested 

count 6 and count 8, is that at all times prior to trial Libricz was charged with 

two different offenses, each with the same essential elements, for the same alleged 

conduct. The State acknowledged count 6 charging predatory criminal sexual assault 

was based on the same alleged acts as count 7 charging aggravated criminal sexual 

assault. (SC 55, 56; 340,341; 1274) Similarly, count 8chargingpredatorycriminal 

sexual assault was based on the same alleged acts as count 9 charging aggravated 

criminal sexual assault. (SC 55, 56; 340, 341; 1274) 

Notably, count 7 and count 9 suffered from the same defect as their 

counterparts by charging offenses that were not in effect at all times alleged in 

the indictments. Thus, Libricz was forced to prepare a defense for trial against 

counts of the indictment that directly contradicted each other. Libricz was placed 

in the prejudicial position of being charged with alternative offenses alleging the 

same conduct, yet neither of the offenses was in effect for substantial periods of 

the two-year time-frame alleged in the counts of the indictment. Where the defendant 
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in Wasson was found to be prejudiced by a single charge that was not in effect 

at all times alleged in the charging instrument, Libricz faced substantially greater 

prejudice where he was forced to prepare a defense against multiple similarly 

defective indictments for each alleged act. Then, only on the day of trial did the 

State dismiss count 7 and count 9 and elect to proceed on the defective count 6 

and count 8. (SC 1313) 

Libricz moved for a bill of particulars in an attempt to clarify the time of 

the alleged offenses and the precise charges against him. Libricz argued, inter 

alia, that the law had changed during the times alleged in the indictment, making 

it impossible to adequately prepare a defense. (SC 1153-57) But the trial court 

denied Libricz' motion for a bill of particulars after the State represented to the 

court that it had provided the defendant with the best available information that 

was consistent with discovery. (SC 115 7-59, 1175-78) By maintaining that it could 

not refine the possible dates of the offenses within the two-year period charged 

in the indictment, the State tacitly admitted the offenses charged in count 6 and 

count 8 could have occurred during the 14-month period before the statute creating 

the offense of predatory criminal sexual assault took effect. 

It is notable that the Second District attempted to distinguish Wasson's 

finding that the defendant there was prejudiced by being forced to answer for 

crimes for which he could not have been lawfully convicted. Libricz, 2021 IL App 

(2d) 190329-U, ,r 47. 

[Wasson] is distinguishable because, in that case, there 
was no indication that counsel was aware, before trial, 
that the law had changed during the alleged periods. 
In addition, counsel in Wasson proposed a jury 
instruction that would have informed the jury of the 
effective date of the offense. Counsel thereby attempted 
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to remedy the defect in the indictment. 

Libricz, 2021 IL App (2d) 190329-U, i147 (emphasis in original). But the Second 

District's reasoning presents a distinction without a difference. It is clear, as the 

Second District notes, that counsel in Wasson unsuccessfully attempted to remedy 

the defective instrument in the trial court by proposing a jury instruction that 

would have included as an essential element that the aggravated criminal sexual 

assault occurred on or after July 1, 1984, which is the effective date of the statute 

creating the offense. Wasson, 175 Ill.App.3d at 859. In the instant case, the defendant 

moved for a bill of particulars in an attempt to learn the dates of the alleged acts 

so it would be clear whether the acts were charged as predatory criminal sexual 

assault as alleged in count 6 and count 8, or charged as aggravated criminal sexual 

assault as alleged in count 7 and count 9. Thus, as in Wasson, the trial court rejected 

Libricz' attempt to remedy the defect in the indictment by clarifying the time of 

the offense and the precise charge against him. There is no practical difference 

between Libricz and the defendant in Wasson where both asked the trial court 

to remedy the defective charging instruments and both attempts were rejected. 

The Second District's attempt to distinguish Wasson's finding of prejudice should 

be rejected and Libricz' convictions under the defective indictments should be 

reversed. 

Furthermore, it is significant to note that the trial evidence in this case 

cannot be found to show the charged offenses occurred during the time period 

after the newly created offense of predatory criminal sexual assault took effect 

on May 29, 1996. Count 6 charged Libricz with predatory criminal sexual assault 

by committing an act of sexual penetration with KL. by causing his penis to make 
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contact with the vagina and/or anus of K.L., who was under age 13 when the act 

was committed. (SC 54,339) K.L. testified her date of birth was March 27, 1984. 

(SC 1331) KL. testified at trial that when she was "about [ age] 11," she was sleeping 

on a couch in the living room and woke up with defendant touching both her vagina 

and anus with his penis. (SC 1350-511) This testimony shows that K.L. would 

have turned age 12 on March 27, 1996, which was well before the offense of predatory 

criminal sexual assault took effect on May 29, 1996. Thus, according to K.L.'s 

testimony, the charged act occurred before the effective date of the statute creating 

§ 12-14.1. 

Count 8 charged Libricz with predatory criminal sexual assault by committing 

an act of sexual penetration with K.L. by inserting his penis inside her vagina 

while she was under age 13. Regarding this count, KL. testified that she got 

permission from the defendant to attend a dance while she was in the sixth grade. 

(SC 1355) While K.L. showered before the dance, Libricz got into the shower and 

inserted his penis in K.L.'s vagina. (SC 1357-58) The State elicited no testimony 

regarding KL.'s age at the time of the alleged act other than she was in the sixth 

grade. On cross-examination, K.L. said that when she was in the sixth grade, 

she would have been 11 years old and would have turned 12 during the school 

year. (SC 1432) Again, this testimony shows that the offense occurred when KL. 

was 11 or shortly after she turned 12 years old on March 2 7, 1996. K.L.' s testimony 

shows the alleged offense occurred before the offense of predatory criminal sexual 

assault took effect on May 29, 1996. 

The Second District rejected Libricz' argument below that the evidence 

did not show the offenses charged in count 6 and count 8 occurred after the offense 
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of predatory criminal sexual assault went into effect. Libricz, 2021 IL App (2d) 

190329-U, ,r 47. The Court said that because the case was tried at a bench trial, 

the presiding judge was presumed to know and follow the law, including the effective 

date of the statute. Thus, by finding Libricz guilty of predatory criminal sexual 

assault, the Second District said, the trial court found the acts occurred after the 

effective date of the statute. Libricz, 2021 IL App (2d) 190329-U, ,r 4 7. 

However, the Second District's finding does not withstand scrutiny. The 

Second District noted the established rule that in a bench trial, a trial judge is 

presumed to know the law and to follow it, and this presumption is rebutted only 

when the record affirmatively shows otherwise. Libricz, 2021 IL App (2d) 190329-U, 

,r 47, citing People v. Ressa, 2019 IL App (2d) 170439, ,r 31. (emphasis added) Here, 

the trial court's comments in delivering the guilty verdicts show it did not know 

and properly apply the law regarding the effective date of the relevant statute, 

§ 12-14 .1. The trial court said in announcing the verdicts, "Each offense is charged 

pursuant to the law in effect at the time of the alleged offense." (SR 1812) The 

Second District cites the trial court's comment as showing the court understood 

the relevant statutory effective dates. Libricz, 2021 IL App (2d) 190329-U, ,r 47. 

But the plain language of the court's comment indicates the opposite. The clear 

and plain meaning of the trial court's comment is that it believed that the charged 

offenses were in effect at all times during the times alleged in each count of the 

indictment. As has been shown in this brief and as the Second District recognized, 

the offense of predatory criminal sexual assault became effective about 14 months 

into the alleged two-year time period. Libricz, 2021 IL App (2d) 190329-U, ,r 40 

("The above cases, particularly Wasson, lead us to conclude that counts VI and 
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VIII of the indictment were defective.") This Court should reject the Second District's 

finding that the trial court implicitly found the offenses in count 6 and count 8 

to have occurred after the effective date of the offense of predatory criminal sexual 

assault on May 29, 1996. 

Finally, Tellez-Valencia makes clear that the indictment may not be amended 

on appeal to remedy any defects by amending the charges or imposing convictions 

on other charges. In Tellez- Valencia, in which the defendants were charged with 

predatory criminal sexual assaults that occurred before the effective date of the 

new statute, this Court rejected an argument by the State that the charging 

instruments could be amended on appeal to show the defendants committed the 

prior offense of aggravated criminal sexual assault under§ 12-14(b)(l). This Court 

held the amendments proposed by the State sought to cure a substantive, rather 

than a formal defect, and the Court held such amendments could not be made 

on appeal. Tellez- Valencia, 188 Ill.2d at 528. Similarly here, the counts of the 

indictment charging Libricz with predatory criminal sexual assault suffer from 

substantive defects that cannot be amended on appeal. This finding in Tellez

Valencia precludes any resolution that permits entry of convictions for aggravated 

criminal sexual assault under§ 12-14(b)(l) as it existed before enactment of the 

new offense of predatory criminal sexual assault. 

Challenge to Defective Indictment Not Forfeited 

This Court should not find this argument to be forfeited for consideration 

on this direct appeal. First, it must be noted that Libricz filed a motion for a bill 

of particulars asking the State to more narrowly define the alleged dates of offenses. 

(SC 245-46; 1175-78) Libricz argued that changes in the law during the time-frame 
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made it impossible to adequately prepare a defense. (SC 1153-57) The State argued 

the dates in the indictment were sufficiently specific to permit the defendant to 

prepare a defense and to show the charges fall within the statutes oflimitation. 

(SC 1157-60) The trial court denied the motion, finding the State had provided 

the defendant with the best information available as to when the offenses occurred. 

(SC 1175-78) Libricz argued in his motion for new trial that the court erred by 

denying the motion for a bill of particulars. (SC 390) This Court should find this 

issue to be sufficiently preserved in the trial court to preclude forfeiture on review 

in this appeal. 

If this Court finds Libricz did not specifically argue below that the counts 

of the indictment charging predatory criminal sexual assault are fatally defective 

because that offense was not in effect at all alleged times, this Court should review 

this matter as an issue of plain error. In Wasson, the defendant did not challenge 

the sufficiency of the complaint in the trial court. The reviewing court noted that 

in People v. Spain, 24 Ill.App.3d 377, 381 (1st Dist. 1974), the court found it was 

plain error for a complaint to charge a defendant with an offense not yet covered 

by the charging statute. Wasson, 175 Ill.App.3d at 854. The court in Wasson then 

said, "The defendant here did not argue to the trial court that the State had filed 

a defective complaint. The serious nature of the State's error compels us to consider 

this issue nonetheless." Wasson, 175 Ill.App.3d at 854, citing People v. Terry, 170 

Ill.App.3d 484 ( 4th Dist. 1988). Similarly here, this Court may find that prosecution 

of Libricz under the fatally defective indictment constitutes plain error. See Ill. 

S. Ct. Rule 615(a) (plain errors or defects affecting substantial rights may be noticed 

although they were not brought to the attention of the trial court). 
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In sum, Wasson, Tellez- Valencia, and Mescal! all demonstrate that counts 

6 and 8 of the indictment in this case are fatally defective where they encompass 

a 14-month time period before the offense of predatory criminal sexual assault 

was enacted into law. The Second District erred where it applied the standard 

of DiLorenzo and concluded that Libricz suffered no prejudice from the defective 

indictment. This Court should reverse Libricz' two convictions and sentences for 

predatory criminal sexual assault resulting from the defective indictment. If this 

Court determines the defective indictment should be reviewed by the standard 

of DiLorenzo, this Court should find Libricz was prejudiced in preparation of his 

defense for trial and reverse his convictions and sentences for predatory criminal 

sexual assault. 
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CONCLUSION 

For the foregoing reasons, Robert Libricz, respectfully requests that this 

Court reverse his convictions and sentences for predatory criminal sexual assault 

as charged in counts 6 and 8 of the indictment. 

Respectfully submitted, 

THOMAS A. LILIEN 
Deputy Defender 

JEFFREY BRUCE KIRKHAM 
Assistant Appellate Defender 
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IN TJllaRCUn'COURTOF McHENRY COUN'll&LINOIS 1ofl. 
PEOPLE OF THE STATE OF IWN0IS 

w. 

W · 22 ncl JUDICIAL CIRCUIT • 

, c..No. 15C.f Yk1: 
Dllltof Senlence ~ .. f-1'1 
Datltofllrlh B-K; ta 

(Derendlnt) 

_RwOWl:MIG,,,i~-~~·~·'=--'-- ~ v.rorllrth 1'll':f. 
Victim) 

JUDGEMENT· SENTENCE 10 IWNOIS DEPARTMENT OF CO 
WHRASthe1bow-named defencllnthas been ldJucfged evlltyof theofftnsllenumtl'IIWld 

R'IS 1HSIEFOREOADEREOthltthe cterendant btlnd hereby ls tetdtlad toconflnntnt tn the 
CorrealOnsforlhe r.ennol..,slndmonlhsspedfiedforeachofrwe. K 

~~ _ _J 
~ .OFFENSE O'PQlON CLASS · ..,$EHJiNCE M5R 
-&.... IP-'fll·JAJl'IO Gb,£k,li1f~I) i .~rs. --f,1os .. ..i.Yr. and-,tenttnc.wiirvn ( to)thtRnlenell~•----

lz: 31SBtr,IPtf.t 1¢1MtOJ1q,tA«nµJf BR&U4&:W(l,JI) X 1.2:...vrs. _Mos • ...2.,Yr. lndSlld~run ~ c aeoriJeculMto)HSMlltnl»lmpoMdon: ____ • 

~SfJ! ~~9.!i:.~om __ ,_fl_v:_n: _Mos. ,L.Yr. 

YOl ~--gm P,,Urie31mlAs,p/t,f4('}ilpg;<,JB1144r0 X ll... Yrs. _Mos. _i Yr. _anct-~shifitun (~wlthJ (Dconsea,tlveto)lhe sentence Imposed on: ____ ... _. 

ThtCoultflnds'lflnthtc:Wendantls: 

□ BJelbltforlnd lssetltenmdtoll'I emndedtenn pum.tlfttto 730ta 5/54-2. 

D Convlald o/1 c:SIII-Clffensebul nntenmctas a amx ofl'enderpunuamto 7JO I.CSSl5+S(cMI). 

181 =-~--~-=~-=-lnCUIOldy-.. "l!i/l!i.. f,peclri,cllm(,li 
0 Tht Court further finds thltthec.onduct ltadlng toc:anvlcClon fortheofrence enumerallld lnCDUntl_retulted In,.
...., hlnnto the Ylcllm.(730 II.CS 513+3Canl(III) ). 

□ TheCourt furtherflnds thatthederendantmeetsthe ellglbllltyNqUJNmenU Ind ls1ppnwedlorpllClfflent In lheflllltut ........ ,...,.-.If the IJepllltmlntaa:epts the cterendant and dlrtetmlna that1htdeiendlnt 1111 sucassfullyc:ampleted the 
pn,gram,the SINlllce shall be l'Mfuced to time ainsldefed served upon certlfk:adon to the Coult by theCeputmentthlt lhederendant 
.... IIICClllfullycompleted the program. Written cionsent Is fflKhed. 

" □ ThtCourt further finds that the offense was commftfed 111 telUft ollhe useo(lbuseo(ortddktlonto.~ or I contJ'Olled substanct. 
□ rras FURTHER ORDERED thltthe Nnt'enee(s) Imposed on count(s) ___ bt ( □ concurrtntwfth) ( 0 c:onsecutlri to) the 
,..._ Jmposed tnasenumber · IBtheCltcukCOwtvf'.----~ · 

□ fflSFURTHrRORDEREOchat lhedelendantllM □ 7596085'6 D 1009'of llld Mntence, 
If IS FURnaORDEREO lhattht Cterttofthe Court dellver • certified a,py ofthlsonlertothe Sheltl 

□ If IS FUR'l'HS\0Rr8El>thatlhe$herflftakelhedefendant Into custody and dellvlrhlmto1htDeplnmentofCorrectrons which 
shal confine said clefilndant untU expiration ofhls sentenc.eor until he Is o1htMlse Nfeued b,ODerlMlonoflaw. -· 
fJJ R'ISFURIHERORDEREDthlt rnr-M- • 

Appl'O'M4-18-08 byeont'erlnceofChlef Judges 

15 SEC C 615 
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IN THE CIRCUIT COURT OF THE 22ND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILLINOIS 

PEOPLE OF THE STATE OF ILLINOIS ) 

vs. : 15tF4 (p 1 
)i. .----'!ii,U:i!n---, 

, MeHenr, Crn1rilv 1,r..nis 

. > I MAY~2019 
Robert 11.brlcz: 

ORDER J - L HE n·:n.:<~cr.: 

THIS MATTER COMING BEFORE THE COURt for sta~~!l,tSlf~~lrt.n..._g_ 
present, Defendant (.R1St} present, with(~ counsel, and the Court having jurisdiction and being 
ful~ •~Jy premises, it is hereby ordered that: 

This case is set for _______ hearing on _______ at 9:00 a.m./ 

l :30 p.m., on motion of the Defendant/ People/Court/by 3:greement of the parties. 

*** 
This case is set for jury/bench trial on _______ at 10:00 a.m./1 :30 p.m. on· .. 
motion of the Defendant/ People/Court/by agreement of the parties. 

*** 
This case is continued for status/negotiated plea on _______ at 9:00 a.m./ 
1:30 p.m. on motion of the Defendant/People/Court/by agreement of the parties. 

It is further ordered that: 

#.JUll'fllJI_. ~ 

~~~~~~~~~ v«tJt 
dant must a 

Date ............. 

CR·ShtOrd 

17 
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ORl&INAL 
. . lllnds No. 2·19-0829 

INTHE JUN - 3 2819 
APPELLATE COURT OF ll.,LINOIS 

SECOND JUDICIAL DISTRICT 

) Appeal f.rom the Circuit Court of PEOPLE OF THE STATE OF 
ILLINOIS, ) the Twenty•Second Judicial Circuit, 

Pla.intiff•Appellee, 
) McHenry County, Illinois 
) 
) No. 15 CF 467 
) 
) 

ROBERT LIBRICZ, 

Defendant-Appellant. . . 

) Honorable 
) James Cowlin, 
) J.udge.P1:eswing. 

AMENDED NOTICE OF APPEAL 

An appeal is taken to the Appellate Court, Second District, .from the judgment 
described below: 

Appellant's Name: 

Appellant's Address: 

Appellant's Attorney: 

Appellant's Attorney's 
Address.: 

Robert Libricz 

McHenry County Jail 
2200 N. Seminary Ave. 
W~IL60098 

Office of the State Appellate Defender 

One Douglas Avenue, Second Floor 
El~ IL 601.20 

Offenses of which convicted: Two counts of predatory criminal sexual assault, 
two counts of criminal sexual assault, one count of 
aggravated criminal sexual assault and one count 
of aggravated criminal sexual abuse 

Date of Oraer: 

Sentences:, 

March 28, 2018 

12 ye81'8, 18 years, 5 years, 8 years, 12 years BJ;ld 
6 years, respectively · 

Respectfully Submitted: 

By: Isl Thomas A Lilien 
Deputy Defender 

SEC .• ~ 681 -------------------18--------------......... ---
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No. 2-19-__ _ 

INTHE 
MAY 2 4 2019 

APPELLATE COURT OF ILLINOIS 

SECOND JUDICIAL DISTRICT 
KATHERINE M. KEEFE 

Clerk of e Circuit CQIA'f 

PEOPLE OF THE STATE OF 
ILLINOIS, 

........... 
Plaintiff-Appellee, 

-vs-

ROBERT LIBRICZ, 

Defendant-Appellant. 

) Appeal from the Circuit Court of 
) the Twenty-Second Judicial Circuit, 
) McHenry County, Illinois 
) 
) No. 15 CF 467 
) 
) 
) Honorable 
) James Cowlin-, 
) Judge Presiding. 

NOTICE OF APPEAL 

An appeal is taken to the Appellate Court, Second District, from the judgment 
described below: 

Appellant's Name: 
Register No. 

Appellant's Address: 

........... 
Appellant's Attorney:· 

Appellant's Attorney's 
Address: 

Robert Libricz 
126510 

McHenry County Jail 
2200 N. Seminary Ave. 
Woodstock, IL 60098 

Office of the State Appellate Defender 

One Douglas Avenue, Second Floor 
Elgin, IL 60120 

Offenses of which convicted: Two counts of predatory criminal sexual assault, 
two counts of criminal sexual assault, one count of 
aggravated criminal sexual assault and one count 
of aggravated criminal sexual abu~e 

Date of Order: 

Sentences: 

Order appealed: 

May 13, 2019 

18, 12, 8, 5, 12 and 5 years, respectively 

Denial of motion to correct sentence errors 
(Rule 472 motion) 

Respectfully submitted, 

By: --1.L~ U· g. 
Thomas A. Lilien, Deputy Defender 
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2021 IL App (2d) 190329.:.U 
Nos. 2-19-0329 & 2-19-0452 cons. 

Order filed September 9, 2021 

NOTICE: This order was filed under Supreme Court Rule 23(b) and is not precedent 
except in the limited circumstances allowed under Rule 23(e)(l). 

IN THE 

APPELLATE COURT OF ILLINOIS 

SECOND DISTRICT 

THEPEOPLEOFTHESTATE 
OF ILLINOIS, 

) Appeal from the Circuit Court 
) of McHenry County. 

Plaintiff-1'-ppeUee, 

v. 

) 
) 
) 
) No. 15-CF-467 
) 

ROBERT J. LIBRICZ, 

Defendant-Appellant. 

) Honorable 
) James S. Cowlin, 
) Judge, Presiding. 

JUSTICE BIRKETT delivered the judgment of the court. 
Justices ffudson and Brennan concurred in the judgment. 

ORDER 

,r 1 Held: Though the indictment alleged a date range for sex offenses that included time 
before the effective date of the statute creating the offense, this defect was not fatal 
to the indictment. Defense counsel was aware that the law had changed during the 
specified time frames and could have prepared an appropriate defense. Also, the 
allegations were sufficient to allow defendant to assert a double jeopardy bar to 
subsequent charges based on the same conduct. 

,r 2 Following a bench trial, defendant, Robert J. Libricz, was convicted of, inter alia, two 

-
counts of predatory criminal sexual assault of a child (720 ILCS 5/12-14.l(a)(l)(West 1996)). On 

appeal, defendant argues that the indictment was fatally defective, and his convictions must be 

20 
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reversed because the alleged period in which the acts took place included time before the effective 

date of the statute creating the offense. We affirm. 

1 3 I. BACKGROUND 

14 On June 25, 2015, defendant was charged in an 11-count indictment with various sex 

offenses against two of his daughters, D.H. and K.L., alleged to have been committed between 

1987 and 2006, when the victims were minors. Counts I and II charged defendant with predatory 

criminal sexual assault of a child (720 ILCS 5/12-14.l(a)(l) (West 1998)) and criminal sexual 

assault (720 ILCS 5/12-13(a)(3) (West 2004)), respectively, against D.H., who was born on May 

4, 1992.1 Counts III through XI charged defendant with various sex offenses against K.L., who 

was born on March 27, 1984. 

1 5 At issue here are counts VI and VIII, charging predatory criminal sexual assault of a child . 

.. , ' 
The offense of predatory criminal sexual assault of a child was created by Public Act 89-428, with 

~n effective date of December 13, 1995. Before then, the offense existed in secti6n 12-14(b)(lj of 

the Criminal Code of 1961 (720 ILCS 5/12-14(b)(l) (West 1994)) as one of thlseveral diff~rent 

ways in which a person could commit aggravated sexual assault. See People v~· Tellez-Valencia, 

188 Ill 2d 523, 529 (1999) (Rathje, J., dissenting). "Public Act 89-428 moved the offense from 

the aggravated criminal sexual assault statute and designated it the separate offense of predatory 

criminal se~ual assault of a child . ." Id. Public Act 89-428 was later declared unconstitutional for 

violating the single-subject clause of the United States Constitution. Johnson v. Pdgar, 176 DI. 2d 

1 J?efendant brought a motion to sever counts I and II, which the trial c~mrt granted. The 

State first proceeded to a bench trial on the allegations involving K.L. 

- 2 -

21 



127757

SUBMITTED - 16836629 - Norma Huerta - 2/24/2022 12:17 PM

2021 IL App (2d)l90329-U 

499 (1997). This rendered the offense of predatory criminal sexual assault of a chHd "void 

~b initio; that is, it was as if the law never existed." Tellez-Valencia, 188 Ill. 2d at 526. The General 

Assembly reenacted the offense in Public Act 89-462, with an effective date of May 29, 1996. 

"[TJ his reenactment had the effect of creating an entirely new criminal statute." Tellez- Valencia, 

188 Ill. 2d at 526. 

16 Count VI charged that, "on or between March 27, 1995 and March 27, 1997, inclusive," 

defendant committed predatory criminal sexual assault of a child, "in violation of Chapter 720, 

Section 5/12-14.1 (a)(l) of the Illinois Compiled Statutes," in that he "committed an act of sexual 

penetration with KL., who was under 13 years of age," when he "caused his penis to make contact 

with the vagina and/or anus of K.L." 

17 Count VIII charged that, "on or between March 27, 1995 and March 27, 1997, inclusive," 

defendant committed predatory criminal sexual assault of a child, "in violation of Chapter 720, 

Section 5/12-14.1 (a) (I) of the Illinois Compiled Statutes," in that he "committed an act of sexual 

penetration with ,K.L., who was under 13 years of age," when he "inserted his penis inside the 

vagina of K.L." 

1 8 Counts VII and IX charged defendant based on the same alleged acts and period in counts 

VI and VIII, respectively. However, those counts alleged the offense of aggravated criminal sexual 

assault "in violation of 720 ILCS 5/12-14(b)(l) of the Illinois Compiled Statutes." 

19 On April 26, 2017, defendant filed a motion for a bill of particulars, arguing that he was 

unable to prepare his defense. Defendant argued, inter alia, that "[t]here have been substantive law 

changes both within the date ranges as well as in the time period between the specified date ranges 

and the charging date." 

- 3 -
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1 10 On May 4, 2017, defendant filed a motion to dismiss the indictment, arguing that counts I 

and III-XI were barred by the statute of limitations. On June 22, 2017, defense counsel advised the 

trial court that he had withdrawn the motion. 

111 The hearing on the motion for a bill of particulars took place on August 3, 2017. Defense 

counsel argued at the hearing that the State "pled a range" and that "the law ch,anges over these 
__ , . 

ranges." Counsel argued that he could not prepare a defense, because he " [ did not] know what law 

we are talking about *** and this isn't supposed to be a guessing game." Further: "It seems there 

is a due process violation to say I have to ge~erally prepare for some unspecified law and we are 

going to sort it out at trial. I don't think that's the way the system was set up, so it impacts our 

defense and it impacts our ability to negotiate and it impacts everything." 

112 The trial court denied the motion, stating that it was permissible to allege a range of dates 

in which the offenses allegedly occurred. The court stated: "As long as the crime occurred within 
., 

the statute of limitations and prior to the return of the charging instrument, the State need only 

provide the Defendant with the best information it has as to when the offenses occurred." 

113 On November 1, 2018, the matter proceeded to a bench trial. The court granted the State's 

motion to dismiss counts VII and IX {each charging aggravated criminal sexual·assault), and the 

State proceeded on counts III, IV, v,·VI, VIIl, X, and XI. Four witnesses testified for the State, 

including K.L. Four witnesses testified for the defense, including defendant. The State presented 

three rebuttal witnesses. 

114 K.L. testified that she had three sisters, D.H., ].L. (born 10/27/85), R.L. (bom 6/27/94), 

and one brother, RJ.L. (born 5/23/90). K.L. testified as follows about the allegations in count VI. 

When she was "about 11," she was sleeping on the couch in the living room of the family home 

when she woke up with defendant on top of her. Defendant was attempting to penetrate her vagina 

- 4 -
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with his penis. Defendant's penis touched her vagina and her anus. On cross-examination, defense 

counsel asked: "At that time, I believe you said it was somewhere between the ages of 11 and 13?" 

K.L. responded: "In there." 

f 15 K.L. testl_fied as fol1ows about the allegations in count VIlI. When KL. was "in the sixth 

grade," she had a~ked defendant for permission to attend a sixth-grade dance. Defendant told her 

that she could g£?_
0
but that she would have to first shower. K.L. went to the upstairs bathroom to 

shower. While s.~~ was showering, defendant entered the bathroom, took off his clothes, ~nd 

entered the shower. Defendant bent K.L. over and penetrated her vagina with his penis from 
. ~ ~" 

behind. On cross-_examination, K.L. testified that, in sixth grade, she would have been 11 when 
• . I • • • 

the school year st~rted and turned 12 during the school year. 
. . . '. 

f 16_ K._L. test~ied that, in March 2015, she and D.H. went to the McHenry Cou~ty Sheriff's 

Office to report ~legations of abuse against defendant and met with McHenry Cmmty Sheriff's 

dete_ctive Michell; Asplund. On April 1, 2015, KL. had a telephone conversation with defendant 

in Asplund's presence, which was recorded. On April 13, 2015, KL. met with defendant in person, 
. ... ; 

while wearing a r~cording device provided to her by Asplund. The recordings were admitted into 
' ~ ' 

evidence as People's exhibit No. 1 and were played for the trial court. 

f 17 During the April 1, 2015, telephone conversation, K.L. told defendant that she missed 

spending time with the family. K.L. told defendant that she knew that they had sex and that she 

wanted him to apologize for what he did. Defendant commented about D.H. and about things being 

posted on the Internet to ruin their lives. Defendant denied that he had sex with KL. and stated, 

"You know, you guys didn't have to go down this fucking route." K.L. commented that she kept 

having flashbacks about when they had sex and defendant said, "I don't know what to say to you." 

Throughout the conversation, defendant denied K.L. 's allegations. Defendant told KL. that if she 

- 5 -
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wanted to talk to him, she needed to do so in person. When she asked defendant if he would 

apologize, he told her that he was not going to apologize for anything. When K.L. stated that she 

could not believe that defendant would not apologize to her, he said that he did not trust anyone 

anymore and that everyone was trying to ruin their lives. 

118 During the April 13, 2015, conversation, which took place at defendant's place of 

employment, K.L. told defendant that she wanted the apology that he told her he would give her 

in person. She said that she wanted to come back to her family but that she was not going to unless 

he apologized. Defendant asked K.L. what she needed an apology for. KL. replied, "You know 

for what dad. You know for what." Defendant replied, "I know. What am I going to do about you 

and the other fucking asshole sister of yours." Defendant went on to talk about posts that D.H. 

made on Facebook. KL. again stated that she wanted her apology and that it was all that she 

expected from him. Defendant commented that he thought that KL. was in counseling. Defendant 

then stated: "You know Ruby apologized to somebody he did something to and'he 's going to Jail. 

I don't want to go to fucking jail for anything." Defendant asked K.L. if she was wearing a 

recording device and she told him that she was not. Defendant asked K.L., "So what am I supposed 

to tell your mother [unintelligible] all this? How do I explain that to her?" KL. told defendant that 

her mother was "fucking blind." Defendant stated: "Well, it seems like all you guys want to do is 

ruin our entire life, which you guys have halfway succeeded in doing." He stated: I don't know 

why this has become such a fricking issue all of a sudden." Defendant again commented on things 

being posted on Facebook, stating that he did not know who started it or why. K.L. said: "Because 

[D.H.J said you molested her when she was little." K.L. stated: "And I know what you did to me, 
.. 

dad." K.L. then commented that she was not sure if "it ever happened to [R.L.]" but that J.L. said 

that "it happened to her too" but "she recanted" because "she needed somewhere to live." 

- 6 -
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Defendant then st~ted that nothing ever happened with R.L., J.L., or D.H. Defendant stated: "I 

don't even know o/here to begin with this. I mean once you squirt the toothpaste out of the tube it. 

you can't put it back in so I don't know what's going to go on." K.L. then asked defendant if he 
• ,!. . 

was going to apologize to her on his death bed, and he responded: "I thought about that." Defendant 
~-

• • • I 

later stated: "I guarantee we didn't have a perfect normal family, but I don't think anybody's got 

a perfect normal family. I never meant to hurt you or anybody, [K.L.]" Defendant told K.L. that 

her mom did not_rant to have anything to do with D.H. Defendant then stated, "You on the other 

hand, I don't kno:yv, your mom told me she thinks something was going on, blah, blah, whatever. 

'fou know, I gott3 live with everything I've done, I-I'm not happy with a lot of thin~s I did. 

Would I do thing~_ different? Yeh." At that point, someone entered the room. After the individual 
.t.': ~ .. 

left, as K.L. was ~aying goodbye to defendant, he stated: "Your mom thinks something went on. I 

don't know why it went on. I loved you the most out of all the kids [KL.], you were my first born, : . . 

you wer~ my prid~ and joy. I wasn't drunk. I wasn't high. Nothing like that. I loved you. I don't 
•,•: ' 

know." 

f 19 D.H. testified regarding other acts of sexual conduct committed by defendant. In 1999, 
:-:,-::- . 

when DH was between five and seven years old, she attended a daddy-daughter dance with 

defendant. After the dance, she was alone with defendant in his bedroom and he put his pinky 

finger in her vagina. In approximately 2004 to 2006, when D.H. was about 13 years old, she fell 

asleep with her parents in their bed. When she woke up, defendant had his hand in her underwear, . . 

penetrating her vagina with his fingers. 

120 Asplund testified that she met with K.L. and D.H. on March 11, 2015. She spoke with them 

separately. She subsequently obtained an "overhear" order_ and, on April 1, 2015, recorded the 

telephone convers~tion between K.L. and defendant. Asplund listened to the call while in progress. 

- 7 -

26 



127757

SUBMITTED - 16836629 - Norma Huerta - 2/24/2022 12:17 PM

2021 IL App (2d) 190329-U 

K.L. was "extremely emotional" and "upset" during the call. On April 13, 2015, she set up a 

"person-to-person overhear" with K.L. She provided K.L. with a recording device to wear on her 

person. K.L. then drove to defendant's place of employment and had a conversation with him. 

Afterward. K.L. returned the recording device to Asplund. On April 17. 2015, Asplund interviewed 

defendant at his place of employment. When she told him that she was investigating an allegation 

of sexual abuse. he responded that he knew what she was talking about. When she told him that 

K.L. reached out to him for an apology and that he apologized to K.L, defendant told her that "he 

did not apologize for any sexual abuse." Rather, "[h]e apologized for how bad her life was." 

! 21 Beverly B. testified that, in the summer of 1989, her daughter. M.B .. was friends with K.L. 

and J.L., who was K.L. 's younger sister. Beverly was in her vehicle, with M.B., K.L., and ].L., 
.,. 

when M.B., who was about five years old, stated that "boys have penises and girls have vaginas." 

According to Beverly, K.L. then stated, "[W]e take a shower with daddy, and he makes us touch 

his penis." J.L. "scoochied back in the seat," and Beverly said, ''I'll take care of it." Beverly made 

an anonymous report to "DCFS." K.L. 's mother confronted Beverly, and Beverly denied making 

the report. Beverly had no further contact with the family until November 2015 when she had 

contact with K.L. In January 2016, Beverly gave a statement to the police. 

122 For the defense, J.L.. testified that she was K.L.'s sister and was about 19 months younger 

that K.L. She testified that, while growing up. she always shared a bedroom with K.L. and they 

were very close. J.L. never saw defendant inappropriately touch K.L. Defendant never touched 

J .L. inappropriately and never made her shower with him. J .L. had no recollection of being in a 

car with K.L. when KL. told an adult about touching defendant's penis. 

- 8 -

27 



127757

SUBMITTED - 16836629 - Norma Huerta - 2/24/2022 12:17 PM

2021 IL App (2d) 190329-U 

1 23 R.L. testif~ed that she was born in 1994 and was the youngest of defendant's five children. 

While growing up, she shared a bedroom with D.H., who was two years older than her. She never 

saw defendant do anything inappropriate to K.L. or D.H. 

,r 24 Kimber le~ Kelly Libricz, defendant's wife, testified that she had been married to defendant 

for 35 years and t~ey had five children. Kimberlee was not "on speaking terms" with K.L. because 

she did not agree with how K.L. was raising her children. Kimberlee never saw defendant abuse 

K.L. 

125 Defendant testified that the sexual acts testified to by D.H. and K.L. never happened and 

that he never did cµ1ything sexually inappropriate with either of them. 

· 126 In rebuttal, D.H. testified regarding a photograph taken during the daddy-daughter dance. 

Beverly testified . regarding three photographs taken of herself, her daughter, and K.L. in 

defendant's horn!; over Thanksgiving in 1989. Shelly Pier, a licensed clinical social worker 

specializing in sexual violence trauma, provided expert testimony on post-traumatic stress 

disorder, rape trap.ma syndrome, and child abuse accommodation syndrome. 

1 27 The trial court found defendant not guilty of count III but guilty of all remaining counts. 

The court found that D.H. was a credible witness and that her testimony as to other-crimes evidence 

corroborated the State's case against defendant. The court also found that, although defendant 

denied all allegations, "he made incriminating statements when confronted by [K.L.J on April 13, 

2015." The court stated: 

"The Defendant stated to [K.L.J in response to her plea for an apology, quote, how do I 

explain it to your mother; quote, I never meant to hurt you; quote, I have to live with 

everything I have done, closed quote. Other incriminating statements are included in the 

recording,: admitted as State's Exhibit Number 1. 

- 9 -
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Defendant attempted to explain away the statements when testifying, but the Court 

gives no weight to those explanations. The recorded statements made to [K.L.] are clear 

and unequivocal. 

It is not logical for the Defendant to address his daughter in the manner he did on 

April 13, 2015, if he had not committed acts against her." 

128 The court specifically noted that "[e}ach offense is charged pursuant to the law in effect at 

the time of the alleged offense." Concerning count VI, the court cited the relevant statutory 

provision and noted that the act was alleged to have occurred between March 27, 1995, and March 

27, 1997. Pointing to K.L. 's testimony, D.H.'s testimony as to other crimes, and defendant's 

incriminating statements, the court found that "the State has met its burden of proof on all elements 

of the charged offense." The court also stated: 

"Although the Court is convinced beyond a reasonable doubt the incident occurred when 

[K.L.J was under age 13; the Court does not find [K.L.) was under age 12 when the act 

occurred. Doubt exists as to the age of 11. as testified to by [K.L.J, as [K.L.] could only 

say she was around 11." 

Concerning count VIII, the court again cited the relevant statutory provision and noted that the act 

was alleged to have occurred between March 27, 1995, and March 27, 1997. The court stated that 

it found "[K.L.'sJ testimony credible." The court further stated that "[d]efendant' s recorded 

statements made in person to [K.L.] on April 13, 2015, corroborate[d} [K.L.'s] testimony, as does 

I . 

the testimony of [D.H.]" The court found that "the State has proved all elements of Count VIII 

beyond a reasonable doubt." 

! 29 On December 19, 2018, defendant filed a motion for a new trial, which was denied. 

Following a sentencing hearing, the trial court sentenced defendant on counts IV, V, VI, VIII, X, 

- 10 -
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and XI, t,o concui:rent prison sentences of 5, 12, 12, 18, 5, and 8 years, respectively. On March 25, 

2019, defendant filed an amended motion for reconsideration· of his sentences. The trial court 

denied the motion on March 28, 2019. . . . 

1 30 On April ,11, 2019, defendant pleaded guilty to count I and was sentenced to six years in 

prison, to be se~~(i concurrently with the above sentences. Count II was dismissed per the plea. 

1 31 On April ?2, 2019, defendant filed both a motion to correct certain errors in sentencing and 

a notice of appea!._(appeal No. 2-19-0329). The motion was denied on May 13, 2019. On May 24, ~- . 

2019, defendant med a notice of appeal from the order entered on May 13, 2019 (appeal No. 2-
. - . 

19,-0452). On July 5, 2019, we consolidated defendant's appeals. 
•• •,.M 

132 II. ANALYSIS 

133 _ Defendant contends, for the first time on appeal, that counts VI and VIII in the indkt~ent, 

!illeging predatory: criminal sexual assault of a child, were fatally defective, because the offfmse 
. . . ,\ ,· '· 

did not exist befqi:e May 29, 1996, and each count alleged that the act occurred on or between 

March 27, 1995, a,nd March 27, 1997. Defendant argues that, because he was charged with offenses 

that did not exist ~-µring portions of the alleged periods, he was prejudiced in the preparation qf his 

defense. Thus, according to defendant, his convictions for predatory criminal sexual assault of a 

child as charged in counts VI and VIII of the indictment must be vacated. 

1 34 The State responds that counts VI and VIII were not defective, because the State charged 

defendant with a continuing course of conduct that straddled the effective date of the offense. In 

addition, the State argues that defendant was not prejudiced by the alleged defect, because he 

"possessed specific knowledge about the alleged time frames within the indictment, along with the 

applicable predatory criminal sexual assault statute in effect" Alternatively, the State argues that, 

if we find the convictions void, we should enter judgment on the lesser included offenses of , .. 

- 11 -
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aggravated criminal sexual abuse or hold that the State may charge defendant with any other 

applicable offenses in effect on the dates of the alleged acts, such as aggravated criminal sexual 

assault. 

! 35 We first make clear our standard of review. "When the sufficiency of the charging 

' 
instrument is attacked in a pretrial motion, the standard of review is to determine whether the 

instrument strictly complies with the requirements of section 111-3 [(a)] of the Code of Criminal 

Procedure of 1963 [725 ILCS 5/111-3(a) (West 2018)]." (Emphasis in original.) People v. 

Dilorenzo, 169 Ill. 2d 318, 321-22 (1996). However, when an indictment is challenged for the 

first time on appeal, as in the present case, "the standard of review is more liberal." Id. at 322. "In 

such a case, it is sufficient that the indictment apprised the accused of the precise offense charged 

with enough specificity to (1) allow preparation of his defense and (2) allow pleading a resulting 

conviction as a bar to future prosecutions arising out of the same conduct." Id (citing People v. 

Thingvold, 145 Ill. 2d 441, 448 (1991)). In other words, this court should consider whether the 

defect in the indictment prejudiced defendant in preparing his defense. Id 

1 36 Defendant relies on Tellez-Valencia, People v. Mescal}, 379 Ill. App. 3d 670 (2008), and 

People v. Wasson, 175 Ill. App. 3d 851 (1988), in support of his argument that Ws convictions on 

count VI and VIII must be vacated. 

137 In Wasson, the defendant was charged in a one-count information with aggravated criminal 

sexual assault, based on acts that he committed between January 1, 1983, and April 24, 1985. 

Wasson, 175 Ill. App. 3d at 853. The aggravated criminal sexual assault statute became effective 

on July 1, 1984. Id At trial, the jury heard evidence that the defendant sexually assaulted the victim 

on numerous occasions during the period charged. Id.at 854. The trial court refused a jury 

instruction that would have included as an essential element of the offense that the act occurred on 
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or after the effecqve date of the statute. Id. at 859. The defendant was found guilty. The defendant 

did not c;:haUenge the information in the trial court, but he argued for the first time on appeal. that 
.. ~ . 

it was defective. Id at 854. The Fourth District agreed. The court held that the information "was 

defective to the e~tent it charged (that] the act occurred prior to July 1. 1984." Id The court ~tated 

that "the flaws in the charging instrument are fatal defects which invalidate the entire instrument 

and w~ant rever:sal of [theJ defendant's conviction." Id at 855; The court further stated: 

"W,hile the information adequately apprised defendant of the nature, caus.e, and 
: <... . . ' ·.• ' 

elements pf the charge against him, it also charged him for conduct which occurred before 

. the statute_ came into effect. Defendant was hindered in the preparation of his. defense . . 

because ~e-= was. forced to answer to crimes for ~hich he could not. have been . lawfully 

.convicted." Id. at 855. 
. . ·;•,/:?: . 

. ' 

The. court found that the defective indictment was the source of any prejµdice the defendant may 
=-:.. . . . ~ 

have suffered at trial. The court noted that other-crimes evidence is admissible if it. is 

"independently relevant to show motive, intent, identity, or some other issue connected with the 

crime charged." Id In contrast, "the jury heard evidence of other crimes of defendant of which he 

was improperly accused." Id Additionally, the court found that "in the limited circumstances of 

this case the trial court erred in refusing to instruct the jury that defendant could not be convicted 

as charged if the sexual misconduct occurred prior to July 1, 1984." Id. at 859. Although the 

reviewing court w:as "convinced" that the victim's testimony established that an act occurred after 

July 1, 1984, it held that, without a limiting instruction, it was impossible to know whether the 

jury's verdict was based on an act that predated the effective date of the charged offense. Id The 

court concluded: 
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"For the reason the infoi:mation charged defendant for an offense which could have 

occurred before the corresponding statute was legally operative, we find it necessary to 

invalidate the entire charging instrument and the resulting conviction. The defective nature 

of the instrument, coupled with the conflicting testimony as to when the offense was 

committed, and the trial court's refusal to instruct on the effective date of the statute, 

requires a reversal of the conviction and remand for a new trial." Id at 860. 

The court noted that "it would have been better practice for the State to charge [the] defendant 

under the old statute with one or more counts alleging the offense of aggravated indecent liberties 

with a child between January 1, 1983, and June 30. 1984, f citation] and, under the current statute, 

to enter additional counts for the act or acts committed between July 1, 1984, and April 24, 1985." 

Id at 854-55. (On remand, the State filed an amended information charging the defend~t with 

aggravated indecent liberties with a child for the conduct before July I, 1984, and aggravated 

criminal sexual assault for the conduct thereafter. People v. Wasson, 211 Ill. App. 3d 264, 266 

(1991). 

1 38 In Tellez- Valencia, the indictments charged the offense of predatory criminal sexual assault 

of a child, and the defendants were found guilty. Tellez-Valencia, 188 Ill. 2d at 525. While their 

appeals were pending, the supreme court invalidated the law that created the offense. Id This had 

the effect of rendering the statute void ab initio. Id at 526. The offense was reenacted but the 

statute did not apply to offenses committed before its new effective date. Id. The supreme court 

held that " [ e] ach defendant's charging instrument thus failed to state an offense because the statute 

under which each was charged and prosecuted was not in effect when the alleged offenses 

occurred." Id at 526. The court further held that the State could not amend the charging 

instruments on appeal to allege aggravated criminal sexual assault. Id at 527-28. Pointing to 
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Wasson, the courtstated: "[T]he defect caused by charging an offense based upon a statute not in 

effect when the ~leged offense occurred is fatal. rendering the entire instrument invalid, and 

warranting reversaj. of defendants' convictions." Id at 527. 

139 In Mescal], this court considered both Tellez-Valencia and Wasson. At issue was whether 
.:-: 

the defendant's co_nviction, which the defendant alleged was based on a defective information, was 
. ..i: 

void, or merely vpJ.dable, for purposes of a postjudgment challenge in a petition under section 2-
, . . -~ ,;,,·. . ' ', . 

1401 of the Code of Civil Procedure (735 ILCS 5/2-1401 (West 2006)) filed beyond that.section's 
.· f .· ~ 

two-yeai-Hmitations period. Mescal], 379 Ill. App. 3d at 675-77, There, as in the present case,_the 

defendant was ch8;1:ged in an amended information with predatory criminal sexual assault of ,a child 

based. on conduct r ~hat was alleged to have occurred over a yeriod that included time before the 

effective date of the statute. Id at 672. We held that the trial court properly dismissed the section 
... I . .,L.· . . ... : .· .. 

2-1401 petition as:untimely, because "any problem with the amended information" did not deprive 

the trial court of j~risdiction and, thus, the judgment was voidable, rather than void. Id at 675. We 
'. . ~- . 

distinguished Tell_(f._z-Valencia based on the fact that, unlike in Tellez-Valencia, th~ offense existed ... . . 

when the defendant committed at least some of the acts in the information. Id 675-76. We noted, 
. . . -~ . . . . 

moreover, that the holding in Tellez-Valencia was not based on the trial court's lack of jurisdiction 

and whether the judgments were void or voidable. Id at 676. We also distinguished Wasson, 

emphasizing that the trial court erred in that case by refusing to give the tendered jury instruction 

and that the defendant raised the issue in a timely direct appeal rather than in an untimely section 

2-1401 petition. Id at 676-77. We agreed that "the information was defective because a portion of 

the conduct complained of was alleged to have occurred before the effective date of the statute," 

but we held that the trial court nevertheless had jurisdiction to enter the judgment and thus the 

defendant could not challenge it as void in an untimely section 2-1401 petition. Id. at 678. 
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~ 40 The above cases, particularly Wasson, lead us to conclude that counts VJ and VIII of the 

indictment were defective. As in Wasson, defendant was charged in counts VI and VIII with 

offenses that did not exist during a significant portion of the alleged periods. Wasson makes clear. 

that those counts were defective to the extent they charged defendant for acts occurring prior May 

27, 1996, the effective date of the offense. Although the present case is distinguishable from Tellez

Valencia because the offense here did exist during a portion of the alleged periods, we nevertheless 

note that Tellez-Valencia cited Wasson with approval. Further, in Mescall, the same kind of 

charging irregularity as we have in this case was found to have rendered the charging instrument 

in that case defective, albeit not void. 

141 We reject the State's argument that, because the dates alleged straddled the effective date 

of the offense, counts VI and VUI were not defective. The State claims that it proceeded on a 

theory that defendant engaged in a continuous course of predatory criminal sexual assault against 

K.L. where the final act was not complete until March 1997, well after the effective date of the 

offense. The State cites People v. McDade, 345 Ill. App. 3d 912, 915 (2004), fbr the proposition 

that a continuous course of conduct is "not complete until the last act [is] accomplished." McDade 

does not apply here. In McDade, the defendant was convicted on one count of predatory criminal 

sexual assault based on numerous· assaults that occurred between December 1997 and June 1999. 

Id at 913. The issue on appeal was whether the defendant was eligible for the harsher restrictions 

on sentencing credit that became effective in June 1998. Id. at 914. The First District found that 

the defendant was eligible, reasoning that he was charged under a theory that he engaged in a 

continuous course of conduct that did not end until 1999, after the effective date of the relevant 

-
statute. Id at 915-16. Unlike in McDade, counts VI and VIII here were not charged as continuous 

courses of conduct, but rather as discrete instances of sexual misconduct. 
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142 Our concl4sion that counts VI and VIII were legally defective is not the end of our analysis. 
,~• . . . 

As noted above, b~cause defendant is challenging counts VI and VIII for the first time on appeal, 
, l,• -

the question is whether "the indictment apprised the accused of the precise offense charged with 

enough specificity to (1) allow preparation of his defense and (2) allow pleading a resulting 

conviction as a bar .to future prosecutions arising out of the same conduct." Dilorenzo, 169 Ill. 2d . ·, 

at 322. 

1 43 Citing W~~on in support, defendant argues that he could not adequately pr~pare his 

defense, "because,the indictment charged him with offenses that did not exist during significant 
~ - : ' 

portions of the alleged times when the offenses occurred." The State argues that defendant was not 
.;;..-

l 

prejudiced in preparing his defense, because he (1) "possessed specific knowledge about, the 
I • ', 

alleged time frallles within the indictment, along with the applicable predatory criminal _sexual 
· .. 

assault statute in effect" and (2) his trial strategy was not complex, consisting of only attacking 
::, ... 

KL' s testimony. We find that the indictment was sufficient to allow defendant to prepare a 

defense. 

1 44 IJefendant '~ argument that he could not adequately prepare his defense overlooks what 
I,. , 

transpired during the hearing on defendant's motion for a bill of particulars. During the hearing, 

defense counsel stated: 

"[BJefore I filed this, I went to the law library and started a spreadsheet and tried to chart 

all this and I can tell you, it's very complicated and it's very problematic because some of 

the law-some of these laws on some of these dates, there is not a book in the law library 

that even has those laws and it's not included in the subscription-it's not archived on the 

electronic research stuff. So we 're here in a situation where they've alleged such a wide 

date range.Jhat you don't know what the law is going to be, I don't know what the law is 

.I 
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going to be, the [S]tate hasn't told us what law applies and we can't look at ajury and tell 

. them what law applies." 

Later, the following colloquy took place: 

"THE COURT: Let me ask you this: When you say no one know~ what law we are 

talking about, each particular count gives an on-or-between date. For ex~mple, Count 1 on 

or between February 1, '99 and February 28, 1999. Why can't you determine what the law 

is in 1999 if that's the problem? 

case-

[DEFENSE COUNSEL]: You can, Judge. You can, Judge. 

THE COURT: All right. 

[DEFENSE COUNSELJ: But let's talk more about-let's talk about the 1987 

THE COURT: Well, my point is, they set these kinds of dates out, it looks like, in 

each and every count. 

[DEFENSE COUNSEL]: And, Judge, my point is, over those ranges, some of those 

ranges, the law changes. 

THE COURT: Well, I understand that, that the law-the law may be different in 

Count 3 between '87 and '89, December 1, '87 and December 1. '89, as to that particular 

allegation. So you can look to see what law is going to apply to Count 3: There may be

yoti may be right, if you're going this way, that different laws, because they changed, apply 

to different counts. You may be right about that. 

[DEFENSE COUNSEL]: No, no, no. What I'm saying is from '87 to '89, the 

statute, there were three different versions of the statute. 

THE COURT: In that two-year time period. 
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{DEFENSE COUNSEL]: Yes. ,. 
·, 

THE COURT: Okay. 

[DEFENSE COUNSEL]: And if I recall-and, Judge, to be completely up front, I 

tried to lo9k at this for each count and I can't because those books don't even exist in the 

law library _and some of that stuff is not archived on Lexis. 

Tl-!~ COURT: Well. you'll find it." 

1 45 In denying the motion, the trial court stated: 

"I ~nderstand the difficulty that is before the defense when we were looking back 

to the l 98(ls and the 1990s and trying to determine exactly which version of the statute was 

in effect a( that time. And if the defense were to go back and look and say, well, between 

. '87_and .'89-this pertains to Count III-a particular statute was in effect and that statute 

of limitations as pertains to that offense ran out in whatever year, you' re certainly free to 

bring that.motion, and the Court would rule on it" 

The court further commented, "[T]hat would be for the defense to examine." 

! 46 This collo9uy establishes that defendant was well aware, before trial, that there had been 

changes in the law during the periods alleged in the indictment. Defendant does not dispute that 

counts VI and VIII alleged the proper elements of the offense of predatory criminal sexual assault 

of a child, along with the proper statutory citation. His only argument concerns the effective date, 

which he would have discovered had he researched the statute. Counsel argued that he could not 

prepare a defense: because he "[did not] know what law we are talking about*** and this isn't 

supposed to be a guessing game." However, counts VI and VIII of the indictment charged 

defendant with a violation of "Chapter 720, Section 12-14.l(a)(l) of the Illinois Compiled 

Statutes" and it provided him the alleged dates of the offense. We note, too, that when defendant 
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filed his motion for a bill of particulars, counts VII and IX of the indictment Gharged defendant 

with aggravated criminal sexual assault based on the same physical acts as counts VI and VIll. It 

was riot until the first day of trial that the State nol-prossedthose counts. Thus·,-the record shows 

that counsel had enough information to adequately prepare a defense. See People v. Cuadrado, 

214 Ill. 2d 79 (2005) (where the record showed that the defendant was aware that the State needed 

to prove procurement to prove her guilty of solicitation of murder for hire, the defendant was not 

prejudiced by.the State's replacement of the word "procurement" with the word "solicited" in the 

indictment, even though the terms were not interchangeable): People v. Rowell, 229 Ill. 2d 82 

(2008) (distinguishing Cuadrado on the basis that the Cuadrado defendant "could simply look to 

the statute to determine that the State needed to prove procurement"). 

1[ 4 7 To be sure, in Wasson, the reviewing court stated that the " [ d] efendant was hindered in the 

preparation of his defense because he was forced to answer to crimes for which he could not have 

been lawfuily convicted.•· 17 5 Ill. App. 3d at 855. Defendant claims that he was hindered in the 

same way. However, Wasson, is distinguishable because, in that case, there was\ no indication that 

counsel was aware, before trial, that the law had changed during the alleged periods. In addition, 

counsel in Wasson proposed a jury instruction that would have informed the jury of the effective 

date of the offense. Counsel thereby attempted to remedy the defect in the indicfment. The present 

case was a bench trial. "In a bench trial, *** a trial judge is presumed to know the law and to 

follow it, and this presumption is rebutted only when the record affirmatively shows otherwise." 

People v. Ressa, 2019 IL App (2d) 170439, 1[ 31. Thus, we presume that the trial court, unlike the 

jury in Wasson, was well aware of the effective date of the offense. Here, in issuing its ruling, the 

court specifically noted that "[e]ach offense is charged pursuant to the law in effect at the time of 
. ' 

the alleged offense" and found that the State met its burden of proof as to all the elements of the 
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offenses charged _in counts VI and VIII. The court specifically cited the testimony from KL. and 

DB. as wel1 as defendant's recorded statements. Although defendant asserts that, based on K.L.'s 

testimony, it is "likely" that the acts occurred before the effective date of the offense, we presume 

that the trial court found otherwise as it would not have convicted defendant based on acts that 

occurred before tpe effective date of the statute. There is nothing in the record to affirmatively 

indicate otherwis~ .. 

1{ 48 Tellez-Valencia is also readily distinguishable because, in that case, the offense of 

predatory criminal sexual assault of a child was invalidated after the defendants had been convicted 

and while their appeals were pending. The supreme court held that the defendants were prejudiced 

because the offen~e was rendered nonexistent during the periods alleged in the indictments and, 

thus, the defendants were charged and convicted of a nonexistent offense. Tellez-Valencia, 188 Ill. 

2d at 526-28. Here, the offense existed as of May 29, 1996, within the period during which 

defendant was allfged to have committed it. Given (1) the allegations in counts VI and VIII, which 

included the date ranges within which the acts were alleged to have occurred and (2) defense 

counsel's knowledge that, "over those ranges, some of those ranges, the law changes," we cannot 

say that defendant was hindered in the preparation of his defense. 

1 49 We also find that those allegations, along with the record of the proceedings, are sufficient 

to allow defendant to plead the judgment to bar any subsequent prosecution for the same conduct. 

See Dilorenzo, 169 Ill. 2d at 325. 

1 50 III. CONCLUSION 

1[ 51 For the reasons stated, we affirm the judgment of the circuit court of McHenry County. 

,r 52 Affirmed. 
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