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NATURE OF THE CASE
Robert Libricz, defendant-appellant, appeals from judgments of conviction
following a bench trial for, inter alia, two counts of predatory criminal sexual assault.
The appellate court affirmed the judgment, and this Court allowed leave to appeal.

An issue is raised concerning the sufficiency of the indictment.

ISSUE PRESENTED FOR REVIEW
Whether two counts of the indictment fail to sufficiently charge the offense
of predatory criminal sexual assault where the counts allegedly occurred during
a two-year period, 14 months of which encompass the time before the effective

date of the statute creating the offense.
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STATEMENT OF FACTS

Robert Libricz was charged in June 2015 in an 11-count indictment with
sex offenses against two of his daughters, D.H. and K.L., between 1987 and 2006
at times when the complainants were minors. (SC 52-57; 337-42)

The two counts of the indictment at issue in this appeal, Counts 6 and 8,
charge Libricz with separate offenses of predatory criminal sexual assault against
K.L. occurring between “March 27, 1995, and March 27, 1997, inclusive.” (SC 54,
55; 339, 340) The offense of predatory criminal sexual assault was created by Public
Act 89-462, which took effect on May 29, 1996.

Additionally, Counts 7 and 9 of the indictment charged Libricz with
aggravated criminal sexual assault and were based on the same physical acts
as Counts 6 and 8. (SC 55, 56; 340, 341; 1274) Counts 7 and 9 also alleged the
acts occurred between “March 27, 1995, and March 27, 1997, inclusive.” (SC 55,
56; 340, 341) The State dismissed Counts 7 and 9 on the day of commencement
of the trial. (SC 1313)

Prior to trial, the court denied Libricz’ motion for a bill of particulars asking
the State to more narrowly define the alleged dates of offenses. (SC 245-46; 1175-78)
The State argued the dates in the indictment were sufficiently specific to permit
the defendant to prepare a defense and to show the charges fall within the statutes
of limitation. (SC 1157-60) The court found the State had provided the defendant
with the best information available as to when the offenses occurred. (SC 1175-78)

Libricz waived his right to a jury trial, (SC 308, 1232), and the case proceeded
to a bench trial on November 1, 2018, on the counts alleging offenses against K.L.

K.L.testified her date of birth is March 27,1984. (SC 1331) She graduated
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high schoolin 2002 and has five children. (SC 1333) K.L. identified the defendant
as her father and said his birth date is August 8, 1960. (SC 1334) K.L. grew up
at a house in Algonquin with her parents and four siblings. (SC 1335-36)

Regarding the allegations in Count 6, K.L. testified that when she was about
age 11, she was sleeping on a couch in the living room and woke up with defendant
undressed and on top of her. (SC 1350) The defendant was attempting to place
his penisinto K.L.’s vagina, and his penis touched both her vagina and anus. (SC
1351) K.L. looked up and saw her sister J.L. looking down through a stair railing.
K.L. told the defendant J.L.. was watching, and the defendant quickly moved away
and the incident ended. (SC 133-54)

Regarding the allegationsin Count 8, K.L. testified she asked for permission
to attend a sixth grade dance at Algonquin Middle School. Her father told K.L.
she could attend the dance but that she had to shower first. (SC 1355) While K.L.
showered in the upstairs bathroom, the defendant came into the bathroom, removed
his clothes, and got into the shower with her. (SC 1356) The defendant stood behind
K.L. and placed his penis in her vagina. (SC 1357-58)

InMarch 2015, D.H. and K.L. went to the McHenry County Sheriff’s Office
to report their allegations of abuse by defendant. On April 1, 2015, Detective
Michelle Asplund recorded a telephone call in which K.L. called the defendant
onhis cell phone and asked the defendant to apologize for abusing her. (SC 1376-77,
1397-98) On April 13, K.L. wore a recording device provided by Detective Asplund
and visited her father at Boulder Ridge Country Club, where he worked in the
maintenance department. (SC 1378-79) K.L. again asked defendant to apologize

for what he did. (SC 1380-81) The recordings of the phone call and face-to-face
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meeting were admitted into evidence and played for the court. (PL.LEx.1, SC 1382-85)

Beverly Bass testified that in 1989, her daughter was a friend of K.L.. and
J.L. (SC 1455) Bass was driving the two girls to their house when K.L. said, “IW]e
take a shower with daddy, and he makes us touch his penis.” (SC 1459) Bass made
an anonymous report to DCFS. (SC 1462) Bass had no further contact with K.L..
until 2015, and she later made a statement to sheriff's police. (SC 1464)

K.L’s sister, D.H., testified regarding other acts of sexual conduct by the
defendant. (SC 951-54) D.H. said that in February 1999, when she was six or seven
years old, she and the defendant went to a daddy-daughter dance. (SC 1477-78)
After the dance, D.H. and defendant were in his bedroom and he placed his finger
in D.H.’s vagina. (SC 1480) About 2004 to 2006, when D.H. was about 13 years
old, she was sleeping in her parents’ bed and woke up with the defendant’s hand
inside her underwear, rubbing the outside of her vagina and inserting his fingers
inside her vagina. (SC 1481)

For the defense, J.L. identified Libricz as her father. (SC 1552-53) J.L. is
about 19 months younger than K.L. and they were close growing up. (SC 1553,
1558-59) J.L. did not recall being in a car with Beverly Bass when K.L. told about
touching defendant’s penis. (SC 1559) J.L. never saw defendant inappropriately
touch or attempt to have sex with K.L.. The defendant never made J.L. shower
with him and never abused her. (SC 1563)

K.L’ssister, R.L., testified for the defendant and said she was the youngest
of the siblings. (SC 1579) R.L. shared a bedroom and was close to D.H. until they
drifted apart in high school. (SC 1582) R.L. never saw anything inappropriate

happen between any of her sisters and the defendant. (SC 1584)
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Kimberlee Kelly Libricz, the defendant’s wife, testified that she and the
defendant have been married for 35 years and have five children. (SC 1588-89)
Kimberlee and K.L. had a falling out in 2014 over how K.L. was raising her children.
(SC 1590-91) Kim said she never saw defendant abuse K.L.. (SC 1595-96)

Robert J. Libricz II testified in his defense. Libricz denied, inter alia, that
when K.L. was about 13 years old he attempted to penetrate her from behind as
she slept on the couch. (SC 1653-54) Libricz denied having sex with K.L. in the
shower before a school dance. (SC 1654-55) Libricz denied having inappropriate
sexual contact with D.H. or K.L.. (SC 1660)

Following closing arguments, the court on November 28, 2018, found Libricz
not guilty of aggravated criminal sexual assault of K.L. (count 3) because it could
notrely on the memory of K.L. at age 3. The court found Libricz guilty of aggravated
criminal sexual abuse (Count 4); aggravated criminal sexual assault (Count 5);
predatory criminal sexual assault (Count 6); predatory criminal sexual assault
(Count 8); criminal sexual assault (Count 10); and criminal sexual assault (Count
11). (SC 1811-22)

Counsel filed a motion for new trial, which the trial court denied on February
5,2019. (SC 390-91, 1885) The motion argued, inter alia, that the trial court erred
by denying Libricz’ motion for a bill of particulars. (SC 390)

Libricz elected to be sentenced under statutory provisions in effect at the
time of the offenses. (SC 1898) The court sentenced Libricz to prison terms of five
years for aggravated criminal sexual abuse (count 4); 12 years for aggravated
criminal sexual assault (count 5); 12 years for predatory criminal sexual assault

(count 6); 18 years for predatory criminal sexual assault (count 8); five years for
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criminal sexual assault (count 10); and eight years for criminal sexual assault
(count 11). The court determined that consecutive sentences were not required
to protect the public from further criminal conduct and ordered all sentences to
be served concurrently. (SC 1950, 1952-54)

The trial court denied a motion to reconsider sentence on March 28, 2019.
(SC 1998)

On April 11, 2019, Libricz entered a negotiated guilty plea to predatory
criminal sexual assault against D.L. (count 1) and was sentenced to six years in
prison to be served at 85 percent and concurrent to the previous sentences. Count
2, which charged Libricz with predatory criminal sexual assault against D.L.,
was dismissed pursuant to the plea. (SC 2036-58)

Libricz, on April 22, 2019, filed a motion pursuant to Supreme Court Rule
472 to correct errors in sentencing regarding fines and fees imposed by the court.

(SC 666-68) The trial court denied the motion on May 13, 2019. (SC 673, 2081)
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ARGUMENT

The counts of the indictment charging Robert Libricz with predatory
criminal sexual assault against K.L. contained fatal substantive defects
thatrendered theminvalid by charging an offense that was not in effect
during the time when the offense was alleged to occur.

Robert Libricz was convicted and sentenced after a bench trial on two counts
of a criminal indictment (count 6 and count 8) charging predatory criminal sexual
assault of his daughter K.L.. Each count alleged a single and separate act by Libricz
that occurred during a two-year period between “March 27, 1995, and March 27,
1997, inclusive.” (SC 54, 55; 339, 340) However, the statute creating the offense
of predatory criminal sexual assault did not take effect until May 29, 1996. Public
Act 89-462. Thus, the relevant counts of the indictment include a 14-month period
when the charged offense did not exist.

Because the offense was not in effect during the entire two-year period charged
in these counts of the indictment, the counts are fatally defective and provided
an insufficient basis to prosecute Libricz as charged. People v. Wasson, 175 1. App.3d
851, 855, 860 (4th Dist. 1988); People v. Mescall, 379 111.App.3d 670, 671 (2d Dist.
2008). The Second District acknowledged the indictment here was defective, but
went on to find reversal was not warranted because the defense did not move to
dismiss the chargesin the trial court and the charging instrument was sufficient
to allow Libricz to prepare his defense and to bar further prosecution for the same
acts under the standard of People v. DiLorenzo, 169 111.2d 318, 323 (1996). People
v. Libricz, 2021 IL App (2d) 190329-U, q 40.

The Second District erred by applying the DiLorenzo standard, which should

not be applied to review of indictments that suffer from the substantive defect
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of charging an offense that was not in effect at the time alleged in the charging
instrument, even if the defendant did not move to dismiss the indictment in the
trial court. Alternatively, if this Court finds the indictment here should be reviewed
under the DiLorenzo standard, this Court should find the substantive defects in
count 6 and count 8, in conjunction with related counts that alleged that the same
acts and charged aggravated criminal sexual assault and were dismissed on the
day of trial, prejudiced Libricz in his ability to prepare a defense and to protect
against future prosecutions, and consequently reverse his convictions.

Standard of Review

The sufficiency of this charging instrument presents a question of law to
be reviewed de novo. People v. Swanson, 308 I11.App.3d 708, 711 (2d Dist. 1999).

Enactment of Predatory Criminal Sexual Assault

The offense of predatory criminal sexual assault, 720 ILCS 5/12-14.1, initially
was created by Public Act 89-428 and became effective on December 3, 1995.
However, the statute was declared to be unconstitutional in JohAnson v. Edgar,
176 I11.2d 499, 523 (1997), for violating the single subject rule of the Illinois
Constitution. Ill. Const., art. IV, § 8(d). The legislature reenacted the statute in
Public Act 89-462, effective May 29, 1996. See Mescall, 379 111.App.3d at 671.

When Public Act 89-428 was held unconstitutional in Johnson, the offense
of predatory criminal sexual assault was rendered void ab initio; that is, it was
as if the law never existed. When the legislature reenacted the offense, the
reenactment had the effect of creating an entirely new criminal statute. People
v. Tellez-Valencia, 188 111.2d 523, 526 (1999). The new statute, by its language,

did not apply to acts occurring before the effective date of May 29, 1996. Tellez-
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Valencia, 188 I11.2d at 525; Mescall, 379 111.App.3d at 676.

Effect of Charging Void Offense of Predatory Criminal Sexual Assault

In Tellez-Valencia, the consolidated defendants were charged with and
convicted of predatory criminal sexual assault for acts committed in the spring
of 1996, prior to reenactment of §12-14.1 in Public Act 89-462. Tellez-Valencia,
188111.2d at 525. This Court found the defect caused by charging an offense based
on a statute not in effect “is fatal, rendering the entire instrument invalid, and
warranting reversal of defendants’ convictions.” Tellez-Valencia, 188111.2d at 527.

Tellez-Valencia favorably cited the case of Wasson, in which the Fourth
District considered a charging instrument that alleged the defendant committed
aggravated criminal sexual assault, I1l.Rev.Stat. 1984, ch. 38, par. 12-14(b), between
January 1, 1983, and April 24, 1985. The offense was enacted by Public Act 83-1067,
which took effect on July 1, 1984. Wasson, 175 I11.App.3d at 853-54. The court
found the single-count information was defective to the extent it charged the act
occurred prior to July 1, 1984, and provided an insufficient basis for the State
to prosecute the defendant as charged. Wasson, 175 I11.App.3d at 853-54. The court
concluded that because the information charged the defendant for an offense that
could have occurred before the statute was legally operative, the entire charging
instrument and resulting conviction must be invalidated. Wasson, 175 111.App.3d
at 860.

Notably, as in this case, the defendant in Wasson did not move to dismiss
the charging instrument in the trial court. The reviewing court noted it was
compelled to consider the claim that the complaint was defective because of the

“serious nature of the State’s error.” Wasson, 175 I11.App.3d at 854.

SUBMITTED - 16836629 - Norma Huerta - 2/24/2022 12:17 PM



127757

In Mescall, the Second District considered the rulings of Tellez-Valencia
and Wasson in a case in which the defendant was charged by amended information
with four counts of predatory criminal sexual assault, each occurring between
June 1995 and September 1996. Mescall, 379 I11.App.3d at 672. The defendant
argued on appeal from dismissal of a petition for relief from judgment under 735
ILCS 5/2-1401(c) (2006) that his convictions were void based on a defective charging
instrument that alleged some conduct occurred before the effective date of the
statute creating § 12-14.1. Mescall, 379 I11.App.3d at 671-72. The Second District
acknowledged that the charging instruments were defective, as in Wasson, because
they charged conduct under statutes that were not in effect “at all the times alleged.”
Mescall, 379 111.App.3d at 677.

Ultimately, however, the Second District affirmed the dismissal of Mescall’s
§ 2-1401 petition because the judgment was merely “voidable” rather than “void.”
Even though the charging instrument was defective, the defects did not deprive
the trial court of jurisdiction and thus the judgments of conviction were not “void.”
And, because the § 2-1401petition was filed outside the two-year limitations period
and the defendant failed to show he should be excused for not timely filing the
petition, the Second District found the trial court properly dismissed the petition
as untimely. Mescall, 379 I11.App.3d at 677.

The argument raised in this appeal does not suffer from the procedural
default that led the Second District to deny relief in Mescall. The Second District
recognized that “a voidable judgment is one entered erroneously by a court acting
within its jurisdiction and is correctable on review [only] if a timely appeal is taken.”

Mescall, 379 111.App.3d at 673, 675, 677, citing People v. Speed, 318 I11.App.3d

-10-
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910, 914 (3d Dist. 2001); People v. Raczkowski, 359 I11.App.3d 494, 497 (1st Dist.
2005). See also People v. Davis, 156 I11.2d 149, 155-57 (1993) (a voidable judgment
1s one entered erroneously by a court acting within its jurisdiction and is correctable
on review if a timely appeal is taken). Notably, the Second District considered
the convictions in Mescall to be “entered erroneously” by the trial court because
of the defective charging instrument. Only because the defect was raised in a late-
filed § 2-1401 petition did the Second District deny relief. Mescall, 379 I11.App.3d
at673,675,677. Here, Mescallis distinguishable to the extent that Libricz argues
on direct appeal that his convictions for predatory criminal sexual assault are
voidable because of a defective indictment.

Substantive Defects to Indictment Require Dismissal

Tellez-Valencia, Wasson, and Mescall should control the disposition of this
appeal and result in the dismissal of Libricz’ two convictions for predatory criminal
sexual assault. The court in Wasson, a decision which this Court favorably cited
in Tellez-Valencia, clearly held the defects in the charging instrument, similar
to the defects in the indictment here, were fatal.

If an indictment or information contains sufficient
information to apprise defendant of the charge with
sufficient particularity to prepare his defense and to
bar future prosecutions arising out of the same offense,
it will be upheld when attacked for the first time on
appeal. (citations omitted) In this case we consider the
flaws in the charging instrument are fatal defects which
invalidate the entire instrument and warrant the
reversal of defendant’s conviction.
Wasson, 175 I11.App.3d at 855.

Itisnotable in this passage that the Wasson court considered and rejected

the standard applied by the Second District in this case. Generally, where a

-11-
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defendant challenges the sufficiency of an indictment or information for the first
time on appeal, a reviewing court need determine only whether the charging
instrument apprised the defendant of the precise offense charged with enough
specificity to prepare his or her defense and allow pleading a resulting conviction
as a bar to future prosecution arising out of the same conduct. DiLorenzo, 169
I11.2d at 323; People v. Maggette, 195 111.2d 336, 347-48 (2001); People v. Burke,
362 I11.App.3d 99, 103 (2d Dist. 2005). But here, because the defect in the indictment
was substantive rather than merely formal, the DiLorenzo test should not be applied.

This Court recognized this point in Tellez-Valencia 11 years after Wasson.
This Court’s analysis in Tellez-Valenciaillustrates that the defect in the indictment
here was a substantive defect that rendered the indictment invalid, rather than
a formal defect that may be cured by amendment. This Court noted in Tellez-
Valencia that failure of an indictment to state an offense is a substantive defect
thatis not subject to amendment under 725 ILCS 5/111-5 (1999). “The committee
comments to section 111-5 of the Code of Criminal Procedure of 1963 specifically
exclude failure to charge a crime from those defects in a charge considered merely
formal and which may be cured by amendment at any time, instead labeling this
a substantive defect.” Tellez-Valencia, 188 111.2d at 526-277. This Court went on
to cite Wasson for the principle that such substantive defects are fatal. “[T]he defect
caused by charging an offense based upon a statute not in effect when the alleged
offense occurred is fatal, rendering the entire instrument invalid, and warranting
reversal of defendant’s convictions.” Tellez-Valencia, 188 111.2d at 527, citing Wasson,
175 I11.App.3d at 854.

Thus, the Second District’s acknowledgment that the indictment was defective

-12-
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under Wasson should have resulted, according to this Court’s prior decision in
Tellez-Valencia, in that court’s finding the indictment to be invalid and vacating
Libricz’ convictions. The Second District erred, then, by not simply vacating the
convictions as prescribed by this Court and by continuing its analysis and finding
the indictment to be sufficient under the standard of DiLorenzo. When an indictment
contains a substantive defect asin this case, the only available remedy is reversal
of the resulting conviction, and application of the DiLorenzo standard is not
appropriate. Tellez-Valencia, 188 111.2d at 526-27.

In addition to being consistent with established Illinois law, there are
compelling policy reasons to reverse Libricz’ convictions resulting from an indictment
containing these substantive defects. In effect, affirming the judgment below would
effectively constitute permitting convictions for offenses for which Libricz was
not properly charged. This Court has recognized, “A defendant in a criminal
prosecution has a fundamental due process right to notice of the charges against
him; thus, a defendant may not be convicted of an offense he has not been charged
with committing.” People v. Clark, 2016 IL 118845, 9 30. This principle is rooted
in a defendant's Fifth Amendment right to be informed of the nature and cause
of the accusation against him and his Sixth Amendment right to indictment by
a grand jury. U.S. v. Ratliff-White, 493 F.3d 812, 819-20 (7th Cir. 2007); U.S.
Const. Amend. V; U.S. Const. Amend. VI. To safeguard those constitutional
guarantees, the United States Supreme Court has long held that “a court cannot
permit a defendant to be tried on charges that are not made in the indictment,”
Stironev. United States, 361 U.S. 212, 215-16, 217 (1960). Allowing the convictions

to stand in this case would violate foundational principles of criminal jurisprudence

.18-
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dating to enactment of the Bill of Rights in the Untied States Constitution.

Defendant was Prejudiced by Defective Indictment

Even if this Court determines it should review the defective indictment
according to the DiLorenzo standard for assessing instruments challenged for
the first time on appeal, this Court should go on to find the defects prejudiced
Libricz in preparing his defense.

The defects in the indictment in this case are similar to the defects in Wasson,
in which the reviewing court found not only that the charging instrument was
fatally defective for charging an offense that was not in effect, but also that the
defendant was prejudiced by the defective charging instrument:

While the information adequately apprised defendant

ofthe nature, cause, and elements of the charge against

him, it also charged him for conduct which occurred

before the statute came into effect. Defendant was

hindered in the preparation of his defense because he

was forced to answer to crimes for which he could not

have been lawfully convicted.
Wasson, 175 I11.App.3d at 855. Accordingly, the Court in Wasson reversed the
defendant’s conviction based on the defective indictment. Wasson, 175 I11.App.3d
at 860. In Mescall, the Second District favorably cited this finding of Wasson before
declining to grant relief on other grounds. Mescall, 379 111.App.3d at 676. Therefore,
the Second District erred by finding in this case that Libricz was not prejudiced
in preparing his defense even though the indictment charged him with offenses
that did not exist during significant portions of the alleged times when the offenses
occurred. This Court may reverse the convictions at issue in this case on the basis

of this holding in Wasson.

Additionally, this Court should consider the impact of count 7 and count
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9 ofthe indictment when assessing the prejudice to Libricz in preparing his defense.
Prior to the effective date of Public Act 89-462 on May 29, 1996, the identical nature
and elements of the new offense of predatory criminal sexual assault existed as
the offense of aggravated criminal sexual assault. 720 ILCS 5/12-14(b)(1) (1995).
Counts 7 and 9 of the indictment charged Libricz with aggravated criminal sexual
assault and were based on the same physical acts as Count 6 and 8. (SC 55, 56;
340, 341; SC 1274) Count 7 and count 9 also alleged the acts occurred between
“March 27, 1995, and March 27, 1997, inclusive.” (SC 55, 56; 340, 341) The State
dismissed Counts 7 and 9 on the day of commencement of bench trial. (SC 1313)

The significance of count 7 and count 9, and their relationship to contested
count 6 and count 8, is that at all times prior to trial Libricz was charged with
two different offenses, each with the same essential elements, for the same alleged
conduct. The State acknowledged count 6 charging predatory criminal sexual assault
was based on the same alleged acts as count 7 charging aggravated criminal sexual
assault. (SC 55, 56; 340, 341; 1274) Similarly, count 8 charging predatory criminal
sexual assault was based on the same alleged acts as count 9 charging aggravated
criminal sexual assault. (SC 55, 56; 340, 341; 1274)

Notably, count 7 and count 9 suffered from the same defect as their
counterparts by charging offenses that were not in effect at all times alleged in
the indictments. Thus, Libricz was forced to prepare a defense for trial against
counts of the indictment that directly contradicted each other. Libricz was placed
in the prejudicial position of being charged with alternative offenses alleging the
same conduct, yet neither of the offenses was in effect for substantial periods of

the two-year time-frame alleged in the counts of the indictment. Where the defendant
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in Wasson was found to be prejudiced by a single charge that was not in effect
atall times alleged in the charging instrument, Libricz faced substantially greater
prejudice where he was forced to prepare a defense against multiple similarly
defective indictments for each alleged act. Then, only on the day of trial did the
State dismiss count 7 and count 9 and elect to proceed on the defective count 6
and count 8. (SC 1313)

Libricz moved for a bill of particulars in an attempt to clarify the time of
the alleged offenses and the precise charges against him. Libricz argued, inter
alia, that the law had changed during the times alleged in the indictment, making
it impossible to adequately prepare a defense. (SC 1153-57) But the trial court
denied Libricz’ motion for a bill of particulars after the State represented to the
court that it had provided the defendant with the best available information that
was consistent with discovery. (SC 1157-59, 1175-78) By maintaining that it could
not refine the possible dates of the offenses within the two-year period charged
in the indictment, the State tacitly admitted the offenses charged in count 6 and
count 8 could have occurred during the 14-month period before the statute creating
the offense of predatory criminal sexual assault took effect.

It is notable that the Second District attempted to distinguish Wasson’s
finding that the defendant there was prejudiced by being forced to answer for
crimes for which he could not have been lawfully convicted. Libricz, 2021 IL App
(2d) 190329-U, 9 47.

[Wasson] is distinguishable because, in that case, there
was no indication that counsel was aware, before trial,
that the law had changed during the alleged periods.
In addition, counsel in Wasson proposed a jury

instruction that would have informed the jury of the
effective date of the offense. Counsel thereby attempted
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to remedy the defect in the indictment.

Libricz, 2021 IL App (2d) 190329-U, § 47 (emphasis in original). But the Second
District’s reasoning presents a distinction without a difference. It is clear, as the
Second District notes, that counsel in Wasson unsuccessfully attempted to remedy
the defective instrument in the trial court by proposing a jury instruction that
would have included as an essential element that the aggravated criminal sexual
assault occurred on or after July 1, 1984, which is the effective date of the statute
creating the offense. Wasson, 175 I11. App.3d at 859. In the instant case, the defendant
moved for a bill of particulars in an attempt to learn the dates of the alleged acts
so it would be clear whether the acts were charged as predatory criminal sexual
assault as alleged in count 6 and count 8, or charged as aggravated criminal sexual
assault as alleged in count 7 and count 9. Thus, as in Wasson, the trial court rejected
Libricz’ attempt to remedy the defect in the indictment by clarifying the time of
the offense and the precise charge against him. There is no practical difference
between Libricz and the defendant in Wasson where both asked the trial court
to remedy the defective charging instruments and both attempts were rejected.
The Second District’s attempt to distinguish Wasson’s finding of prejudice should
be rejected and Libricz’ convictions under the defective indictments should be
reversed.

Furthermore, it is significant to note that the trial evidence in this case
cannot be found to show the charged offenses occurred during the time period
after the newly created offense of predatory criminal sexual assault took effect
on May 29, 1996. Count 6 charged Libricz with predatory criminal sexual assault

by committing an act of sexual penetration with K.L. by causing his penis to make
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contact with the vagina and/or anus of K.L., who was under age 13 when the act
was committed. (SC 54, 339) K.L. testified her date of birth was March 27, 1984.
(SC 1331) K L. testified at trial that when she was “about [age] 11,” she was sleeping
on a couch in the living room and woke up with defendant touching both her vagina
and anus with his penis. (SC 1350-511) This testimony shows that K.L. would
have turned age 12 on March 27, 1996, which was well before the offense of predatory
criminal sexual assault took effect on May 29, 1996. Thus, according to K.L.’s
testimony, the charged act occurred before the effective date of the statute creating
§12-14.1.

Count 8 charged Libricz with predatory criminal sexual assault by committing
an act of sexual penetration with K.L. by inserting his penis inside her vagina
while she was under age 13. Regarding this count, K.L. testified that she got
permission from the defendant to attend a dance while she was in the sixth grade.
(SC 1355) While K.L. showered before the dance, Libricz got into the shower and
inserted his penisin K.L.’s vagina. (SC 1357-58) The State elicited no testimony
regarding K.L.’s age at the time of the alleged act other than she was in the sixth
grade. On cross-examination, K.L. said that when she was in the sixth grade,
she would have been 11 years old and would have turned 12 during the school
year. (SC 1432) Again, this testimony shows that the offense occurred when K.L.
was 11 or shortly after she turned 12 years old on March 27, 1996. K.L.’s testimony
shows the alleged offense occurred before the offense of predatory criminal sexual
assault took effect on May 29, 1996.

The Second District rejected Libricz’ argument below that the evidence

did not show the offenses charged in count 6 and count 8 occurred after the offense
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of predatory criminal sexual assault went into effect. Libricz, 2021 IL App (2d)
190329-U, Y 47. The Court said that because the case was tried at a bench trial,
the presiding judge was presumed to know and follow the law, including the effective
date of the statute. Thus, by finding Libricz guilty of predatory criminal sexual
assault, the Second District said, the trial court found the acts occurred after the
effective date of the statute. Libricz, 2021 IL App (2d) 190329-U, 9§ 47.
However, the Second District’s finding does not withstand scrutiny. The
Second District noted the established rule that in a bench trial, a trial judge is
presumed to know the law and to follow it, and this presumption is rebutted only
when the record affirmatively shows otherwise. Libricz, 2021 IL App (2d) 190329-U,
947, citing People v. Ressa, 20191L App (2d) 170439, § 31. (emphasis added) Here,
the trial court’s comments in delivering the guilty verdicts show it did not know
and properly apply the law regarding the effective date of the relevant statute,
§ 12-14.1. The trial court said in announcing the verdicts, “Each offense is charged
pursuant to the law in effect at the time of the alleged offense.” (SR 1812) The
Second District cites the trial court’s comment as showing the court understood
the relevant statutory effective dates. Libricz, 2021 IL App (2d) 190329-U, 9 47.
But the plain language of the court’s comment indicates the opposite. The clear
and plain meaning of the trial court’s comment is that it believed that the charged
offenses were in effect at all times during the times alleged in each count of the
indictment. Ashas been shown in this brief and as the Second District recognized,
the offense of predatory criminal sexual assault became effective about 14 months
into the alleged two-year time period. Libricz, 2021 IL App (2d) 190329-U, 9 40

(“The above cases, particularly Wasson, lead us to conclude that counts VI and
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VIII of the indictment were defective.”) This Court should reject the Second District’s
finding that the trial court implicitly found the offenses in count 6 and count 8
tohave occurred after the effective date of the offense of predatory criminal sexual
assault on May 29, 1996.

Finally, Tellez-Valencia makes clear that the indictment may not be amended
on appeal toremedy any defects by amending the charges orimposing convictions
on other charges. In Tellez-Valencia, in which the defendants were charged with
predatory criminal sexual assaults that occurred before the effective date of the
new statute, this Court rejected an argument by the State that the charging
instruments could be amended on appeal to show the defendants committed the
prior offense of aggravated criminal sexual assault under § 12-14(b)(1). This Court
held the amendments proposed by the State sought to cure a substantive, rather
than a formal defect, and the Court held such amendments could not be made
on appeal. Tellez-Valencia, 188 111.2d at 528. Similarly here, the counts of the
indictment charging Libricz with predatory criminal sexual assault suffer from
substantive defects that cannot be amended on appeal. This finding in Tellez-
Valencia precludes any resolution that permits entry of convictions for aggravated
criminal sexual assault under § 12-14(b)(1) as it existed before enactment of the
new offense of predatory criminal sexual assault.

Challenge to Defective Indictment Not Forfeited

This Court should not find this argument to be forfeited for consideration
on this direct appeal. First, it must be noted that Libricz filed a motion for a bill
of particulars asking the State to more narrowly define the alleged dates of offenses.

(SC 245-46; 1175-78) Libricz argued that changes in the law during the time-frame
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made it impossible to adequately prepare a defense. (SC 1153-57) The State argued
the dates in the indictment were sufficiently specific to permit the defendant to
prepare a defense and to show the charges fall within the statutes of limitation.
(SC 1157-60) The trial court denied the motion, finding the State had provided
the defendant with the best information available as to when the offenses occurred.
(SC 1175-78) Libricz argued in his motion for new trial that the court erred by
denying the motion for a bill of particulars. (SC 390) This Court should find this
issue to be sufficiently preservedin the trial court to preclude forfeiture on review
in this appeal.

If this Court finds Libricz did not specifically argue below that the counts
of the indictment charging predatory criminal sexual assault are fatally defective
because that offense was not in effect at all alleged times, this Court should review
this matter as an issue of plain error. In Wasson, the defendant did not challenge
the sufficiency of the complaint in the trial court. The reviewing court noted that
in People v. Spain, 24 111.App.3d 377, 381 (1st Dist. 1974), the court found it was
plain error for a complaint to charge a defendant with an offense not yet covered
by the charging statute. Wasson, 175 I11.App.3d at 854. The courtin Wasson then
said, “The defendant here did not argue to the trial court that the State had filed
a defective complaint. The serious nature of the State’s error compels us to consider
thisissue nonetheless.” Wasson, 175 I11.App.3d at 854, citing Peoplev. Terry, 170
11 App.3d 484 (4th Dist. 1988). Similarly here, this Court may find that prosecution
of Libricz under the fatally defective indictment constitutes plain error. See Il1.
S. Ct. Rule 615(a) (plain errors or defects affecting substantial rights may be noticed

although they were not brought to the attention of the trial court).
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In sum, Wasson, Tellez-Valencia, and Mescall all demonstrate that counts
6 and 8 of the indictment in this case are fatally defective where they encompass
a 14-month time period before the offense of predatory criminal sexual assault
was enacted into law. The Second District erred where it applied the standard
of DiLorenzo and concluded that Libricz suffered no prejudice from the defective
indictment. This Court should reverse Libricz’ two convictions and sentences for
predatory criminal sexual assault resulting from the defective indictment. If this
Court determines the defective indictment should be reviewed by the standard
of DiLorenzo, this Court should find Libricz was prejudiced in preparation of his
defense for trial and reverse his convictions and sentences for predatory criminal

sexual assault.
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CONCLUSION
For the foregoing reasons, Robert Libricz, respectfully requests that this
Court reverse his convictions and sentences for predatory criminal sexual assault

as charged in counts 6 and 8 of the indictment.
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Deputy Defender
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MCHENRY COUNTY, ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS

Plaintiff/pPetitioner Reviewing Court No: 2-19-0329
Circuit Court No: 2015CF000467
Trial Judge: JAMES S COWLIN
V. <
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IN T CIRCUIT COURT OF McHENRY wois 1 of L
22 nd JUDICIAL CIRCUTT 0.
PEOPLE OF THE STATE OF ILLINOIS I mama .
IS f__lt Qz Dateofsith_0°0 )

£
-8
3
gE

JUDGEMENT - SENTENCE TO ILLINOIS DEPARTMENT OF CO ,
WHEREAS the above-named defendant has been ed guilty of the offenses enumerated _y '
* Sdudged gty FEB -8 208

IT1S THEREFORE ORDERED that the defendant be and hereby is sentenced to confinement in the
Corrections for the term of years and months specified for each offense, -

m ‘ T'i‘ ‘."“,.” ; B L] LN
g om
mw.gww— %%ﬂ%w )k Aw —Mos. 3

ummm_x__ 1&_,\(::. __Mos. 3 Yr.

andald Mmuwllm (mmmm)hm!mpohdm ‘
W‘W)_X__ Yrs. Mos.: Yr.
m mun with) (nww)unmumpmdug_____:lz_‘___ 2
The Court finds that the defendant is:

3 engivte for and s sencenced to an extended term pursuant to 730 1.CS 5/5-8-2.
O mdadm__mmunmmnumamxmmmmmmﬂmm)

& gnc%.}mgnm wmmmymmwm —bl5/I5__ spectydutets

O mcmmm:m;mmmmmmmmmunmemmmhm.___mwmm
bodily harm to the victim. (730 1LCS 5/3-6-3(a)2)) ).

D MWWMMWMMdeMKymmmaMMMMWMtbehpu!
Mnmnmwmemm:mmmemmmmmmltmoddmdlmhunmsfuuymmw
pmmmmmnumubemmwmmmmmnmmmmmwmmmmwenmm

mwwmmmmnmmmmum
O mmmm«mmmﬂnmmsmammammamawwawm”m«-mum

[ 715 FURTHER ORDERED that the sentencets) imposed on countis) be( [] concurrent withy ( (] consecutive to) the
sentense Imposed in case number ... In the Clrcult Court of County,

[ 1715 FURTHER ORDERED that the defendant serve [ 759 [ J59 [ 100% of said sentence.
IT IS FURTHER ORDERED that the Clerk of the Court deliver a certified copy of this order to the Shert.

O msmmommmmMunmeMmmammmd-nmhlmtou»nepammommcumwmm
shaﬂwﬂmuwdehndmumﬂmuﬂmdmmwmﬁibelsmmwby
AN NI MAKY 1PST nu :l 1) l'n, QU713 72

Mrrsmmomom P "
1S . ponsPaile L A8 rimingl Conduet with oo $300 0ap imotied onfe aviying

ot Shall 2oy 8 mmmmnmmnmmw
'lh!soodcrls([:]eﬂ'acﬁveknmndhwy),( [Xstayed unti Al ther ordn.p Y . TR’
oare: & 8"9 i /// el
arhl) 7
Approved 4-18-08 by Conferance of Chief Judges (PLEASE PRINT JUD :’snmsm ' =

SEC C 615
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iN dﬂan::. COURT OF McHENRY COU NOIS
22 nd JUDICIAL CIRCUIT

cuera__12CFHGTE

* PEOPLE OF THE STATE OF ILLINOIS

ITIS THEREFORE ORDERED that the defendant be and hersby s sentenced to confinementn the Mok
Corrections for the term of yeis and months specified for each offense.

and

....R“n_cxﬁ. % g LT uowaMaiQmaa.@m imposed on;

Q0PI

Date of sentence_2-3- /9

omeoteinth 56 b0
(Defendar®

ELED S

Desertm 0

!,n‘.ca o wﬂ.uhm FE

s ot LSRR il L SR e A

s __Mos. A

Yrs. __Mos. __Yr

!&tt.ﬂ.ﬁﬁ% 88:2.33:5 { meonsecutive to) the sentence imposed on:

Dgﬁiws:gmnssaaiagga 730UCS 5/5-8-2,

Yrs. _ Mos. __Yr.

L mand m———
*

" and said sentence shall run  (Qconcurrent with) {3 consecutive o) the sentence Imposed on; R

[ convictedof a cless . offense but sentenced as » Class X offender pursuant to 730 RCS S/-53(c8),

7 e Court further finds that the conduct lesding to conviction for the offence ermerated in courts.
© Dedily harm o the victim, (730 1LCS $/3-6-3a)20). .

program, the sentence shall be feduced to time considered served
ggvé&-g;g is attached.

3 rris purTHER ORDERED thet the sentencets) imposed on countts
sentense Imposed In case NUMbeY .. the Gircult Court of County.

[J 1w is FURTHER ORDERED that the defendant serve []75% [ 53 [ 100% of said sentence.
IT IS FURTHER ORDERED that the Clerk of the Court dellver a certified copy of this order to the Sherif,

B gt st st ot et sty i comyton L LELIS—somty o

_resulted in grest .

gggasaggsa%?%a-ig%g?g?gié&o
upon certification to the Court by the Department that the deferdent

[ mhecoun .,ea!aa.cmmwvi&aa.zaséaﬁaa.ga?ﬁa&ﬁae.&ﬁssgaia.éagﬁ
ﬂnauggéa Doogs(osvaﬁ )

3 1715 FURTHER ORDERED that the Sherifftake the defendant nto custody and deliver him to the Depsrtment of Comections which

shall confine sald defendant until expiration of his sentence or until he s otherwise releesed by operation of iaw,

Akt 1% A

Tisondet L] effective immediatey)( [Xjsuayed unti -LEL oY ClOr O THe COUrF
DATE: m;% \~ & ENTER:

Approved 4-18-08 by Conference of Chlef Judges
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IN THE CIRCUIT COURT OF THE 22"° JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS

| w
§ ISCFY b7
)

E
#cHents Coninty s 7

Robert Libricz
ORDER MAY | 32019 l

souhs
THIS MATTER COMING BEFORE THE COURT for stanrs-—&" %?;ffé" 'lbef’in"‘“'“’g

present, Defendant (a6f) present, with(gut) counsel, and the Court having jurisdiction and being
fully advxse% & premises, it is hereby ordered that:

1 CUS

_____ This case is set for hearing on at 9:00 a.m./
1:30 p.m., on motion of the Defendant/ People/Court/by agreement of the parties.

L& &
This case is set for jury/bench trial on &t 10:00 a.m./1:30 p m. on’
motion of the Defendant/ People/Court/by agreement of the parties, '
& & 4
—~ep—
This case is continued for status/negotiated plea on ‘ ' at 9:00 a.m./

1:30 p.m. on motion of the Defendant/People/Court/by agreement of the parties.

It is further ordered that:

itiied 1V yeasors VIATEX O1) THe YP(OKd . }Mz;’:’u’ V2 LsNA a%

J!Jll. 10 I’M’ /s ”"llf'/l: 6y 4_140/ VRO IRYBIN %) 4 Z@@[o
' .LOOC ﬁ‘

Defendant must appesa bond continued.

£-13-4

Date

T -

CR-Sht Ord

17 [-3 ~To BVe B e 30
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ORIGINAL

No. 2-19-0329 .
IN THE
APPELLATE COURT OF ILLINOIS
SECOND JUDICIAL DISTRICT
PEOPLE OF THE STATE OF )  Appeal from the Circuit Court of
ILLINOIS, )  the T'wenty-Second Judicial Circuit,
) McHenry County, [llinois
Plaintiff-Appellee, )
. } No. 15 CF 467
-ve- )
o )
-ROBERT LIBRICZ, ) Honorable
, ) James Cowlin,
- : Defendant-Appellant. - . ) Judge Presiding. e .

AMENDED NOTICE OF APPEAL

An appeal is taken to the Appellate Court, Second District, from the judgment

described below:

Appellantéé Name:
Appellant's Address:

Appellant's Attorney:

Appellant's Attorney's
Address:

Robert Libricz

McHenry County Jail
2200 N. Seminary Ave.
Woodstock, IL 60098

Office of the State Appellate Defender

One Douglas Avenue, Second Floor
Elgin, IL: 60120

Offenses of which convicted: Two counts of predatory criminal sexual assault,

Date of Or'iier:

Séntenoes:

two counts of criminal sexual assault, one count of
aggravated criminal sexual assault and one count
of aggravated criminal sexual abuse

March 28, 2018

12 years, 18 years, § years, 8 years, 12 years and ‘
5 years, respectively

Respectfully Submitted:
By: /s/Thomas A.Lilien
Deputy Defender

- SEC (¢ 681
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) No.2-19- ' Mdknw%?ug;y, linols
IN THE : v
MAY 2 4 2019
APPELLATE COURT OF ILLINOIS ’
| , KATHERINE M. KEEFE
SECOND JUDICIAL DISTRICT L CeholheCioitCout |
PEOPLE OF THE STATE OF )  Appeal from the Circuit Court of
ILLINOIS, ) the Twenty-Second Judicial Circuit,
— ) McHenry County, Illinois
Plaintiff-Appellee, )
) No. 15 CF 467
-vs- )
) .
ROBERT LIBRICZ, )  Honorable
) James Cowlin,
Defendant-Appellant. ) Judge Presiding.
NOTICE OF APPEAL

An appeal is taken to the Appellate Court, Second District, from the Judgment

described below:
Appellant's Name:
Register No.
Appellant's Address:

e —
Appellant's Attorney:

Appellant's Attorney's
Address:

Offenses of which convicted:

" Date of Order:

Sentences:

Order appealed:

Robert Libricz
126510

McHenry County Jail
2200 N. Seminary Ave.
Woodstock, IL 60098

Office of the State Appellate Defender

One Douglas Avenue, Second Floor
Elgin, IL 60120

Two counts of predatory criminal sexual assault,
two counts of criminal sexual assault, one count of
aggravated criminal sexual assault and one count
of aggravated criminal sexual abuse

May 13, 2019
18,12, 8, 5, 12 and 5 years, respectively

Denial of motion to correct sentence errors
(Rule 472 motion)

Respectfully submitted,

—p— By:
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2021 IL App (2d) 190329-U
Nos. 2-19-0329 & 2-19-0452 cons.
Order filed September 9, 2021

NOTICE: This order was filed under Supreme Court Rule 23(b) and is not precedent
except in the limited circumstances allowed under Rule 23(e)(1).

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT
THE PEOPLE OF THE STATE ) Appeal from the Circuit Court
OF ILLINOIS, ) of McHenry County.
T ) ‘
Plaintiff-Appellee, )
- ) |
V. } No. 15-CF-467
y A
ROBERT J. LIBRICZ, ) Honorable
) ) James S. Cowlin,
Defendant-Appellant. ) Judge, Presiding.

JUSTICE BIRKETT delivered the Judgment of the court.
Justices Hudson and Brennan concurred in the judgment.

ORDER
91  Held: Though the indictment alleged a date range for sex offenses that included time

before the effective date of the statute creating the offense, this defect was not fatal
to the indictment. Defense counsel was aware that the law had changed during the

specified time frames and could have prepared an appropriate defense. Also, the
allegations were sufficient to allow defendant to assert a double Jeopardy bar to
subsequent charges based on the same conduct.
92  Following a bench trial, defendant, Robert J. Libricz, was convicted of, inter alia, two
counts of p;edatory criminal sexual assault of a child (720 ILCS 5/12-14.1(a)(1) (West 1996)). On

appeal, defendant argues that the indictment was fatally defective, and his convictions must be

20
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2021 IL App (2d) 190329-U

reversed because the alleged period in which the acts took place included time before the effective
date of the statute creating the offense. We affirm.

93 I. BACKGROUND

14  On June 25, 2015, defendant was charged in an 11-count indictment with various sex
offenses against two of his daughters, D.H. and K.L., alleged to have been committed between
1987 and 2006, when the victims were minors. Counts I and II charged defendant with predatory
criminal sexual assault of a child (720 ILCS 5/12-14.1(a) (1) (West 1998)) and criminal sexual
assault (720 ILCS 5/12-13(a) (3) (West 2004)), respectively, against D.H., who was born on May
4, 1992." Counts III through XI charged defendant with various sex offenses against K.L., who
was born on March 27, 1984.

ﬂ 5  Atissue here are counts VI and VIII, charging predatory criminal sexual assault of a child.
The offéﬁée of prédatc;ry criminal sexual assault of a child was created by Public Act 89-4:28, with
an effective date of December 13, 1995. Before then, the offense existed in section 12-14(b)(1) of
thé Criminal Code of 1961 (720 ILCS 5/12-14(b) (1) (West 1994)) as one of the several different
ways in which a person could commit aggravated sexual assault. See People v."“ 7e eflez—VaIencia,
188 ‘I‘H. 2d 523, 529 (1999) (Rathje, J., dissenting). “Public Act 89-428 moved the offense from
the aggrévated criminal sexual assault statute and designated it the separate offense of f)rédatory
criminal ‘sexual assault of a child.” Jd. Public Act 89-428 was later declared unconstitutional for

violating the single-subject clause of the United States Constitution. Johnson V.ffdgar, 176 111. 2d

! Defendant brought a motion to sever counts I and II, which the trial court granted. The

State first proceeded to a bench trial on the allegations involving K.L.
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499 (1997). This._ rendered the offense of predatory criminal sexual assault of a child “void
._ab initio; that is, it was as if the law never existed.” 7ellez-Valencia, 188 I1l. 2d at 526. The General
Assembly reenacted the offense in Public Act 89-462, with an effective date of May 29, 1996.
“{T]hig reenactmeht had the effect of creating an entirely new criminal statute.” 7ellez-Valencia,
188 Hl. 2d at 526. |

16  Count VI .éharged that, “on or between March 27, 1995 and March 27, 1997, inclusive,”
defendant commﬁted predatory criminal sexual assault of a child, “in violation of Chapter 720,
Seétion 5/ 12—14.1} (a)(1) of the Illinois Compiled Statutes,” in that he “committed an act of sexual
penetration with K.L., who was under 13 years of age,” when he “caused his penis to make contact
with the vagina aﬁd/or anus of K.L.”

97 Count VIII charged that, “on or between March 27, 1995 and March 27, 1997, incvlusive,V”
defendant commit;ed predatory ériminal sexual assault of a child, “in violation of Chapter 720,
Section 5/ 12-14.}:(§) (1) of the Illinois Compiled Statutes,” in that he “committed an act of sexual
p,enetra_\tion with KL who was under 13 years of age,” when he “inserted his penis inside the
vagina of K.L.” |

18  Counts VII and IX charged defendant based on the same alleged acts and period in counts
VI and VIII, respé_ctively. However, those counts alleged the offense of aggravated criminal sexual
assault “in violation of 720 ILCS 5/12-14(b)(1) of the Iilinois Compiled Statutes.”

99  On April 26, 2017, defendant filed a motion for a bill of particulars, arguing that he was
unable to prepare his defense. Defendant argued, inter alia, that “[t]here have been substantive law

changes both within the date ranges as well as in the time period between the specified date ranges

and the charging date.”

B —3-
22

SUBMITTED - 16836629 - Norma Huerta - 2/24/2022 12:17 PM



127757

2021 IL App (2d) 190329-U

§10 On May 4, 2017, defendant filed a motion to dismiss the indictment, argﬁing that counts I
and III-XI were barred by the statute of limitations. On June 22, 2017, defense counsel advised the
trial court that he had withdrawn the motion.

{11 The hearing on the motion for a bill of particulars took place on August 3, 2017. Defense
counsel argued at the hearing that the State “pled a range” and that “the law changes over thesg
ranges.” CounsAelv argued that hek could not prepare a defense, because he “[did not] know what law
we are talking about *** and this isn't supposéd to be a guessing game.” Further: “It seems there
is a due process violation to say I have to generally prepare for some unspecified law and we are
going to sort it out at trial. I don’t think that's the way the system was set up, so it impacts our
defense and it impacts our ability to negotiate and it impacts everything.”

§12 The trial court denied the motion, stating that it was permissible to allege a range of dates
in which the offenses allegedly occurred. The court stated: “As long as the crime occurred within
the statute of limitations and prior to the return of the charging instrument, thé; State need only
provide the Defendant with the best information it has as to when the offenses oécurred.”

§13  OnNovember 1, 2018, the matter proceeded to a bench trial. The court granted the State’s
motion to dismiss counts VII and IX (each charging aggravated criminal sexual assault), and the
State proceeded on counts 111, IV, V, VI, VIII, X, and XI. Four witnesses testified for the State,
in‘cluding K.L. Four witnesses testified for the defense, including defendant. The State presented
three rebuttal witnesses. ‘

{14 KL. testified that she had three sisters, D.H., J.L. (born 10/27/85), RL, (born 6/27/94),
and one brother, R.J.L. (born 5/23/90). K.L. testified as follows about the allegafions in count V1.
When she was “about 11,” she was sleeping on the couch in the living room of the family home

when she woke up with defendant on top of her. Defendant was attempting to penetrate her vagina
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with his penis. Defendant’s penis touched her vagina and her anus. On cross-examination, defense
counsel asked: At that time, I believe you said it was somewhere between the ages of 11 and 13?”
K.L. responded: ‘f;n there.” ‘ | | |
115 KL testi__léed as follows about the allegations in count VIII. When K.L. was “in the sixth
grade,” she had a§ked defendant for permission to attend a sixth-grade dance. Defendant told her
that she could gqi_but that she would have to first shower. K.L.. went to the upstairs bathroom to
shower. While st}g was showgring, defendant entered the bathroom, took off his clqthés, and
ente;ed the shpvigr. Defendant bent K.L. over and penetrated her vagina with his penis from
behind. On cross-examination, K.L. testified that, in sixth grade, she would have been 11 when
the school year started and turned 12 during the school year. |

1 16 K.L. tgstig;fed that, in March 2015, she and D.H. went to the McHenry Cour;ty Sheriff’s
Ofﬁcg to report §}1egations of abuse against defendant and met with McHenry County Sheriff’s
detective Michellg Asplund. On April 1, 2015, K.L. had a telephone conversation with defendant
in Asplund’s pres;;?ce, which was recorded. On April 13, 2015, K.L. met with defendant in person,
while wearing a r_;gacording device provided to her by Asplund. The recordings were admitted into
evidence as People’s exhibit No. 1 and were played for the trial court.

917 During the April 1, 2015, telephone conversation, K.L. told defendant that she missed
spending time with the family. K.L. told defendant that she knew that they had sex and that she
wanted him to apologize for what he did. Defendant commented about D.H. and about things being
posted én the Internet to ruin their lives. Defendant denied that he had sex with K.L. and stated,
“You know, you guys didn’t have to go down this fucking route.” K.L. commented that she kept
having flashbacks about when they had sex and defendant said, “I don’t know what to say to you.”

Throughout the conversation, defendant denied K.L.'s allegations. Defendant told K.L. that if she
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wanted to talk to him, she needed to do so in person. When she asked defendant if he would
apologize, he told her that he was not going to apologize for anything. When K.L. stated that she
could not believe that defendant would not apologize to her, he said that he did not trust anyone
anymore and that everyone was trying to ruin their lives. | |

9118 During the April 13, 2015, conversation, which took place at defendant’s place of
employment, K.L. told defendant that she wanted the apology that he told her he would give her
in person. She said that she wanted to come back to her family but that she was ndt going to unless
he apologized. Defendant asked K.L. what she needed an apology for. K.L. replied, “You know
for what dad. You know for what.” Defendant replied, “I know. What am I going to do about you
and the other fucking asshole sister of yours.” Defendant went on to talk aboirt posts that D.H.
made on Facebook. K.L. again stated that she wanted her apology and that it was all that she
exéecfed from him. Defendant commented that he thought that K.L. was in counseling. Defendant
then stated: “You know Ruby apologized to somebody he did something to and"i:e’s going tojail‘.
I don’t want to go to fucking jail for anything.” Defendant asked K.L. if she was wearing a
recording device and she told him that she was not. Defendant asked K.L., “So what am I supposed
to tell your mother [unintelligible] all this? How do I explain that to her?” K.L. told defendant that
her mother was “fucking blind.” Defehdant stated: “Well, it seems like all you éﬁys want to do is
ruin our entire life, which you guys have halfway succeeded in doing.” He stated: I don’t know
why this has become such a fricking issue all of a sudden.” Defendant again commented on things
being posted on Facebook, stating that he did not know who started it or why. K.L. said: “Because
[D.H.] said you molested her when she was little.” K.L. stated: “And I know wt;at you did to me,
dad.” K.L. then commented that she was not sure if “it ever happened to [R.L.] " but that J.L. said

that “it happened to her too” but “she recanted” because “she needed somewhere to live.”
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Defendant then sgxted that nothing. ever happened with R.L., J.L., or D.H. Defendant stated: “I
don’t even know };vhere to begin with this. I mean once you squirt the ;oothpaste out of the tube it,
you can't put it _bémk in so I don’t know what’s going to go on.” K.L. then asked defendant if he
was going to apolégize to her on his death bed, and he responded: .“I thought about that.” Defendant
later stated: “I guarantee we didn’t have a perfect normal family, but I don’t think anybody’s got
a p_g;fect normal family. I never meant to hurt you or anybody, [K.L.]” Defendant told K.L. that
her mom did not want to have anything to do with D.H. Defendant then stated, “You on the other
hand, I don’t know your mom told me she thinks something was going on, blah, blah, whatever.
‘{'ou know, I gott:;a;_ live with everything I've done, I-—I'm not happy with a lot of tln‘ng; I.did.
Would I do thing§:_fiifferent? Yeh.” At that point, someone entered the room. Aftv‘er thgiindiv"idual
left‘,v as KL was saying goodbye to defendant, he stated: “Yqur mom thinks som‘eﬂnng_kwen't on.[
don’it'_knqw why it went on. I loved you the most out of all the kids [K.L.], you were my first born,

you were my pride and joy. I wasn’t drunk. I wasn't high. Nothing like that. I loved you. I don't

know.”

119 D.H. testiged regarding other acts of sexual conduét committed by defendant. In‘ 1999,
wheﬁ DH was between five and seven years old, she attended a daddy-daughter dance‘with
defendant. After the dance, she was alone with defendant in his bedroom and he put his pinky
finger in her vagina. In approximately 2004 to 2006, when D.H. was about 13 years old, she fell
asleep with h(_er parents in their bed. When she woke up, defendant had his hand in her underwear,
pénetrating her vagina with his fingers.

120  Asplund testified that she met with K.L. and D.H. on March 11, 2015. She spoke with them
separately. She subsequently obtained an “overhear” order and, on April 1, 2015, recorded the

telephone conversation between K.L. and defendant. Asplund listened to the call while in progress.
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K.L. was “extremely emotional” and “upset” during the call. On April 13, 2015, she set up a
“person-to-person overhear” with.K.L. She provided K.L. with a recording devif:e to wear on her
person. K.L. then drove to defendant’s place of employment and had a conversation with him.
Afterward, K.L. returned the recording device to Asplund. On April 17, 2015, Asplund interviewed
defendant at his place of employment. When she told him that she was investigq_ting an allegation
of sexual abuse, he responded that he knew what she was talking about. When she told him that
K.L. reached out to him for an apology and that he apologized to K.L, defendant told her that “he
did not apologize for any sexual abuse.” Rather, “[h]e apologized for how bad her life was.”

121 Beverly B. testified that, in the summer of 1989, her daughter, M.B,, was ﬁiends with K.L.
and J.L., who was K.L.’s younger sister. Beverly was in her vehicle, with M.B., K.L., and J.L.,
when MB who was about five years old, stated that “boys have penises and gifis have vaginas.”
According to Beverly, K.L. then stated, “[W]e take a shower with daddy, and he makes us touch
his penis.” J.L. “scoochied back in the seat,” and Beverly said, “I'll take care of it.” Beverly made
an anonymoué report to “DCFS.” K.L.’s mother confronted Beverly, and Beverly denied making
the report. Beverly had no further contact with the family until November 2015 when she had
contact with K.L. In January 2016, Beverly gave a statement to the police. |

922 For the defense, J.L., testified that she was K.L.’s sister and was about 19 months younger
that K.L. She testified that, while growing up, she always shared a bedroom with K.L. and they
were very close. J.L. never saw defendant inappropriately touch K.L. Defendant never touched
J.L. inappropriately and never made her shower with him. J.L. had no recollection of being in a

car with K.L. when K.L. told an adult about touching defendant's penis.
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923 R.L. 'testif:;fed that she was born in 1994 and was the youngest of defendant's five children.
While growing up, she shared a bedroom with D.H., who was two years older than her. She never
saw defendant do‘ anything inappropriate to K.L. or D.H.

124 N vI.(imberle(i Kelly Libricz, defendant's wife, testified that she had been married to defendant
for 35 years and E{xey had five children. Kimberlee was not “on speaking terms” with K.L. because
she did not agree _vﬁth how K.L. was raising her children. Kimberlee never saw defendant abuse

K.L. |
€25 Defendant testified that the sexual acts testified to by D.H. and K.L. never happened and

that he never did e._mything sexually inappropriate with either of them.
‘926 In ;ebuttajif,_ D.H. testified regarding a photograph taken during the daddy-daughter dance.
Beverly testified regarding three photographs taken of herself, her daughter, and K.L. in
defendant’s homg over Thanksgiving in 1989. Shelly Pier, a licensed clinical social worker
specializing in sgxua] violence trauma, provided expert testimony on post-traumatic "stress
disorder, rape tragma. syndrome, and child abuse accommodation syndrome.
927 The trial équrt found defendant not guilty of count III but guilty of all remaining counts.
The court found thét D.H. was a credible witness and that her testimony as to other-crimes evidence
corroborated the étate’s case against defendant. The court also found that, although defendant
denied all allegaﬁons, “he made incriminating statements when confronted by [K.L.] on April 13,
2015.” The court stated:
“The Defendant stated to [K.L.} in response to her plea for an apology, quote, how do I
explain it to your mother; quote, I never meant to hurt you; quote, I have to live with

everything I have done, closed quote. Other incriminating statements are included in the

recording, admitted as State’s Exhibit Number 1.
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Defendant attempted to explain away the statements when testifying, but the Court
gives no weight to those explanations. The recorded statements made to [K.L.] are clear
and unequivocal.

It is not logical for the Defendant to address his daughter in the manner he did on
April 13, 2015, if he had not committed acts against her.”

Y28 The court specifically noted that “[e]ach offense is charged pursuant to the law in effect at
the time of the alleged offense.” Concerning count VI, the court cited the relevant statutory
provision and noted that the act was alleged to have occurred between March 27, 1995, and March
27, 1997. Pointing to K.L.’s testimony, D.H.’s testimony as to other crimes',‘.' and defendant’s
incriminating‘statements, the court found that “the State has met its burden of proof on all elements
of the charged offense.” The court also stated:
“Although the Court is convinced beyond a reasonable doubt the incideht occurred when
[K.L.] was under age 13, the Court does not find [K.L.] was under age 12 when the act
occurred. Doubt exists as to the age of 11, as testified to by [K.L.], asﬁ[K.L.] could only
say she was around 11.”
Concerning count VIII, the court again cited the relevant statutory provision and noted that the act
was alleged to have occurred between March 27, 1995, and March 27, 1997. The court stated that
it found “[K.L.’s] testimony credible.” The court further stated that * [d]efendant’s recorded
statements made in person to [K.L.] on April 13, 2015, corroborate[d} [K.L.’s] testimony, as does
the testimony of [D.H.]” The court found that “the State has proved all elemex';its of Count VIII
beyond a reasonable doubt.”
129 On December 19, 2018, defendant filed a motion for a new trial, which was denied.

Following a sentencing hearing, the trial court sentenced defendant on counts IV, V, VI, VIII, X,
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and XI, to “concur\fent prison sentences of 5, 12, 12, 18, 5, and 8 years, respectively. On March 25,
201.9’ defendant }ﬂed an amended motion for reconsideration-of his sentences. The trial court
den?ed the mofion on March 28, 2019.

130 On April 11, 2019, defendant pleaded guilty to count I and was sentenced to six years in
prison, to be served concurrently with the above sentences. Count II was dismissed per the plea.

}[ 31 OnApril 22 2019, defendant filed both a motion to correct certain errors in sentencing and
a notice of appea?gﬁ_(appeal No. 2-19-0329). The motion was denied on May 13, 2019. On Ma_y 24,
2018, defent%ant éled a notice of appeal from the order entered on May 13, 2019 (appeal No. 2-
1 9—04?2). On ‘MXS’ 2019, we consolidated defendant’s appeals.

132 B II. ANALYSIS

1{33 . Defendant contends, for the first time on appeal, that counts 'VI and VIII in the indigtment,
gllgging predatorx criminal sexual assault of a child, were fgtaily defective, becagse the voffy‘gn}se
did not exist befg;e May 29, 1996, and each count alleged thg; the act occurred_on or betyveen
March 27, 1995, and March 27, 1997. Defendant argues that, because he was charged with offenses
that did not exist durmg portions of the alleged periods, he was prejudiced in the preparation of ms
defense. Thus, aéébrding to defendant, his convictions for predatory criminal sexual assault of a
child as charged in counts VI and VIII of the indictment must be vacated.

134 The State'fesponds that counts VI and VIII were not defective, because the State charged
defendant with a continuing course of conduct that straddled the effective date of the offense. In
addition, the State argues that defendant was not prejudiced by the alleged defect, beéause he
“possessed specific knowledge about the alleged time frames within the indictment, along with the
applicable predatory criminal sexual assault statute in effect” Alternatively, the State argues that,

if we find the convictions void, we should enter judgment on the lesser included offenses of
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aggravated criminal sexual abuse or hold that the State may charge defendaﬁt with any other
applicable offenses in effect on the dates of the alleged acts, such as aggravated criminal sexual
assault.

135 AWe first make clear our standard of review. “When the sufficiency of the charginé
instrument is attacked in a pretrial motion, the standard of review is to detef;nine whether the
instrument strictly complies with the requirements of section 111-3[(a)] of the Code of Criminal
Procedure of 1963 {725 ILCS 5/111-3(a) (West 2018)].” (Emphasis in original.) People v.
DiLorenzo, 169 11I. 2d 318, 321-22 (1996). However, when an indictment is challenged for the
first time on appeal, as in the present case, “the standard of review is more liberal.” 7d. at 322. “In
such a case, it is sufficient that the indictment apprised the accused of the precise offense charged
with enough specificity to (1) allow preparation of his defense and (2) allow pleading a resulting
conviction as a bar to future prosecutions arising out of the same conduct.” /d. (citing People v.
Thingvold, 145 1. 2d 441, 448 (1991)). In other words, this court should con;ider whether the
defect in the indictment prejudiced defendant in preparing his defense. /d. '

936 Defendant relies on Tellez-Valencia, People v. Mescall, 379 1Il. App. 3d 670 (2008), and
People v. Wasson, 175 111. App. 3d 851 (1988), in support of his argument that his convictions on
count VI and VIII must be vacated. "

{37 In Wasson, the defendant was charged in a one-count information with aggravated criminal
sexual assault, based on acts that he committed between January 1, 1983, and April 24,' 1 985.
Wasson, 175 111. App. 3d at 853. The aggravated criminal sexual assault statute. became effective
on July'1, 1984. Id. At trial, the jury heard evidence that the defendant sexually assaulted the victim
on numerous occasions during the period charged. /dat 854. The trial court refused a jury

instruction that would have included as an essential element of the offense that the act occurred on
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or after the effect%?e date of the statute. /. at 859. The defendant was found guilty. The defendar;t
did not challe_nggéghe information in the trial court, but he argued for the first time on vap;:)eal. that
it was defective. [d at 854. The Fourth District agreed. The court held that the information “was
defective to the e%fent it charged [that] the act occurred prior to July 1, 1984.” /d. The court stated
that “the flaws ig the charging instrument are fatal defects which invalidate the entire iqstr_um,ent

and warrant reversal of [the] defendant’s conviction.” /d. at 855. The court further stated:
Whlle the information adequately apprised defendant of the nature, cause, and
elemegts ouf the charge against him, it also charggd him for conduct which ogcurred before
‘ ﬁe statqte{ came into effect. Defendant was hindered in the preparation of hi,s’,c'l_efen'se
because he was forced to answer to crimes for which he could not have been lawfully

_ COHVicted[d at 855.

The, court found that the defective indictment was the source pf any prejudice the defgndaqt may‘
have suffered at trial. The court noted that other-crimes evidence is Aadmissibl,e if it is
“independepﬂy relevant to show motive, intent, identity, or some other issue connected with the
crime charged.” /d. In contrast, “the jury heard evidence of other crimes of defendant of which he
was improperly accused.” /d. Additionally, the court found that “in the limited circumstances of
this case the trial ;:;Jurt erred in refusing to instruct the jury that defendant could not be convicted
as charged if the .sexual misconduct occurred prior to July 1, 1984.” Id. at 859. Although the
reviewing court w;as “convinced” that the victim's testimony established that an act occurred afte;
July 1, 1984, it hé}d that, without a limiting instruction, it was impossible to know whéther the

jury’s verdict was based on an act that predated the effective date of the charged offense. /d. The

court concluded:
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“For’ the reason the information charged defendant for an offense which could have
occurred before the corresponding statute was legally operative, we find it neceSsary to
invalidate the entire charging instrument and the resulting conviction. The defective nature
of the instrument, coupled with the conflicting testimony as to when the offense was
committed, and the trial court’s refusal to instruct on the effective date of the statute,
requires a reversal of the conviction and remand for a new trial.” /d at 860.
The court noted that “it would have been better practice for the State to charge [the] defendant
under the old statute with one or more counts alleging the offense of aggravated 5ndecent liberties
with a child between January 1, 1983, and June 30, 1984, [citation] and, under ﬂ{e current statute,
to enter additional counts for the act of acts committed between July 1, 1984, and April 24, 1985.”
Id. at 854-55. (On remand, the State filed an amended information charging the defendant with
aggravated indecent liberties with a child for the conduct before July 1, 1984, and aggravéted
criminal sexual assault for the conduct thereafter. People v. Wasson, 211 1ll. App. 3d 264, 266
(1991). ;'
138 In Tellez-Valencia, the indictments charged the offense of predatory criminal sexual assault
of a child, and the defendants were found guilty. Tellez-Valencia, 188 1il. 2d at 525. While their
appeals were pending, the supreme court invalidated the law that created the offénse. Id. This had
the effect of rendering the statute void ab initio. Id. at 526. The offense was 'feenacted but the
statute did not apply to offenses committed before its new effective date. /o, Tiie supreme court
held that “[e]ach defendant’s charging instrument thus failed to state an offense because the statute
under which each was charged and prosecuted was not in effect when the:'alleged offenses
occurred.” /d. at 526. The court further held that the State could not amend the charging

instruments on appeal to allege aggravated criminal sexual assault. /d at 527-28. Pointing to
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Wasson, the court stated: “[T]he defect caused by charging an offens_e based upon a statute not in

effe;t when the gli:éged offense occurred is fatal, rendering the entire instrumen’t invalid, and
warranting rgyerséof defendants’ convictions.” /d. at 527. .

939 In Mescaj;]% _ithis court considered both Tellez-Valencia and Wasson. At issue was whethef
the defendant’s cé?viction, which the defendant alleged was based on a defective information, was
v'oid, or merely \{éidable, for purposes of a postjudgment challenge in a petition gnfier §¢c_tiqn 2-
14Ql of the Code of Civil Procedure (735 ILCS 5/2-1401 (West 2006)) filed beyond that‘:sgction’s
twb-year_llimitatiq;ls period. Mescall, 379 1il. App. 3d at 675-77. There, as in the present case, the
defendant was chq{ged in an amended information with predatory criminal sexual assault of a child
based on conducé(that was alleged to have occurred over a.period that included time before the
gvffective!dake of the statute. /d. at 672. We held that the trial court properly dismissed the section
2-1401 petition a‘s;imtimely, because “any problem with the amended information” did not deprive
the trial court of jurisdiction and, thus, the judgment was voidable, rather than void. /d. at 6,:7'5f We
distinguished Te e]]gz- Valencia based on the fact that, unlike in Tellez-Valencia, the offense existed
ygf}gn the defendagt committed at least some of the acts in the information. /@, 675-7 6.. We noted,
moreover, that the holding in Tellez-Valencia was not based on the trial court’s lack of jurisdiction
and whether the judgments were void or voidable. /d. at 676. We also distinguished Wasson,
emphasizing that the trial court erred in that case by refusing to give the tendered jury instruction
and that the defendant raised the issue in a timely direct appeal rather than in an untimely section
2-1401 petition. ]Zl at 676-77. We agreed that “the information was defective because a pm"tion of
the conduct compiéined of was alleged to have occurred before the effective date of the statute,”
but we held that the trial court nevertheless had jurisdiction to enter the judgment and thus the

defendant could not challenge it as void in an untimely section 2-1401 petition. /d. at 678.
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40 The above cases, particularly Wasson, lead us to conclude that counts VI and VIII of the
indictment were defective. As in Wasson, defendant was charged in counts VI and VIII with
offenses that did not exist during a significant portion of the alleged periods. Wasson makes clear
that those counts were defective to the extent they charged defendant for acts occurring prior May
27, 1996, the effective date of the offense. Although the present case is distinguisﬁable from Zellez-
Valencia because the offense here did exist during a portion of the alleged periods, we nevertheless
note that Tellez-Valencia cited Wasson with approval. Further, in Mescall, the same kind of
charging irregularity as we have in this case was found to have rendered the charging instrument
in that case defective, albeit not void. |

141 We reject the State’s argument that, because the dates alleged straddled the effective date
of the offense, counts VI and VIII were not defective. The State claims that It proceeded on a
theory that defendant engaged in a continuous course of predatory criminal sexual assault against
K.L. where the final act was not complete until March 1997, well after the effective date of the
offense. The State cites People v. McDade, 345 Il1. App. 3d 912, 915 (2004), for the proposition
that a continuous course of conduct is “not complete until the last act [is) accomﬁlished." McDade
does not apply here. In McDade, the defendant was convicted on one count of p'redatory criminal
sexual assault based on numerous assaults that occurred between December 1997 and June 1999.
Id. at 913. The issue on appeal was whether the defendant was eligible for the harsher restrictions
on sentencing credit that became effective in June 1998. /d, at 914. The First District found that
the defendant was eligiblé, reasoning that he was charged under a theory that he engavged‘ in a
continuous course of conduct that did not end until 1999, after the effective déie of the relevant
statute. /d. at 915-16. Unlike in McDade, counts VI and VIII here were not charéed as continuous

courses of conduct, but rather as discrete instances of sexual misconduct.
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| 42 ‘Ou‘r conclg?ion that counts VI and VIII were legally defective is not the end of our analysis.
As npted above, bécause defendant is challenging counts VI and VIII for the first.time on appeal,
the question is whether “the indictment apprised the accused of the precise offense charged with
enough speqifi;ity to (1) allow preparation of his defense ahd (2) allow pleading a rgsglting
conviction as a bar to future prosecutions arising out of the samé conduct.” DilLorenzo, 169 Il 2d
at 322. | |
b 43 Citing Wg;gson’i.n support, defendant argues that he could not adequately prgpzire his
defense, "bgcause‘i_it;he indictment charged him with offenses that did not exist during sign::ficant
portions of the alleged times when the offenses occurred.” The State argues that defendant was not
prejudiced in preg)aring his defense, because he (1) “possessed specific knowledge abgut .the
alleged time fljazplés within the indictment, along with the applicable predatory criminalv ,gexual
assault statute in gffect" and (2) his trial strategy was not complex, consisting of only attacking
K.L.’s testimony. We find that the indictment was sufficient to allow defendant to prepare a
defense.
¥ 44 Defendant_'g argument that he could not adequately prepare his defense overlooks what
transpired during fhe hearing on defendant’s motion for a bill of particulars. During the hearing,
defense counsel st%tted:
“[Blefore I filed this, I went to the law library and started a spreadsheet and tried to chart
all this and:I can tell you, it's very complicated and it’s very problematic because some of
the law—some of these laws on some of these dates, there is not a book in the law library
that even has those laws and it’s not included in the subscription—it’s not archived on the
electronic ;~esearch stuff. So we're here in a situation where they’ve alleged such a wide

date range.that you don’t know what the law is going to be, I don’t know what the law is
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~ going to be, the [S]tate hasn’t told us what law applies and we caﬁ’t look at a jury and tell
* them what law applies.”
Later, the following colloquy took place:

* “THE COURT: Let me ask you this: When you say no one knows what law we are
talking about, each particular count gives an on-or-between date. For example, Count 1 on
or between February 1, ‘99 and February 28, 1999. Why can’t you determine what the law
is in 1999 if that’s the problem?

[DEFENSE COUNSEL]: You can, Judge. You can, Judge.

- THE COURT: All right.

[DEFENSE COUNSEL]: But let’s talk more about—Ilet's tall; about the 1987
case— |

THE COljRT: Well, my point is, they set these kinds of dates ott, it looks like, in
each and every count. | ..

[DEFENSE COUNSEL]: And, Judge, my point is, over those ranges, some of those
ranges, the law changes.

THE COURT: Well, I understand that, that the law—the law may be different in
Count 3 between ‘87 and '89, December 1, ‘87 and December 1, ‘89, as; to that particular
allegation. So you can look to see what law is going to apply to Count 3. There méy be—
ydu' may be right, if you're going this way, that different laws, because thgy changed, apply
to different counts. You may be right about that. |

[DEFENSE COUNSEL}: No, no, no. What I'm saying is from ‘87 to '89, the
statute, there were three different versions of the statute.

THE COURT: In that two-year time period.
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{DgFENSE COUNSEL]: Yes.

THE COURT: Okay.

[DEF ENSE COUNSELY}: And if I recall—and, Judge, to be completely up front, I
tried to look at this for each count and I can’t because those books don’t even exist in the
law librar)‘{'_and some of that stuff is not archived on Lexis.

THE COURT: Well, you'll find it.”

45 In denying:;:the motion, the trial court stated:

' 1 énderstand the difficulty that is before the defense when we were looking back
to the 1989_5 and the 1990s and trying to determine exactly which yersion of the statute was
in effect at that time. And if the defense wefe to go back and look and say, well, between
A ’87.and :‘89——-this pertains to Count III—a particular statute was in effect and that statute
of limitations as pertains to that offense ran out in whatever year, you're certainly free to
bring that motion, and the Court would rule on it.”

The court further commented, “[T}hat would be for the defense to examine.”

§46 This collogpy establishes that defendant was well aware, before trial, that there had been
changes in the law during the periods alleged in the indictment. Defendant does not dispute that
counts VI and VIII alleged the proper elements of the offense of predatory criminal sexual assault
of a child, along thh the proper statutory citation. His only argument concerns the effective date,
which he would have discovered had he researched the statute. Counsel argued that he could not
brepé’re a defense, because he [did not] know what law we are talking about *** and this isn’t
supposed to be d guessing game.” However, counts VI and VIII of the indictment charged

defendant with a violation of “Chapter 720, Section 12-14.1(a)(1) of the Illinois Compiled

Statutes” and it provided him the alleged dates of the offense. We note, too, that when defendant
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filed his motion for a bill of particulars, counts VII and IX of the indictment cﬁarged defendant

with aggravated criminal sexual assault based on the same physical acts as couﬁts Vland VIII. It

was not until the first day of trial that the State no/-prossed those counts. Thus;;"the record shows

that counsel had enough information to adequately prepare a defense. See People v. Cuadrado,

214 111. 2d 79 (2005) (where the record showed that the defendant was aware that the State needed

to prove procurement to prove her guilty of solicitation of murder for hire, the defendant was not

prejudiced by the State’s replacement of the word “procurement” with the word “solicited” in the
indictment, even though the terms were not interchangeable); People v. Rowél], 229 11I. 2d 82

(2008) (distinguishing Cuadrado on the basis that the Cuadrado defendant “co&ld simply look to
the statute to determine that the State needed to prove procurement”). -

§47 To be sure, in Wasson, the reviewing court stated that the *[d]efendant vx;as hindered in the
prepafation of his defense because he was forced to answer to crimes for which he could not have
been lawfully convicted.” 175 I1l. App. 3d at 855. Defendant claims that he was hindered in the
same way. However, Wasson, is distinguishable because, in that case, there was no indication that
counsel was aware, before trial, that the law had changed during the alleged périods. In addition,
counsel in Wasson proposed a jury instruction that would have informed the Jury of the effective
date of the offense. Counsel thereby attempted to remedy the defect in the indictrent. The present
case was a bench trial. “In a bench trial, *** a trial judge is presumed to know the law and to
follow it, and this presumption is rebutted only when the record affirmatively shows otherwise.”
Péaple v. Ressa, 2019 IL App (2d) 170439, § 31. Thus, we presume that the trial court, unlike the
jury in Wasson, was well aware of the effective date of the offense. Here, in issuing its ruling, the
court specifically noted that “[e]ach offense is charged pursuant to the law in effect at the time of

the alleged offense” and found that the State met its burden of proof as to all the elements of the
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offenses charged in counts VI and VIII. The court specifically cited the testimony from K.L. and
D.H. as well as dé;‘endant’s recorded statements. Although defendant asserts that, based on K.L.’s
testimony, it is “Ij_}gely” that the acts occurred before the effecti&./e date of the offense, we presume
that the trial cour:t_ found otherwise as it would not have convicted defendant based on acts that
occunfed before the effective date of the statute. There is nothing in the record to affirmatively
indicate otherwisg._

148 Tellez- Vajgncia is also readily distinguishable because, in that case, the offense of
predatpry criminal sexual assault of a child was invalidated after the defendants had been convicted
and while their appeals were pending. The supreme court held that the defendants were prejudiced
because the offenée was rendered nonexistent during the periods alleged in the indictments and,
thus, the defendaqts were charged and convicted of a nonexistent offense. 7ellez-Valencia, 188 I11.
2d at 526-28. Here, the offense existed as of May 29, 1996, within the period during which
defendant was allgged to have committed it. Given (1) the allegations in counts VI and VIII, which
included the date ranges within which the acts were alleged to have occurred and (2) defense
counsel’s knowledge that, “over those ranges, some of those ranges, the law changes,” we cannot
say that defendant §vas hindered in the preparation of his defense.

149 Wealso fiﬁd that those allegations, along with the record of the proceedings, are sufficient
to allow defendan‘t to plead the judgment to bar any subsequent prosecution for the same conduct.
See Dilorenzo, 169 111. 2d at 325.

§50 . ' III. CONCLUSION

951 For the reasons stated, we affirm the judgment of the circuit court of McHenry County.

952 Affirmed. .

-21-
40

SUBMITTED - 16836629 - Norma Huerta - 2/24/2022 12:17 PM



127757

No. 127757
IN THE
SUPREME COURT OF ILLINOIS

PEOPLE OF THE STATE OF
ILLINOIS,

Appeal from the Appellate Court of
Illinois, No. 2-19-0329, 2-19-0452.

)
)
Plaintiff-Appellee, ) There on appeal from the Circuit
) Court of the Twenty-Second
-Vs- ) Judicial Circuit, McHenry County,
)
)
)
)
)

Illinois, No. 15 CF 467.

Honorable
James Cowlin,
Judge Presiding.

ROBERT LIBRICZ,

Defendant-Appellant.

NOTICE AND PROOF OF SERVICE

Mr. Kwame Raoul, Attorney General, 100 W. Randolph St., 12th Floor, Chicago,
IL 60601, eserve.criminalappeals@ilag.gov;

Mr. Edward Randall Psenicka, Deputy Director, State's Attorney Appellate
Prosecutor, 2032 Larkin Avenue, Elgin, IL 60123, 2nddistrict.eserve@ilsaap.org;

Mr. Patrick D. Kenneally, McHenry County State’s Attorney, 2200 N. Seminary
Ave., Woodstock, IL 60098, statesattorney@mchenrycountyil.gov;

Mr. Robert Libricz, Register No. Y36582, Shawnee Correctional Center, 6665
State Route 146 East, Vienna, IL 62995

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure,
the undersigned certifies that the statements set forth in this instrument are true and
correct. On February 24, 2022, the Brief and Argument was filed with the Clerk of the
Supreme Court of Illinois using the court's electronic filing system in the above-entitled
cause. Upon acceptance of the filing from this Court, persons named above with identified
email addresses will be served using the court's electronic filing system and one copy
1sbeing mailed to the in an envelope deposited in a U.S. mail box in Elgin, [llinois, with
proper postage prepaid. Additionally, upon its acceptance by the court's electronic filing
system, the undersigned will send 13 copies of the Brief and Argument to the Clerk of
the above Court.

/s/Norma Huerta

LEGAL SECRETARY

Office of the State Appellate Defender
One Douglas Avenue, Second Floor
Elgin, IL 60120

(847) 695-8822

Service via email will be accepted at
2nddistrict.eserve@osad.state.il.us

SUBMITTED - 16836629 - Norma Huerta - 2/24/2022 12:17 PM





