121450

No. 121450
IN THE
SUPREME COURT OF ILLINOIS

PEOPLE OF THE STATE OF ) Appeal from the Appellate Court of
ILLINOIS, ) Ilinois, No. 3-14-0847.
)
Plaintiff-Appellee, ) There on appeal from the Circuit
) Court of the Twelfth Judicial
-vs- ) Circuit, Will County, Illinois, No.
) 04 CF 1066.
DENNIS L. BAILEY, )
) Honorable
Defendant-Appellant. ) Edward A. Burmila, Jr.,
) Judge Presiding.

BRIEF AND ARGUMENT FOR DEFENDANT-APPELLANT

MICHAEL J. PELLETIER
State Appellate Defender

THOMAS A. LILIEN
Deputy Defender

JESSICA WYNNE ARIZO

Assistant Appellate Defender

Office of the State Appellate Defender
Second Judicial District

One Douglas Avenue, Second Floor
Elgin, IL 60120

(847) 695-8822
2nddistrict.eserve@osad.state.il.us

COUNSEL FOR DEFENDANT-APPELLANT

ORAL ARGUMENT REQUESTED
#xxxx Electronically Filed ###*=*

121450

02/28/2017
Supreme Court Clerk

ER R S R R R

12F SUBMITTED - 1799923689 - JESSICAARIZO - 02/28/2017 12:31:53 PM DOCUMENT ACCEPTED ON: 02/28/2017 12:40:56 PM



121450

POINT AND AUTHORITIES Page

The post-conviction statute does not permit the prosecution
to participate in the trial court’s analysis of a petitioner’s

motion for leave to file a successive post-conviction petition. ...... 5
725 ILCS 5/122-1 (2014). . . ..ottt e e e 6
725 ILCS 5/122-1(f) (2014). . .. ..ot 6
725 ILCS 5/122-2.1 (2014). . .ottt e e e 6,7
725 ILCS 5/122-5 (2014). . . o oot e e e 6
725 ILCS 5/122-1(a) (2014).. . . .o oot e e e e 6
People v. Bailey, 2016 IL App (8d) 140207... ... ... ... .. 4,5,11
People v. Love, 2013 IL App (2d) 120600. . ....... ..., 5
People v. Barber, 381 I11. App. 3d 558 (3d Dist. 2008).................... 5
People v. Edwards, 2012 1L 111711 (2012). ....... ..., 6,8,9, 10
People v. Gaultney, 174 111. 2d 410 (1996). . ... iinnnnn. 6,7,10
People v. Smith, 201411115946, .. ..., 8 ,9,10,11
People v. Welch, 392 111. App. 3d 948 (3d Dist. 2009)................... 8,9
People v. Crenshaw, 2015 IL App (4th) 131035. . ..................... 8,9
People v. Pitsonbarger, 205111. 2d 444 (2002).. ... .................. 9,11
People v. Tidwell, 236 111. 2d 150 (2010).. . .. ... ..ot . 9,10
People v. Wrice, 2012 IL 111860. . . ... ..ttt e e e 10
People v. Coleman, 183 111. 2d 366 (1998).. .. .. ....... ... ... ... ....... 11
-i-

12F SUBMITTED - 1799923689 - JESSICAARIZO - 02/28/2017 12:31:53 PM DOCUMENT ACCEPTED ON: 02/28/2017 12:40:56 PM



121450

NATURE OF THE CASE
Dennis Bailey, petitioner-appellant, appeals from an order denying him
leave to file a successive post-conviction petition.

Anissueis raised concerning the sufficiency of the post-conviction pleadings.

ISSUE PRESENTED FOR REVIEW
Whether the post-conviction statute permits the prosecution to participate
in the trial court’s analysis of a motion for leave to file a successive post-conviction

petition.

STATUTE INVOLVED
725 ILCS 5/122-1 (f) (2014):

Only one petition may be filed by a petitioner under this Article without
leave of the court. Leave of court may be granted only if a petitioner demonstrates
cause for his or her failure to bring the claim in his or her initial post-conviction
proceedings and prejudice results from that failure. For purposes of this subsection
(D: (1) a prisoner shows cause by identifying an objective factor that impeded his
or her ability to raise a specific claim during his or her initial post-conviction
proceedings; and (2) a prisoner shows prejudice by demonstrating that the claim
not raised during his or her initial post-conviction proceedings so infected the

trial that the resulting conviction or sentence violated due process.

.1-
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STATEMENT OF FACTS

Dennis Bailey filed a motion for leave to file a successive post-conviction
petition and a “supplemental second successive post-conviction petition,” stemming
from convictions for residential burglary and disarming a police officer. (C. 559;
594) After discussing the details of Bailey’s petition with the prosecutor, the judge
denied Bailey leave to file his successive post-conviction petition. (R. 1341)
Trial Facts

Bailey represented himself at a jury trial. The evidence revealed that Bailey
entered a house at 1453 Garland Court in Joliet in the early morning hours of
July 22, 2004. (R. 235, 237) Bailey claimed that he went into the house because
he thought his cousin lived there. He wanted to buy a gun from his cousin in order
to kill himself. (R. 432-3) He testified that he was going through things in the
apartment, trying to figure out if it was his cousin’s residence. (R. 435) Bailey
was confronted by Tommie Taylor, who resided in the house and found Bailey
going through a purse. (R. 251; 436) Bailey punched Taylor and a fight ensued.
(R. 237; 437)

A police officer responded to the scene. When the officer tried to detain
Bailey, he reached for the officer’s weapon. (R.366) The gun holster was unsnapped,
but the gun was not removed from the holster. (R. 367) When Bailey tried to get
the officer’s gun, he stuck himself in the neck with a piece of glass. (R. 247-8)
Two watches belonging to Taylor were later found in Bailey’s pocket. (R. 248)

The jury found Bailey guilty of residential burglary and disarming a peace
officer. He was sentenced to 24 yearsin prison on each count, torun conéurrently.

(C. 240)

9.
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Direct appeal

On direct appeal, Bailey’s counsel argued only that the trial court erred
inrequiring Bailey to represent himself even though he had not made a voluntary
waiver of counsel. The Appellate Court affirmed Bailey’s convictions and sentences
on April 9, 2008. A.C. No. 3-06-0139 (C. 311)

First Post-Conviction Petition

Bailey’s filed a post-conviction petition on April 29, 2009. That petition
alleged: (1) ineffective assistance of appellate counsel for not raising a speedy trial
claim; (2) the trial court failed to appoint a new attorney for Bailey at trial and
required Bailey to represent himself; (3) Bailey should not have been permitted
to represent himself, because he was on psychotropic medication; (4) insufficient
evidence because the State’s witnesses had a motive to testify falsely; and (5) the
trial court failed to recognize that defendant had a hand injury, making it impossible
to remove the officer’s gun from its holster. (C. 386) The petition was dismissed
onduly 16, 2009. (C. 470) Appellate counsel filed a motion to withdraw as counsel,
pursuant to Pennsylvaniav. Finley, which was granted on April 4, 2011. (C. 532)

Second post-conviction petition

In his motion for leave to file a successive post-conviction petition and a
“supplemental second successive post-conviction petition,” Bailey raised the following
issues: (1) actual innocence; (2) denial of due process when not permitted to present
medical documents that would have shown his hand was so disabled that he could
not have taken the officer’s gun; (3) denial of due process because he was unfit
for trial; (4) denial of right to speedy trial; (5) failure of trial judge to rule on a

pretrial motion to dismiss charges based on speedy trial issue; (6) ineffectiveness

.3.

12F SUBMITTED - 1799923689 - JESSICAARIZO - 02/28/2017 12:31:53 PM DOCUMENT ACCEPTED ON: 02/28/2017 12:40:56 PM



121450

of trial counsel for failing to consult with Bailey about a guilty plea offer; and
(7) abuse of discretion by the trial court in refusing to allow trial counsel to
withdraw. (C. 561-8; 594-8)

On August 25, 2014, the State filed a written objection, arguing that Bailey’s
actual innocence claim lacked merit and that the other issues either were previously
raised either on direct appeal or in Bailey’s first post-conviction petition or could
have been previously raised. (C. 601) Bailey filed a response to the State’s objection.
(R. 608)

On October 6, 2014, the trial judge considered the petition. (R. 1340)
Assistant State’s Attorney Colleen Griffin was present, but Bailey was not. (R.
1340) Griffin outlined her objections to Bailey’s motion reiterating her arguments
from the written objection. When Griffin commented about Bailey’s failure to
show cause and prejudice, the judge stated, “I like that his claim is that he was
under the impression that his request for declaratory judgment would be in his
favor.” Griffin replied, “That’s, I think, his cause,” and the judge then dismissed
the petition. (R. 1341) Notice of appeal was timely filed on October 27, 2014.
(R. 1340; C. 626)

On appeal, Bailey argued, inter alia, that the trial court erred in allowing
the State to respond to his motion for leave to file a successive post-conviction
petition. The Appellate Court affirmed the dismissal in a unpublished order.
People v. Bailey, No. 3-14-0847 (September 29, 2016) (Bailey II). The Appellate
Court relied heavily on its earlier decision in People v. Bailey, 2016 IL App (3d)
140207, which involved Bailey’s convictions in another Will County case. (Bailey

I). This Court granted leave to appeal on January 25, 2017.

4-
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ARGUMENT

The post-conviction statute does not permit the prosecution to

participate in the trial court’s analysis of a petitioner’s motion for

leave to file a successive post-conviction petition.

Dennis Bailey filed a motion for leave to file a successive post-conviction
petition. (C. 559; 594) The State filed a written objection. (C. 601) Priortoruling
on the motion, the trial judge discussed the contents of the motion with the
prosecutor and listened to the prosecutor’s argument asking the motion to be denied.
(R.1340-1) Thejudge then denied Bailey leave to file his successive post-conviction
petition. (R. 1341)

The Post-Conviction Hearing Act (PCHA) does not expressly allow the
prosecution to participate in the proceedings where the trial judge determines
whether or not to grant a petitioner leave to file a successive petition. Despite
this, the Appellate Court found no error here, where the prosecution aided the
trial court in deciding to deny Dennis Bailey leave to file his successive petition.
Peoplev. Bailey, No. 2-14-0847 (September 29, 2016)(unpublished order pursuant
to Supreme Court Rule 23) (Bailey II) (relying on People v. Bailey, 2016 1L App
(3d) 140207 (Bailey 1)).

This is an issue of first impression for this Court and this Court should
find that the participation of the prosecutor at this initial stage of the proceedings
was in error, as the PCHA does not authorize any such participation.

Denial of leave to file a successive post-conviction petition is reviewed de
novo. Peoplev. Love, 2013 IL App (2d) 120600, §27. A circuit court’s compliance

with statutory procedure is also reviewed de novo. People v. Barber, 381 I11. App.

3d 558, 559 (3d Dist. 2008).

-5-
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The PCHA proscribes the process for litigating post-conviction petitions.
725 ILCS 5/122-1 (2014). Although the PCHA contemplates the filing of only one
petition without leave of court, the bar against successive proceedings will be relaxed
when the petitioner can either: 1) establish “cause and prejudice” for failing to
raise the claim earlier; or 2) demonstrate a “miscarriage of justice” —1i.e., show
his “actual innocence.” People v. Edwards, 20121L 111711 (2012), §922-23; 725
ILCS 5/122-1(f).

Nothing in the plain language of the PCHA, 725 ILCS 5/122-1, including
section 122-1(f) (governing successive petitions) and 725 ILCS 5/122-2.1 (governing
dismissal orders and the docketing of post-conviction petitions), permits the State
to file any pleadings before the second stage of post-conviction proceedings. Section
122-5 of the PCHA requires the State to file a responsive pleading but only during
the second stage of the proceedings after the circuit court has docketed the petition
for further consideration and appointed counsel to assist the petitioner. 725 ILCS
5/122-5 (2014). Before that point, the circuit court must consider the petition
independently, without any input from either side. People v. Gaultney, 174 I11.
2d 410, 418-20 (1996). (the State’s filing of a motion to dismiss during the first
stage of proceedings is premature and improper under the Act, because section
122-2.1 does not authorize any action from the State at the first stage).

Generally, post-conviction proceedings are divided into three distinct stages.
Gaultney, 174111. 2d at 418. Atthe first stage, §122-1(a) allows a prisoner to initiate
a post-conviction proceeding by filing a petition asserting a substantial denial
of his constitutional rights. 725 ILCS 5/122-1(a) (2014). After a petition is filed,

the circuit court must determine, within a 90-day period, whether the petitioner

-6-
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has stated the gist of a constitutional claim. 725 ILCS 5/122-2.1 (2014)
Significantly, §122-2.1(c) provides:

In considering a petition pursuant to this Section, the

court may examine the court file of the proceeding in

which the petitioner was convicted, any action taken

by an appellate court in such proceeding and any

transcripts of such proceeding.
Thus, at this first stage, where the circuit court determines whether a petition
1s frivolous or patently without merit, the PCHA does not permit any further
pleadings from the defendant or any responsive pleadings from the State. Gauliney,
174111. 2d at 418. Instead, the circuit court must consider the petition indep;:ndently,
withoutinput from either side. Unless the court dismisses the petition pursuant
to §122-2.1, it is docketed for further consideration. Gaultney, 174 I11. 2d at 418.

The State’s filing of a motion to dismiss during the first stage of proceedings
1s premature and improper under the PCHA because §122-2.1 does not authorize
any action from the State at the first stage. Gaultney, 174 I11. 2d at 420.

The reasoning underpinning Gaultney should also apply here. Although
section 122-1(f) does not expressly prohibit the State from responding to a
defendant’s motion for leave to file a successive petition, neither does it allow the
State to file a response to a petitioner’s motion. Had the legislature wanted the
State to be allowed to file such a response, it would have expressly said so, as
it did in section 122-5, which explicitly allows for the State to file a motion to dismiss.
When section 122-1(f) is considered with the other sections of the PCHA, it allows
the State to participate in post-conviction proceedings only at the second stage,

when the petitioner is represented by counsel. Gaultney, 174 I11. 2d at 419-20.

Atthat point, the State can either file an answer to the petition or move to dismiss

7.
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it. 725 ILCS 5/122-5.

If the legislature intended the State to participate at any point before then,
it would have inserted such language into section 122-1(f). See People v. Smith,
2014 IL 115946, 430 (when “language is included in one section of a statute but
omitted in another section of the same statute, we presume the legislature acted
intentionally and purposely in the inclusion or exclusion”), citing Edwards, 2012
IL 111711, 99 26-27. Before the second stage, the trial court alone evaluates
the pro se petitioner’s pleadings. See Smith, 2014 IL 115946, §35.

This issue has been addressed in the appellate court. In People v. Welch,
392 I11. App. 3d 948, 955 (3d Dist. 2009), the reviewing court held that the circuit
court had not erred by considering the State’s objection when it denied leave to
file a successive petition because the petitioner was represented by counsel who
argued the motion before it was denied. Welch found no error, noting that it had
found no authority prohibiting the State’s input on successive petitions, and that
both parties had participated in argument regarding whether leave should be
granted. Welch, 392 I11. App. 3d at 955.

This case 1s readily distinguishable from Welch. Unlike the petitioner in
Welch, Bailey was never given the benefit of counsel either before or after the
State made its objection. And in Welch, defense counsel not only argued against
the State’s objection, but also filed the initial motion seeking leave to file. Welch,
392 I1l. App. 3d at 951. Welch thus provides no support for the circuit court’s
actions on the pro se petition here.

In People v. Crenshaw, 2015 IL App (4th) 131035, 933, the Court relied

on Welch to affirm the denial of a motion for leave to file a successive petition,

.8-
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finding that the State’s participation in the motion-seeking-leave stage promotes
finality of judgment and is “consistent with the general principle that only one
post-conviction petition may be filed.” 2015 IL App (4th) 131035, Y33. However,
because of its reliance on Welch, distinguished above, Crenshaw should not be
followed.

This Court also has given some guidance on thisissue. In Peoplev. Smith,
2014 1L 115946, this Court affirmed the principle announced in People v. Edwards,
20121L 111711, 9 29, that a petitioner must obtain leave to file a successive petition,
as Illinois disfavors successive petitions. Smith, 2014 IL 115946, 31. Smith
went on to note that, when seeking leave, the petitioner must establish cause
and prejudice and provide sufficient facts and documentation so that the circuit
court may rely solely on the petitioner’s pleadings when deciding whether leave
to file should be granted. Smith, 201411115946, §932-34. Smith concluded that
“leave of court to file a successive post-conviction petition should be denied when
1tis clear, from a review of the successive petition and the documentation submitted
by the petitioner, that the claims alleged by the petitioner fail as a matter of law
or where the successive petition with supporting documentation is insufficient
to justify further proceedings.” 2014 IL 115946, Y35, (emphasis added) citing
People v. Pitsonbarger, 205 I11. 2d 444, 463 (2002)(“a petitioner must establish
cause and prejudice as to each individual claim asserted in a successive petition”);
Peoplev. Tidwell, 236111.2d 150, 161 (2010)(a defendant seeking leave to institute
a successive postconviction “must submit enough in the way of documentation
to allow a circuit court to make that determination”); and Edwards, 201211, 111711,

9 24 (“leave of court should be denied only where it is clear, from a review of the

0.
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successive petition and the documentation provided by the petitioner” that the
petitioner's claims fail as a matter of law).

Taken to their logical conclusion, Smith, Tidwell, and Edwards show that
the State’s input at this “pre-proceedings” stage, when considering a petition for
leave to file a successive petition, should not be permitted. This Court, in People
v. Wrice, 2012 11, 111860, 487, concluded that, upon remand from the denial of
a petition for leave to file a successive post-conviction petition, the case would
proceed at stage two and with the appointment of counsel. At that stage, it would
be appropriate for the State to have the opportunity to file its responsive pleadings,
but not before then. Because the State should not be allowed to have any input
at the “pre-proceeding,” it was improper for the State to file its motion to dismiss,
in this case and for the trial judge to consider the State’s motion.

The trial judge addressed Bailey’s motion and the prosecutor detailed her
objections to the motion at length. (R. 1341) In response to the prosecutor’s
argument that Bailey failed to show cause and prejudice, the judge responded,
“I like that his claim is that he was under the impression that his request for
declaratory judgment would be in hisfavor.” (R. 1341) When the prosecutor stated,
“That’s, I think, his cause,” the judge replied that the petition would be dismissed.
(R. 1342) This interplay between the judge and the prosecutor shows that the
judge considered the prosecutor’s arguments before reaching his decision. It
therefore cannot be said that the record gives “no indication that the trial judge
... relied on the [State’s] motion.” See Gaultney, 174 I1l. 2d at 420.

Further, the trial judge in this case not only allowed the State to participate

in the discussion, but also engaged with the prosecutor in belittling the nature

-10-
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of Bailey’s cause and prejudice argument, when neither the defendant nor his
attorney was present to defend him. These actions were contrary to the legislative
intent of the statute.

In her dissent in Bailey I — which addressed the same issue being raised
here — Justice McDade stated that “the cause and prejudice test for a successive
petition is the effective substitute for and procedural equivalent of the first-stage
assessment of whether the initial petition is frivolous and patently without merit.”
People v. Bailey, 2016 IL App (3d) 140207, Y53 (Emphasis in original). Thus, the
State should not have any input in the judge’s decision on whether the cause or
prejudice test has been met, just as the State can have no input on whether a
petition is frivolous or patently without merit.

Additionally, the leave-to-file stage is a pleading stage, and not a proving
stage. Smith, 2014 IL 115946, 35. Thus, all well-pled facts in the successive
petition and supporting affidavits must be taken as true. People v. Pitsonbarger,
205 I11. 2d 444, 467 (2002). In this way, the leave-to-file stage is comparable to
the first stage of an initial petition, which is also a pleading stage, and in which
the State may not participate in the judge’s decision regarding the merits of the
petition. People v. Coleman, 183 I11. 2d 366, 379 (1998). For both successive petitions
at the leave-to-file stage and first petitions, the trial court —not the State — must

be the exclusive gatekeeper.

-11-
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CONCLUSION
For the foregoing reasons, Dennis Bailey, petitioner-appellant, respectfully
requests that this Court reverse the lower court’s decision and remand for further
proceedings before a different judge to determine whether Bailey should be granted

leave to file his successive post-conviction petition.

Respectfully submitted,

THOMAS A. LILIEN
Deputy Defender

JESSICA WYNNE ARIZO

Assistant Appellate Defender

Office of the State Appellate Defender
Second Judicial District
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STATE OF ILLINOIS
3-14-0847 oo

People v. Dennis Bailey

APPELLATE COURT THIRD DISTRICT
OTTAWA

o At a term of the Appellate Court, begun and held at Ottawa, on the
A 1“ Day of January in the year of our Lord Two thousand sixfeen, within and

for the Third District of Illinois: -

Present -
- HONORABLE MARY K. O’'BRIEN, Presiding Justice

'HONORABLE WILLIAM E. HOLDRIDGE, Justice

HONORABLE ROBERT L. CARTER, Justice X
~ HONORABLE DANIEL L. SCHMIDT, Justice X

' HONORABLE VICKIR. WRIGHT, Justice X
: HOﬁbﬁABLE TOM M. LYTTON, Justice -
'ﬁONdR’KBLE MARY W. McDADE, Justice
| BARBARA TRUMBO, Clerk

- BE IT REMEMBERED, that afterwards on

R _ Summary _
September 29, 2016 the order of the Court was filed in the Clerk's

Office of said Court, in the words and figures following viz:
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No. 3-14-0847

- Summary Order filed September 29, 2016

IN THE
APPELLATE COURT OF ILLINOIS

THIRD DISTRICT
2016
THE PEOPLE OF THE STATE OF ) Appeal from the Circuit Court
ILLINOIS o ) of the 12th Judicial Circuit,
) Will County, Illinois,
Plaxntxﬁ‘-Appellee, ) .
A . ) Circuit No. 04-CF-1066
- DENNIS BAILEY, ) Honorable
' - )  Edward A. Burmila, Jr.,
- Defendant-Appellant. ) _ Judge, Presiding.

JUSTICE SCHMIDT delivered the judgment of the court.
. Justices Carter and Wright concurred in the judgment.

’ : SUMMARY ORDER

A Aj jury convxcted defendant Dennis Bailey, of residential burglary (720 ILCS 5/19-3(a) B
(West 2004)) and dlsarmmg a peace officer (720 ILCS 5/31-1(&) (West 2004)). The tnal court
sentenced him to concurrent terms of 24 years’ 1mpnsonment in the Department of Corrections.

Defendant appealed, arguing that the trial court erred in allowmg h1m to proceed pro se at trial as’

he dld not voluntanly and unequivocally waive his right to counsel and that he should have been

~ allowed a continuance once he elected to represent himself. People v. Bailey, No. 3-06-0139

(2008) (unpublished order under Supreme Court‘ Rule 23). This court affirmed defendant’s

convictions and sentence. /d.

12F SUBMITTED - 1799923689 - JESSICAARIZO - 02/28/2017 12:31:53 PM DOCUMENT ACCEPII? ON: 02/28/2017 12:40:56 PM



121450

| Defehdant filed a pdstconviction petition, which the trial court dismissed, and defendant’
appea!ed; This court granted the motk»m-to withdraw as counsel filed by the Office of the State
| Appellate Defende_r and afﬁrmed the‘dismis‘.sial Aof defendant’s postconviction pctiﬁdn. People v.
Bailey, No. 3'—09-0706 (2011) (unpublished order undef Supreme Court Rule 23).
| .‘ Deféndant then filed a motion for leave to file a s;.l'ccessiv‘e postconviction petition, which |
" is the subjéc’t of this appeal, argﬁing: (1) he wés actually innocent, as a witness would state that-
someone let him into the apartment that vhe was convicted of burglarizing; (2) newly discovered :
’Vevidence in the form of medical vrecofds contradict the evidence that he was ﬁapable of disarmin‘g
a peace officer; (3) the coﬁrt should have required an examination to detérmine if defendanf was
fit to reprcsént himself; (4) his right to a speedy triai was violated; (5) his initial trial cbunsel was
_ineffective for “bmposely sabotag'[‘ing]‘. his pleaébargaix_l deél’;; (6) the ﬁial court ébuéed its
' discretion' in initially refusing to allow trial counsel to withdraw; and (7) the trial court erred in
| refusing to acknowledge defendant’s pretrial motion to dismiss indictment. |
'The State' filéd an oi)jection to dgfendant’s motion for lea\}e to file a successive .
Jpostconviction petitioﬁ arguing that all of defendant’s c!aixﬁs could have been or were raised on
direct appeal and that'defendani did not meet the caﬁse and p'rejﬁdice test because he alleged no
facts to demonstrate why he did not raise his claims before.'See People v. Owens, 1‘29'111. 2d
303, 317 (1989); Pebple V. 'Pitsonbarger, 205 Iil. 2d 444, 459 (2002). Further, the State said that
- defendant failed to allege any facts to support the assertion that he was actually innocent.
Defehdant fileda response, arguing that he was under the impression that his pending petition for
deélaratory judgment in a civil case against the judge would have been decided in his favor and

then the court would have turned over documents to support his newly discovered evidence

claims.
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Thé court held a hearing on defendant’s motion. The State was present, i)ut defendént
was not. The S‘iate orally argued against the motion. The court then said, “I like that his claim is -

| that he was under the impression that his request for declaratory judgment would be in his

favor.” To which the State said, “That’s, I think, his cause.” The court then deniéd the motion.
On aj;pea!, defendant argues solely that the State should not have been permitted to
respond to his motion for leave to file a successive po'sfconviction petition. He does not argue the

_ merits of his successive postconviction petition.

Defendant raised this same issue m a different case decided‘by this coﬁrt. People v,
Béiiey, 2016 IL Ap§ (33) 140207 (hereinafter Bailey I). In Bailey 1, defendant filed a moﬁon'for
leave toﬁlé a successive postconviction petition. /d.  15. At a hearing at which defehdant was.
nbt present, the trial cduﬁ addressed defendant’s motion and the Stafe responded orally to 'the‘
motion, arguing that all thé allegatibn\é could have been or ‘were raised previouSIy or 'lé;cked
merit. d.  16. The trial oourt agreed with th; State and denied the motion. /4. On appeal, we
held that the State could respond to*,motiéns to file successive pos‘téonvic.ﬁon petitions. Jd. ‘1[ 22. .
' Wé stated’that the general rule is that parties are allowed to respond to motions filed by the
opposing party (People v. Shellstrom, 345 1l App. 3d 175, 179 (2003)), and that, therefore, in
order to deviate from that rule, the Post-Conviction Hearing Act (Act) (725 ILCS 5/122-1 et seq.
(West 201.2))A would have to create an éxCéption prohibiting the Sﬁte ﬁ'om‘responding to a
defendant’s moﬁkm for leave to file a successive petition. .Bailey, 2016 IL App (3d) '1‘40207,: 9 20.
We then looked at section 122-1(f) of the Act and determined ﬁthat it did not prohibit input from
ﬁe State, ﬁnding. further support in People v 'Welch, 392 IIl. App. 3d 948, 955 (2009), and
People v. Crenshaw, 2015 1L App (4ﬂ1) 131035, § 33. Bailey, 2016 IL App (3d) 140207, 9 22.

” Lastly, we distinguished People v. Gaultney, 174 1l1. 2d 410 (1996), People v. Smith, 2014 IL

3
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115946, and the proposed legislation to amend section 122-1(f) of the Act, all of which
- defendant relies upon here. Bailey, 2016 IL App (3d) 140207, 1§ 24-27 |
" This case is essent:al]y the same as Bailey 1. Here, defendant filed a motion to file a
“successive postconviction petition. The State filed a written objectxon to WhICh defendant had
the oppo;‘tumty to respond- in ertmgT The State then orally supported its obJecnon in court
withodt defendant present. Like Bai'ley 1, we hold that there is nothing in -the.Act' or in
defendant’s cited case law to prohibit the State from respondmg to defendant s motion. See -
' id 792027, | |
F or the foregomg reasons, we aﬁﬁnn the judgment of the cn'cuxt court of will County.
Tlus decision is issued in aceordance w1th Illmo:s Supreme Court Rule 23(e)(2) (eff July 1,
2011). '

~ Affirmed.
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STATE OF ILLINOIS, - )
' APPELLATE-COURT, ) ss.
THIRD DISTRICT )

As Clerk of the Appellate Couﬂ in and for saxd Third District
of the State of Illmons and keeper of the Records and Seal thereof, I do hereby certify -
that the foregoing is a true, full and complete copy of the order of the said Appellate

- Court in the above—entltled cause, now of record in this office.

5

In Testimony Whereof, I hereunto set my hand and affix the
* seal of said Appellate Court at Ottawa, this 29th day of
September in the year of our Lord two thousand sixteen.

Clerk of the Appellate Court -
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C0000626
NOTICE OF APPEAL
APPEAL TAKEN FROM THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT IN
WILL COUNTY, ILLINOIS
APPEAL TAKEN TO THE APPELLATE COURT, THIRD JUDICIAL DISTRICT, ILLINOIS
The People of the State of Ilinoss
Plaintuffs-Appellees,
VG Case No 04CF1066
DENNIS L BAILEY (B-44818)
Defendant-Appellant

[:] Joming Prior Appeal / m Separate Appeal / D Cross Appeal
(Mark One )

An appeal 1s taken from the Order of Judgment described below

(1)  Court to which appeal is taken 1s the Appellate Court

(2)  Name of Appellant and address to which notices shall be sent
NAME DENNISL BAILEY (8-44818)

&)

=
<
ADDRESS MENARD CORRECTIONAL CENTER P O BOX 1000 MENARD iL 62250

Name and address of Appellant’s Attorney on appeal

= ;

P - -

: NV.O ‘ ‘

NAME Peter A Carusona, Deputy Defender VRN

Office of the State Appellate Defender o3 Ty

Third Judicial District
770 E EtnaRd
Ofttawa, Ihinois 61350

If Appellant 1s mdigent and has no attorney, does he/she want one apponted?
)

Date of Judgment or Order JANUARY 5, 2005
(a) Sentencing Date _FEBRUARY 8, 2006

(b) Motion for New Trial _AMENDED MOTION FOR NEW TRIAL DENIED 2-8-08
(c) Motion to Vacate Guilty Plea
(d) Other
(§) Offense of which convicted
CT 1-RESIDENTIAL BURLARY, CLASS 1 & CT 2-DISARMING A PEACE OFFICER, CLASS 2
) Sentence
24 YEARS 1DOC
(7)  [fappeal 1s not from a conviction, nature of order appealed from
(8) Ifthe appeal 15 from a judgment of a circuit court holding unconstitutional a statute of the

Umited States or of this state, a copy of the court’s findings made in compliance with

Rule 18 shall be appended to the notice of appeal

(Signed) @" y ’ :E i& / \'IJQ
{May be signed by appellant, attorney, or clerk of circuit court )
cc State’s Attorney
Attorney General

PAMELA J McGUIRE
Clerk of the Circuit Court

NOAPL

1028.14 11 09 41 WCCH
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