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STATEMENT OF THE CASE

Introduction

The parties were married on November 7, 1992 and had five children, three of
which were not emancipated at the time of the dissolution being entered. At the time the
dissolution was entered, Mark was 56 years old, working as a civil engineer for William
Tao & Associates. The parties stipulated in court that Mark had received approximately
$614,000.00 in inheritance from his mother, and that same should be awarded to him as his
non-marital property. Sandra then filed a Motion to Reconsider dated November 21, 2016,
requesting that she be awarded a portion of the inheritance for child support and
maintenance. In its Amended Judgment and Rulings entered on December 18, 2017, and
Second Amended Judgment and Rulings entered on December 28, 2017, the Court ordered
only that “the dividends from his inheritance shall be considered and added to his monthly
income for maintenance and child support purposes.” On March 28, 2018, prior to the final
ruling on the Motions to Reconsider, Mark petitioned the Court to reduce his child support
and maintenance based on a reduction in his income, At the hearing on Mark’s Motion to
Modify, he testified that he was “required” to take the IRA distributions as mandatory
required minimum distributions, It is Mark’s position that these withdrawals should not
constitute income. On September 5, 2018, the trial court entered an Order declining to
include Mark’s inherited mandatory retirement income when calculating maintenance and
child support. Sandra then filed an appeal with the Fifth District that, after argument, was
dismissed by the Appellate Court since it was not a final order. The trial Court then entered
an order certifying for appeal, pursuant to Supreme Court Rule 308, the following question:

“Whether inherited mandatory retirement distributions are income for purposes of child
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support and maintenance calculations.” Sandra filed her Application for Leave to Appeal
pursuant to Rule 308 on March 18, 2020, and on June 2, 2020, the Fifth District granted
the Application. The Fifth District, in their decision filed Novembgr 30, 2020, amended
the certified question to state as follows: “Whether mandatory distributions or withdrawals
taken from an inherited individual retirement account (IRA) containing money that has
never been imputed against the recipient for the purposes of maintenance and child support
calculations constitute ‘income’ under 750 ILCS 5/504(b-3)(West 2018) and 750 IL.CS
5/505(a)(3)(West 2018).” The Fifth District answered the question in the affirmative and
Mark filed his Petition for Leave to Appeal to the Supreme Court, which was subsequently
allowed, The issue before the Court is whether or not mandatory retirement withdrawals

constitute income for child support and maintenance purposes.
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ISSUE PRESENTED

Whether or Not Mandatory Retirement Withdrawals or Distributions are Income
for Purposes of Calculating Child Support and Maintenance, as a conflict of laws exist

between the First, Second, Third, Fourth (and Now Fifth) Districts.
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JURISDICTION

Jurisdiction is conferred upon this court pursuant to Supreme Court Rule 315,
which provides for appeals from the Appellate Court to the Illinois Supreme Court if the

Petition for Leave to Appeal is Allowed.
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STANDARD OF REVIEW

The standard of review for the issue on appeal is de novo. In re Marriage of

McGrath, 2012 11 112792 at § 10, 970 N.E.2d 12 (2012).
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STATEMENT OF FACTS

On August 12, 2014, Sandra filed her Petition for Judgment of Dissolution against
Mark. C-14. On October 11, 2016, the trial Court entered a Judgment of Dissolution of
Marriage in case number 14-D-637 in St. Clair County, lllinois, C-376. The parties were
married on November 7, 1992 and had five children, three of which were not emancipated
at the time of the dissolution being entered. C-377. Atthe time the dissolution was entered,
Mark was 56 years old, working as a civil engineer for William Tao & Associates, and
earning $105,169.00 per year. C-382. Mark’s gross monthly income at the time was
approximately $8,800.00 per month from his employment in addition to dividends of
$462.33 from his various investment accounts. C-382. The parties stipulated in court that
Mark had received approximately $614,000.00 in inheritance from his mother, and that
same should be awarded to him as his non-marital property. C-384. Sandra then filed a
Motion to Reconsider dated November 21, 2016, requesting that she be awarded a portion
of the inheritance for child support and maintenance. C-417. In its Amended Judgment
and Rulings entered on December 18, 2017, and Second Amended Judgment and Rulings
entered on December 28, 2017, the Court ordered only that “the dividends from his
inheritance shall be considered and added to his monthly income for maintenance and child
support purposes.” C-505, C-512, These rulings were not appealed.
On March 28, 2018, prior to the final ruling on the Motions to Reconsider, Mark petitioned
the Court to reduce his child support and maintenance based on a reduction in his income.
C-427. On page two (2) of Mark’s Financial Affidavit prepared on March 21, 2018, he
claimed that his income was approximately $7,800.00 per month from employment, $1.67

per month from interest, $743.92 per month from dividends, and $894.25 per month from
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his mandatory withdrawals from his inherited IRA’s. E-62, E-63. At the hearing on Mark’s
Motion to Modify, he testified that he was “required” to take the IRA distributions as
mandatory required minimum distributions, and that those funds were being transferred
from his mom’s account to “another non-marital account...it’s immediately transferred to
a retirement account that I’ve established, non-marital.” Mark testified that he receives the
withdrawals from the account he inherited from his mother, as he is required to do, and
- transfers them into another non-marital account that does not require the mandatory
withdrawals. R.21, It is Mark’s position that these withdrawals should not constitute
income. On September 5, 2018, the trial court entered an Order declining to include Mark’s
inherited mandatory retirement income when calculating maintenance and child support.
A-44. Sandra then filed an appeal with the Fifth District that, after argument, was
dismissed by the Appellate Court since it was not a final order. The trial Court then entered
an order certifying for appeal, pursuant to Supreme Court Rule 308, the following question:
“Whether inherited mandatory retirement distributions are income for purposes of child
support and maintenance calculations.” A-45. Sandra filed her Application to for Leave to
Appeal pursuant to Rule 308 on March 18, 2020, and on June 2, 2020, the Fifth District
granted the Application. A-46, A-50. The Fifth District, in their decision filed November
30, 2020, amended the certified question to state as follows: “Whether mandatory
distributions or withdrawals taken from an inherited individual retirement account (IRA)
containing money that has never been imputed against the recipient for the purposes of
maintenance and child support calculations constitute ‘income’ under 750 ILCS 5/504(b-

3)(West 2018) and 750 ILCS 5/505(a)(3)(West 2018).” A-2, The Fifth District answered
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the question in the affirmative, which prompted this Petition for Leave to Appeal to the

Supreme Court, which was subsequently allowed.
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ARGUMENT

I. WHETHER OR NOT MANDATORY RETIREMENT WITHDRAWLS OR
DISTRIBUTIONS ARE INCOME FOR PURPOSES OF CALCULATING CHILD
SUPPORT AND MAINTENANCE, AS A CONFLICT OF LAWS EXIST
BETWEEN THE FIRST, SECOND, THIRD, FOURTH, AND NOW FIFTH
DISTRICTS.

As the Fifth District stated in their decision on this case filed November 30, 2020,
“[t]he issue of whether or not IRA distributions or withdrawals constitute “income” as it
relates to child support and maintenance payments is currently unsettled in Illinois.” A-6
9 13. The Fifth District went on to state that “While a number of appellate court cases
have addressed the specific issue of IRA distributions in the context of child support and
maintenance payments, our Illinois Supreme Court has not.” A-7 § 14. There appears to
be a clear split between the districts as to whether or not IRA distributions are to be
considered income, However, the courts have made it clear that whether or not the
money is taxable pursuant to the Internal Revenue Code is irrelevant to determining
income. The Illinois Supreme Court stated that “a variety of payments will qualify as
‘income’ for purposes of section 505(a)(3) of the Act that would not be taxable as income
under the Internal Revenue Code. As our appellate court has recognized, however, the
Internal Revenue Code is designed to achieve different purposes than our state’s child
support provisions...it does not govern the determination of what constitutes ‘income’
under the statutory child support guidelines enacted by the General Assembly.” In re
Marriage of Rogers, 213 111.2d 129 at 137, 820 N.E.2d 386, 289 Ill.Dec. 610 (2004). “As
the word itself suggests, ‘income’ is simply ‘something that comes in as an increment or

addition***: a gain or recurrent benefit that is usu[ually] measured in money***: the

value of goods and services received by an individual in a given period of time.” ” Id, at
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136-137 (quoting Webster’s Third New International Dictionary 1143 (1986)) “It has
likewise been defined as ‘[t]he money or other form of payment that one receives,
usu[ually] periodically, from employment, business, investments, royalties, gifts and the
like.” Id. at 137 (quoting Black’s Law Dictionary 778 (8™ ed. 2004)).

The 2™ District stated that “[i]n reviewing the circuit court interpretation of the
Act, we adhere to well settled principles of statutory construction. Our primary objective
is to determine and give effect to the intent of the legislature...The best indicator of
legislative intent is the language of the statute and we must give that language its plain
and ordinary meaning.” In re Marriage of Lindman, 356 Il App.3d 462 at 465-466, 824
N.E.2d 1219 (2™ Dist. 2005). The Second District, in holding that IRA disbursements
were income, went on to state that, “Illinois courts have concluded that, for purposes of
calculating child support, net income includes such items as a lump-sum worker’s
compensation award [citation omitted], a military allowance [citation omitted], an
employees deferred compensation [citation omitted], and even the proceeds from a
firefighter’s pension... We see no reason to distinguish IRA disbursements from these
items.” Id. at 466. However, mandatory IRA disbursements are clearly distinguishable
from the list provided in Lindman. These disbursements are required whether you have
gained money or lost money in your IRA. To say that they are income would be to
completely ignore the fact that the IRA values fluctuate on a daily basis. An individual is
required to take a set amount from the IRA for Federal Tax purposes, under certain
circumstances, and this would completely ignore the actual value of the IRA, which

could ultimately increase or decrease daily.

10
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The Fourth District, after quoting language from In re Marriage of Lindman out
of the Second District, reasoned as follows:

“It would appear from the above quote that the Second District would find that

any IRA disbursement would constitute income. We disagree and do not find

Rogers supports this proposition. The Second District’s decision does not

adequately take into account that IRAs are ordinarily self-funded by the

individual possessing the retirement account. Except for the tax benefits a person
gets from an IRA and the penalties he or she will incur if he or she withdraws the
money early, an IRA basically is no different than a savings account, although the
risks may differ, The money the individual places in an IRA already belongs to
the individual. When an individual withdraws money he placed into an IRA, he
does not gain anything as the money was already his. Therefore, it is not a gain
and not income, The only portion of the IRA that would constitute a gain for the
individual would be the interest and/or appreciation earning from the IRA.” Inre

Marriage of O’Daniel, 382 Il App.3d 845 at 850, 889 N.E.2d 254 (4™ Dist.

2008).

In 2012, the Supreme Court was faced with deciding whether or not withdrawals
from a savings account constituted income for child support purposes. The trial court
found that the withdrawals were income stating that, “it believed that its decision was
supported by two appellate court cases, In re Marriage of Lindman...which held that IRA
disbursements could be included in the calculation of net income under section 505 of the
Act.” Inre Marriage of McGrath, supra, at 6. Mark appealed the decision and argued
that, “it was error for the circuit court to include money he withdraws from his savings
account in its calculation of his net income, Respondent relied on I re Marriage of
O’Daniel, [citation omitted], in which the Fourth District rejected the holdings of the
cases that the trial court relied on and held that the money withdrawn from an IRA is not
income. The Appellate Court held that it did not need to resolve the conflict in the
appellate court over whether IRA withdrawals can be considered income under section

505(a) because this case does not involve an IRA.” Id at § 7. The Appellate Court

affirmed the trial court’s decision, stating that “the money respondent withdraws from his

11
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savings account was properly included in the circuit court’s calculation of ‘net income’
because the statute’s definition of ‘net income’ is expansive: ‘the total of all income from
all sources...an unemployed parent who lives off regularly liquidated assets is not
absolved of his child support obligation.” Id at § 8. The Illinois Supreme Court then
allowed Mark’s petition for leave to appeal the Appellate Court’s ruling. The Illinois
Supreme Court, after laying out the factors for deviation contained within 750 ILCS
5/505, stated that “Where the trial court erred, however, was in its initial calculation of
respondent’s net income, because it included amounts that respondent regularly
withdraws from his savings account,” Id at 4 13. The Illinois Supreme Court, in holding
that withdrawals from a savings account were not income, stated that, “[t}he money in the
account already belongs to the account’s owner, and simply withdrawing it does not
represent a gain or benefit to the owner. The money is not coming in as an increment or
addition, and the account owner is not ‘receiving’ the money because it already belongs
to him.” Id at § 14, “[FJor it is the term ‘income’ itself that excludes respondent’s
savings account withdrawals. The appellate court should not have been looking for
savings account withdrawals in the statutory deductions from income, because those
withdrawals were not income in the first place,” Id atq 15. “The trial and appellate
courts were rightly concerned that the amount generated by respondent’s actual net
income was inadequate, particularly when the evidence showed that respondent had
considerable assets and was withdrawing over $8,000 from his savings account every
month, The Act, however, specifically provides for what to do in such a situation. If

application of the guidelines generates an amount that the court considers inappropriate,

12
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then the court should make a specific finding to that effect and adjust the amount
accordingly.” Id at  16.

Black’s Law Dictionary defines income as “money or other form of payment that
one receives, usu[ally] periodically, from employment, business, investments, royalties,
gifts, and the like.” Black’s Law Dictionary (11" ed. 2019). In regards to maintenance,
“the term ‘gross income’ means all income from all sources...” 750 ILCS 5/504(b-3). In
regards to child support, gross income “means the total of all income from all sources...”
750 ILCS 5/505(3)(A). The Supreme Court stated that income “includes gains and
benefits that enhance a noncustodial parent’s wealth and facilitate that parent’s ability to
support a child or children.” In re Marriage of Mayfield, 2013 IL 114655, § 16. Although
the word investments is listed in the Black’s Law Dictionary definition of income, it is
misleading because it may or may not constitute a gain at all. In fact, you could take an
IRA withdrawal at a time where the account principal is lower than the initial investment
due to market losses. This obviously would not be a withdrawal that increases an
individual’s wealth, but it would essentially become the case if the Fifth District ruling in
this case is not overturned.

There is a case out of the Third District, In re Marriage of Kuper, which also
refers to withdrawals from an IRA, The trial court used the expenses of the individual to
calculate his net income since he had a small income and substantial assets. The Third
District, in affirming this issue, stated that “[t]he trial court expressly stated it did not
consider LaVern’s withdrawals as additional income and rejected Rita’s argument that
LaVern’s income was $181,812, which represented all the withdrawals he took from his

various investment accounts. The trial court relied on the inheritances LaVern received

13
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and the financial opportunities those assets provided him in calculating his income, We
find it did not abuse its discretion in determining L.aVern’s monthly income to be
$14,114.15” In re Marriage of Kuper, 2019 IL App (3d) 180094 at 4 25, 125 N.E.3d 568
(3" Dist. 2019). This is consistent with the ruling in In re Marriage of Mcgrath which
found that the court can look at the assets of an individual in order to determine if there
should be a deviation from the statutory guidelines.

There are two additional cases, that further support the conflict between the courts
in this area of law. The Second District in, In re Marriage of Verhines and Hickey, 2018
IL App (2d) 171034 (2018), the court stated that “[w]e are not convinced that Lindman
and O’Daniel are in absolute conflict. Lindman stated that IRA withdrawals are income,
after subtracting for “double counting.”...O’Daniel stated that IRA withdrawals are not
income, except for that portion representing interest and appreciation.” Based on this
analysis, the Second District stated “[t]hus, both Lindman and O’Daniel allow for the
possibility that a portion of the IRA withdrawals would constitute income.” In re
Marriage of Verhines and Hickey, supra, at § 65, This comparison is simply not
accurate. The Second District went on to state that a portion of the withdrawal could
potentially be found to be income and then stated that, “[e]ven if the $400,000.00 cannot
be categorized as income, we still must consider whether the statutory factors
unquestionably warrant an upward deviation from the guideline amount.” Id. at § 101. It
appears as if the Second District did not want to overrule their prior decision in Lindman,
but also felt the need to acknowledge that the IRA withdrawals could be considered when
determining whether or not to deviate from the statutory amounts, which is consistent

with the Fourth District’s ruling. Additionally, interest would be easy to calculate and

14

SUBMITTED - 13089119 - Dustin Hudson - 4/26/2021 1:08 PM



126802

include as income, however, appreciation could change by the second depending on
maﬂcet fluctuation. It would be essentially impossible to calculate the exact amount of
increase or decrease in an IRA because it constantly changes, usually depending on the
market.

The First District in, In re Marriage of McLauchlan, 2012 TL App (1%) 102114
(2012), stated that “child support cases that hold it proper to include the return of capital
withdrawals from retirement benefits as ‘gross income’ are well founded on the court’s
obligation to protect the best interest of children and public policy determinations that
parents financially support their children. Those interests and public policy
determinations are not applicable in determining a modification of maintenance.” In re
Marriage of McLauchlan, supra, at § 28. The First District went on to state that the “trial
court’s finding that ‘gross income’ includes monies drawn from David’s retirement
benefits when modifying maintenance was improper.” Id. at § 29. The First District
relied on the party’s marital settlement agreement which awarded the retirement account
to the husband. However, this is no different from when the court awards a retirement
account to a specific party following a trial. In either circumstance, it would be a
property division and thus non-modifiable. The First District stated that, “[u]nder such
circumstances neither Illinois case law nor section 504(a) permits the trial court to
consider withdrawals from retirement accounts when deciding whether to modify
maintenance and in setting the amount of a new maintenance award.” Id. The First
District reasoned that, “to do so violates the parties’ original intent when contracting and
represents a modification of the parties’ property settlement agreement rather than a

modification of maintenance provisions of the dissolution judgment based on a

15
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substantial change in circumstances.” Id. The inherited accounts being awarded to Mark
was a property distribution by the trial court. The mandatory withdrawals, under
McLauchlan, would not be included as gross income for purposes of calculating
maintenance. In fact, Sandra stipulated at trial that Mark’s inherited accounts were non-
marital and should be awarded to him. Based on McLauchlan, the funds from the
inherited retirement accounts should not be considered for maintenance purposes.

The court declined to award Sandra any proceeds from Respondent’s inheritance
at the time that the divorce was entered in 2016, Since Respondent’s mother’s death, he
has been forced to take required minimum distributions from the account each year. This
is not a choice that Mark has made, but rather a federal requirement that a specific
amount of funds be withdrawn from the account every year so that they can be taxed,
regardless if the overall value of the account has increased or decreased. Sandra
subsequently chose not to appeal the judgment of dissolution entered October 11, 2016,
the Amended Judgment and Rulings entered December 18, 2017, or the Second Amended
Judgment and Rulings entered December 28, 2017. Since the initial dissolution
proceedings already addressed the inherited IRA’s, confirming that they belonged solely
to Mark, we are left with only the question of whether the mandatory retirement account
withdrawals are income. Whether or not the account was inherited became irrelevant
when it was awarded to Mark in 2016 and was not appealed by Sandra. At that time, it
was confirmed to be the sole property of Mark. It is important to note that the word
‘income’ appears in the definition of ‘gross income’ in the maintenance and child support
statutes, This is extremely important because the Illinois Supreme Court has already

stated, in In re Marriage of McGrath, that money already belonging to an individual is

16
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not income because “the account owner is not ‘receiving’ the money because it already
belongs to him.” In re Marriage of McGrath, supra, at § 14. In the present case, the
money that Mark has in his IRA already belongs to him. It belonged solely to him the
minute that it was awarded to him in the October 11, 2016, Judgment of Dissolution
Marriage, which was never appealed. In the event that it was to be counted as income, it
should have been done in the year that it was received as a lump sum asset. At the point
that it was awarded to him, or prior, Mark could have put it in a savings account, spent it,
and/or cashed it out, all of which would have excluded it from being included in child
support and maintenance calculations. It does not make any sense that the money could
now be included in the maintenance and child support calculations merely because he
decided to invest it to save for his retirement. There is no reason that an individual
should be penalized for setting aside assets for retirement, which public policy would
favor. Additionally, by choosing to invest same, Sandra has received an additional
benefit because we would agree that the dividends and interest, which are earned on the
investments, would be income for child support purposes. In summary, mandatory IRA
withdraws/distributions should not be deemed as income, but used as an asset in
determining whether or not deviation from the statutory calculations is appropriate. An
individual should be granted the freedom to move assets from account to account, by
withdrawing same, without the fear that it is going to affect the amount that he is
obligated to pay in child support and maintenance.

The Fifth District decision states as follows:

“[The Respondent] argues that ‘the money that [the Respondent] has in his IRA

already belongs to him. It belonged to him the minute that the October 11, 2016,

judgment of dissolution became final.” We disagree and believe the Respondent
oversimplifies the McGrath holding... While it is true that the October 11, 2016,

17

SUBMITTED - 13089119 - Dustin Hudson - 4/26/2021 1:08 PM



126802

order awarded the respondent the inheritance based upon the parties’ stipulation
that the inheritance was nonmarital property, there was no finding in the circuit
court’s order or any language in the parties’ property settlement agreement that
indicated that the inheritance was now barred from being considered income for
the purposes of child support and maintenance. The order simply stated ‘[t]hat
[the respondent] is awarded all of his inherited funds, including his Vanguard
Inherited IRA, his Vanguard Inherited Roth IRA, his Bank of America account
(#8827), his Bank of America Money Market Savings account (#4302), and his
TD Ameritrade account.” Nowhere in the order or any other pleadings did the
petitioner relinquish her right to or claim to the inheritance. ..Instead this order
merely acknowledged that this inheritance constituted nonmarital property that
should be awarded to the Respondent.,. Thus, here, where there was no waiver of
the petitioner’s interest in the inheritance and, in fact, the petitioner challenged the
circuit court’s refusal to include the inheritance in its initial calculation of child
support and maintenance in her petition to reconsider following the original
October 11, 2016, order, the inherited IRA’s are not immune from later being
considered as income for the purposes of determining child support and
maintenance.” A-8, A-9 16 & 17

The above portion of the Fifth Districts holding simply cannot be accurate. The
court could not order a waiver of any future retirement interest as it relates to child
support, Case law is well established in Illinois that Courts are not bound by the
agreement of the parties when determining child support. The Court, by statute, can
always consider these assets when determining whether or not to deviate from statutory
child support and maintenance amounts. To state that the Court could have explicitly
stated that Sandra waived any future interest in the accounts for child support purposes is
not accurate based on well established Illinois law. Additionally, to state that she did not
waive her interest in the account by stipulating that same was non-marital does not make
much sense either. A stipulation that an asset is non-marital, is an agreement that the
party does not have any ownership interest in the property. Mark was clearly the owner
of the accounts prior to, and after, the Judgement of Dissolution was entered.

Finally, the Fifth District states that:

18
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“[t]here is no evidence in the record that the circuit court has ever factored the
$615,000 inheritance into any child support calculations. .. we distinguish the
present case from that in McGrath, in that the money being withdrawn here is not
money that ‘already belonged to the owner’ but, instead, was a gift from his
mother that he inherited upon her death, money that has never been imputed to
him as income in child support or maintenance calculations. Thus, because the
money has never been imputed to him as income, we do not have an issue of
‘double counting,” If, however, the circuit court had imputed the inheritance as
income to the respondent in its initial determination of child support and
maintenance in the October 11, 2016, order, we would not now do so upon his
receipt of the distributions because the money received would have already been
counted as income.” A-15, 425
Although the Fifth District states that there is no evidence in the record to show
that the Circuit Court ever factored in the $615,000.00 in inheritance, Mark would argue
that there is just as much evidence to show that the court did factor in the inheritance
when they declined to deviate from the statutory amounts based on the inheritance. The
court did deviate based on Sandra being underemployed which was specified in
paragraph fifteen (15) in the Judgment of Dissolution. A-27. The inherited accounts were
not added into income because they are simply not income to Mark. The law does not
require the Court to detail their reasons for not deviating in a court order. The Court, as it
clearly states in the October 11, 2016 Judgement was well aware of the inheritance that
Mark had received. In the event that a deviation was necessary, the court would have
done so in the Judgment, and the reasons for the deviation would have been stated in the
court order, as the Court laid out in regards to Sandra being underemployed. The issue
was also raised in subsequent motions which the court denied, choosing not to deviate
from the statutory amounts. It is extremely relevant that the Judgment of Dissolution
entered October 11, 2016, the Amended Judgment, and the Second Amended Judgment,

were not appealed by Sandra, when she knew full well that the court had not deviated

from the statutory amounts for child support and maintenance. More importantly, Mark
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had no way of knowing that the Fifth District would take this stance in the future. Had
this been the law, he could have filed a motion for clarification requesting that the court
specifically state that they were aware of the inheritance and had considered same.
Regardless, if assumptions have to be made, it appears clear that the court considered the
income and declined to deviate from the statutory amounts. This is much more likely
than the Fifth District’s opinion which states that the Court did not consider the income
because it is not worded specifically within the Judgment of Dissolution. The inheritance

was well known to the parties and the court throughout the dissolution proceedings.

20
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CONCLUSION

Mandatory retirement withdrawals should not be factored into income for child
support and maintenance calculations. As the Fourth District stated in O 'Daniel and the
Illinois Supreme Court in McGrath, IRA distributions are essentially nothing more than
tax deferred savings accounts. Whether or not the funds are marital or non-marital is
irrelevant. The money in the IRA already belongs to Mark, and simply withdrawing it
does not represent a gain or benefit to him. Additionally, as noted in McGrath, Mark is
not ‘receiving’ the money because he already has ownership of same. It simply does not
make any sense to say that if Mark had put his inheritance into a savings account then the
withdrawals would not have been income but, since he decided to leave that same money
in an IRA, his mandatory withdrawals now become income. In fact, Sandra is actually
benefitting from Mark depositing the money into the IRA because he is earning
substantial dividends and interest, which are calculated into his income for child support
and maintenance purposes. The inheritance is nothing more than an asset to Mark which
could be considered (pursuant to statute) for deviation purposes, just like any other asset
that Mark could have received through an inheritance. It is simply not income.

Mark’s mandatory retirement withdraws are redistributed into other retirement
accounts where they are reinvested. Sandra previously requested money from these
accounts in her Motion to Reconsider and that request was denied by the trial court,
There is no reason to deviate from the statutory guidelines in this case. Mark is already
paying a substantial amount of money for child support and permanent maintenance

Sandra did not present any evidence at the hearing to warrant a deviation pursuant to the
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factors listed in the statute and Sandra was awarded a substantial amount of assets
pursuant to the Judgment of Dissolution of Marriage.

Mark respectfully requests that the trial court’s order of September 5, 2018, which
declined to include Mark’s mandatory retirement distributions from maintenance and
child support calculations, be affirmed, and that the Supreme Court over turn the decision

of the Fifth District filed November 30, 2020, in In re Marriage of Dahm-Schell.

/s/ Dustin S, Hudson

Dustin S, Hudson - #6298446
dhudson@neubauerlaw.org

NEUBAUER, JOHNSTON & HUDSON, P.C,
303 Fountains Parkway, Suite 220

Fairview Heights, IL. 62208

Phone: (618) 632-5588

Fax: (618) 551-7938

Attorney for Petitioner/Appellant, Mark Schell
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e 2020 IL App (S5th) 200099

Declsion flled 11/30/20, The

text of this declslon may be NO. 5-20-0099

changed or corrested prlor to

the flilng of a Petltion for IN THE

Rehearing or the disposition of

fho sarme. APPELLATE COURT OF ILLINOIS
FIFTH DISTRICT

In re MARRIAGE OF

SANDRA D, DAHM-SCHELL,
Petitioner-Appellant,

and

MARK R, SCHELL,

Respondent-Appellee,

) Appeal from the
Cireuit Court of
St, Clair County,

No. 14-D-637

Honorable
Patricia H, Kievlan,
Judge, presiding,

RN NS W N N S S N N

JUSTICE MOORE delivered the judgment of the court, with opinion,
Justices Boie and Wharton coneurred in the judgment and opinion,

OPINION

q1 On February 18, 2020, upon the motion of the petitioner, Sandra DD, Dahm-Schell, the

circuit court of St. Clair County certified the following question for interlocutory appeal pursuant

to Illinois Supreme Court Rule 308 (eff. Oct, 1, 2019): “Whether inherited mandatory retirement

distributions are income for purposes of child support and maintenance calculations.” For the

following reasons, we find that answering the certified question, as written, will not materially

advance the ultimate termination of this litigation. As such, we limit the scope of our answer to

the facts of this case. Accordingly, we answer the following question: “Whether mandatory

distributions or withdrawals teken from an inherited individual retirement account (IRA)

SUBMITTED - 13089119 - Dustin Hudson - 4/26/2021 1:08 PM

A



126802

containing money that has never been imputed against the recipient for the purposes of
maintenance and child support caloulations constitute ‘income’ under 750 ILCS 5/504(b-3) (West
2018) and 750 ILCS 5/505(a)(3) (West 2018).” Under these circumstances, we answer the certified
question, as we have framed it, in the affirmative, holding that “gross income” and “net income,”
as defined in sections 504 and 505 of the Illinois Marriage and Dissolution of Marriage Act (Act)
(750 ILCS 5/504(b-3), 505(a)(3) (West 2018)), includes distributions or withdrawals taken from a
party’s IRA when said IRA only contains money received via inheritance and said inheritance has
not previously been imputed on the party as income for the purposes of calculating child support
and maintenance, Having answered the certified question as we have reframed it in order to
materially advance the termination of this litigation, and in the interests of judicial economy and
the need to reach an equitable result, we vacate the circuit court’s order entered on September 3,
2018, refusing to consider the distributions from the inherited IRA as income and remand this
cause with instructions that the circuit court recalculate the respondent’s required child support
and maintenance amounts with the inherited IRA distributions considered in its calculations as
required by the Act.

12 1, BACKGROUND

Y3 The petitioner and the respondent were married on November 7, 1992, On August 12, 2014,
the petitioner filed for a dissolution of marriage, While the dissolution of marriage action was
pending, the respondent’s mother died, and he inherited approximately $615,000, The inheritance
was held in various checking accounts and investment accounts, the majority being held in two
IRAs, On October 11, 2016, the circuit court entered a judgment of dissolution of marriage in the
parties’ divorce case, No, 14-D-637. At the time the judgment was entered, the respondent was 56

years old and worked as a civil engineer, The parties had five children, three of whom were minors

fro
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at the time of the digsolution of the marriage. In the judgment of dissolution of marriage, the circuit
court found that based upon the 2015 financial statements provided by the respondent, he earned
a monthly gross income of $8301.83 at his place of employment, He also earned $462.33 per
month in dividends from the inherited IRAs, bringing his monthly gross income to $8764.16 per
month or $105,169,92 per year. The parties stipulated in the circuit court proceedings that the
inheritance was the respondent’s nonmarital property and the respondent was subsequently
awarded all of the inheritance he received from his mother, When initially calculating child support
and maintenance in its October 11, 2016, order, the circuit court did not include the respondent’s
inheritance as part of his income; instead, the circuit court only included the respondent’s dividend
earnings from the inherited IRAs,
94  On November 10, 2016, and November 21, 2016, respectively, the respondent and the
petitioner filed motions to reconsider the circuit court’s October 11, 2016, order, Relevant to this
case, the petitioner in her November 21, 2016, motion to reconsider argued that the circuit court
_should have considered the respondent’s inheritance when determining the proper amount of child
support and maintenance required to be paid by the respondent. In the circuit court’s amended
judgment and rulings entered on December 18, 2017, and its second amended judgment and rulings
entered on December 28, 2017, the circuit court reaffirmed its prior position and ordered that only
“the dividends from [the respondent’s] inheritance shall be considered and added to his monthly
income for maintenance and child support purposes.”
95  OnMarch 28, 2017, prior to any rulings on the motions to reconsider or the circuit court’s
amended judgments discussed above, the respondent filed pleadings petitioning the circuit court
to reduce the amount of child support and maintenance he was obligated to pay to the petitioner,

The basis for the reduction articulated in the respondent’s motion was that his employer reduced

A,./?)
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his pay by 20% due to the company’s financial issues and one of the previous three minot children
had now graduated high school and was no longer a minor, In the respondent’s financial affidavit
prepared on March 21, 2018, in support of his petition to modify child support and maintenance,
he claimed his gross monthly income at that time was $7800 from his regular employment as an
engineer, with additional income as follows: (1) interest income of $1,67, (2) dividend income of
$743.92, and (3) distributions and draws of $894.25 (from the inherited IR As),

6  Thus, the respondent, at the time of the preparation of the 2018 financial statement, had a
gross income of $9439.84 per month or $113,278.08 annually if the mandatory distributions and
withdrawals from the inherited IRAs were included or a gross income of $8545,59 per month or
$102,547,08 annually if the distributions were not included. In other words, $10,731 per year of
the respondent’s income could be attributed to distributions and withdrawals from the inherited
IRAs. It is this portion of the respondent’s income that the certified question before us seeks to
have properly categorized by this court,

17  On May 3, 2018, a hearing was held in the circuit court on the respondent’s March 28,
2017, motion to reduce child support and maintenance, The respondent testified at the hearing that
he filed for the reduction because his employer cut his pay by 20% and one of his children was no
longer a minor. He testified that he received $10,731 in mandatory IRA distributions from the
inheritéd accounts as indicated by his financial stateinent, but noted that upon receiving those
distributions, he immediately fransferred the money into another “non-marital account” held in his
name, He testified that these distributions were the mandatory minimum distributions required
under federal law, He also testified that he received dividends on the inherited IRAs but clarified
that he doesn’t actually “receive the dividends. They’re in an account that’s reinvested.” He then

went on to affirm that these dividends were still considered income,

fr

SUBMITTED - 13089119 - Dustin Hudson - 4/26/2021 1:08 PM



126802

18 It was the respondent’s position during the hearing that his mandatory withdrawals of
$894,25 per month should not be considered income for the purpose of calculating child support
and maintenance because he had no choice but to take the distributions from the inherited IRAs
(now transferred into his own IRA) and the inheritance was not marital property, He further stated
that “[the circuit court] ruled that [the petitioner] was not entitled to my nonmarital inheritance,”
19 On September 5, 2018, the circuit court entered an order declining to include the
respondent’s inherited mandatory retirement distributions when calculating child support and
maintenance, Following the circuit court’s entry of the September 5, 2018, order, the petitioner
filed a motion to reconsider the September 5, 2018, order on October 5, 2018, The circuit court
denied the petitioner’s motion to reconsider on January 29, 2019, The petitioner then attempted to
appeal the circuit court’s September 5, 2018, order in this court in case No, 5-19-0075, However,
that appeal was dismissed for lack of jurisdiction because the September 5, 2018, order was not a
final and appealable order,

110 On February 18, 2020, the petitioner made an oral motion before the circuit court
requesting that it certify the issue of whether mandatory IRA distributions constituted income as a
question for interlocutory appeal pursuant to Illinois Supreme Court Rule 308 (eff. Oct, 1, 2019),
On that same day, the circuit court granted the motion and entered an order pursuant to Rule 308,
certifying the aforementioned certified question for our review, and we subsequently granted the
petitioner’s petition for leave to appeal,

111 II. ANALYSIS

112 We begin our analysis with an outline of the applicable standard of review, This appeal
concerns questions of law certified by the circuit court pursuant to [linois Supreme Court Rule

308 (eff. Oct, 1, 2019); therefore, our standard of review is de novo. In re M.M.D., 213 111, 2d 105,

ﬂ-wS

SUBMITTED - 13089119 - Dustin Hudson - 4/26/2021 1:08 PM



126802

113 (2004). “Although the scope of our review is generally limited to the questions that are
éertiﬁed by the circuit court, if the questions so certified require limitation in order to materially
advance the ultimate termination of the litigation, such limitation is proper.” Crawford County Oil,
LLC'v. Weger, 2014 IL App (5th) 130382, 4 11. “In addition, in the interests of judicial economy
and the need to reach an equitable result, we may consider the propriety of the circuit court order
that gave rise to these proceedings.” /d.

13 The issue of whether IRA distributions or withdrawals constitute “income” as it relates to
child support and maintenance payments is currently unsettled in Illinois. Before we get info our
analysis of the main issue raised by the certified question before us, we first quickly discuss the
definition of “income” undet the Act that controls child support and maintenance payments, The
term “gross income” has the same meaning in regard to both child support payments and
maintenance payments, “except maintenance payments in the pending proceedings shall not be
included.” 750 ILCS 5/504(b-3), (b-3.5) (West 2018), The term “gross income” is simply defined
in the Act as “all income from all sources.” Zd. § 505(a)(3)(A). The definition then goes on to list
numerous specific benefits or payments that are exempted from being counted as income, none of
which are applicable to this case. Zd. The Act does not separately define the term “income” despite
it being used within the definition for “gross income,” Thus, as our Illinois Supreme Court did in
In re Marriage of Rogers, 213 111, 2d 129 (2004), we look to the plain meaning, “As the word itself
suggests, ‘income’ is simply ‘something that comes in as an increment or addition *#%; g gain or
recurtent benefit that is usufually] measured in money ***: the value of goods and services
received by an individual in a given period of time,” ” Zd, at 136-37 (quoting Webster’s Third New
International Dictionary 1143 (1986)). Black’s Law Dictionary defines income as “ ‘[t]Jhe money

or other form of payment that one receives, usu[ually] periodically, from employment, business,

J}“M6
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investments, royalties, gifts and the like,” ” Jd, at 137 (quoting Black’s Law Dictionary 778 (8th
ed, 2004)). “Under these definitions, a variety of resources that would not be taxable under the
Internal Revenue Code will qualify as income for the purposes of child suppott,” In re Martiage
of Verhines, 2018 1L App (2d) 171034, § 54. Our Illinois Supreme Court has held that income
“includes gaing and benefits that enhance a noncustodial parent’s wealth and facilitate that parent’s
ability to support a child or children.” In re Marriage of Mayfield, 2013 IL 114655, 9 16 (citing
Rogers, 213 111, 24 at 137),
14 Having discussed the definition of the term “income” under the Act, we now turn to Illinois
case law for guidance as to the certified question before this court. While a number of appellate
court cases have addressed the specific issue of IRA distributions in the context of child support
and maintenance payments, our Illinois Supreme Court has not. Instead, the most analogous case
to the present in which our Illinois Supreme Court has given guidance is Inre Marriage of
MeGrath, 2012 11, 112792, At issue in MOGI‘ﬂt]J was whether money that an unemployed parent
regularly withdrew from a savings account must be included in the calculation of income when
setting child support under section 505 of the Act, /d, § 10, The facts of McGrath were unique
because altﬁough the parent was unemployed, he was using his savings to “maintain a lifestyle in
which his household expenses were similar to [the] petitioner’s expenses for a household of three,”
Id. 4 6. The Illinois Supreme Court noted the following in relation to the money withdrawn from
the savings account:

“Money that a person withdraws from a savings account simply does not fit into any of

these definitions, The money in the account already belongs to the account’s owner, and

simply withdrawing it does not represent a gain or benefit to the owner, The money is not

g7
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coming in as an increment or addition, and the account owner is not ‘receiving’ the money

because it already belongs to him,” 7d, § 14,
915  The Illinois Supreme Court went on {o state that, even though the money withdrawn from
a savings account would not constitute “income” because it was money that “already belongs to
him” (/d)), it might be appropriate for a court to determine if a deviation may be necessary under
section 505(a)(2) of the Act (4d. 9 16), which allows for the circuit court to deviate from the
standard child support and maintenance calculations where the income amount does not propetly
represent the financial status of the party required to pay support. Thus, focusing on the issue
before us of what constifutes “income,” the takeaway from MeGrath is the Illinois Supreme
Court’s holding that the withdrawals from the savings account were not income under the Act
because “[tThe money in the account already belongs to the account’s owner, and simply
withdrawing it does not represent a gain or benefit to the owner,” I 9 14,
116 The respondent in this case argues that the holding in MeGrath supports his position that
an IRA distribution, which is similar to a savings account withdrawal, does not constitute income
under the Act, Specifically, he argues that “the money that [the respondent] has in his IRA already
belongs to him, It belonged to him the minute that the October 11, 2016, judgment of dissolution
became final,” We disagree and believe the respondent oversimplifies the AMeGrath holding,
917  First, we take issue with the respondent’s assertion that the mohey “pelonged to him the
minute that the October 11, 2016, judgment o‘f dissolution became final,” While it is true that the
October 11, 2016, order awarded the respondent the inheritance based upon the parties’ stipulation
that the inheritance was nonmarital property, there was no finding in the circuit court’s order or
any language in the parties’ property settlement agreement that indicated that the nheritance was

now barred from being considered income for the purposes of child support and maintenance, The
s
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order simply stated “[t]hat [the respondent] is awarded all of his inherited funds, including his
Vanguard Inherited TR A, his Vanguard Inherited Roth IRA, his Bank of America account (#8827),
his Bank of America Money Market Savings account (#4302), and his TD Ameritrade account,”
Nowhere in the order or any other pleadings did the petitioner relinquish her right to or claim to
the inheritance. See Jn re Marriage of McLauchlan, 2012 L App (1st) 102114 (property settlement
agreement in the dissolution of marriage case controlled where former wife had specifically
waived any and all interests in former husband’s retirement plans), Instead, this order merely
acknowledged that this inheritance constituted nonmarital property that should be awarded to the
respondent, This court has previously held that retirement benefits awarded to a party following a
dissolution of marriage are not barred from use in determining income for child support purposes,
See In re Marriage of Klomps, 286 Ill, App, 3d 710, 715-17 (1997). Whether the money was
awarded fo the respondent and whether that money can later be considered income for the purposes
of determining the amount of child support and maintenance are two sepatrate questions, Thus,
here, where there was no waiver of the petitionet’s interests in the inheritance and, in fact, the
petitioner challenged the circuit court’s refusal to include the inheritance in its initial calculation
of child support and maintenance in her petition to reconsider following the original October 11,
2016, order, the inherited IRAs are not immune from later being considered as income for the
purposes of determining child support and maintenance,

118  Understanding that the circuit court’s awarding of the inheritance to the respondent does
not preclude it from being included in child support and maintenance calculations, we now look at
the holding of MeGrath to see if it still controls this case as the respondent contends, The Illinois
Supreme Court in MeGrath was addressing withdrawals from a savings account, not an IRA

distribution. In fact, despite the lower court’s reliance on cases that dealt with IRA withdrawals,

#-9
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“the MeGrath court did not specifically speak to IRAs in its opinion, However, despite this, we still
find the reasoning behind the MeGrath court’s holding to be instructive, especially when read
alongside the case law specifically dealing with IRAs, The MeGrath court ruled that the
withdrawals from the savings account did not constitute income because “[t]he money in the
account already belongs to the account’s owner, and simply withdrawing it does not represent a
gain or benefit to the owner.” MeGrath, 2012 TL 112792, § 14. In other words, the MeGrath court
looked past the type of account, choosing not to make a bright-line rule, and instead looked at the
money held within the account being withdrawn to determine if that money should be considered
as income, Because the money held within the savings account was already earned and placed into
the account, the withdrawal did not represent a “gain” or a “benefit.” Though the McGrath court
does not expressly state so in its opinion, it appears the money contained within the savings account
had already been considered “income” at some pbint prior, Thus, because that money had already
been considered income at some time prior to the withdrawal, the money withdrawn could not now
also constitute income. This issue has been referred to by the appellate courts as the issue of
“double counting.” We believe it is now helpful to turn to the case law that specifically addresses
IRAs and discusses the “double counting” issue,

119  There are three cases that we find warrant discussion. The first case is In re Marriage of
Lindman, 356 111, App. 3d 462 (2005). Lindman is a Second District case in which the court held
generally that distributions from an IRA constifuted “income” for the purpose of calculating
income under the Act, /d. at 466-67. The court noted that under Illinois law, for the purpose of
calculating child support, such items as worker’s compensation awards, military allowances,
deferred compensation payments, and even pensions, constituted “income.” /d. at 466, The court

went on to state, “[w]e see no reason to distinguish IRA disbursements from these items, Like all

A 10
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of these items, IRA disbursements are a gain that may be measured in monetary form,” 7d, at 466,

Importantly, the Lindman court separately acknowledged that there might be “a potential ‘double

counting’ issue that petitioner does not raise,” 7d, at 470, The court went on to explain the issue of

“double counting’™
“Consider, for example, the following situation. In year one, a court sets a parent’s child
support obligation at X, This amount is based on a calculation of the parent’s year one net
income, which includes money the parent puts into an IRA, In year five, the parent begins
receiving disbursements from the IRA, and, that same year, the parent asks the court to
modify his or het child support obligation, To determine whether modification is proper,
the court looks to see whether there has been a change in the parent’s net income, See 750
ILCS 5/510 (West 2002), In making that determination, the court considers as part of the
parent’s year five net income the amount of the disbursements from the IRA. It may be
argued that the court is double counting this money, that is, it is counting the money on its
way into and its way out of the JRA, In other words, the money placed into the IRA from
year one to year five is being counted twice. To avoid double counting in this situation, the
court may have to determine what percentage of the IRA money was considered in the year
one net income caleulation and discount the year five net income caleulation accordingly.,”
1d.

While the court acknowledged the potential issue, it went on to decline to take a firm position

because the petitioner in Lindman did not raise the issue or claim that the IRA money had been

double counted, Zd. at 470-71.

920 TFollowing Lindman, the Fourth District heard the case of ]b re Marriage of O’Daniel, 382

Il App, 3d 845 (2008). The court in O’Daniel disagreed with the Lindman decision, stating that

11
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the “Second District’s decision does not adequately take into account that IR As ate ordinarily self-
funded by the individual possessing the retirement account.” Zd, at 850, The court went ot to note:
“Bxcept for the tax benefits a person gets from an IRA and the penalties he or she will incur
if he or she withdraws the money early, an IRA basically is no different than a savings
account, although the risks may differ, The money the individual places in an IRA already
belongs to that individual, When an individual withdraws money he placed into an IRA,
he does not gain anything as the money was already his, Therefore, it is not a gain and not
income, The only portion of the IRA that would constitute a gain for the individual would
be the interest and/or appreciation earnings from the IRA.” Id,
The court finally noted that it did not have before it “what portion of [the former husband’s] IRA
wag made up of his contributions, As a result, [the court could not] say what portion of [the former
husband’s] withdrawals might have constituted income for child-support purposes.” Zd. Thus,
following O’Dantel, it appeared that the appellate court case law was split as to how to handle IRA
distributions when caloulating child support and maintenance,
21 In2018, the Second District revisited the issue in Verhines, 2018 IL. App (2d) 171034, The
court in Verhines opined that despite the appearances of Lindman and O’Daniel, the cases may
not directly contradict each other, The court explained:
“We are not convinced that Lindman and O’Daniel are in absolute conflict,
Lindman stated that IRA. withdrawals are income, after subtracting for ‘double counting,’
(It did not consider ‘double counting,” because the appellant did not raise the issue.)
O’Daniel stated that IRA withdrawals are not income, except for that portion representing

interest and appreciation. (It did not consider interest and appreciation because the

A- 12

SUBMITTED - 13089119 - Dustin Hudson - 4/26/2021 1:08 PM



126802

appellant did not raise the issue,) Thus, both Lindman and O’Daniel allow for the
possibility that a portion of IRA withdrawals would constitute income,
Lindman stated that double counting would ocour if earnings deposited into IRA
were counted as income both in the year they were deposited and in the year they were
withdrawn, [Citation.] To avoid that double counting, the court might have to determine
what percentage of the IRA was considered income in the year it was deposited and
discount that amount from the calculation of income in the year of withdrawal, [Citation,]
The Lindman court detailed a double-counting hypothetical where the father contributed
to and withdrew from the IRA during years that he was paying child support, However, we
did not preclude the double-counting scenario set forth in O’Daniel The double-counting
scenario set forth in O’Danie/ was broader, O’Daniel excluded as income not only what
had already been documented as income in a prior support year, but anything that was not
new growth, interest, or appreciation,” /d, |y 65-66,
922 After reviewing the case law as discussed above, and teking MeGrath, Lindman, O’Daniel,
and Verhines together, we find that the proper mechanism for determining if an IRA distribution
or withdrawal is “income” for the purposes of child support and maintenance is to first determine
the source of the money at issue and whether or not that money has been previously imputed
against the individual receiving the distribution or withdraw so as to avoid double counting, If the
money that constitutes the IRA has already been imputed against the party receiving the
distribution or withdrawal as “income” for child support and maintenance purposes, then as stated
in O’Daniel,

“[tThe money the individual places in an IRA already belongs to that individual, When an

individual withdraws money he placed into an IRA, he does not gain anything as the money

/4“ 13
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was already his, Therefore, it is not a gain and not income. The only portion of the IRA

that would constitute a gain for the individual would be the interest and/or appreciation

earnings from the IRA.” O’Daniel, 382 111, App. 3d at 850,
We believe it would be improper to count the money both as “income” first when it is earned or
initially received and then again when it is withdrawn, It is our opinion that this is in accordance
with the reasoning of the Illinois Supreme Court’s decision in MeGrath that double counting
should be avoided.
923  Turning to the present case, we note that we have different facts from the previous cases
discussed above, Here, the respondent has inherited a large sum of money from his mother, The
bulk of this money is held in IRAs that have been left to him, Due to federal law, the respondent
is required to take distributions from these IRAs in the sum of approximately $10,700 per year, He
has petitioned the circuit court to lower the amount of child support and maintenance he is required.
to pay, mainly due to the fact that he now works for a different employer and is not making as
much money as he was in 2016, However, if we factor the approximately $10,700 worth of IRA
distributions into his income when determining his child support and maintenance payments, the
respondent’s income is actually higher than it was in 2016 by approximately $8000.
24  “The Act creates a rebuitable presumption that all income, unless specifically excluded by
the statute, is income for support purposes.” [n re Marriage of Shatp, 369 Ill. App. 3d 271, 280
(20006). In Rogers, 213 111, 2d at 137, the Illinois Supreme Court held that gifts or “loans” from
parents received by a father constitute income for the purpose of child support payments because
“It]hey represented a valuable benefit to the father that enhanced his wealth and facilitated. his
ability to support [his child].” Although there are no published Illinois decisions directly

addressing the question of whether inheritance constitutes income for the purposes of child support
A~ 14
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or maintenance, based upon the Illinois Supreme Court’s holding in Rogers, remaining consistent
with our dicta in In re Marriage of Fortner, 2016 1L, App (5th) 150246, § 11 n.1, and in keeping
with the spirit of the Act, we find that the statutory definition of “income™ as found within the Act
is broad enough that it includes an individual’s inheritance when determining child support and
malntenance,

25 Therefore, because an individual’s inheritance must be considered as income under the Act
and, in the present case before us, there is no evidence in the record that the circuit court has ever
factored the $615,000 inheritance into any child support or maintenance calculations, we now
answer the certified question in the affirmative: the distributions that the respondent is receiving
from the inherited IRAs must be included as income in the caleulations for determining child
support and maintenance, To further clarify, we distinguish the present case from that in MeGrath,
in that the money being withdrawn here is not money that “already belonged to the [account]
ownet” but, instead, was a gift from his mother that he inherited upon her death, money that has
never been imputed to him as income in child support or maintenance calculations, Thus, because
the money has never been imputed to him as income, we do not have an issue of “double counting,”
If, however, the circuit court had imputed the inheritance as income to the respondent in its initial
determination of child support and maintenance in the October 11, 2016, order, we would not now
do so upon his receipt of the distributions because the money received would have already been
counted as income. The fact that the respondent is required by law to take the distributions, or the
fact that he chooses to move the distributions immediately into another IRA, is of no concern.
Because the money is being distributed, the respondent is receiving the benefit of the money to
use as he pleases, and it has not previously been imputed to him as income, the circuit court must

now include it as income for the purpose of calculating child support and maintenance,

fs 15
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126 III, CONCLUSION

127 Forthe foregoing reasons, and having answered the certified question as we have reframed
in the affirmative, we vacate the circuit court’s September 5, 2018, order and remand these
proceedings to the circuit court with directions that the circuit court recalculate the child support

and maintenance amounts in accordance with this opinion,

128  Certified question answered and order vacated; cause remanded with directions,
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IN THE CIRCUIT COURT FOR THE TWBN’I‘IE’I‘H JUDICIAL CIRCUIT
8T, CLAIR COUNTY, ILLINOIS
IN RE THE MARRIAGE OF:
SANDRA D, DAHM-SCHELL,
Petitioner,
v,

No, 14-D-637

MARX. R, SCHELL,

LNV L WP i N T W P W) gy

Respondent.

PETITION TO MODIFY CHILD SUPPORT
Comes now the Respondent, Mark Schell, by and through his attorney, Dustin 8, Hodson

. of the Law Office of Neubavor, Jobnston & Hudson, and for hig Petition to Modify Child

Support, states ag follows:

1. That on Qctober 11, 2016, & Judgment of Dissolution, of Martiage Incorporating a
Marital Settlement Agreement was entered by this Court that provided that Respondent shall pay

permanent mainienance in the sum of $1.905 per month and $1,266,16 pex month as and for

~ child support,

A ‘That since the entry of said Order, thore have boen substantial changes in

circumstances in that:

f Ot or-about March 10, 2017, the Respondent was notified that his pay was .
belng reduced by 20%, effective the pay period beginning March19, 2017,
At the sume tine, approximately 33% of the staff was laid off, however, |
the Respondent was retuined with Respondent’s income being

. gignificantly decreased.
14-D-637 - Page 1 of 2
- A-18
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3. That the child support and maintenance were caleulated based oh the statutory
dmounts and those amounts should be modified due to Respondent’s reduction in pay which was

without fault on the part of the Respondent,

sy

WHEREFORE, Respondent, Mark Schell, prays that this Court enter an order as follows:
A, That Respondent’s maintenance and child support obligation bé retroactively

modified as of the filing of this petition reflecting owrent net income due to his income being

decreased without any Fault on his part.

B, Grant the Respondent.such other and further rolief as the Coutt deems just and

=
ﬁﬁ 06098446
. Attorney for Respondent

955 Lincoln Highway

Fairview Heighis, 1T, 62208
(618) 632-5588

equitable in the premiges,

PROOT OF SERVICE

The wndersigned certifies that a copy of the foregoing Instrument was served upon the
attorneys of. record for all parties to the above cause by enclosing the same in an envelops
addressed to such attorneys at thelr business address as disclosed by the pleadings of record
heretn, with postage fully prepaid, and by depositing said envelope in a U.S. Post Office Mail
Box in the City of Fairview Heights, Tliinois on the & ( day of ("V\ou\mc*}».../ , 2017,

Rhondla Fiss

Attorney at Law

23 Public Square, Suite 230
Belleville, IT, 62220

14-D-G37 ' ' Page 2 of 2
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.

MARK R, SCHELL

{ i 1 - , of Civil Procedure,
Under the penalties as provided by law pursuant to Sect%on 1-109 of the Code of.Cm cedure,
the unders?gimd cortifies that the statements set forth in the ab.owa amd’ fgx'ezgomg pleadmg are
true and cotreat, except as to the matters thetein stated to bo on information anp.l belief, apd as 1o
such matters, the undersigned ocartifies as aforementioned that (s)he verily believes the same o

be true,

W i RV
MARK R, scx-m{ /4

A-70
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e < | TR
: ! ST. CLAIR COUNTY
IN "THEE CIRCUIT COURT 0CT 11 200
TWENTIETE JUDICIAL, CIRCUIY bt
ST GLAIR COUNTY, EINOIS sy Ul
SANDRA D DARM-SCHELL, ) '
Petitioner, )
).
2 } Case No, 14-D-637
| )
MARK R, SCHELL, )
| )
Ragpondent, )

JUDGMIENT OF DISROLUTION O

This matlél cdmé before the. Court for v heartng on t;vl,i remainitg isswes,  Petithoner,
Sandya D, Dalp-Sohel] (herebafter referdd to ag ;Moﬂwr“ or “Sandra’).appeared fu person and.
by &buhse:’l,..fohn Hipskind, of Hipsiind & MoAninuh; Respondent, Merk R, Schell (heralnafier
referred to as “Rathet or “Mutk™) appeared in person and by counsel, Fralmcine, M. Johmston of
_ Neubguer; Johnston & Hudson, The Court, betng flly adviged in the premises, anql having
ponsidered the testimony of the parties, the exhibits.submitied anci offerad tnte evidence, the i
camere interyiews of the minor childven, and the applioable terns of the Il‘ﬁht‘)ig Martlage. and

Disgalution of Metriage. Act, the Court horehy FINDS AS POLLOWS: |
1, The Qém*t hag Jusisdiction ovey the subject matter and the parties who are eadl
domiciled in the State of Ilinois and have been for at least ninety (90) days priox 0

execution of the Judgment in)iswlutioﬁ of Marriage,

2. The Patitioner, Sandra D, Datim-Sehell, is 51 years of age, resides at the marltal howme
located at 800 Catawba Avenue in Swanden, linois, and is employed by DS Vespers-

The Bdge as a $pecidl Projects Manager,

» A-a
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3, The-Resporident, Matk R, Behell, 18 56 yedrs of age anil resides at.304 Lake Lotraie
Dirkve in Bwansea, 1linois, whi-ch is Mark’s non-aftal hoié that lie' phrchased after
the: frtiey sepavated. with non-marital asspts: he; interited from his deceassd mother,

| Mark is.employsd by William Tao& Aéandi&t@s 'ag o Clvil-Struotural engiieer,

4. The parties wereananded.on ﬂ‘ovem'iber 7, 1992 and the.mzrriage way registered inSt,
Clair Gounty, Miols. |

R Five(5) children were hom fo the parties, namely, Aunthony Sehell, bomn i 1996, who
is emaneipated; Samantha ‘Sehiell, bom in 1997, who 1% emaﬁci,pa‘ted;. Kristen Sehell,
oz In 19993 Rachél Schell, boin in'2001; and Allison Sdhell, by ip 2002,

é. That the parties have net adopted 4ny childien durlng, the maridge and Saridra is not
oW pregient.

7. Trreqoncilable differences have caused the irtetievable brealedown of the mantage,
and efforts at reconoiliation have fuiled and, would be impracticable and ds not i the
best interests of the partiey heiein,

8'\. No other petition For dissolution (;f‘;narriagc“i is pendingin-ary other sounty-or stae,

9.  The pmties agree to shure jotat dmié;ion muaking, regavding, fhe hedlth, educatiph,
religion, and egtraoiionlay aotivitiod of the mi’mr childven. The Gourt ﬁhd@fﬂiat the
pavties oo and have communicated suceessfully abyot fhé’s@ jasties aiid that continved
Joint degision making by both pavents is'in e, chifltiren’s'best interés,tm

10, Under 750 JLCS 5/602.7, the Gourt shall allpeats paresiting iivire vglesys the pavties
aptee, The partes in this cage do nbt apree dnd have. propesed. different pareriting

time dohediles. In maldug its decision, the Court “shdll allotaty paventing tine

2
A-1r
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geodrding to the child’s best interests™ donsidering “all relevant factors, including,
“without Hmitation, the follgwing:”
(1} the wighes of each paysnt sogkify

parenting tie gyually, Mother wishes the Gourt fo male the tempority’ dideér regarding,

t Fether wishes to share

pareriting titie the permanent ordet, The tenposiy owdet grants Father parentingtime every
Wedpasday from 6 p.m, viti]l Thutsday faoraing when he takes {bies yminot phildrey to s‘c"hbol',
as well as.every ofher weekend,

| (@) the wishies of the nitnor shildren: The-Court met with the childven in camers and
has-oonsidersd their wishes in making o detofmingiion on parenting time;

ormting, oargtaking mmns with

parentil respensibilities v, 3f the child is widey 9 yesry of dge, sineé | eo jile
Gout 'axdc‘lress'as‘ Fagtois (3) and. (4) 1ogsilidr below,

(4)y any.pt mr apreement .ot golrse of oohduet betwesn the parents yelating to
g,amt_ﬁmg-w J6tiah.

togelhor, Nether has. alwaya worked 4 tyficel 40, tioar & week (o more) schedulerputside the

th, i

ot o the children: The ‘Gout addresdes. L‘wtors (3) and -(4)
homie, In 1999, afier the blith of {he patties’ thitd ohijld, the paitics decided that Mother
shiould, stay hodie to oave;for very youug minor childrén, Mother stayed home with the.
cifdhanfor many years while Father worked, Mothey performed 4 rsjority-of the earetalcing |
functions with xﬁsﬁgdt to the @ihor Shililren, ms ey grew up, Soon aifter shie Tof; ey job
otside: the: hiimis, Mother began to keep. the books for oy s:i"s;tervvand ‘brother in law’s
budiness, DS Vespers/The Bdge. ‘She oonttyoted thiis date.entry work at heothe 1088 hours 4 |

week and coritinued to pesfrm the majority of the caretdking functivns for the mihor

A- 23
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children, TFrom 2007 to the presént, she has worked 35 hours per week ouwsite at DS
Vespers/The Edge, but Bas the flexibility to gét her sehiadile around the.childrens schedules
and needs, “Thropghout-this tinde fame (o the present, Motlier hag perfotingd the méjority of
the carstaking fonotions forthe childien.

of the il

) the inferact ielationshi

siblings and with any other person who may significantly affect feelitldr

Thie children are comfortable with theit Mother taking the lead rols In providing their carg sy

i and intes

sho hag always done; They are mors comfurtable fin the marital hoine now that Pather is
Iiving elsewhere and the parties are not svguing in front of thern, They enjoy spending tie,
with thele Father ds provided under the temporary ordss. |

(6) the. child’s adjustment to hig or hev home, school. and commmmitys The Court.

finds that the children sre well-adjusted at Mother’s home and are starting to become

adjusted to spending titwe with Father at this home, All of the ehildien are very bright, de,
very well 4n school, and are active in extra-oifrticular activities,

(7 the mental and physioal. health of all individuals involved; The Court finds both

parties: are mentally and physioally capable of caring for ﬂlrm ohildven, thatthey hrovicle for
the. ¢hildren’s mental and physical health, nd that the childred are mentally and physieally
healthy. |

(&) the childion’s needs: The Court finds that the ehildren’s physioal and emoticial
needs are beihg met equally by eavh party, Both parents claarly love the children and
provide for thelr needs, |

(9 the distance between the pavénts® residences, the ocost, and diffieulty of

transporting the children. tach pavent’s and the ohildren’s daily schedulss, and the ability of

/-4
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tonts 10 cooperaty in the arranipement: The paitiss live very oldie to.each.other. The
coldldrsn are wery busy with school and extraeurriontar aetivifies, Althowgh Falher has
adjusted Hiswork sohedule to 1ake the childre to sclios] when they apend the night, Mothey

18 more able 1o aceommodate the children’s busy-sehagland extra-currioular agtivitien

(10y whether d veglriction on parentie tie s approprigte; The Court finds a
resteiction on paventing thne is notappropriate,

(1) the physic
divected apalnstthe ohilden or other member of'the children’s houseliold: The Coutt finds

ieal vielence by the ehildrents paven

thig Factor to be inapplicable,
(12) the Awillinaniess, and. ability af @hoh tarént 10 xgim@{ the webids of the. ehildrén
aliead'of bty or her o needs: The Coust fintls that each, party has.and is willing to, place the

needs of the childran thead of thelr ovn. siebds,

{(13) the willinpness and ability of sach parent to. & o 5 courass o oloss.and
continuing 1'@!L'g:ﬁgg“.“smmLthe other pavent and the children: Around the time Mother
filed her petition for dissolution, it appedred, that she was not énconraging the children to
have a olose rélationship with Father, Sinde the temporary orderhas been entered, the Count

finds that Mother has ungowaged this relationship i Father"s parentirig ime.

(14) the pocurrence of ab
houseliold: Tho Coutt finds this fetor s ngpplicable.
(15) whether

s offender ..o Thi Court finds thiy faetotis g odbles

(16) the teitns ofa fly-caye plam..s The Court finds this Hoter

i inapplicable,
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1L After congidering all of the factdts listed above, the Cowrt finds that parenting
't'imé with the.thres remaibing minor children as Hetpiled in the femiporary order fs
in the podpor dhildien’s beat intetest, “This shall be mote: specifically sef forth in
: Judgmexﬁ' of Alloeation of Parental Respensgibiliifes and Ravetititly Titne,

12.. Sandra seeky iedintébance. Under 750 ILCUS 5/504, “the court may giant a
~ maintenande, award, for either spouse i1t amounty wind for periods of time as the
goust deems Just, without regard o tmarital miscondaot, and the maiiiteriance Wiy
b paid from the. income o property:of the other spouse.”” The Court has
considered ‘the fourteen fastoes set forth by 750 1LOY 5504 and finds that s
awatd ofpermanéntmainighance is appropuate. Sandra has.a degres In business
. manageraent with a specialization in human resouregs, Aer the pavtisd mariied,
Sandia worked and supported Mark while he pursued an enghisering degree.
Mark gradiated in two yetns and thereafter, both partiesworked, Mark worked-as
. a steaotura] englneer at two different flams, but has worked at W’i,iiiam,,,']“.ao- &,
Ausociates (61 the past 16 years. Sundra worked for Graybar Bleotric fora total of
6 youts. She loft after the birth of the parties” third child, Tl parties agreed thet
she should stay hmﬁa and gave for their ﬁtawé. minor children, and the parties also
planned to contlmup to grow thelr family (which they did by having two mote

| children). When he loft Graybar, Sandra was the manager of two departments;
| While paring for the partiey” growing fanily, Ssindm worked 15 howrs a
week from home For her sleter dnd Wrothisrdn-law’s business, Sivee 2007,.she has
worked 35 homs per weak at this bisiness doing general office and agebunting

work, The Cowt finds that because Sandra was out of the weik fore¢ for many

A 2

W
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years and Becase. Sandia coitings o, aviall herself to accommodats the ’la.u&y'
sehotules of the pariies” minor children, she sarns substantifily legs than Mark-‘ -
ahd Aubstantially lésd than wihat éha would be garning §f ::she had stayed in her
Jposition gt Graybaror a comparabile -qt_)ﬂrﬁp.éiﬂ;y'

18, Aptording to Bi§ Findnclal Stitement filed 7/9/15 Madk eamg $8301.85 por
month grovs ot Williaih Tao, He also sty $462.35 por month in dividends from
his inhevited. investiment acoguuts, Thevefbre, his total monthly gross income i
$8,764,16 or $10%,169.92 peryéar, His netincome is:$3,862.00-par month,

14, Sandia fHled a Finanoisd] m.‘ai:{,amem; whidh showed ghe prossed $2,333,33 yer
month or $28,000,08 for 2034, ‘Thié is reflected on. Daféndmt";& -I’:"%hibi*t" 40 \.evhiah & ﬁg
shows Bandra's yearly. inebing foi 2012, 2013, 2014, aud 2015, Froro Jamary 1,
2013 thiough November 15, 2015, Bandra grossed $24,500,07 which put her on
frack to gross exaotly the spng amownt, or$28,000,08 total for 2015.

15, Under the. guidelings provided undor '750 ILCS 57504, M@r,lf: would pay Sandra
$25,267.92 per year or $2103.68 per mionth in maintenance: However, the Cemnrt
deviates from this amoimt for the following reasons: Satidra tostifiad that she hag
worked around 35 howrs per week sinee 2007, Tywo of the five.children are now
adults who are in college. The mmaii.x%ng thiee minor children are all in high
schoel. The Court fnds that Sandra can woik 40 hours per week, snd ineregse her
income slightly without addiﬁqnal traindng or education. If the Court _iniputr;s

grogs ineonte to Sandra for a 40 hour week at $16,66 per hour gross (which is her

' The Coyrt hoard no tegtimony and was presented with no docyumenty regdrding Mark's ineome stnee s 7719715
Fipancial Siament was filed, Ho testified that lie got.  taise, but never testified how much more he.garned gross,
Flowavir, ho: did testify that due to an Incrense in health Insurance preminmsg, his net mpwithly pay remained

approxinately. the same:afier the valse
H- a1
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gross, houly rat.@.' ",d‘ssn‘mihg shé works 35 howrs por week now), she wonld Tyeiles
$32,000 gross per yean, Unider the guidilinas wsing $52,000-48 her gross:income,
Mirk shall pay Sandsa $22,867.96 por year or $1905.66 per inonh i‘nl
maint@nano@'ur;.a;}jqrmamit.bas.m,,

18, Mak’snet ingome for ehild-support purposes should be reduged by the ameotit oF
maintenance he will pay per month, "This results in a statiitory net Income for
Mark of $3,956.78 per month, Baged upon that statutory uet ineonte, puldéline:
child support thr three childyen af 39% is $1,266.16 peir month,

17, The parties divided their personal propeuty through an Agiesd Otler dated April

18, Mark has asserted 'Sandxa digaipated méarital dosets. b.is;sipmioﬂ oseurs When one
spotise Uses marital funds of assets for his or her sole benefit and for-a purpose
unrelgied to the mamiage ot 4 time when the matmage is undaitgming 41
freconcilable breakdown. D re Murriage of Tielz, 603 ME2d 670 (4% Dist,
1992% I re Marrivge of Dhillon, 20 NESA 1272 (3" Dist. 2014), T is the

~ burden of ' the party who is charged with digsipation to trovide clewr aut

convineiig evidenes of the disposttion of those marita) fiunds. i re Marplage of
Gurde, 304 W.App.3d 1019 (1™ Dist, 1999), Muark assmé that while the. parties®
marrlage was firerievally broken and irredpneilable diffeveriess existed during
their separation, Sandya, withdrew $7,559,00 ftom their joint acoount, $19,000,00
from thie partios’ home equity fne of eredit, and sold parfies’ vah lotated at i
marital residence for $400,00, At trial, Bandra coiidd onty explain fhat she spend

$3000.00 to purchase & tar for the parties’ daughter witholt Werks consent, and

. o Az
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sprent $2000 for witomeys” fees.foi Cantady & AuBuchon, Sandra sould give no

acapuqﬁng, of where the rest of the rotey weut, nor did shie predude ady

dovundeiits to show where the money went. The Count finds that Sandra
disgipated $7,559.00 for the- withdrawal frotn the joint ccount, $15,899.91 from:
the hame seuity Hne of oredit (as shown by Defendant™s Fxhibiy 2),. and .‘3-4{30,().0“
for the sale of the veliole for a total of $23,858.91, ‘The Court subtracts F3000
from this numbet because it ean be recoverad fiom the dsset ~ thie vehialb,

Therefore, the Couit finds the total awovit dissipated o be $20,858,99. (and that
Bandra must “repay® $10,429.45 1o the matital estate), The Cowrt #lso notes that

Sandra sotld also mot explein why she. cashed the childron’s savings bonds, what:
the values were, or what she-did with thig money,

19, Tn 2014, Mark inherited in excess of $616,000,00. from his decgased mother,
Specifically, Matk inhesited a Bayk of Ameérida thecking avccouni (¥8827), a
money matkel savings acoount.(#4302), a Vanguard account, a TD Amerirads
acgout, i Viangiard IRA dd 4 Vangoard Roth IRA. The parties st-i,pula;ta and the,
Cowurt finds that this is Mark’s non-marital property, 8s it Was revés sonimiiigled
.-wim mavital property. The Comit-notes that Mark will reesivesadditional mmiﬁ% |
through his inheritance afier the sale of property held 1 trust at some: unknown
time in the fittre,

20, ‘Sapdra worked at YO8 radio station piiet to the pavties” mauiage and Tias 4 non-
marital retivepiont acooumnt from same,

21, Upon the parties’ sepavation, gud entry of the Order on January 21, 2015, Mark

. pwrchiased & home at 304 Léke Lotraine Didve in Swansea, Iirols, Mark

A2
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- piichased the home with raenéy hie, inherlted from his deaéasc:cl mother, Sendia
signed 4 Walver of Homestead Rights and Exemptions-with regatdto Mak’s niesw
héme, |

22 Bolh parties, proffered an appetisal to. the, Goust. of the fhir market value of the
merital holhe located -at 800 Catawba Avenup, ‘Swan;gsea, Hlingis, This house las
no mortgage and ig""paid off™ Handra’s appraisal was dated, Januaty 13, 2015
and valued the lome at $106,000,00, Mark's appraisal was dated, Fape, 30, 2015
and wvalued the home at $‘1’2’5,00’0.00. Sandra’s appraisal only included
comparable homes located in Belloville, Mlinois, Mak’s appraisel anly ineluded
somparable homes lecated in Swandea, Ilinols; The Court therefors, aguepts
Mark’s appraisal becavse it is slghtly nower and because it ‘compares homes
within the town i which the matltal homa is 1ooated,

23. The parties shags the followingitems.of marital property:

Veldicles: Value;
2000 Honda Odyssey $2,156,00
2000 Dodge. Caravan, $400.00 (previously

disposed of by Smdra
without Mark®s Jput)

1990 Byiok Repal (nsed by non-mirersot) - §928.00.

2011 Chevrolet Cyuse Value unkoown (Sandra
bought  Yehicle for non-
minoy  dayghier  without
consent or agresment of
Maxrl) :

2000 Buick Park Avenue (Mark agsents this isvon-marita®)  voknown but de minimus

Real Egtate: o Yalne:

800 Catawba Avenue, Swansea, [inols - $125,000.00

Retivement & Inveshiient Adsonmts: (Approgimate) Values
10
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Sandra”s Vianguded Roth IRA

Bandia’s. TS Veisperse 4071

Saridres D8 Vegpers Roth 401 (k)

Sundra’s 18 Vespors Retrement Matelj

Sendra’s Northwestern Muopyal Individual
Retitemet Annirity

Matk’s Ametigan Funds 401()

Mank’s Vanguard IRA

Mark’s Vanguard Roth IRA
Mask*s. 50 shares. of Willinm, Tao stock

Mmgggjf Joetlly bigld £or the Children,

Varlous 520 Ageounts

$3,544.00
$2,361,00
52, 039,00
$2,172.00

$68,884.00
$529,207.00

$8,557.00 |

$1,986.00

Children®s Savixags Bondy (oagtiod andl um@ommwd i“qr by Sanclra)

Childrents CDg st Assomaméi Bank

Insuianee

NEI

Sandras Northwestern Mutual Life Ins, Policy
on. Randra’s life '

Sandra’s Northwestern Mutual Life Ins, Policy
on the ohildren’s lives

$534.00

unlerowh but de minimug

$226.00-(combined)

24, The patics do not have a serlous dispute as,fo the division of propetty hergin,

with the exgeption of Matlk's request that the property be divided an a 50/50 ba;si,é

and Sandra’s proposal that the property be.divided on a 65/35 basis, This Court,

haring bad. the benofit of testirohy of expert Michele Laws as 19 ﬂfe futive’

impact: of diviston of marital assets, and baving eonsidered the length of the

marviage and the disparity i indome dnd earning potential, between the pacties,

finds that it Is. approptiate in this matter to divide the assets in an equal manyer,

with 50% of the menital assets being awardsd 16 Sandra and 50% belng awarded

to Mark.

Tl
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25, The .@purt nees tlwt..‘ mii'e;x various tempoiity orders, Magk hag:paid all utilities,

all vedl estate taxes, aud all inswpance, -assépihtqd with the marital residence, Mark
Thaim also, paid all yelicld inpotance preminims, as well as varfous other ex:ﬁanées
assm}iatea Wiﬁh.ijhp mgrital vesidence. Tn pddition, frond Janudry to.July of .;’20;5', .
Mark pafd @Vei‘if Wil asdooiated with the -ahild1'e1a;'s exiraentceylay aativifgieg,%
tiition, and-the ohiid::en"‘s medioal gxpenses,

26, Bendn wanis Mark to-pay ler attormeys® fees. “As a,gémaml rule, aitorney fees
are he p,x:-hﬁary responsibility of the party for'whom the sérviows we rendered.”
It ve Mevviaige of Kvivi, 985 1L:App:3d 772, 780, 670 ME24 1162 (5" Dist.
1996). A party soeking attornsy fhes mwst show two thingsy (1) an inability to.
pay, and (2) the ‘ébid&t;y of the :aﬁwr.smuaa' to pay. Inre Marriage of Bussey, 108
m.ad 286, 299-300,.483 NB.24d 1220, 1235 (11, 1985). “Binaneial inability exists
whete payment would undermine the economic stability of the spouse incurring
the-debt* fhre Marviage oj"'éi‘z'ln'ndo, 218 Iil.App.,I%d 312, 523, 577 N.E.2d 1334,
1343 (1" Dist, T991). Tn this case, the Cowt finds that Sandra has sufficient
income and .mm‘ital' assbti to pay er ow attorneys’ fees withowt undermining her

. ecopomic stability, |

27.  That as these procestlings were p,andfi1lg, Meark paid approximately $1,904.00 as
andl for g Jolnt Assopiated Ban'k oredit card (#-5199) of which Maik did not use
since the parties wete separated, At the time of the parties’ separation in August
2014, the cand had g{n approximage balanot of $2,484.70 and a m"edi't'lii"x'?e of euly
$4,000,00, As of the Nowvembér 2014 staternent, Sanda had increased the eredit

- Hne to $6,000,00 (without Matl®s qpproval or conseiit) and the @pproximate

12
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balances had. inereased to $3,876.60. (Plaintifs w16).. 'ﬂ;étf Maik aitd Sandra
aacls have other-trodit dards 1 their names that wore used by.each oFthem solely
afier'flie parties separated,

LT Y8 THEREFORE ORDERED, ADJUDGED AND DECREED:

A, That the bonds of “mattinony b:;twem ﬁei'iﬁéner, Sandra D, Dabm-Sclidl], and
Respondant, Mark R..Schell, ate dissolved 'aﬁd.-'a Todgrietit of Disdolutlon of Ivlarrivage: is hereby

- awarded and:entered hereln, |

13 That the poies e awardsd equdl allocdtion of signifioant parental
responsibilitiés and ave swarded parenting thme as seot forth fa the Judgtent of Allocativn of
Parentsl Responsibilities aud Paventing Order also entéred ‘t‘h_isda'te. A oopy of said Judgment of'
Alloeation of Rm:"«:mtal Responsibilities and Parenting Qrder ave attached héreto and neorporated
by reference herein.

C.  “That having ¢onsidered the stattory factots in 750 ILCS 57504, Mark shall pay
$22,867.96 per year ox $1908.66 per tivnth, to Sl‘mdl’i'l in maintenance ou 4 permednent begis, This

' Vmomhl,y amount shall be paid direstly 1o Sandra (one-halt on.the, 15" of the month and one-half
on the 30" of avery mionth,) Further, no ratr‘-aac’t'ive maintenance shall be awarded in light of tﬁel
temporary orders of support.

D, That the monthly amount of child support paid by Defendant to Plainfiff will be
$1,266.16 per month, said sum to be paid diveetly to.Sandra. (one-half on the 15™ of the morith
and one-half on the 30™ of every mexth,) Further, no retroactive ¢hild support shall be awarded
sinee Mark: paid Sandra more than the statutory amount lbx gxpenses. during the pendency of

thase procegdings,

13
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E. That Mark shall provide Ireulth, instirdnos i the aeiisor childien. and the parifes
will equally divide any costs not soverdd by insurance, |

B That Sandem shall claim the thiee ofder childien for the 2095 tax year and the
Mank: shall claim the two yeungest children for e 2075 tax yeat. Thereaftet, the jastes shall
alternate with. Mak olditiing the three older slilldienin even numbered tax yoprs and the Bandrs-
clatming the two younger children in even numbered tax years and vics varsa,in odd durbersd.
tax yours, Whon the oldest ahil&l‘l s, no longer eligible to be olaimed for tax exemption pwposes,
the partivs. will pach claim two.of the childven. Tach paropt will be allowed to 6laim one of the
younger children. and one of the two older children-ay that time.  When the second oldest child is .
10 longer oligible to be claimed for tax exeiiption Pispbses, the parties shall alternate with Maile
olaiming the two‘ older children in even numbered tax yeurs le;,tfd Sarmdra oldiming the youtigest
ehild in even sumbered tix years and vice vérsa in odd mimbered tix years, When the third
oldest ohild dsmo lenger eligible to be olaimed for tax exemption purposes, the partiss. will oagh |
claim one ohild tintil the fomﬂm oldest 1 no longer eligible to be claimed for tax 'exemptio.n-
putpeses. At that time, ihe partics will altemate olalralng their yougest obdld with Muik
clatrming hir i even iimbored thy yoans and Sandra olafming her in odd numbered tax yaaps, |

G, That me 1gsve of f‘postw.n:f.im&r edﬁéatiqm!-.éncl support expenses for the minor
ehildren ié reserved, Bach ohild’s §529 account shall be maintained for -us‘,e: towatd said mingr
child®s educational expenges ineurred afier graduation fromm high sehool, Neither party shall be
pentndited toremove any fundsfiom angminor child’s §529. account for aty other purpose,

H, ‘That the CDs af Associataﬁ- Bank, of which Sandra is the. aust'mii‘an,, shall ‘he

maingained for nsb of the chifldren; Neither party shall be permitted to remove duy fands frain

14
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these GDs. They qre gywidded ‘fo, the parties® childven foruse when eagh CP matures andfor
when eacl ¢hild reaches the age of 14, |

1 That Santia shall be apasded all right, ‘ti.ti.ﬁzu and interst in and to' the patties
mignital residence Yovgied af 800 Catawhy Avetnie, Swanisea, Wlinets and S}'ml-adra Shall pay Mark |
for anetialf 6f'the dquity. of $62,500.00: &andxa: shall also pay by dssotiated tié‘bt‘, of sald
restdences  fpeoifivally, Svmélm ghall pay- the home cquity lopn dug o hey dissipation of th
mqh;eby bhiained ffom the home equity loan for which whe gannot dcesunt, “I‘.ﬁa home equity-Toan
was taken. out iﬁ the atfiotnt of §15,809.91. Sinee fhis iy more than ber Wkt of total dissipation
(which is§10429,45Y, the Court will account foi the diffeiehce. of $5,470.46 mow owed 1o
Bandra glaswlieto,

T, That prvsuang to,'"the- Waivet of Homestsad Rights and E’;‘xempti;ms Sandra
exeputed, Mark shall be awarded all right, title, and dntexsst {n dod to the lotive he purhiased with
non-maritel fuinds 4l 304 Lake Lomaing Drive it Swensea, Iliinoisa

K, That Sandra shall be awarded tll',x@ 2000 Honda (dyssey dnd 2051 Chevrolet Cruse
(which she pyuchdsed Foi the ‘parttes’ oldest danghtor afier “th'a parties Tall spparated) and ey
agsodiated Hability for eilhier vehicle, Since Satidva ly now awaided the asset for which she usod
$3000 of the martial ssets o purchase, Sande dwes Mink $1500,00. (This brings the anount,
owed to Sandia abave to $3,970.46,) Bach party shall exeote any doounents necessary 1o
remove the ether pearty’s nanie from the title, if pétessary,

L. That Matk shall be awarded the 2000 Buick. Park: Avenuie #nd any assotidtad
liability. Badli pavty shall exapule aty dooliments necbisaty to refnove the other party’s narmy

froon the Hile; i ngosssaty, . |

o s
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M.  That the parties’ son, Authiony Schell, shall be awded. the, 1998 Bulk Regal, -
Bach 15&1*;&3Slm‘l,l.-.qxt-:‘cmma'r‘;y doctiments necessary t(p transfor the vehicly i the Party’s son,,
N, Bach patty iz ewatded 4l Itents of personul progerty pursuant to the Agreed Grder
qlatéiﬁ‘éﬁd April 27, 2016. Bash party is glye awardad iy q‘ﬂmnmrsmmi property . thliy cu.nmﬁt‘
possession fhes.aud elem oty clalns by fie other, . |
O, Eachpanty is awarded any and 4l bank socoubtts in their own nathes.
P, Hachparty 18 1o by the eredit card indebtadness currontly fn thair sepaats nanes
and shall indemnify and hold the ofher party haniless thersfiom, |
Q. That Martk shall be awarded his Amedoan Funds 401k thraugh. hiy efnployer,
“Willtam, Tho & Asgociates, Howgver, Bandta shall be dwarded one-half ofisaid 401k as of the.
date, of i Fadgment.of Dissolutlon of Marriage less. the following:
1) $58.524.54 ('Wlﬁclil represetiia $62,500,00 as and for the equity in the meniial
home mimis $3,970,46 1o offset the Faot that Sandra iy taking the. entlre home;
ety Jogi ay explained dbove); |
%) One-half of the value ‘#p. of the dite afthis disselution of merdiags of Sandra’s
Plaintitfs Nerthwestern Mutual Variable Annuity/IRa. (#20219201);
3} One-half ofthe v;mw asl ofithe: c’lgt‘es oi’"thih‘dfssalr;ﬁonl of inaptage of Sandeas
T, Rowe Priee Relivement investmeris, (hs V‘éspers; 401(k), Roth 4010, and
mit-ﬁemem tnateh accowmts) held firongh her eriployen
4) One-half o the value ag of the date of fhis disselufion of marrage of "’.Sanafa’;a

Vangoard Roth IRA account (#-5098);

16
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5) Oneshalf -of the cagh valug dy of the date of thig dipédluﬁi’qn of tarkidge of
Hatdua? s Northwestern Mugyal life! insuranie: p&jlioy-(*éf whieh ghe 18 thoe inswred)
ang
@) Orie-balf’ of the. cash walue as. of fhe date of thifs dissolution of marfigge of
Sandia’s Norfhwestten Mutual 1ie. insurance policy (af whieh. the pariies”
ehildren are the ixﬁﬁt}f@d}s
Aty necessary- paperniork, shall be complated by Bandea’s oounsel to offectuate this frangfley W
Mkt siall coopepate: with satd transter, |

Re 'That Sandtd shall be awmded the othes half 60 all of her investivient acdeunts
spétitied. in Paragraph Qa8 well a8 the entire amout of her Fitlelity Tnvéstnein fhirough her
proviouy employer YO8 IRA, which the Court fitds, isanéﬁmznaxi'eal’.

B That Mark is hereby awarded Iis Vamguard Rpllover IRA and hiis Vanguard Roth
IRA (ot iy inherited TRAs), However, Saudra shall receive eng-half of sald ascounts as of the
date of yhi& disﬁ,b,l,m,i.oﬁ of martiage, Any necessaty paperwork shall be completed by Matk's
couhise! 1o effbutuate this tanstar,

T, That the Defendant is awarded all of hig inherited Tunds, Inoluding hig: Vanguard
Iuherited IRA, his Vanguard Imwxited Roth IRA, tis Bank of America acdout, (#8827), his
Bank of AmerioaMoney Market &:&v‘mgs acoount (#4302); and his T Ameniteade ascoumnt,

Uu That Defendant i$.dwarded his 50 shareg of stock with William, Tao & Associatos
with an yiknoyen, But de-minimus, value,

Vi That each party ghall be responsible. for the Qré,dix eird debt on the evedit gard
aceoupts held in their dwn pames.. '

W, That esch paity ghall be responsible-for-their own remaining sttoiney’s fees.

17
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X, That Judgment is entered iy favor of ‘aim‘mey Johy E, Lo of Avbuchon & 1.ee
(it 4

R.C. and againgt Potitioner, Sandiel B Dahm-Solgll i the amou of $6,676,00 for: past.
fttorney’s: fees alrondy avwirdsd after hearing 'tm‘cl Hrgonent, |

Y. Thet this Goyrt expresily vetains Jurisdistion of this tause for the puxpose of
onfiding, all the tetus of iy Judgm&nl of Dissulution vf Marriage,

N Th L |
80 ORDERED this "J, j j day of Gotohar, 2016,

- A8
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et et
INTHE TWENTIRTH JUI)ICIAL CIRCULT .
ST QLATR COUNTY, TLLANOIS - .. FILEDR
87 CLAIR COUNTY
SANDRA DAEM SCHELY, ) ,
) DEC 1'g 2017 .
Petittoner, )
) : 2
2 Yy 14D637 4 s
v ) t
MARK SCHILL, )
)
Respondent. )
TN

AND ) IM&Q&MMW&M&M

The Court has heard avgument and has raviewed the parties® motions for elarification and to
reconsider the Cowrt®s 10/11/18 Order and malkes the following amendments to the Judgment, as well ag
the following mliﬁgs. :

Husband seeks an assignment of the oredit card debt, The Court intends to split that debt equally,

-especlally In Hght of the expenses pald by Husband during the litigation. Porguant to Bxhibit A attached
to hig 11710716 motion for clarifloation, however, the Couvt finds t:hat aftor it oredits Husband with those
payments, Wile owes }txrsban;i $3,838.44 in relation to the oredit card debt,

GiQen his Court’s order that Wife is completely responsible for the home aquity'(ine of eredit,
she must refinance the debt to remove Fusband’s name within the next 90 days, - |

Thatthe rematnder of the Fusband's motions fo;' olarification and o reconsider are deniod,

That regardless of whether Husband’s ppuding motion for modiﬁgation of maintenanee and ohild
support is granted, the dividends from his inhetltance shall be considersd and added to his monthly
income for maintenance and child suﬁport purposes. |

Husband shall also obtain and maintain a i'if'c surance policy in the amount of $500,000 for
Wife's benefit to seoure the malntenance and child support,

Fusband shall also provide health insurance for ail the children, tcluding all minots and non-

b4
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IR LYEN

That the remainder of the Wife's motions for olarifioation and to reconsider are denijed.

S0 ORDERED this 18th day of Decamber, 2017,

YenrTulih R Gombio =
Zﬁﬁ D
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e &
N THE TWENTIETH JUDICIAL CIRCUIT
8T CLATR COUNTY; ILLINOIS

SANDRA DABN SCHELL, )

Petitloner, % -
v, 3 140637
MARK SCHILL, ) |

Regpondenl. ;

' & 00 RECONBIDIER,

The Court has hemd axgamem and has reviewed, the pay! ey’ motions for c!mmcaﬂon and (o
reconsider the (L‘ouri & 10/11716 Order anc makes the following amencmmnts 1o the. iuc!gwmam, as well as
the follozwing rulings.

Husband seoks an assignment of the aredit card debt, . The Court intends 10 split-ﬂmﬁ d&b’u dqnally; -
espec{a[ly inlight of the expenses paid by Imsband cmrmg the litigation, Pursiant'to, Exh Bit A ‘attaohed
to-his J 1710716 imotion for claritioation, however, the Gourt finds that afier If oredits: Husbmid WIth those
payments, Wife owes Husband §3,838.44 In velation to the credit.eard dobi, . '

Given this Cout's order that Wife is eomp!etﬁly\ responsible for the home aqitity” Ham of vrodit,
ghemust refinance the debt to remove Fusband’s uamg% within the next 80 dayd, Any oredit gwan 6 har
for the homie ec]uity is inténded to be temoved from the mriglum order,

That the romalnder of the. Hushand's motions for elatitioation and to reconsitler aye clenled

That regardless of whether Husband®s pending motion I‘or modification nfmamten'mce and child
support Is gramted, tlw'dlviclendswl'rom hls mheritalwa shall e consldered and ddded to his n’t,onthly
income for maimenanm and ohild suppbrt purposes. ; '

Hushnnd atial] ;miukatn lits {fe Tosurance poticy through his oysvent emp{oyer ind shaii uama
Wife as the -b'anéﬁomw.'sd fong as he ts obligated t pay any: Fam (fal support. Husbind ,shzgll. albo

eoopetabe with all approfiiate. steps for VWife to obtaln at her skpense a new 1 insprance-polioy ko ssoyrd
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future ohild support, any future educational expenses for the minor o emanioipated children, and

maintenance,

Al

Husband shall also provide heauh ‘fnsurancmﬁsr BTN Metudliy s 'mfars A e

inors, for as leng as hie s ghlemursusuttethe hongiavailbT NI SO SRATEHE ";@@:ﬂ%m; s
Thdt the r&mamder of the Wu’a’e motions for olarifiontion and o reconsider are demed

30 ORL“)ERF’D this 28th dny of Deosmber, 2047,
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing document was served upon the
attorneys of record of all parties 1o the above cause by:

= Facsimile; addressed to such attorneys at their business address as
disclosed by the pleadings of vecord herein,

r Hand delivery: addressed to such attorneys at their business address as
disclosed by the pleadings of record herein,

o U.8, Mail: enclosing the same in. an envelope addressed to such attorneys
at thelr business address as disclosed by the pleadings of pecord herein,
with, postage fully prepmd and by depostting with the U8, Mail at 23

) Public Square, Suite 230, Belleville, IL. 62220,
}{' B-Mail: mmmltting the same addressed to such attorneys at their busmess

e-mail address as disclosed by the pleadings of record herein,

this: (o day of @@Mﬁ 20 ( 7 ,

i 2

Dustin Hudson
 Neubauer, Johnston & Hudson
955 Lincoln Highway
Fairview Heights, 1L 62208
Telephone;  (618) 632-5588
Fax: (618) 632-5789
E-Mail: dhudson@neubayerlaw.ory
Attotney for Respondent/Appelles

A-43
W
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State of lllinois
IN THE TWENTIETH JUDICIAL CIRCUIT, ST. CLAIR COUNTY, BELLEVILLE, ILLINOIS

» Amggcm Do - S MQ.Q_\
No. o, o
Vs, | / "‘J"‘/ - l/;’) . (:/’9&:5 /‘/7;7

|
act SchollQ i o
m ’t efendant | FEB 1§ 2020

PR g

ORDER
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FILED
June 02, 2020

APPELLATE
COURT CLERK

5-20-0099

In te MARRIAGE OF SANDRA. D, DAHM-.
. §CHELL, Pelitioner-Appellant, and MARK R,
mmm;, ReSpondemtwAppwl!w.
. $t. Clair County
Tedal Court/Agency No.: 1»41?:)637

QRRER
This canse coming onlx to be heard on am’sellam’s apptiéaﬁon for leave to a';;)peal pursuant
th Supreme Court Rule 308, and the court belng advised it the prexmisos:
Iy ism'mmxsom ORDERED as follows:
That appellant’s appHoation for leave to af)peal patsuant Lo Eéuwmw Court Rule 1508 1s
'GRANW:), B
That appoliant’s vequest to shorten belefing time Is I)ENILD and appellant’s brief {s due
35 days from the date of this order; '
o That appml}uni&’s request to transfér th‘a resord on appeal from Case 5w19~007$ to the
| wm*rent;.abp@al i hieroby ALLCOWED and t!xaa poguest o sutbp‘la‘mtsnt {he r@dord on appenal with the
Yebeuary 18, 2020, order is hereby. ALLOWED, ' ' o

A- B0
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APPEAL TO THE APPELLATE COURT OF ILLINOIS
5th JUDICIAL DISTRICT '
FROM THE CIRCUIT COURT OF THE 20th JUDICIAL CIRCUIT
ST. CLAIR COUNTY, ILLINOIS

SANDRA D DAHM-SCHELL

Plaintiff/Petitioner
Circuit Count No:

V. Trial Judge:
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07/18/2017 LEADS ENTRY GUIDE - C489 C 489 -C 489
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08/09/2017 ORDER - C491 C491-C 49
08/29/2017 ORDER - C492 C492-C 492
09/26/2017 MOTION - C493 C493-C495
09/26/2017 NOTICE OF HEARING - C496 C 496 - C 497
11/01/2017 ORDER - C498 C 498 -C 498
11/03/2017 NOTICE OF HEARING - C499 C 499 - C 500
11/06/2017 MOTION - C501 C 501-C 504
12/18/2017 AMENDED JUDGMENT (2) - C505 C 505 - C 506
12/18/2017 ORDER {2) - C507 C 507 - C 509
12/18/2017 ORDER - C510 C510-C 511
12/28/2017 AMENDED JUDGMENT - C512 C512-C513
12/28/2017 RE-ASSIGNMENT ORDER - C514 C514-C515
03/12/2018 MOTION TO REINSTATE - G516 C516-C518
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05/16/2018 MOT FOR EXTENSION OF TIME - C543 C543-C544
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01/29/2019 ORDER - C59%4 C 594 -C 594
02/07/2019 ORDER FOR CASE MANAGEMENT - C595 C 595 - C 596
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03/22/2019 LETTER - C607 C 607 - C 607
03/22/2019 ORDER - C608 C 608 -C608

SUBMITTED - 13089119 - Dustin Hudson - 4/26/2021 1:08 PM

A-55



SANDRA D DAHM-SCHELL
Plaintiff/Petitioner

V.

MARK R SCHELL

126802
APPEAL TO THE APPELLATE COURT OF ILLINOIS

5th JUDICIAL DISTRICT

FROM THE CIRCUIT COURT OF THE 20th JUDICIAL CIRCUIT

ST. CLAIR COUNTY, ILLINOIS
5-19-0075
Appellate Count No: 5-19-0075
Circuit Count No:  14-D-0637

Trial Judge: PATRICIA KIEVL.AN

Defendant/Respondent

EXHIBITS - TABLE OF CONTENTS

E-FILED

Transaction ID; 8-19-0075

File Date: 4/12/2019 4:.05 PM
John J. Flood, Clerk of the Court

APPELLATE COURT 5TH DISTRICT

Page 1 of 87

Party Exhibit # Description / Possession Page No.
04/10/2019 Table of Contents - E1 E1-E1
DEFENDANT D1 DAHM & SCHELL INC - E2 E2-E3
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