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STATEMENT OF INTEREST OF AMICUS CURIAE 

The Illinois Defense Counsel (IDC) is made up of about 600 Illinois attorneys who 

devote a substantial portion of their practice to the representation of business, corporate, 

insurance, professional, governmental, and other individual defendants in civil litigation.  

For more than 50 years, it has been the mission of the IDC to ensure civil justice with 

integrity, civility, and professional competence.  

The IDC has a substantial interest in maintaining efficient litigation procedures 

that avoid burdensome and unnecessary lawsuits.  The IDC respectfully submits that this 

Court should employ the reasoning and conclusions of the United States 

decision in TransUnion, LLC v. Ramirez, 141 S. Ct. 2190, (2021).  In that case, the U.S. Su-

preme Court held that claims brought under the Fair Credit Reporting Act (FCRA), such as 

this litigation, must allege actual injuries in order to comply with Articles II and III of the 

U.S. Constitution.  While Article III jurisdictional restrictions are not applicable to state 

court proceedings, the separation of powers principles incorporated in Article II limit fed-

eral legislation equally regardless of which court is applying said law.  Ignoring the 

TransUnion decision risks prolonging unnecessary litigation since the U.S. Supreme Court 

maintains appellate jurisdiction over this issue. 

STATEMENT 

Calley Fausett provided cash to Walgreens for the purpose of reloading her pre-

paid cash card. Such transactions are governed by the Fair and Accurate Credit Transac-

tions Act (FACTA), which was passed as an amendment to the FCRA. At the conclusion of 

the transaction, she received a receipt from Walgreens that included the first six and last 
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four digits of her cash card number rather than the maximum five-digit limit required by 

FACTA.  She has alleged no actual injury related to the transaction or the receipt.  She also 

acknowledged that the digits printed on her receipt only identify the issuing bank and 

contain none of her own personal identifying information.  

 Ms. Fausett subsequently initiated a class-action lawsuit against Walgreens alleg-

ing the FACTA violation.  The trial court denied  motion to dismiss for lack of 

standing and ultimately certified a nationwide class of individuals who received receipts 

from Walgreens that included more than the last five digits of their reloadable cash cards. 

The trial court held that, at least in Illinois, alleging a statutory violation is sufficient to 

confer standing regardless of whether any actual injury occurred. 

Walgreens appealed the trial  class certification to the Appellate Court of 

decision to the Illinois Supreme Court. 

ARGUMENT 

The decision of the circuit court and the Illinois Appellate Court, Second District 

 with TransUnion v. Ramirez

TransUnion 

that do not evidence any actual injury and that such right 

. 
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way, is the people's agent Some 
, 76 Colum. L. Rev. 385-386 (1976). 

, and controlling those who ex-

ecute the laws.”  , 561 U.S. 477, 492 

 

any injury to collect statutorily prescribed  violates the 

basic principle that the courts cannot infringe on the exec responsibility to enforce 

federal law.  See Id. at 496. 

I. 
The U.S. Supreme Court has Held That Non-Injury Claims Under the FCRA are 

 

whether this Court should adopt the reasoning applied by 

holding in TransUnion and apply that decision in this case and others similarly situated.  

TransUnion addressed the issue presented when claims brought under the FCRA lack any 

concrete injury.  The United States Supreme Court in that case expressly held 

ue defend-

 also would infringe on 

TransUnion at 2207.  

Supreme Court and federal circuit and district courts.  , 169 
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Ill.2d 325, 335 (1996).  The United States Supreme Court's 

clearly binding on this court.   However, in the absence of a United States Supreme Court 

federal law depends on factors such as uniformity of law and the soundness of the deci-

sions.  , 2013 IL 113836, ¶ 33.   

United States Supreme Court in TransUnion a class of 

n of the Fair Credit 

 TransUnion, LLC v. Ramirez, 141 S. Ct. 2190, 2197 (2021).  All of the 

class members claimed to have had credit reports furnished by TransUnion that had inac-

or other serious 

criminals.”  Id.  However, only a  class members had their 

 Id. 

 are claiming here that Walgreens violated the FCRA 

injury.  The United States Supreme Court, however, determined that the consumers whose 

to sue. 
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authority. Id. at 2207.   Although the Supreme Court 

 

TransUnion, , 

that case, then it must be determined by this Court, adhering to the United States Su-

these 

 

II. 
Only 

Actual Injury. 

 federal 

government 

forced.  U.S. Const., Art. II, §3.    Accordingly, d

“solely at Branch and the purview of 

”  TransUnion, LLC v. Ramirez, 141 S.Ct. 2190, 2207 

(2021).  Regardless of whether it is a state or federal court analyzing and construing federal 

it is the legislature that has the authority to prescribe a remedy and the exec-

those rights.   

It has long been held that the legislature possesses the authority to make laws and 

 

, 277 U.S. 189, 202 (1928).  It is a breach of 
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States, 276 U.S. 394, 406 (1928).  Congressional authority was therefore purposefully con-

Id.   

cline such enforcement. , 725 F.3d 255, 264 (D.C. Cir. 2020).  One of the 

greatest unilateral powers  

protect individual liberty by the manner and to the extent to which it enforces federal 

.  More precisely, by exercising the power to either 

enforce or not enforce of a federal law. Id.  To allow otherwise would enable the 

legislature to empower the 

other, co-equal, branch of government.  , 262 U.S. 447, 489 

(1923).  

Id. 

not ignore the “concrete injury” require-

sion, Lujan v. Defs. , 504 U.S. 555 (1992).  That court provided: 

-of-
cance we have always said, the answer must be obvious: To permit Con-

right” vindicable in the courts is to permit Congress to transfer from the 

duty, to “take Care that the Laws be faithfully executed,” U.S. Const., Art. 
II, § 3.  Lujan at 577. 
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fundamental sources of authority.  See Id.  

This long-

having  

stances where no individuals experience actual injury.  

behavior in which no actual harm occurs. In , 725 F.3d 255, 264 (D.C. Cir. 

2020). 

protect itself from injury. 

founding fathers to establish checks and balances between the federal branches of gov-

ernment, h

intergovernmental checks and balances, and they are not disabled from relying on those 

es, 564 U.S. 

protect the liberty and security of those governed.”  v. 

, 501 U.S. 252, 272 (1991).  Walgreens is like-
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III. 

 

terest when seeking enforcement.  When Congress seeks to create such an arrangement 

 

Statutory damages are usually enacted to encourage use of the courts as a means 

See 

, 331 F.3d 13, 22 (2nd 

, 74 Mo.L.Rev. 103, 110 (2009). 

ing that statutory damages are reserved for cases in which the damages caused by a vio-

, 232 

F.3d 433, 436 (5th Cir. 2000).  By contrast, actual damages may be recovered where they 

Id.  

neys general to police [statutory] compliance even where no actual damages exist.”  Id.   
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ness Doctrine. See Scheuerman, 

, 74 Mo.L.Rev. 103 (2009).  Likewise, the fact that statutory damages 

See , 499 U.S. 1, 18 (1999). 

The Due Process Clause of the Fourteenth Amendment 

Co. v. Campbell, 538 U.S. 408, 416 (2003).  An award is “grossly excessive” if “it furthers 

  

not for being an unsavory individual or business.” Id. at 423. 

427. Following these guideposts, the United States Supreme Court has held that “few 

awards exceeding a single-

25. 

 If FACTA is strictly applied, 

against a class member even if no such class members incurred any actual injury.  15 U.S.C. 

§ 1681n(a)(1)(A).  Without any actual damages to compare to the statutory damages, such 

an outcome would guarantee an outrageously excessive award to the s. 

I  
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 a Claim 
under the FCRA  

only when they have a real 

interest in the outcome of the controversy.  , 217 

N.E.3d 985, 989 (Ill. 2023).  When a party lacks an interest in controversy, they have no 

standing to sue.  , 2020 IL 124754, ¶ 26.  

likely to be prevented or redressed by the grant of the requested relief.  

Marion, 188 Ill.2d 211, 221 (1999).  Two recent Illinois decisions illustrate how 

claims in this case  First, in 

, 2023 IL App (5th) 220742, a defendant physician-owned medical group 

 that 

“names, addresses, social s

 Id. at ¶ 3-4.  Two aggrieved s alleging 

of -law neg-

ligence.  Id. at ¶¶ 5-6.  , holding that 

such claims were  Id. 

at ¶ 15.  

The  decision extensively cited , 

2015 IL App (2d) 140782, which 

suit against a healthcare provider following a data breach.  Id. at ¶ 5.  There, the Appellate 
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” was an basis on which to confer standing on those 

.”  Id. at ¶ 26. 

In this case, the s have an even weaker argument in favor of their being 

conferred standing to bring the pending claim.   and  had sen-

disclosed in a data breach .  Here, 

s anyone gained unauthorized access to 

 from their cash cards.  s here only allege the bare 

digits on a receipt, and fail to claim any unauthorized access or any 

the disclosure.  

ing claims under the FCRA. 

CONCLUSION 

decision in TransUnion deter-

mined that the courts do not possess any authority 

cover damages under the FCRA.  This Court should consequently embrace the reasoning 

and conclusions expressed in TransUnion to further judicial consistency and protect the 
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CERTIFICATE OF COMPLIANCE 

CONNOR FITCH, of BROWN, HAY + STEPHENS, LLP of Springfield, Illinois, as attor-
ney for , hereby certifies that this Brief 
complies with the length and form requirements of Illinois Supreme Court Rule 
341(a)&(b).  The length of this Brief, excluding the Rule 341(d) cover, the Rule 
341(h)(1) statement of points and authorities, the Rule 341(c) certificate of 
compliance, the certificate of service, and those matters to be appended to the brief 
under Rule 342(a) is 12 pages. 

BROWN, HAY & STEPHENS, LLP 

BY: 
CONNOR FITCH 

CONNOR FITCH 
Attorneys for AMICUS CURIAE 

ILLINOIS DEFENSE COUNSEL 
BROWN, HAY & STEPHENS, LLP 
205 S. 5th Street, Suite 1000 
Post Office Box 2459 
Springfield, Illinois 62705 
217/544-8491 
cfitch@bhslaw.com

129783

SUBMITTED - 25518557 - Edward Graham - 12/14/2023 3:06 PM



No. 129783 
 

MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF OF ILLINOIS DEFENSE COUNSEL IN SUP-
PORT OF DEFENDANTS-APPELLANTS 

Page 5 of 6 
 

CERTIFICATE OF FILING AND PROOF OF SERVICE  

Now comes Connor Fitch, of Brown, Hay & Stephens, LLP of Springfield, Illinois, and 
hereby certifies by and pursuant to Illinois Compiled Statutes, Chapter 735, paragraph 5/1-109 
(735 ILCS 5/1-109) that he caused to be served upon the following named person, a copy of MO-
TION FOR LEAVE TO FILE AMICUS CURIAE BRIEF OF ILLINOIS DEFENSE COUNSEL IN SUPPORT OF
DEFENDANTS-APPELLANTS and AMICUS CURIAE BRIEF OF ILLINOIS DEFENSE COUNSEL to which 
this Certificate is attached, said service being made by electronic transmission from 
cfitch@bhslaw.com or cfemley@bhslaw.com to the following on this 6th day of December 2023, 
at or before 11:59 p.m. 

TO: Robert N. Hochman 
Neil H. Conrad 
Emma Kurs 
SIDLEY AUSTIN LLP 
1 South Dearborn Street 
Chicago, IL 60603 
rhochman@sidley.com  
nconrad@sidley.com  
ekurs@sidley.com  

Robert M. Andalman 
Rachael Blackburn 
Diana Guler 
A&G LAW, LLC 
542 South Dearborn Street 
10th Floor
Chicago, IL 60605 
randalman@aandglaw.com  
rblackburn@aandglaw.com  
dguler@aandglaw.com  

Keith J. Keogh  
Michael Hilicki 
Koegh Law, Ltd. 
55 W. Monroe St., Suite 3390 
Chicago, IL 60603 
keith@keoghlaw.com 
mhilicki@keoghlaw.com  

Bret L. Lusskin Jr. 
Bret Lusskin P.A.  
20803 Biscayne Blvd., Suite 302 
Aventura, FL 33180 
blusskin@lusskinlaw.com  

Scott D. Owens 
Scott D. Owens, P.A. 
3800 S. Ocean Dr., Suite 235 
Hollywood, FL 33019 
scott@scottdowens.com 

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure, the 
undersigned certifies that the statements in this instrument are true and correct. 

BROWN, HAY & STEPHENS, LLP 

BY: 
CONNOR FITCH 

129783

SUBMITTED - 25518557 - Edward Graham - 12/14/2023 3:06 PM



No. 129783 
 

MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF OF ILLINOIS DEFENSE COUNSEL IN SUP-
PORT OF DEFENDANTS-APPELLANTS 

 

Page 6 of 6 
 

 
 
 
 
CONNOR FITCH 
Attorney for AMICUS CURIAE,  
  ILLINOIS DEFENSE COUNSEL 
BROWN, HAY + STEPHENS, LLP  
205 S. 5th Street, Suite 1000 
Post Office Box 2459 
Springfield, Illinois 62705 
217/544-8491 
cfitch@bhslaw.com 
 

129783

SUBMITTED - 25518557 - Edward Graham - 12/14/2023 3:06 PM




