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ARGUMENT
Andre Hilliard, an 18-year-old first-time offender, pled the gist of an arguable claim
at the first stage of post-conviction proceedings that the mandatory 25-year firearm
enhancement applied to his 15-year sentencefor attempt murder isunconstitutional as
applied to him under the proportionate penalties clause of the Illinois Constitution.

A. Thelow pleading standards at thefirst stage of proceedings.

Andre Hilliard—an 18-year-old offender—argued in a pro se post-conviction that the
mandatory 25-year firearm add-on attached to his 15-year sentencefor attemjpt murder violated
the lllinois Constitution, as applied to him. (C. 90) The State tacitly acknowledges the low
burden placed upon apro se petitioner at thefirst stage of proceedings, where apetition may
only be dismissed if it isindisputably meritless, i.e., completely contradicted by the record
or without an arguablebasisinthelaw. (St. Br. 17) See Peoplev. Hodges, 234 111. 2d 1, 22-23
(2009). The State nevertheless treats this case asif it were at later stages of post-conviction
proceedingsand Andrewererequired to provethe mandatory enhancement isunconstitutional
asappliedto him. See Peoplev. Edwards, 197 1. 2d 239, 246-47 (2001) (whether defendant
has made a* substantial showing of aconstitutional violation” isinappropriate at first stage).
Ultimately, the State agrees that any offender—uvenile or adult,~with any sentence-life or
otherwise-may make an as-applied challenge to a sentencing statute, and that the appellate
court herewaswrongtofind otherwise. (St. Br. 40-41) Y et the Statefailsto show why Andre's
ownclaiminthat regardisfanciful or without an arguablelegal basis. Nor do the State’ snew
attemptsto show Andre' s claim isforfeited or barred by resjudicata have merit. Thus, this
Court should reversethesummary dismissal of Andre’ spro se petition and remand for second-
stage proceedings, including the appointment of counsel.

B. The State’s new procedural arguments should beregected.

The State asks this Court to find Andre’ s as-applied challenge forfeited because he

did not raisethat claim at sentencing and did not try to overcomeforfeitureby alegingineffective
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assistanceof trid counsel inhispro sepetition, and asotofindit barred by resjudicata because
theappellate court rejected an excessive sentence argument rai sed by Andreon direct appeal .
(St. Br. 23-31) Both arguments should be rejected.

Firgt, “[t]herulesof waiver areapplicabletothe Stateaswell asthedefendant in criminal
proceedings, and the State may wai vean argument that the defendant waived anissueby failing
toarguewaiver inatimely manner.” Peoplev. Williams, 193111. 2d 306, 347-48 (2000). When
proceedingintheappellate court, the Statedid not claim forfeiture or resjudicata, eventhough
it acknowledged both principles generally apply in post-conviction proceedings. (St. App.
Br. 6-7) Thus, the State forfeited its ability to claim forfeiture or resjudicata in this appeal.

Addressingforfeitureonthe merits, thisCourt hasrepeatedly held that post-conviction
petitions provide the proper forum for as-applied challenges, without ever stating they first
havetoberaised at sentencing. See Peoplev. Harris, 2018 1L 121932, 148 (rejecting as-applied
challengeraised by defendant on direct appeal and stating claim could berai sed through Post-
Conviction Hearing Act) and Peoplev. Thompson, 2015118151, Y144 (citingthe Act as* expressly
designed” to address as-applied proportionate penalties challengerai sed by emerging adult);
cf. Peoplev. Clark, 2023 IL 127273, 194 (Miller did not provide emerging adult with cause
to raise an as-applied proportionate challenge to his sentence in successive petition because
it did not “explain why defendant neglected to raise the proportionate penalties clause claim
inhisprior postconviction proceedings’) (emphasisadded). Indeed, when Andretriedtoraise
this claim on direct appeal, without alleging ineffective assistance of counsel, the appellate
court followed Thompson, 2015 IL 118151, and told Andre he could only raisethe challenge
inapost-conviction petition. Peoplev. Hilliard, 2017 IL App (1st) 142951-U, 140-42. (PA14-15)

The State contends the appellate court’ s holding “meant only that petitioner might

have obtained review of th[is] claim[] through the lens of ineffective assistance of counsel

SUBMITTED - 22574023 - Nancy Rodriguez - 5/4/2023 9:09 AM



128186

—, 1.e,, by alleging that defense counsel provided ineffective assistance for not raising and
developing the claim, including itsevidentiary basis, at sentencing.” (St. Br. 28-29) Y et the
decisondid not containany suchlanguageor requirement. Hilliard, 2017 1L App (1st) 142951-U,
111140-42. Asnoted above, Thompson and Harrisconfirm that no further allegationswerenecessary
to raise the claim in a post-conviction petition.

The State also fails to take into account a key component of as-applied challenges,
vis, that they are analyzed under evolving standards of decency. People v. Leon Miller, 202
[l. 2d 328, 340 (2002). The most objective evidence of evolving standards of decency are
thelawspassed by thelegidature. Id. at 340-41. Thus, Andre' sclaimreliesoncurrent legidation
toillustratetheevolving standardsof decency inthetreatment of youthful offenders, including
that firearm enhancements are now discretionary for juveniles and that young adults under
age2l arenow eligiblefor parole. 730 ILCS5/5-4.5-105(b) (eff. 2017); 730 ILCS5/5-4.5-115(b)
(eff. 2019). By contrast, Andrewas sentenced in 2014. (R. 439) Thus, afinding that hiscurrent
as-applied challenge has arguable merit is distinct from and stronger than aclaim that trial
counsel was ineffectivein failing to raise that issue in 2014. See Strickland v. Washington,
466 U.S. 668, 689 (1984) (“ A fair assessment of attorney performancerequiresthat every effort
bemade. . . to evaluatethe conduct from counseal’ sperspectiveat thetime.”) (emphasisadded).

Inany event, any perceived faillureof Andreto overcomeforfeiturebyfailingtoalege
ineffective assistance of trial counsel in hispro se petition ismerely aprocedura defect that
may easily be cured at the second stage of proceedings. See Peoplev. Flores, 153 111. 2d 264,
278 (1992); Peoplev. Addison, 2023 IL 127119, 123. At thefirst stage, apro se petition is
viewed with aliberal eye and assessed for its “ substantive virtue rather than its procedural
compliance.” People v. Hommerson, 2014 IL 115638, 11. Thus, this Court has repeatedly

found error in the summary dismissal of claims based on some sort of procedural defect that
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atrained attorney can cureat the second stage. See Peoplev. Allen, 20151L 113135, 1137 (failure
to notarize supporting affidavit); Hommerson, 2014 1L 115638, 1111 (lack of verification affidavit);
Peoplev. Boclair, 202111. 2d 89, 101-02 (2002) (failureto explainlack of cul pablenegligence
for untimely filing). Here, the absenceof aclaim from Andrethat histria attorney wasineffective
infailing to challenge the mandatory firearm enhancement as applied to him did not prevent
review of the substantive virtue of his petition: both the circuit court and the appellate court
understood the nature of his challenge and reviewed that claim on its merits. (C. 110-114);
Hilliard, 2021 1L App (1st) 200112, §17-52. Seealso Peoplev. Turner, 187 111. 2d 406, 412-13
(1999) (post-conviction counsel must amend petition to overcome forfeiture).

Moreover, theappell ate court hasrecognized that aclaim of ineffective assistance may
beimpliedinapro sepetition. In Peoplev. Chrisman, 2022 IL App (2d) 210530-U, 119, the
court held that while the “ defendant did not directly raise the issue of ineffective assistance
of appellate counsdl in his petition, [ ] doing so requires a higher level of legal procedural
knowledge, whereas a pro se defendant is often ‘ unaware of the precise legal basisfor his
claimor all thelegal elementsof that claim.’” 1d. at 128, quoting Edwards, 197 I1l. 2d at 245.*
Chrisman has support from Hodges, where this Court rejected the defendant’s own pro se
clamthat hisattorney wasineffectivefor failing to cal awitnesswho would have supported
atheory of salf-defense, but a sofoundit arguablethat thewitnesswoul d have supported second-
degree murder, aclaim not raised by the petitioner. Hodges, 234 111. 2d at 16, 20. This Court
reasoned that “whether defendant’ s pro se petition, which focused on self-defense, could be
said to haveincluded allegations regarding unreasonabl e belief second degree murder —i.e.,
imperfect self-defense—isat aminimum thetype of borderline guestion which, under libera

construction, should beanswered in defendant’ sfavor. I1d. at 21. Seealso Edwards, 197 111.2d

! Andrecitesto Chrisman aspersuasiveauthority under Supreme Court Rule 23(e)(1)
(eff. Jan. 1, 2021). A copy of the decision isincluded in the appendix.
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at 245 (“by definition, a‘ gist’ of aclaimissomething lessthan acompletely pled or fully stated
clam.”); Peoplev. Thomas, 2014 1L App (2d) 121001, 177 (noting this Court has never held
that “apetition’ slegal argumentsmust beexplicit or that claimsimplied by thefactua alegations
of a petition areforfeited”)

Citing Peoplev. Cole, 2012 1L App (1st) 102499, the State contendsno clam of ineffective
assistance of counsel can beimplied from Andre’ spetition, sinceitisa“distinct legal theory”
from hisas-applied challenge. (St. Br. 29) However, if the State correctly argues that Andre
canonly framehiscurrent as-applied challengein termsof ineffective assi stance of sentencing
counsel, then an allegation that counsel was ineffective for failing to make that challengeis
not adistinct legal issue, rather, itisonly an element necessary to overcomeforfeiture. Moreover,
Colerelied on Peoplev. Jones, 213 I11. 2d 498 (2004). See 2012 IL App (1st) 102499, 113.
Thiswasunreasonable, as Joneshel d only that adefendant who filed aconclusory post-conviction
petition only containing the words * effective assistance of counsel” could not claim for the
first time on appeal that the circuit court incorrectly admonished him during his guilty plea.
213 11l. 2d at 502-09. That is different from the mere failure of a defendant to plead alegal
element necessary to properly advance hisclaim. Indeed, Coledid not citeHodgesinitsanayss.
SeealsoMartinezv. Ryan, 566 U.S. 1, 11-12 (2012) (recognizing thedifficulty pro sepetitioners
facein raising claims of ineffective assistance of counsel).?

The State’ sresjudicata argument should a so bergected. Resjudicata barsre-litigation

of claims“actually decided.” River Park, Inc. v. City of Highland Park, 184 I11. 2d 290, 302

? The State’ s request for this Court to dismiss Andre’ s argument because he did not
includefour wordsin his petition— neffective assistance of counsel—sfurther troubling since
Andre' s attempt to raise thisissue on direct appeal was rejected, he followed the appellate
court’ sinstruction toraisethisclaiminapost-conviction petition, and likely cannot raisethis
iSsue in a successive post-conviction petition. See 725 ILCS 5/122-1(f)(1) (2023). See also
Marinov. Ragen, 332 U.S. 561, 563-70 (1947) (Rutledge, J., concurring) (criticizing Illinois
for dismissing too many constitutional claims on procedural grounds, without a hearing).
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(1998); Clark, 2023 1L 127273, 141. Theconstitutionality of the 25-year firearm enhancement
as applied to Andrewas not decided on direct appeal ; the appell ate court expressly declined
to consider that argument. Hilliard, 2017 IL App (1st) 142951-U, 1139-42. (St. App. PA13-14)

Nor did theappellatecourt’ srejection of Andre’ sdistinct excessive sentence argument
implicitly address his as-applied challenge. The appellate court analyzed Andre’ s excessive
sentence challenge by focusing on the discretionary 15-year sentence imposed by the court.
Id. 152 (stating that Andre* was sentenced to 15 yearsfor attempted murder, 15 years below
thestatutory maximum?”). (St. App. PA17) Thecourt even contrasted Andre' s15-year sentence
to a40-year sentence at issuein People v. Maldonado, 240 III. App. 3d 470 (1st Dist. 1992).
See Hilliard, 2017 IL App (1st) 142951-U, 150-52. Nothing in the direct appeal decision
addressed the constitutionality or proportionality of the mandatory 25-year firearm. Indeed,
two of the three justices who presided over this post-conviction appeal below also presided
over thedirect gpoped, and they specifically held that Andre’ spost-conviction as-gpplied chdlenge
was not barred by resjudicata. SeeHilliard, 2021 IL App (1st) 200112, 120; Hilliard, 2017
IL App (1st) 142951-U (St. Br. App. PA1)

C. Andre' sclaim isnot indisputably meritlessunder the law.

The State does not dispute that as-applied constitutional challenges exist in lllinais,
that thisCourt hasfound statutesunconstitutiona asapplied to bothjuvenileand adult defendants,
that courtshavefound mandatory firearm enhancements unconstitutiona asapplied to particular
juvenileoffenders, and that courts have al so extended juvenile sentencing lawsto late adol escent
offenders. (Def. Br. 11-29) This case law offerslegal support for each element of Andre's
claim, showingit hasan arguablebasisinthelaw and shoul d advanceto second-stage proceedings.
See Hodges, 234 111. 2d at 16. None of the State’' s arguments support a contrary conclusion.

First, the State reliesheavily on the general power of thelegislatureto passlawsand
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tomakepolicy judgments, to contend Andre’ schallengehasno arguablelegal or factual merit.
(St. Br. 20-21, 35-37. 38, 40, 41, 42-43, 45, 48-51) Andre has not raised afacia challenge
tothefirearm enhancement statute or challenged thelegislature sauthority to enact laws. Y et
throughthisargument, the State seeksto precludeany individua fromever raising an as-applied
challengeto astatute, asthissame general legidlative power will apply in every case. InLeon
Miller, 202111. 2d at 336-40, this Court explai ned the di stinction between thel egi sl ative power
to prescribemandatory sentencesand the duty of thejudiciary to make sureaparticular penaty
imposed on adefendant satisfies constitutional constrictions. As-applied challenges servea
vital function in ensuring the constitutionality of particular criminal sentences, without
undermining thegenerd legidlative power to set sentencing parameters. Thus, thisCourt should
not precludeas-applied challengesfrom Illinoisjurisprudence ontheground that thelegidature
alone can make the policy judgments that also come into play with as-applied challenges.
The State al so arguesthat this Court shoul d not focuson the mandatory enhancement,
but instead should treat Andre’ sclaimasa* chal lengeto theresulting minimum 31-year sentence.”
(St. Br.19-20) Thisargument ignoresthe plain language of the attempt murder statute, where
the sentence for attempt murder when the defendant personally discharged a firearm that
proximately caused great bodily harm, permanent disability, or permanent dismemberment
“isaClass X felony for which 25 years or up to aterm of natural life shall be added to the
term of imprisonment imposed by the court[.]” 720 ILCS 5/8-4(c)(1)(D) (2013). The statute
does not require asentence between 31 yearstolife, but: (1) asentenceinthe Class X range;
and (2) “add[ing]” an enhancement of 25 years to life. 1d. See lll. Gen. Assem., House
Proceedings, May 13, 1999, 68-69 (statement from Rep. Turner, J.) (stating law would require

judgeto deci de underlying sentence based on of fense and then add mandatory enhancement).

*The State's citations (St. Br. 21) to cases where this Court referred to the longer
sentencing ranges created by the enhancements are not persuasive because this Court also
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Thistwo-step sentencing processis exactly what the sentencing court did in this case, which
the Statedoesnot address. (R. 465-66) Seealso Hilliard, 2021 IL App (1st) 200112, 1127 (finding
Andre' s “sentenceis clearly composed of two statutorily authorized components’ and that
“[t]o suggest otherwise is simply disingenuous’). Andre only challenges the mandatory
enhancement attached to hissentence, and the Statefailsinitsattempt to transform hisnarrow
claminto achallengeto theentire sentencefor attempt murder. See Peoplev. Chairez, 2018
IL 121417, 159 (requiring narrow analysis of constitutionality of statutes).

The State also cites Peoplev. Burns, 2015 IL 117387, 124, to argue that sentencing
enhancementsdo not create” separate and distinct offenses.” (St. Br. 21) However, under Andre's
argument, all attempt murder sentences constitute the same offense of attempt murder, with
the same discretionary sentence range, enhanced by whatever firearm add-on is applicable.
By contrast, the State’ s contention that the sentencing range differs depending on whether
and how agun was used effectively creates different offenses with different penalty ranges.

1 L egal authority supportsthat a25-year mandatory enhancement
may be unconstitutional as applied to youthful offenders.

a. Three districts of the Appellate Court have applied this
Court’sprecedent tofind mandatory fir ear m enhancements
unconstitutional as applied to youthful offenders.

The State does not challenge the validity of the appellate court decisions finding

mandatory firearm enhancements directly, or arguably, unconstitutiona asappliedtoaparticular

youthful offender. (Def. Br. 13-16) See Peoplev. Womack, 2020 1L App (3d) 170208, 115-22;

referred in those casesto the enhancementsas* add-ons’ or “ mandatory enhancements.” See
People v. Morgan, 203 1ll. 2d 470, 482, 484 (2003); Peoplev. Hill, 199 Ill. 2d 440, 445-46
(2002); Peoplev. Sharpe, 216 I11. 2d 481, 524 (2005). Indeed, in People v. Hill, 199 II1. 2d
440 (2002), this Court noted specifically that the legislature “ could have simply chosen to
increase directly the original sentencing range of 21 to 45 yearsinstead of implementing the
add-on scheme. . .” Id. at 447 (emphases added).
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Peoplev. Barnes, 2018 IL App (5th) 140378, 1126-29; Peoplev. Aikens, 2016 IL App (1st)
133578, 11137-38; Peoplev. Gipson, 2015 IL App (1st) 122451, 173-78. Instead, it errantly
arguesthat Andre’ scitationto these cases” compareshisoffenseand circumstancesto juvenile
offenders who committed different offenses under different circumstances,” which results
inanimproper “cross-comparisonanaysis.” (St. Br. 45-46) A cross-comparison analysisfinds
aconstitutiona violation when astatute puni shesless seriousconduct more severely thanmore
serious conduct. See Sharpe, 216 111. 2d at 487-88. Here though, Andre cited those cases to
show that hisown similar as-applied challengehasan arguablebasisinthelaw. (Def. Br. 13-15)

The State al so arguesthese decisions*“ do[] not imply that all offenders subject to the
samemandatory sentencehave an arguably meritoriouspendtiesprovisionclaim, aspetitioner’s
argument suggests.” (St. Br. 46) However, Andre a so relied on the facts of hiscaseto argue
the mandatory enhancement is unconstitutional as applied to him. (Def. Br. 29-35)

The factual differences cited by the State from these cases to Andre's case (St. Br.
46-47), do not defeat the arguablelegal basisfor Andre’ sclaim. For example, whilethe State
focuseson thefact that the defendant in Bar nes committed an armed robbery (St. Br. 46), the
defendants in Womack, Aikens, and Gipson were all convicted of the same offense as
Andre—attempt murder; thedefendantsin Aikensand Gipson were each convicted of two attempt
murders, and the defendant in Womack paralyzed hisvictim. See Womack, 2020 IL App (3d)
170208, 1115; Aikens, 2016 1L App (1st) 133578, 1128; Gipson, 2015 L App (1st) 122451, 124.
Here, Andre shot one personinthearm. (R. 272-74) Likewise, while the State notesthat the
defendant in Aikenshad atroubling social history and that the court thereimposed theminimum
sentence (St. Br. 47), Andre also has atroubling social history (see Def. Br. 29-33), and the
courts in Womack and Barnes found mandatory enhancements arguably or actually

unconstitutional as applied, even though the courts did not impose the minimum sentence.
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Womack, 2017 IL App (3d) 170208, 117; Barnes, 2018 IL App (5th) 140378, 1126-29. Thus,
courts have found firearm enhancements unconstitutional as applied inlegal circumstances
similar to Andre’s, confirming his claim is not frivolous under the law.

The Statecitesvarious caseswheretheappel late court hasreected as-applied challenges
to mandatory firearm enhancements. (St. Br. 47-48) However, Peoplev. Woods, 2020 IL App
(1st) 163031, 157, rejected the as-applied challenge becauseit did not result in the defendant
receiving adefacto life sentence. In Peoplev. Thomas, 2017 IL App (1st) 142557, 1147-48,
thecourt rej ected an as-gppli ed challenge because the defendant was 18 at thetimeof hisoffense,
stating asamatter of law that “ alinemust bedrawn at somepoint.” The State agreesel sewhere
inits brief that both of these propositions are incorrect, and that any offender may raise an
as-applied challenge, with no particular length of sentence required. (St. Br. 40-41) Where
Woods and Thomas rejected as-applied challenges for incorrect legal reasons, they do not
undermine the arguable legal basis of Andre’'s own claim.

Next, Peoplev. Wilson, 2016 IL App (1st) 141500 (St. Br. 47) acknowledged that the
casescited by thedefendant to support hisclaim, but ultimately rejected thedefendant’ sas-gpplied
chalengeonitsfacts. 2016 IL App (1st) 141500, 143. Finally, Peoplev. Hunter, 2016 IL App
(1st) 141904, 159 (St. Br. 48) only included acursory discussionto concludethat themandatory
enhancement did not viol atethe proportionate penaltiesclause, sincethetrial court could still
consi der thedefendant’ sagewhen choos ng theunderlying sentence. That logic conflictswith
more recent cases on thisissue, cited above. The State does not dispute that aclaim is not
legally frivolous due to a split in authority on the issue. (Def. Br. 36-40)

The Stateal so citescaseswherethis Court hasrejected facia or as-applied challenges.
(St. Br. 36-37) Noneof thesecases, however, precludeaparticular classof offender from making

suchaclaim, but only rejected thevariousargumentson their merits. See Peoplev. Coty, 2020
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IL 123972, 11131, 43-44 (mandatory life sentence not unconstitutional asapplied torecidivist
adult child sex offender with intellectual disabilities); Peoplev. Huddleston, 212 111. 2d 107,
129-48 (2004) (same); People V. Rizzo, 2016 IL 118599, 126-44 (rejecting facial challenge
to speeding statute); Sharpe, 216 Ill. 2d at 523-27 (rglecting facial challenge to firearm
enhancementsin first-degree murder statute); Morgan, 199 11l. 2d at 451-59 (samefor home
invasion); Peoplev. Arna, 168111. 2d 107, 114 (1995) (rgjectingfacia challengeto consecutive
sentencing statute); Peoplev. Dunigan, 165111. 2d 235, 244-48 (1995) (rgjectingfacia chalenge
to habitual criminal statute); and People v. Taylor, 102 1ll. 2d 201, 204-10 (1984) (murder
statute did not violate separation of powers doctrine). None of these cases address the
constitutionality of amandatory firearm enhancement applied to alate adol escent offender;
thus, they do not provide a basis for summarily dismissing Andre’s claim at the first stage.

TheStatearguesthat “for seriouscrimeslikepetitioner’s, thisCourt hasfound it cruel
or degrading to apply themandatory minimum penalty to aparticular offender injust onecase,”
Leon Miller, 202 111. 2d at 340-43. (St. Br. 37) Thisargument ignoresthat this Court hasheld
repeatedly that emerging adults, like Andre, may rai seas-applied challengesinaninitial post-
conviction petition, without ever regjecting such aclaim on the merits. See Thompson, 2015
IL 118151, 143-44; Harris, 2018 IL 121932, 148; Peoplev. House, 2021 IL 125124, §32.
Seealso Peoplev. Clark, 2023 IL 127273, 187 (* Defendant is correct that this court has not
foreclosed ‘emerging adult’ defendants between 18 and 19 years old from raising as-applied
proportionate penalties clause challengesto life sentences based on the evol ving science on
juvenile maturity and brain development.”). Thus, Andre’s claim has arguable legal merit.

The State al so suggeststhat Leon Miller only supportsallowing juvenilesfound guilty
under atheory of accountability to raise as-applied challenges. (St. Br. 37-38) It notesfurther

that, in Peoplev. Davis, 2014 IL 115595, 145, this Court held that the proportionate penalties
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clause* doesnot necessarily prohibit asentence of natural lifewithout parolewhereajuvenile
offender actively participatesinthe planning of acrimethat resultsin multiple murders.” (St.
Br. 28) Neither argument precludes Andre from raising this claim at the first stage. Indeed,
Andredid not actively participatein acrimethat |ed to even onemurder, | et lonetwo. Moreover,
in Leon Miller, this Court disavowed any set test for what punishment is so wholly
disproportionate asto shock the moral sense of the community; rather, theissue turnson the
facts of each case, viewed under evolving standards of decency. 202 I11. 2d at 339-40. See
also Peoplev. Danidls, 2020 IL App (1st) 171738, 1129, 31 (“Nowheredid the Harris court
suggest . . . that adefendant’ s degree of participationinacrime. . . should utterly disqualify
himfromraisingsuchaclaim”); accord Peoplev. Ross, 2020 IL App (1st) 171202, 128. Gipson,
Aikens, Bar nes, and Womack all found mandatory firearm directly or arguably enhancements
unconstitutional in caseswherethedefendantswereprincipa offenders(Def. Br. 14-15), and
courtshaveeven alowed principa offendersconvicted of murder toraisean as-gpplied chalenge.
(De€f. Br. 14-15m 23, 36-37) Therefore, thereis an arguable legal basis for Andre' s claim.

Finally, the State argues this Court has never held that the Illinois Constitution
“categoricaly” requiresindividualized sentencing for aparticular offender. (St. Br. 39) However,
Andre’ sargument does not hinge on individualized sentencing being categorically required.
Rather, he contends that the mandatory firearm enhancement is unconstitutional as applied
to him under the specific facts of his own case. (Def. Br. 29-35)

b. [llinois no longer mandates firearm enhancements on
juveniles, and society now recognizes that the legisative
pur poseof themandatory enhancements—deterrence-isnot
acompelling reason toimpose a mandatory enhancement
on youth.

The Statearguesthat thefact that thelegid ature hasauthori zed adesi gnated puni shment

for acrime says*“ something” about the general moral ideas of the people. (St. Br. 35, citing
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Coty, 20201L 123972, 143.) Whiletrue, that isonly thestarting point for thisanalysis; accepting
that principle, courts must also review the gravity of the defendant’ s offense in connection
within evolving standards of decency. See Leon Miller, 202 111. 2d at 339-41.

Andre established the arguable legal basis necessary to survive first-stage dismissal
where the mandatory firearm enhancements were enacted almost 25 years ago in 1999. That
decade represented atime when this country implemented awave of “tough on crime” laws,
and lllinoisrespondedinturnthrough “tougher sentences,” including mandatory and enhanced
sentences. People v. Buffer, 2017 IL App (1st), 180 (Pucinski, J., concurring). The “tough
on crime”’ environment in which Illinois' s mandatory firearm enhancements were enacted
no longer represents current societal values, either in lllinois or nationwide. See Hector, M.,
Criminal Justice Reform Commission Seeks to Shrink Prison Population, 103 I1l. Bar. J 14
(2015) (discussing effortsof former governor Bruce Rauner in seeking criminal justicereform
and citing comments from Attorney General Kwame Raoul regarding the “ bi-partisan” and
“remarkable’” manner in which people had changed their views on “tough on crime” lawsin
[llinois); Bagaric, M. & Accord, D., Decar cerating America: The Opportunistic Overlap Between
Theory and (Mainly State) Sentencing Practiceasa Pathway to Meaningful Reform, 67 Buff.
L. Rev. 227, 246-56 (April 2019) (noting that the “tough on crime” approach that was a
“mainstay” of American politicsand society inthe past was* no longer recel ving ungquestioned
support,” that the* errorsof massincarceration” have been sowell documented that “no scholar
has advanced an argument in favor of incarceration at thelevels currently experienced inthe
United States,” that mediaand modern politicianshavecriticized the“overly punitive’ nature
of the sentencing system, and that recent surveysreveal “strong public support” for reform).

The State does not disputethat the very model on which Illinois' smandatory firearm

enhancement statute was based—a Californialaw also passed in the 1990s—o longer exists,
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Californiacourts now have discretion to strike firearm enhancementsfor both juveniles and
adults. (Def. Br. 17-18, citing CAL. PENAL CODE 8812022.3 (eff. Jan. 1, 2022), 12022.5(a),(c)
(eff. Jan. 1, 2018)). The lllinois legislature has also stepped back from this law, no longer
mandating these enhancementson juveniles. See 730 ILCS 5/5-4.5-105(b) (eff. 2017). Thus,
the State’ s argument that the creation of the statute mandating firearm enhancements itself
reflects the current standards of decency in lllinoisisincorrect.

The State asksthis Court to disregard thefirearm enhancement statutesin other states,
since Andredid not arguein hispro sepetition that hisclaim was* grounded” in other states
statutes. (St. Br. 48) However, Ander cited theseother statutestoillustrate the evol ving standards
of decency on thisissue in support of the arguable legal basis of his claim. See Grahamv.
Florida, 560 U.S. 48, 62 (2010) (“clearest and most reliable objective evidence of contemporary
valuesisthelegidation enacted by the country’ slegidatures’) (internal citationsand quotations
omitted). Pro se petitioners are not required to cite legal authority in their petition. People
v. Brown, 236 1ll. 2d 175, 184 (2010) (at first stage, “ petitioner need present only alimited
amount of detail and isnot required toincludelegal argument or citationto legal authority”);
Hodges, 234 11l. 2d at 9. Though the State cites Peoplev. Delton, 227 111. 2d 247, 254 (2008)
(St. Br. 48), that decision only requires petitionersto attach “ evidence” necessary to support
their claims. Seeid. The statutesin other states are legal authority, not evidence, and Andre
was not required to cite thislaw in his pro se petition to have it be considered on appeal.

The State also argues that as-applied challenges ook only to whether a sentence is
shocking to “ our community’ smoral sense.” (St. Br. 48) (Emphasisinoriginal.) Leon Miller
actually held that as-applied challenges consi der whether thepenalty shocks* themoral sense
of thecommunity,” citing decisonsfromtheU.S. SupremeCourt. 202111, 2d at 339-40 (emphasis

added). Thus, themanner inwhich other statespunishtheuseof afireearminacrimeisrelevant
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when considering whether the mandatory firearm enhancement as applied to Andre reflects
evolving standards of decency. See Graham, 560 U.S. at 62.

The State’ sargument that some states approve of sentencing practiceslikethe death
penalty (St. Br. 48) doesnot say anything about the evol ving standards of decency inimposing
a25-year mandatory firearm enhancementson alate adol escent first-time offender for anon-
homicide offense. Likewise, the State' scitation (St. Br. 48-49) to Huddleston, 212 1. 2d at
138-41, isnot helpful becausethere, this Court supported itsanalysisby citing “ many states
that impose mandatory life sentences upon repeat sex offenders.” 1d. at 140-41.*

Citing Andre’ sopening brief, the State claims* many” of theother states firearmlaws
“only involve juvenile offenders.” (St. Br. 49) Thisisincorrect for Andre’ s brief only cites
two states-M ontanaand Washington-that have specid firearm enhancement Statutesfor juveniles.
(Def. Br. 18-19) The State al so wrongly contends—without citation-that “none” of these other
statutesinvolve “a preplanned murder.” Andre was not convicted of murder, preplanned or
otherwise. Moreover, thestatutescited by Andreincluded thefirearm enhancementsfor violent
crimes. (Def. Br. 17-20, A1-8)

2. Andre'sclaim isarguable dueto his status as a late adol escent.

The State agreesthat “ any offender” may raisean as-applied challenge. (St. Br. 40-41)

D. Andre'sclaim isnot frivolous under the facts.

Addressingthefacts, the State primarily focuses on how the mandatory enhancement
allowsaminimum sentence of 31 years, which it contendsisnot shocking to the community.
(St. Br. 31) It must be reiterated that this case is only the first stage of proceedings, where

Andreis not required to prove the mandatory firearm enhancement shocks the moral sense

* Itisincorrect that Huddleston noted that “ only” five states mandated life sentences
for recidivist child sex offenders (St. Br. 49); it actually stated that “at least five states’
required that sentence even for adefendant’ sfirst sexual assault of achild. Seeid. at 140-42.
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of thecommunity. He only need show that anon-frivol ousargument can bemadeinthat regard.
SeeHodges, 234111, 2d at 12-16. The State’ sgenerd argument dsofalsfar short of demongtrating
that Andre' s claim iswholly frivolous, especialy given the evolving standards of decency
asreflected by morerecent legislation directed at young offenders. See Aikens, 2016 IL App
(1st) 133578, 138 (assessing evolving standards of decency by looking at “recent changes”
madein Illinoissentencing statutes). AsAndreexplanedin hisopening brief, ajuvenileoffender
who kills someone with a firearm is subject to a minimum sentence of 20 years and—in all
but the rarest cases, amaximum of 40 years—and both juvenile and | ate adol escent offenders
who, like Andre, commit attempt murder with afirearm, but are sentenced after June 1, 2019,
aredligiblefor paroleafter 10years. (Def. Br. 34-35) Wheretheselawsrefl ect current standards
of decency, they further support Andre’ sfirst-stage claim that the community woul d be shocked
that Andre-who waslessthan ayear past his 18th birthday—was subject toamandatory 25-year
enhancement that resulted in a40-year sentence, served at 85%, with no chance at parole.
Citing People v. Thomas, 2017 IL App (1st) 142557, 1146-47, the State argues that
thefact that firearm enhancementsarestill mandatory for 18-year-old offendersshowslllinois
still believesin drawing aline at that age. (St. Br. 44-45) This argument may be suited for
subsequent stages of proceedings, but is improper at the summary dismissa stage.
Notwithstanding the facial line drawn by the legislature, Andre has shown at the first stage
that his as-applied claim has a factual basis both by citing the evidence supporting his own
immaturity intherecord and by citing numerous caseswhere courts allowed emerging adults
toraiseas-applied challengesto their sentence, aswell assecondary authority supporting that
trend in the law. (Def. Br. 22-29) Moreover, since Thomas wasissued in 2017, Illinois has
extended sentencing protectionsto lateadol escentsthrough parolelaws, 720 1LCS5/5-4.5-115(b),

becauseit wanted | ate adol escent offendersto “ havethe opportunity to go back intothecivilized
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world.” See100th I11. Gen. Assem. House Proceedings, 150th Legislative Day Nov. 28, 2019,
pp. 50, 54, 61. Asthe Statenotes (St. Br. 51), thelegidatureisal so currently considering making
thefirearm enhancementsdiscretionary for |ate adol escents, aswel | asrequiring that mitigating
factorsrelated totheir youth be considered at sentencing. See 103d I11. Gen. Assem., HB 1501
(introduced 1/26/23). Whether or not that bill ispassed, Andre seeksto show through further
proceedings that he functioned like ajuvenile at the time of this offense, and therefore the
legidative demarcation with the firearm enhancement is unconstitutional as applied to him.

The Stateal so notesthat neither statuteisretroactive, “demonstrating that each choice
was one of policy,” not that the prior statutes are“morally offensive.” (St. Br. 44-45, 50-51)
However, the State’ s general facial claim does not undermine the arguable factual basis of
Andre sas-applied challengeat thefirst stage, especidly where, asthe State notes, thelegidature
is currently considering a bill to make the youthful offender parole scheme retroactive. (St.
Br. 51) See 103d Gen. Assem., Senate Bill 2073 (introduced Feb. 9, 2023). If an as-applied
challenge could besummarily regjected at thefirst stageonthesimpleground that new legidation
supporting the claim was not retroactive, there would be no need for as-applied challenges,
asthedefendant would already receivethe benefit of the new legislation. Cf. Peoplev. Lusby,
202011 124046, 135 (Neville, J., dissenting) (“ By offering paroledigibility only prospectively
tofutureoffenders, thelegid ature has placed ahigh duty onthelllinoisjudicia systemtoensure
that juvenile homicide offenders sentenced to lifein prison before June 1, 2019, receive afull
and adequate hearing regarding their corrigibility at the time of sentencing.”)

Inany event, thenon-retroactivity of thesestatutesisnot at issue; but theevol ved standards
of decency—reflectedinthose current laws—providethebackdrop in which as-applied chalenges
are assessed. See Leon Miller, 212 1I. 2d at 340. While not every 18-year old may be able

to makean arguabl e claim that amandatory enhancement given to him shocksthemoral sense
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of the community, Andre can, given theattributes of hisown youth and the facts of this case.

The State seeks to minimize those mitigating facts, asserting first that while Andre
“had no prior crimina convictions. . . hehad seriousdifficultiescontrolling hisviolent behavior
asajuvenile, thosedifficultiesrequired juvenilecourt i ntervention, and he continued to display
difficultiescomplyingwithrulesat thetimeof trial.” (St. Br. 4) The State’ sdiscussion of “juvenile
court intervention” appearsto beareferenceto aself-report Andremadeto atreating physician
at Hartgrove Hospital (at age 14) that he“usedto getinalot of fightsat school,” until hewas
placed inthe“Aud[y] home” for two weeksfor an aggravated battery. (SEC. C. 350-51) The
record al so shows, however, that Andrenever received any juveniledelinquency adjudications
or criminal convictions, afact conceded by the State at sentencing. (SEC. C. 144; R. 461)
As argued in the opening brief, Andre also experienced a tumultuous relationship with his
drug-dedlingfather, suffered from psychologica conditionsfor which hisparentsdid not enforce
histreatment or ensure histook his medication, and he was not even required to attend even
aday of high school. (Def. Br. 29-32) Thus, Andre' sfamily lifeisthe type of environment
that can be linked to transient violence in youth and arguably should have been considered
when determining toimposeafirearm enhancement. SeeMiller, 567 U.S. at 471-72. Themere
fact that he showed some aggression in his youth far from renders his as-applied challenge
factually fanciful or delusional at the pleading stageof proceedings, but isinstead to beweighed
at subsequent stages of proceedingswheredecisionsonthemeritsaremade. See Daniels, 2020
IL App (1st) 171738, 1136 (granting post-conviction proceedingsto resol ve 18-year-old offender’ s
clamthat hisdefacto life sentencewasunconstitutiona , whererecord documented psychol ogical
conditions that “could have’ inhibited his development and caused him to act impulsively,
andwherefurther proceedings*may” alow himto show hisconditionsaffected hisdevel opment

and that he could outgrow them); accord Peoplev. Savage, 2020 1L App (1st) 173135, 167-80.
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The samelogic applies to the State’ s claims that Andre had “ difficulties complying
withrules’ duringtrial, that he* choseto shoot Killingsworth with theintent tokill him,” and
that Andre’ sactionscreated an additional risk toward other bystanders. (St. Br. 42) InAndre's
brief (Def. Br. 32-33), he described hisdifficultiesin court and unsettled feelings during the
PSl interview processasindicative of hisimmaturity. SeeMiller, 567 U.S. at 477-78; Graham,
560U.S. at 78; 730 ILCS5/5-4.5-105(a)(7). He al so cited to the mitigating facts of thiscase.
(Def. Br. 33-34) Any resolution of these facts and competing argumentsis premature at the
first stage of proceedings See Peoplev. Coleman, 183111. 2d 366, 380-81 (1998) (factual disputes
arenot to beresolved from pleadings at first stage and courts may not engage in fact-finding
at that stage). Likewise, arisk exists that harm will be inflicted on bystanders nearly every
timeagun isfired, so the State’ s argument would preclude any Illinois defendant who ever
shoots afirearm from claiming the mandatory enhancement is unconstitutional asapplied to
them. Such anargument isinconsi stent withlegid ation now existing that firearm enhancements
are discretionary for juvenile offenders. See 730 ILCS 5/5-4.5-105(b). See also People v.
McKinley, 2020 IL App (1st) 191907, 1190 (juvenile murderer’ suse of gun “ certainly did not
cancel out the characteristics that defined him as ajuvenile’ and instead “lend[ed] support
to the fact that defendant lacked maturity which led to reckless and heedless risk-taking”);
Womack, 20201L App (3d) 170208, 1117 (leavetofilesuccessivepetition granted on as-applied
challengeto mandatory firearm enhancement, where“juvenilestatus of defendant at thetime
of the offense and the circumstance[ s| surrounding theincident should have somerelevance
in determining whether to impose the 20-year firearm enhancement”).

Finally, the StatecitesCoty, 2020 IL 123972, 124, to arguethat thelllinoisconstitution
doesnot requirethat the possibility of rehabilitation be given greater wei ght than the seriousness

of the offense. (St. Br. 43) Coty involved a52-year-old recidivist child sex offender and has
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no application here, where Andreis not arecidivist and this offense occurred when he was
18yearsold. AsthisCourt recently heldin Clark, 2023 L 127273, lllinoishaslong been aware
that ** lessthan mature age can extend i nto young adulthood—and [ has] insi sted that sentences
take into account that reality of human development.”” (Quoting Peoplev. Haines, 2021 IL
App (4th) 190612, 147.) In any event, Andre does not argue that his rehabilitative potential
be given greater weight than the seriousness of the offense, but that the mandatory 25-year
enhancement hinder shisrehabilitative potential, whileal so being disproportionateto hisoffense.
(Def. Br. 34-35) Neither thisargument nor any other argument from the State show that Andre’ s
pro seas-applied challengeisfrivolousor patently without merit, and thereforeit should not

have been summarily dismissed at the first stage of proceedings.

CONCLUSION
For theforegoing reasons, Petitioner-Appellant AndreHilliard’ sclaimisneither legally
frivolousnor factudly fanciful or delusiona . Heeasily met thelow thresholdto survivefirst-stage
proceedings and respectfully requests that this Court reverse the summary dismissal of his
post-conviction petition and remand for second-stage proceedings with the appointment of
counsel.
Respectfully submitted,
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