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NATURE OF THE CASE

This case arose as a result of Defendant McHenry County Clerk Joseph
T. Tirio looking beyond the scope of a ballot proposition and his refusal to
place a ballot proposition to the voters approved by the McHenry Township
Board of Trustees (hereinafter “TRUSTEES”).

The issue presented to Circuit Court below was whether or not
Defendant McHenry County Clerk Joseph T. Tirio ought to have removed the
question from the ballot. The Circuit Court found application of the law to
create an absurd result. However, as Plaintiff argued in the Appellate Court
the result is only absurd if it presupposes a lack of understanding of the
legislative process and the knowledge of the legislature.

The Appellate Court (2nd Dist.) reversed and McHenry County Clerk

Joseph Tirio appeals to the Supreme Court.
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STATEMENT OF THE ISSUES PRESENTED

A. THE TRIAL COURTERRED IN GRANTING DEFENDANTS'
MOTION TO DISMISS.

! B. HOW IS THE WORD “SAME” DEFINED?

C. DEFENDANTS ATTEMPT TO CONVOLUTE THE IDEA OF
“SIMILAR” WITH THE IDEA OF “SAME?,

D. THE TRIAL COURT ACTED AS A SUPER-LEGISLATURE.

EXCEPTION TO THE MOOTNESS DOCTRINE.

&
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STATEMENT OF JURISDICTION
This is an appeal from the Trial Court's final order granting
Defendants' Motion to Dismiss. The hearing was held on August 24; 2020,
C 66-77, and an order was entered the same day. Id. Plaintiff filed its Notice
of Appeal on August 25, 2020. C-434. The Appellate Court issued its opinion
and decision on April 15, 2021. Defendants take timely appeal to this Court
by filing their Petition for Leave to Appeal on May17, 2021. J urisdictidn
exists under Supreme Court Rule 301.
APPLICABLE STATUTES

60 ILCS 1/24-15 & 10 ILCS 5/28-2(a), 5/28-2(c), 5/28-5 & 5/28-7

The Illinois Townships Code and the Illinois Election Code detail the
referenda procedures. 60 ILCS 1/24-15 of the Illinois Townships Code
authorizes the board of trustees of any township located in McHenry County
to submit a proposition to dissolve the township to the electors at the next
election “in accordance with the general election law.” (Emphasis
added)

Referenda questions may be placed on the ballot by either signed
petitions (10 ILCS 5/28-2(a)) or resolutions/ordinances of governing boards of
political subdivisions (10 ILCS 5/28-2(c)).

Illinois Constitution, Article VII, Sections 1 & 5

Except as provided in Article 24, 1/24 et seq., of the Illinois Townships

Code, in any case in which Article VII ox paragraph (a) of Section 5 of the

10
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Transition Schedule of the Constitution authorizes any action to be taken by
or with respect to any unit of local government, as defined in Section 1 of
Article VII of the Constitution, by or subject to approval by referendum, any
such public question shall be initiated in accordance with this Section.

Any such public question may be initiated by the governing body of
the unit of local government by resolution or by the filing with the clerk or
secretary of the governmental unit of a petition signed by a number of
qualified electors equal to or greater than at least eight percent (8%) of the
total votes cast for candidates for Governor in the preceding gubernatorial
election, requesting the submission of the ballot proposition for such action to
the voters of the governmental unit at a regular election.

If the action to be taken requires a referendum involving two (2) or
more units of local government, the ballot proposition shall be submitted to
the voters of such governmental units by the election authorities with
jurisdiction over the territory of the governmental units. Such multi-unit
ballot propositions may be initiated by appropriate resolutions by the
respective governing bodies or by petitions of the voters of the several
governmental unts filed with the respective clerks or secretaries.

This Section is intended to provide a method of sﬁbmission to
referendum in all cases of ballot propositions for actions which are authorized
by Article VII of the Constitution by or subject to approval by referendum

and supersedes any conflicting statutory provisions except those contained in

11
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Division 2;5 of the Counties Code or Article 24 of the Illinois Townships Code.

Referenda provided for in this Section may not be held more than once
in any 23-month period on the same ballot proposition, provided that in any
municipality a referendum to elect not to be a home rule unit may be held
only once within any 47-month period.

STATEMENT OF FACTS

Plaintiff, McHENRY TOWNSHIP (hereinafter “TOWNSHIP” or
“Plaintiff’), is a local unit of government situated within McHenry County,
Illinois. C6.

Defendant JOSEPH J. TIRIO (hereinafter “TIRIO”) is the duly elected
McHenry County Clerk and is the principal officer of the County of McHenry
charged with the oversight of elections in McHenry County. Defendant is an
officer of McHenry County, Illinois. C6.

Defendant, COUNTY OF McHENRY, is a unit of govermment situated
within McHenry County, Illinois. C6.

On or about June 12, 2020, the McHenry Township Board (hereinafter
“BOARD”) conducted its regularly scheduled meeting and therein approved a
resolution to place upon the ballot a question concerning the elimination of
the TOWNSHIP effective February 8, 2021. C7.

The specific language of the ballot proposition to.be placed on the
ballot was:

“Shall the McHenry Township together with any road districts
wholly within the boundaries of McHenry Township, be dissolved

12
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on February 8, 2021 with all of the township and road district
property, assets, personnel, obligations, and liabilities being
transferred to McHenry County? All funds of the dissolved
township and dissolved road district shall be used solely on
behalf of the residents of the geographic area within the
boundaries of the dissolved township. Proceeds from the Sale of
park land, cemetery land, buildings, or facilities after transfer to

the county must be utilized for the sole benefit of the geographic

area of the dissolved township. The McHenry County Board shall

not extend a property tax levy that is greater than 90% of the

property tax levy extended by the dissolved township or road

district for the duties taken on by McHenry County — Yes -NO”

C7.

On or about June 29, 2020, the McHenry Township Clerk delivered to
the office of TIRIO all documents necessary for placement of a ballot
proposition upon the ballot. C7. Said documents included, inter alia: A)

* proof of filing a Certification of the Proposition to Dissolve McHenry
Township; B) Certification of Resolution Number 1120068 concerning the
resolution for a proposition to be placed on the ballot; and C) a Certification
of Ballot. C7.

On June 30, 2020, TIRIO objected to the initial filing on the basis that
the language presented did not comply with the structure set forth in “section
1/24 1/24-30 of the McHenry Townships Code”. C7. However, there is no
“McHenry Townships Code.” C7. In addition to the claim concerning the
structure, TIRIO asserted that the ballot proposition was in violation of the

Illinois Election Code with citation to 10 ILCS 5/28-7. C7. The stated reason

was that the ballot proposition was “the same” as a prior referendum to

13
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dissolve the TOWNSHIP which puiportedly appeared on the March 2020

Ballot. C7.

In response to TIRIO’S letter of June 29, 2020, the BOARD held a

- meeting on July 6, 2020 to revise the language of the ballot proposition to be

submitted to the voters which read:
“Shall the McHenry Township together with any road districts
wholly within the boundaries of McHenry Township, be dissolved
on February 8, 2021 with all of the township and road district -
property, assets, personnel, obligations, and liabilities being
transferred to McHenry County?

Yes
No” C8.

On July 6, 2020, the second certification from the McHenry Township
Clerk was delivered to TIRIO for a ballot proposition to dissolve the
TOWNSHiP, effective February 8, 2021 and to be placed on the November
2020 Ballot. C8. This second resolution with the revised ballot proposition
was approved by the TRUSTEES at its meeting on July 6, 2020, pursuant to
provisions in the Illinois Townships Code (60 ILCS 1/24-15 through 1/24-35)
as acknowledged by TIRIO. C8.

On or about July 6, 2020, the McHenry Township Clerk delivered to
the office of TIRIO all documents necessary to have placed upon the ballot a
referendum. C8. Said documents included, inter alia: A) proof of filing a
Certification of the Proposition to Dissolve McHenry Township; B)
Certification of Resolution Number 1120068 concerning the resolution for a

proposition to be placed on the ballot; and C) a Certification of Ballot. C8.

14
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The question “arises” under the Illinois Townships Code, as
acknowledged by TIRIO in his July 7, 2020 letter, not the Illinois Election
Code. C8.

Again, TIRIO refused to place the ballot proposition approved by the
TRUSTEES on the General Election Ballot. C8.

In a written explanation of the refusal to place the referendum
question as certified by the McHenry Township Clerk, TIRIO explained on-
July 7, 2020 the following:

“Dear Mr. Aylward:

I am writing to acknowledge receipt on July 6, 2020, of o second
certification from the McHenry Township Clerk's Office for a
McHenry Township resolution for a referenda question to
dissolve McHenry Township, effective February 8, 2021. This
second resolution with a revised question was approved by the
MecHenry Township Board of Trustees at its meeting on July 6,
2020, pursuant to provisions in the Illinois Townships Code (60
ILCS 1/24-15 through 1/24-35). It was proposed for inclusion on
the November 2020 General Election ballot for voters in McHenry
Township. After reviewing the certification, the relevant sections
of the Illinois Townships Code and the Illinois Election Code
and, based on the authority granted election authorities in the
Illinois Election Code (10 ILCS 5/28-5), I amn writing to advise
you that the proposed referendum question is prohibited and will
not be placed on the November 2020 General Election ballot.

The question, as newly worded, no longer violates the form of the
question standard provided in Section 1/24-30 of the McHenry
Townships Code as did the first certified resolution and question
originally received by the McHenry County Clerk on June 29,
2020. 60 ILCS 1/24-30. However, as also explained in the
MecHenry County Clerk’s Office July 1, 2020, response to that
first proposed question, a referenda question to dissolve the
MecHenry Township must also comply with the Illinois Election
Code timing requirements.

The proposed dissolution referendum is prohibited from being
printed on the November 2020 General Eleciion so soon after it
was printed on the March 2020 General Primary ballot. Section

15
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1/24-15 of the Illinois Townships Code states that a proposition
to dissolve a township which ts submitted by a board of trustees
of a township must be in accordance with the general election
law. 60 ILCS 1/24-15. Section 5§/28-7 of the Illinots Election
Code prouvides that referenda pursuant to this Section (cases
authorized by Article VII of the Illinois Constitution) may not be
held more than once in any 23-month period on the same
proposition. 10 ILCS 5/28-7. Section VII of the Illinois
Constitution is the genesis of authority to dissolve a township
when approved by a referenda in the area in which township
officers are elected. Ill. Const.Art. VII, §5. Because the same
proposition to dissolve McHenry Township appeared on the
March 2020 General Primary ballot with the sole change being
the effective date seven and one-half months later, this same
! guestion is prohibited from being placed on the ballot again for a
period of 23 months. Otherwise, an effective date change of even a
single day would undermine the intent of and make Section
5/28-7 completely ineffective. For the above stated reason, the
McHenry Township Board of Trustees’ proposed referendum
question to dissolve McHenry Township is prohibited from being
placed on the November 2020 General Election ballot.
Stncerely,
Joseph J. Tirio” C9.

However, the referendum previously submitted by the electors of the
TOWNSHIP for consideration on the March 2020 Primary Ballot was:

“Shall the McHenry Township together with any road districts

wholly within the boundaries of MeHenry Township, be dissolved

on June 21, 2020 with all of the township and road district

property, assets, personnel, obligations, and liabilities being

transferred to McHenry County?

Yes
No” C10.

Review of the language of the March referendum reveals it is not the
; “same” as the question presented by the BOARD. C10. The difference
between the two proposed referendums (March 2020 proposition vs. the

petition submitted for the general election) can easily be found in the date

16
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that the respective petitions seek dissolution of the TOWNSHIP. C10. These
two proposed referendums call for dissolution in different years and thus are
not the same. C10.

TIRIO, exceeded his authority as McHenry County Clerk when he
looked past the face of the proposed referendum and elected to infer meaning
to the intent of the statute inférring “similarity” when the statute commands
same his conduct with the word “same”. TIRIO'S duty was limited to
ascertaining if the language was the same or not. C10. Since it was not the
same language, the section of the Illinois Election Code relied upon by TIRIO
is inapplicable. C10.

TIRIO lacks the power to decide issues of content for referendum
propositions, C10, Even if TIRIO had such a power, which he does not, the

! ballot proposition associated with the March 2020 Primary Ballot was not the
same as the referendum advanced in the present proposition. C10.

TIRIO is a ministerial officer. C10. His examination of an instrument
is not content based but rather he has an obligation only to look at the ballot
proposition to ascertain if on its face it complies with the provisions for
placement on the ballot. C11. TIRIO has no judicial power to interpret a

statute. C11.

17
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STANDARD OF REVIEW
The standard of review for dismissal of a complaint under Section 2-
619 is de novo. Simpkins v. CSX Transportation, Inc., 2012 IL 110662, 1
13,965 N.E.2d 1092, 358 Ill.Dec. 613. The Appellate Court followed a de novo
review,
ARGUMENT

A. THE TRIAL COURT ERRED IN GRANTING DEFENDANTS'
MOTION TO DISMISS.

Plaintiff agrees that mandarﬁus is an extraordinary r-emedy to enforce,
as a matter of right, "the performance of official duties by a public officer
where no exercise of discretion on his part is involved." Madden v. Cronson,
114 111. 2d 504, 514, 103 I1l. Dec. 729, 501 N.E.2d 1267 (1986). A writ
of mandamus will not be granted unless the plaintiff can show a clear,
affirmative right to relief, a clear duty of the defendant to act, and clear
authority in the defendant to comply with the writ. Noyola v. Board of
Education, 179 I11. 2d 121, 133 (1997); Orenic v. Illinois State Labor
Relations Board, 127 111. 2d 453, 467-68, 130 Ill. Dec. 455, 5637 N.E.2d 784
(1989); Chicago Bar Ass'n v. Illinois State Board of Elections, 161 11l. 2d 502,
507, 204 I11. Dec. 301, 641 N.E.2d 525 (1994). "The writ will not lie when its
effect is 'to substitute the court's judgment or discretion for that of the body
which is commanded to act’.” Chicago Ass’n of Commerce & Indusiry v.

Regional Transportation Authority, 86 IlL. 2d 179, 185, 56 IlL. Dec. 73, 427

N.E.2d 153 (1981), quoting Ickes v. Board of Superuvisors, 415 Ill. bb67, 663,
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114 N.E.2d 669 (1953). Lewis E. v. Spagnolo, 186 Ill. 2d 198, 229, 710 N.E.2d
798, 813, 1999 Ill. LEXIS 666, *48-49, 238 IlL. Dec. 1, 16. Plaintiff has
properly alleged and shown a clear affirmative right to the relief sought, a
clear duty of TIRIO to place the ballot proposition on the ballot based on the
statutory authority under Chapter 60 of the Illinois Compiled Statutes and
under the Illinois Election Code as cited by Defendants. See 60 ILCS 1/24-15,
35. C48.

It is clear Defendants have acknowledged that there is a clear right of
a Township Board to submit a question to the people for consideration. See
10 ILCS 5/28-2(c). C48. Plaintiff alleged the right to relief because it has a
clear affirmative right to place a question to the people concerning its
continued existence based upon the provisions of the Illinois Townships Code
as well as the Illinois Election Code. C49.

However, Defendants’ sole contest is that the question to be submitted
to the voters is purportedly the same as the question submitted on the March
ballot. However, this contention required TIRIO to look beyond the face of
the proposed referendum and compare it with a separate independent
document. This much TIRIO acknowledges that he did, in order to come to
the legal conclusion that the language was the same as the prior ballot
measure. However, this is not TIRIO'S function, as This Court has

previously articulated. C50:
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In People ex rel. Giese v. Dillon, 266 I11. 272-76, 107 N.E. 583, 1914 IIL
LEXIS 2119 #1, the residents of La Salle filed a petition with the town clerk
to have the question, "Shall this town become anti-saloon territory?" placed
upon the ballot. Dillon, 266 Ill. at 273. When the clerk refused to place the
question on the ballot, the residents filed a petition for a writ of mandamus to
compel the clerk to place the question on the ballot. Dillon, 266 1ll. at 273.
In response to the petition, the clerk argued that he was under no obligation
to place the question on the ballot because the submitted petition did not
comply with the law. Dillon, 266 Ill. at 274. Specifically, the clerk argued
that (1) the signatures on the ballot were not those of legal voters and were
not given in person, and (2) the sworn statements at the bottom of each page
were neither signed by a resident of La Salle nor sworn to By an officer
having authority to administer an oath. Dillon, 266 Ill. at 274. C50.

In affirming the Trial Court's granting of a writ of mandamus, this
Court explained that the responsibility for determining whether an election
petition apparently conforms to the law rests with the clerk. Dillon, 266 Il1.
at 275-76. Specifically, the clerk’s duty is to determine whether, upon the
face of the petition, it is in compliance with the law. Dillon, 266 I11. at 276. If
the petition on its face appears to comply with the statutory requisites, the
clerk may not look outside the petition to determine whether in fact it does
comply; he must submit the question to the voters. Dillon, 266 I11. at 276.

The court went on to explain because the validity of signatures and the
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authority of officers cannot be determined by examining the face of an
election petition itself, the court concluded that the petition was in apparent
conformity with the law and thus that the clerk was obligated to submit the
question to the voters. Dillon, 266 Ill. at 276. North v. Hinkle, 295 TIl. App.
3d 84, 87-88, 692 N.E.2d 352, 855, 1998 Ill. App. LEXIS 118, *7-9, 229 11l
Dec. 579, 582; Dillon, 266 I11. 272, 273. 'This case is highly analogous to
Dillon. In both cases, the clerk looked past the face of the petition and in
both cases the decision concerning facial conformity was based on an extrinsic
fact. Here, that fact is the March ballot question, in Dillon it was the legal
voters and resident status. As such, under Dillon, the trial court was

obligated to deny Respondent McHenry County Clerk, Joseph Tirio’s, Motion

to Dismiss Petition for Mandamus Pursuant to 735 ILCS 5/2-619.5

(hereinafter “Motion to Dismiss”) and grant the requested mandamus relief.
C51.

Although Defendants do not cite to any authority that trumps the
authority stated above, they wish to have this Court dismiss the “Petition for

Mandamus” (Actually, Complaint for Writ of Mandamus and Mandatory

Injunctive Relief) on the basis that something outside the face of the

“Petition” renders it improper. But, see Dillon. Defendants are simply
incorrect. CH1.
An argument that is undeveloped and unsupported by authority need

not be considered by the court. Commonwealth Edison Co. v. Illinots
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Commerce Com’n, 398 I1l.App.3d 510 (2nd Dist 2009). Because Defendants
have not supplied any legal authority to support their position that TIRIO
must look beyond the face of the petition in contrast to the authority shown
above, they have waived the argument that TIRIO has a responsibility to
look beyond the face of the petition. Defendants have waived the essence of
the argument made by failing to provide authority that TIRIO is to look
beyond the actual petition. Moreover, because Plaintiff supports its position
with controlling authority, this ought to be the end of the argument. C52

Even if this Court were to ignore the above authority, the position of
Defendants is without merit. C52,

B. HOW IS THE WORD “SAME” DEFINED?

Generally, the rules of statutory construction are applicable to the
construction of a constitutional provision. Baker v. Miller, 159 Il1. 2d 249,
257, 636 N.E.2d 551, 6564, 1994 I1l. LEXIS 76, *8-9, 201 Ill. Dec. 119, 122,
Chicago Bar Association v. State Board of Elections (1990), 136 Il1. 2d 513,
526, 146 I11. Dec. 126, 558 N.E.2d 89, citing Coalition for Political Honesty v.
State Board of Elections (1976), 65 Il1. 2d 4563, 464, 3 I11. Dec. 728, 35é N.E.2d
138. As with statutory construction, the court must construe a constitutional
provision so as to effectuate the intent of the drafters. People v.

Turner (1964), 31 111. 2d 197, 199, 201 N.E.2d 415. The best indication of the
intent of the drafters of a constitutional provision is the language which they

voted to adopt. Coryn v. City of Moline (1978), 71111. 2d 194, 200, 15 IlL. Dec.
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776, 374 N.E.2d 211. And so it is with statutory construction. See In re
Marriage of Logston (1984), 103 Ill. 2d 266, 277, 82 Ill. Dec. 633, 469 N.E.2d
167. Where the statutory language is clear and unambiguous, it will be given
effect without resort to other aids for construction. People ex rel. Baker v.
Cowlin (1992), 154 I11. 2d 193, 197, 180 Ill. Dec. 738, 607 N.E.2d 1251. See
also, Baker v. Miller, 159 Ill. 2d 249, 257, 636 N.E.2d 551, 554-555, 1994 111.
LEXIS 76, *9-10, 201 111. Dec. 119, 122-123. C52.

Defendants acknowledge that there are different dates in the different
propositions. See Defendants’ Motion to Dismiss, page 7. Thus, even though
Defendants contend that the propositions are “identical” they are not
identical based on this fundamental acknowledgement. See Defendants’
Motion to Dismiss, page 8. C52. This is the root of the issue in this case
aside from the excessive use of power by TIRIO. A resolution of this issue in
favor of the plain and ordinary meaning of the word resoclves the dispute.
C53.

Dictionary by Merriam-Webster, online, https://www.merriam-
webster.com, defines the word “same” as:

1 : resembling in every relevant respect

a
b : conforming in every respect —used with as

2 a :being one without addition, change, or
discontinuance: [DENTICAL
b :being the one under discussion or already referred to

, 3 :corresponding so closely as to be indistinguishable

i 4 :equal in size, shape, value, or importance —usually used

with the or a demonstrative (such as that, those) in all senses

C53.

23
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Defendants take the position “same” deals with an implicit result or
subsequent outcome absent the differences in the actual dates. See
Defendants’ Motion to Dismiss, pages 7-8. However, that position does not
foot with the definition of the word “same” when compared to the prior ballot
proposition. The ostensible difference is that neither ballot proposition has
the same date for the dissolution of the TOWNSHIP. A voter could very well
have taken the position that he wanted the TOWNSHIP to be dissolved in
2021, but not in June 2020 and thus voted against the ballot proposition.
TIRIO’S position is that we should skip examination of the language to
determine if they are identical and look to the end result of the shutdown of
the unit of government. That is, in essence, asking this Court to engage in
linguistic gymnastics which would have the effect of striping the legislature
of the ability to craft law to mean what they say. TIRIO’S effort further
seeks to make TIRIO a mini judge to allow him to weight the intent of thel
respective statuteé. Such a position would lead to more disputes not less.
Since the language of the ballot propositions in all material respects are not
“identical”, the two propositions are not the “same”. Cb3.

In examining the word “same”, the United States District Court for the
Northern District of Illinois looked to the term “same” and concluded it was
analogous to “identical”’. See Sadowskt v. Tuckpointers Local 52 Health &
Welfare Trust, 281 F. Supp. 3d 710, 717, 2017 U.S. Dist. LEXIS 209291, *15-

16, 2017 WL 6549759. CBb3.
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As pled, a review of the language of the March electorate referendum
reveals it is not the “same” as the question presented by the BOARD. See
Complaint, paragraph 15. The difference between the two ballot propositions
(March 2020 proposition vs. the petition submitted for the general election)
_' can easily be found in the date that the respective ballot proposition seek
dissolution of the TOWNSHIP. These two propositions call for dissolution in
' different years and thus are not the same ballot proposition. Because the
TOWNSHIP pled this fact and Defendants brought their Motion to Dismiss
with argument contrary to this fact, the trial court ought to have denied the
Motion to Dismiss under the authority advanced by Defendants. C54.

As pled, TIRIO exceeded his authority as the McHenry County Clerk
when he locked past the face of the ballot proposition and elected to infer
meaning to the intent of the statute inferving similarity when the relied upon
statutory and constitutional reference is “same”, when his actual duty was
limited to ascertaining if the ballot proposition was facially proper. TIRIO'S
subsequent step of looking to see if the language was the same or not, was an
error on his part. See Dillon referenced above. Since the language of the
two propositions was not the exact same language, the section of the IIlin(.)is
Election Code relied upon by TIRIO and McHenry County State’s Attorney is
inapplicable. C54.

The action of TIRIO in looking past the face of the Complaint usurped

the whole power of the electoral objection process. That was not the province
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of TIRIO. As the McHenry County Clerk, TIRIO lacks the power to decide
issues of content for propositions. Even if TIRIO had such a power, which he
does not, the ballot proposition associated with the March 2020 Primary
Ballot referendum was not the same as the ballot proposition advanced in the
present proposition. Thus, in consideration of the same statutory references
cited by Defendants themselves, Defendants are simply in error. C54.

Moreover, TIRIO has no constitutional, statutory, or other legal
authority to make conclusions of law as it relates to a referendum being
placed on the ballot. Had there been any such authority, it likely would have
appeared in Defendants’ Motion to Dismiss. But, see Commonwealth Edison
Co. v. Ilhinois Commerce Com’n, 398 I1L.App.3d 510 (2nd Dist 2009) on
Waiver. C55.

The TOWNSHIP officers had a clear affirmative right to place a
question to the people concerning its continued existence based upon the
provisions of the Illinois Townships Code (Chapter 60 ILCS) and the Illinois
Election Code (10 ILCS 5/28-2(c)). Those statutory provisions allow the
BOARD to place the ballot proposition on the ballot. Thus, on its face, the
ballot proposition is entitled to be presented to the voters. C55.

TIRIO’S attempts to serve as an extra-judicial determinate of the law
are contrary to our system of law where courts make legal determinations.
By stripping the power of the people to make a determination it may be

appropriate to look at the motives likely behind the March 2020 primary. It
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was in all likelihood a pre-emptive strike to strip the duly elected board from
presenting the question in a presidential election year and have the question
heard only in an elecf;ion whereby a substantially fewer number of voters cast

ballots.

C. DEFENDANTS’ ATTEMPT TO CONVOLUTE THE IDEA OF
“SIMILAR” WITH THE IDEA OF “SAME”.

In the English language, the term “similar” carries with it a wholly
" different meaning than the term “same”. Defendants believe the legislature
must surely have intended a “similarity” as opposed to the word it used
“;G;ame”. Nevertheless, if the legislature intended “same” to mean “similar” it
would have used the term “similar” and it did not. Thus, Defendants’
position is without mel'it. See Dictionary by Meriam-Webster, online,

hitps:/ /www.meriam-webster.cont.

Defendants look to the hypothetical examination of TIRIO. See Brief
of Appellants at pg 23. It is unfortunate for Defendants that this
hypothetical is not a fact raised in the court below or even an argument
raised below. Rather in challenging the decision of the Appellate Court,
Defendants channel a new argument before this Court. This is actually a
red-haring type argument as and it presumes that the legislature did not
realize the 23-month rule from the Election Code was unknown to the
legislature. The legislature if it wanted to have a clerk go beyond a facial
examination can provide for such an examination. The failing of the

legislature to do so, only gives the citizens the outcome designed by the
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legislature. The framework adopted by arguments of the Plaintiff and the
Appellate Court are in conformity with over a hundred years of statutory
construction. Once we look to outcomes as driving a decision we lose the rule
of law. There is a rule and it must be applied. IF the legislature seeks a
different rule it certainly may adopt a new rule to guide the courts with an
interpretation it desires.

D. THE TRIAL COURT ACTED AS A SUPER-LEGISLATURE.

In addressing the arguments of the parties, Circuit Court Judge, K.
Costello, injects sua-sponte the idea that proper application of the law would
produce an absurd result. C.76. There, the Court below relied upon Better
Government Association v Office of the Special Prosecutor, 2019 1L 122949.
The contention of the Circuit Court was error because the court below
undertook linguistic gymnastics to arrive at a super-legislative result. The
contention that since the two proposals would always be different because the
township consolidation statute mandates the language for a proposition with
the only differences being the dates would run afoul of the Trial Court’s logic.

The familiar and well-settled rule of statutory construction that
requires any court ascertain and give effect to the intent of the legislature,
which is best found in the plain language of the statute. City of Decatur v.

Page, 339 I11. App. 3d 316, 320, 789 N.E.2d 1269, 1272, 273 I11. Dec. 837

(2003).
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The position relied upon by the court below related to absurdity
presupposes that the legislature was ignorant of its other Election Code
provisions. However, as explained in Plaintiff's response on whether or not
the two ballot propositions were the same, a voter may have desired
terminating the Road District or Township on the date certain as a motive to
the vote either for or against the provision seeking dissolution. Thus, the two
statutes.were not in conflict with each other, but in harmony. Importantly, it
is clear that the outrage over waste in local government is what prompted the
legislature to enact the Township Consolidation Act. The clear intent of the
i legislature in adopting 60 ILCS 1/24-15 was to make it easier to consolidate a

township into a county. That is, the legislature was acting to ensure that the
voters who are supposed to be the sovereign in our system could decide the
future of how the government is to serve the people. It is the geniuses of the
legislature that by including provisions mandating different dates, the
proposition would never be the “same” and as a result the subsequent ballot
proposition would not run afoul of the Election Code. The Circuit Court
deemed this absurd. The Appellate Court rejected this contention.

However, the Trial Court rational was that the different dates would
render the Election Code inapplicable. What appears lost on the Trial Court
is the drafters were clearly aware of the provisions of the Election Code by its
incorporation into the township consolidation statute. That is the statutory

construct framework. The court below could not have come to the conclusion
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of absurdity if it didn’t impute an implied statutory construction from outside
the plain and clear meaning of the language of the Election Code. In order to
get to the point of absurdity, the Election Code would not have the word
“same” within its text. A reasonable textual approach, as used in the legions
of cases in Illinois, applies a fair and direct meaning to the words used by the
legislature. Only by substituting the idea of similarity in lieu of the actual
text of the Election Code can the super-legislative act of re-writing the
statute arise. As stated by the Court in Roselle Police Pension Bd. v. Vill. of

Roselle:

'[W]e do not sit as a super legislature to weigh the wisdom of
legislation nor to decide whether the policy which it expresses
offends the public welfare." Hayen v. County of Ogle, 101 IlL. 2d
413, 421, 463 N.E.2d 124, 78 Ill. Dec. 946 (1984), quoting Day-
Brite Lighting, Inc. v. Missouri, 342 U.S. 421, 423, [*558] 96 L.
Ed. 468, 472, 72 S. Ct. 405, 407 (1952). We must interpret and
apply statutes in the manner in which they are written and
cannot rewrite them to make them consistent with the court's
idea of orderliness and publi¢ policy. Henrich v. Libertyville
High School, 186 Il 2d 381, 394-95, 712 N.E.2d 298, 238 Il
Dec. 576 (1998).

Roselle Police Pension Bd. v. Vill. of Roselle, 232 1ll. 2d 546, 557-5b68, 905
N.E.2d 831, 837, 2009 Ill, LEXIS 305, *15-16, 328 Ill. Dec. 942, 948.

The function of the court below was not to re-write the Election Code to
provide a meaning the legislature did not intend or use to fit with its idea of
orderliness. If the legislature intended a similarity standard for ballot
propositions, the legislature could draft such a provision. It is not the

province of the courts to dispense with the legislative process and become a
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king without involvement of the democratic process. This is in essence what
the Trial Court did when it framed its decision around the idea that the
application of law would be absurd.

E. EXCEPTION TO THE MOOTNESS DOCTRINE.

1. Plaintiff’'s Complaint should not be dismissed because of
the “public interest exception” to the mootness doctrine.

This case concerns a ballot question that was to be submitted to the
voters in the November 2020 election. However, this matter was decided by
the lower Court before the election, but prior to consideration by the
Appellate Court and this Court. In the intervening period of time, the
election took place making the relief sought in the complaint impossible.
However, the BOARD may be predisposed to place a similar question on the
ballot of the next presidential election and another effort will likely be
undertaken to thwart the question being presented in a more voluminous
election. As such it is possible that this issue will arise again. For the
reasons that follow this appeal is not moot.

2. This Court ought to apply the public interest exception to
the mootness doctrine to this case.

The Illinois Supreme Court has applied the public interest exception
where matters of election had already taken place, much like Plaintiff's case
' at bar. In Bonaguro v. County Officers Electoral Board, 158 Ill. 2d 391, 395,
634 N.E.2d 712, 199 I1l. Dec. 659 (1994), Bonaguro sought judicial review of

the electoral board’s decision in the Circuit Court of Cook County. There the
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Supreme Court noted, as did the Appellate Court, the cbvious fact that the

! November 1992 election has already occurred, and also that Bonaguro won.
However, they agreed with the Appellate Court that this cause was not moot,
finding one exception to the mootness doctrine which allows a court to resolve
an otherwise moot issue if the issue involves a substantial public interest.
See Bonaguro at 395.

In the case at bar the election for which the proposition was to be
placed before the voters was the November 2020 general election which
occurred on November 3, 2020. Here, the question Plaintiffs sought to
present to the voters was not presented and the election was concluded
without voter consideration of the issue at the heart of this litigation.

Similarly, in Cinkus v. Vill. of Stickney Municipal Officers Electoral
Board, 238 I11. 2d 200, 886 N.E.2d 1011, 319 Ill. Dec. 887, 2008 Lexis 294
(2008), this Court addressed a preliminary mootness matter raised by stating
the following:

“Esposito invites us to declare this case moot. A case on appeal

becomes moot where the issues presented in the tfrial court no

longer exist because events subsequent to the filing of the
appeal render it impossible for the reviewing court to grant the
complaining party effectual relief. In re A Minor, 127 IlL. 2d

247, 255, 537 N.E.2d 292, 1380 Ill. Dec. 225 (1989) (collecting

cases). In this case, the April 17, 2007, election cbviously has

come and gone. Indeed, Cinkus filed his petition for leave to

appeal on the day of the election. According to Esposito, Cinkus

sought to have his name placed on the April 17, 2007, ballot

and that is no longer possible.

However, one exception to the mootness doctrine allows a counrt
to resolve an otherwise moot issue if that issue involves a
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substantial public interest. The criteria for application of the
public interest exception are: (1) the question presented is of a
public nature; (2) an authoritative resolution of the question is
desirable to guide public officers; and (3) the question is likely
to recur. Lucas v. Lakin, 175 Ill. 2d 166, 170, 676 N.E.2d 637,
221 Ill. Dec. 834 (1997); A Minor, 127 Ill. 2d at 257. A clear
showing of each criterion is necessary to bring a case within the
public interest exception. Bonagure v. County Officers Electoral
Board, 158 111, 2d 391, 395, 634 N.E.2d 712, 199 Iil. Dec. 659
(1994). The present case meets this test. This appeal raises a
question of election law, which inherently is a matter of public
concern. Also, this issue is likely to recur in a future municipal
election. Being in arrears of a debt owed to a municipality can
involve common items, such as unpaid parking tickets or village
utility bills. Thus, an authoritative resolution of the issue is
desirable to guide public officers. Therefore, we decline to
dismiss this appeal as moot. We proceed to additional
preliminary matters.

Cinhus at 6-7.

Applying Cinkus to the case at bar a parallel set of facts exists with the
application of the mootness doctrine and 1its exceptions. In particular, the
complained of relief sought placing a question on the ballot and the election
has come and gone and therefore it is impossible for the sovereign to consider
the question. However, the question here, involves a substantial public
interest related to the powers of the couﬁty clerk in determining for himself
whether or not the voters could consider a ballot proposition.

In Goodman v. Ward, 241 111.2d 398 (2011), the issue in the case was
whether a candidate who seeks the office of circuit judge in a judicial

subcircuit must be a resident of that subeircuit at the time he or she submits

a petition for nomination to the office. In this case both the primary and

general elections had passed, and the vacancy involved in the case had been
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filled, there the court considered whether the case was moot. See Goodman

at 403 & 404. The Court stated:

The public interest exception permits a court to reach the merits

of a case which would otherwise be moot if the question
: _ presented is of a public nature, an authoritative resolution of the
! question is desirable for the purpose of guiding public officers,
and the question is likely to recur. Bonaguro v. County Officers
Electoral Board, 158 Ill. 2d 391, 395, 634 N.E.2d 712, 199 IIL
Dec. 659 (1994). All three factors are present here. The instant
appeal raises a question of election law which, inherently, is a
matter of public concern Lucas v. Lakin, 175 111. 2d 166, 170, 676
N.E.2d 637, 221 I11. Dec. 834 (1997). With the establishment and
addition of subcircuits, disputes over residency requirements for
subcircuit vacancies are likely to arise in future cases. Moreover,
a definitive ruling by this court will unquestionably aid election
officials and lower courts in deciding such disputes promptly,
avoiding the uncertainty in the electoral process which
inevitably results when threshold eligibility questions cannot be
fully resolved before voters begin casting their ballots. We will
therefore proceed to the merits of the appeal.

See Goodman at 403-404.
Bonaguro, Cinkus, Goodman, and Lucas v. Lakin, 175 IlL 2d 166, 170, 676
N.E.2d 637, 221 1l1. Dec. 834 (1997), stand for the proposition that this Court

ought to apply the public interest exception to the mootness doctrine. The

public interest exception should be used where all three criteria have been

satisfied.
The requirements are addressed below. Plaintiff has satisfied all three

criteria, therefore, the public interest exception should be applied here, and

Defendant’s Motion to Dismiss should have been denied in accord with the

Appellate Court’s opinion.
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The Illinois Supreme Court in People v. Shelby R. (In re Shelby R.),
| 2013 IL 114994, P40, 995 N.E.2d 990, 2013 Ill. LEXIS 858, 374 Ill. Dec. 493,

502, 2013 WL 5278442 stated:

Since our formal adoption of the public interest exception in
' People ex rel. Wallace v. Labrenz, 411 Ili. 618, 622, 104 N.E.2d
! 769 (1952), this court has reviewed a variety of otherwise moot
! igsues under this exception. See, e.g., In re E.G., 133 Ill. 2d 98,
549 N.E.2d 322, 139 Ill. Dec. 810 (1989) (whether a minor has
the right to refuse medical treatment); Bonagure v. County
Officers Electoral Board, 168 I11. 2d 391, 634 N.E.2d 712, 199 Ill.
Dec. 659 (1994) (whether a political party may fill a vacancy in
nomination for judicial office by party resolution); Roberson, 212
IIl. 2d 430, 818 N.E.2d 761, 289 IlI. Dec. 265 (whether a
| defendant is entitled to a credit on a violation-of-bail-bond
sentence for time spent in custody awaiting trial on the
underlying charge that was dismissed); In re Christopher K., 217
I1l. 24 348, 841 N.E.2d 945, 299 Ill. Dec. 213 (2005) (whether the
law of-the-case doctrine bars consideration of an extended
juvenile jurisdiction motion after the denial of a discretionary
1 transfer motion is affirmed on appeal); Wirtz v. Quinn, 2011 IL
111903, 953 N.E.2d 899, 352 Ill. Dec. 218 (whether an
appropriations bill impermissibly contained substantive law).

The public interest exception to the mootness doctrine is narrowly construed,
and “requires a clear showing of each of the following criteria: (1) the

question presented is of a public nature; (2) an authoritative determination of

the question is desirable for the future guidance of public officers; and (3) the

question is likely to recur. Wisnasky-Bettorf v. Pierce, 2012 1L 111253, { 12,

965 N.E.2d 1103, 358 111. Dec. 624; Felzdk, 226 111. 2d at 393.” Id. at 16.
Here, all three criteria are met in this case as explained below, and

thus the public interest exception should be applied to this case.

—— e e ——— — .
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However, as a matter of waiver, TIRIO never raised the Mootness
doctrine in the Trial Court and therefore waived any argument in conformity
with the public interest exception. Points raised, but not argued or supported
by citation to relevant authority fails to meet the requisites of Rule 341(e)(7),
Supreme Court Rules, and therefore, are deemed waived. Bear Kaufman
Realty v. Spec Dev., 268 I11. App. 3d 898, 206 IlL. Dec. 239, 645 N.E.2d 244,
1994 I11. App. LEXIS 1315 (I1l. App. Ct. 1st Dist. 1994); Ill. Sup. Ct., R 341.
Because they failed to argue the Mootness doctrine below it forfeited the
argument here. Nevgrtheless, Plaintiff argued that the exception applies and
that was argued in the Appellate Court as well.

a. The Question Presented is of a Public Nature.

The first requirement is whether “the question presented is of a public
nature.” Id. at 16. The question presented in this case raises a question
regarding the power of an elected official to strike questions to be presented
to the voters.

The Court in Goodman v. Ward, 241 111.2d 398, 404 (2011) held that
the public interest exception permits a court to reach the merits of a case
which would otherwise be moot if the question presented is of a public
natﬁre, an authoritative resolution of the question is desirable for the
purpose of guiding public officers, and the question is likely to recur. -

In this case, TIRIO relied upon a claim that the proposition was the

same as an earlier proposition. By this very nature the issue has already
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arisen more than once and there is no reason to believe that the issue will not
be advanced again in the future as the 23-month time period claimed by
TIRIO has yet to run. The essence of the question to be presented to the
people go straight to the idea of self-governance and placing the power of the
people to direct how they are to submit to being governed. Thus, without
question, the first factor of a public nature is satisfied to apply the public

interest exception,

b. An Authoritative Determination of the Question is
Desirable for Future Guidance of Public Officers.

The second requirement for the public interest exception to the
mootness doctrine is whether “an authoritative determination of the question
is desirable for the future guidance of public officers.” Shelby R. at 16. The
Ilinois Supreme Court in Shelby reviewed the second criteria at length and

articulated:

When considering whether the second criterion for application of
the public interest exception hae been satisfied, this court has
emphasized the importance of examining the state of the law as
it relates to the moot question. In re Commitment of Hernandez,
239 I11. 2d 195, 202, 940 N.E.2d 1082, 346 I1l. Dec. 478 (2010);
Christopher K., 217 I11. 2d at 360. Generally, we have "declined
to apply the public interest exception when there are no
conflicting precedents requiring an authoritative resolution.”
Peters-Farrell, 216 111. 2d at 292. Accoxd In re J.T., 221 11l. 2d
338, 351, 851 N.E.2d 1, 303 Ill. Dec. 103 (2006) (finding no need
for an authoritative determination of moot issue where appellate
court cases on that issue were uniform). Conversely, we have
frequently cited the confused state of the law when deciding that
an authoritative resolution of an otherwise moot question is
desirable. See, e.g., In re Andrew B., 237 I11. 2d 340, 347, 830
N.E.2d 934, 341 IlL. Dec, 420 (2010) ("second element [of public
intevest exception] is satisfied because our appellate court is
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divided on the issue"); Commonwealth Edison Co. v. Will County
Collector, 196 I11. 2d 27, 83, 749 N.E.2d 964, 255 Ill. Dec. 482
(2001) ("our case law *** is in conflict" and the governing

: principles are "in the state of some muddle" (internal quotation

i marks omitted)); In re D.L., 191 I1l. 2d 1, 8, 727 N.E.2d 990, 245

: I11. Dec. 256 (2000) ("the relevant appellate court precedents are
in conflict"). ‘

Shelby at 19.
The Court in Shelby R. at 20-21, went on to state cases of first impression
may be appropriate under this public interest exception:

“Notwithstanding the significance of a conflict in the case law
when determining whether a moot question should be decided
under the public interest exception, the absence of a conflict does
not necessarily bar our review. Case law demonstrates that
even issues of first impression may be appropriate for review
under this exception. In Labrenz, for example, we considered an
issue of first impression involving the trial court's authority to
appoint a guardian on behalf of an infant whose parents, for
religious reasons, would not consent to certain medical
treatment. Applying the public interest exception, we noted
that in situations where a child's life is endangered, "public
authorities must act promptly if their action is to be effective,
and although the precise limits of authorized conduct cannot be
fixed in advance, no greater uncertainty should exist than the
nature of the problems makes inevitable."

The Court there citing to Labrenz, 411 I1l. at 623.

In the case at bar, the question is a case of first impression related to
the application of prior law to the relatively new statute allowing for
consolidation of Townships in McHenry County.

When addressing the issue of cases of first impression, the court
considered various issues of first impression arising under our election law,

; as a basis for the public interest exception to the mootness doctrine. See, e.g.,
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Wisnasky-Bettorf, 2012 1L 111253, 965 N.E.2d 1103, 358 J11. Dec. 624;
Goodman v. Ward, 241 T11. 2d 398, 948 N.E.2d 580, 350 IIL. Dec. 300 (2011);

Cinkus v. Village of Stickney Municipal Officers Electoral Board, 228 111. 2d

200, 886 N.E.2d 1011, 319 Ill. Dec. 887 (2008).

There the court reasoned that consideration of such issues, though
moot, would unquestionably aid election officials and lower courts in deciding
election disputes promptly, avoiding uncertainty in the electoral process.
Goodman, 241 T11. 2d at 405. If this Court renders a decision on the issues in
this, the decision would undoubtedly aid the elected Clerk, 'fIRIO, in
determining if a proposition of the nature were to be placed on the ballot in
future elections.

Accordingly, the second requirement of the public interest exception has been
met.
c. The Question is Likely to Recur.

The third requirement for the public interest exception to the mootness
doctrine is whether “the question is likely to recur.” Shelby E. at 16. The-
question not only is likely to recur in the future, but this case’s facts show
that it is in fact likely to re-occur. Plaintiff seeks review of this question to
aid the public body in determining if they should again engage in a public
decision to place this case on upcoming ballots. It is for this primary reason

that the third requirement has been met.
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WHEREFORE, Plaintiff, McHENRY TOWNSHIP, prays that this

Honorable Court affirm the Api:)ellate Court and reverse the decision of the
Circuit Court-and order the question presented to Defendant, JOSEPH J.
TIRIO, not individually, but in his Official Capacity as the McHenry County
Clerk, to be placed on the ballot at the next presidential eleétion.

Respectfully submitted,

By: /s/Robert T. Hanlon
Robert T. Hanlon, ARDC 6286331

Attorney for Plaintiff/Appellee
Law Offices of Robert T. Hanlon & Assoc., PC
131 East.Calhoun Street

Woodstock, IL 60098

(815) 206-2200 (Office)

(816) 206-6184 (Fax)
robert@robhanlonlaw.comi
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.i
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= RILED ** Bnv; 0875831
MoHenry County, illinols
20CH000248

Date: 7/2412020 10:41 AM
Katherine M. Keefo

IN THE CIRCUIT COURT OF THE 22ND JUDICIAL CIRCUIT Clork of the Clrcult Court

McHENRY COUNTY, ILLINOIS
McHENRY TOWNSHIP, )
_ )
PLAINTIFR, )
v. ) Caseno, 20CH000248
)
COUNTY OF MCHENRY AND JOSEPH ) NG1ICE
J. TIRIO, NOT INDIVIDUALLY, BUT IN ) THIS CASE 1S HEREBY 9ET FOR
HIS OFFICIAL CAPACITY AS THE ) COURTROON 1o oy W
McHENRY COUNTY CLERK, ) 10-23-2020 AT
) FAILURE TO APPEAR MAY
RESULT TN THE. CASK. BETNG
Defendants, ) DISMISSED OR AN ORDER OF
DEFAULY BEING ENTERLD.
COMPLAINT FOR WRIT OF MANDAMUS AND
MANDATORY INJUNCTIVE RELIEF

NOW COMES Phintiff, McHENRY TOWNSHIP, by and through its attorney, LAW
OFFICES OF ROBERT T. HANLON & ASSOCIATES, P.C., with its complaint against
j Defendants, COUNTY OF McHENRY AND JOSEPH J. TIRIG, NOT 1 NDIVIDUALLY, BUT
IN HIS OFFICIAL CAPACITY AS THE McHENRY COUNTY CLERK (hereinafter “TIRIO”),
for a Wiit of Mandamus or mandatory injunctive relief to be issued against Defendants to place
upon the ballot in the next general election the referendum proposition authosized by the McHenty
Township Boatd of Trustees and in support of this complaint, states as follows:
Patties
1. Plaintiff, McHENRY TOWNSHIP, is a local unit of government situated within the
McHenty County, Illinos.
2. Defendant, JOSEPH J. TIRIO, is the duly elected McHenty County Cletk and is the
ptincipal officet of McHenty County charged with the oversight of elections in McHenty County,
JOSEPH J. TIRIO js an officer of McHenry County.

3. Defendant, County of McHenty, is a unit of government situated within McHenty

County, IHinois.
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4, On or about June 12, 2020, the McHenty Township Boatd conducted its regulatly
scheduled meeting and therein approved a resolution to place upon the ballot a question concetning
the climination of McHenty Township effective Februaty 8, 2021.

5. "The specific language of the proposition to be placed on the ballot was:

“Shall the McHenry Township together with any road districts wholly within the
boundaries of McHenty Township, be dissolved on February 8, 2021 with all of the
township and road district propetty, assets, personnel, obligations, and liabilities
being transferred to McHenty County? All funds of the dissolved township and
dissolved road district shall be used solely on behalf of the residents of the
geographic atea within the boundaries of the dissolved township. Proceeds from the
Sale of patk land, cemetery land, buildings, ot facilities after transfer to the county
must be utilized for the sole benefit of the geographic atea of the dissolved
township. The McHenty county Board shall not extend a property tax levy that is
greater than 90% of the propetty tax levy extended by the dissolved township or
road district for the duties taken on by McHerny County — Yes -NO”

6. On or about june 29, 2020, the Cletk of McHenty Township delivered to the office
of the McHenty County Clerk all documents necessaty for placement of a proposition upon the
ballot. Said documents included, iufer akia: A) proof of filing a Certification of the Proposition to
Dissolve McHenty Township; B) Cettification of Resolution Number 1120068 concerning the
resolution for a proposition to be placed on the ballot; and C) a Certification of Ballot,

7. On June 30, 2020, TIRIO objected to the initial filing on the basis that the language
presented did not comply with the sttactute set fotth in “section 1/24 1/24-30 of the McHenry
Townships Code”. Howevet, thete is no “McHenty Townships Code.” In addition to the claim
concerning the sttuctute, TIRIO asserted that the referendum was in violation of the Election Code
with citation to 10 JLCS 5/28-7. The stated reason was that the referendum was “the same” as 2

pior referendum to dissolve McHenty Township which putporstedly appeated on the Match 2020

Ballot,
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8. In response to TIRIO'S Jetter of June 29, 2020 the McHenty Township Board held a
meeting on July 6, 2020 to tevise the language of the proposition to be submitted to the voters

which read:

“Shall the McHenry Township together with any road districts wholly within the
boundaties of McHenty Township, be dissolved on February 8, 2021 with all of the
township and road district propetty, assets, personnel, obligations, and liabilities
being transfetred to McHenry Couaty?

Yes
No” N

0. On July 6, 2020, the second cettification from the McHenry Township Cletk was
delivered to the County Cletk for a referendum question to dissolve McHenty Township, effective
Februaty 8,2021. To be placed on the November 2020 Ballot. This second tesolution with the
revised question was approved by the McHenty Township Board of Trustees at its meeting on July
6, 2020, pursuant to provisions in the IHinois Townships Code (60 ILCS 1 /24-15 through 1/24-35)
as acknowledged by TIRIO.

10.  On ot about July 6, 2020, the Cierk of McHenty Township delivered to the office of
the McHenty County Clerk all docoments necessaty to have placed upon the ballot a referendum.
Said documents included, fufer alia: A) proof of filing a Certfication of the Proposition to Dissolve
McHenry Township; B) Cexrtification of Resolution Number 1120068 concerning the resolution for
a proposition to be placed on the ballot; and C} a Certification of Ballot,

11, The referendum question “atises” under the Township Code, as acknowledged by
TIRIO in his July 7, 2020 letter, not the election code.

12.  Again, TIRIO refused to place the proposition approved by the Trustees on the

General Election ballot.
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13.  Ina written explanation of the refusal to place the question as certified by the
Township Clerk, McHenty County Clerk TIRIO explained on July 7, 2020 the following:

“Dear Mr, Ayhward:

1 am wriling to acknowledge receipt on July 6, 2020, of a second cettification from
the McHenty Township Cletk’s Office for a McHenry Township tesolution for a
referenda question to dissolve McHenty Township, effective February 8, 2021, This
second resolution with a revised question was approved by the McHenty Towaship
Board of Trastees at its meeting on July 6, 2020, putsuant to provisions in the
Tllinois Townships Code (60 ILCS 1/24-15 through 1/24-35). It was proposed for
inclusion on the November 2020 General Election ballot for votets in McHenry
Township. Aftet reviewing the certification, the relevant sections of the Illinois
Townships Code and the Illinois Election Code and, based on the authority granted
election authorities in the Illinois Blection Code (10 ILCS 5/28-5), I am wiiting to
advise you that the proposed referendum question is prohibited and will not be
placed on the November 2020 General Election ballot.

The question, as newly worded, no longer violates the form of the question
standatd provided in Scction 1/24-30 of the McHenty Towaships Code as did the
first certified tesolution and question originally received by the McHeary County
Cletk on June 29, 2020, 60 ILCS 1/24-30. However, as also explained in the
McHenry County Cletk’s Office July 1, 2020, response to that first proposed
question, a referenda question to dissolve the McHenty Township must also comply
with the Illicois Election Code Himing requitements.

The proposed dissolution teferendum is prohibited from being ptinted on the
November 2020 Genetal Election so soon after it was ptinted on the March 2020
Genetal Primary ballot. Section 1/24-15 of the Illinois "Townships Code states that
a proposition to dissolve a township which is submitted by a board of ttustees of a
township tust be in accordance with the general election law. 60 ILCS 1/24-15.
Section 5/28-7 of the Hllinois Rlection Code provides that teferenda pursuant to this
Secdon (cases authotized by Article VII of the Ilinois Constitution) may not be held
mote thah onice in any 23-month petiod on the same proposition, 10 ILCS 5/28-7.
Section VII of the Illinois Constitution is the genesis of authotity to dissolve a
township when approved by a referenda in the atea in which township officets ate
elected. 1l Const.Art. VII, §5. Because the same proposition to dissolve McHenty
Township appeated on the March 2020 Genetal Primaty ballot with the sole change
being the effective date seven and one-half months later, this same question is
prohibited from being placed on the ballot again for a period of 23 months.
Othenwise, an effective date change of even a single day would undermine the intent
of and make Section 5/28-7 completely incffective.

Racelved 07-24-2020 1:04 AM / Circult Clerk Accapled on 07-24-2020 11:11 AM/ Transacllon #0875831 / Coge #20CH000248
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For the above stated teason, the McHenty Township Board of Trustees’ proposed
referendum question to dissolve McHenty Township is prohibited from being placed
on the November 2020 Genetal Election ballot.

Sincetely,

Joseph J. Tirio McHenty County Cletk McHenty County Governtment Center 2200
N. Seminaty Avenue Woodstock, Illinois 60098

14.  However, the referendum proposition previously submitted by the electors of
McHenty Township for considetation on the March 2020 Primary ballot was:

“Shall the McHenry Township together with any road districts wholly within the
boundaties of McHenty Township, be dissolved on June 21, 2020 with all of the
township and road district propeity, assets, personnel, obligations, and liabilities
being transfetred to McHenty County?

Yes

No”

15.  Review of the larrlguagc of the Match referendum reveals it is not the “same” as the
question presented by the McHenry Township Board, The difference between the two propositions
(Match 2020 proposition vs. the petition submitted fot the general election) can easily be found in
the date that the respective petitions seek dissolution of McHenty Township, These two
propositions call for dissolution in different yeats and thus are not the same proposition.

16.  Defendant, TIRIO, exceeded his authotity as the McHeniy County Clerk when he
looked past the face of the petition and elected to infet meaning to the intent of the statute inferring
sameness, when his duty was limited to ascertaining if the language was the same or not. Since it
was not the same language, the section of the election code telied upon by the Cletk is inapplicable,

17.  The McHenty County Cletk Iacks the powet to decide issues of content for
propositions. Even if the McHenty County Cletk had such a powet, which he does not, the
proposition associated with the March 2020 Primaty baltot referendum was not the same as the

referendum advanced in the present proposition.

Recelved 07-24-2020 11:04 AM /7 Clreult Glork Accopled on 07-24-2020 11:11 AM / Transacllon #9876831 / Casa #20CH000248
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18. ‘ The McHenry County Clerk has no constitutional, statutory, ot other legal authorty
to make conclusions of law as it relates to a referendum being placed on the ballot.

19.  Defendant, TIRIO'S, action in undestaking a content otientated objection to a
question concerning the continued existence of a unit of govetament is not within the statutoty
powets of 2 County Clerk,

20.  McHenty Township has a cleat affirmative right to place a question to the people
concetning its continued existence based upon the provisions of the Townships Act (Chaﬁter 60
ILCS).

21, Defendant, TIRIO’S attempts to setve as an extra-judicial determinate of the law,

22,  Without the issuance of a Wtit of Mandamus, Plaintiff has no othet mechanism to
ensure that the People of McHenry Township decide the issue of whether or not McHenry
Township is to continue as a public body on February 8, 2021,

23, Thete is no adequate remedy at law.

24, The McHenty County Cletk {s a ministetial officer. His examination of an
instrument is not content based but tather has.an obligation only to look at the referendum ques_tion
to ascettain if on its face it complies with the provisions for placement on the ballot. The McHenty
County Clerk has no judicial power to intetpret a statute.

WHEREFORE, Plaintiff, McHENRY TOWNSHIP, prays that this Honorable Coutt grant

the following relicf:

A Tssue a Writ of Mandamus compelling and ordering Defendants, County of
McHenty and Joseph J. Titio; McHenty County Cletk, to place upon the Novembet
2020 ballot the following question to the votets of McHenty Township:

“Shall the McHenty "Township together with any road districts wholly within
~ the boundaries of McHenry Township, be dissolved on February 8, 2021

with all of the township and road district property, assets, personnel,

obligations, and liabilitics being transferred to McHenty County?

Yes

Recelved 07-24-2020 11:04 AM f Clrcult Clerk Accepted on 07-24-2020 11:11 AM / Transaction #98756831 / Case #200H000248
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No”

B. Enter a preliminaty mandatory injunction commanding Defendants, County of
McHenry and Joseph }. Tirio, McHenty County Cletk, to place upon the November
2020 ballot the following question to the votets of McHenty Township:

“Shall the McHenty Township together with aay road districts wholly within
the boundarics of McHenry Township, be dissolved on February 8, 2021
with all of the township and road district property, assets, peisonnel,
obligations, and liabilities being transferred to McHenry County?

Yes

No*

C. Enter a permanent mandatozy injunction commanding Defendants, County of
McHenty and Joseph J. Tirio, McHenry County Cletk, to place upon the Novembet
2020 ballot the following question to the voters of McHenty Township:

“Shall the McHenty Township togethet with any road districts wholly within
the boundaries of McHenry Township, be dissolved on Febtuary 8, 2021
with all of the township and road district propetty, assets, personnel,
obligations, and liabilities being transfetred to McHeniy County?

Yes

No”: and

D. For any such futther relief as this Court deems equitable and just.

Dated this 23 day of July, 2020.
Respectfully submitted,

McHENRY TOWNSHIP, Plaintiff

By: /s/Robert T. Hanlon

Robert T. Hanlon, Plaintiff's Attorney

Robert T. Hanlon, Attorney No. 6286331

Law Cffices of Robett T. Hanlon & Assoc., P.C.
131 East Calhoun Street

Woodstock, IL 60098

(815) 206-2200, (815) 206-6184 (Fax)
robeti@robha W.CO
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McHENRY COUNTY, ILLINOIS
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®EILED** Env: 10003080
MeHenry County, lllinols
20CHI00248

Dates; 81572020 11:41 AM
Kathering M, Keefe

Clerk of the Clrcult Court

IN THE CIRCUIT COURT OF THE 22ND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

McHENRY TOWNSHIP,

Plaintiff,
No. 20 CH 248

Vs.
COUNTY OF McHENRY and JOSEPH J,
TIRIO, not individually, but in his official
Capacity as the McHenry County Clerk,

Defendants.

APPEARANCE

The undersigned, Carla N, Wyckoff, Assistant State’s Attorney, enters her
appearance on behalf of The County of McHemy and Joseph J. Tirio, McHemy

County Clerk.

/s/ Carla N, Wyckoff
Carla N. Wyclcoff

Assistant State’s Attorney

Patrick D. Kenneally

MecHenry County State’s Attorney

Carla N. Wyckoff (6217072)

McHenry County Assistant State’s Attorney
2200 N. Seminary Avenue

Woodstock, IL: 60098

(815)334-4149

enwyckoff@mchenrycountyil.gov

Recelved 08-05-2020 11:63 AM / Circult Clerk Accepled on 08-05-2020 12:00 PM / Transaction #10003060 / Case #20CH000248
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CERTIFICATE OF SERVICE

1, Susan Rouse, the undersigned, a non-attorney, hereby certify that a copy
of Carla N, Wyckoff’s Appearance was served on

Robert T. Hanlon

Law Offices of Robert T. Hanlon & Associates
181 E. Calhoun St.

Waoodstock, IL. 60098
robert@robhanlonlaw.com

by emailing a copy to the email address listed above, on or before the hour of 4:30
p.m., on August b, 2020,

/s/ Susan Rouse
Susan Rouse

Recalved 08-05-2020 $1:63 AM / Clreutt Clerk Accepted on 08-05-2020 12:00 PM f Transeclion #10003080 / Case #20CH000248
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*FILED™ Env: 10003060
McHenry County, lllinols
20CH000248
Date: 8/5/2020 11:41 AM
Kathetineg M, Keefe
Clerk of the Ciroult Court
IN THE CIRCUIT COURT OF THE 22ND JUDICIAL CIRCUIT

McHENRY COUNTY, ILLINOIS

McHENRY TOWNSHIP,

Plaintiff,
No. 20 CH 248

Vs,
COUNTY OF McHENRY and JOSEPH J.
TIRIO, not individually, but in his official
Capacity as the McHenyy County Clerk,

N N M N St S N N N N

Defendanta,
APPEARANCE

The undersigned, Norman Vinton, Assistant State’s Attorney, enters his

appearance on behalf of The County of McHenry and Joseph J, Tirio, McHenry

County Clerk.

/&/ Norman Vinton,

Norman Vinton
Assistant State’s Attorney

Pairick D. Kenneally

McHenry County State's Attorney

Norman Vinton, Chief, Civil Division (6204721}
McHenry County Assistant State’s Attorney
2200 N. Seminary Avenue

Woodstocl, 11 60098

(816)384-4149

ndvinfon@mchenvycountyil.goy
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CERTIFICATE OF SERVICE

I, Susan Rouse, the uhd_ersigned, a non-attorney, hereby certify that a copy

of Norman Vinton’s Appearance was served on

Robert T. Hanlon

Law Offices of Robert T. Hanlon & Associates
181 E. Calhoun St.

Woodstocls, 1L 60098
robert@robhanlonlaw.com

by emailing a copy to the email address listed above, on or before the hour of 4:30
p.m., on August 5, 2020, :

/s/ Susan Rouse

Susan Rouse

Racatved 08-05-2020 11:53 AM / Clrcult Clerk Acceptad on 08-05-2020 12:00 FM / Trensacllon #10003080 / Case #20CH000248 20
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S FILED*™ Env: 10003060
MeHenry County, Hilinois
20CHO00248

Date: 8/6/2020 11:41 AM
Katherine M, Keefo

IN THE CIRCUYT COURT OF THE 22ND JUDICIAL CIRCUIT Clerkof the Giroult Gourt
McHENRY COUNTY, ILLINOIS

McHENRY TOWNSHIP,

Plaintiff,
Vs, No. 20 CH 248
COUNTY OF McHENRY and JOSEPH J,
TIRIO, not individually, but in his official
Capacity as the McHenry County Clerk,

Defendants.

NOTICE OF MOTION

TO: ROBERTT.HANLON
LAW OFFICES OF ROBERT T\ HANLON & ASSOCIATES
131 E. CALHOUN ST.
WOODSTOCK, IL 60098
robert@robhanlonlaw.com

PLEASE TAKE NOTICE that on August 10, 2020 at 9:45 a.m., or as soon thereafter aa
counsel may be heard, I shall appear before Judge Michael J. Chmiel in Court Room 202 of
the McHenry County Civcuit Court, 2200 N. Seminary Avenue, Woodstock, IL 60098, and
then and there present McHenry County’s Motion to Dismiss Petition for
Mandamus, a copy of which is attached hereto and hereby served upon you and request
an expedited briefing schedule and hearing date.

/s/ Carla N. Wyckoff
Carla N. Wyckoff
Assistant State’s Attorney

Patrick D. Kenneally, McHenry County State’s Attorney
Carla N, Wyckoff (6217072)

Norman D, Vinton (6204721)

McHenry County Assistant State’s Attorneys

2200 N. Seminary Avenue

Woodstock, IL: 60098

(816)384-4169 (phone)

(815)334-0872 {fax)

enwyckoff@mchenrycountyil.goy
ndvinton@mchenycountyil.gov
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CERTIFICATE OF SERVICE
1, Susan Rouse, the undersigned, a non-attorney, hereby certify that the

Deofendant’s Motion to Dismiss Petition for Mandamus was sexved on:

Robert T. Hanlon
L.aw Offices of Robert T. Hanlon & Associates

181 E. Calloun St.
Woodstoeck, IL 60098
robert@robhanlonlaw.com

vie email, to the email address listed above, before the hour of 4:3CQ p.m., on August 5,
2020,

/s/ Susan Rotise
Susan Rouse

Recealved 08-05-2020 11:53 AM 7 Clrcult Clerk Accapted on ©8-05-2020 12:00 PM / Transacton #10003050 f Case #20CH000248
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* FILED ** Env: 10003050
MecHeanry County, llinols
20CHG00248

Dato: 8/6/2020 11:41 AM
Katherlne M. Keefo

Clerk of the Circult Court

STATE OF ILLINOIS )
)88
COUNTY OF MCHENRY)

IN THE CURCUIT COURT OF THE TWENTY-SECOND
JUDICIAL CIRCUIT, MCHENRY COUNTY, ILLINOIS

MCHENRY TOWNSHIF,
PLAINTIFF,

V.
20 CH 248

NOT INDIVIDUALLY, BUT IN HIS OFFICIAL
CAPACITY AS THE MCHENRY COUNTY

)

)

)

)

)

COUNTY OF MCHENRY AND JOSEPH J. TIRIO, )
)

)

CLERK, )
)

)

DEFENDANTS.

RESPONDENT MCHENRY COUNTY CLERK, JOSEPH TIRIO'S
MOTION TO DISMISS PETITION FOR MANDAMUS PURSUANT TO
786 ILCS 5/2-619.5
Respondent Joseph J. Tirio, McHenry County Clerk by and through his
attorneys, State’s Attorney Patrick D. Kenneally and his duly appointed assistants
. Norman D, Vinton, Chief, Civil Division, McHenry County State’s Attorney’s Office
and Carla N, Wyckoff, pursuant to 785 ILCS 5/2-619.1, hereby move o dismiss the
Petition for Mandamus and in support thereof states as followé:

1. A combined Section 2-615 and Section 2-619 Motion to Dismiss is praperly

brought pursuant to Section 2-619.1, 735 ILCS 5/2-619.1.

Recelved 08-05-2020 11:63 AM / Clreult Clerk Accapted on 08-05-2020 12:00 PM / Transaclion #10003080 / Gase #20CH000248 3
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2. A Section 2-615 motion is a challenge asserting that the complaint fails to state a
cause of action upon which relief can be granted. Sherman v. Indian Trails Public
Library District, 368 Ill.Dec. 884, 976 N.E.2d 1178 (1=t Dist, 2012).

8. The proper question is whether the well-pleaded facts of the complaint, taken as
true and construed in a light most favorgble to the plaintiff, are sufficient to state a
cause of action upon which relief may be granted. Loman v, Freeman, 229 I11,.24
104, 890 N.E.2d 542 (2008). However, a court should not accept as true,
conclusions of law or conclusions of fact unsupported by allegations of specific facts
upon which conclusions vest. Dietz v. Illinois Bell Telephone Co., 164 111L.App.3d 554,
6507 N.E.2d 24 (1t Dist. 1987).

4. A Section 2-619 motion ‘admits the legal sufficiency of a complaint and raises
defects, defenses or other affirmative matter that defeats the claim. Krilich v, |
American National Bank & Trust Co., 334 111 App.8d 664, 778 N.E,2d 1153 (20d

Dist. 2002).

B. “The term ‘affirmative matter’ as used in section 2-619(a)(8) has been defined as
a type of defense that either negates an alleged cause of action completely or refutes
erucial conclusions of law or conclusions of material fact unsupported by allegations
of specific fact contained in or inferred from the complaint. Krilich, 334 I1l.App3d at
670.

6. A writ of mandamus commands a publie officer to perform an official,

nondiscretionary duty tha-t the petitioner is entitled to have performed and that the
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officer has failed to perform. Chicago Bar Association v. Illinois State Board of
Eleczio-ns, 161 I11.2d 502, 641 N.E.2d 525 (1994).

7. Mandamus is appropriate only where there is a clear right to the requested
relief, a clear duty to respondent to act and clear authority in respondent to act.
Owen v. Board of Education of Kankakee School Distriet No, 111, 261 I1L.App.3d
208, 632 N.E.2d 1078 (3¢ Dist. 1994),

. 8. Section 5/28-7 of the Illinois Election Code prohibits the same public question
that is authorized by Axticle VII of the Illinois Constitution firom appearing on the
ballot for voter decision within any 23-month period. 10 ILCS 5/28-7.

9. Section 28-5 of the Illinois Election Code authorizes county clerks as election
authorities to notify local election officials if they receive a certified public question
which is prohibited from being on the ballot and then the local election officials
advise the governing board members who initiated the resolution or ordinance, 10
ILCS b5/28-5.

10. When taking all well-pleaded facts as true, the Petition fails to state a claim for
mandamus because it fails to cite any valid legal authority which would impose a
duty on Respondent to provide the relief sought.

11, Dismissal pursuant to Section 2-615 is proper because Petitioner has friled to
provide any legal authority or to state a claim upon which relief may be granted.
12, Dismissal pursuant to Section 2-619 is also proper because the McHem‘y
Township proposal to dissolve McHenry Townsghip is the same as the proposal to

dissolve McHénry Township that appeared on the March 2020 Primary Ballot and,
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therefore, the McHenry County C_lerk had the étatutory duty to prohibit McHenry
Township’s June 12/July 6, 2020 proposals from being printed on the November
2020 General Election ballot pursuant to Section 28-7 of the Illincis Election Code
(10 ILCS 5/28-7) and to effect notification to the local election official, McHenry
Townéhip Clerk Dan Aylward, according to the requirements of Section 28-5 of the
Illinois Election Code. 10 ILCS 5/28-5.

18. The reasons and authorities in support of this motion are contained in the
accompanying Memorandum in Support of Respondent’s Motion to Dismiss Petition

for Writ of Mandamus pursuant to 735 ILCS 5/2-615/619.

WHEREFORE, Respondents McHenry County Clerk, Joseph J. Tirio and McHenry
County request this Court to deny any relief sought and to dismiss the Petition for
Mandamus with prejudice and grant Respondent whatever relief the Court deems
Just.

COUNTY OF McHENRY

JOSEPH J. TIRIO,
McHenry County Clerk

Zs/ Norman D, Vinton
Norman D, Vinton, Chief, Civil Division
MecHenyy County State’s Altorney’s Office

/s/ Carla N. Wyckoff
Carla N. Wyckoff, ASA
McHenry County State’s Attorney’s Office
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Prepared by:

Carla N, Wyckoff, ASA, ARDC #6217072
McHemy County State’s Attorney’s Office
2200 N, Seminary Ave.

Woodstock, 1L 60098

8165-334.4148

enwyckoff@mechenrycountyil.gov
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*+EILED ** Env: 10003060
McHenry County, lllinols
20CH000248

Date; 8/5/2020 11:41 AM
Katharlne M. Keefe

Clork of the Gircult Court

STATE OF ILLINOIS )
)SS
COUNTY OF MCHENRY)

IN THE CURCUIT COURT OF THE TWENTY-SECOND
JUDICIAL CIRCUIT, MCHENRY COUNTY, ILLINOIS

MCHENRY TOWNSHIP,
PLAINTIFF,

v.
20 CH 248

COUNTY OF MCHENRY AND JOSEPH J. TIRIO,
NOT INDIVIDUALLY, BUT IN HIS OFFICIAL
CAPACITY AS THE MCHENRY COUNTY
CLERK,

DEFENDANTS.

RESPONDENT'S MEMORANDUM IN SUPPORT OF HIS
MOTION TO DISMISS PETITION FOR MANDAMUS PURSUANT TO
786 1LCS 5/2-619.5
Background

Petitioner alleges that Respondent Tirio refused to place the June 12, 2020,
McHenry Township Trustee-approved proposition on the November 2020 General

Election ballot which would have asked the voters if the McHenry Township and
road districts wholly within the McHenry TO\‘vnahip should be dissolved, effective
February 8, 2021, because the language did not meet the wording requirement in

the Illinois Townships Code nor the timing restrictions in the Illinois Election Code.

Petitioner’s Complaint for Writ of Mandamus 7.
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Petitioner further alleges that Defendant Tivio's actions exceeded his
authority in the ministerial position of an elected county clerk by (1) looking past
the face of the petition and doing further investigation to conclude that the proposed
question was the same as the McHemy Township dissolution question that
appeared on the March 2020 Primary Ballot; (2) that the questions are not actually
the same since the newly proposed question has an effective date to dissolve
McHemy Township that is eight (8) months beyond the dissolution date of the
question that was on the ballot at the March 2020 Primary ballot; and (8) that a
ministerial county clerk does not have authority to prohibit the question from being
placed on the ballot, Petitioner’s Complaint for Writ of Mandamus, ¥ 15 — 24.
| The specific language of the McHenry Township June 12, 2020,
proposition proposed for the ballot was as follows:

“Shall the McHenry Township tegether with any road districts wholly within

the houndaries of McHenry Township, be dissolved on February 8, 2021, with

all of the township and road district property, assets, personnel, obligations,
and liabilities being transferred to McHenry County? All funds of the
dissolved township and dissolved road district shall be used solely on behalf
of the residents of the geographic area within the boundaries of the dissolved
township, Proceeds from the sale of park land, cemetery land, buildings or
facilities after transfer to the county must be utilized for the sole benefit of
the geographic area of the dissolved township. The McHenry County Board

'shall not extend a property tax levy that is greater than 90% of the property
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tax levy extended by the dissolved township or road district for the duties

taken on by McHenry County.” Petitioner’s Complaint for Writ of Mandamus,

16.

Reapt_mdent Tirio's June 80, 2020 letter to the Petitioner explained that the
question was prohibited from appearing on the November 2020 ballot for two
reasons: (1) that the wording of the question did not meet the substantial form
requirement articulated in Section 24-25 of the Illinois Townships Code (60 ILCS
51/24-25); and (2) that the same proposition to dissolve McHenry Townslﬁp had
already appeared on the March 2020 Primary Ballof, which is just less than eight
(8) months prior to the November 2020 Generzl Election in violation of the 23-
month timing restriction in Section 28-7 of the Illinois Election Code. 10 ILGS 5/28-
7. Petitioner's Complaint for Writ for Mandamus, {7. Section 28-7 forbids the same
reforenda, albeit with a different effective date, from being placed on another
election ballot within 23 months,

Subsequently, on July 6, 2020, Petitioner submitted to Reapondent an
amended version of the original proposed referendum question to dissolve McHenry
Township that was worded as follows: “Shall the McHenry Township together with
any road districts wholly within the boundaries of McHenty Township, be dis solved
on February 8, 2021, with all of the township and road district property, assets,
personnel, obligations, and liabilities being transferred to McHemy County?"
Petitioner's Complaint for Writ of Mahdamus, 18. Reapondent reviewed the

McHenry Township referenda question that was printed on the March 2020
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Primary Ballot and determined that ‘the two questions are the same. The March
2020 Primary Ballot question was \Qorded as follows; “Shall the McHenry
Township, together with any road districts wholly wit]-u‘n the boundaries of
MecHenry Township, be dissolved on Juns 21, 2020, with all of the township and
road district property, assets, personnel, obligations, and liabilities being
transferrved to McHenry County?” Petitioner's Complaint for Writ of Mandamus, 4
14,

Respondent followed the second submission with a second letter on July 7,
2020 (presented in its entirvety in Petitioner's Complaint for Writ of Mandamusg,
1113), explaining that, despite the amended proposition that did render the question
in compliance with the Illinois Townships Code Section 24-30 (60 ILCS 1/24-80)
wording requirement, the duestion would still not be placed on the November 2020
General Election ballot due to the 23-month timing restriction pufsuant to Section
28-7 of the Illineis Election Code. 10 ILCS 5/28-7.

_ Argnment

A combined Section 2-616 and Section 2-619 Motion to Dismiss is properly
brought pursuant to Section 2-619.1, 735 ILCS 6/2-619.1. A Section 2-615 motion is
a challenge asserting that the complaint fails to state & cause of action upon which
relief can be granted. Sherman v. Indian Trails Public Library District, 363 Ill.Dec,
864, 9756 N.E.2d 1173 (1=t Dist. 2012). The proper question is whether the well-
pleaded facts of the complaint, taken as true and construed in a light most favorable
to the plaintiff, are sufficient to state a cause of action upon which relief may be
granted, Loman v. Freeman, 229 111.2d 104, 890 N.E.zd 6542 (2008}. However, a

4
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court should not accept as trne, conclusions of Iaw or eonclusions of fact
unsupported by allegations of specific facts upon which conclusions rest. Diefz v,
Illinois Bell Telephone Co., 154 111.App.3d 664, 507 N.E.2d 24 (1st Dist, 1987),

A Section 2-619 motion admits the legal sufficiency of a complaint
and raises defects, defenses or other affirmative matter that defeats the claim.
Krilich v. American National Bank & Trust Co., 8334 I1l.App.8d 664, 778 N.E.2d
1158 (2=d Dist, 2002). “The term ‘affirmative matter’ as used in section 2-619(a)(9)
has been defined as a type of defense that either negates an alleged cause of action
completely or refutes crucial conclusions of law or conclusions of material fact
unsupported by allegations of specific fact contained in or inferred from the
complaint,” Krilich, 334 11l.App.8d at 570.

A writ of mandamus commands a public officer to perform an official,
nondiscretionary duty that the petitioner is entitled to have performed and that the
officer has failed to perform. Chicago Bar Association v. Illinois State Board of
Elections, 161 111.2d 502, 641 N.B.2d 526 (1994). M;andamus is appropriate only
where there is a clear right to the requested relief, a clear duty to respondent to act
and clear authority in respondent to act. Owen v. Board of Education of Kankakee
School District No. 111, 261 llL. App.8d 298, 632 N.E.2d 1073 (84 Dist, 1994).

I, The Election Code prohibits the Clerk from placing the same public

question on the ballot prior to 28 monthe after it was submiited to the

electarate.
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Article VI of the Illinois Constitution authorizes local (which includes
townships, as defined in Article VII, §1) elected official selection methods and
government structure to be established and/or changed by referendum of the
applicable group of voters. I1l.Const.Axt,VII, §§1, 2, 8, 4 and 5, The Illinois
Toﬁnships Code and the Election Code detail the referenda procedures. Section 24-
15 of the Illinois Townships Code authorizes the board of trustees of any township
located in McHenry County to submit a proposition to dissolve the township to the
electors at the next election “in accordance with the general election law.” 60 ILCS
1/24-15 (Emphasis added). This affirms that the authorizing provision in the
Illinois Townships Code is to be taken together with the Illinois Election Code to
effect these dissolution referenda questions. Section 24-30 of the Illinois Townships
Code requires that the question be stated in substantially the form as listed in the
statute. 60 ILCS 1/24-80. Section 28-7 of the lllinois Election Code states that
referenda propositions guthorized by Article VII of the Illinois Constitution may not
be placed on the ballot more than once in any 23-month pfariod. 10 ILCS b/28-1.

According to the Illinois Election Code, “[e]iection authority means a county
clerk...” (10 ILCS 5/1-3(8)); and, “...the county clerks, in their respective counties,
shall have charge of the printing of the ballots for all elections, including
referenda...” 10 ILCS b5/16-5. Based on his statutory duties, Respondent Tirio is
imbued with knowledge of the content of all ballots, including referenda questions
and cannet ignore this direct knowledge inuring from his duty to print ballots.

Determining that the two questions at issue are the same did not require discretion

Recetved 08-05-2020 11,63 AM f Circutt Clerk Accaplad on 08-05-2020 12:00 PM / Transaction #10003060 7 Case #20CH000248
Pago 6 of 11 C 33

SUBMITTED - 15881624 - Robert Hanlor - 12/8/2021 6:02 PM



or investigation beyond facial review, as the wording is identical except for the
effective date if the question were to pass. Based on Petitioner's argument, even a
day’s difference in the effective date would allow a finding that questions with the

* same substantive content are different for purposes of ballot placement. To allow
this anomaly would undermine the purpose of the statute and the intent of the
legislature to limit questions resulting in substantial government and elected
official reforms to 8 more measured timetable and opportunity for consideration—
thus the once in 28 months ballot placement limitation.

Fuxrther, Petitioner ignores specific statutory authority for a county clerk to
advise local officials that a veferenda question is prohibited. Referenda questions
may be placed on the ballot by either signed petitions (10 ILCS 5/28-2(a)) o
resolutions/ordinances of governing boards of political subdivisions (10 ILCS 5/28-
2(c). Petitions that generate rveforenda ballot placement ave subject to the same
objection procedures that apply to candidate nominating petitions, 10 ILCS 5/28-4.
These same petition objection procedures, however, do not apply to governing board
resolutions or ordinances to place veferenda questions on the ballot. But, the
Illinois Election Code does provid_e a specific procedure for the electién authority to
address possible issues with ballot placement that ave not subject to statutory
objection procedures. Section 28-5 states that,

“Iwlhenever...an election authority or the State Board of Elections is in

receipt of ...a certification for the submission of a public question at an

election at which the public question may not be placed on the ballot....such
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officer or board shall give notice of such prohibition by registered mail, as

follows.:.....{b) in the case of a cextificate from a local election authovity, to

such election authority, who shall thereupon give notice as provided in
subparagraph (a)[in the case of a petition], or notify the governing board
which adopted the initiating resolution or ordinance...” 10 ILCS 65/28-5.

As stated above, Section 28-7 provides that any referenda authorized by
Axrticle VII of the Illinois Constitution, “...may not be held more than once in any
28-month period on the same proposition...” 10 ILCS 5/28-7. Petitioner’s referenda
question to dissolve McHenry Township is authorized by Article VII of the Illinois
Constitution and is the identical question to dissolve McHenry Township that
appeared on the March 2020 Primary Election Ballot, The only difference hetween
the questions is the effective date which is obviously required since the effective
date is triggered by statutory requirement that it occur not less than 90 days after
1t is voted on and approved at the election. 60 ILCS 1/24-20.

. The referenda question as it appeared on the March 2020 Primary Election
Ballot was worded as follows:
“Shali the McHenry Township, together with any road districts wholly within
the boundaries of McHenry Township, be dissolved on June 21, 2020, with all
of the township and road diatrict property, assets, personnel, obligations, and

liabilities being transferred to McHenry County?”
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The referenda question as it is proposed by McHenry Township to be placed on the
November 2020 General Election Ballot is worded as follows:
| “Shall the McHenry Township, together with any road distriets wholly within

the boundaries of McHenry Township, be dissolved on February 8, 2021, with

all of the township and road district property, assets, personnel, obligations,

and liabilities being tranaferred to McHenry County?”
It is clear from a facial, cursory glance that the two questions are identical, The
only difference is the effective date. This effective date difference is cbviously a
detail, um:elatéd to the substance of the question, which must naturally be adjusted
based on the timing of the election at which the question may be printed on the
ballot, This dissolution date is dictated by Section 24-20 of the Illinois Townships
Code which requires that it be at least 90 days after the date of the election at
which the referenda is to be voted on. 60 ILCS 1/24-20. The different effective
dates do not render these different questions, The proposals to dissolve McHenry
Township are exactly the same, therefore, the McHenry Toxvnship July 6, 2020,
proposed question is prohibited fmm'being on the November 2020 General Election
due to the “only once in any 23-month period” restriction pursuant to Section 28-7 of
the Illinois Election Code. 10 ILCS b6/28-7.

The duties of a county clerk’s position speciﬁcalh.r required the McHemy
County Clerk’s action to preclude the McHenry Township’s June 12/July 6, 2020,
proposed question to dissolve McHenry Township from the November 2020 General

Election Ballot. Because referenda questions to restyucture government entities or
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elected positions that are authorized by Article VII of the Illinois Constitution ave
limited to ballot placement only once in any 28-month period, the McHenry County
Clerk was required to prohibit McHenry Township’s June 12/July 6, 2020 proposals
from being printed on the November 2020 General Election ballot. The notification
of this prohibition to the local election official, McHemy Township Clerk Dan
Aylward, was effected according to the requirements of Section 28-5 of the Illinois
Election Code. 10 ILCS 5/28-5.

When taking all well-pleaded facts as true, the Petition fails to state a claim
for mandamus hecause it fails fo cite any valid legal authority which would impose
a duty on Respondent to provide the relief sought. Dismissal pursuant to Section 2-
615 is proper because Petitioner has failed to provide any legal authority or to state
a claim upon which relief may be granted.

Dismissal pursuant to Section 2-619 is also proper because the McHenry
Township proposal to dissolve McHenry Township is the same as the proposal to
dissolve McHenry Township that appeared on the March 2020 Primary Ballot and,
therefore, the McHenry County Clexk had the administrative and statutory duty to
prohibit McHenry Township’s June 12/July 6, 2020 proposals from being printed on
the November 2020 General Election ballot pursuant to Section 28-7 of the Illinois
Election Code (10 ILCS 5/28-7) and to effect notification to the local election official,
McHenry Township Clerk Dan Aylward, according to the requirements of Section

28.6 of the Illinois Election Code. 10 ILCS 5/28-5.

10
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WHEREFORE, Respondents McHenry County Clerk, Joseph J. Tirio and McHenry

County request this Court to deny any relief sought and to dismiss the Petition for

Mandamus.

COUNTY OF McHENRY

JOSEPH J. TIRIO,
MeHenry County Clerk

/s/ Norman D. Vinton
Norman D. Vinton, Chief, Civil Division
McHenry County State’s Attorney’s Office

/s/ Carla N. Wyckoff
Carla N. Wyckoff, ASA
McHenry County State’s Attorney’s Office

Prepared by:

Carla N. Wyckoff, ASA, ARDC #6217072
McHenry County State's Attorney's Office
9200 N. Seminary Ave.

Waoodstock, 1L, 60098

815-334-4146

enwyckoff@mchenyycountyil.gay

11
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““FILED** Env: 10047537
McHenry County, lliinots
20CHOD0248

DPate: 8/10/2020 14:37 AM
Katherlne M. Keefo

IN THE CIRCUIT COURT OF THE 22ND JUDICIAL CIRCUIT Glark of tho Clroult Court
McHENRY COUNTY, ILLINOIS

McHENRY TOWNSHIP,
PLAINTIFF,

V. Cass No. 20 CH 000248

COUNTY OF MCHENRY AND JOSEPH
3, TIRIO, NOT INDIVIDUALLY, BUT IN
HIS OFFICIAL CAPACITY AS THR
M¢HENRY COUNTY CLERK,

Defendants, )

NOTICE OF MOTION

70: Carla N. Wyckoff & Norman D. Vinton
Patrick D, Kenneally, McHenry County State’s Attorney
2200 North Seminary Avenue
Woodstock, IT. 60098
(816)384-4149

cnywyckoff@mchenvycountyil.gov: ndvinton@mchenryeountyil.goy

On August 11, 2020 at 9:45 a.an,, or as soon thereafter as counsel may be heard, I shall
appeat before the Honorable Michasl J, Chmiel or any Judge sitting in his stead, jn the conrtroom
usually occupied by him, Coutteoom 202, in the McHenty County Government Center, 2200
Seminaty, Woadstock, Illinois, and shall then and there present the atfuched Motion for

Substitntlon of Judge as a Mafter of Right.
MoHenty Township, Plaintiff

By: £/ Robert I. Hanlox
Robert T, Hanlon, Plainiiff’s Attorhey

PROOY OF SERVICE

I, Robert T, Hanlon, an attorney, on oath, state that X served a copy of Plaintiff’s Motion

Jor Substitution of Judge as a Mafter of Right, upon the above referenced attorneys at thelr
respeotive addresses, via electtonic fillng and electronic mail to the e-mall addresses above, on this

137 day of Angust, 2020,

il SR P WL W L A L

s/ Robert T, Hanlon
Robert T. Hatlon, Attorney No, 6286331

Law Offices of Robert T, Hanlon & Assoc., P.C.
131 Bast Calhoun Street

Woodstock, II. 60098

(815) 206-2200; (815) 206-6184 (Fax)

toberi@robhantonfaw.com
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*FILED ** Bnvi 10047537
MeHenry County, lllinols
20CH000248

Date: 8/10/2020 11:37 AM

IN THE CIRCUIT COURT OF THE 22ND JUDICIAL CIRCUIT Katherlne M, Keefo
McHENRY COUNTY, ILLINOIS ) Clerk of the Clreuit Court

McHENRY TOWNSHIP,
PLAINTIFE,

V. Case No. 20 CH 248

J. TIRIO, NOT INDIVIDUALLY, BUT Iy
HIS ORRICIAL CAPACITY AS THR

)

)

)

)

g

COUNTY OF MCHENRY AND JOSEPH )
)

McHENRY COUNTY CLERK, )
)

)

Defendants,

MOTION FOR SUBSTITUTION OF JUDGE AS A MATTER OF RIGHT

NOW COMES, Plaintiff, McHenry Township, by and through its aitorney, Robert
Hanlon, LAW OFFICES OF ROBERT T. HANLON & ASSOCIATES, PC, and imoves this

Court for an order substituting the Judge pursuant 1o Rule 735 ILCS 5/2 1101, and states as

follows:

1, That this case, 20 CH 248, was filed by on July 24, 2020 in the 22™ Judicial

Cireuit in McHenyy County, Illinois.

2, That Rule 735 ILCS 5/2 1101(2) allows fot: & substitution of judge as a right so

long as the motion for substitution takes place before a tiial or hearing has taken place and before

the judge has 1uied on any substantlal issues in the case,

3 That In this case, Judge Chmiel has not ruled on any substantial issues nor has

there beon a irial or heating before thls Judge,

WHEREFORE, the plaintiff, McHenry Township, prays that this Honorable Coutt grants

het the following relief!
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A, A substitution of Judge be granted,

Respectfully submitted,

By: /s/Robert T. Hanlon

Robert T, Hanlon, otie of
Plaintiff’s attorneys

Robeit T, Hanlon, ARDC #628633]

Law Offices of Robeit T, Hanlon & Assocs,, P.C,
Attorney for Defendant Anh Taylor

131 East Calhoun Street

Woodstock, 11, 60098

(815) 206-2200

(815) 206-6184 (FAX)
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IN THE CIRCUIT COURT OF THE 22ND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

Mol Tabip 3 e
%:&Mﬁ%% o ]

ORDER-OFREEUIAL-OR ORDER FOR SUBSTITUTION-OF J

)

UVVV\JV

Reason for Reas signment- ' .
XMohon for Subsutuhon of Judge: /&by Right g P' A for Causs

[ Recusal/fudicial Conflict (Reason):

. B Other:

" ITIS ORDERED: that the above entitled case i referred to the

Dated: g"‘ ’ l ""Z-O

ORDER OF REASSIGNMENT

This causs boing referred to the ofﬁca of the Chief Tudge for random selection of ajudge T IS HEREBY
ORDERED that pursuant to assxgmnent by the office of the Chief Tudge this cause is reassigned for

i KAssxgnedto the C \\, \ \ ' Dmsmn, Cou.rtmom ZOL“I
(adge l’(’("'\J \Y\ CJ ( 1)5}5“0 , currendly assigned to that dmsmn!courh’oom)

O Assagned to the Honorable

[J Case transferred to the Chief Tudge for reassignment of a judge outside of McHenry County.

Dated: %""H ”ZO “

YAMES S. COWLIN, Chief Judge
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IN THE CIRCUIT COURT OF THE 22 JUDICIAL CIRCUIT FRILED

McHENRY COUNTY, ILLINOIS AUG 1-1 .2020
McHENRY TOWNSHIP, . g MERRAY 'gév'."i:ﬁeéam
Plaintiff, )
" ; Case No, 20 CH 248
COUNTY OF McHENRY, ET AL., ;
Def‘en;iants. | ;
ORDER

This case came before the Court on August 10, 2020, pursuant to notice, The parties
appeared jn open court through counsel. Through counsel, the Plaintiff indicated a desive to
move for substitution of judge, After discussion, and understanding the motion. if any, would be
filed by afternoon of August 10, the Court discussed with the partics their availability to return
on August 11. .

Accordingly, IT IS ORDERED, ADTUDGED and DECRERD that this case is continued
ta August 11, 2020, a1 9:45 a.m, for consideration of any motion which may be filed in the
afternoon of August 10, and for action and firther scheduling as is appropriate.

ENTERED:
s 281ned by MICHAEL J. CHIIEL 0B/16/2020 14:50:56 YiuQzHvy

Michacl J. Chimiel
Circuit Judge

.Order. Page 1 of
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‘'FILED
AUG 1 § 2020
STATE OF ILLINOIS )) " MERERT o el ek, -

COUNTY OF MCHENRY)

IN THIF GUROCUTT COURT OF THE TWENTY-SECOND
JUDICIAL CIRQUIT, MCHENRY COUNTY, ILLINOIS

MCHENRY TOWNSHIP,
PLAINIIFF,

v.

)
)
)
) 20 OH 248
) :
COUNTY OF MOHENRY AND JOSEPH J, TIRIO, )
)
)
)
)
)

NOT INDIVIDUALLY, BUT IN HIS OFFIOIAL
CAPACITY AS THE MCHENRY QOUNTY

OLERK,
DEFENDANTS.

ORDER

Thia caso eoming to hv heard en Defendunt’s Mation to Dismiss Plaintiff's
Complaint for Wrlt of Mandnmus and after Plaintiffs Motion for Substitution of
Judge and Rorsalgnment to this Coutt, all Pavties ropresonted and prosont and all
mattora constdered, this COURT HERERY ORDERS THAT:

1. Plaintiff will fila a Response to Defondant's Motion Lo Dismise Writ of
Mandnmus on Wednosdey, August 18, 2020; and

2. Dofondant will file a Roply to Plaintifs Reaponag to Defondant's Motton to
Dismias Wit of Mandamus on Thureday, Avguat 20, 2020; and

3. A hearing is soheduled on these mattors on Fridlay, Auguat 21, 2020, at
10:4h aam, in Gowrtraom 202, McHonry County Gavarnment Conter, 2200 N,
Beminury Ave., Waodstook, 11 80088,

Date: Aug}m!;.um . /éc% M

Judgoe
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Robert T, Hanlon, Attornoy for Plambi—~—

Q@Aﬁ O Lot

Carla N, Wyckotf, Atto yfox Defondunts

Ordexr Prapaved By:

Carla N, Wyckofl, ABA, ARDCG No, 6217072
MeHeomy County Stala's Attorney's Office
2200 N, Seminary Ave,

Woodatook, 11, 80098

816-834-4146 (To))
anyskoff@mahensyoouintyilgoy
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*“:FILED** Env:10164638

McHenry County, lllinols

20CH000248

Date: 8/19/2020 10:26 PM

Katherine M, Kesfe

IN THE CIRCUIT COURT OF THE 22ND JUDICIAL CIRCUIT Glork of the Clroult Court

McHENRY COUNTY, JLLINOIS

McHENRY TOWNSHIP,
PLAINTIFF,

V. Case No, 20 CH 2438
COUNTY OF MCHENRY AND JOSEPH
J. TIRIO, NOT INDIVIDUALLY, BUT IN
HIS OFFICIAL CAPACITY AS THE
M¢HENRY COUNTY CLERX,

Defendants. )

NOTICE OF FILING

To: Carla N. Wyckoff, ASA, & Norman Vinton, ASA
McHenry County State’s Attorney's Office
2200 N. Seminary Ave,
Woodstock, 1L 60098
815-384-4146
cnwyckoff@mchenrycountyil.gov

YOU ARE HEREBY NOTIFIED that we have this 19th day of August, 2020,
filed in the Office of the Clerk of the Circuit Court of McHenry County, lllinois, Plaintiffs
Response to Defendants motion to dismiss, copies of the documents in their entirety being

enclosed and served upon you,
ROBERT T. HANLON & ASSOCIATES, P.C.

By:/s/Robert Hanlon

CERTIFICATE OF SERVICE

1, the undersigned attorney, do hereby certify that I personally served the attached
documents herein described to the above named individual at the e-mail address stated above by
electronic mail on August 19, 2020,

McHENRY TOWNSHIP, Plaintiff

By: /s/Robert T. Hanlon :
Robert T, Hanlon, Plaintiff’s Attorney

Reacelved 08-20-2020 08:33 AM / Clrcull Clerk Accepled on 08-20-2020 08:42 AM / Transaclion #10164638 / Case #20CHO00248 c 16
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Robert T. Hanlon, Attorney No. 6286331

Law Offices of Robert T, Hanlon & Assoc., P.C.
131 East Calhoun Street

Woodstock, IL 60098

(815) 206-2200; (815) 206-6184 (Fax)

robert@robhanlonlaw.com
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Pege 2 0f2

SUBMITTED - 15881624 - Robert Hanlon - 12/8/2021 6:02 PM



127288

* FILED ** Env: 10184638

McHenry County, lilinols

20CH000248

Date: 8/19/2020 10:25 PM

. Katharlne M. Keala

IN THE CIRCUIT COURT OF THE 22ND JUDICIAL CIRCUIT Clotk of the Circult Court

McHENRY COUNTY, ILLINOIS
McHENRY TOWNSHIP, )
PLAINTIFF, g
V. g Case No, 20 CH 248
COUNTY OF MCHENRY AND JOSEPH ;

J. TIRIO, NOT INDIVIDUALLY, BUT IN )
HIS OFFICIAL CAPACITY AS THE )
McHENRY COUNTY CLERK, )}

Defendants. )

RESPONSE TO MOTION TO DISMISS

NOW COMES Plaintiff, McHENRY TOWNSHIP, by and through its attorncy, LAW
OFFICES OF ROBERT T. HANLON & ASSOCIATES, P.C., with its response in opposition to
Defendant’s motion to dismiss and states as follows:

The essence of Defendants Motion to Dismiss sounds in the concept that the different
language in the proposed referendum is the “same” as a prior referendum conducted in the
clection during the COVID shutdown of the state of Itlinois. Defendants do not suppott their
motion to dismiss with an affidavit, and are in essence relying upon the facts pled in the
cotnplaint but contending the facts are different than actually articulated the complaint.
Moreover, Defendants do not cite to any authority that supports looking beyond the face of the
proposition or for the idea that similar amounts to the concept of same as used int eh statutory
framework. To get around this fact, Defendants contend that the propositions are identical, when
in fact they are not, See Pg 8 of Defendanis Motion, Defendants motion is based on a claim that

the term “same” as used in the statutory framework means something different than the word

“same” used in the Boglish langnage.

Recelved 08.20-2020 08:33 AM / Circull Cletk Accepted on 08-20-2020 D8:42 AM / Transacllon #10164638 f Case #20CH000248 ¢ 48
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Defendants acknowledge the referendum question *arises” under the Township Code, as
acknowledged by TIRIO in his July 7, 2020 letter, not the election code. Thus, the issue of
whether or not the Clerk can look outside of the proposition in order to refuse to place that
proposition on the ballot,

Applicable Law

Plaintiff agrees that Mandamus is an extraordinary remedy to enforce, as a matter of
right, "the perfotmance of official duties by a public officer where no exercise of discretion on
his part is involved." Madden v. Cronson, 114 1l1, 2d 504, 514, 103 I, Dec, 725, 501 N.E.2d
1267 (1986). A writ of mandamus will not be granted unless the plaintiff can show a clear,
affirmative right to relief, a clear duty of the defendant to act, end clear authority in the
defendant to comply with the writ. Noyola, 179 111, 2¢ at 133; Orenic v. Mlinois State Labor
Relations Board, 127 111, 24 453, 467-68, 130 Iﬁ. Dec, 455, 537 N.B.2d 784 (1989); Chicago Bar
Ass'n v, Illinois State Board of Elections, 161 111, 2d 502, 507, 264 I{. Dec. 301, 641 N.E.2d 525
(1994). "The writ will not lie when its effect is 'to substitute the court's judgment or discretion for
that of the body which is commanded to act' " Chicage Ass'n of Commerce & Industiy v.

_ Regional Transportation Authority, 86 Iil. 2d 179, 185, 56 111, Dec. 73, 427 N.E.2d 153 (1981),
quoting Ickes v. Board of Supervisors, 415 Tl. 557, 563, 114 N.E.2d 669 (1953). Lewis E. v,
Spagnolo, 186 11l 2d 198, 229, 710 N.E.2d 798, 813, 1999 Iil. LEXIS 666, *48-49, 238 Tl1, Dec.
1, 16. Plaintiff has properly alleged and shown a clear affirmative right to the relief sought, a
clear duty of the clerk to place the proposition on the ballot based on the statutory authority
undor Chepter 60 of the Iliinois Compiled statutes and under the election code as cited by
Defendants. See

Tt is clear defendants have acknowledged that there is a clear right of a Township Board

to submit a question to the people for consideration. See 10 ILCS 5/28-2(c). Plaintiff alleged

Recelved 08-20-2020 08;33 AM / Clreuft Clark Aecepted on 02-20-2020 (8:42 AM / Transaction #10164838 / Case #20CHO00248 ¢ 48
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the right to relief because McHenry Township has a clear affirmative right to place a question to
the people concerning its continued existence based upon the provisions of the Townships Act as
well as the election code.

However, the Defendant’s sole contest is that the question to be submitted to the voters is
purportedly the same as the question submitted on the March ballot. However, this contention,
required the clerk to look beyond the face of the proposition and compare it with a separate
independent document. This much the Clerk acknowledges that he did, in order to come to the
legal conclusion that the language was the same as the prior ballot measure. However, this is not
his function, as the Hlinois Supreme Court has previously articulated,

In People ex rel. Giese v. Dillon, 266 1ll. 272, the residents of La Salle filed a petition
with the town clerk to have the question, "Shall this fown become anti-saloon territory?" placed
upon the ballot. Diflon, 266 11, at 273. When the clerk refused to place the question on the ballot,
the residents filed a petition for a writ of mandamus to compel the clerk to place the question on
the ballot, Dillon, 266 111, at 273. In response to tho getition, the cierk argued that he was
under no obligation to place the questior-t ot the ballot because the submitted petition did not
comply with the law. Dilflon, 266 Itl, at 274, Specifically, the clerk argued that (1) the signatures
on the ballot were not those of legal voters and were not given in person, and {2) the sworn
statements at the bottom of each page were neither signed by a resident of La Salle nor sworn to
by an officer having authority ]to administer an oath. Dilfon, 266 1l1. at 274,

In affirming the trial court's granting of the writ of mandamus, the lilinois Supreme Court
explained that the responsibility for determining whether an election petition apparently
conforms to the law rests with the clerk. Dillon, 266 1l1. at 275-76. Specifically, the clerk's duty

Is to determine whether, upon the face of the petition, it is in compliance with the law. Dillon,

Raceivad 08-20-2020 08:33 AM [ Clreulf Clark Accepled on 08-20-2020 08:42 AM [ Transactlon #10184638 / Case #20CH000248
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| 266 I11. at 276, If the petition on its face appears to comply with the statutory requisites, the clerk
may not look outside the petition to determine whether in fact it does comply; he must submit the
question to the voters, Dillon, 266 111, at 276. The court went on to explain because the validity
of signatures and the authority of officers cannot be determined by examining the face of an
election petition itself, the court concluded that the petition was in apparent conformity with the -
law and thus that the clerk was obligated to submit the question to the voters. Dillon, 266 TiL, at
276. North v. Hinkle, 295 11 App. 3d 84, 87-88, 692 N.E.2d 352, 355, 1998 Tii. App. LEXIS
118, *7-9, 229 IIL. Dec. 579, 582; People ex rel. Giese v. Dillon, 266 Ill. 272, 273, 107 N.E. 583,
583, 1914 I11. LEXIS 2119, #1. This case is highly analogous to Dillon. In both cases, the clerk
looked past the face of the petition and both cases the decision concerning facial conformity was
based on an extrinsic fact. Here, that fact is the March ballot question, in Dillon it was the legal
voters and resident status. As such, under Dillon, this couit is obligated to deny the motion fo
dismiss and grant the requested mandamus relief.

Although defendants do not cite to any authority that trumps the authority stated above,
Defendants wish to have this Court dismiss the petition for mandamus on the basis that
something outside the face of the petition rendets it improper. But see Dillon. Defendants ate
simply incorrect,

An argument that is undeveloped and unsupported by authority need not be considered by
the Coutt. Commonwealth Edison Co. v. Hlinois Commerce Com'n, 398 TIL.App.3d 510 (2nd
Dist 2009). Because Defendants have not supplied any legal authority to support the position
that the clerk must look beyond the face of the petition in contrast to the authority shown above,
they have waived the argument that the clerk has a responsibility to look beyond the face of the

petition, Defendants they have waived the essence of the argument made by failing to provide

Recetved 08-20-2020 08:33 AM / Clrcult Clerk Acceptad on 08-20-2020 08:42 AM I Transaclion #10164638 / Case #20CH000248
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authority that the Clerk is to look beyond the actnal petition. Moreover, because Plaintiff
supports it position with controlling authority, this ought to be the end of the argument.

Bven if this court were to ighore the above authority, the position of the defendants is
without merit,

How is the word “same” defined?

Generally, the rules of stalutory construction are applicable to the construction of a
constitutional provision, Baker v. Miiler, 15911l 2d 249,257, 636 N.E.2d 551, 554, 1994 HL1.
LEXIS 76, *8-9, 201 I1. Dee. 1 19, 122, Chicago Bar Association v. State Board of
Elections (1990), 136 LiL. 2d 513, 526, 146 1ii, Dec. 126, 558 N.B.2d 89, citing Coalition for
Political Honesty v. State Board of Elections (1976), 65 1L, 2d 453, 464, 3 1ll. Dec. 728, 359
N.E.2d 138.) As with statutory construction, the court must constiue a constitutional provision so
as to effectuate the intent of the drafiers. ( People v. Turner (1964), 31 11l 2d 197, 199, 201
N.E.2d 415.) The best indication of the intent of the drafters of a constitutional'pmvision is the
language which they voted to adopt. ( Coryn v. City of Moline (1978), 71 1ll. 2d 194, 200, 15 I1L,
Dec, 776,374 N.E.2d 211.} And so it is with statutory construction. (See In re Marriage of
Logston (1984), 103 11l 2d 266, 277, 82 Ifl. Dec. 633, 469 N.E.2d 167.) Where the statutory
language is clear and unambiguous, it will be given effect without resort to other aids for
construction. (People ex rel. Baker v. Cowlin (1992), 154 Il. 2d 193, 197, 180 111, Dec, 738, 607
N.E.2d 1251.) see also Baker v. Miller, 159 T1l. 2d 249, 257, 636 N.E.2d 551, 554-555, 1994 111,
LEXIS 76, *9-10, 201 1IL. Dec. 119, 122-123,

Defendants acknowledge there are different dates in the different propositions. See
Defendant’s motion Pg 7. Thus, even though the defendants contend that the propositions are

“identical” they are not identical based on this fundamenta! acknowledgement. See motion to

Recelvad 08-20-2020 08:33 AM/ Circult Clerk Accapled on 08-20-2020 08:42 AM / Transacllon #10184638 / Case #20CHG00248
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Dismiss Pg. 8. This is the root of the issue in this case aside from the excessive use of power by
the clork. A resolution of this issue in favor of the plain and ordinary meaning resolves the

dispute.
Merriam-websters defines the word “same” as:

1 -a; resembling in every relevant respect

b: conforining in every respect —used with as
2 a: being one without addition, change, or discontinuance : IDENTICAL

b: being the one under discussion or already referred to

3: corresponding so closely as to be indistinguishable

4: equal in size, shape, valus, or importance —usually used with the or a demonstrative

(such as that, those) in all senses,

Defendants take the position that “same” deals with an implicit result or subsequent
outcome absent the differences in the actual dates. See Motion to Dismiss at pg7-8. However,
that position does not foot with the definition ofthe word “same” when compared to the prior
proposition, The ostensible difference is that neither proposition has the same date for the
dissolution of the Township. A voter could very well have taken the position that he waanted the
Township to be dissolved in 2021, but not in June 2020 and thus voted against the proposition.
The Clerk’s position is that we should skip examination of the language to detetmine if they arc
identical and look to the end result of the shut down of the unit of government. That is, in
essence, asking this Cowrt to engage in linguistic gymnastics. Since the language of the
propositions in all materiai respects is not identical, it is not the same,

Examining the word *same” The United States District Court for the Northern District of
1llinois looked to the term “same” and concluded it was analogous to “identical”. See Sadowski

. v. Tuckpointers Local 52 Health & Welfare Trust, 281 F, Supp. 3d 710, 717, 2017 U.S. Diét.

LEXIS 209291, *15-16, 2017 WL 6549759,

Recelved 08-20-2020 08:33 AM { Clrcult Clerk Accepled on 08-20-2020 06:42 AM / Transaction #10464638 / Case #20CHI00248
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As pled, & review of the language of the March referendum reveals it is not the “same” as
the question presented by the McHenry Township Board, See Complaint in paragraph 15. The
difference between the two propositions (March 2020 proposition vs, the petition submitted for
the geneial election) can easily be found in the date that the respective petitions seek dissolution
of McHenry Township. These two propositions call for dissolution in different years and thus
are not the same proposition. Because Plaintiffs pled this fact and Defendants bring the motion
to dismiss with argument contrary to this fact, the coutt must deny the motion to dismiss under
the authority advanced by Defendants.

As pled, Defendant,' the county clerk exceeded his authority ss the McHenry County
Clerk when he looked past the face of the petition and elected to infer meaning to the intent of
the statute inferring similarity when the relied upon statatory and constitutional reference is
“game”, when his actual duty was limited to ascertaining if the petition was -facially proper., His
subsequent step of locking to see if the language was the same or not is error on the part of the
clerk, See Dillon referenced above, Since the language of the two propositions was not the
exact same Janguage, the section of the election code relied upon by the Clerk and States
attorney is inapplicable.

The action of the clerk in looking past the face of the complaint usurped the whole power
of the electoral objection process, That was not the province of the Clerk. The McHenry County
Clerk lacks the power to decide issues of content for propositions. Even ifthe McHenry County
Clerk had such a power, which he does not, the proposition associated with the March 2020
Primary ballot referenduin was not the saine as the referendumn advanced in the present
proposition, Thus in consideration of the same statutory references cited by Defendants they ave

simply in error,

Recelved 08-20-2020 08:33 AM / Clrcult Clerk Accepled on 08-20-2020 08:42 AM / Transaction #10164638 / Case #20CH000248
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Moreover, the McHenry County Clerk has no constitutional, statutery, or other legal
authority to make conclusions of law as it relates to a referendum being placed on the ballot, had
there been any such authority, it likely would have appeared in the motion to distiss. But see
Com.-m.mwea_lth Edison Co. v. Illinois Commerce Com’n, 398 11L.App.3d 510 (2nd Dist 2009).

McHenry Township has a clear affirmative right to place a question to the people
concerning its continued existence based upon the provisions of the Townships Act (Chapter 60
ILCS and 10 ILCS 5/28-2(c).). Those statutory provisions allow the Township board to place
the question on the ballot. Thus, on its face, the proposition is entitled to be presented to the
voters,

Defendant, TIRIO'S attempts to serve ss an extra-judicial determinate of the law are
conteary to our system of Jaw where courts make legal determinations.

Defendants attermpt to convolute the idea of similar with the idea of sameness. In the
English language, the term “similar” carries with it a wholly different meaning than the term
“same”. Dofendants believe the legislature must surely have intended a similarity as opposed to
the word it used “same”. Nevertheless, the if the legislature intended same to mean similar it
would have used the term similar and it did not. Thus, Defendants position is without merit,

WHEREFORE, Plaintiff, McHENRY TOWNSHIP, prays that this Honorable Court deny
the motion to dismiss. following relief:

Dated this 19" day of August, 2020,

Respectfully submitted,

McHENRY TOWNSHIP, Plaintiff

By: /fs/Robert T. Hanlon
Robert T. Hanlon, Plaintiff’s Attorney
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Robert T. Hanlon, Attorney No. 6286331

Law Offices of Robert T. Hanlon & Assoc., P.C.
131 East Cathoun Street

Woodstock, IL 60098

(815) 206-2200; (815) 206-6184 (Fax)
robert@robhanlonlaw.com
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*FILED* Bnv: 10176694
McHenry County, llliinols
20CHO0D248

Date; 8/20/2020 3:16 PM
Katherine M, Keafe

Clerk of fhe Clreuit Court

STATE OF ILLINOIS )
)8

COUNTY OF MCHENRY)

IN THE CURCUIT COURT OF THE TWENTY-SECOND
JUDICIAL CIRCUIT, MCHENRY COUNTY, ILLINOIS

MCHENRY TOWNSHIP,
PLAINTIFF,

V. No. 20 CH 248

NOT INDIVIDUALLY, BUT IN HIS OFFICIAL
CAPACITY AS THE MCHENRY COUNTY

)

)

)

)

g

COUNTY OF MCHENRY AND JOSEPH J. TIRIO, )
)

)

CLERK, . )
)

)

DEFENDANTS.
NOTICE OF FILING

TO: RobertT. Hanlon
Law Offices of Robexrt T. Hanlon & Associates, P.C.

131 East Calhoun St
Woodstock, 11, 60098
robert@robhanlonlaw.com

PLEASE TAKE NOTICE that on August 20, 2020, I filed with the McHenry
County Cireuit Clerk, Illinois, DEFENDANT MCHENRY COUNTY CLERK JOSEPH
TIRIO'S REPLY TO PLAINTIFF'S RESPONSE TO DEFENDANTS MOTION TO
DISMISS WRIT OF MANDAMUS a copy of which is attached.

By: [s/ Carla N, Wyckoff
Carla N. Wyckoff
Assistant State's Attorney

Recslved 08-20-2020 03:18 PM / Clreutit Clerk Accepted on 08-20-2020 03:26 PM / Transactlon #10176894 / Case #20CH000248 57
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Patrick D. Kenneally, McHenry County States Attorney
Carla N, Wyckoff, Assistant States Attorney (6217072)
Norman D. Vinton, Assistant States Attorney (6204721)
McHemry County Government Center

2200 N. Seminary Avenue

Woodstock, I1, 60098

Tel. (815) 834-4159

Fax (815)337-0872

cnwyckoff@mchenrycountyil.gov
ndvinton@mchenrycountyil.gov

PROOF OF SERVIC

TO: RobertT. Hanlon
Law Offices of Robexrt T, Hanlon & Associates, P.C.
131 East Calhoun St.
Woodstock, IL: 60098

robert@rebhanionlaw.com

I, Susan Rouse, the undersigned, a non-attorney, on oath state I have e-mailed
a copy of DEFENDANT MCHENRY COUNTY CLERK JOSEPH TIRIO'S REPLY TO

PLAINTIFF'S RESPONSE TO DEFENDANTS MOTION TO DISMISS WRIT OF
MANDAMUS to the above email address, on or before 4:30 p.m. on August 20, 2020,

/s/ Susan Rouse
Susan Rouse
Legal Administrative Specialist
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- Page 2 of 2 C 58

SUBMITTED - 15881624 - Robert Hanlon - 12/8/2021 6:02 PM



* FILED** Env: 10178894
McHenry Gounty, lllinols,
20CH000248

Date: 8/20/2020 3:16 PM
Katherine M, Keefa

Clark of tha Clrcult Court

STATE OF ILLINOIS )
)88
‘COUNTY OF MCHENRY)

IN THE CURCUIT COURT OF THE TWENTY-SECOND
JUDICIAL CIRCUIT, MCHENRY COUNTY, ILLINOIS

MCHENRY TOWNSHIP, )
)
PLAINTIFF, )
)

v. ) No. 20 CH 248
)
COUNTY OF MCHENRY AND JOSEPH J. TIRIO, )
NOT INDIVIDUALLY, BUT IN HIS OFFICIAL )
CAPACITY AS THE MCHENRY COUNTY )
CLERK, )
)
DEFENDANTS. )

DEFENDANT MCHENRY COUNTY CLERK JOSEPH TIRIO’S
REPLY TO PLAINTIFF'S RESPONSE TO DEFENDANTS MOTION TO
DISMISS WRIT OF MANDAMUS

Now comes Defendant Joseph J. Tirio, McHenry County Clerk by and
through his attorneys, State’s Attorney Patrick D. Kenneally and his duly appointed
assistants Norman D. Vinton, Chief, Civil Division, McHenty County State’s
Attorney's Office and Carla N. Wyckoff, with his Reply to Plaintiffs Response to
Defondant’s Motion to Dismiss Writ of Mandamus and states in support thereof as
follows:

Plaintiff alleges that Defendant, McHenry County Clerk Tirio, had to
investigate beyond the face of the McHemry Township’s proposed referenda question

to determine that it was prohibited from being pléced on the November 2020
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General Election Ballot. Plaintiff relies on People ex rel. Giese v, Dillon, 266 I11. 272
(1914) to support his argument that Defendant did nc;t have the authority to make
this determination. This reliance is misplaced as the facts in Dillon are easily
distinguished from the instant circumstances. In Dillon, the Clerk refused to place
& proposition on the ballot asking voters to decide if the town of LaSalle should
become anti-saloon tervitory, The question had been submitted to the Clerk's
Office via petition with 986 signatures. The Clerk dismissed the petition due to his
determination of an msufficient number of valid signatures. Id. at 278-274. The
Clerk claimed that some of the signatures were not genuine; that some signers were
not registered voters; that some of the circulators were not able to do so; and that
some of the notaries were not authorized to administer oaths. The Court found that
the level of investigation required to make these determinations was beyond the

Clerk's authority. Id. at 275-276.

In the instant case, however, Plaintiff submitted a referenda proposal to the
McHenry County Clerk via a resolution approved by the McHenry Township Board.
Because the Clerk has the duty to print ballots, including referenda, pursuant to
Section 16-6 of the Illinois Election Code, he/she is imbued with knowledge of ballot
content. 10 ILCS 6/16-5. To determine that the referenda question te dissolve
McHenty Township that was on the March 2020 Primary Election Ballot is the
same a8 the instant proposed referenda question to dissolve McHenry Township
required no investigation. The similarity of the questions could be determined by

facial perusal and immediate knowledge stemming from the duty fo print ballots.

2
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Plaintiff also ignores the statutory responsibility of County Clerks, as
election authorities, to provide notice to local election officials and local governing
boards iffwhen they receive a certification for submission of a public question that is
prohibited from being placed on the ballot. The instant proposed referenda question
is prohibited from being placed on the November 2020 General Election ballot and
Respondent complied specifically with the statutory notice requirements as dictated
in Section 28-5 of the Illinois Election Code. 10 ILCS 5/28-5. This guthority is
critical, as the Illincis Election Code provides an objection process to challenge
potential ballot rtems instigated by petitions signed by voters but not when derived
fiom a governing body's resolution, 10 ILCS 6/28-4. In the case at bar, where there
is no statutory provision for voters to object to the inclusion of the question on the

ballot, it is even movre critical that the Clerk ensure the referenda gquestion is in

proper form and allowed.

Plaintiff sf:ates;that the McHenry Township Board’s proposed referenda
question to dissolve McHenry Township is not the same as the referenda question to
dissolve McHenry Township that appeared on the March 2020 Primary Election
ballot becauge it contains a diffevent effective date. He argues that, as a result of
this difference, it is not subject to the statutory limitation that Illinoie Constitution
Article ViI-authorized referenda may not be placed on the ballot more than once in
any 28-month period. 10 ILCS 6/28-7. To support his argument that the two
questions are different because voters may well want McHeny Township to be

dissolved in February 2021 rather than June 2020 is specious and nugatory. The
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offective date is dictated by the enabling statute that dissolution cannot occur

before 90 days after the election at which the question is voted on. 60 ILCS 1/24-20.

Section 24-15 of the Illinois Townships Code does authorize a township board
in McHenry County to submit a proposal to dissolve the township at an election but
also requives that it be effected pursuant to the general election law. 60 ILCS 1/24-
1. The Illinois Election Code clearly states that questions authorized by Article
VII of the Illinois Constitution that propose changes to government structure and
methods to select elected officials be restricted to ballot consideration by voters to
only once in any 28-month period. 10 ILCS 5/28-7. To enable circumvention of the
requirement that these substantive propositions be given a me.asured. timetable for
consideration, by inserting an inconsequential detail, renders the legislative intent
of Section 28-7, superfluous. The Courts have long presumed that, in enacting
legislati-on, the legislature does not intend absurdity. Better Government
Association v. Office of the Special Prosecutor, 122 N.E.34d 1181, 482 Il1.Dec. 638
(2019); and that, exceptions, limitations or conditions that are inconsistent with the
legislative intent should not be considered. Hendricks v, Board of Trustees of the

Police Pension Fund of Galesburg, 38 N.E.8d 969, 895 I1L.Dec. 472 (8 Dist. 2015).

Dismissal pursuant to Section 2-615 is proper because Plaintiff has failed to
provide any legal authority or state a claim upon which relief may be granted.
Dismissal pursuant to Section 2-619 is also proper because the McHenry Township
proposal to dissolve McHenry Township is the same as the proposal to dissolve

McHenry Township that appeared on the Maych 2020 Primary Election Ballot and,
4
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therefore, the MeHenry County Clerk had the statutory duty to prohibit McHenry
Township’s July 6, 2020 proposal from being printed on the November 2020 General

Election Ballot pursuant to Sections 28-5 and 28-7 of the Illinois Election Code. 10

ILCS 6/28-5; 28-7.

WHEREFORE, Defendants McHenry County Cleﬂi Joseph J. Tivic and
McHenry County request this Court to dismiss the Writ for Mandamus with

prejudice and grant Defendants whatever relief the Court deems just.
COUNTY OF MCHENRY

JOSEPH d. TIRIO,
McHenry County Clerk

/8/ Norman D. Vinton

Norman D. Vinton, Chief, Civil Division
MeHenry County State’s Attorney’s Offico

Ls/ Carla N, Wyckoff

Carla N. Wyckoff, ASA
MecHenry County State's Attorney’s Office

Prepaved by:

Carla N. Wyckoff, ASA, ARDC #6217072
McHenry County State’s Attorney’s Office
2200 N. Seminary Ave.

Woodstock, IL 60098

815-834-4146
cnwyckoff@mchenryeountyil.gov
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STATE OF ILLINOIS )
)58

COUNTY OF MCHENRY)

IN THE CIRCUIT COURT OF THE TWENTY-SECOND
JUDICIAL CIRCUIT, MCHENRY COUNTY, ILLINOIS

MCHENRY TOWNSHIP, )
)
PLAINTIIF, )
)

v. Y No. 20 CH 248 '
. )
COUNTY OF MCHENRY AND JOSEPH J, TIRIO, )
NOT INDIVIDUALLY, BUT IN HIS OFFICIAL )
CAPACITY AS THE MCHENRY COUNTY )
. OLERK, )
)
DEFENDANTS, )
ORDER

This case coming to bs heard on Defendant's Motion to Dismiss Plaintiffs
Writ of Mandamus, all Parties present, all matters considered, all argumonts heayd,
this COURT HEREBY ORDERS THAT: Answer ard é/f the ,
, warle &7 P

Debendents b
This matter 3¢ taken under advigem®nt and is continued until Monday, anol
August 24, 2020, ft 10:45 a.m. in Catriroom 204 for the Court to igsue the written
decision, tea-stipulate £hat if the Motion to Dismiss ia denied & Writ of

Mandamus will be antored.

Judge

Robhert T. Hanlon, Attorney for Plaintiff

Caxla N, Wyckoff, A%torney for Defendant
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Carla N, Wyckoff, Attorney for Defendant

Ordey Prepared by:

Carla N. Wyckoff, ASA

ARDC# 6217072 .
McHenry County State’s Attorney's Office

2200 N, Seminary Avenue
Woodstock, Illinois 60098
815-834-4146

gnwyvekoff@mehenryeountyil gav
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IN THB CIRCUIT COURT OF THE 22" JUDICIAL CIRCUIT

MeHENRY COUNTY, ILLINOIS ey D ol
McHENRY TOWNSRIP, ) AUG 2 4 2020
' ) . .
Plaintiff, % ik ';mmﬁ' :
V. ) Case No. 20 CH 248
)
COUNTY OF McHENRY and JOSEPHJ. )
TIRIO, NOT INDIVIDUALLY, BUTIN )
HIS OFFICIAL CAPACITY AS THE )
McHENRY COUNTY CLERK, )
’ )
Defendants, )

MEMORANDUM DECISION AND ORDER

This cause came to be heard on Angust 21, 2020 for hearing on Defendaﬁt, Joseph Tirio’s.
(“Tirio™) “Motion to Dismiss Petition for Mandamus Pursuant to 735 ILCS 5/2-619.5' (‘;Motion
to Dismiss™) filed (with supporting meﬁtorandum) on. August 5, 2020.

Pursuant to an expedited briefing schedule, Plaintiff, McHenry County Township,
(“McHenry Township®) filed its response to the Motlon to bismiss on August 19, 2020 and Tirio
filed his reply in support of the Motion to Dismiss on August 20, 2020.

The Court has reviewed and considered all of the parties’ briefs related to the Motion to

Dismiss, the oral arguments of counsel related to the Motion to Dismiss, the court file, and all

applicable statutes and case law,

BACKGROUND
On July 24, 2020, Titlo filed a Complaint for Writ of Mandamus seeking a court order

* } The reference to 5/2-619.5 in the (itie of the Motfon to Dismiss appears to be # misnomer as that subparagraph refers to statute
of limitations defenses, which do not appear npplicable hero,
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compelling Tirio, the county clerk and Tocal election official, to place on the ballot for the

upcoming November election a referendum question as to whether McHenry Township should be
dissolved,

Although' the referendum question had been approved by resolution of the McHenry
Township Board, Tirio refused to certify and place It on the ballot, advising McHenry Township
that it violated the Illinois Election Code because the same proposition was on the March, 2020
election ballot, less than 23 months earlier (Section 28-7 of the Election Code provides that the
same referenda may not be considered more than once in a 23 month period).

McHenry Township contends in its Complaint that Titlo did not have the discretion to

refuse to centify and place the question on the ballot and seeks a court order compeiling him to do

80,

ANALYSIS

Putsuant to 735 ILCS 5/2-619, Tirio raises affirmative matter which he alleges defeats
McHenry Townshlp's claim for mandamus; namely, its alleged violation of Section 28-7 of the
Itinois Blection Code (10 ILCS 5/28-7) by submitting the same referendum proposal within a 23
month period.

. Before the Court can consider the issue of the legal correctness of Tirio's determination
that the referendum proposal violated the Election Code, it must determine whether Tivio had the
discretion to make that decision. |

McHenry Townsh?p contends that Tirio’s position is a ministerial one and that he exceeded
his authoity by refusing to certify the proposal, specifically, by looking past the four corners of

the referendum proposal itsclf and making a determination that it violates Section 28-7 of the

Election Code.
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In support of its position, McHenty Township cities to an Illinois Supreme Court case from
1914, People ex rel. Giese v, Dillon, 266 11, 272. There, the town clerk refused fo place a
referendum question on the batlot, finding issues wi-th petitioners® signatures. Ultimately, the
IHinois Supreme Court determined that the clerk exceeded his authority because his review went
beyond a facial review of the document. The Dillon Court held that if a petition on its face appears
to comply with the applicable statute, the clerk cannot Jook outside the petition to determine
whether in fact it complies, The clerk has no discretionary power in such situations to refuse to
place the question on the ballot, Ibid, p. 276.

Dillon is of limited value given its age, however, subsequent couris inoluding the first
district in Haymore v. Orr, 385 1. App.3d 915 (2008) and the second district (whose decisions
are binding on this Court) in North v. Hinkle, 295 Ill.App.3d 84 (1998), adopted tt;c‘])illon court’s
reasoning, the North court stating: “despite its octogenarian distinction, the analysis set forth in
Dillon remains sensible and relevant.” Ibid, p, 87,

In North, plaintiffs were candidates for municipal positions that sought a writ of
mandamus because the city clerk refused to place their names on the ballot. The clerk refused
because their nominating papers did notinclude a statement of candidacy, as required, and as such
were not in apparent conformity with the Election Code. The appetlate court in North upheld the

- trial court’s dismissal of the writ of mandamus finding that the lack of apparent conformity with
the Election Code was a ministerfal determination that could “be answered by a facial examination
of the papers themselves”, Ihid, p. 88,

Haymore involved the de-certification of a referendum petition by the village clerk
because the clerk determined that the petition did not contain the requisite number of signatures.
The Haymore court reversed the frial court's issuance of a writ of mandamus beoause the clerk
could make a determination as to whether the petition was in apparent conformity with the Election

3
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Code solely by examining the face of the petition, specificaily, by counting the number of
signatures on it to see if it had the requisite amount., Conversely, in Dillon, the court found the
petltion was In apparent conformity and the clerk exceeded his autﬁority because the validity (as
. confrasted to number) of signatures could not be detennined solely by examining the face of the
petition.
Hers, Tirio does not suggest any facial non-conformities with the Township or Election
| Code on the face of the proposed question.? The question is submitted in the form required by the
Township Code and its proposed effective date if adopted meets the requirements of the Township
Code as well. Rather, Titio reaches the conclusion that the proposed question violates Section
5/28-7 of the Election Code becanse the same referendum question was placed on the batlot less
than 23 months ago.
A facial examination of the proposed question as submitted by the McHenry :I‘ownship
would not reveal the alleged defect Tirio suggests renders it non-certifiable — the placement on a
previous ballot less than 23 months earlier of purportedly the same referendum proposal, That
defect, if it exists, would be revealed by a review of the referendum proposal in the March, 2020
election and comparison of the language in same to the present proposed question. As stated by
the Haymoro court, referencing Dillon, “{i]f the petition on its face appears to comply with the
statutory requisites, the clerk may not look outside the petition to determine whether in fact it does
not comply; he must submit the question to the voters.” Ibid, ?17 '
ﬁere, the referendum proposal submitted by McHenty Township on its face apparently
conforms with the statutéry requisites, The clerk would have to look outside the four corners of

the proposed question to determine any alleged infirmities,

% Tirlo previously rejected an earlier version of the referendum question on the ground that it vinlaled Janguage dictates ofthe
Township Code but that offending lnnguage was amended by McHenry Township to conform with the Township Cods and Tirlo
since acknowledged thal defecl has been removed,
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At oral argument, Tirio’s counsel contended that Tirio would not have needed to look
beyond the four corners ofthe pl:oposed question to determine that it violated Section 28-7 because
since he is statutorily charged with knowledge of what is on the ballot and with the March, 2020
election being so recent, he would not need to review any other document but could make that
detenﬁination from memory. McHenty Township’s counsel correotly pointed out at oral argument
that such a olaim is not supported by an affidavit from Mr. Tirio. Regardless, even if there was an
evidentiary hearing® and Tirio testified that he determined the violation of Section 28-7 based
solely on his memory versus a review of the_earlier raferen_dum, the Court considers thatto be a
distinction without a differeﬁce. Under either scenatio, a comparison is made: one Is the clerk
mmparing his memory of a previous document to the present one before him; the other is
comparing the two documents physically. More significantly, as stated befare, thete is nothing in
the Janguage in the proposed referendum that shows (or even suggests) that it viclates Section 28-
7 of the Election Code. It states verbatim the question in the required form pursuant to the
Township Code with a proposed effective date conforming to statutory requirements, It makes no
reference to any eatlier referendums of the same nature. Thus, one must look beyond the four
comets of the proposed question to determine whether it violates Secii(m 28-7,

Given the above, at first glance it would appear that Tirio exceeded his authority by .
determining that the proposed question violated Section 28-7 and refusing to place it'on the ballot
and so notifying M_cHemy Township. However, Titio points to Section 28-5 of the Election Code
as giving him authority to do so. The portion of that Section relevant to Tirio’s argument is as
follows: |

“Whenever a local election official, an election authority, or the State Board of
Elections is in receipt of an initiating petition, or a certification for the submission

* % Counse! for Tirle and the County of McHenry stipulated at oral argument (conflrined by writien order) to walve the filing of an
Answer or furthcr hearing buf rather stoad on thefr curecat pleadings in ¢he event the Court denfed the Motion to Dismiss.
5
c 70

SUBMITTED - 15881624 - Robert Hanlon - 12/8/2021 6:02 PM



127258

of a public question at an clection at which the public question may not be placed

on the ballot or submitted because of the limitatlons of Section 28-1, such

officer or board shall give notice of such prohibition, by registered mail, as

follows...” 10 ILCS 5/28-5 (emphasis added)

Tirio contends the above language gives him discretion (even the duty) to determine
whether the proposed question ‘violates Section 28-7, relying further on the following first
paragraph of Section 28-1;

“The initiation and submission of all public questions to be voted upon by the

electors of the State or of any political subdivision or district or precinct or

combination of precincts shall be subject to the provisions of this Article.”” 10 ILCS

5/28-1.

Here, “this Article” refers to the Election Code. A section of the Eleciion Code is 28-7,
which provides that reférenda may nof be held more than once in any 23 month period on the same
proposition, Thus, the proposed question is subject to the limitations of Section 28-7, Section 28-
5 states that the local election official or authority (in this case Tirio) is charged with notifying the
entity that submitted 'the public questian that the public question may not be placed on the ballot
because of limitations of Section 28-1, Thus, Section 28-5 cleatly contemplates a determination
by someone as to whelher the public question violates any section of the Election Code, including
28-7. That begs the rhetorical question: if the loca! election official or authority is not charged with
rendering that determination, who is? The logical answet is the same election ofﬁcial or authority.
No provision in the Election Code suggests any other public official would have the standing or
authority to do so. |

If the election official (in this case Titlo) is charged with determining whether public
questions such as the one submitted here is in conformity with the Election Co(de, inc]ﬁding Section
28-7, the Court is forced to circle back to the argument that any such determination is limited o a

facial examination of the document. However, strict enforcement of that position leads to an absurd

result,
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As explained above, a determination that a proposed question violates the. 23 month
provision in Section 28-7 cannot be accomplished by merely a facial examinatior of the proposed
question. Thus, strict adherence to the facial examination doctﬁne by the election official could
never result In a determination by that official that the proposed question violates Section 287,
Sections 28-5 and 28-1 make it clear that publio questions must comply with all provisions of the
Election Codq, including the 23 month rule in Section 28-7. Hamstringing the election officiat to
the point where he or she cannot make a determination that & public question violates Section 28- .
7 because of court imposed limitations on the scope of the officlal’s investigation would allow
public questions violative of the Election Code to be placed on the ballot, clearly contrary to the
provisions of Section 28-1.

Turther, the genesis of the concept that an elestion ofﬁcial’é determination of appaten't
conformity with the Election Code is limited to a facial examination of the question is factuatly
distihguishable ftom the case here. Dillon involved a referendum initlated by petitions. Presently,
the Election Code, through Section 28-4, provides an objection mechanism for referendums
initiated by petitions but not by reso-lution, such as here. Thus, members of the public could have
objected to the referendum based on matters such as genuineness of signatures if the proposed
question had been initiated by petition. In such a scenario, the public could serve as gatekeeper
and it would be understandable for a court to determine that the election official exceeded his
authority by questioning the genuineness at signatures like in Dillon.

Here, because the public question was initiated by resolution rather than petition, there is
no mechanism in the Election Code whereby the public can object. Thus, if the election official is
not the gatekeeper, there is no gatekeeper and submitted public questions violative of Section 28-
7 would be required to be placed on the ballot in clear contradiction to the jntent of Sections 28-5

and 28-1 of the Election Code. That is what distinguishes the case here from not only Dillon but

1
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North and Haymore as well. None of those cases considered the duties of the local election
official under Section 28-5 to reject proposed questions violative of the Election Code.

Such a draconian interpretation of Dillon and Section 28-5 would render enforcement of
Section 28-7 impractical, if not impossible. McHenry Township argues that if this Court was to
order Tirio to place the question on the ballot, Section 28-7 could still be enforced through a lawsuit

.subsequenlly brought by a private citizen '([;e. for a wiit of mandamus or mandatory injunction to
temove the question from the ballot). Putting aside the practical burdens of sucha lawsuit (f.e. cost
to the litigants, the signiﬁcanlly compressed time period for resolution) such judicial “kicking the
can down the road” would violate the purpose of Section 28-5, which requires determination of all
submitted public questions as to their conformity with the Election Code before their placement
on the ballot, The mechanisms of that Section, spéciﬁcaily the requirement that the election official
provide notice of a rejected question to the submitting party, allows that party to do exactly what
was done here: file a lawsuit contesting that rejection so that a court can review same and determine
whether the question should be placed on the ballot, all in a timely fashion, Tirio rubberstamping
a submitted public question he believes to be violative of the Election Code on the assumption that
a private citizen will bring a lawsuit to enforce the provisions of the Election Code after Titio had
placed the matter on the ballot would be shirking his duties under the Election Code. Furthermore,
it would promote chaos. Jf such a post ballot printing challenge was broughtland successful, Tirio
would then have to jJrint all new baltots and destroy the old ones — a potentially monumental and
no doubt costly endeavor, The Court is disinolined to facilitate such an absurd scenario.

McHenty Township makes a final alternative argument: even if Tirio had the discretion to
determine that the proposed question violated Section 28-7, his dcoilsion was etroneous and an
abuse of discretion because it is not the same referendum question. For the reasons set out below,

the Court disagrees.
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Section 28-7 is as follows:

“Except as provided in Article 24 of the Township Code, in any case in which
Atticle VII or paragraph (g) of Section § of the Transition Schedule of the
Constitution authorizes any action to be taken by or with respect to any unit of
local government, as defined in Section 1 of Article VI of the Constitution, by or
subject to approvat by referendum, any such public question shall be initiated in
accordance with this Section.

Any such public question may be initiated by the governing body of the unit of
local government by resolution or by the filing with the clerk or secretacy of the
governmental unit of a petition signed by e nunber of qualified electors equal to
or greater than at least 8% of the total votes cast for candidates for Governor in
the preceding gubernatorial election, requesting the submission of the proposal for
such action to the voters of the governmental unit at a regular election.

If the action to be taken requires a referendum involving 2 or more units of local
government, the proposal shall be submitted to the voters of such governmental
units by the election authorities with jurisdiction over the tertitory of the
governmental units, Such multi-unit proposals may be Initiated by appropriate
resolutions by the respective governing bodies or by petitions of the voters of the
several governmental units fited with the respective clerks or secretaries,

This Section is intended to provide a method of submission to referendum in all
cases of proposals for actions which are authorized by Article VII of the
Constitution by or subject to approvat by referendum and supersedes any
conflicting statntory provisions except those contained in Division 2-5 of the
Counties Code or Article 24 of the Township Code,

Referenda provided for in this Section may not be held more than once in any 23-

month period on the same proposition, provided that in any municipality a
referendum 1o elect not to be a home rule unit may be held only once within any

47-month period.”

10 JLCS 5/28-7

Here,_McHenry Township acknowledges that the wording in the proposed question at
issue is identlcal to the referendurﬁ question considered in the March, 2020 election, with the
sole exception being the effective date of the proposed abolishment of the township, McHemy

Township nevertheless argues that “difference” renders the 23 month rule inapplicable, For

several reasons, the Court finds that argument specious,
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First, Section 28-7 makes it clear that its limitations apply to all public questions in
regard to any unit of local governmeni. Undoubtedly, this is a public question affecting a unit of
local government.

Secox;d, the change in effective date MoHenry Township relies on is governed by statute,
specifically, Seotion 24-20 of the Township Code, which provides that “the proposed date of the
dissolution shall be at least 90 days after the date of election at which the ref.'erendum isto be
voted upon.” 60 ILCS 1/24-2((b). Thus, by its very nature the effective date for a proposed
dissolution of a township will be different each time it is plased on the ballot, whether that be
eight months apart (as McHenry Township secks to do) :ar at least 23 months apart as required -
under the Election Code.

In fact, it does not appear that the referendum question must include the effective date as
part of the question. The Township Code in Section 24-30 states that the referendutns for
dissolution of townships “shatl be in substantially the following form on the ballot;

Shall the (dissolving township), together with any road distriets wholly within the

boundaries of (dissolving township), be dissolved on (date of dissolution) with atl

of the township and road district property, assets, personncl, obligations, and

liabilities being transferred to McHenry County?
YES

NO”
Section 24-30 does not have any effective date In its required form language. Thus,
inclusion of the effective date in the ballot question appears to be superfivous.!
The superfluous nature of the change of the effective date from the referendum question
in the March, 2020 election to the proposed question here is one example in a litany of ones that '

lead to the inescapable conclusion that the proposed referendum here is the same proposition

# Section 2420 requires a petltion for refercudum to dissolve a township to nclude the date of dissolution on the petition,

10
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submitted and voted upon in March, 2020, The form of the question is identical to the one voted
upon in March, 2020. The proposition the public voted upon (and rejected) was whether
McHenry Township should be abolished - not the effeetiv;a date of that dissolution. The effective
date is governed by statute and is not a question the public can vote on,

Most significantly, McHenry Township's theory that submitting the same substantive
referendum question on abolishing the township but changing the effective date renders the 23
month rule.in Section 28-7 inapplicable, would render Section 28-7 unenforceable, at least as to
township dissolution referenda, a result clearly contrary to both the Township and Election Code.

60 ILCS 1/24-15 provides the statutory authority for dissolving townships in McHerry
County. The section of the Township Code specifically states that any siich resolutions must be
“in abcordanée with the general election law.” 60 ILCS 1/24-15, Thus, the process is subject to
‘Section 287 of the Election Code. That section of the Blection Code requires that the same
referendum proposition cannot be held more than once in & 23 month period. If merely changing
the effective date of the dissolution (which would have to be different under statute each time the
referendum is proposed) would render Section 28-7 inapplicable, there would néver be a
situation where it would be applicable - rendering it unenforceable — an absurd result, Courts
have long assumed that in enacting legislation, the legislature does not intend absurdity, Better
Government Assoclation v, Offices of the Special Prosecutor, 2019 . 122949, ]23.

Here, tho legisfature’s intent is clear: not to burden the public with the same referendum
proposition every election cycle. The losing party must wait at least 23 months before submitting
it again. McHenty Township is seeking to circumvent that statutoty requirement and the Court
will not countenance such a proposition,

For all of the above reasons, the Court finds that Tirio had the authority to reject the
proposed referendum question submitted by McHenry Township pursuant fo resolution and that
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his determination that the proposed referendutn violated Section 28-7 of the Election Code was
correct, As such, McHenry Township is not entitled to injunctive or mandamus relief and its

Compiaint should be dismissed, with prejudice.

ORDER

IT IS HEREBY ORDERED:
Defendant Joseph J. Tirio’s Motion o Dismiss is granted and Plaintiff McHenry

Township®’s Complaint for Writ of Mandamus and Mandatory Injunctive Relief is dismissed with

prejudice.

reret: __ 8194z /él 9(%

KEVIN G. COSTELLO
JUDGE
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=ELED* Env: 10210427
MoHenry County, lllinols
20CH000248

Date: 8/24/2020 3:64 PM
Katherine M, Keefa

Clerk of the Clrcuit Gourt

IN THE CIRCUIT COURT OF THE 22ND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

McHENRY TOWNSHIP,
PLAINTIFF,

V. Case No. 20 CH 248

J. TIRIO, NOT INDIVIDUALLY, BUT IN

)

)

)

)

)
COUNTY OF MCHENRY AND JOSEPH )
)

HIS OFPICIAL CAPACITY AS THE )
)

)

)

McHENRY COUNTY CLERK,
- Defendants.
NOTICE OF APPEAL
(Dated 8/24/2020)

To:  Carla N. Wyckoff, ASA, & Norman Vinton, ASA
McHenry County State’s Attorney’s Office
2200 N. Seminary Ave,
. Woodstock, IL 60098
815-334-4146
cnwyckoffi@mchentycountyil. gov
ndvinton@mechentryeountyil.gov

Notice is hereby given that Plaintiffs, McHenty Township, appeal to the
Illinois Court of Appeals, Second District, from the orders entered in this action as

foliows:

A) The Memorandum Decision and order of August 24, 2020, dismissing Plaintiffs
Complaint with prejudice.

Dated: August 24, 2020 Respectfully submitted,

By:./sf Robert Hanlon

One of the Attorneys for
McHenry Township

Raceivad 08-24-2020 04:02 PM / Circult Clerk Accepted on 08-24.2020 0408 PM [ Transaclion #10210427 / Case #20CH000248 78
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CERTIFICATE OF SERVICE

I, Robert ‘T. Hanlon, an aftorney, certify that on August 24, 2020, the foregoing
dacument was served on all parties and attorneys of record in this action by electronic mail and

by United States Mail.

Catla N. Wyckoff, ASA, & Norman Vinton, ASA
McHenry County State’s Attorney’s Office

2200 N. Seminary Ave,

Woodstack, TL 60098

815-334-4146

cnwyckoff@mchenryconntyil.gov

ndvinton@mchenrycountyil.gov

By: {s/ Robert Hanlon )

Robert T, Hanlon, Attorney No. 6286331

LAW OFFICES OF ROBERT T. HANLCON
& ASSOC,, P.C.

131 Bast Calhoun Sfreet

Woodstock, IL. 60098

robert@robhanlonlaw.com

(815) 206-2200

(815) 206-6184 (Fax)
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