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NATURE OF THE CASE
 

In May of 2008, a lease purchase agreement (“LPA”) was executed on 

behalf of Teamsters Local Union No. 726 (“Local 726”), an unincorporated 

association, by one of its officers without notice to, and without an affirmative 

vote of, Local 726’s membership, as expressly required both by the Property 

of Unincorporated Association Act (765 ILCS 115/.01, et seq.) (the “Act” or 

“PUAA”) and by the bylaws of Local 726.  Although Local 726 was thus 

without any legal authority to execute the LPA, the appellate court affirmed 

the circuit court’s holding that the LPA is a legally enforceable contract and 

not void ab initio.  This appeal addresses whether the appellate court erred in 

holding that the LPA was an enforceable contract where the mandatory 

requirements of both the Act and Local 726’s bylaws were not satisfied.  

 The appellate court also affirmed the circuit court’s holding that a 

separate unincorporated association, Teamsters Local Union No. 700 (“Local 

700”), is liable for Local 726’s breach of the LPA, despite the fact that the only 

recognized exceptions to the general rule of successor non-liability under 

Illinois law do not apply here.  This appeal addresses whether it was error for 

the appellate court to impose successor liability against Local 700 based upon 

the appellate court’s newly-created exception, the substantial continuity test, 

which was previously limited in its application to federal labor laws (none of 

which are at issue here).   
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Finally, this appeal addresses whether the appellate court erred in 

holding that the LPA’s liquidated damages clause was enforceable where it 

penalizes a breaching party by permitting recovery of both liquidated and 

actual damages, and/or where actual damages were neither uncertain nor 

difficult to prove.  

ISSUES PRESENTED FOR REVIEW 

1. Whether the appellate court erred in finding that the LPA is an 

enforceable agreement and not void ab initio where Local 726 lacked the legal 

authority to enter into the LPA because, in violation of the Act and Local 

726’s bylaws, the membership of Local 726 was not given notice of the 

proposed transaction and did not vote to authorize Local 726 to enter into the 

LPA? 

2. Whether the appellate court erred by expanding the only 

recognized exceptions to the general rule of successor non-liability under 

Illinois law to include a new and less stringent exception, the “substantial 

continuity test,” which has heretofore been applied only in the limited context 

of federal labor law and has no application to the common law claims at issue 

here? 

3.  Whether the appellate court’s ruling conflicts with Illinois 

precedent that a liquidated damages clause is unenforceable where it 

penalizes a breaching party by permitting recovery of both liquidated and 

actual damages, and/or actual damages are neither uncertain nor difficult to 

prove? 
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JURISDICTIONAL STATEMENT 

Defendants appealed to the Appellate Court of Illinois (“appellate 

court”) from the following orders entered by the Circuit Court of Cook County 

(“circuit court”): (i) the July 14, 2015 Order entering judgment in favor of 

plaintiff, 1550 MP Road LLC, and against defendants, Local 700 (counts I, II, 

and III) and John Coli (“Coli”) (count VIII); and (2) the October 21, 2015 

Order entering judgment against Local 700 and Coli on the same counts and 

denying defendants’ post-judgment motions.  Defendants filed a timely notice 

of appeal on November 19, 2015. R.V18, C4446-44485; 1550 MP Road LLC v. 

Teamsters Local Union No. 700, et al., No. 10 L 5979 (Cir. Ct. Cook County, 

July 14, 2015, mod. Oct. 21, 2015). 

On November 13, 2017, the appellate court issued an Opinion, 

affirming in part (count I) and reversing in part (counts II, III and VIII), the 

decision of the circuit court.  No petition for rehearing was filed.  On 

December 13, 2017, Local 700 filed a motion for an extension of time to file a 

Petition for Leave to Appeal.  This Court, by order entered on December 19, 

2017, extended the time for Local 700 to file its Petition for Leave to Appeal 

to January 5, 2018.  On January 5, 2018, Local 700 filed its Petition for Leave 

to Appeal with this Court.  The Petition was allowed on March 21, 2018.  

1550 MP Road LLC, v. Teamsters Local Union No. 700, No. 123046.  This 

Court has jurisdiction pursuant to Supreme Court Rule 315.  Ill. S. Ct. R. 

315. 
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STATUTES INVOLVED 

 This appeal involves the Property of Unincorporated Associations Act 

(the “Act” or “PUAA”).  765 ILCS 115/.01, et seq. (West 2010).  Section one of 

PUAA, entitled “Power to own real estate” provides, in relevant part, that: 

Any unincorporated lodge or subordinate body of any 
society or order which is duly chartered by its grand lodge 
or body may take, hold, or convey real estate for its own 
use and benefit, by lease, purchase, grant, legacy, gift or 
otherwise, *** according to the register of the grand lodge 
or body. 

 
765 ILCS 115/1 (West 2010). 

 
Further, section 2 of PUAA entitled, “Procedure to effect acts of 

ownership over real estate” provides, in relevant part, that: 

The presiding officer of such lodge or subordinate body, 
together with the secretary or officer keeping the records 
thereof, may execute mortgages and execute or receive 
conveyances or leases of any real estate by or to such 
lodge or subordinate body when authorized by a vote of 
the members present at a regular meeting held by said 
lodge or subordinate body, after at least ten days’ notice 
has been given to all members of said lodge or 
subordinate body by mailing a written notice of said 
proposed action to the last known address of all such 
members.  

 
All conveyances, leases or mortgages executed hereunder 
shall be in the name of the lodge, attested by the 
presiding officer and secretary or other officer in charge of 
the records, and shall have affixed the seal, if any, of such 
lodge or subordinate body.  

 
765 ILCS 115/2 (West 2010). 
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STATEMENT OF FACTS 

Local 726 and Governing Rules.  

Local 726, at all relevant times, was a voluntary unincorporated 

association chartered by, and a local affiliate of, the International 

Brotherhood of Teamsters (“IBT”).  S.R.V2, 396.1  In 2009, Local 726 

represented approximately 4,500 public sector employees in the State of 

Illinois.  Id. at 397.     

At all relevant times, as an unincorporated association, Local 726’s 

acquisition or lease of real property was governed by the Act.  Section 2 of the 

Act provides:     

 
The presiding officer of such lodge or subordinate body, 
together with the secretary or officer keeping the records 
thereof, may execute mortgages and execute or receive 
conveyances or leases of any real estate by or to such 
lodge or subordinate body when authorized by a vote of 
the members present at a regular meeting held by said 
lodge or subordinate body, after at least ten days’ notice 
has been given to all members of said lodge or 
subordinate body by mailing a written notice of said 
proposed action to the last known address of all such 
members. 
 
All conveyances, leases or mortgages executed hereunder 
shall be in the name of the lodge, attested by the 
presiding officer and secretary or other officer in charge of 
the records, and shall have affixed the seal, if any, of such 
lodge or subordinate body.   

                                                           
1 The common law record on appeal (Volumes 1-18) will be cited as “R.V__, 
C___.”  The report of proceedings (Volumes 19-25) will be cited as “R.V__, 
___.”  The six-volume supplemental record, prepared pursuant to stipulation 
of the parties and filed pursuant to leave of the appellate court, will be cited 
as “S.R.V__, ___.”  The appendix to this petition will be cited “A__.” 
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765 ILCS 115/2 (West 2010). 
 

Thus, pursuant to the express provisions of the Act, in order for an 

unincorporated association, such as Local 726, to lawfully enter into a 

contract for the sale or lease of real property, its members must vote to 

authorize that contract at a regular meeting of the membership after having 

been provided advance written notice of the proposed transaction.  765 ILCS 

115/2 (West 2010).  The Act further requires that such a lease or purchase 

agreement be signed by the presiding officer and the secretary of the 

association. Id.   

Similar to the requirements of the Act, section 8(B) of Local 726’s 

bylaws required the secretary-treasurer and president of the union to jointly 

execute all contracts.  A. 39.  Section 14(a)(8) of Local 726’s bylaws further 

provided that the Local 726 executive board may lease or purchase property, 

but only after acquiring membership approval.  A. 40.   

The LPA was not jointly executed by the secretary-treasurer and 

president; notice was not given to the membership before the execution of the 

LPA; and membership approval was never sought or granted in connection 

with the LPA.  R.V21, 28-29; R.V22, 66-68; R.V24, 171.  As such, the LPA was 

not executed in conformance with the Act or Local 726’s bylaws.  1550 MP 

Road LLC v. Teamsters Local Union No. 700, 2017 IL App (1st) 153300, ¶ 17; 
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A. 22.  And there is no record of Local 726’s membership waiving their rights 

to receive notice of, and vote on, the LPA.2 

Nor did the parties follow the terms of the LPA itself pertaining to 

execution of the contract.  The LPA stated: 

This lease is made and executed and is to be construed 
under the laws of the State of Illinois.  
 

R.V1, C27.  To the contrary, the LPA was signed on May 2, 2008, in 

derogation of the Act, without proper authorization or evidence thereof.  See 

R.V1, C16; R.V21, 20. 

LPA Negotiations and Execution. 

In 2007, Local 726’s secretary-treasurer, Thomas Clair (“Clair”), was 

introduced to plaintiff’s sole member, Matthew Friedman (“Friedman”), and 

its co-manager, Mick Bess (“Bess”).  R.V19, 153-56; R.V20, 196.  Friedman 

had been involved in commercial real estate and development since 1984, and 

estimated that he had been involved in hundreds of real estate transactions 

for retail office and industrial real estate.  R.V19, 146, 149.  Clair, on the 

other hand, was a former truck driver for the City of Chicago with two years 

of community college and extremely limited real estate experience.  R.V21, 2-

3.  Clair entered into negotiations with Friedman regarding a new lease for 

Local 726 entirely on his own.  R.V21, 3. 

                                                           
2 In fact, defendants brought a third-party complaint against certain former 
officers of Local 726, alleging that those officers failed to obtain approval from 
Local 726’s membership to enter into the LPA in violation of Local 726’s 
bylaws and Illinois law.  R.V2, C339-58. 
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Plaintiff retained sophisticated real estate counsel to prepare the LPA. 

R.V19, 181-82.  Though styled as a 15-year “lease,” the contract was designed 

and functioned as a 5-year lease.  R.V20, 49; R.V21, 72.  By the terms of the 

LPA, if Local 726 failed to purchase the property within 5 years, it would be 

required to pay an amount equal to 200% of the base rent for 10 years.  

R.V20, 49-50; S.R.V2, 423.  Plaintiff acknowledged that this double-rent 

provision was both a “kicker” to compel Local 726 to “perform or move out” 

and a penalty “associated with not timely purchasing the property…”  R.V20, 

49-50; S.R.V2, 304.  The double-rent penalty, if triggered, would result in 

Local 726 paying approximately $3,583,000 over 10 years without obtaining 

title to the property.3  S.R.V2, 462.  Comparatively, if Local 726 should fail to 

purchase the property, plaintiff’s sole liability would consist of a $1.3 million 

mortgage (while retaining title to the property).  R.V19, 192-93.   

On May 2, 2008, Clair signed the LPA, which purported to obligate 

Local 726 to lease and purchase commercial property at 1550 South Mount 

Prospect Road, Des Plaines, Illinois (“1550 property” or the “premises”).  

R.V21, 20; see also S.R.V2, 419-33.4  Clair signed the LPA without providing 

                                                           
3 The circuit court in its October 21, 2015 corrected order, determined that 
the double-rent provision should not be enforced. R.V18, C4440-41.  

4 Clair signed the LPA with limited or no knowledge regarding its terms. 
R.V21, 10-12, 16.  As to the rent to be paid under the LPA, Clair knew only 
what Friedman had told him – that the rent “would be basically what [they] 
were paying at Teamsters City.”  R.V21, 9-10.  However, this proved to be 
untrue as rent at the 1550 property was over $16,000 per month (including 
taxes and maintenance fees), as compared to approximately $11,000 per 
month at the old location.  R.V20, 27-28; R.V23, 58-63.    
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written notice to the members of Local 726, as required by its bylaws and the 

Act, and without first obtaining the required approval through a vote of Local 

726 membership authorizing him to sign the agreement, to expend funds, 

relating to the lease/purchase of the property, or to otherwise subject Local 

726 and its members to liability.  R.V21, 28-29; R.V24, 171.  Notably, he also 

signed the LPA without notifying the executive board members and without 

obtaining their prior authorization at an executive board meeting.  R.V24, 

171-72.5   

Clair testified that plaintiff requested, was given, and acknowledged 

receiving a copy of Local 726’s bylaws prior to signing the LPA on May 2, 

2008.  R.V20, 221; R.V21, 56, 59-60.  While Friedman claimed he could not 

recall asking for or seeing the bylaws, he acknowledged that he was unaware 

if Bess (plaintiff’s co-manager) or plaintiff’s counsel had received the Local 

726 bylaws.  R.V20, 48.  Friedman further testified that although he was 

aware Local 726 was a labor union, he did not inquire if Local 726’s 

membership had authorized the transaction.  Id. at 48-49.  Friedman 

maintained at trial that he failed to inquire about these documents, claiming 

that, over the course of his lengthy real estate career, it simply was not his 

                                                                                                                                                                             
 
5 Between December 2007 and December 2008, none of the minutes from the 
monthly executive board meetings or from the multiple general membership 
meetings reflect any conversation regarding plaintiff’s property or the LPA.  
R.V24, 171-72; S.R.V2, 397. 
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practice to review the governing documents of the entities with whom he did 

business.  R.V19, 184.    

The Executive Board Never Obtained Membership 
Authorization. 

 
 On May 8, 2008, nearly one week after Clair signed the LPA, Clair met 

with members of Local 726’s executive board to ask that they sign a 

“Unanimous Consent of the Executive Board In Lieu of Meeting of the 

Executive Board of Teamsters Local Union Number 726” (hereinafter “UCR”), 

which they did.  R.V21, 25.  The meeting was not a formal executive board 

meeting and no minutes were taken such that they could later be read and 

approved by Local 726’s membership.  R.V22, 111.  The membership of Local 

726 was not present at the meeting, and was not advised of the LPA or the 

UCR.   

Further, the record makes clear that Local 726’s executive board 

believed it was voting only to authorize Clair to negotiate another office lease, 

not to purchase a building within five years for $2.1 million, or to pay a 

penalty for breach of nearly $3.6 million.  R.V22, 58-59, 115-16.  Clair did not 

reveal to the executive board any details of the LPA terms.  R.V22, 59, 62, 

112.  Further, although the executive board members knew that Local 726 

sought the “option” to purchase a building (R.V22, 40, 44, 56), they were 

never told that, as of May 8, Clair had already signed the LPA.  R.V22, 61.  

The executive board members also had no idea of the building’s purchase 

price.  R.V22, 59, 62-63, 116.   
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 The executive board never sought nor obtained approval from Local 

726’s membership authorizing either the expenditure of funds pertaining to 

the LPA or Local 726’s entry into that agreement.  R.V21, 28-29; R.V22, 67-

68, 121.  In addition, the terms of the LPA were never discussed at a 

membership meeting.  R.V21, 28; R.V22, 66.  Since no minutes were taken 

when the executive board met and signed the UCR on May 8, 2008, no 

executive board minutes announcing the transaction were read at any 

subsequent membership meetings.  R.V22, 111. 

IBT Imposition of Emergency Trusteeship Over Local 726 on 
August 3, 2009. 

 
In 2008, the IBT initiated an investigation of the financial condition of 

Local 726 in light of its financial troubles.6  On July 20, 2009, the 

Independent Review Board (“IRB”) recommended that Local 726 be placed in 

trusteeship.7  R.V23, 129-31; S.R.V6, 1283-1346.  This was the second time 

                                                           
6 During the time-period at issue here, Local 726 was financially unstable.  
Its IRS filings reflect that Local 726 had negative $10,908 in assets at the 
beginning of 2006 and ended the year with just $10,199 in total assets, 
including $500 in cash on hand.  S.R.V3, 662, 665.  In 2007, Local 726 became 
insolvent, operating at a deficit of $250,064 and ending the year with total 
net assets of negative $239,865.  Id. at 672.  Its checking account showed a 
balance of just $500 and negative $91,997 in savings and cash investments.  
Id. at 675.  In 2008, Local 726 remained insolvent, ending the year with total 
net assets of negative $2,026 (id. at 695), excluding over $220,000 in 
attorneys’ fees, accounting fees, and rent incurred in 2008, but deferred until 
2009.  R.V23, 59-62. 

7 The IRB which was established by consent decree in United States v. 
International Brotherhood of Teamsters, has the authority to, among other 
things, recommend that local unions, like Local 726, be placed into 
trusteeship.  22 F. Supp. 2d 131, 132 (S.D.N.Y. 1998).   
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Local 726 had been recommended for trusteeship.  R.V23, 20-21.  In support 

of its recommendation, the IRB cited concerns about “financial malpractice” 

by Local 726’s officers, including, among other things, breach of their 

fiduciary duties to an employee benefit plan, approving of improper loans to 

the Local, and misleading the IBT about Local 726’s finances.  S.R.V6, 1283-

1346.   IBT President, James Hoffa (“Hoffa”), acted promptly on the IRB 

recommendation, and placed Local 726 into an emergency trusteeship on 

August 3, 2009. R.V22, 179-80; S.R.V1, 206-08.  Hoffa named Becky 

Strzechowski (“Strzechowski”) as Trustee of Local 726 and charged her with 

the responsibility of running the affairs of Local 726.  R.V24, 143; see also 

S.R.V1, 61-63. 

Strzechowski promptly discharged the remaining officers of Local 726.  

R.V24, 157-58.8  She exercised complete control of the business activities of 

Local 726 subject to the authority granted to her under the IBT constitution.  

R.V24, 143-44; S.R.V1, 63.  Among the principal matters that came to 

Strzechowski’s attention upon her review of Local 726’s finances and business 

activities was the LPA.   

 

 

                                                           
8 Former Local 726 officers John Falzone and Michael Marcatante were 
eventually barred from holding office in the IBT or any of its affiliates for 
approximately five years.  R.V23, 19-20.  Clair was permanently banned from 
holding office or membership with the IBT or any of its affiliates.  Id.; R.V21, 
67. 
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Local 726 Trustee Immediately Questions Validity of LPA. 

 Based on Strzechowski’s understanding that under the IBT 

constitution she was authorized to pay only “properly incurred” debts (R.V24, 

159-62), she refused to authorize the August rent payment until she 

examined the LPA.  R.V24, 158-62.  Unable to locate the lease, Strzechowski 

asked employees and former officers of Local 726 about it and was told by 

former officers that they did not know anything about the lease, that it was 

“Tom Clair’s deal,” and that they were not involved in the negotiations.  Id. at 

162. 

 Plaintiff provided Strzechowski with a copy of the LPA on August 4.  

Id. at 163.  Based on her conversations with former officers, Strzechowski 

had doubts about Clair’s authority to sign the agreement and Strzechowski 

promptly informed Friedman, and his real estate counsel, of her belief that 

the LPA was not properly authorized.  R.V22, 164. 

IBT Meets to Consider Continued Trusteeship for Local 726. 

On September 17, 2009, the IBT held a hearing to determine whether 

Local 726’s trusteeship should be continued.  R.V22, 180-81.  During that 

hearing, Strzechowski maintained that the LPA had been “made in secret 

without membership knowledge or approval and in violation of the Local’s 

bylaws.”9 S.R.V1, 241.  Following that hearing, in September and October 

                                                           
9 On a related note, Local 726’s outside counsel informed Friedman and his 
counsel of Local 726’s position that the LPA had not been properly authorized 
and, as such, was unenforceable. R.V25, 6-7. 
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2009, Strzechowski met with plaintiff’s representatives to negotiate a 

resolution of the LPA.  R.V25, 5-11.   

Local 726’s Dissolution. 

The IBT general executive board (“IBT GEB”) voted to dissolve Local 

726, as well as Teamster’s Local Union 714 (“Local 714”) (another public 

sector union), on or around December 1, 2009.  S.R.V2, 317-19.  That action 

was recommended because both Local 726 and Local 714 had troubled 

histories, including multiple investigations, mandated trusteeships and 

officer expulsions.  R.V22, 225; R.V23, 12-15.  It was further recommended 

that Local 700 be chartered as the exclusive public sector union in the State 

of Illinois.  S.R.V2, 319, 398.  Pursuant to the vote of the IBT GEB, the 

charters of Local 726 and 714 were revoked, and the local unions were 

dissolved on December 31, 2009.  S.R.V2, 398, 401-02.  A charter was then 

issued to Local 700 on December 31, 2009, and the memberships of Locals 

726 and 714 were transferred to Local 700.  Id.  As the circuit court’s opinion 

acknowledged, the overwhelming majority of the members of the IBT GEB 

that participated in the vote to dissolve Local 726 did not have knowledge of 

the LPA at the time of that vote.  A. 11; R.V6, C1293; S.R.V6, 1355-56, 1359-

60, 1363-64, 1367-68, 1371-72, 1375-76; S.R.V2, 401-02. 

The IBT GEB’s decision to revoke the charter of Local 726 was due to 

the fact that Local 726 faced an IRB investigation, had been placed in 

trusteeships, and its officers had been expelled. R.V22, 225; R.V23, 12-15.  
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The LPA was not addressed and did not factor into the IRB’s 

recommendation to place Local 726 in trusteeship.  S.R.V6, 1283-1346.  The 

purpose of chartering Local 700 was to provide the memberships of those 

local unions with a single local that would better represent public employees 

in the State of Illinois. See R.V23, 133-34; S.R.V2, 331. 

Following its dissolution, Strzechowski attempted to wind down the 

affairs of Local 726, including the resolution of the LPA.  R.V24, 201.  Local 

726 reached agreement with plaintiff on December 22, 2009, to remove the 

LPA purchase obligation, and end the lease on May 31, 2011 (S.R.V2, 445; 

R.V25, 23), but plaintiff subsequently withdrew from that agreement.  R.V26, 

26-27. 

 On December 14, 2009, the IBT directed Strzechowski to turn over 

Local 726’s assets, to the extent it had any, to Joint Council 25 of the 

International Brotherhood of Teamsters (“Joint Council”) and, in turn, to 

Local 700.  S.R.V2, 333.  The assets transferred to Local 700, according to a 

2009 audit of Local 726’s books, amounted to $47,883, including $11,710 in its 

checking account.  S.R.V2, 460.  The audit also revealed that total net 

liabilities of $75,416 were transferred to Local 700.  Id. 

 There was no continuity of management between Local 726 and Local 

700, as not a single officer or director of Local 726 remained an officer or 

director of the newly formed Local 700.  R.V24, 207-08; S.R.V2, 396.  Nor was 

there significant continuity of employees between Local 726 and Local 700, 
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which exited trusteeship in January of 2012 with only two former Local 726 

employees among its approximate thirty employees. R.V24, 208-09.   

Moreover, the former Local 726 members comprised a minority (less than 

40%) of Local 700’s membership.  Id. at 207, 210-11.  The remaining members 

of Local 700 were former Local 714 members.  Id. at 210-11. 

Local 700’s Occupancy at the 1550 Property From January 
Through April 2010. 
 

 Local 700 occupied the 1550 property from January 2010 through April 

30, 2010.  S.R.V2, 396; R.V19, 209, 219.  Although Local 700 disputed any 

obligations under the LPA, efforts were made to reach an accord with 

plaintiff pertaining to the LPA.  R.V23, 151-52.  On February 5, Local 700’s 

counsel informed plaintiff’s attorney that Local 700 was willing to rent and 

occupy the 1550 property on a monthly basis, without thereby impacting 

plaintiff’s claims against Local 700.  S.R.V6, 1378-79; R.V25, 34-37.  In that 

regard, a rent/standstill agreement was proposed by Local 700’s counsel that 

would have allowed Local 700 to continue to occupy the property on a month-

to-month basis, to pay rent to plaintiff equal to the amounts required under 

the LPA, and for plaintiff to collect rent without waiving any rights regarding 

the enforcement of the LPA against Local 700.  S.R.V6, 1383-84; R.V25, 38.  

Plaintiff never responded to that proposal. 

 By March 10, plaintiff began advertising the 1550 property to potential 

renters/buyers. S.R.V2, 348-51.  Hearing no response to Local 700’s proposed 

rent/standstill agreement, Local 700’s trustee determined that Local 700 
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needed to find another office and made arrangements to move Local 700 

elsewhere.  R.V23, 152-53.  On May 12, 2010, plaintiff served Local 700 with 

a “Notice of Default” under the LPA.  S.R.V2, 363.  

Local 700’s Membership and Staff. 

 Local 700’s membership, officers and staff come predominantly from 

sources other than Local 726.  R.V24, 207, 210-11.  In 2010, Local 700 

represented on average approximately 11,500 employees.  Id. at 210.  

Approximately 4,500 (less than 40%) were former Local 726 members.  Id. at 

211.  The remaining members, approximately 6,800, were former Local 714 

members.  Id. at 211.   

 Between January 2010 and December 2011, Local 700 was managed by 

temporary trustees.  S.R.V2, 398.  When its new executive board took charge 

as of January 1, 2012, none of the newly-elected Local 700 officers had served 

as officers of Local 726 prior to its trusteeship.  R.V24, 207-08; S.R.V2, 396. 

 Between January 2010 and December 2011, (i.e. during the time of its 

trusteeship), Local 700 offered employment to only three former Local 726 

employees.  R.V24, 216.  As of January 2012 and going forward, Local 700 

had close to 30 employees, only two of whom had ever been employed by 

Local 726.  Id. at  208-09. 

Lower Court Proceedings. 

Plaintiff sued for breach of contract and sought liquidated damages 

specified in the LPA. R.V18, C4429.  In count I, plaintiff claimed that Local 

700 was liable for breach of the LPA under a theory of corporate successor 
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liability, contending that Local 726 had merged into Local 700, and that 

Local 700 was a mere continuation of Local 726.  Id.; R.V4, C902-04.  

Following a bench trial, the circuit court found that the LPA was valid and 

enforceable, and that Local 700 was liable for Local 726’s breach of the LPA, 

relying on the mere continuation and fraud exceptions to the rule against 

successor liability.  R.V18, C4434-35. The circuit court found that the LPA 

damages provision was not a penalty clause and was enforceable, and 

granted plaintiff nearly $2 million in damages and over $320,000 in attorney 

fees and costs.  Id. at C4445. 

On appeal, Local 700 argued, in relevant part, that: (1) the LPA is 

void ab initio and, therefore, could not be enforced because it was not 

executed in compliance with the express provisions of the Act or Local 726’s 

bylaws; (2) even if the LPA is not void ab initio, the circuit court erroneously 

imposed successor liability against Local 700; and (3) the LPA contains an 

unenforceable liquidated damages provision.  1550 MP Road LLC v. 

Teamsters Local Union No. 700, 2017 IL App (1st) 153300, ¶ 9; A. 21.   

The appellate court held “that the LPA was an enforceable contract” 

and that “[l]ocal 726’s failure to comply with its bylaws or with the Act did 

not render the LPA void ab initio.”  Id. at ¶ 10; A. 21.  The appellate court 

further found that Local 700 was liable for breach of the LPA based on 

corporate successor liability principles and, therefore, affirmed the circuit 

court’s judgment finding that Local 700 was liable to plaintiff for Local 726’s 

123046

SUBMITTED - 1803237 - Richard Prendergast - 8/9/2018 5:12 PM



19 
 

breach of the LPA.  The appellate court reversed the circuit court’s judgment 

that Local 700 was liable to plaintiff under the Fraudulent Transfer Act.  

1550 MP Road LLC, 2017 IL App (1st) 153300, ¶ 90; A. 36.10  Lastly, the 

appellate court affirmed the damages award, finding that the LPA contained 

a lawful liquidated damages provision.  Id.  

On January 5, 2018, plaintiff filed its Petition for Leave to Appeal to 

the Supreme Court of Illinois.  The said Petition was granted on March 21, 

2018.   

ARGUMENT 

I. STANDARD OF REVIEW. 

The questions presented in this appeal involved various questions of 

law, including, without limitation, whether the LPA is valid and enforceable 

despite non-compliance with the express requirements of both PUAA and 

Local 726’s bylaws, whether Local 700 can be held liable as the successor to 

Local 726 where none of the recognized exceptions to the general rule of 

successor non-liability under Illinois law apply, and whether the LPA 

contains an unenforceable liquidated damages provision.  Questions of law, 

including those involving statutory construction, are subject to de novo 

review.  Solon v. Midwest Med. Records Ass’n, Inc., 236 Ill. 2d 433, 439 

                                                           
10 Because the Fraudulent Transfer Act claims were pled in the alternative, 
and because the appellate court affirmed the circuit court’s ruling on the 
successor liability claim, the appellate court’s ruling on the fraudulent 
transfer issue did not impact Local 700 in terms of liability. 1550 MP Road 
LLC, 2017 IL App (1st) 153300, ¶ 62; A. 31. 
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(2010).  Factual findings of the lower courts are subject to reversal where 

they were against the manifest weight of the evidence.  Baker v. Jewel Food 

Stores, 355 Ill. App. 3d 62, 65 (1st Dist. 2005).  The legal effect of those 

factual findings, however, are reviewed de novo.  Corral v. Mervis Indus., 

Inc., 217 Ill. 2d 144, 155 (2005). 

II. THE LPA WAS VOID AB INITIO AND, THEREFORE, CANNOT 
BE ENFORCED AGAINST DEFENDANTS. 
 
At common law, an unincorporated association could not lease or own 

real property.  Chicago Grain Trimmers Ass’n v. Murphy, 389 Ill. 102, 107 

(1945).  In 1949, in abrogation of common law, the Illinois General Assembly 

enacted the Property of Unincorporated Associations Act, which permits 

unincorporated associations to lease or own real property, but only when the 

specific requirements of the Act are satisfied.  Under section 2 of the Act, an 

unincorporated association may own or lease real property where:  (1) both 

the principal officer and the secretary (or other officer who maintains the 

records) have executed the real property contract; and (2) the members of the 

unincorporated association have voted at a regular meeting to authorize the 

entry into a contract for real property after having received advance written 

notice of the proposed action.  765 ILCS 115/2 (West 2010).  The Act allows 

for no exceptions to these stated requirements.  Id.   

The appellate court held that “it is undisputed that Local 726 is an 

unincorporated association and it did not comply with section 2 of the Act[.]”  

1550 MP Road LLC v. Teamsters Local Union No. 700, 2017 IL App (1st) 
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153300, ¶ 17; A. 22 (emphasis added).  Specifically, the appellate court found 

that the Act’s requirements to provide written notice to the members of Local 

726 and to hold a vote of Local 726’s members to authorize the LPA were not 

met.  Id.  The appellate court additionally found that the Act’s requirement 

that any lease must be signed by two officers of Local 726 was not satisfied.11  

Id. 

  Despite holding that the Act’s requirements governing an 

unincorporated association ownership or lease real property were not 

satisfied, the appellate court nevertheless held that the LPA was not void ab 

initio and was enforceable.  Id.  The appellate court’s decision clearly 

contradicts the plain language of the Act.  In doing so, it entirely disregards 

and renders meaningless the explicit statutory requirements that an 

unincorporated association may lease or own real property only if written 

notice of the proposed transaction has been provided to the members, the 

members have voted to authorize such action, and the contract in question 

has been signed by two officers of the unincorporated association.  Since, 

unlike corporate shareholders, members of unincorporated associations are 

not protected from individual liability for the association’s conduct and 

actions, the Act’s requirements represent important membership safeguards.  

If left to stand, the appellate court’s decision would expose the individual 

                                                           
11 The appellate court also held that the bylaws of Local 726, which contain 
requirements that parallel the Act’s requirements for entry into any real 
property transaction, were not satisfied. 1550 MP Road LLC, 2017 IL App 
(1st) 153300, ¶ 17; A. 22. 
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members of an unincorporated association to personal liability even when a 

representative of that unincorporated association unilaterally signs a lease 

agreement in direct contravention of the requirements the General Assembly 

expressly included in the Act to guard against such a result.  

The appellate court side-stepped the mandatory requirements of the 

Act based on its interpretation of this Court’s decision in K. Miller 

Construction Co. v. McGinnis, 238 Ill. 2d 284, 296 (2010).  But K. Miller does 

not support the appellate court’s decision.  To begin, K. Miller is inapposite to 

the circumstances here, as that case addressed “whether a contractual term is 

unenforceable as against public policy because of a statutory violation.”  Id. at 

293 (emphasis added).  The issue in this case is not whether a term of the 

LPA violates the provisions of the Act; rather, the question here is whether 

the LPA is enforceable where the Local 726 lacked the legal authority, and 

thus the capacity, to enter into a contract in the first place without 

compliance with the Act’s requirements.  Indeed, entirely absent from K. 

Miller is any suggestion that the General Assembly’s explicit requirements 

for an unincorporated association to contract for real property, in derogation 

of common law, may be disregarded.  In addition, the appellate court 

incorrectly determined that the balancing of competing public policy concerns 

supports its decision that the requirements of the Act may be ignored in order 

to render the LPA an enforceable contract.  
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A. The Appellate Court’s Decision Fails To Give Effect To 
The Plain Language Of The Act In Violation Of 
Fundamental Principles Of Statutory Interpretation. 

As the appellate court recognized, at common law, an unincorporated 

association was legally incapable of owning or leasing property.  1550 MP 

Road LLC, 2017 IL App (1st) 153300, ¶ 19; A. 22; see also Chicago Grain 

Trimmers Ass’n, 389 Ill. at 107.  With the passage of PUAA,, the General 

Assembly set forth the specific conditions, which, if satisfied, permit an 

unincorporated association to own or lease real property in Illinois.  In that 

regard, the Act expressly provides that, in order for an unincorporated 

association to own or lease real property, it must provide notice to its 

members of the proposed transaction, obtain authorization for the 

transaction through a vote of its members, and have both the principal officer 

and secretary of the unincorporated association execute the contract in 

question.  765 ILCS 115/2 (West 2010).  In the absence of compliance with the 

General Assembly’s requirements, the common law rule applies and the 

unincorporated association lacks the legal capacity to enter into a contract to 

own or lease real property.  There is no dispute, as the appellate court found, 

that the requirements of the Act were not satisfied here.  1550 MP Road 

LLC, 2017 IL App (1st) 153300, ¶ 17; A. 22 

By holding that the LPA is an enforceable agreement even though the 

express requirements of the Act have not been satisfied, the appellate court 

has read out of the Act the very requirements that the General Assembly 
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specified must be met for an unincorporated association, such as Local 726, to 

own or lease real property.  That holding violated one of the most 

fundamental  canons of statutory construction – i.e., that courts should not 

interpret a statute in a manner that would render its terms meaningless.  

Sylvester v. Industrial Comm’n, 197 Ill. 2d 225, 232 (2001) (the court “must 

construe a statute so that each word, clause and sentence, if possible, is given 

a reasonable meaning and not rendered superfluous, avoiding an 

interpretation which would render any portion of the statute meaningless or 

void.”) (citations omitted).  By finding that the LPA was not void ab initio and 

is an enforceable contract even though the plain and unambiguous 

requirements of the Act have not been satisfied, the appellate court failed to 

give any meaning to the provisions of the Act that require notice to and a vote 

of the members, as well as the requirement that the lease be signed by two 

specified officers of the association.  In short, the appellate court erroneously 

ignored these requirements even though there is nothing in the statute 

suggesting that an unincorporated association may enter into a contract for 

the sale or lease of real estate unless it has satisfied foregoing conditions.  As 

this Court has held:  

It is a familiar rule of construction that statutes in 
derogation of the common law cannot be construed as 
changing the common law beyond what is expressed by 
the words of such statute or is necessarily implied from 
what is expressed.  It is also a familiar rule of 
construction that, in construing statutes in derogation of 
the common law, it will not be presumed that an 
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innovation thereon was intended further than that which 
is specified or clearly to be implied. 

 
Bush v. Squellati, 122 Ill. 2d 153, 161–62 (1988). 
 

Since the Act modified the common law rule that an unincorporated 

association lacks the legal authority to enter in a contract for real property 

only by allowing it to do so where the specific requirements of the Act have 

been met, and since it is undisputed that the requirements of the Act were 

not satisfied, there was simply no basis for the appellate court to conclude 

that Local 726 somehow entered into a binding lease agreement with the 

plaintiff.  Local 726 lacked the legal capacity to enter into the LPA because it 

did not satisfy the statutory requirements that would have allowed it to do 

so.      

Moreover, the appellate court’s disregard of the express requirements 

of the Act was contrary to basic tenets of statutory construction that require 

courts to construe statutes in a way that gives effect to the intent of 

legislature as reflected in the plain language of the statute.  MD Elec. 

Contractors, Inc. v. Abrams, 228 Ill. 2d 281, 287 (2008) (the goal of statutory 

interpretation “is to ascertain and give effect to the intent of the 

legislature.”); Smith v. Board of Educ. of Oswego Cmty. High Sch. Dist., 405 

Ill. 143, 148 (1950) (courts must not legislate but must give effect to the law 

as plainly written by legislature).  Completely unexplained by the appellate 

court is how Local 726 had the authority or capacity to enter into the lease 
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agreement with the plaintiff where none of the plain and unambiguous 

requirements of PUAA were satisfied.               

B. The Appellate Court’s Reliance On K. Miller Does Not 
Support Its Position That The LPA Is An Enforceable 
Agreement.  

 
In determining that the LPA is an enforceable agreement and not void 

ab initio, the appellate court relied exclusively on this Court’s decision in K. 

Miller Construction Co. v. McGinnis, 238 Ill. 2d 284 (2010).  Citing to K. 

Miller, the appellate court stated that, “[t]he failure to comply with the 

requirements of a statute does not automatically render a contract 

unenforceable or void ab initio.”  1550 MP Road LLC, 2017 IL App (1st) 

153300, ¶ 17; A. 22.  Instead, the appellate court concluded that, “[i]f the 

statute provides that a contract that violates the statute is unenforceable, 

then the contract is unenforceable.”  Id.  But “[w]here, however, a statute is 

silent as to the consequences of a violation of statute, we must balance the 

public policy expressed in the statute against the countervailing policy in 

enforcing contractual agreements.”  Id.  The appellate court next found that 

the Act is “silent” as to the consequences of non-compliance and then, based 

on its application of the above-described balancing test, determined that 

public policy considerations favor enforcing the LPA.  Id. at ¶¶ 18-21; A. 22-

23.   

K. Miller is inapposite for a number of reasons.  This Court’s decision 

in K. Miller addressed whether a contract is enforceable where one of the 
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terms of the contract violates the provisions of a statute.  It did not address 

the question here – i.e., whether a contract is enforceable where one of the 

parties did not have the legal authority or capacity to enter into the contract.  

To determine whether the contract was enforceable in K. Miller, this Court 

turned to Section 178 of the Restatement (Second) of Contracts (1981), which 

sets forth the “rule regarding the unenforceability of a contractual term 

because of the violation of a statute or other public policy.”  K. Miller Constr. 

Co., 238 Ill. 2d at 294.  (emphasis added).  Applying Section 178 of the 

Restatement, this Court noted: 

Pursuant to the Restatement, in considering whether a 
contractual term is unenforceable as against public policy 
because of a statutory violation, the first step is to examine the 
relevant statute itself. If the statute explicitly provides that a 
contractual term which violates the statute is unenforceable 
then, barring any constitutional objection, the term is 
unenforceable. Conversely, if it is clear that the legislature did 
not intend for a violation of the statute to render the contractual 
term unenforceable, and that the penalty for a violation of the 
statute lies elsewhere, then the contract may be enforced. But 
where the statute is silent, then the court must balance the 
public policy expressed in the statute against the countervailing 
policy in enforcing contractual agreements. 
 

Id. at 293-94 (emphasis added).  Because the statute at issue in K. Miller did 

not address the consequences where a contractual term violates the 

provisions of that statute, K. Miller held that the appellate court should have 

conducted a balancing test and considered the relevant facts and public 

policies before concluding that the contract was void.  Id. at 298.  
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 The issue before this Court is fundamentally different than the issue in 

K. Miller.  The issue at hand is not whether a term of the LPA violates the 

provisions of the Act.  Rather, the issue here is whether the LPA is 

enforceable where one of the contracting parties lacked the legal authority to 

enter into the agreement in the first place.  Where a party does not have the 

legal authority to enter into a contract, as in this case, Illinois courts have not 

applied the balancing test articulated in K. Miller.  Instead, Illinois decisions 

consistently follow the well-established rule that, “[a] contract executed by a 

party that does not have authority is void ab initio.”  Siena at Old Orchard 

Condo. Ass’n v. Siena at Old Orchard, L.L.C., 2017 IL App (1st) 151846, ¶ 77, 

quoting Alliance Prop. Mgmt., Ltd. v. Forest Villa of Countryside Condo. 

Ass’n, 2015 IL App (1st) 150169, ¶ 29; see also Illinois State Bar Ass’n Mut. 

Ins. Co. v. Coregis Insurance Co., 355 Ill. App. 3d 156, 164 (1st Dist. 2004) 

(explaining that a contract is void ab initio where “one of the contracting 

parties exceeded its authority for entering into the pact”).  Given that K. 

Miller does not address the issue here – i.e., whether a contract is void under 

Illinois law where one of the contracting parties lacks legal authority to enter 

into the contract, the appellate court erred by applying the K. Miller 

balancing test instead of longstanding Illinois law that a contract is void ab 

initio where one contracting party lacks the legal authority or capacity to 

contract.  
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The appellate court’s reliance on K. Miller is also erroneous for a 

separate and independent reason.  The appellate court was incorrect in its 

determination that, like the situation in K. Miller, the Act here is “silent” as 

to the consequences of not meeting its requirements.  1550 MP Road LLC, 

2017 IL App (1st) 153300, ¶ 18; A. 22.  The statute at issue in K. Miller – the 

Home Repair and Remodeling Act (815 ILCS 513/15 (West 2006)) – required 

home remodeling contractors to give customers a written contract for 

remodeling work that costs more than $1,000.  K. Miller Constr. Co., 238 Ill. 

2d at 286.  But unlike the situation here, there was nothing at common law 

that prevented home remodeling contractors from entering into oral contracts 

for remodeling work in excess of $1,000.  Contrary to the circumstance in K. 

Miller, unincorporated associations are not permitted to own or lease real 

property at common law.  By providing the defined and limited conditions 

under which an unincorporated association may own or lease real property, 

the General Assembly affirmatively identified the only circumstances an 

unincorporated association is legally authorized to enter into a contract for 

real property.   Thus, contrary to the appellate court’s findings, the Act is not 

silent, but rather explicitly provides the only circumstances under which an 

unincorporated association has the legal authority to enter into an 

enforceable contract.  Because PUAA authorizes unincorporated associations 

to enter into real property contracts under limited circumstances, where they 

otherwise would be without the legal authority to do so at common law, and 
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because the Act establishes the specific requirements for doing so, a 

balancing of public interests does not come into play.     

C. Even If The K. Miller Balancing Test Were Applicable,  
Public Policy Considerations Favor Finding That The 
LPA Is Unenforceable. 

Even if K. Miller’s balancing test applied here (and it does not), the 

appellate court incorrectly concluded that public policy concerns favor 

enforcing the LPA.  The Act’s requirement that an unincorporated association 

may enter into an agreement to own or lease real property only where the 

members of the association are formally placed on notice and affirmatively 

vote in favor of the proposal provides a critical protection to association 

members.  Unlike shareholders of a corporation or members of a limited 

liability company, members of an unincorporated association are liable for 

the debts and liabilities of the association.  See Karl Rove & Co. v. 

Thornburgh, 39 F.3d 1273, 1286 (5th Cir. 1994), citing Progress Printing 

Corp. v. Jane Byrne Political Comm., 235 Ill. App. 3d 292 (1st Dist. 1992).  

Thus, in the absence of the protections afforded under the Act, the members 

of an unincorporated association, such as a union, would expose each 

individual member to personal liability for association debts and liabilities  

incurred without notice to the association’s members, let alone their 

approval.   

The appellate court’s decision posits that the General Assembly’s 

express requirements that protect members of unincorporated associations 
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from personal liability under real estate contracts as to which they have 

received no prior notice and have not authorized, are trumped by the need to 

enforce otherwise private contracts.  1550 MP Road LLC, 2017 IL App (1st) 

153300, ¶ 21; A. 23.  But as this Court noted in K. Miller, the balancing of 

public policy concerns also involves considering the relevant facts related 

thereto.  K. Miller Constr. Co., 238 Ill. 2d at 298.  Those facts show that 

plaintiff readily acknowledged that he had not taken steps to verify Clair’s 

authority to bind the Local 726 (R.V20, 48-49), despite Illinois law mandating 

that it is the duty of a person dealing with an agent of an unincorporated 

association to ascertain the extent of the agent’s authority or suffer the 

consequences for failing to do so.  Young v. Harbor Point Club House Ass’n, 99 

Ill. App. 290, 291 (3d Dist. 1901).  In light of plaintiff’s failure to meet its 

obligation to confirm Clair’s authority, plaintiff should not be heard to argue 

that there is a public interest in enforcing an agreement that was executed 

without regard for the mandates of a statute specifically designed to protect 

members of unincorporated associations from liability under unauthorized 

real estate contracts that were entered into without notice to, or a vote of, the 

membership. 

The appellate court found that there is nothing in the Act that 

suggests that the General Assembly intended to create protections for 

members of unincorporated associations, who otherwise would be personally 

liable for debts incurred in the name of the association.  1550 MP Road LLC, 
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2017 IL App (1st) 153300, ¶ 19; A. 22-23.  But that conflicts with the well-

established principle of statutory construction that the best evidence of the 

legislature’s intent is the language of the statute itself.  Bruso v. Alexian 

Bros. Hosp., 178 Ill. 2d 445, 451 (1997).  Here, the Act explicitly requires that 

association members be given prior written notice of any proposed real 

property transaction and the opportunity to vote on whether the association 

should enter into the deal.  765 ILCS 115/2 (West 2010).  The suggestion that 

these plain and unambiguous requirements of the Act are not intended as 

safeguards for the members of unincorporated associations ignores the 

obvious.   

III. THE APPELLATE COURT ERRED AS A MATTER OF LAW IN 
IMPOSING SUCCESSOR LIABILITY ON LOCAL 700. 

For the reasons described in section I of this brief, the LPA is void ab 

initio and unenforceable.  As such, there is no basis for imposing liability 

against Local 700 for Local 726’s breach of the LPA.  But even if this Court 

finds that the LPA is an enforceable agreement, the appellate court erred in 

affirming the judgment against Local 700 because there is no basis for 

imposing successor liability against that separate unincorporated association.      

In affirming the circuit court’s decision holding that Local 700 is the 

successor in liability to Local 726, the appellate court departed from the 

limited exceptions to the general rule in favor of successor non-liability under 

Illinois law, and unjustifiably adopted a new, less stringent exception – the 

“substantial continuity test.”  That test, however, has never been adopted 
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under Illinois law and has been used exclusively to avoid the frustration of 

the requirements of federal labor law.  See, e.g., Equal Emp’t Opportunity 

Comm’n v. Local 638, 700 F. Supp. 739, 745 (S.D.N.Y. 1988) (enforcing labor 

rights under collective bargaining agreements against successor employers); 

Parker v. Metropolitan Transp. Auth., 97 F. Supp. 2d 437, 452 (S.D.N.Y. 

2000) (holding successor entities liable for their predecessor’s discriminatory 

acts or unfair labor practices in violation of federal law).   

The appellate court’s novel application of the substantial continuity 

test to a common law liability, like breach of the LPA, is not only 

unwarranted, but as is demonstrated by the circumstances of this case, will 

have wide-ranging and unfair ramifications for members of unincorporated 

associations.  Here, more than 60% of the members of Local 700 are not 

former members of Local 726 (i.e., the entity that was supposedly bound by 

the LPA).  R.V24, 207, 210-11.  Nor did any of the members of Local 700 

(even those who were formally Local 726 members) have an opportunity to 

vote for or against the LPA (which, as noted supra, was signed without 

membership authorization or even notice to the membership).  R.V.22, 67-68, 

121.  Moreover, none of the members of Local 700 were responsible for the 

dissolution of Local 714 and/or 726, the creation of Local 700, the decision to 

transfer assets and/or liabilities from Local 726 to Local 700, or any other 

decision related to the LPA.  Rather, as the appellate court recognized, those 

actions were taken by the IBT GEB.  1550 MP Road LLC, 2017 IL App (1st) 
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153300; ¶¶ 42-44; A. 27-28.  Yet, if the decision of the appellate court is 

allowed to stand, it is the individual members of Local 700 who will be 

unfairly saddled with liability under the LPA.   

The appellate court decision attempts to justify this inequitable result, 

incorrectly stating  that failing to adopt the substantial continuity test as to 

unincorporated associations “would eviscerate the integrity and purpose of 

contracting, would provide unincorporated associations an escape valve 

unknown to established contract law, and would serve no legitimate 

commercial purpose.”  1550 MP Road LLC, 2017 IL App (1st) 153300, ¶ 46; A. 

28.  But that conclusion is plainly wrong.  Unincorporated associations, like 

Local 700, may still be held liable under Illinois successor liability law if the 

circumstances justify either of the two established exceptions to the general 

rule of successor non-liability: implied or express assumption of liability, and 

fraudulent purpose.  These exceptions do not require continuity of ownership 

and provide an adequate framework to impose successor liability on an 

unincorporated association when warranted.  In short, the very justification 

offered by the appellate court does not provide a basis for departing from 

controlling Illinois law, and its decision to do so should therefore be reversed. 

A. There Is No Basis Under Illinois Law To Impose 
Successor Liability On Local 700. 

 
Under well-established Illinois law there are only four exceptions to 

the general rule of successor non-liability: (1) implied or express assumption 

of liability, (2) de facto merger, (3) mere continuation, and (4) fraudulent 
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purpose.  Diguilio v. Goss Int’l Corp., 389 Ill. App. 3d 1052, 1060 (1st Dist. 

2009).  None of these exceptions apply to Local 700.  

First, Illinois law is unequivocal that, in the absence of continuity of 

ownership, the de facto merger and the mere continuation exceptions are 

inapplicable under any circumstance.  See, e.g., Diguilio, 389 Ill. App. 3d at 

1062; Hoppa v. Schermerhorn & Co., 259 Ill. App. 3d 61, 66 (1st Dist. 1994); 

Manh Hung Nguyen v. Johnson Mach. & Press Corp., 104 Ill. App. 3d 1141, 

1148-49 (1st Dist. 1982).  Illinois courts have consistently rejected attempts 

to excuse the continuity of ownership requirement as a mere formality.  See 

Manh Hung Nguyen, 104 Ill. App. 3d at 1148-49 (“[C]ontinuity of 

shareholders, rather than being a meaningless requirement in finding of de 

facto merger, is probably its most important element.”); see also State ex rel. 

Donahue v. Perkins & Will Architects, Inc., 90 Ill. App. 3d 349, 352-54 (1st 

Dist. 1980) (where the court declined to apply the mere continuation 

exception even though former owners had voting control but lacked 

continuing stock ownership).  Thus, as a matter of Illinois law, the de facto 

merger and mere continuation exceptions do not apply to unincorporated 

associations, like Local 700, that do not have “owners.”12   

                                                           
12 The inapplicability of these exceptions to unincorporated associations is 
logical, since the general purpose of these exceptions is to prevent the original 
shareholder (or owner) from being able to “enjoy the continuing profits of the 
same business the corporation performed before the merger, but escape all 
possible losses that accumulated before merger.”  See Manh Hung Nguyen, 
104 Ill. App. 3d at 1148.  In the case of unincorporated associations, there is 
no shareholder or owner that is unjustly enjoying pre-merger profits and/or 
escaping pre-merger losses.  Moreover, equating a union’s members to owners 
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Illinois’ other two exceptions to the general rule of successor non-

liability – implied or express assumption of liability, and fraudulent purpose 

– do not require continuity of ownership.  As previously noted, these 

exceptions provide the only framework to impose successor liability on an 

unincorporated association in Illinois, but neither exception applies here.  

First, the assumption of liability exception can be dismissed out of hand, 

because there is no contention that Local 700 agreed (implicitly or otherwise) 

to assume Local 726’s liabilities (including the LPA).   

On the other hand, the fraud exception to the general rule of successor 

non-liability requires a showing that the transaction at issue was done for the 

fraudulent purpose of escaping liability for the seller’s obligations.  Diguilio, 

389 Ill. App. 3d at 1064.  But there is no evidence of fraud here. There was 

certainly no fraud perpetrated by the members of Local 700, as there is no 

dispute that the “transaction at issue” (i.e. the dissolution of Local 726 and 

formation of Local 700) was not effectuated by Local 700 members, but by a 

vote of the IBT GEB.  A. 11; S.R.V2, 398, 401-02.  Nor can it be argued that 

the IBT GEB acted with fraudulent intent, as the trial court specifically 

found that at the time the board members voted to dissolve Local 726, the 

majority of the members “had no knowledge of the lease.”  A. 11-12.  The IBT 

                                                                                                                                                                             
cannot be justified since, unlike stockholders in traditional business entities, 
union members are not owners of the local union and cannot share in any 
profits of the local union or assume its assets.  See In re General Teamsters, 
Warehousemen & Helpers Union, Local 890, 265 F.3d 869, 876 (9th Cir. 
2001).   
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GEB’s vote to dissolve Local 726, therefore, could not have been designed or 

intended to avoid performance by Local 726 under the LPA such that the 

fraud exception would be applicable here.    

In short, none of the long-standing exceptions to Illinois’ general rule of 

successor non-liability were satisfied here.  Were that not the case, the 

appellate court would not have applied a new exception to successor non-

liability never before adopted under Illinois jurisprudence.  There is no basis 

under Illinois law to impose successor liability on Local 700.  

B. The Appellate Court Erred By Expanding Illinois 
Successor Liability Law And Adopting The Substantial 
Continuity Test, Which Has No Application To 
Commercial Liabilities Like The LPA.   

 
The circuit court erroneously found that Local 700 was liable as Local 

726’s successor under the de facto merger, mere continuation and fraud 

exceptions to the rule of successor non-liability.  A. 8-9.  The appellate court 

chose to go in a different direction, premising its finding of successor liability 

on the substantial continuity test from Local 638, 700 F. Supp. 739 (S.D.N.Y. 

1988), thus creating a new exception to the general rule of successor non-

liability (apparently limited to unincorporated associations).  1550 MP Road 

LLC, 2017 IL App (1st) 153300, ¶ 42; A. 27 (“the test employed in Local 638 

provides an appropriate framework for determining whether an 

unincorporated association, such as a labor union, may be liable under a 

theory of successor liability…”).   
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The substantial continuity test is an exception to the general rule of 

successor non-liability when applied in the limited context of federal labor 

law.  The labor policies on which labor law successorship principles were 

developed include protecting employees’ free choice of bargaining 

representatives, assuring continuity of bargaining representatives on behalf 

of employees, preventing labor strife, and promoting stable bargaining 

relationships.  See generally 5 ILCS 313/2 (Illinois Public Labor Relations 

Act); see also In re Teamsters Local 890, 265 F.3d at 874 (“Labor relations are 

governed by a unique set of labor relation laws that are designed in large 

measure to insure that the workers are represented by the collective 

bargaining representative of their choice.”)  For this reason, the concept of 

successorship, as it relates to enforcing or otherwise avoiding the frustration 

of federal labor laws, is less narrowly defined than successor liability in the 

context of common law claims.  See Golden State Bottling Co., Inc. v. 

N.L.R.B., 414 U.S. 168, 182-85 (1973).  As the Supreme Court noted in 

Golden State Bottling, unlike successor liability in the common law context, 

“the perimeters of the labor-law doctrine of successorship… have not been so 

narrowly confined.”  Id. at 182 n.5.   

Thus, although “the substantial continuity doctrine is well established 

in the area of labor law[,]…the labor law cases are particular to the labor law 

context and therefore have not been and cannot easily be extended to other 

areas of federal common law.”  New York v. National Servs. Indus., Inc., 352 
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F. 3d 682, 686 (2d Cir. 2003) (emphasis added).  Indeed, no court in Illinois or 

elsewhere has applied the substantial continuity test outside the federal 

labor law context, and the two cases cited by the appellate court invoking the 

substantial continuity test, Equal Employment Opportunity Commission v. 

Local 638 and Parker v. Metropolitan Transportation Authority, both involve 

avoiding the frustration of federal labor-law policies.  See Local 638, 700 F. 

Supp. at 745 (enforcing labor rights under collective bargaining agreements 

against successor employers); Parker, 97 F. Supp. 2d at 452 (holding 

successor entities liable for their predecessor’s discriminatory acts or unfair 

labor practices in violation of federal law).13    

Conversely, the instant case involves a common law breach of contract 

claim.  Liability for the breach of a commercial agreement, like the LPA, does 

not implicate any important federal or state labor law policies that have 

previously justified the use of the substantial continuity test.  While the 

appellate court notes that Illinois’ “public policy strongly favors enforcement 

of private contracts,” 1550 MP Road LLC, 2017 IL App (1st) 153300, ¶ 46; A. 

28, this policy has never before been found to be sufficient justification to 

                                                           
13 The appellate court decision also points to May Department Stores Co., 
Venture Stores Division v. N.L.R.B., which outlines various factors to consider 
in determining “substantial continuity.” 1550 MP Road LLC, 2017 IL App 
(1st) 153300, ¶ n. 3; A. 36-37, citing May Department Stores Co., 897 F.2d 
221, 228 (7th Cir. 1990).  Again, however, May Department Stores concerned 
successorship in the federal labor law context (namely, whether an employer 
had a duty to bargain with a post-merger union), and does not lend any 
support to the appellate court’s application of the substantial continuity test 
to commercial liability claims.  
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depart from the existing successor liability framework in Illinois, which 

favors non-liability subject to the few, well-established exceptions previously 

recognized under Illinois law.  Moreover, as mentioned, the appellate court’s 

novel application of the substantial continuity test to common law contract 

claims runs directly contrary to federal case law recognizing that the 

parameters of the labor-law successorship are not as “narrowly confined” as 

successor liability in the common law context, and that the substantial 

continuity test “cannot easily be extended to other areas of federal common 

law.”  Golden State Bottling Co., 414 U.S. at 182 n. 5; National Servs. Indus., 

Inc., 352 F. 3d at 686. 

The inapplicability of the substantial continuity test in the context of 

commercial liabilities is further demonstrated by the inequitable outcome 

here for the members of Local 700, more than 60% of whom are not former 

members of Local 726 (i.e., the entity that was supposedly bound by the LPA). 

R.V24, 207, 210-11.  Local 700 members do not enjoy any benefit from Local 

726’s assets being transferred to Local 700 by the IBT GEB, nor do they 

receive any of the profits derived from dues paid by former Local 726 

members to Local 700.  Indeed, it is well-established that union members 

cannot share in any profits of the local union or assume its assets, and any 

dues paid become property of the local union, not the individual members.  

See In re General Teamsters, Warehousemen & Helpers Union, Local 890, 265 

F.3d 869, 876 (9th Cir. 2001).  Nonetheless, if the appellate court’s ruling is 

123046

SUBMITTED - 1803237 - Richard Prendergast - 8/9/2018 5:12 PM



41 
 

upheld, unlike stockholders in a corporation, the members of Local 700 could 

be personally liable for breach of the LPA by application of principles of 

agency law.  See Joseph v. Collis, 272 Ill. App. 3d 200, 208 (2d Dist. 1995).  

Such a result demonstrates why the appellate court’s departure from Illinois 

law regarding successor non-liability was ill-conceived and should be 

corrected.14 

IV. THE APPELLATE COURT ERRED IN FINDING THAT 
SECTION 14(B)(I) OF THE LPA IS AN ENFORCEABLE 
LIQUIDATED DAMAGES PROVISION. 

         The appellate court departed from well-established Illinois law by 

finding that the LPA’s liquidated damages provision is enforceable.  As this 

Court has previously instructed, “damages for breach by either party may be 

liquidated in the agreement but only at an amount that is reasonable in light 

                                                           
14 In any event, even assuming arguendo that the substantial continuity test 
could be applied in the context of commercial liabilities, the appellate court 
erred in finding that it was satisfied here.  Setting aside the fact that there is 
no substantial continuity between the two entities for a variety of reasons 
(e.g., there was no continuity of management or officer/directors between 
Local 726 and Local 700 (R.V24, 207-08; S.R.V2, 396), no significant 
continuity of employees between the two associations (R.V24, 208-09, 216), 
and Local 726 members comprised less than 40% of Local 700’s membership 
(R.V24, 207, 211)), there also is no evidence that the successor, Local 700, had 
notice of the liabilities and obligations of the predecessor.  See Parker v. 
Metropolitan Transp. Auth., 97 F. Supp. 2d 437, 451–52 (S.D.N.Y. 2000).  
Indeed, although the appellate court points to certain members of the IBT 
GEB and IBT appointed trustees that had knowledge of the LPA, the circuit 
court correctly found that the majority of the IBT GEB (which dissolved 
Locals 714 and 726 and chartered Local 700) had no knowledge of the LPA.  
A. 11.  More importantly, the successor here is Local 700 and its members.  
The appellate court fails to identify any evidence (because there is none) that 
demonstrates the members of Local 700 were aware of the potential liability 
under the LPA when they elected to join Local 700.   
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of the anticipated or actual loss caused by the breach and the difficulties of 

proof of loss.  A term fixing unreasonably large liquidated damages is 

unenforceable on grounds of public policy as a penalty.”  Kinkel v. Cingular 

Wireless LLC, 223 Ill. 2d 1, 29 (2006), quoting H & M Commercial Driver 

Leasing, Inc. v. Fox Valley Containers, Inc., 209 Ill. 2d 52, 71 (2004); see also 

Restatement (Second) of Contracts § 356 (1981).   

The LPA’s liquidated damages provision – which, by its own terms, 

permitted plaintiff to recover liquidated damages in the form of rent 

payments for the full term of the lease in addition to actual damages – served 

no purpose other than to penalize non-performance and to provide a windfall 

recovery for plaintiff.  If such provisions are deemed enforceable, commercial 

landlords throughout Illinois will be permitted to require prospective lessees 

to accept lease provisions that permit recovery well beyond lost rental income 

and other actual damages incurred in the event the lessee breaches the lease.  

Nor would the impact of allowing such penalty provisions be limited to 

leasehold contacts.  Permitting the appellate court’s decision to stand would 

create a substantive shift in the law and would result in substantial adverse 

public policy ramifications.  Accordingly, the appellate court’s finding that the 

“liquidated damages” provision in the LPA is enforceable should be reversed.  

Daley v. American Drug Stores, Inc., 294 Ill. App. 3d 1024, 1026 (1st Dist. 

1998)  (the appellate court’s interpretation of the liquidated damages 

provision is entitled to de novo review).   
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A. Section 14B(i) Is An Unenforceable Penalty Under Well-
Settled Illinois Law. 

 
Section 14B(i) of the LPA is unenforceable on its face because it 

impermissibly penalizes a breaching party by permitting recovery of both 

liquidated and actual damages.  In upholding this provision, the appellate 

court found that “section 14(B)(i) of the LPA did not enable plaintiff to 

recover actual damages from the breach in addition to liquidated damages.”  

1550 MP Road LLC, 2017 IL App (1st) 153300, ¶ 83; A. 34-35.  The plain 

language Section 14B(i) of the LPA agreement, however, directly refutes this 

conclusion.  Section 14B(i) provides, in pertinent part, that: 

Landlord may terminate this Lease and the Term by 
giving Tenant written notice of Landlord’s election to do 
so and the effective date thereof, in which event Landlord 
may forthwith repossess the Premises and be entitled to 
recover forthwith, in addition to  any other sums or 
damages for which Tenant may be liable to  
Landlord, as liquidated damages, a sum of money equal 
to the value of the Rent provided to be paid by Tenant for 
the balance of the Term.  (Emphasis added). 

 
On its face, therefore, Section 14(B)(i) purports to allow the non-

breaching party to recover both its actual damages (“other sums or damages 

for which Tenant may be liable to Landlord”), as well as specified liquidated 

damages measured by the amount of rent that would be payable during the 

balance of the lease.  Such provisions have long been held to be unenforceable 

penalties that serve no purpose other than to secure performance.  Indeed, 

“[w]here a contract provides that the breaching party must pay all damages 

caused by the breach as well as a specified sum in addition thereto, the sum 
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so specified can be nothing but security for performance and, therefore, 

constitutes an unenforceable penalty.”  H & M Driver Leasing Servs., 

Unlimited, Inc. v. Champion Int’l Corp., 181 Ill. App. 3d 28, 31 (1st Dist. 

1989) (emphasis added); Telenois, Inc. v. Village of Schaumburg, 256 Ill. App. 

3d 897, 902 (1st Dist. 1993) (same); AAR Int’l, Inc. v. Vacances Heliades S.A., 

349 F. Supp. 2d 1114, 1116 (N.D. Ill. 2004) (contract was unenforceable 

because the liquidated damages were not in lieu of, but in addition to, actual 

damages).   

Section 14B(i) violates this controlling principle of law, as it 

guarantees that plaintiff receives the full value of the entire term of the 

lease, in addition to “any other sums or damages” allegedly suffered by 

plaintiff.  Under the appellate court’s interpretation, this recovery would be 

permissible even if plaintiff failed to mitigate.  If the appellate court’s ruling 

is affirmed, commercial landlords can (and will) incorporate provisions in 

their leases that (1) require full payment upon breach of the rent payable for 

the life of the lease, and (2) entitle the commercial landlord “to any other 

sums or damages” beyond those payments.  Without question, such 

provisions would place the landlord in a better position than if the lease had 

been fully performed.  Allowing for this windfall recovery impermissibly 

departs from the well-settled law that a liquidated damages provision is 

unenforceable when the amount of liquidated damages does not bear a 

relation to the damages which might be sustained.  GK Dev., Inc. v. Iowa 
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Malls Fin. Corp., 2013 IL App (1st) 112802, ¶ 49 (stating that a liquidated 

damages provision is only valid and enforceable when the amount of 

liquidated damages was reasonable at the time of contracting, bearing some 

relation to the damages which might be sustained). 

B. Plaintiff’s Actual Damages Are Not And Never Were 
Difficult To Ascertain Under The Lease; Accordingly 
Application Of The Liquidated Damages Provision Was 
Inappropriate. 

 
The appellate court’s application of the liquidated damages provision 

was inappropriate for the additional reason that damages sustained by 

plaintiff in this case were not difficult to calculate.  Illinois law is clear: a 

liquidated damage clause may only be upheld when the actual damages 

resulting from a breach are difficult to determine.  Grossinger Motorcorp, Inc. 

v. American Nat’l Bank and Trust Co., 240 Ill. App. 3d 737, 749 (1st Dist. 

1992) (a liquidated damages provision should only be enforced if “actual 

damages would be uncertain in amount and difficult to prove”).  In the real 

estate context, damages are often readily ascertainable.  Hickox v. Bell, 195 

Ill. App. 3d 976, 987-88 (5th Dist. 1990) (holding that “it would not be 

difficult to calculate the rent and or profits generated during any party’s 

possession of the premises.  As a determination of actual damages in the 

event of breach of contract would not be difficult, we find as a matter of law 

that the liquidated damages clause is not enforceable.”).   

Indeed, the appellate court tacitly conceded that damages were easily 

ascertainable, finding that “the present value of future lost rent is an 
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appropriate measurement of a commercial lessor’s damages.”  1550 MP Road 

LLC, 2017 IL App (1st) 153300, ¶ 88; A. 36.  Given that it would not be 

difficult to calculate the lost rent and/or lost profits that, but for the breach, 

would have been received by plaintiff during Local 726’s tenancy, the actual 

damages under the lease for any given month, and the entire lease term, 

were capable of being readily determined and further reduced by plaintiff’s 

efforts to mitigate.  Section 14B(i) was included in the LPA not because of 

any difficulty in determining damages, but instead to allow plaintiff to 

recover all of its future damages at the time of breach as a penalty to Local 

726, rather than collecting damages as they actually accrue over the course of 

14 years.  Such a provision is unenforceable as a matter of law.   

CONCLUSION 

 For the foregoing reasons, Defendant Teamsters Local No. 700 

respectfully requests that this Court find that the LPA does not satisfy the 

requirements of the Property of Unincorporated Association Act and/or the 

bylaws of Local 700, and that as a result thereof, is void and unenforceable; 

that the general rule of successor non-liability precludes the imposition of 

liability against Local 700 for any breach of the LPA by Local 726; and that 

the liquidated damages clause of the LPA is unenforceable.  Accordingly, 

defendant respectfully prays that the decision of the Illinois Appellate Court 

on each of these issues be reversed, and that this cause be remanded to the 

Circuit Court of Cook County for entry of judgment for defendant. 
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