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1 

 

NATURE OF THE ACTION 

Plaintiffs-Appellees Reuben Walker and Steven Diamond filed a class 

action complaint challenging the constitutionality of the $50 fee for filing 

residential mortgage foreclosure complaints in circuit courts.  See 735 ILCS 

5/15-1504.1(a) (2018).  On cross-motions for summary judgment, the circuit 

court held that the fee, as well as the programs funded by it, see 20 ILCS 

3805/7.30, 7.31 (2018), were unconstitutional under the Free Access, Due 

Process, Uniformity, and Equal Protection Clauses of the Illinois Constitution.  

Defendant-Appellant Andrea Lynn Chasteen, in her official capacity as the 

Clerk of the Circuit Court of Will County, and Intervenors-Defendants-

Appellants People of the State of Illinois ex rel. Kwame Raoul (“State”) and 

Dorothy Brown, in her official capacity as Clerk of the Circuit Court of Cook 

County (“Cook County”), appealed the circuit court’s order directly to this 

Court.  No questions are raised on the pleadings. 
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ISSUES PRESENTED FOR REVIEW 

1. Whether the foreclosure court filing fee is reasonably related to 

court operations or maintenance, and therefore passes muster under the Free 

Access and Due Process Clauses of the Illinois Constitution. 

2. Whether the Illinois General Assembly reasonably imposed a fee 

on plaintiffs filing foreclosure actions in circuit courts, rather than on all 

plaintiffs filing circuit court actions, such that there was no violation of the 

Uniformity and Equal Protection Clauses of the Illinois Constitution.     
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JURISDICTION 

This Court has jurisdiction over this direct appeal under Illinois 

Supreme Court Rule 302(a)(1).  On March 2, 2020, the circuit court entered an 

order finding that the foreclosure fee was unconstitutional and permanently 

enjoining its collection, but reserved judgment on plaintiffs’ claims for 

damages.  C1736-37.  On May 14, 2020, the circuit court entered an order 

finding that, “pursuant to [Illinois Supreme Court] Rule 304(a), regarding the 

March 2, 2020 order, the Court finds on its own motion . . . that there is no 

just reason for delaying either enforcement or appeal or both.”  C1928.  On 

June 10, 2020, the State filed a notice of appeal from the circuit court’s order 

to this Court, C1948, which was timely because it was filed within 30 days of 

the circuit court’s Rule 304(a) finding, Ill. Sup. Ct. R. 303(a)(1), 304(a), giving 

rise to appeal No. 126086.  On June 12, 2020, Cook County and Will County 

filed separate notices of appeal from the circuit court’s order to this Court, 

C1976, C2004, which also were timely because they were filed within 30 days 

of the circuit court’s Rule 304(a) finding, Ill. Sup. Ct. R. 303(a)(1), 304(a), 

giving rise to appeal Nos. 126087 and 126088.  This Court later consolidated 

those three appeals.  
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STATUTES INVOLVED 

 The full text of 20 ILCS 3805/7.30 (2018), 20 ILCS 3805/7.31 (2018), and 

735 ILCS 5/15-1504.1 (2018), is included in the appendix to this brief.   
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STATEMENT OF FACTS 

The Foreclosure Crisis 
 

More than 1 million Americans lost their homes to foreclosure in 2010.1  

By early 2010, Illinois had the third-highest number of foreclosures in the 

nation,2 and by the first quarter of 2011, one in 160 Illinois homes was in 

foreclosure.3   

As a result, foreclosure filings inundated Illinois circuit courts:  in Cook 

County alone, mortgage foreclosure filings nearly tripled from 2005 to 2009.4  

To ease the burdens on their courts, some counties established mandatory 

foreclosure mediation programs.5  In 2011, this Court created a Special 

 
1  Corbett B. Daly, Home Foreclosures in 2010 Top 1 Million for First Time, 
Reuters (Jan. 12, 2011), https://reut.rs/3kl5B1l.  This Court may take judicial 
notice of facts regarding the mortgage foreclosure crisis from secondary 
sources.  See Peoples Gas Light & Coke Co. v. Slattery, 373 Ill. 31, 69 (1939) 
(taking judicial notice of “economic conditions” during Great Depression); 
Mohammad v. Dep’t of Fin. & Prof’l Regulation, 2013 IL App (1st) 122151, ¶ 
11 (citing secondary sources regarding “the national subprime mortgage 
problem”).  
 
2  Tim Taliaferro, Illinois Foreclosures Rank Third Nationally, Huffington 
Post (Mar. 18, 2010), https://bit.ly/3moX27w. 
 
3  Aleatra P. Williams, Foreclosing Foreclosure:  Escaping the Yawning Abyss of 
the Deep Mortgage & Housing Crisis, 7 Nw. J.L. & Soc. Pol’y 455, 456 n.6 
(2012). 
 
4  Cook Cty. Cir. Ct., Gen. Admin. Order 2010-01 (Apr. 8, 2010) available at 
https://bit.ly/2E6vMJT (noting that filings increased from 16,494 in 2005 to 
47,049 in 2009). 
 
5  See Will Cty. Cir. Ct., Admin. Order 10-18 (July 22, 2010) available at 
https://bit.ly/35EWN2o; McLean Cty. Cir. Ct., Admin. Order 2012-25 (Oct. 9, 
2012) available at https://bit.ly/3kmWbm3. 
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Committee on Mortgage Foreclosures to analyze court procedures in light of 

“the unprecedented number of foreclosure filings.”6  Two years later, this 

Court authorized circuit courts to develop mortgage foreclosure mediation 

programs in response to “the drastic increase in mortgage foreclosure cases 

and the resultant burden on judicial circuits throughout the state.”  Ill. Sup. 

Ct. R. 99.1, Cmte. Cmt. (Mar. 1, 2013). 

Foreclosures also increased the number of abandoned homes in Illinois, 

as mortgage servicers walked away from properties when the costs of pursuing 

their foreclosure actions outweighed the likely return from judicial sales.7  

These abandoned homes created new “risk[s] of vandalism and deterioration.”8  

One estimate indicated that, between 2008 and 2010, foreclosure filings led to 

over 11,700 abandoned properties in Cook County and over 5,800 in the City of 

Chicago.9   

 

 

 

 
 
6  Order, In re:  Special Sup. Ct. Cmte. on Mortgage Foreclosures, M.R. 24548 
(Apr. 11, 2011) available at https://bit.ly/2FMl4bJ. 
 
7  Spencer Cowan & Michael Aumiller, Unresolved Foreclosures:  Patterns of 
Zombie Properties in Cook County, Woodstock Inst., at 3-4 (Jan. 2014), 
https://bit.ly/32v3HVY.  
 
8  Cowan & Aumiller, supra n.7, at 4.  
 
9  Cowen & Aumiller, supra n.7, at 10. 
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The Foreclosure Prevention Program Fund and the Abandoned 
Residential Property Municipality Relief Fund 
 

In the midst of that crisis, the General Assembly passed the Save Our 

Neighborhoods Act of 2010, Pub. Act 96-1419, § 1 (eff. Oct. 1, 2010), which 

created the Foreclosure Prevention Program Fund (“Foreclosure Prevention 

Program”) and the Abandoned Residential Property Municipality Relief Fund 

(“Abandoned Property Fund”), id. § 5 (adding 20 ILCS 3805/7.30, 7.31).  

Under the Foreclosure Prevention Program, the Illinois Housing Development 

Authority (“Authority”) may make grants to approved counseling agencies and 

community-based organizations to provide “foreclosure prevention outreach 

programs,” 20 ILCS 3805/7.30(a) (2018), including “pre-purchase and post-

purchase home ownership counseling” and “education about the foreclosure 

process,” id. 3805/7.30(b-5).10  Grants are apportioned by region, with 25% 

going to Chicago to distribute to counseling agencies, 25% going to Chicago-

based community organizations, 25% going to counseling agencies providing 

services outside of Chicago (based on the number of foreclosure actions filed in 

the area), and 25% going to community organizations providing services 

outside of Chicago.  Id. 3805/7.30(b).   

During the debate concerning the Save Our Neighborhoods Act of 2010, 

legislators explained that the Foreclosure Prevention Program was designed to 

 
10  As the circuit court noted, the statutory provisions at issue were amended 
several times while this litigation was pending, but those amendments are not 
material to the issues presented in this appeal.  C1924.  This brief, therefore, 
cites the current versions of those statutes. 
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“help people . . . with their mortgage situations in our foreclosure-plagued 

society,” C1196, pointing out that similar counseling programs had “a good 

success rate on helping some people stay current on their mortgages,” C1197.  

As to the geographic division of funds, one of the bill’s proponents observed 

that it was “more generous . . . to the municipalities outside of the City of 

Chicago” and that Chicago got “a little bit cheated out of this thing.”  C1210.  

The Abandoned Property Fund provides grants to municipalities to 

defray their costs of coping with abandoned residential properties, including 

cutting of neglected weeds or grass, trimming of trees or bushes, 
and removal of nuisance bushes or trees; extermination of pests or 
prevention of the ingress of pests; removal of garbage, debris, and 
graffiti; boarding up, closing off, or locking windows or entrances 
or otherwise making the interior of a building inaccessible to the 
general public; surrounding part or all of an abandoned residential 
property’s underlying parcel with a fence or wall or otherwise 
making part or all of the abandoned residential property’s 
underlying parcel residential property; and repair or rehabilitation 
of abandoned residential property, as approved by the Authority. 
 

20 ILCS 3805/7.31(a) (2018).  Municipalities outside of Chicago receive 75% of 

these grants and Chicago receives the remaining 25%.  Id. § 3805/7.31(b).  In 

debating this program, legislators noted that local governments were paying 

“thousands and thousands of dollars” to “secure . . . vacant properties” caused 

by foreclosures, C1123, and that the Abandoned Property Fund would help 

deal with the “problems” associated with “abandoned building[s],” C1207.   

To pay for both programs, the General Assembly imposed a $50 filing 

fee on residential mortgage foreclosure actions.  735 ILCS 5/15-1504.1(a) 
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(2018).11  Ninety-eight percent of the fees are directed to the State Treasurer 

for use in the Foreclosure Prevention Program and Abandoned Property Fund, 

with the remaining 2% retained by circuit court clerks to cover their expenses 

in collecting the fees.  Id.  In debates, legislators stressed that, by imposing the 

fee on foreclosure plaintiffs, the programs would be funded by individuals and 

entities “who are involved in the [foreclosure] process” and “are putting the 

house[s] . . . in foreclosure” rather than the general public.  C1196, C1206.   

Initial Circuit Court Proceedings and Appeal to this Court 
 

In 2012, Walker filed a foreclosure action in the Circuit Court of Will 

County and paid the $50 filing fee.  C12.  He then filed this class action 

claiming that the foreclosure fee violated various provisions of the Illinois 

Constitution, C11-12, C22, including the prohibition on the creation of “fee 

office[s]” in article VI, section 14, C26.  In late 2012, the circuit court certified 

a class of plaintiffs including “all individuals or entities that paid the $50.00 

fee at the time that [Walker] filed an action seeking to foreclose on property 

located in Illinois” and a class of defendants including “all Clerks of Court who 

reviewed these fees,” with the Will County clerk serving as defendants’ class 

representative.  C129.  A short time later, Walker moved for partial summary 

judgment on his fee office claim.  C132. 

 
11  Initially, the Abandoned Property Fund was paid for by a fee on judicial 
sales, see Pub. Act 96-1419, § 15 (eff. Oct. 1, 2010) (adding 735 ILCS 5/15-
1507.1), but in 2013, the General Assembly provided that it would be funded 
by the foreclosure fee, see Pub. Act 97-1164, § 5 (eff. June 1, 2013) (amending 
20 ILCS 3805/7.31(b)), § 15 (amending 735 ILCS 5/15-1504.1).   
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The circuit court granted the State leave to intervene in the case, 

respond to Walker’s motion for partial summary judgment, and move to 

dismiss the class action.  C170, C256, C337, C410.  The circuit court later held 

that the requirement that circuit court clerks retain 2% of the foreclosure fee 

created an unconstitutional fee office, granted Walker’s motion for partial 

summary judgment, and denied the State’s motion to dismiss.  C601, C607-08.  

The State appealed the circuit court’s decision to this Court under Illinois 

Supreme Court Rule 302(a)(1), C616, and this Court reversed the circuit 

court’s judgment and remanded for further proceedings on Walker’s other 

claims, C680, C688, C691; see also Walker v. McGuire, 2015 IL 117138.   

Proceedings on Remand 
 

On remand, plaintiffs amended their complaint to add Diamond, who 

paid the $50 fee in Cook County in 2015, as a named plaintiff and class 

representative.  C720, C725-26.  Plaintiffs’ second amended complaint, which 

is the operative one for purposes of this appeal, claimed that the foreclosure 

fee, the Foreclosure Prevention Program, and the Abandoned Property Fund 

violated the Illinois Constitution in three ways:  (1) they violated the 

Separation of Powers Clause, Ill. Const., art. II, § 1, by requiring circuit court 

clerks to administer the Foreclosure Prevention Program (count I), C963-64; 

(2) they violated the Due Process, Equal Protection, and Uniformity Clauses, 

Ill. Const., art. I, § 2, art. IX, § 2, by requiring foreclosure plaintiffs, rather 

than all plaintiffs, to pay the fee (count II), C964-65; and (3) they were 
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unrelated to court operations as prohibited by Crocker v. Finley, 99 Ill. 2d 444 

(1984) (count III), C966.  Count IV of the second amended complaint requested 

that the circuit court create a protest fund into which foreclosure fees could be 

deposited pending final judgment.  C967.  Plaintiffs later clarified that their 

claims were facial, not as-applied, constitutional challenges.  C1581, R75. 

Plaintiffs, along with the State and Cook County — which had been 

granted leave to intervene on remand, see R4-5 — filed cross-motions for 

summary judgment on plaintiffs’ claims, C1023, C1058, C1133.  Arguing that 

strict scrutiny should apply, C1028, plaintiffs contended that the foreclosure 

fee was unconstitutional under Crocker because it was used to fund “general 

welfare programs unrelated to the court system or its needs,” C1034.  They 

noted that, even if the fee initially served the purpose of reducing the burden 

of foreclosure cases on circuit courts, the mortgage foreclosure crisis was “long 

over,” C1377, citing reports that national foreclosure filings had dropped in 

2016 and 2017, C1382, C1385.  Finally, plaintiffs argued that the fee violated 

the separation of powers by requiring circuit court clerks to administer a 

portion of the fees collected, which, plaintiffs argued, was the Executive 

Branch’s duty.  C1035. 

The State argued that the foreclosure fee should be reviewed under the 

rational basis test because plaintiffs had no fundamental right to expense-free 

litigation.  C1220.  As to plaintiffs’ Crocker claim, the State noted that it was 

properly contextualized as a claim that the foreclosure fee violated the Free 
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Access Clause of the Illinois Constitution, Ill. Const., art. I, § 12, and argued 

that the fee satisfied that clause because it was reasonably related to reducing 

the burdens that foreclosures placed on the court system and assisting 

municipalities in dealing with the consequences of the foreclosure crisis, 

C1163-65.  As to plaintiffs’ uniformity and equal protection challenges, the 

State asserted that the General Assembly reasonably drew a line between 

plaintiffs who file foreclosures and those who do not.  C1166-71.  Finally, the 

State argued that plaintiffs’ separation of powers claim failed because the 

Authority, not circuit court clerks, administered the Foreclosure Prevention 

Program and the Abandoned Property Fund.  C1161-62.  Cook County echoed 

the State’s arguments regarding the statutes’ constitutionality, C1140-50, and 

added that the voluntary payment doctrine barred plaintiffs’ claims because 

they voluntarily paid the foreclosure fee, C1138-39.  The circuit court later 

held an evidentiary hearing on Cook County’s voluntary payment doctrine 

defense.  R123-38. 

On March 2, 2020, the circuit court entered an order on the parties’ 

cross-motions for summary judgment.  C1719.  The court first rejected Cook 

County’s voluntary payment doctrine defense.  C1725-27.  It next granted 

summary judgment to the State, Cook County, and defendants on count IV 

because the creation of a protest fund was not an independent cause of action, 

C1727-28, and on count I because the Authority, not circuit court clerks, 
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administered the Foreclosure Prevention Program and Abandoned Property 

Fund, C1729-30.   

The circuit court granted plaintiffs’ motion for summary judgment on 

counts II and III, however, holding that the foreclosure fee violated the Illinois 

Constitution’s Free Access, Due Process, Uniformity, and Equal Protection 

Clauses.  C1719, C1736.  The court noted that the Free Access Clause prohibits 

filing fees from being used for purposes unrelated to court operations, and 

found that, although the Foreclosure Prevention Program “might benefit the 

court system,” its benefits were “indirect at best.”  C1732.  Describing the 

Abandoned Property Fund as “a litigation-tax funded neighborhood 

beautification plan,” the court also concluded that it was too remote from 

court operations.  C1733.  For the same reasons, the circuit court held that the 

fees violated due process and equal protection principles.  C1733-34.  As to the 

Uniformity Clause, the court ruled that there was “no real and substantial 

difference between plaintiffs seeking access to the court system in mortgage 

foreclosure cases, and those seeking access to the courts in non-foreclosure 

cases,” and the foreclosure fee did not “bear a reasonable relationship to the 

purpose of the tax,” offering no further explanation for those conclusions.  

C1735-36.   

Finally, the circuit court found that the statute imposing the foreclosure 

fee, 735 ILCS 5/15-1504.1 (2018), was not severable from the provisions of the 

Illinois Housing Development Act establishing the Foreclosure Prevention 
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Program and the Abandoned Property Fund, 20 ILCS 3805/7.30, 7.31 (2018), 

C1736; entered a permanent injunction prohibiting the collection of 

foreclosure fees throughout the State, C1736-37; and immediately stayed that 

permanent injunction to provide this Court with an opportunity to review its 

decision, C1737.  The court declined to enter final judgment, however, because 

issues remained pending, “such as [p]laintiffs’ request for the return of 

collected fees.”  Id.   

On May 14, 2020, the circuit court found that there was “no just reason 

for delaying either enforcement or appeal” of its March 2, 2020 order under 

Illinois Supreme Court Rule 304(a).  C1928.  The State, Cook County, and Will 

County each appealed that order directly to this Court, C1948, C1976, C2004, 

and this Court consolidated all three appeals. 
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ARGUMENT 

I. This Court reviews the circuit court’s grant of summary 
judgment and the constitutionality of the foreclosure fee de 
novo and should reverse if there were any circumstance in 
which the fee is constitutional. 

 
 The grant of summary judgment and the constitutionality of a statute 

are issues of law that this Court reviews de novo.  Barlow v. Costigan, 2014 IL 

115152, ¶ 17.  Where, as here, the parties filed cross-motions for summary 

judgment, “they agree that the case involves only legal questions and ask the 

court to decide the issues on the existing record.”  Dynak v. Bd. of Educ. of 

Wood Dale Sch. Dist. 7, 2020 IL 125062, ¶ 15.   

In reviewing the constitutionality of the foreclosure fee, this Court 

should presume that the fee is constitutional, and plaintiffs bear the burden of 

showing that it is unconstitutional.  Barlow, 2014 IL 115152, ¶ 18.  That 

burden “is particularly heavy when, as here, a facial constitutional challenge is 

presented.”  Id.  Indeed, a facial challenge “is the most difficult challenge to 

mount successfully” because plaintiffs must establish that “under no 

circumstances would the challenged act be valid.”  Hope Clinic for Women, 

Ltd. v. Flores, 2013 IL 112673, ¶ 33.  “The fact that the statute might operate 

unconstitutionally under some conceivable set of circumstances is insufficient” 

to meet that standard, id., and “[s]o long as there exists a situation in which 

the statute could be validly applied, a facial challenge must fail,” People v. 

Rizzo, 2016 IL 118599, ¶ 24.  As detailed below, plaintiffs did not satisfy this 

particularly high standard. 
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II. The foreclosure fee satisfies the Free Access and Due Process 
Clauses because it is reasonably designed to reduce 
foreclosures and their attendant social problems. 

 
Recognizing the strain that residential mortgage foreclosures had placed 

on Illinois’s judicial system and local governments, the General Assembly 

reasonably decided that parties pursuing foreclosures should bear some of the 

costs associated with their actions.  Plaintiffs attempted to use the Free Access 

and Due Process Clauses to avoid responsibility for those costs, but those 

clauses only prevent the legislature from imposing court fees that are wholly 

unrelated to the court system or the payor’s litigation.  By reducing 

foreclosure filings and the social problems caused by homes left abandoned 

during the foreclosure process, the foreclosure fee is reasonably related to 

court operations and maintenance.  This Court should thus reverse the circuit 

court’s grant of summary judgment to plaintiffs on their free access and due 

process claims.  See Zamarron v. Pucinski, 282 Ill. App. 3d 354, 358 (1st Dist. 

1996) (statute that satisfies the Free Access Clause “necessarily satisfie[s]” the 

“broader concept of due process”). 

The Illinois Constitution’s Free Access Clause provides that “[e]very 

person . . . shall obtain justice by law, freely, completely, and promptly.”  Ill. 

Const., art. I, § 12.  But it “‘does not guarantee to the citizen the right to 

litigate without expense,’” Crocker, 99 Ill. 2d at 455 (quoting Ali v. Danaher, 

47 Ill. 2d 231, 236 (1970)), so the General Assembly may impose “reasonable 

fees” on litigants, Sanko v. Carlson, 69 Ill. 2d 246, 250 (1977).  To be 
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reasonable, a fee must “relat[e] to the operation and maintenance of the 

courts,” Crocker, 99 Ill. 2d at 454, but this Court will defer to the legislature’s 

judgment as to “[w]hether the fees are desirable,” People ex rel. Flanagan v. 

McDonough, 24 Ill. 2d 178, 181 (1962).   

Although this Court has not explicitly defined the appropriate level of 

scrutiny for a free access challenge, it should apply the rational basis test for 

several reasons.  First, by merely requiring that fees be reasonable and 

deferring to the legislature’s judgment regarding a fee’s desirability, see 

Crocker, 99 Ill. 2d at 454; Flanagan, 24 Ill. 2d at 181, this Court has strongly 

suggested that the rational basis test is appropriate in this context, see 

Arangold Corp. v. Zehnder, 204 Ill. 2d 142, 147 (2003) (rational basis test asks 

whether State’s interest and means of pursuing that interest are “reasonable,” 

and is “highly deferential”) (internal quotation marks omitted).  Indeed, in 

applying this Court’s free access precedent, the appellate court has uniformly 

applied the rational basis test.  See, e.g., Lipe v. O’Connor, 2014 IL App (3d) 

130345, ¶ 10; Smith-Silk v. Prenzler, 2013 IL App (5th) 120456, ¶ 17; Mellon v. 

Coffelt, 313 Ill. App. 3d 619, 625 (2d Dist. 2000); Zamarron, 282 Ill. App. 3d at 

358.  Second, this Court has applied the rational basis test in analyzing the 

constitutionality of filing fees under the Due Process Clause.  See Crocker, 99 

Ill. 2d at 457.  Because the Free Access Clause merely “qualifies the due 

process standard by imposing the further requirement that court filing fees 

relate to the operation and maintenance of the court system,” Zamarron, 282 
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Ill. App. 3d at 358, that test should apply equally to both clauses.  Finally, the 

rational basis test is the default standard for evaluating the constitutionality 

of any statute unless it impairs a fundamental right or implicates a suspect 

class, see Napleton v. Vill. of Hinsdale, 229 Ill. 2d 296, 307-08 (2008), and 

neither of those limited circumstances is present here.   

The rational basis test “requires only that there be a reasonable 

relationship between the challenged legislation and a conceivable, and perhaps 

unarticulated, governmental interest.”  Cutinello v. Whitley, 161 Ill. 2d 409, 

420 (1994).  The legislature need not “state its rational basis or make 

legislative findings” regarding that relationship.  Id.  Moreover, the question 

under this test is not “[w]hether a statute is wise or whether it is the best 

means to achieve the desired result,” as those “are matters left to the 

legislature, not the courts.”  Arangold Corp., 204 Ill. 2d at 147.  And “[t]he 

judgments made by the legislature in crafting a statute are not subject to 

courtroom fact finding and may be based on rational speculation unsupported 

by evidence or empirical data.”  Id.  Accordingly, this Court should reverse the 

circuit court’s holding that the foreclosure fee violated the Free Access and 

Due Process Clauses if there is any conceivable, reasonable relationship 

between the foreclosure fee and court operations or maintenance. 

That relationship is conceivable and reasonable.  The General Assembly 

imposed the fee to fund the Foreclosure Prevention Program’s counseling 

programs, which had a strong track record of preventing foreclosures.  See 
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C1197.  And by reducing the number of foreclosure actions, the Foreclosure 

Prevention Program is reasonably related to easing Illinois circuit courts’ 

caseloads.  See Rose v. Pucinski, 321 Ill. App. 3d 92, 98 (1st Dist. 2001) (fee 

used to fund arbitration program was reasonably related to court operations 

because it could “eas[e] the backlog of cases in the circuit courts”).   

The Abandoned Property Fund is also reasonably related to reducing 

courts’ caseloads because its grant program could mitigate the many ill effects 

of property abandonment that give rise to litigation.  As emphasized during 

the debates on the Save Our Neighborhoods Act of 2010, see C1123, C1207, 

mass foreclosures increased the number of abandoned and vacant properties 

throughout Illinois.  And the General Assembly could reasonably conclude that 

vacant and abandoned properties lead to a host of social problems, including 

crime, accidents, and even more foreclosures.  See David P. Weber, Taxing 

Zombies:  Killing Zombie Mortgages with Differential Property Taxes, 2017 U. 

of Ill. L. Rev. 1135, 1137 (2017) (explaining that property vacancies resulting 

from foreclosures “are common sources of vandalism, theft, crime, and 

accident” and “erode the tax base of the municipality and decrease the value of 

nearby properties”); Dustin A. Zacks, The Grand Bargain:  Pro-Borrower 

Responses to the Housing Crisis & Implications for Future Lending & 

Homeownership, 57 Loy. L. Rev. 541, 546-49, 555-57 (2012) (examining how 

properties left vacant because of foreclosures increase crime and foreclosure 

rates); Creola Johnson, Fight Blight:  Cities Sue to Hold Lenders Responsible 
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for the Rise in Foreclosures & Abandoned Properties, 2008 Utah L. Rev. 1169, 

1182 (2008) (“Long-term vacancies in a neighborhood lead to higher rates of 

crimes such as drug dealing, prostitution, looting, arson, gang activity, and 

murder.”).  Those social problems in turn burden the court system by 

increasing the number of criminal prosecutions, tort actions, and foreclosure 

proceedings.  By providing funds to maintain and secure vacant properties, the 

General Assembly could have reasonably concluded that the Abandoned 

Property Fund would limit these cascading effects and prevent further 

burdens on the already-strained court system. 

Moreover, although the Abandoned Property Fund’s grants could be 

viewed as providing indirect benefits to the judiciary, this Court has never held 

that the Free Access Clause prohibits the legislature from imposing court fees 

that indirectly benefit the courts.  To the contrary, in Ali, see 47 Ill. 2d at 237, 

this Court upheld a filing fee used to fund county law libraries even though 

“all persons paying the library fee might not actually use the library facilities 

in the particular litigation.”  It was sufficient that the libraries were 

“conducive to a proper and even improved administration of justice.”  Id.  Nor 

was it relevant that the fees went to county boards, id. at 233, rather than the 

judiciary itself, id. at 237.  In other words, the law library fee was reasonably 

related to court operations even though it went to a governmental body 

independent of the judiciary and its benefits — a more informed body of 

litigants — were indirect.   
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The appellate court has followed suit.  For example, it has upheld fees 

used to fund neutral child custody exchange centers maintained and operated 

by county boards.  Lipe, 2014 IL App (3d) 130345, ¶ 15; Smith-Silk, 2013 IL 

App (5th) 120456, ¶¶ 3, 17, 20.  In finding those fees reasonably related to 

court operations, the appellate court emphasized that the legislature could 

have concluded that disputes arising during child custody exchanges would 

cause more litigation and, conversely, neutral sites would reduce such 

disputes.  Lipe, 2014 IL App (3d) 130345, ¶ 15; Smith-Silk, 2013 IL App (5th) 

120456, ¶¶ 17, 20.  Like a neutral site custody exchange center, the Abandoned 

Property Fund was designed to reduce the social frictions caused by 

foreclosures that ultimately burden the judicial system.  That those benefits 

might be construed as indirect or minimal does not render the foreclosure fee 

unconstitutional.  See Flanagan, 24 Ill. 2d at 181 (deferring to legislature’s 

judgment as to “[w]hether . . . fees are desirable”). 

The circuit court overlooked these benefits in striking down the 

foreclosure fee.  Although it recognized that the Foreclosure Prevention 

Program “might benefit the court system,” it held that the program was too 

remote from court operations because it offered counseling “to people who 

don’t even have mortgages.”  C1732.  For starters, the circuit court’s reasoning 

ignored that people who are not currently mortgagors may take out mortgages 

in the future.  Providing them counseling before they purchase a home is still 

reasonably related to the goal of preventing foreclosures because counseling 
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might prevent individuals from taking on a mortgage that, when more fully 

examined, they cannot afford.  See 20 ILCS 3805/7.30(b-5) (2018) (providing 

for “pre-purchase and post-purchase home ownership counseling”). 

And even if providing counseling to potential homeowners was too 

remote from court operations, it was not enough for plaintiffs to show that, in 

some circumstances, counseling would not reach a current mortgagor.  Rather, 

plaintiffs had to show that there were no circumstances in which the 

foreclosure fee was constitutional to prevail on their facial challenge.  See Hope 

Clinic for Women, 2013 IL 112673, ¶ 33 (“The fact that the statute might 

operate unconstitutionally under some conceivable set of circumstances is 

insufficient to render it wholly invalid.”).  By recognizing that the Foreclosure 

Prevention Program “might benefit the court system,” C1732, the circuit court 

effectively recognized that plaintiffs failed in that endeavor. 

The circuit court also applied the incorrect level of scrutiny to the 

Foreclosure Prevention Program.  In holding that program unconstitutional 

because it could potentially benefit someone other than a current mortgagor, 

the circuit court required it to be narrowly tailored to its purpose of helping 

only current homeowners avoid foreclosure.  See People v. Austin, 2019 IL 

123910, ¶ 59 (to survive intermediate scrutiny, statute may not extend further 

“than necessary to further [government] interest”); In re R.C., 195 Ill. 2d 291, 

303 (2001) (to survive strict scrutiny, statute “must use the least restrictive 

means” to achieve its goal).  But as detailed, such heightened scrutiny is 

SUBMITTED - 11419994 - Carson Griffis - 12/9/2020 8:59 AM

126086



23 

 

inappropriate in reviewing the reasonableness of a court fee under the Free 

Access Clause.   

Moreover, the circuit court incorrectly concluded that the Abandoned 

Property Fund was unconstitutional under Crocker, see C1719, C1733, in 

which this Court struck down a fee on dissolution of marriage actions used to 

fund shelters for domestic violence victims, see 99 Ill. 2d at 455.  Crocker 

emphasized that “[d]issolution-of-marriage petitioners should not be required, 

as a condition to their filing, to support a general welfare program that relates 

neither to their litigation nor to the court system.”  Id. (emphasis added).  By 

contrast, addressing property abandonment and its attendant social problems 

directly relates to foreclosure litigation.   

Nor was the circuit court justified in characterizing the Abandoned 

Property Fund as a mere “neighborhood beautification project.”  C1733.  

When that grant program was established, municipalities were spending 

“thousands and thousands of dollars” of taxpayer money to maintain and 

secure properties that were abandoned during the foreclosure process.  C1207.  

The tasks for which grant funds may be used — cutting “neglected” grass and 

weeds, removing “nuisance” bushes and trees, exterminating pests, removing 

debris and graffiti, and closing off, demolishing, or rehabilitating “abandoned 

residential property,” 20 ILCS 3805/7.31(a) (2018) — are directly related to 

combating the blight and severe negative effects caused by property 
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abandonment.  And as explained, remediating those effects reduces litigation 

and strains on the judicial system. 

In short, the circuit court applied incorrect standards in evaluating 

plaintiffs’ free access challenge.  Rather than determining whether there is any 

conceivable, reasonable relationship between the foreclosure fee’s uses and 

court operations or maintenance, the circuit court minimized the fee’s benefits 

and examined it under heightened scrutiny.  Reviewed under the appropriate 

standards, the foreclosure fee readily satisfies the Free Access Clause.   

For the same reasons, the foreclosure fee satisfies the Due Process 

Clause.  Indeed, as the appellate court has held, a statute that satisfies the 

Free Access Clause “necessarily satisfie[s]” the “broader concept of due 

process.”  Zamarron, 282 Ill. App. 3d at 358; accord Gatz v. Brown, 2017 IL 

App (1st) 160579, ¶ 21; Lipe, 2014 IL App (3d) 130345, ¶ 11.  That aside, 

legislation — like the foreclosure fee — that “does not affect a fundamental 

constitutional right” is reviewed under the rational basis test.  See Rizzo, 2016 

IL 118599, ¶ 45; see also Crocker, 99 Ill. 2d at 455 (finding no fundamental 

right to fee-free litigation).  Under that test, the foreclosure fee should be 

upheld if it was “reasonably designed to remedy the particular evil that the 

legislature was targeting” and “[i]f any state of facts can reasonably be 

conceived of to justify” it.  Rizzo, 2016 IL 118599, ¶ 45 (internal quotation 

marks omitted).  As explained, the foreclosure fee was reasonably designed to 

relieve the burdens of foreclosures on the judicial system and municipalities by 
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preventing foreclosures and remediating their negative effects.  The circuit 

court therefore should have rejected plaintiffs’ due process challenge.  

III. The foreclosure fee satisfies the Uniformity and Equal 
Protection Clauses because it reasonably places a portion of 
the costs of residential mortgage foreclosures on the plaintiffs 
who initiate them. 

 
 Because foreclosing plaintiffs initiate the litigation that ultimately leads 

to people losing and abandoning their homes, it was reasonable for the General 

Assembly to require such plaintiffs, rather than all plaintiffs, to share in the 

social costs of their litigation.  In fact, the debates on the fee’s enactment 

emphasized that “plaintiffs who are putting . . . house[s] . . . in foreclosure,” 

rather than the general public, should pay for the Foreclosure Prevention 

Program.  C1206.  The Uniformity and Equal Protection Clauses did not 

preclude the legislature from making this reasonable distinction.  This Court 

should thus reverse the circuit court’s order as to plaintiffs’ uniformity and 

equal protection claims as well. 

The Uniformity Clause provides that, “[i]n any law classifying the 

subjects or objects of non-property taxes or fees, the classes shall be reasonable 

and the subjects and objects within each class shall be taxed uniformly.”  Ill. 

Const., art. IX, § 2.  “To survive scrutiny under the uniformity clause, a 

nonproperty tax classification must (1) be based on a real and substantial 

difference between the people taxed and those not taxed, and (2) bear some 

reasonable relationship to the object of the legislation or to public policy.”  

Arangold Corp., 204 Ill. 2d at 153.  “This is a narrow inquiry, and [this Court] 
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will uphold a taxing classification as long as a set of facts can reasonably be 

conceived that would sustain it.”  Marks v. Vanderventer, 2015 IL 116226, ¶ 19 

(internal quotation marks omitted). 

Although the State must offer a reason for its classification, it “has no 

evidentiary burden and is not required to produce facts in support of its 

justification for the statute.”  Id. at ¶ 23.  “Instead, once the governmental 

entity has offered a reason for its classification, the plaintiff has the burden to 

show that [its] explanation is insufficient as a matter of law or unsupported by 

the facts.”  Id.  And if a tax is constitutional under the Uniformity Clause, it 

also satisfies the Equal Protection Clause.  Id. at ¶ 29.   

 Here, there is a real and substantial difference between plaintiffs who 

file foreclosure actions and those who do not.  As noted, foreclosures place 

significant burdens on society, including “increased crime, decreased property 

values, increased numbers of people willing to walk away from their homes, 

and increased strain on judicial resources.”  Zacks, supra p. 19, at 545.  And 

because foreclosing plaintiffs initiate the litigation that gives rise to these 

problems, it is reasonable for the General Assembly to require them, rather 

than all plaintiffs, to pay a modest portion of the costs of coping with them.  

See N. Ill. Home Builders Ass’n v. Cnty. of Du Page, 165 Ill. 2d 25, 45 (1995) 

(fees on new real estate developments were based on real and substantial 

difference because new developments caused additional traffic while existing 

developments did not).   
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A rational relationship also exists between the fee and the legislature’s 

interests in preventing foreclosures and assisting municipalities in dealing 

with abandoned properties.  The foreclosure fee acts as the “revenue stream” 

supporting the Foreclosure Prevention Program and Abandoned Property 

Fund, C1196, and those programs were designed to reduce foreclosures, see 

C1196-97, and help municipalities recoup the money spent maintaining and 

securing abandoned properties, see C1123, C1207.  There is thus a direct 

relationship between the fee and the State’s interests.   

Ignoring this Court’s admonition to “clearly state . . . the legal basis” for 

striking down a statute, People v. Chairez, 2018 IL 121417, ¶ 11 (internal 

quotation marks omitted), the circuit court offered no meaningful explanation 

for its conclusion that the foreclosure fee violated the Uniformity Clause, 

C1735-36.  Nor did plaintiffs prove that the State’s explanation for its 

classification was “arbitrary or unreasonable.”  Empress Casino Joliet Corp. v. 

Giannoulias, 231 Ill. 2d 62, 73 (2008).  Although they noted that nationwide 

foreclosures had fallen as of 2016 and 2017, see C1382-88, C1535, they offered 

no evidence of foreclosure rates in Illinois, foreclosure cases pending in Illinois 

courts, or the number of Illinois properties left abandoned by foreclosures at 

that time.  And even if they had, the fact that Illinois was experiencing fewer 

foreclosures would suggest that the fee accomplished its goal of reducing 

foreclosure filings, not that it was unrelated to its purpose.  
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Plaintiffs also took issue with the General Assembly’s division of grants 

between Chicago and the rest of the State, see C1027-28, but that geographic 

classification is irrelevant.  In a uniformity challenge, the relevant 

classification is between the taxed and untaxed parties — here, foreclosure 

plaintiffs and other plaintiffs — not between the beneficiaries of government 

funds.  See Arangold Corp., 204 Ill. 2d at 153 (uniformity clause applies to 

distinctions between “people taxed and those not taxed”).  But in any event, 

the legislature could have reasonably found that the division was appropriate 

because of Chicago’s larger population and volume of foreclosures — indeed, 

one legislator noted that the programs could have been even “more generous” 

to Chicago to account for the difference in population.  C1210. 

In response to the burdens that foreclosures place on homeowners, 

Illinois courts, and local governments, the General Assembly reasonably 

imposed a modest fee on foreclosing plaintiffs, requiring them to share in the 

costs of their litigation.  In this action, plaintiffs failed to show that there were 

no circumstances in which that fee could be reasonably related to benefitting 

the court system or serving legitimate state interests.  This Court should thus 

reverse the circuit court’s grant of summary judgment for plaintiffs and direct 

the circuit court to enter judgment for defendants. 
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CONCLUSION 

For these reasons, Intervenor-Defendant-Appellant People of the State 

of Illinois ex rel. Kwame Raoul requests that this Court reverse the circuit 

court’s March 2, 2020 order and remand with instructions to enter summary 

judgment for defendants.  
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09/26/2018 Notice of Filing the Reply of Intervenor-Defendant Clerk 
Brown, To Plaintiffs’ Response to Intervenor’s Cross 
Motion for Summary Judgement C1366-75 

10/02/2018 Reply in Support of Amended Motion for Summary 
Judgement and Objections to Cross Motions for Summary 
Judgement C1376-81 

Exhibit A – MarketWatch Web Article: This one chart 
shows how dramatically foreclosures have fallen, Andrea 
Riquier (July 27, 2016) C1382-84 
Exhibit B – Crain’s Chicago Business Web Article: 
Foreclosures here shrink to pre-crisis levels, Denis Rodkin 
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CERTIFICATE OF FILING AND SERVICE 
 
 I certify that on December 9, 2020, I electronically filed the foregoing 
Brief and Appendix of Intervenor-Defendant-Appellant with the Clerk of the 
Court for the Illinois Supreme Court by using the Odyssey eFileIL system. 
 
 I further certify that the other participants in this appeal, named below, 
are registered Odyssey eFileIL service contacts, and thus will be served via the 
Odyssey eFileIL system. 
 

Daniel Cray, Melissa Dakich, and Laird M. Ozmon (attorneys for 
Plaintiffs-Appellees Reuben D. Walker and M. Steven Diamond)  
dkc@crayhuber.com 
mhd@crayhuber.com   
injury@ozmonlaw.com 
    
Assistant State’s Attorneys Philip Mock and Marie Q. Czech (attorneys 
for Defendant-Appellant Will County Circuit Court Clerk Andrea Lynn 
Chasteen)  
mczech@willcountyillinois.com 
pmock@willcountyillinois.com 
 
Executive Assistant State’s Attorney Paul Castiglione and Assistant 
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