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NATURE OF THE CASE

In April 2009, a Will County jury convicted defendant Sylwester
Gawlak of two counts of predatory criminal sexual assault and one count of
aggravated criminal sexual abuse against his ten-year-old daughter, J.G.
C103-05; see also R355-56, 412-13.1 The Circuit Court of Will County
sentenced him to an aggregate term of fifteen years of imprisonment. C246.

In May 2015, defendant filed a pro se motion for DNA testing pursuant
to 725 ILCS 5/116-3 (2015). C1750-69. At a September 30, 2015 hearing,
attorney Joel Brodsky appeared with defendant and sought leave to enter a
Rule 13(c)(6) limited scope appearance in relation to the motion for DNA
testing. R1504-13. The circuit court denied Brodsky leave to enter such an
appearance, R1511-13, and on November 16, 2015, denied the motion for
DNA testing, R1614; see generally R1590-1614.

On appeal, the Illinois Appellate Court, Third District, vacated the
circuit court’s judgment denying the motion for DNA testing and remanded
for further proceedings, holding that in denying counsel leave to enter a
limited scope appearance, the circuit court had violated defendant’s due
process right to be represented by privately retained counsel. People v.
Gawlak, 2017 IL App (3d) 150861, 99 14-18.

No question is raised on the sufficiency of the pleadings.

1“C__" denotes the common law record, and “R__” denotes the report of
proceedings.
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ISSUES PRESENTED

1. Whether the limited scope appearance that counsel attempted to
enter in defendant’s section 116-3 action failed to comply with Illinois
Supreme Court Rule 13(c)(6).

2. Whether the denial of leave to enter a Rule 13(c)(6) limited scope
appearance is not a violation of the due process right to be heard in court by
privately retained counsel.

3. Whether the circuit court’s denial of leave to enter a Rule

13(c)(6) limited scope appearance was harmless error.

JURISDICTION

Jurisdiction lies under Supreme Court Rules 315, 612(b), 603, and 606.
This Court allowed leave to appeal on March 21, 2018. People v. Gawlak, 95
N.E.3d 495 (I1l. Mar. 21, 2018) (Table).

STATUTE AND RULE INVOLVED

725 ILCS 5/116-3 (2015)

§ 116-3. Motion for fingerprint, Integrated Ballistic Identification System, or
forensic testing not available at trial or guilty plea regarding actual
Innocence.

(a) A defendant may make a motion before the trial court that entered the
judgment of conviction in his or her case for the performance of fingerprint,
Integrated Ballistic Identification System, or forensic DNA testing, including
comparison analysis of genetic marker groupings of the evidence collected by
criminal justice agencies pursuant to the alleged offense, to those of the
defendant, to those of other forensic evidence, and to those maintained under
subsection (f) of Section 5-4-3 of the Unified Code of Corrections, on evidence
that was secured in relation to the trial or guilty plea which resulted in his or
her conviction, and:
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(1) was not subject to the testing which is now requested at the time of
trial; or

(2) although previously subjected to testing, can be subjected to
additional testing utilizing a method that was not scientifically
available at the time of trial that provides a reasonable likelihood of
more probative results. Reasonable notice of the motion shall be served
upon the State.

(b) The defendant must present a prima facie case that:

(1) identity was the issue in the trial or guilty plea which resulted in
his or her conviction; and

(2) the evidence to be tested has been subject to a chain of custody
sufficient to establish that it has not been substituted, tampered with,
replaced, or altered in any material aspect.

(c) The trial court shall allow the testing under reasonable conditions
designed to protect the State’s interests in the integrity of the evidence
and the testing process upon a determination that:

(1) the result of the testing has the scientific potential to produce
new, noncumulative evidence (i) materially relevant to the
defendant’s assertion of actual innocence when the defendant’s
conviction was the result of a trial, even though the results may
not completely exonerate the defendant, or (i1) that would raise
a reasonable probability that the defendant would have been
acquitted if the results of the evidence to be tested had been
available prior to the defendant’s guilty plea and the petitioner
had proceeded to trial instead of pleading guilty, even though
the results may not completely exonerate the defendant; and

(2) the testing requested employs a scientific method generally
accepted within the relevant scientific community.

%* % %

I11. S. Ct. R. 13(c)(6)

(6) Limited Scope Appearance. An attorney may make a limited scope
appearance on behalf of a party in a civil proceeding pursuant to Rule of

Professional Conduct 1.2(c) when the attorney has entered into a written
agreement with that party to provide limited scope representation. The
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attorney shall file a Notice of Limited Scope Appearance, prepared by
utilizing, or substantially adopting the appearance and content of, the form
provided in the Article I Forms Appendix, identifying each aspect of the
proceeding to which the limited scope appearance pertains.

An attorney may file a Notice of Limited Scope Appearance more than once in
a case. An attorney must file a new Notice of Limited Scope Appearance
before any additional aspect of the proceeding in which the attorney intends
to appear. A party shall not be required to pay more than one appearance fee
in a case.

STATEMENT OF FACTS

Defendant was convicted of two counts of predatory criminal sexual
assault and one count of aggravated criminal sexual abuse after a four-day
jury trial in April 2009. C103-05; see generally R339-835. The victim, J.G.,
was defendant’s ten-year-old daughter. R355-56; R363-64; R373; R412-13.

Trial and Conviction

J.G. testified that on the evening of Friday, December 7, 2007,
defendant vaginally penetrated her with his finger, performed oral sex on
her, fondled her buttocks, forced her to fondle his penis, and fondled her chest
while he masturbated. See generally R379-412; R363-64; R373. J.G. lived
primarily with her mother but was sleeping over at defendant’s home on the
evening in question. See R365-66, 373-76. While at defendant’s home, J.G.
generally slept on a couch in a small, door-less room located off of a first floor
hallway, approximately ten feet away from the first-floor living room; the rest
of defendant’s family — including defendant’s wife and four other children —

slept upstairs. See R368-71, 376-78, 381-87.
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J.G. testified that on December 7, 2007, she went to sleep on the couch
in a long-sleeved shirt and underwear but soon awoke to someone rubbing
her buttocks inside of her underwear. R381-91, 393. She turned and saw
defendant touching her while he lay next to her on the couch. R389-91. J.G.
stated that her underwear had been partially pulled down, and despite her
efforts to pull them up, defendant continued to forcibly pull them down.
R393-94. Defendant then began rubbing J.G.’s “private spot” with his finger
and eventually inserted his finger into her vagina. R391-95, 401.

Defendant proceeded to pull J.G.’s underwear down to her ankles, lift
her legs up, and perform oral sex on her. R399-402, 406. He then returned to
rubbing her vagina, before forcing J.G.’s hand open and making her fondle
his penis for several minutes. R402-07. J.G. testified that defendant then
turned J.G. onto her back, sat on top of her — facing her — lifted her shirt,
and fondled her chest while he masturbated. R407-11. It was at this point
that J.G. could see that defendant was completely naked. R408. Defendant
continued masturbating for a while before dismounting and once again
touching J.G.’s vagina. R410-11; see also R427 (J.G. stating that she did not
see defendant ejaculate).

Only after J.G. pleaded with defendant that she “want[ed] to sleep
normally” did defendant cease the assault, telling J.G. “[O]kay, I'll explain

everything to you tomorrow.” R411-12.
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J.G. immediately went to the bathroom to clean herself up, washing
both her hands and genitalia with soap and water. R413-14. The following
morning, she alerted her mother to the assault via text message. R415-17 (“I
told her like a really brief — like, my dad drank a couple beers and then he
wanted to like have sex with me.”); R443; R470-72, 534-36 (testimony of
J.G.’s mother that she received text messages from J.G. that defendant had
tried to have sex with J.G.); see also R374-75, 380, 437-48 (J.G. testifying that
defendant had consumed alcohol on the night of the assault). J.G.’s mother,
Jolanta Martin, called in response to her texts, spoke with defendant’s wife
Dorothy outside defendant’s presence, and was assured that Dorothy would
keep J.G. safe for the remainder of the weekend. R469-73. J.G. slept in her
sisters’ room the following night. R417-20. J.G. then recounted the entire
assault to her mother on Sunday, December 9, 2007, when she returned from
the weekend visit. R473-77, 503-05; see also R422.

A videotaped interview of J.G. by the Kendall County Child Advocacy
Center corroborated J.G.’s trial account of the assault. R725-26; see also
R582-85; R147-48 (admitting J.G.’s interview and text messages pursuant to
725 ILCS 5/115-10); C78-81.

Martin testified that after receiving the text messages from J.G. on
December 8, 2007 and hearing J.G. describe the assault in person on

December 9, 2007, she took J.G. to the police and then to the hospital for an
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examination and sexual assault kit. See R466, 470-77, 503-10, 534-37. She
also gave police J.G.’s shirt and underwear for analysis. R538-39.

Dr. Kevin Benfield examined J.G. in the early morning hours of
December 10, 2007, and performed a sexual assault kit, R447-52, based on
J.G.’s report to him that “her father touched her in her private parts,” R451.
Dr. Benfield found J.G.’s right labia minor to be “slightly reddened,” which
was consistent with the reported digital manipulation of the area by
defendant. R453-54, 460-61, 464; see also R454-55 (noting that passage of
time since alleged assault likely reduced visible indications of trauma
because J.G.’s body had begun to heal). J.G.’s vaginal swabs did not contain
any DNA other than her own; Dr. Benfield stated that he had not expected
the sexual assault kit to produce any DNA to be tested because of the passage
of time between the alleged assault and the examination, because J.G. had
washed herself, urinated, and wiped in that interim period, and because no
penile penetration had been reported. See R455-58, 460, 463.

Similarly, Christopher Webb, a forensic scientist who testified at trial
as an expert in biology and DNA, R560-62, found that neither the vaginal
swabs nor J.G.’s underwear contained any DNA to be tested. R563-68, 572-
73. He agreed with Dr. Benfield that considering the passage of time and
J.G.’s immediate washing of the area, it was unsurprising that no DNA was

present. R567-70. Additionally, J.G.’s shirt was not tested for DNA because
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there were no stains indicating that there was anything to test. R565-66,
572.

Defendant was taken into police custody for questioning on December
14, 2007, R587-92, and multiple police officers attested at trial to the
inculpatory statements that defendant made in police interviews that day.
Detective Mark Revis, accompanied by Deputy Chief Mark Wodka,
interviewed defendant first. R587-92; R693. Detective Revis testified that
defendant admitted to rubbing his daughter’s back and buttocks as she slept
and to “kissing her for over 10 minutes” while dressed in nothing but his
underwear. R598-601. Revis stated that defendant appeared to become
embarrassed over the course of the interview, R598-600, and when ultimately
confronted with J.G.’s accusations, defendant stated that J.G. “was not lying
but that he was too embarrassed to admit that anything had happened” —
that “he couldn’t admit to it” because “[i]t would embarrass himself and [his]
family.” R601; see also R602. Defendant also spoke of treating J.G. “wrong
by treating her like an 18 year old instead of a 10 year old.” R599; see also
R601.

Deputy Chief Wodka corroborated Revis’s account of the interview.
See generally R698-702. Wodka recalled that when asked whether he had
“touch[ed] her and kiss[ed] her and hug[ged] her like a 10-year-old or . . . like
an adult,” defendant responded that he “hugged and kissed her and showed

his affection like he would to an 18-year-old, not to a 10-year-old girl that was
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his daughter.” R700. Wodka also stated that when defendant was asked
about J.G.’s accusations, defendant responded that J.G. “wouldn’t lie about
what she would have told Detective Revis . . . [that] what she would have told
us would have been the truth.” R701.

Detectives Ken Simpson and Melissa Valentine conducted a follow-up
interview that same day. R615-16; R678-79. Defendant did not explicitly
admit any of the details of the assault to them, but he admitted that he was
not wearing any clothes or underwear when he was kissing and hugging J.G.
that evening. R616-18; R681-82. Defendant again admitted to engaging in
behavior that was “improper” and referred to “treat[ing] [J.G.] more like a
wife or a girlfriend as opposed to a child.” R616, 618; see also R683 (“[H]e
said he was treating her more like a wife [or a girlfriend] than his daughter,
and that he was ashamed about the acts that had occurred between the two
[of] them.”).

Defendant did not testify, R732, or present any of his own witnesses,
R730. Instead, he focused on discrediting the State’s witnesses on cross-
examination, calling into question whether the alleged assault took place.
See, e.g., R432-42; R459-63; R526-28, 533-40; R549-50; R570-79; R602-09,
611-13; R620-26; R684-88; R702-04. He then argued in closing that based on
the “lack of physical evidence” (i.e., the lack of DNA evidence to support the

claim that J.G. was sexually assaulted) and the “lack of corroboration” of
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J.G.’s accusations, the State had failed to prove its case beyond a reasonable
doubt. R787; see generally R786-99.

The jury found defendant guilty of two counts of predatory criminal
sexual assault and one count of aggravated criminal sexual abuse. C103-05;
R834. Defendant was sentenced to an aggregate term of fifteen years of
imprisonment. C246; R984.

Motion for DNA Testing Under 725 ILCS 5/116-3 and Other Postconviction
Proceedings

In May 2015, defendant filed a pro se motion for DNA testing pursuant
to 725 ILCS 5/116-3. C1750-69. Defendant sought “certain DNA forensic
testing of hair and clothing evidence” from the victim, C1750, 1752 —
namely, “mitochondrial DNA testing of hair and clothing evidence” that he
claimed was not “subjected to complete DNA testing as of the time of trial,”
C1753, as well as “PCR-STR” and “Y-STR” DNA testing of hair and sexual
assault kit samples, C1754. See generally C1753-55. He argued that identity
was at issue in his case by virtue of the fact that he had maintained his
innocence throughout trial, C1751-52, and that the DNA testing was
materially relevant to a claim of actual innocence because it would
“undermine the credibility of the [S]tate’s theory of the case,” C1752.
Defendant acknowledged that the State’s case had not relied on “irrefutable
physical evidence connecting defendant to the crime or the crime scenes.”
C1755. Yet, he maintained that the requested DNA testing had the potential

to “exclude defendant as having been the source of cell material recovered

10
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from the hair, clothing and rapekit [sic] evidence in [his] case,” C1754, and
“raise significant doubt at any re-trial as to defendant’s involvement with the
sexual assault in this case,” C1756. See also C1761-62 (Webb laboratory
report attached to section 116-3 motion noting removal of “apparent hair,
fibers and debris” from J.G.’s pajama shirt and underwear). The State filed a
response on July 21, 2015. C1839-49.

Defendant proceeded pro se on the section 116-3 motion until
September 30, 2015, when attorney Joel Brodsky accompanied defendant to a
court hearing and requested leave to enter a limited scope appearance in the
section 116-3 proceeding, pursuant to Illinois Supreme Court Rule 13(c)(6).
See generally R1504-13. Brodsky maintained that a Rule 13(c)(6) appearance
was required to limit his representation to the section 116-3 motion for DNA
testing; he would not be representing defendant in two separate collateral
proceedings that defendant was also litigating at that time — a
postconviction petition pursuant to 725 ILCS 5/122-1, et seq., and a petition
for relief from judgment pursuant to 735 ILCS 5/2-1401. R1505 (“[Defendant]
has asked me to help assist him in the motion regarding the DNA testing,
simply that limited issue just regarding . . . the post-conviction motion for
DNA testing.”); id. (“[J]ust to appear on his post-conviction motion for DNA
testing and no other matter.”); R1510 (“All [defendant] is asking me to do is
assist him in this motion regarding the DNA testing and nothing else.”); see

also R1505 (“I am going to be asking for leave to file a limited scope

11
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appearance.”); id. (“[U]nder Supreme Court Rule 13 there is this new way of
appearing called a limited scope appearance.”); R1506, 1510 (counsel
expressly and repeatedly referring court to Rule 13(c)(6)); see generally People
v. Gawlak, 2018 IL App (3d) 160164-U, 99 11-24 (outlining procedural
postures of defendant’s multiple postconviction and section 2-1401 petitions).
Defendant was represented by private counsel, Robert Caplan, who had
entered a general appearance in the section 2-1401 proceeding. C1900;
R1506-07; see also R1489-92; Gawlak, 2018 IL App (3d) 160164-U, 99 17-22.
And in the postconviction action, defendant had been represented by an
assistant public defender, Jason Strzelecki, until June 16, 2015, when he
discharged Strzelecki and elected to proceed pro se. See generally R1401-21;
C1809; see also Gawlak, 2018 IL App (3d) 160164-U, 99 12-14, 20.2

Brodsky gave the circuit court no indication that the scope of his
representation of defendant in the section 116-3 action would be limited to
any specific issue, proceeding, or aspect of a proceeding. He argued only that
the postconviction and section 2-1401 actions were independent of the section
116-3 action, and that a Rule 13(c)(6) limited scope appearance would

establish a “clear line[]” of his “very narrow and defined and succinct”

2'The appellate court below mistakenly described defendant as being
represented in the postconviction action by the Office of the State Appellate
Defender (OSAD) at the time of Brodsky’s request to enter a Rule 13(c)(6)
appearance in the section 116-3 action. Gawlak, 2017 IL App (3d) 150861,
99 4, 14. The record reveals that by September 30, 2015, defendant was
proceeding pro se in the postconviction action.

12
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authority to represent defendant only in the section 116-3 proceeding.
R1510; R1507 (“[TThe DNA motion is under 725 [ILCS] 5/116-3, which is a
separate post-conviction motion by Statute. The post-conviction motion, the
amended post-conviction motion, that [defendant] filed pro se . . . doesn’t
allege in it anything regarding DNA evidence.”).

The circuit court denied Brodsky leave to enter the Rule 13(c)(6)
appearance, stating that it would not “accept another limited appearance on
this case” and that if Brodsky wanted to file an appearance, he was “welcome
to do that on the post-conviction proceeding, period.” R1512; R1511 (“[Y]ou
will either file an appearance on the post-conviction, period, or you will not
file one at all.”); see also R1513 (“When this case comes up, only one [person]
is going to be doing the talking, if it’s not you, Mr. Brodsky, on every issue on
the post-conviction, then it will be [defendant] with the exception of course to
the 2-1401, which I maybe, just maybe mistakenly allowed another attorney
to come in on.”). The court reasoned that permitting Brodsky to appear
would make the case “unwield[y],” as there would be “three different
attorneys arguing parts of a single case” — “Mr. Caplan [on the 2-1401
petition], Mr. Brodsky [on the 116-3 motion], and the defendant who is
representing himself [on the postconviction petition].” R1509-10.

Following the court’s ruling, Brodsky made no further attempt to

appear on behalf of defendant in any capacity. The circuit court denied the

13

SUBMITTED - 1366304 - Criminal Appeals, OAG - 7/3/2018 12:56 PM



123182

motion for DNA testing on November 16, 2015. R1614; see generally R1590-
1614.

Decision on Appeal

On appeal, the Illinois Appellate Court, Third District, vacated the
circuit court’s judgment denying the motion for DNA testing and remanded
for further proceedings, holding that in denying counsel leave to enter the
Rule 13(c)(6) limited scope appearance, the circuit court had violated
defendant’s due process right to be represented in court by privately retained
counsel. Gawlak, 2017 IL App (3d) 150861, 9 14-18. Citing Powell v.
Alabama, 287 U.S. 45, 69 (1932), the appellate court determined that
regardless of whether defendant had a right to appointed counsel (which he
did not), he had a “constitutional due process right to retain private counsel
to represent him on any matter he wishes.” Gawlak, 2017 IL App (3d)
150861, 99 12-13. The court held that denial of Brodsky’s request to enter a
Rule 13(c)(6) limited scope appearance “solely on the DNA motion” violated
that due process right, and “[t]he fact that defendant had other pending
motions in which he was represented by other counsel [wa]s irrelevant.” Id.,
4 14. The appellate court declined to address the State’s harmless error
argument, id., § 15, and “express[ed] no opinion as to the merits or the lack

thereof of defendant’s motion for DNA testing,” id., ¥ 16.
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STANDARDS OF REVIEW

“A ruling on a motion for postconviction [DNA] testing under section
116-3 .. .1s reviewed de novo.” People v. Stoecker, 2014 1L 115756, § 21
(citations omitted). Compliance with a Supreme Court rule is also reviewed
de novo, People v. Lloyd, 338 I11. App. 3d 379, 384 (1st Dist. 2003), as are
1ssues concerning the proper interpretation of a Supreme Court rule, People
v. Henderson, 217 111. 2d 449, 458 (2005).

ARGUMENT

Defendant suffered neither an erroneous denial of leave to enter a Rule
13(c)(6) limited scope appearance nor a violation of Powell v. Alabama’s rule
that a court may not arbitrarily refuse to hear from privately retained
counsel. 287 U.S. at 69. He simply failed to comply with the proper
procedure by which his privately retained counsel might have been heard in
his section 116-3 action.

Brodsky had two options for entering a proper appearance and
representing defendant in his section 116-3 action: (1) he could have entered
a general appearance to represent defendant in the entire section 116-3
action, or (2) if he wished to narrow his responsibilities within the section
116-3 action, he could have complied with Illinois Supreme Court Rule
13(c)(6) by filing a “Notice of Limited Scope Appearance, prepared by
utilizing, or substantially adopting the appearance and content of, the form

provided in the Article I Forms Appendix, identifying each aspect of the
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proceeding to which the limited scope appearance pertains.” Ill. S. Ct. R.
13(c)(6).

Counsel did neither. Instead, he insisted on entering a limited scope
appearance purporting to cover the entire section 116-3 matter (but not the
separate postconviction and section 2-1401 matters), omitting any
explanation or supporting documentation of how the scope of his
representation within the section 116-3 matter would in fact be limited. See
id. Rejection of this non-compliant limited scope appearance for non-
compliance with Rule 13(c)(6)’s specific requirements was not error.

Moreover, in ruling that the rejection of counsel’s non-compliant
limited scope appearance violated due process — and expressly declining to
address the People’s harmless error argument — the appellate court elevated
the limited scope appearance from a mere procedural mechanism to a
constitutional right, the violation of which, it implied, warranted automatic
reversal. But even if the rejection of the limited scope appearance was
erroneous — which it was not — the Supreme Court of the United States has
never found, in Powell or elsewhere, a due process right to be heard in court
by privately retained counsel by way of a limited scope appearance, much less
that an improper denial of leave to enter such an appearance constitutes
structural error. To the contrary, because defendant’s section 116-3 motion
for DNA testing lacked any merit, the perceived rule violation — to the

extent any such violation occurred — should have been deemed harmless.
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This Court should therefore reverse the judgment of the appellate
court and affirm the circuit court’s denial of leave to enter the limited scope
appearance and its subsequent denial of defendant’s section 116-3 motion.
I. Counsel’s Limited Scope Appearance Did Not Comply with

Supreme Court Rule 13(c)(6); Accordingly, This Court Should

Uphold the Circuit Court’s Ruling Denying Leave to Enter It.

Under the plain language of Rule 13(c)(6), a limited scope appearance
permits counsel to define and limit the discrete aspects within a particular
case for which he and his client have agreed he will be responsible. It is
neither necessary nor proper for counsel who wishes to enter an appearance
1n one case but not another to enter a limited scope appearance. The
appellate court’s reasoning below — that “the trial court should have allowed
private counsel’s request to enter a limited scope appearance solely on the
DNA motion” because defendant’s “section 2-1401 motion . . . [and] petition
for postconviction relief . . . are separate and distinct proceedings that have
no bearing on the DNA motion,” Gawlak, 2017 IL App (3d) 150861, q 14 —
demonstrates a fundamental misunderstanding of the nature of a Rule
13(c)(6) limited scope appearance. The appellate court was correct that a
motion for DNA testing pursuant to section 116-3 initiates a stand-alone
cause of action — a “separate proceeding, independent of any claim for post-
conviction or other relief” that results in its own appealable final judgment.

People v. Savory, 197 I11. 2d 203, 210-11 (2001); People v. Kliner, 203 I1l. 2d

402, 407-08 (2002); People v. Permanian, 381 Ill. App. 3d 869, 872-73 (1st
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Dist. 2008); cf. People v. Shum, 207 11l. 2d 47, 66-68 (2003). But the appellate
court was incorrect in its conclusion that a limited scope appearance was
available to an attorney who sought to provide comprehensive representation
to his client in the section 116-3 action rather than limiting his
representation to one or more “aspect[s] of the proceeding.” Ill. S. Ct. R.
13(c)(6).

It does not matter whether Brodsky (a) intended to file a general
appearance in defendant’s section 116-3 matter (to the exclusion of
defendant’s other pending actions) but employed the wrong procedural
vehicle for doing so or, instead, (b) intended to limit the scope of his
representation within the section 116-3 matter but ignored Rule 13(c)(6)’s
requirements, as denial of leave to enter a Rule 13(c)(6) limited scope
appearance was proper either way.?

By its plain language, Rule 13(c)(6) permits an attorney to enter a

“limited scope appearance on behalf of a party in a civil proceeding pursuant

3'To be sure, the circuit court’s reasoning for rejecting Brodsky’s limited scope
appearance — that the motion for DNA testing was somehow intertwined
with defendant’s postconviction petition such that Brodsky was required to
either enter a general appearance on the postconviction petition or not at all,
see R1509-13 — reflects a misunderstanding of both the nature of a motion
for DNA testing as an independent proceeding and the availability of a
limited scope appearance pursuant to Rule 13. However, this Court “may
affirm on any basis supported by the record” and is not constrained by the
circuit court’s reasoning. People v. Durr, 215 I11. 2d 283, 296 (2005)
(collecting cases). As described below, the record here demonstrates that
counsel did not comply with Rule 13(c)(6), and this Court may therefore
affirm the circuit court’s denial of leave to enter the limited scope appearance
on that basis.
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to Rule of Professional Conduct 1.2(c) when the attorney has entered into a
written agreement with that party to provide limited scope representation.”
I11. S. Ct. R. 13(c)(6); see also I11. S. Ct. R. of Prof. Conduct 1.2(c) (2015)
(permitting lawyer to “limit the scope of the representation if the limitation is
reasonable under the circumstances and the client gives informed consent”).
The rule mandates that the attorney “shall file a Notice of Limited Scope
Appearance, prepared by utilizing, or substantially adopting the appearance
and content of, the form provided in the Article I Forms Appendix,” which
“tdentif[ies] each aspect of the proceeding to which the limited scope
appearance pertains.” Ill. S. Ct. R. 13(c)(6) (emphasis added). The form —
entitled “Form for Limited Scope Appearance in Civil Action” — includes
fields for (1) a case caption identifying the cause of action to which the
limited scope appearance applies, (2) the attorney and party to attest that
they “have entered into a written agreement . . . providing that the attorney
will provide limited scope representation to the Party,” and (3) the attorney
to identify the precise “matter(s)” (such as particular court dates, trial dates,
continuances, or depositions) that the appearance 1s limited to, as well as the
“discrete issues within each proceeding covered by [the] appearance.” Ill. S.
Ct. Art. I Forms App’x, R. 13. Both the attorney and the party must sign the
form. Id.

Here, the plain language of Rule 13(c)(6) and its corresponding Article

I Appendix form — which is incorporated by reference — clearly and
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unambiguously demonstrate the purpose of a limited scope appearance: to
stipulate what an attorney’s responsibilities will be within a civil case, not to
Initiate an attorney’s representation in one civil case as opposed to others
(which is the purpose of a general appearance). See People v. Dominguez,
2012 1L 111336, § 16 (citation omitted) (“The rules of statutory interpretation
are applied with equal force to supreme court rules.”).

The June 14, 2013 Committee Comments to Rule 13 add that “[a]n
attorney making a limited scope appearance in a civil proceeding must first
enter into a written agreement with the party disclosing the limited nature of
the representation.” Ill. S. Ct. R. 13, Comm. Comments (emphasis added); see
also In re Estate of Burd, 354 11l. App. 3d 434, 437 (2d Dist. 2004)
(“Committee comments to supreme court rules are not binding but they may
be used to determine the application of a rule . . . [or to] interpret[] an
ambiguous rule.”); Wright v. Desate, Inc., 292 I11. App. 3d 952, 954 (3d Dist.
1997) (same). “The limited appearance is then effected by using the form
Notice of Limited Scope Appearance appended to this Rule,” the purpose of
which is to “promote[] consistency in the filing of limited scope appearances,
make][] the notices easily recognizable to judges and court personnel, and
help[] ensure that the scope of the representation is identified with
specificity.” Ill. S. Ct. R. 13, Comm. Comments (emphasis added). Thus, the

limited scope appearance allows an attorney to define the “aspects of the
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case” the attorney will be responsible for, such as “specified court
proceedings, depositions, or settlement negotiations.” Id.

Brodsky failed to comply with these plainly delineated procedures. He
neither presented nor filed a Notice of Limited Scope Appearance “identifying
each aspect of the proceeding to which the limited scope appearance
pertain[ed],” despite the rule’s plain requirement that he do so. Ill. S. Ct. R.
13(c)(6) (“The attorney shall file a Notice of Limited Scope Appearance . . .”);
Dominguez, 2012 1L 111336, § 17 (“use of the word ‘shall” in a rule “means
that it is mandatory”). He did not represent that he and defendant had
entered into a “written agreement . . . to provide limited scope
representation,” much less attest to such an agreement in the required
Notice. Ill. S. Ct. R. 13(c)(6); I11. S. Ct. Art. I Forms App’x, R. 13; see also 1Ill.
S. Ct. R. 13, Comm. Comments. And at no point in his brief court appearance
on September 30, 2015, did counsel articulate how the scope of his
representation of defendant within the section 116-3 action would be limited.
See generally R1504-13. Counsel simply repeated that he sought to file a
Rule 13(c)(6) appearance covering the entire section 116-3 action. See, e.g.,
R1505 (“[Defendant] has asked me to help assist him in the motion regarding
the DNA testing, simply that limited issue just regarding . . . the post-
conviction motion for DNA testing.”); id. (“[J]ust to appear on his post-
conviction motion for DNA testing and no other matter.”); R1510 (“All

[defendant] is asking me to do is assist him in this motion regarding the DNA
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testing and nothing else.”); see also R1505 (“I am going to be asking for leave
to file a limited scope appearance.”); id. (“[U]nder Supreme Court Rule 13
there is this new way of appearing called a limited scope appearance.”);
R1506, 1510 (counsel expressly referring court to Rule 13(c)(6)).

But by its plain language, there is no such thing as a Rule 13(c)(6)
limited scope appearance that extends to an entire case. If Brodsky intended
to represent defendant through the section 116-3 proceeding, he should have
sought to enter a general appearance in the section 116-3 action.* And if he
intended to narrow the parameters of his appearance and representation
within the section 116-3 matter, he was required to do so in accordance with
Rule 13(c)(6). Counsel did neither, despite his understanding that
defendant’s motion for DNA testing was an independent cause of action. See
R1507-08. Accordingly, the court properly denied Brodsky leave to enter a
limited scope appearance.

To be clear, the People do not dispute that a Rule 13(c)(6) limited scope
appearance may be available to a defendant pursuing a civil section 116-3

action.? However, if Brodsky wished to do so, it was incumbent upon him to

4 Indeed, this is precisely how attorney Caplan entered his appearance in
defendant’s separate section 2-1401 action. See C1900.

5 The People argued otherwise below but, upon further research and
consideration, concur that section 116-3 is civil in nature, as it is akin to a
section 122-1 or section 2-1401 petition. Accordingly, the People do not
challenge Rule 13(c)(6)’s applicability to section 116-3 proceedings generally
— only defendant’s compliance with Rule 13(c)(6) on the facts of this case.
Although this argument was not raised below, an “appellee in [the appellate]
court [that] brings the case [to this Court] for further review . . . may raise
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adhere to the requirements of Rule 13(c)(6). Roth v. Ill. Farmers Ins. Co., 202
I11. 2d 490, 494-95 (2002). Supreme Court rules “are not aspirational. They
are not suggestions. They have the force of law, and the presumption must
be that they will be obeyed and enforced as written.” Bright v. Dicke, 166 Il1.
2d 204, 210 (1995); People v. Houston, 226 I11. 2d 135, 152 (2007). “Attorneys
are not free to ignore [this Court’s] rules.” Applebaum v. Rush Univ. Med.
Ctr., 231 I11. 2d 429, 447 (2008); see also 111. S. Ct. R. 13, Comm. Comments
(“[N]Jothing in the Rule restricts the ability of a court to manage the cases
before it, including taking appropriate action in response to client or lawyer
abuse of the limited scope representation procedures.”). In fact, “strict
compliance with supreme court rules is generally required.” Vill. of Lake
Villa v. Stokovich, 211 11l. 2d 106, 116 (2004); see also id. at 119 (party’s
“failure to strictly comply with the rule may result in waiver”); People v.
Foster, 171 1I11. 2d 469, 471-74 (1996) (requiring strict compliance with Rule
604(d)’s written-motion requirement before appealing sentencing on guilty
plea); but see Dominguez, 2012 1L 111336, ¥ 22 (requiring only substantial
compliance with Rules 605(b) and (c)). And although no Illinois court has
addressed whether Rule 13(c)(6) requires strict or substantial compliance,
counsel here did not comply with Rule 13(c)(6) at all, obviating any need for

this Court to resolve that question here.

any questions properly presented by the record to sustain the judgment of the
trial court, even though those questions were not raised or argued in the
Appellate Court.” In re R.L.S., 218 111. 2d 428, 437 (2006) (quotation omitted).
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Simply put, Brodsky’s proposed limited scope appearance was either
an improper vehicle by which to represent defendant in his entire section
116-3 action, or it was a proper vehicle that failed to conform to the
requirements of the rule. Either way, the circuit court’s ruling should be
affirmed.

I1. There Is No Constitutional Right to a Limited Scope
Appearance, and Counsel’s Failure to Either Enter a General
Appearance in the Section 116-3 Action or a Valid Rule 13(c)(6)
Limited Scope Appearance on Defendant’s Behalf Did Not
Violate Due Process.

The appellate court also erred in finding that a “denial of private
counsel’s request to enter a limited scope appearance . . . violate[s]
defendant’s due process rights.” Gawlak, 2017 IL App (3d) 150861, 9§ 14. The
right of a party to have his counsel enter a limited scope appearance cannot
be equated with the broader due process right to be represented in court by
privately retained counsel. Indeed, it is not a right of constitutional
magnitude at all.

Article VI, § 16 of the Illinois Constitution vests this Court with
“general administrative and supervisory authority over all courts,” including
the power to “promulgate procedural rules to facilitate the judiciary in the
discharge of its constitutional duties.” People v. Peterson, 2017 IL 120331,

9 29 (quotations omitted). This Court has long recognized its own “inherent

<«

power to make rules governing the practice in inferior courts,” “make suitable

rules consistent with constitutional safeguards,” and impose rules that
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regulate the manner in which such constitutional safeguards are afforded.
People v. Lobb, 17 111. 2d 287, 299, 302 (1959) (“There is nothing in the
constitutional guarantee of the right to a trial by jury which prevents
reasonable regulation of the manner in which jurors shall be selected.”).

Yet it is well established that not all rights established by Supreme
Court Rule amount to constitutional rights — even where the rule is
motivated by, or relates in some way to, a constitutional right. See, e.g.,
People v. Thompson, 238 I1l. 2d 598, 609, 614-15 (2010) (although Rule 431(b)
“was intended to help ensure a fair and impartial jury,” violation of Rule
431(b) “does not implicate a fundamental right or constitutional protection,
but only involves a violation of this court’s rules”); People v. Glasper, 234 I11.
2d 173, 193, 196-97 (2009) (same). Rather, this Court may confer by rule a
right beyond that which is afforded under the Constitution, without that
right itself becoming one of constitutional magnitude. See, e.g., Rivera v.
Illinois, 556 U.S. 148, 157-58 (2009) (Illinois’s provision of peremptory
challenges under Rule 434(d) conferred benefit beyond minimum
constitutional requirement of fair jury selection; violation of rule was mere
error of state law, not violation of that constitutional right). Only where the
rule-based right is “indispensable” to the enjoyment of a constitutional right
does a violation of the rule establish the violation of a constitutional right.
Thompson, 238 I11. 2d at 609, 614-15 (rule-based right to voir dire questions

in criminal cases under Rule 431(b), though intended to promote
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constitutional right to fair and impartial jury, was not “indispensable” to fair
trial and thus, was not itself a constitutional right); Glasper, 234 I11. 2d at
196-97 (same); see also People v. Rivera, 227 111. 2d 1, 16-17 (2007); c¢f. People
v. McGhee, 2012 IL App (1st) 093404, 49 23-26 (common law procedural right
to poll jury upon request, though related to constitutional right to unanimous
verdict, not indispensable to such constitutional right).

There 1s no question that under Powell v. Alabama, 287 U.S. 45, 69
(1932), “[i]f in any case, civil or criminal, a state or federal court were
arbitrarily to refuse to hear a party by counsel, employed by and appearing
for him, it reasonably may not be doubted that such a refusal would be a
denial of a hearing, and, therefore, of due process in the constitutional sense.”
See also Guajardo-Palma v. Martinson, 622 F.3d 801, 803 (7th Cir. 2010)
(“[1]f the prisoner hires a lawyer — or a lawyer is willing to work for the
prisoner for free — the judge may not refuse to accept filings from the
lawyer.”). However, Rule 13(c)(6) is not dispositive of whether an attorney
may appear in court at all on behalf of a client — only if and how an attorney
may make a specialized appearance. Powell and its progeny say nothing of a
right to be represented by privately retained counsel in any particular,

specialized fashion, such as by a limited scope appearance.®

6 In fact, if they did, Rule 13(c)(6) itself would be unconstitutional, as it
permits only civil litigants’ attorneys to enter limited scope appearances.
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Nor is a Rule 13(c)(6) limited scope appearance indispensable to a
party’s right or ability to have his attorney heard in court, as it is merely one
particular vehicle by which an attorney with limited involvement in a cause
of action may prefer to appear. Thus, even though Rule 13 relates to the
manner in which a privately retained attorney may seek to be heard on
behalf of his client in court — conferring a means of entering a limited scope
appearance under specific circumstances — it does not follow that the ability
to enter a Rule 13(c)(6) limited scope appearance is itself a constitutional
right. Rivera, 556 U.S. at 157-58; Thompson, 238 I1l. 2d at 609, 614-15. Nor
1s it the case that in regulating the procedures by which appearances —
limited or general — are made, Rule 13 somehow impinges upon the
constitutional right to be represented in court by one’s privately retained
attorney. Lobb, 17 Il1l. 2d at 299, 302. As noted, defendant had several
means available to him to notify the circuit court that Brodsky would
represent him in all or part of the section 116-3 action.

The unavailability of a general appearance, by contrast, may call into
question whether an attorney has been impermissibly prevented from
appearing at all. That is, where an attorney’s general appearance is
arbitrarily refused, despite complying with all of the court’s rules regulating
the procedures by which general appearances are permitted, the precepts of
Powell may have been violated. Indeed, under Illinois law, the court’s leave

1s not even typically required for an attorney to enter a general appearance,
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and such appearance should be accepted unless the trial court, in its
discretion, has determined that the attorney’s appearance will unduly
prejudice the other party or interfere with the administration of justice. Cf.
Sullivan v. Eichmann, 213 I11. 2d 82, 90-91 (2004) (citations omitted)
(addressing court’s discretion to deny substitution of counsel); but see In re
Marriage of Milovich, 105 I11. App. 3d 596, 614-16 (1st Dist. 1982) (trial court
did not abuse discretion in denying respondent’s mid-trial addition of
multiple attorneys, where “disruption of the proceedings would inhere from
the very logistics involved in such ‘multiple’ representation”). But even an
arbitrary refusal to accept a limited scope appearance, though it may offend
Rule 13(c)(6), does not preclude an attorney from representing his client and
cannot, by itself, violate Powell.

In this case, because a general appearance in the section 116-3 action
was never properly attempted — let alone arbitrarily refused — the circuit
court cannot be said to have violated due process. Defendant simply failed to
avail himself of his constitutional right to retained counsel under Powell in
accordance with this Court’s procedural rules. See, e.g., People v. Nordstrom,
37 I1l. 2d 270, 273 (1967) (failure to timely appeal judgment in accordance
with applicable procedural rules not violation of constitutional right to direct

appeal).”

7 Even if there were some constitutional dimension to limited scope
appearances under Powell, it would not be arbitrary to deny leave to enter a
limited scope appearance for failure to comply with the requirements
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The appellate court’s holding that defendant’s due process rights were
violated by an arbitrary denial of leave to enter a limited scope appearance
was therefore erroneous.

III. Should This Court Determine that a Violation of Rule 13(c)(6)
Occurred But Did Not Violate Defendant’s Due Process Right
to Counsel, Any Such Error Was Harmless Because Defendant’s
Section 116-3 Motion Was Meritless.

Because the appellate court viewed the purported Rule 13(c)(6)
violation as a deprivation of the right to counsel in violation of Powell, it
wrongly refused to address the State’s harmless error argument. See
Gawlak, 2017 IL App (3d) 150861, 9 15. But whereas the total deprivation of
trial counsel constitutes a recognized structural error, People v. Shaw, 186 Ill.
2d 301, 344-45 (1998), the deprivation of a limited scope appearance resulting
from counsel’s non-compliance with the procedural mechanism by which
counsel may enter such specialized appearance does not, and the appellate

court should have reviewed the alleged error for harmlessness. Thompson,

238 I1l. 2d at 609 (“A violation of a supreme court rule does not require

promulgated by Rule 13(c)(6). That a court may not “arbitrarily” refuse to
hear from a party’s hired lawyer necessarily implies that a non-arbitrary
refusal to hear from a party’s hired attorney would not violate due process.
Disqualification of counsel based on a conflict of interest, for example, would
not be arbitrary and therefore, would not violate due process under Powell.
Cf. Burnette v. Terrell, 232 111. 2d 522, 534 (2009) (summarizing grounds on
which court may remove appointed defense counsel without violating Sixth
Amendment right to counsel). Likewise, rejection of an attorney’s
appearance for failure to comply with this Court’s rules governing
appearances is not arbitrary; it derives from this Court’s inherent power to
regulate the procedures of the circuit courts. Peterson, 2017 IL 120331,  29;
Lobb, 17 111. 2d at 299, 302.
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reversal in every instance.”); Glasper, 234 I11. 2d at 193 (collecting cases);
People v. Davis, 233 111. 2d 244, 273 (2009) (even “most constitutional errors
are subject to harmless-error analysis”); People v. Patterson, 217 I11. 2d 407,
423-24 (2005) (collecting cases); People v. Daniels, 172 111. 2d 154, 165 (1996)
(expressing reluctance to hold that per se reversal is required for violation of
right conferred only by Supreme Court rule). An error in a postconviction
civil action, such as the section 116-3 proceeding here, is harmless where the
underlying motion lacked merit. Cf. People v. Addison, 371 Ill. App. 3d 941,
945-46 (1st Dist. 2007) (errors in section 2-1401 and postconviction
proceedings harmless where underlying petitions were meritless); People v.
Malloy, 374 111. App. 3d 820, 824 (3d Dist. 2007) (same). Here, where (1)
1dentity was not a central issue at trial, (2) DNA played no significant role in
defendant’s conviction, and (3) the requested DNA testing could not
significantly advance a claim of actual innocence, any purported violation of
defendant’s Rule 13(c)(6) right in his section 116-3 action should be deemed
harmless.

To succeed on a section 116-3 motion for DNA testing, a defendant
must first make a prima facie showing that “(1) identity was the issue in the
trial . . . which resulted in his or her conviction; and (2) the evidence to be
tested has been subject to a chain of custody sufficient to establish that it has
not been substituted, tampered with, replaced, or altered in any material

aspect.” 725 ILCS 5/116-3(b)(1)-(2). “The trial court shall allow the testing
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... upon a determination that[] (1) the result of the testing has the scientific
potential to produce new, noncumulative evidence (i) materially relevant to
the defendant’s assertion of actual innocence when the defendant’s conviction
was the result of a trial, even though the results may not completely
exonerate the defendant . . . and (2) the testing requested employs a scientific
method generally accepted within the relevant scientific community.” 725
ILCS 5/116-3(c)(1)-(2).

Because defendant’s section 116-3 motion could not satisfy these
statutory requirements, regardless of any purported Rule 13(c)(6) violation,
any error was harmless.

A. Identity was not a central issue at defendant’s trial.

At trial, defendant challenged only whether the alleged sexual acts
against J.G. occurred, not whether he was the perpetrator of those acts. See,
e.g., R432-42; R459-63; R526-28, 533-40; R549-50; R570-79; R602-09, 611-13;
R620-26; R684-88; R702-04; R786-99. Defendant nevertheless has argued
that he automatically satisfied section 116-3’s requirement that “identity was
the issue in the trial” by maintaining his innocence at trial. Compare C1751-
52, with 725 ILCS 5/116-3(b)(1). This interpretation of subsection 116-3(b)(1)
defies the plain and ordinary meaning of the statute.

“The cardinal principle of statutory construction is to ascertain and
give effect to the intention of the legislature,” the “language used by the

legislature [being] the best indicator of legislative intent.” People v. Savory,
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197 I11. 2d 203, 212-13 (2001) (citations omitted). Statutory language is to be
given its “plain and ordinary meaning,” id. at 213, and “every clause of a
statute must be given a reasonable meaning, if possible, and should not be
rendered meaningless or superfluous,” People v. Stoecker, 2014 IL 115756,

9 25 (citation omitted).

Here, the plain and ordinary meaning of “identity” is unambiguous. It
is “the condition of being the same with something described, claimed, or
asserted or of possessing a character claimed.” Webster’s Third New
International Dictionary Unabridged 1123. Therefore, in the context of a
section 116-3 motion for DNA testing, “identity” means that the trial
concerned whether the defendant was the individual who committed the
criminal acts described, claimed, or asserted — not whether those criminal
acts occurred at all.

If the legislature intended to expand DNA testing to any individual
who simply challenged the veracity of allegations against him or claimed that
the alleged crime never occurred at all, it would have done so explicitly, by
using language that reflected such a broad intent. Instead, the legislature
explicitly narrowed DNA testing to cases concerning “identity” —i.e., a
dispute about who perpetrated the alleged acts. Cf. People v. Urioste, 316 Ill.
App. 3d 307, 313-14 (5th Dist. 2000) (“When the legislature required a
showing that identity was the issue at the trial . . . [it] limit[ed] the remedy

[of DNA testing] to those cases where 1dentity was truly at issue . . . [and]
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exclude[d] from the statute’s reach those defendants whose cases turned upon
questions other than the question of who committed the acts charged.”).

In defendant’s case, there was no dispute that defendant was with J.G.
on the first-floor couch in defendant’s home on the evening of December 7,
2007. He simply contended that there was no sexual assault. Identity was
not, therefore, the issue, and DNA testing is unavailable under section 116-3.

B. The requested DNA testing is not materially relevant to
defendant’s assertion of actual innocence.

Identity aside, any error was harmless for the additional and
independent reason that the requested DNA testing would not significantly
advance any claim of defendant’s actual innocence.

As described, postconviction DNA testing is not warranted unless it is,
inter alia, “materially relevant to the defendant’s assertion of actual
innocence.” 725 ILCS 5/116-3(c)(1). Materially relevant evidence is “evidence
which tends to significantly advance that claim” of actual innocence. Savory,
197 11l. 2d at 213 (emphasis added). Whether evidence is materially relevant,
however, necessarily “requires a consideration of the evidence introduced at
trial, as well as an assessment of the evidence defendant is seeking to test.”
Id. at 214. Importantly, where DNA evidence did not play a significant role
in the case against a defendant, it is not materially relevant. See id. at 214-
15; see also People v. Bailey, 386 Ill. App. 3d 68, 76-77 (1st Dist. 2008); People

v. Gecht, 386 111. App. 3d 578, 582-84 (1st Dist. 2008).
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In this case, DNA played no role at all in defendant’s conviction. Both
of the State’s experts testified that no DNA was found in J.G.’s vaginal
swabs, underwear, or pajama shirt (other than J.G.’s). See R455-58, 460, 463,
563-68, 572-73. Instead, defendant’s conviction was founded on (1) J.G.’s
detailed and consistent testimony that defendant woke her up in the middle
of the night, fondled her buttocks, vaginally penetrated her with his finger,
performed oral sex on her, forced her to fondle his penis, and fondled her
chest while he masturbated, see generally R379-412; R363-64; R373; (2) J.G.’s
videotaped Child Advocacy Center interview corroborating her trial
testimony, R725-26; (3) testimony that J.G. sent text messages to her mother
the day after the assault stating that her father had tried to have sex with
her, R415-17, 443, 470-72, 534-36, and later told her mother in person exactly
what had happened, R422, 473-77, 503-05; (4) Dr. Benfield’s testimony that
J.G.’s physical examination revealed a reddened right labia minor consistent
with the reported digital manipulation by defendant, R453-55, 460-61, 464;
(5) the consistent testimony of four interrogating officers that defendant had
admitted to lying naked next to J.G. on the night in question, admaitted to
rubbing J.G.’s buttocks, described his interactions with J.G. as “improper”
and referred to his treatment of J.G. as more appropriate for an adult woman
who was his wife or girlfriend than for a child who was his daughter, R598-
601, 616-18, 681-683, 700; and (6) testimony from Detective Revis and

Deputy Chief Wodka that upon being confronted with J.G.’s accusations,
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defendant stated that J.G. was telling the truth, but he was too embarrassed
to admit what he had done, R601-02, 701.

Indeed, defendant’s defense was predicated on the absence of DNA
evidence that could corroborate J.G.’s accusations, see, e.g., R786-99, and he
readily acknowledged in his section 116-3 motion that his conviction was not
predicated on any physical evidence, C1755. Thus, it cannot be argued that
DNA evidence played a significant role in defendant’s conviction, and the
requested testing is not “materially relevant” as defined by section 116-3.

Nor would the evidence that defendant seeks to test — hair collected
from J.G.’s shirt and underwear — significantly advance a claim of actual
innocence. Unlike semen or saliva (neither of which was found in defendant’s
case, R563-68), hair, by itself, is not necessarily indicative of a sexual
encounter and has little probative value in this sexual assault case. Indeed,
it would be unsurprising to find hair matching defendant’s on clothing that
J.G. wore and slept in at defendant’s home. Likewise, it would be
unsurprising to find that J.G.’s clothing had picked up hair from some wholly
unrelated source in the days before the clothing evidence was turned over to
the police. In neither instance would defendant’s actual innocence be any
more or less likely, much less “significantly advanced.” And as for the PCR-
STR and Y-STR testing requested on the samples from J.G.’s sexual assault
kit, no such DNA testing can be done where no DNA evidence was found in

the first place. See R455-58, 460, 463; R563-68, 572-73.
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For these reasons, this Court should find that because defendant’s
section 116-3 motion was meritless, any purported Rule 13(c)(6) violation was
harmless.

CONCLUSION

This Court should reverse the appellate court’s judgment and affirm
the circuit court’s denial of leave to enter a Rule 13(c)(6) limited scope
appearance, as well as its denial of defendant’s section 116-3 motion for DNA

testing.
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Pro Se Motions for Appointment of Standby Counsel and

Substitution of Judge for Cause (9/16/13) ......cccevvvverriiiiieeeeeeeeeeeeeeeenn. (C884-938
Order (9718/18) weeeeiieieei et et C939
Notice of Issuance of Mandate (10/3/13) ....ccovuueeiiiiiiiieiiiiiiieeeeeeeeee e C940
Order Reversing Summary Dismissal of Postconviction Petition

(B/L6/18) et e C941-45
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Letter (10/11718) iiiiiiiiiiiiiiiieiee e e C946
Letter (10/26/13) cccuiiiiiiiiiiiiiiiiiieie e e €947
Letter (11/5/18) ceuiiiiiiiieeee ettt ettt e e e et e e e e ee e e e C948
Letter (10/20718) ccuiiiiiiiiiiiiieiiieeeieeeee e e C949
Criminal Docket Summary Order (12/2/13)........ccovvvuviiieiieeeeeeeieiieiiieeeeeennn, C950
Pro Se Supplemental Postconviction Petition (12/20/13) ......cccceeeeeeenenns C951-77
Letter (12/27T/18) cccuiiiiiiiiiiiiiiiie e C978-79
Pro Se Motion for Bar Association Attorney (3/26/14)...........cccceeeeennenn... C980-90
SUMMONS (T/18/14) e e e e e eeaas C991-93
Pro Se Motion for Relief from Void Order (7/30/14)......ccccveeeevvvennnnn.n. C994-1000

Volume 5 of 11:

Pro Se Motion for Relief from Void Order (cont’d) (7/30/14) ................ C1001-90
SUMMONS (8/13/14) e e C1091-92
SUMMONS (T/18/T4) e C1093-94
Motion to Dismiss Section 2-1401 Petition (8/6/14).........cccceevvvennnn.... C1095-1101
Letter (8/19/14) ..ceeiiiiiieeeee e e C1102
Pro Se Notice of Appeal and Motion to Not Appoint Appellate

Defender (9/19/14) c...uueii i C1103
Court Order Granting Motion to Dismiss Section 2-1401

Petition (9/19/14) oo C1104
Notice of APPeal (9/23/14) c..uuuuniiieiee e e C1105
Order for Free Transcript (9/23/14) ... C1106
Clerk’s Notification to Court Reporters (9/23/14) .....coeevvvviveeeieiiiinnnnnnns C1107-09
Letter from Appellate Clerk to Circuit Clerk (10/3/14) .....cceeevvvvvennnnnnns C1110-11
Court Docket — Will County Circuit Clerk (undated)................ouuueen.... C1112-46
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PLACIEA ..coeviieeeeeee e e e C1147
Pro Se Motion for Relief from Void Order (7/30/14)....ccccccouveeeeeennnnn. C1148-1242
Court Docket — Will County Circuit Clerk (10/13/15)........ccccevvvvvvnnnn.... C1243-50

Volume 6 of 11:

Court Docket — Will County Circuit Clerk (cont’d) (10/13/15) ............. C1251-86
Clerk’s Certification of Trial Court Record (10/31/14)........cuuuuee........ C1289 [sic]
Placita (9/19714)..cccooiiiiiiiiieee e e s C1287
Pro Se Petition for Relief from Judgment (10/18/10)............evvuuen.... C1288-1300
Pro Se Amended Petition for Relief from Judgment (3/15/11)............. C1301-19
Pro Se Postconviction Petition (8/1/11) ccccooeivvueiiiiiiiieeiiiiieeeeeeeeenne, C1320-1465

Pro Se Motion for Appointment of Counsel Other than the
Appellate Public Defender (1/3/12) ......ccooovvviiiiieeeeeeeeeeiieeeeiiccieee e, C1466-69

Pages from Pro Se Motion to Disqualify Appellate Counsel and
to Reinstate Appeal (4/25/13)....cccuuueiiiiiiiieiiiieeeeeeeeeeeeeeeeeee e C1470-1500

Volume 7 of 11:

Pages from Pro Se Motion to Disqualify Appellate Counsel and

to Reinstate Appeal (cont’d) (4/25/13)....uuuiiieiniiiiiiiiiieeeiiiiiieeeeeeeens C1501-1620
Pro Se Motion for Bar Association Attorney (3/26/14)................uuue..... C1621-31
SUMMONS (T/18/T4) oo C1632-34
Letter (T/30714) .eueiiiiieiiiee e ettt C1635
Court Docket — Will County Circuit Clerk (undated).................ouuee..... C1636-82
Clerk’s Certification of Trial Record (10/31/14) ...ccovvveeeeeiiiiiieeeieiiieeeeene, C1683
Letter (9/24714) .ceeiiiiiieeee e s C1684
Appellant Signature Sheet (11/24/14) ......oovvvuiieeeeeeeeeeieeeeeicieeeeeee e, C1685-86
Appellant Signature Sheet (12/8/14) .......oovvvvueeeeeeeeeeieeeeeeeeicieeeeee e, C1687-88
Letter (2/23/15) ..ceiiiiieiiiee e C1689
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Appellate Order (2/25/15) ..o C1690
Pro Se Petition for Relief from Void Order Pursuant to 735 ILCS

BI2-T40T (B/6/15) cueeeeeeiieiiieeeeieee et C1691-1744
Letter (5/8/15) ...uiiiiiiiiiiiiiiiieee e e C1745-46
Letter (5/8/15) .uuiiiiiiiiiieeiieee e C1747

Proof/Certificate of Service for Pro Se Petition for Relief from Void
Order Pursuant to 735 ILCS 5/2-1401 (5/8/15) w..cevvveeeeeeieiiiiieeeeeeenee. C1748-49

Pro Se Defendant’s Motion for Post-Conviction Forensic DNA Testing
Pursuant to 725 TLCS 5/116-3 (5/12/15) ...ceeieiieeeiiiiiiiiieieeeiiiiiieee e C1750

Volume 8 of 11:

Pro Se Defendant’s Motion for Post-Conviction Forensic DNA

Testing Pursuant to 725 ILCS 5/116-3 (cont’d) (5/12/15) .................. C1751-69
Letter Regarding Minute Entry (5/21/15) c.ccccovvvviiiiiiiiiiiiiiiiiiiiiiieeeee, C1770-72
Pro Se Motions for Default Order and Appointment of a

Special Prosecutor (5/28/15) ... i C1773-1808
Court Order Granting Public Defender’s Office Leave to

WIithdraw (6/16/15) ......ceiiiiiiiieiiiiieeieiiee et C1809
Pro Se Motion for Appointment of Standby Counsel (6/16/15) ............ C1810-22
Response to Defendant’s Motion for Default Order (7/7/15) ................ C1823-27
Motion to Dismiss Section 2-1401 Petition (7/13/15)......cceeeeviivennnennnn. C1828-36

State’s Objection to Motion for Post-Conviction Forensic DNA
Testing Pursuant to 725 ILCS 5/116-3 (7/21/15)...ccccceeeeeeeieeeeeniinnnnn.. C1837-49

Pro Se Motion for Default Order No. 2, and for Contempt of the
Court by ASA Griffin, and to Compel the State to Respond to
Petitioner’s Motion for Appointment of a Special Prosecutor Filed

on May 28, 2015 (T/247/15) cceevviiiiiiiieiieee e C1850-86

Letter (T/31/15) ..uiiiiiieiiiieee e e e C1887

Letter (8/12/15) . cciiiiiiiiiiiiieee e (C1888-89
All
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State’s Response to Defendant’s Motion for Appointment of a

Special Prosecutor (8/12/15) ... C1890-96
Copy of Proof/Certificate of Service (8/12/15).........cceeeeeeeeeeeiiirereeinnannn... C1897-98
Pro Se Request for Issuance of Subpoenas (8/14/15) ......ccuueeevvivievrneeeennnnn.. C1899
General Appearance of Robert L. Caplan for 2-1401 Petition Filed

Mar. 6, 2015 OnNLY (8/28/15).cccuueiiiieiiiee ettt e C1900
Pro Se Amended Postconviction Petition (8/28/15)....cccccccvuvueeeeeennnnn. C1901-2000

Volume 9 of 11:

Pro Se Amended Postconviction Petition (cont’d) (8/28/15).............. C2001-2250

Volume 10 of 11;

Pro Se Amended Postconviction Petition (cont’d) (8/28/15).................. C2251-72
State’s Motion to Quash Subpoenas (9/10/15) ......ccveeeeeeeeeeeiiiiiiiiiiinnn.... C2273-78
Impounded Letter from Elaine R. Cheng M.D. Regarding Subpoena....... C2279

Village of Oak Lawn’s Motion to Quash Subpoena

Duces Tectumm (9/25/15) ..u.ciiieeeeeieeeee e C2280-87
Limited Appearance of Subpoena Respondent Village of

Oak LaWn (9/25/15) ..o e C2288
Pro Se Subpoenas Issued in Relation to Postconviction Petition

(9/29715) e e C2289-2316
Pro Se List of Witnesses for DNA Motion (9/30/15).....cccccueeeeiiiiiieeeeiiinnnnn. C2317

Pages of Miscellaneous Case Law Relating to DNA
Mot10n (9/30/15) cciiieieiiieiieie e et e e e e e e e e e C2318-50

Pro Se Subpoenas Issued in Relation to Postconviction Petition
(€510 K5 IS C2351-53

Pro Se Emergency Motion for Subpoena of a Special Witness (9/30/15) ..C2354

Court Order Granting Motion to Quash Subpoena Duces
TeCUM (9/30/15) ettt e aeeee s C2355

Letter (L10/1/15) .uiiiiiiiiiiiiiiiee et et C2356-59
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Appellant Signature Sheet (10/13/15) .....ouvuieeeeeeeiiiieeeiiiiicieeee e C2360
Letter (L10/16/15) .ccciiiiiiiiiiiiieieeeiee ettt e e e C2361
State’s Motion to Dismiss Amended Postconviction

Petition (10/19/15) cuuiiiiiiiiiiiiiiiee et C2362-2429
Appellate Order Allowing Agreed Motion for Leave to File Amended

Notice of Appeal (10/19/15) couuuuiiiiiiieeiieeeee e e C2430
Amended Notice of Appeal (10/19/15) ..coeiiviieniiiiiiieeeeeeee e C2431
Certified Mail Card (10/19/15)....ccciiiiiiiiiiiiiiieeeeiiieeeeeeeeeeeee e e C2432
Appellate Court Signature Sheet (10/21/15) ...ccccceeeeiiieiiiiiiiiiiiiiieeeeeeeeveiinnnnn C2433
Pro Se Subpoenas Issued in Relation to Postconviction Petition

(TT/LO/LD) ettt ettt e s C2434-39
Correspondence from Private Investigator (11/16/15)...........ccccevvvvvvvnnnn.... C2440
Letter (12/18/15) iiiiiiiiiiiiieeeeeee ettt e C2441-47

Notice of Appeal from Denial of Defendant’s Motion for
Post-Conviction Forensic DNA Testing Pursuant to 725 ILCS
B/116-3 (L2/17/15) e e eeeee e C2448-51

Pro Se Motion to Release Impounded Document (12/23/15) .......ccccccuu...... C2452

Pro Se Motion to Reinstate Motion for Appointment of a Special
Prosecutor (12/23/15) ... e e C2453

Pro Se Motion to Reinstate Motion for Substitution of
JUAEE (12/23/15) .ot C2454-56

Pro Se Motion to Strike or Deny State’s Motion to Dismiss
Amended Postconviction Petition (12/23/15)......ccceeeeeiiiieneeeeeeennnnn. C2457-2500

Volume 11 of 11;

Pro Se Motion to Strike or Deny State’s Motion to Dismiss

Amended Postconviction Petition (cont’d) (12/23/15).....ccceeevvvvennnnne.n. C2501-66
Clerk’s Certificate of Mailing Notice of Appeal (12/24/15) .........cccceeennen..... C2567
Order for Free Transcript and Appointment of the Office of the State

Appellate Defender as Counsel on Appeal (12/24/15) .....ccevevevevueeeennnnnn.. C2568
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Notice of APpPeal (12/24/15) ..uueeiieeeeeeeieeeeeee e e C2569
Clerk’s Notification to Court Reporters (12/24/15) ....cceeevvvveeeeeeiiennnnnnns C2570-71
Letter (12/28/15) .cciiiiiiiiiiiiee ettt C2572-73
Appellant Signature Sheet (1/27/16) ........oovvvuieeeeeeeeeeeieeeeeeiiccieeeee e, C2574-75
Appellate Order Allowing Motion for Leave to File Late Notice

of Appeal and Notice of Appeal, No. 3-15-0861 (2/4/16)..................... C2576-77
Appellant Signature Sheet (2/9/16) .........oovvvieeeeieeiiiiiieccieieeee e, C2578
Letter from Appellate Clerk to Circuit Clerk (2/4/16) ..........ccccuueennn..... C2579-80
Court Docket — Will County Circuit Clerk (3/9/16).....cccceeeeeeeeeennnnnn. C2581-2628
Court Order Granting State’s Motion to Dismiss Pro Se Amended

Postconviction Petition (3/3/16) .....ueeiiiiiueiieeiiiieeeeeeeiee e e C2629
Pages of Miscellaneous Case Law (3/3/16) ..........uvvveeeeeeeeeeeeeereeeeinnnnne.n. C2630-60
Appellant’s Signature Sheet (3/9/16)........ccveeeeieiiiiiiiiiiiiiiiiieeeee e, C2661
Letter (8/14715) ittt e C2662
Pro Se Motion to Reconsider and Clarify Court’s Mar. 3, 2016

Order (B/17/16)c.cueiiiiiiiiieieeeiee ettt C2663-83
Reply on Motion for Default (3/24/16) ............uvvvveieeeeeeeeeeeieeeiiiiiiccnee, C2684-86
Court Order Denying Pro Se Motion to Reconsider and Clarify

Court’s Mar. 3, 2016 Order (3/24/16) ....ccccuveeeiimniieiiiiiieeeiiee e C2687
Notice of Appeal and Pro Se Motion for Appointment of Counsel on

ADPPEAL (B/24/16) et C2688
CoUrt Order (B/24/16) ...uuuu i e e e C2689
Certified Mail Card (3/28/16).......cccovuuiiiiiiiiiiieieiiieeeieee et C2690
Clerk’s Certificate of Mailing Notice of Appeal (3/29/16) ..........cccceeeenennn... C2691
Order for Free Transcript and Appointment of the Office of the State

Appellate Defender as Counsel on Appeal (3/29/16) ......ccceevvvvevueeeeennnnn.. C2692
Notice of APpPeal (3/29/16) ....uuuuiiiiieeieieeeeee e e C2693
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Clerk’s Notification to Court Reporters (3/29/16) ......cccceevvvevueeeiiiinnnnnnns C2694-95
Letter from Appellate Clerk to Circuit Clerk (4/13/16)............oevuuu..... C2696-97
Court Docket — Will County Circuit Clerk (undated)....................... C2698-2740

B. Report of Proceedings

Volume 1 of 8:

Dec. 17, 2007 (appearance of defense counsel and review of

CRLATZES) .ottt et e e e e e e e e e e e e eeeee e e reaaeaa R1-3
Jan. 10, 2008 (status hearing) ........cccoeeeeeeiiiiiiiiiiiiiiiieeeee e e R4-8
Jan. 14, 2008 (substitution of defense counsel and arraignment) ............. R9-14
Jan. 16, 2008 (status hearing) ........cccoeeeeeeeeiiiiiiiiiiiiiieeeee e e R15-18
Jan. 17, 2008 (hearing on motion to reduce bond).................oovvvveeeeeeennnns R19-24
Feb. 20, 2008 (case contINUE)...........oeeiiiiiiuiiiiiiiieeeeeeee e e e eeeeens R25-28
Notice of an Appeal Transcript Not Forthcoming, Mar. 18, 2008................. R29
Mar. 26, 2008 (status hearing) ..........cccceeeeeeiiiieeiiiiiiiiie e R30-32
Apr. 17, 2008 (case contiNUEd).........covvuueeeiiiiueiiiiiiie e e R33-36
May 5, 2008 (case cONtINUE).........uuuiieeeeeeeeeeiiiiiiieeeeeeeeeeeeeeeerrrrreeeeeesereannns R37-41
May 29, 2008 (status hearing)..........cccoveeeieiiiiiiiiiiiiee e R42-46
June 16, 2008 (case contiNUEd).........ceeeivuieiiiiiiiiieeiiiieeeeiieeee e R47-50
June 18, 2008 (case contiNUEd).........oeeiivuieiiiiiiiiiieeiiiiee e R51-54
July 11, 2008 (case coNtINUE)........ueeeeeeeeeeiiiiiiiiiieeeeeeeeeeeeeeeeieeeee e eeeeaanes R55-58
July 18, 2008 (case coNtINUE)........uveeeeeeeeeiiiiiiiiiieeeeeeeeeeeeeeveeeeeeeeeeeeaaees R59-62
Aug. 5, 2008 (hearing on motion for familial contact visit and case

CONEINUEA) ..iiviiiiiii e e e e et e e e e e e e et e e e eaaeaaees R63-68
Aug. 12, 2008 (status hearing) ....cccceeeeeeeiiiiiiiiiiiiiieeeeeeeeeeeeeeeceee e R69-74
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Aug. 14, 2008 (status hearing) .....cccoeeeeeeiiiiiiiiiiiiiieeeeeeeeeeeeeeeecceeee e R75-78
Aug. 29, 2008 (status hearing) ....ccccoeeeeeeiiiiiiiiiiiiiiee e R79-91
Oct. 3, 2008 (case coNtINUE) .........cvvuueeiiiiiiiiiiiiieee e e eee e eeeens R92-95
Notice of an Appeal Transcript Not Forthcoming, Nov. 14, 2008................. R96
Nov. 14, 2008 (725 ILCS 5/115-10 hearing) ......cccocceeeervvueeeennereeennnennne R97-145

ATGUIMNENE ....coiiiiiiiiiiicceee e e e e e e e e e e e e e ee e R98-112

Jolanta Martin:

DITeCt...ceiiiiiii e R112-38

Cross-Examination ........ccccceeviiieiiniiieeeiniiieee e R138-40
Nov. 21, 2008 (725 TLCS 5/115-10 ruling).....ccceeeeeviiiiiiiiieeeeiiiiiiieeee e, R146-50
Dec. 8, 2008 (case continued on defendant’s motion) .........cccceeevvvuunnennnes R151-65
Dec. 30, 2008 (status hearing) .........ccceeeeeeeeeeeiiiiiiiiiiiieeeeee e R166-68
Jan. 2, 2009 (status hearing)........c.cccovvvieeiiiiiiiieiieciee e R169-71
Jan. 15, 2009 (status hearing) .......ccccceeeeeiiiiiiiiiiiiiieee e R172-75
Apr. 17, 2009 (status hearing) .....ccceeeeeiiiiiiiiiiiiieeeeeeeeeeceee e R176-78

Trial Transcript:

ADPT. 20, 2009......eiiiiieie e R179-250
Pretrial Mot1omS ..o e e R179-203
VOIE DT e e R203-250

Volume 2 of 8:

Trial Transcript (cont’d):

Apr. 20, 2009 (CONEA) .evvveeriiiiiieiiiiee et e R251-318
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VOIT DIT€.ceiiiiiiiiiiiiiiiiiiiiiiiiiitiiteteteeeeeee e R251-312
JULY SWOITL..euuuiiieeeee e e R312-18
ADT. 21, 2009.cccciiiiiiiiiiiee e ae e s R319-497
Pretrial Motlons....cccciiiiiiiiiiiiiiiiiceeee e R319-37

Opening Statements:

PeOPILE oo R339-53

Defendant.......ccooooiveiiiiiiieiieeee e R353-54
J.G.:

| D <o v R354-432

Cross-Examination ........ccccoeeeviiiiiieeeiiiiiiiieeeceeeees R432-42

Redirect ......ooeivveiii e R442-46

Re-CroSsS oo R446

Dr. Kevin Benfield:

DIreCt coovveiiiieeeee e R447-58
Cross-Examination ........ccccoeeeeiiiiiieeeiiiiiiiieeeceeeees R459-63
Redirect ......oooivveiii e R463-64
Re-CroSs oo R464-65

Jolanta Martin:
DITCCE e R465-97

ADPY. 22, 2009.....ceiiiiiiiieeee e R498-500

Volume 3 of 8:

Trial Transcript (cont’d):

Apr. 22, 2009 (CONT'A) oiiieieiieiiieieee e R501-632
Jolanta Martin (cont’d):

Direct (Cont’d).......ouuuniiiiiiiieeiiiiieeeeeeeeee e R502-25

Cross-Examination ....o.oeeeeeeeeeeeeeeee e R526-40

RedIrect «.oeeeeeeeee e R540-42

DIITCCE e R542-49
Cross-Examination .....oeeeeeeeeeeeeeeeeeeeeeeeeee e R549-50
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Christopher Webb:

Direct ....eeiiiieeiiee
Cross-Examination ..........ccceeeeeenne.
Redirect ....coooovveiiiiiiiie
Re-Cross c.oouveeeiiiiiiieeiieeeeeee

Detective Mark Revis:

Apr. 23, 2009t

Lieutenant Karen Baker:

DIrect coeeneeeeeeeeeeee e
Cross-Examination ....ccocccoeeevuneennn.en.
Redirect ....covnveneieeeeieeeeeeeeeeie,

Steve Caruso:

DIrect coeeneeeeeeee e,
Cross-Examination ....ccccccoeeevunvennn.en.

Detective Joseph Fazio:

DIrect coeeneeeeeeeeeee e,
Cross-Examination ....ccccccoeeeeuneennn.en.
Redirect ....couuveneeeeeeieeeeeeeeeee,

Jacqueline Falbo:

A18
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........................ R602-09
........................ R609-11
........................ R611-13

........................ R560-70
........................ R570-74
........................ R574-75
........................ R575-79

R579-602

........................ R614-20
........................ R620-26

R633-736

........................ R636-46
........................ R646-50
........................ R650-51

........................ R651-57
........................ R657-58

........................ R658-63
........................ R663-64
........................ R664-65

........................ R676-84
........................ R684-88
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Deputy Chief Mark Wodka:

DIrECt v R688-702
Cross-Examination .......c..cccceeevevveeiiiiiiieiieeee e, R702-04
Redirect ........eeiiiiiiee e R704-16
Re-Cross coooiiiieiiiieeeeeeee e R716
Notice of an Appeal Transcript Not Forthcoming, Apr. 24, 2009 ............... R737

Trial Transcript (cont’d):
ADPT. 24, 2009......uutuiiiieeiniiiiiiiiiieiiiie e e ee i ——aaaaaaaaaaas R738-750
Proposed Jury Instructions...........ccceveeeeiiiiiiiiiiiiiieneeeennn, R739-49

Closing Arguments:
PeOPIE .o R750

Volume 4 of 8:

Trial Transcript (cont’d):

Apr. 24, 2009 (CONE’A) coeeeeeiieeiieieeieeeee e R751-836
Closing Arguments (cont’d):

People (cont’d) .....ooovvniiiiiieiiiieeee e R751-86

Defendant...........cceeeeeeiiiiiiiiiiicceee e R786-99

People’s Rebuttal..........oooveeeiiiiiiiiiiiiiiiiieeeecieee R799-822

JUury Instructions ........ccooeeeiiiiiiiiiiiiie e R822-32

VerdiCt...oouueeiiiiiiieee e e R833-35

July 16, 2009 (sentencing hearing) ............cccccvvveviieeeeeeeeeeeieeeeicceee e R837-74

Victim Impact Statements (J.G. and Jolanta Martin)................. R841-42

Timothy Leonakis:
DiIreCt.ceeee i R842-44

PeOPILE e R844-48

Defendant............coooee i, R844, 848-49

Sylwester Gawlak, ALloCUtION......ccccceeiiiiiiiiiiieeeeeeeeeeeeeeeee, R849-66
A19
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July 31, 2009 (hearing regarding pro se post-trial motion).................. R875-979

Aug. 17, 2009 (ruling on pro se post-trial motion and sentencing)........ R980-88

Oct. 18, 2010 (postconviction petition filed).........cccvvieeiiiiiiiiieeeiiiinnns R989-91
Oct. 21, 2010 (status hearing) ..........c.oevvvviiiieieeiiiiiecccee e R992-94
Nov. 1, 2010 (status hearing)........cccoeeevviuiieriiiiiiiiiiee e R995-1000

Volume 5 of 8:

Nov. 1, 2010 (cont’d) (status hearing) ............ccccvvvvveieeeeeeeeeeiiieeeiiinenee. R1001-06
Notice of Transcript Not Forthcoming, Nov. 12, 2010.............cceeeeeeerennnns R1007
Nov. 12, 2010 (petition for relief from judgment filed)......................... R1008-19
Dec. 14, 2010 (status hearing) ...........ceeeeeeeeeeeierreiiiieeeeeeeeeeeeeeeeevevaeen R1020-23
Dec. 30, 2010 (case continUEd).........ceeeiiiivueeeiiiiieeeeeeiiieeeeeeeeeeeeeeeeeaan s R1024-27
Jan. 10, 2011 (status hearing) .......cccceeeeeeiiiiiiiiiiiiiiiee e R1028-42
Jan. 20, 2011 (audio evidence tendered to court) ........cccoeeeeeerrvvunnnnnnnnn. R1043-47
Jan. 21, 2011 (status hearing) .......cccceeeeeeiiiiiiiiiiiiiieee e, R1048-52
Feb. 14, 2011 (amended petition for relief from judgment filed) ......... R1053-57
Feb. 25, 2011 (hearing on State’s motion to dismiss amended

petition for relief from judgment and ruling granting motion)......... R1058-88
Mar. 17, 2011 (notice of appeal filed) ........ccouveviiiiiiiieiiiiiieeeeeeee, R1089-92
Apr. 15, 2011 (status hearing) .....cccoceeeeeiieiiiiiiiiiiiieeeeeeeeeeeeecceee e R1093-97
July 29, 2011 (status hearing regarding FOIA request) .................. R1098-1101
Sept. 28, 2011 (hearing regarding correction to mittimus).................. R1102-05
Dec. 8, 2011 (denial of postconviction petition) .......ccceeeeevvviueeeeeiinnnnnnns R1106-08
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Dec. 22, 2011 (denial of motion to reconsider denial of
POSECONVICEION PELITION) ..vvvivieeiiiiiiiiee et eeaaens R1109-11

Jan. 3, 2012 (motion for appointment of appellate counsel) ................ R1112-14

Feb. 9, 2012 (appearance of private counsel Robert Caplan on

petition for relief from judgment) ......cccccoeeeeiiiiiiiiiiiiieeiiiien. R1115-28
Nov. 27, 2012 (receipt of mandate from appellate court) ..................... R1129-31
May 1, 2013 (status hearing on motion to disqualify)..........cccccccceooos R1132-34
Aug. 19, 2013 (status hearing) .....ccceeeeeeeeeeiiiiiiiiiieeee e R1135-37
Notice of Transcript Not Forthcoming, Aug. 20, 2013..............ovvveeeeennnnn. R1138
Sept. 18, 2013 (counsel appointed on postconviction petition)............. R1139-43
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OPINION

Defendant, Sylwester Gawlak, appeals the Will County circuit court’s denial of his
postconviction motion for deoxyribonucleic acid (DNA) testing under section 116-3 of the
Code of Criminal Procedure of 1963 (725 ILCS 5/116-3 (West 2014)). Specifically, he argues
the court’s denial of his motion “must be reversed and the case remanded for further
proceedings” because the court (1) “denied [him] his constitutional right to retain counsel to
represent him on his motion” and (2) “erred when it would not allow him to present an expert
in DNA testing to testify at the hearing on the motion.” We vacate the court’s denial of his
postconviction motion for DNA testing and remand for further proceedings.

FACTS

Following an April 2009 trial, a jury convicted defendant of two counts of predatory
criminal sexual assault (720 ILCS 5/12-14.1(a)(1) (West 2006)) and one count of aggravated
criminal sexual abuse (720 ILCS 5/12-16(c)(1)(i) (West 2006)). Thereafter, the trial court
sentenced defendant to mandatory consecutive terms of six years’ imprisonment for each
count of predatory criminal sexual assault and three years’ imprisonment for aggravated
criminal sexual abuse.

In August 2011, defendant, pro se, filed a petition for postconviction relief pursuant to the
Post-Conviction Hearing Act (Act) (725 ILCS 5/122-1 to 122-7 (West 2010)), followed by a
supplemental petition for postconviction relief in December 2013. The trial court appointed the
Office of the State Appellate Defender (OSAD) to represent defendant on his postconviction
petition.

In March 2015, defendant filed a pro se “petition for relief from void order” pursuant to
section 2-1401(f) of the Code of Civil Procedure (735 ILCS 5/2-1401(f) (West 2014)).
Defendant later retained private counsel to represent him on this motion.

In May 2015, defendant filed a pro se “motion for post-conviction forensic DNA testing”
pursuant to section 116-3 of the Code of Criminal Procedure (725 ILCS 5/116-3 (West 2014)).
Specifically, he sought mitochondrial DNA and polymerase chain reaction short tandem repeat
(PCR-STR) DNA forensic testing of hair and clothing collected by the State. He further
requested that the hair and “rape kit” evidence be tested for DNA using the PCR-STR and
mitochondrial testing method and that the clothing be tested for “touch DNA.”

At a September 2015 hearing, different private counsel than the one representing defendant
on his section 2-1401 motion appeared before the trial court and indicated his intent to file a
“limited scope appearance” under Illinois Supreme Court Rule 13(¢)(6) (eff. July 1, 2013) to
represent defendant on his motion for DNA testing. The court denied private counsel’s request
to enter a limited scope appearance but informed counsel that he was “certainly welcome to
[file an appearance] on the post-conviction proceeding.” Following a November 2015 hearing
in which defendant appeared pro se, the court denied defendant’s motion for DNA testing.

This appeal followed.
ANALYSIS

On appeal, defendant argues that the trial court’s denial of his postconviction motion for
DNA testing “must be reversed and the case remanded for further proceedings” because the

-2-
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court (1) “denied [him] his constitutional right to retain counsel to represent him on his
motion” and (2) “erred when it would not allow him to present an expert in DNA testing to
testify at the hearing on the motion.”

111 Rule 13(c)(6) provides that an attorney may make a limited scope appearance on behalf of
a party in a civil proceeding by filing a notice of limited scope appearance in which he
“identiflies] each aspect of the proceeding to which the limited scope appearance pertains.” Ill.
S. Ct. R. 13(c)(6) (eff. July 1, 2013). The State maintains that the limited-scope-appearance
rule does not apply here because the issue concerns a criminal proceeding, not a civil one.
According to the State, “[a] motion for forensic DNA testing is available only to convicted
criminal defendants pursuant to the Code of Criminal Procedure.” We note, however, the fact
that the motion for DNA testing at issue here may only be brought by a convicted criminal does
not necessarily make the subsequent proceedings criminal in nature. In fact, even proceedings
under the Act (725 ILCS 5/122-1 to 122-7 (West 2010)), which are brought only by convicted
persons, are considered civil in nature. See Pennsylvania v. Finley, 481 U.S. 551, 557 (1987)
(noting that postconviction proceedings are “not part of the criminal proceeding itself” and are
“in fact considered to be civil in nature”); People v. Johnson, 191 I11. 2d 257, 270 (2000) (“A
post-conviction proceeding is not part of the criminal process. Rather, it is a collateral attack on
the judgment of conviction and is civil in nature.”). Similarly, a postconviction motion for
DNA testing brought under the Code of Criminal Procedure is not part of the criminal process
and, as such, is civil in nature.

12 The State also contends that defendant has no constitutional or statutory right to counsel in
regard to his DNA motion. In particular, the State asserts that defendant has (1) no
constitutional right to counsel because that right “applies during a defendant’s trial and first
appeal of right and no further” and (2) no statutory right to counsel because section 116-3 of
the Code of Criminal Procedure does not convey such a right. While defendant may not have a
constitutional or statutory right to appointed counsel, our review of relevant authority indicates
that defendant does have a constitutional due process right to retain private counsel to
represent him on any matter he wishes.

113 Notably, in Powell v. Alabama, 287 U.S. 45, 68 (1932), the United States Supreme Court
explained that “notice and hearing are preliminary steps essential to the passing of an
enforceable judgment, and that they, together with a legally competent tribunal having
jurisdiction of the case, constitute basic elements of the constitutional requirement of due
process of law.” The Court further stated that a hearing “has always included the right to the
aid of counsel when desired and provided by the party asserting the right.” Id. The Court
concluded, “[i1]f in any case, civil or criminal, a state or federal court were arbitrarily to refuse
to hear a party by counsel, employed by and appearing for him, it reasonably may not be
doubted that such a refusal would be a denial of a hearing, and, therefore, of due process in the
constitutional sense.” Id. at 69. Thereafter, citing Powell, the Seventh Circuit Court of Appeals
found that the right to retain counsel in a civil case was protected under the due process clause
and that “if the prisoner hires a lawyer—or a lawyer is willing to work for the prisoner for
free—the judge may not refuse to accept filings from the lawyer.” (Emphasis in original.)
Guajardo-Palma v. Martinson, 622 F.3d 801, 803 (7th Cir. 2010).

114 Based on our review of the record and the relevant authority as discussed above, we
conclude that the trial court’s denial of private counsel’s request to enter a limited scope
appearance on defendant’s DNA motion was arbitrary and violated defendant’s due process

-3-
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rights. The fact that defendant had other pending motions in which he was represented by other
counsel is irrelevant. The section 2-1401 motion (in which defendant is represented by private
counsel) and the petition for postconviction relief (in which defendant is represented by
OSAD) are separate and distinct proceedings that have no bearing on the DNA motion at issue
here. In short, the trial court should have allowed private counsel’s request to enter a limited
scope appearance solely on the DNA maotion.

We recognize the State also argues any error in the dismissal of defendant’s DNA motion
was harmless because its dismissal is inevitable. However, based on the facts of this case, we
decline to address the State’s contentions regarding harmless error. Simply put, defendant had
a constitutional due process right to have private counsel represent him on his DNA motion.

Accordingly, we vacate the trial court’s denial of defendant’s postconviction motion for
DNA testing and remand for further proceedings on the motion during which defendant may
retain private counsel if he so chooses. As such, we need not address whether the trial court
erred by denying defendant’s request to allow expert testimony at the hearing on the DNA
motion. Finally, we express no opinion as to the merits or the lack thereof of defendant’s
motion for DNA testing.

CONCLUSION
For the foregoing reasons, we vacate the judgment of the circuit court of Will County as it

pertains to the denial of defendant’s postconviction motion for DNA testing and remand for
further proceedings.

Judgment vacated; cause remanded.
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0001504

THE COURT:V Show I am turning that over to
Mr. Gawlak. I think that is the extent of the subpoenas that
I have.

MS. GRIFFIN: Judge, there is an attorney here for
the Village of Oak Lawn who i believe filed their own motion
to quash subpoenas served on certain officers of the Oak Lawn
Police Department. I had filed a general motion to quash
subpoenas in this case regarding the other subpoenas that
were filed.

THE DEFENDANT: Once again, if I can address
something. I intend to show the list of all the matters
scheduled for today. I would like to give the copy to
counsel and the Court and ask if we can follow this order.

Of course the one just requested can be addressed any time.
It was not included on my list.
THE COURT: Well, let's address these -- There are

different issues in the two cases. Let's address them one at

a time.

MR. BRODSKY: If I may, your Honor.

MS. GRIFFIN: Judge, Mr. Brodsky does not have an
appearance filed in this case. If your Honor is aware, if

you recall, last week, Mr. Gawlak represented that he was
going to have an attorney on his post-conviction petition.

However, I believe if I am correct Mr. Brodsky wants to file
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0001505
" 1 an appearance on part of the post-conviction petition, that
2 being the motion for DNA testing.
3 MR. BRODSKY: If I may, your Honor, I am going to
4 be asking for leave to file a limited scope appearance. I
5 have been corresponding and speaking with Mr. Gawlak for a
6 couple -- on and off for a cbuple of years now. I certainly
7 became over the yéars impressed with the way he's learned a
8 lot about the legal system. He has self-educated himself
9 regarding it.
10 Mr. Gawlak has asked me to help assist him in
11 the motion regarding the DNA testing, simply that limited
12 issue just regarding the motion, the post-conviction motion
13 for DNA testing. Your Honor, I am proposing that I file a
‘D 14 limited appearance. Your Honor may be aware under Supreme
15 Court Rule 13 there is this new way'of appearing called a
16 limited scope appearance. I would ask for leave to file my
17 limited scope appearance in this case for Mr. Gawlak-- that's
18 the 07 CF 2547 case --just to appear on his post-conviction
19 motion for DNA testing and né other matter.
20 I think that I will be of assistance to the
21 Court and to the State in kind of narrowing the issues and
22 getting this mattexr heard as I think -- for example all the
23 subpcenas that were issued regarding the DNA motion perhaps
24 in talking to Mr. Gawlak may be the result of his
o :
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misunderstanding about what the issues were involved. Things
like that could be avoided if I was granted leave to file an
appearance in that matter.

I know already another lawyer, Mr. Caplan,
was granted leave to file a limited appearance regarding the
2-1401 petition. I think that is what I -- I would be asking
the Court for leave to do that.

THE COURT: What's the Supreme Court Rule number?

MR. BRODSKY: 13. I believe, your Honor,

13(c) (6) .

THE COURT: State?

MS. GRIFFIN: Judge, without having the benefit of
having that Supreme Court Rule before me, I am guessing that
it does not suggest that counsel can come in on part of a
post-conviction petition. The Section of the Statute
relating to DNA testing is to allow DNA testing basically for
your post-conviction petition.

The post-conviction petition has been filed
by Mr. Gawlak. Mxr. Brédsky is not coming in on that
petition. Now, we're going go have an attorney on the 2-1401
who I see has not even appeafed today on that matter, an
attorney on this motion. Are we going to have an attorney
for his motion for special prosecutor? I think we are

getting --

A30

SUBMITTED - 1366304 - Criminal Appeals, OAG - 7/3/2018 12:56 PM

0001506



10
11
12
13
'l’ 14
15
1le
17
18
19
20
21
22
23

24

123182

0001507

THE DEFENDANT: Judge, I would simply object. We
had this conversation for three months. I have a problem to
allow this Court and Mr. Caplan to represent me. It took me
three months finally what the State actually confirmed that
in the Court's discretion to appoint the lawyer, which
Mr. Caplan was appointed. In this case, the Court already
exercised its discretion to allow Mr. Caplan.

This is simply another request to this Court,
if not under the Supreme Court Rule 13, at least in the
discretion of this Court. Once again, as before, I am going
to ask the Court to grant this reguest. Thank you.

THE COURT: Ms. Griffin?

MS. GRIFFIN: Judge, the State would continue to
object to this basically 1im;ted scope apbearénce to argue a
motion which relates to the post-conviction petition which is
filed in this criminal matter and not a civil matter.

MR. BRODSKY: If I can quickly comment. This is a
motion -- the DNA motion is under 725 I.L.C.S. 5/116-3, which
is a separate post—conviction motion by Statute. The
post-conviction motion, the amended post-conviction motion,
that Mr. Gawlak filed pro se doesn't bring up any -- doesn't
allege in it anything regarding DNA evidence. Obviously
couldn't because we haven't received -- he hasn't been

granted -- There's been no testing. I am thinking that -- My

A31

SUBMITTED - 1366304 - Criminal Appeals, OAG - 7/3/2018 12:56 PM

0001507



10
11
12
13

o .

15

16.

17
18
i9
20
21
22
23

24

123182

0001508

opinion 1is, your Honor, is that this is really a separate
matter of which I really do believe I could be of some
assistance in helping streamline it both to my -- both to
Mr. Gawlak who hopefully will be my client, the State, and
the Court on this one particular issue.

MS. GRIFFIN: Your Honor, if the defendant is not
seeking DNA testing to support his post-conviction petition,
the People are somewhat perpiexed as to why he is seeking
this matter. There wouid be no proceeding before this Court
that this would be helpful or harmful in anyway. If it's not
part of the post-conviction petition, I am at a loss as to
why it's being sought and what could be done with it
afterwards if it's not going to be utilized for his
poét—conviction petition.

MR. BRODSKY: It would be depending on the result.
If the result pointed towards innocence or exculpating
Mr. Gawlak, obviously we would amend -- I ém sure he would
amend his post—conyiction petition to add that allegation.
The purpose of the Section 116—3 is to develop evidence for a
post-conviction petition through the DNA.

THE DEFENDANT: And the actual innocent claim
raised in the first’issue without the DNA.

THE COURT: Anything else?

MR. BRODSKY: No.
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THE COURT: From anybody?

MS. GRIFFIN: Just that hé‘s filed this
post-conviction petition. It's a briefing schedule. I don't
know if we are supposed to dispense with .that briefing
schedule until -- I don't know.

THE COURT: Well, I previously allowed Mr. Caplan
to file an appearance in the 2-1401 petition, which as I
recall the Statute indicates‘is considered a separate
proceeding. I don't know the exact .language right off the
top of my head. 1It's as I said somewhat civil in nature
which would follow Supreme Cdurt Rule 13 post-conviction --
Correct me if I'm wrong. But that's not a civil matter.

MR. BRODSKY: May I, your Honor.

THE COURT: If I allow your appearance,
effectively I have three different attorneys arguing parts of
a single case.

MR. BRODSKY: Yes, your Honor.

THE COURT: That's like in my way of thinking --
I'l1]l give you a minute to correct me if you think I'm wrong.
It's like having an attorney -- one attorney doing the motion
to suppress the evidence, another attorney totally unrelated
to the first doing a motjon to suppress the statements,
having another attorney who is not going to get involved in

either of them but is going to handle the trial. It seems to
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me it's getting a bit unwielding. Right now, if I allowed
this, I would have three attorneys; Mr. Caplan, Mr. Brodsky,
and the defendant who is representing himself.

MR. BRODSKY: .Yes, your Honor.

THE COURT: How am I incorrect?

MR. BRODSKY: First of all, your Honor,
post-conviction proceedings are civil in nature. You are
allowed depositions and discovery and such. They are civil
in nature. So Supreme Court Rule 13 (c) (6) would apply
because they are civil. .

As far as thé -- what you are talking about
which has the potential of becoming unwielding because of so
many lawyers, I certainly understand the issue that your
Honor is saying, but I‘think that that's exactly why the
Supreme Court did pass this or adopted this Rule 13({c) (6) so
that everybody -- if you are going to do this, everybody's
authority is very narrow and defined and succinct.

All Mr. Gawlak is asking me to do is assist
him in this motion regarding the DNA testing and nothing
else. When there's clear lines as provided for by the
Supreme Court Rule, I don't see the danger of it becoming
unwielding. It's just the fact that what we have is the
clear lines of authority and people doing a specific job

for -- Not unlike if you had one law firm or team of
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lawyers -- one law firm representing a client and different
lawyers in that firm were assigned to do different parts of
the case. Nothing different than that.

THE COURT: Well, some of the language you just
used is interesting because you didn't say you were going to
represent him on the DNA issue, you said you were going to

assist him in presenting the DNA issue. That's been part of

the problem since day one here. Mr. Gawlak likes to have his

say, sometimes over the say of his own attorney. We often
have two people speaking at once, on occasion three speaking
at once. '

You can assist him all you want. I don't
care. You can s€it in the courtroom every day, every minute
this case is before me, and you can file an appearance. But
under the circumstances of this case, you are -- you will
either file an appearance on the post-conviction, period, or
you will not file one at all.

MR. BRODSKY: I understand, your Honor. Just one
comment. Maybe I misspoke by using the word assist. What I
mean is if I filed the limited appearance, I would be arguing
it. Mr. Gawlak would not have any say in that part of the
DNA motion. I would handle that. What I mean by assist is I
think that -- not being -- not understanding a hundred

percent of what was -- the issues were, may have issued

10
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subpoenas that were unnecessary or addressed issues that were
unnecessary. That's kind of what I me#nt by assist. In
other words, help to streamline both the Court, prosecution,
and my client in getting this matter resolved on thé merits,
not merely assist him to help talk to you. 1If I was granted
leave, I would be the only one handling this. He would not
be talking, if that makes a differenceito the Court.

THE DEFENDANT: I would love to make the same
agreement with the Court.

THE COURT: See what I said? Bingo.

THE DEFENDANT: What I'm saying right now --

THE COURT: There we go. He is off to the races
and he wants to be heard.

THE DEFENDANT: I would like to say that I would
not say a word the moment the attorney allowed --

THE COURT: I am not going to allow it. If you
want to file an appearance, you are certainly welcome to do
that on the post-conviction proceeding, period. I am not
going to accept another limited appearance on this case.

MR. BRODSKY: Okay, your Honor.

THE COURT: You know, if you want to assist him,
like I said, you're welcome to be here every single day. If
he has guestions about subpoenas, that's up to you if you

want to answer them or not. If you want to serve as some

11
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advisory -- in an advisory capacity without an appearance,
you can certainly do that. That's really none of my
business.

When this case comes up, only one is going to
be doing the talking, if it's not you; Mr. Brodsky, on every
issue on the post-conviction, then it will be Mr. Gawlak with
the exception of course to the 2-1401, which I maybe, just
maybe mistakenly allowed another attorney to come in on.
That's where we're at.

MR. BRODSKY: Thank you, your Honor. Mr. Caplan
by the way couldn't be here today because his mother who is a
hundred years-old was being released from the hospital today.
He asked me to tell you.he‘s not available many dates in
October. October 22nd would be good for him. October 30th
would be good for him.

THE COURT:  I'll tell you what we will do. Since
you don't have an appearance in the file, let me go on to the
other issues I have to deal with. There's apparently a slew
of subpoenas that I have to d¢a1 with. I will take a break.
If you want to advise Mr. Gawlak, then I will come back and
he can address the Court since he is the one who is
representing himself.

What other issues do we have tq address?

THE DEFENDANT : Can we start at least from the top

12
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AANE Y I
STAIL OF ILLLUOIS ) ¢ ¢ % -
[}
COUNTY OF UILL ) e ™"
Yy ,)
N TWE CTRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT :; -
. -
YILL COUNTY, ILLINOIS Sz 3
PEOPLE OF N[ STATE OF ILLIWOIS )
Plaintif £, ) Case No 2007 C[ 2547
-VS-
) Honorable DANIEL J ROZAK
SYUWESTER GAWLAK )
Judge Presiding
Defendant )

DEFENDANT 's MOTION FOR POST - CONVICTION
. FORENSIC DNA TESTING PURSUANT TO 725 ILCS 5/116-3

Defengant SYLVESTER GAUILAK ('Defendant’), who 1s serving a 15 year
sentence moves this Court pursuant to 725 ILCS 5/116-3, for entry of an
order allowing certain DNA forensic testing of hair and cloching eva-
dence, vhich evidence 1s i1n the State's custody, and which evidence
was not subject to TOUCH DNA forensic testing at the time of trial
Defendant, SYLUESIER GAWLAK hereby submits his Memorandum of Law 1in
Support of Maotion for Post-Conviction DNA Testing Pursuant to 725 ILCS
5/116-3 His motion 1s presented i1n good faith and premised on the fol-

lowing facts and poxnts of authority

I.

INTRODUCTION

SYLWESTER GAWLAK 1s currently serving a sentence of 15 years for the alleged December
7th, 2007 predatory criminal sexual assault of Justyna Gawlak Sylwester Gawlak claims
he 1s 1mnocent and seeks DNA testing - pursuant to 725 Il Comp Stat § 5/116-3 so

he may possibly develop conclusive scientific evidence of his innocence Gawlak's ca-
se 1s a quintessential case for post-conviction DNA testing and he 1s entitled to DNA
testing as a matter ot State law because he satisfies § 5/116-3's statutory require-
ments

In support of this tlotion, defendant states as follow

A38 C0001750
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Section 116-3 Authorizes Post - Convaction Testing
Wnere Such Testing Would Possibly Show Actual Innocence

Section 116-3 of the Illinois Code of Craminal Procedure | 725 ILCS 5/116-3] prov1des
for post-conviction forensic testing of evidence that was secured in celation to the
trial vhich resulted 1n the conviction, when the evidence was either
(a) not subject at the tume of trial to the testing which 1s now requested,or,
(b) although previously subjected to testing, can be subjected to additional
testing utilizing a method that was not scientifically available at the time
of trial that proviades a reasonable likelihood fo more probative results
Gawlak satisfies this request's requirement because the Court already determined - 1n
its June 16,2010 order 1n People v McMillen, 90 CF 328 - that the aforementioned
physical evidence 'has been subjected to chain of custoedy sufficlent to establish
trat 1t has not teen substituted, tampered with replaced, or altered in any material
aspect '’ Common sense and fundamental fairness dictate that the Court's ''chain of

custody' culling 1n dMcMillen must be applied to Gawlak's case

Thas law applies to defendant as he contested his guilt at trial People v 0O'Connell
227 111 2d 31, 879 M E 2d 315 (2007) Tnere are no tume lamits wathin which defendant
must request relief People v Price,345 I11 App.3a 129,801 N r 2d 1187 (2nd Dist 2003)

Under Section 1156-3(a), defendantvmdst present a prima facie case that
(1) 1dentity was the 1ssue 1n the trial which resulted in conviction,and
(2) the evidence to be tested has been subject to a chain of custody sufficient
to establish that 1t has not been substituted, tampered with, replaced, or al-
tered 1n any material aspect
Once that prima facle case has been met, this Court shall allow the testing under
rasonable conditions designed to protect the State's interests in the integrity of
the evidence and the testing process upon a determinaticn that
(1) Ime result of the testing has the scientilic potential to produce new,
non-cumulative evidence materrally relevant to the defendant‘s assertion
of actual 1nnocence even though the results may not completely econerate
the defendant;
(2) The testing requested employs a scientific methed generally accepted within
the relevant scientific community
Identity As An Issue At Trial: Cases reviewing the element of whether identity was at
issuve 10 a deferdant’s trial are discussed in Price,30l N E 2d at 1198-1199 These
cases establish that vhere a defendant maintains that he did not commat the charged

crime and that the post occurrence wirtnesses ho testified that defendant did cormir

2
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the crune were lywng, -a defendant has established that 1dent1ty was Lhe central i1ssue
As discussed 1n more detail below, defendant has consistently maintained his innocence,
denying his guilt, and challenging the veracity of the post occurrence witness against
him

Chain of Custody With regard to establishing chain of custody, People v Travis, 329
I11 App 3d 280, 771 N k 2d 489 (4th Dist 2002}, notes that "[1] tasks too much to
require petitioning defendant 1o these cases to plead and prove proper chain of custo-
dy at the outset, for the evidence at 1ssue will undoubtedly have been within the

safekeeping of the State, not the defendant
In People v Sanchez,363 111 App 3d 470, 842 N F 2d 1246 (2nd Dist 2006), the appel-

late Court, velying on Travas, held that the defendant's motion, which simply stated
that the evidence to be tested had been in the continuous possession of the lav en-

forcement agercies, '"1s facially sufficieat with respect to the chain-of-custody re-

quiremrent
Material Relevance to a Claim of Actual Innocence “[E]vidence thich 1s 'materially

relevant' to a defendant's claim of actual innocence 1s simply evidence which tends
to significantly advance that claim " People v Savory, 197 T11 2d 203, 756 N E 2d
804 (2001) 1The evidence does not have to have the potential to completely esonerate
the petitioning detendant People v Gibson, 357 I11 App 3d 480(2003) ‘hether the

requested DNA testing will provide materially relevant evidence of actual i1nnocence
"requires a consideration of the evidence introduced at trial, as vell as an asses-
sinent of the evidence defendant 1s seeking to Lest " Id at 214 It does not matter
that the result ot the requested test will be favorable or not Price,801 N E 2d at
1192 In addition, a court must be “cautious not Lo ‘collapse’ |1ts] consideration

of a defendant's 116-3 motion ard defendant's clawm of actual innocence into a single
analysis * Price,801 N C 2d at 1193 |

As discussed i1n more detail in this Motion, given the lack of physical evidence con-
necting defendant to the crime, and the questionable testimony of the State's hey
witness J G and her mother Jolanta who was the only post occurrence witness, the

DNA testing of hoir, and clothing evidence from the victim, should 1t exclude defendant
as the source, uould,ﬁhterlally relevant to defendant's continually professed clawm
at trial that he did not commt the crime, would tend to 'corroborate defendant's
witnesses and would otherwise undermine the credibility of the state's theory of the

case

A40 C0001752

SUBMITTED - 1366304 - Criminal Appeals, OAG - 7/3/2018 12:56 PM



123182

‘ 05/15/15 14:37:10 wc. C0001753

05/12/15 14 23 06 WCCH

Cefendant's Requested DNA Testing

By this motion, defenaunt seeks to perform mitochondrial DNA testing of hair ana clo-
thing evidence (see attached for details) none of this evidence vas subjectea to

complete DNA testing as of the time of trial

DNA profiling was developed 1n the 1980's ard began being used as a forensic
tool VYarious methods of DNA analysis have changed and improved over time, becoming
more e<acting and discrumnating See Brandon L Garett, claimng Innocence, 92 Minn
L Rev ' 1629,1658-59(2008) ONA technology has become a powerful tool for identifying
offenders and eliminating 1nnocent suspects According to the Innocence Projest,as of
2009, post-conviction DNA testing has been used to eionerate 245 people in the Uni-
ted States, including 29 in cases in the State of Illinois _

[11inc1s Courts have culed thay DNA i1dentifization procedures and the FBI's method
of calculatang statistical probabality of random match are generally accepted tn the
scientific community and not be subjected to Fry hearings See e g Inre Jessica M,
385 111 App 3d 894,897 N E 2d 810 (2008), People v Rokita, 316 I1l App 3d 292,736
M E 2d 205(2000), People v_ Oliver, 306 T11 App 3d 59, 713 N E 3d 727(1999), People
v__Pope, 284 I11 App 2d 695,672 N T 2d 1321(1996), People v. tiller, 173 I1l 2d 167
670 N E 2d 721(1996), People v Mehlberg, 249 T11 App 3d 499,619N E 2d 1168(1993)
Mitochordcial DA (‘miDMNA') testing was 1introduced in the 1990's for testing bilo-

glcal samples that proved traditionally unsatisfactory for  traditional testing of
DM from the nucleus of cells First used by the FBI 10 1996, mtDNA testing makes it
possible to obtain a n mtDNA type vhere only limited biological sample can be obtained
for testing due to sample quantity, degradation or age Since human hair roots do not
contain sufficrent nuclear DMA for traditional DNA testing, mtDNA testing 1s deemed
well suited for testing of DNA samples obtained from hair where no hair root sample
1S necessary ‘

As reported by the FBI, Mitochondria 1 DNA analyses has been admitted into crumnal
trials in Australia, the United Kingdom, and several other European countries

A collection of State cases, as of 2008, in which mtDNA evidence has been admitted
has been collected by the Denver, Colorado District attorney's office at the follo-
wing uebsite http*// www.denverda.org/DNA/MitochondrialONA-Legal-Decisions hun
Feeral Courts are also recognizing mtDNA testing evidence Seee g U S v. Beverly,
369 F 3d Sle(bth Cic 2004)(ectensive discussion of mtDMA testing) In Illinois, mi-
tochondrial DA evidence 'as admitted at trial in People v Sutlzerland, 223 111 2d
137,860 N E 2d-178(2006) In that case, the Illinois Supreme Court affirmed a first

degree murder, kidnapoing and sexual assault conviction At the trial in the Suther-

4
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tand case, mtDNA evidence vas e.plained and presented by two evperts in the appli-
cation ot DNA and mtDNA tecnoniques in forensic testing, and by Dr Terry tlelton, whose
lab, iitotyping Technologies, performed the mitDNA analysis on the public hairs in
that case See People v Gonzalez,379 11l App 3d 941,384 N L 2d 223(2008)(conviction
of first degree murder affirmed in case where Trial Court admitted evidence of mtDNA

testing by Dr Consctance Fisher, an expert in the field of forensic mtDNA analysis
'nth the ¥BI) Mitochondrcial DMA 15 not a umique identifier because all maternally
related 1ndividuals(brothers/sisters or mother/daughters), absent evidence of muta-
tion, have the exact same mtDMA, as mtDNA 1s inherited strictly from one's mother
Heuever, mtDNA typing can confirm that a known individual can be excluded as the do-
nor of the questioned sample Inus mtDMA testing can eaclude defendant as having been
the source of cell material recovered [rom the hair, clothing and rapelat evidence in
this case "“louch DNMA" refers to the DNA that 1s left behind fvom cell material uhen

a person touches or comes 1nto contact with an 1tem I! ore broadly, “Touch DNA' 1s the
term given to the collective process of recovering and testing trace amounts cof DNA
recovered from cell material. This trace evidence may be recovered from the fabric

ot clething of a victim of a violent cime where the trace evidence has become embe-
dddd by reason of a perpetrator having touched the victim's clothing ‘‘Touch DNA‘
focuses on recovery of DMA sanples from areas on the victim's clothing at locations
vhere the crime file analysis would indicate where a perpetrator may have had contact
For 1t 15 at those areas that there would bte expected greater likelihood of finding
cell material left by a perpetrator Once the trace evidence 15 recovered, 1t 1s ana-
lysed for Lhe presence of DNA 1n order to develop a DNA profile Standard recognized
DNA testing techoiques are then utilized to develop the DNA profile

Cther PCR-STR DNA lesting Generally Accepted In the Scientific Commmity

Defendant also intends to have the hair and "'rape kit'' evidence subjected to
standard PCR DNA testing by the Independent Forensic Secvices Laboratory and by
Genetic Technologies, Inc , Glencoe, Missouri, a laboratory accredited by the American
Society of Crime Laboratory Director and Laboratory Accreditation Board, the most
stringent accreditation pcogram for forensic laboratories in the United States
this Lesting will include standard PCR-SIR as well as Y-STR DNA testing PCR DMA te-
sting, knoun more specilically as the polymerase chain reaction method of DNA testing
1s sumply a techniquein /hich amplifies (copies) a specific region of a DNA strand
1n order to develop a DNA profile to Le compared against known DA proriles 2CR te-

sting 1s accepted by the scientific comrunity. People v Pope, 284 Ill App 3d 645,
(1996)(collect ing cases), People v Qliver, 306 Iri App 3d 59,713 i1 E 2d 727(19%9)

5
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Short tandem repeat ('sTR," ) technology 1s a forensic analysis thal evaluates py

PCR testing 13 specific regions (loci) that are found on nuclear DA vhich have ceen
found to be highly variable among 1individuals, thus resulting 1n.a more discrimina-
ting test cesult

In People v Rokita, 316 T11 App 3d 292, 736 M E 2d 205(2000), a case Lavolvang the
1ssuc of granting post-conviction DNA testing under Section 116-3, the fifth Distract
noted the State's argument that the State did not dispute that SIR-based DMA testing

was now generally accepted in the relevant scientific community See also State v
Jackson, 255 veb 68,582 ! 1 2d 317,325 (Neb S<Ct ,1998)(PCRISTR testing has ' 'been
around several years nov, and there 1s nothing unique about PCR-STR versus any PCR' ')
See also A SHORT PRIMER OM STRs - Why do prosecutors fleed to Learn About STRs ?
Si1lent Witness Neusletter, Vol 4, (lo 9 (American Prosecutors Research Institute 1999)
( sTR testing 1s based on the scientific principles of other generally accepted me-
thodologies ") Y-SIR DA testing is sumply standard SIR-PCR testing that focuses on
the DNA from cell material uhich 1s 1dentified from the testing as coming from the
male Y chromosone vhere DUA testing reveals a mixture of male and female DNA

Tne I'BI recognizes and has issuved standards for interpreting Y-STR DNA testing results
PCR-S[R testing methodology has been deemed by numerous States to be generally acce-
pted 1n the scientific comunity so as to be admissible See e g State v Taylorv,

656 M U 2d 385 (inn § Ct 2003),State v Deloatch, 354 N J Super 25, 804 A 2d 604(N J
2002), lemour v State, 802 So 2d 402(Fla bist ,Ct 2001), People v Slzreck, 22 P 3d

68 (Colo S Ct 2001)

The testing will produce new non- cuttilative evidence relevant to
Defendant's assertion of actual Innocence

Defendant stands convicted. Defendant has consistently maintained his innocence
DefendanL has been incarcerated since his arrest for crimes he claims he did not com-
mit and since he has been servaing a 15 year sentence in prison. Clearly allouing the
requested testing 1s the utmost wmportance for 1t could result in physical evidence
vnich 1s clearly relevant to defendant's claim of actual innocence
The forensic DNA testing vrequested by defendant would produce new, non-cumulative evi-
dence which would significantly advance defendant's claum of actual innocence and
would, 1f exculpatory, be so conclusive that 1t uwould probably change Lhe result on
retiral At trial the State presented no irrefutable physical evidence connecting de-
fendant to the crime or the criume scenes other than the extrcemely circunstantial evi-
dence of the post occurrence witness lhe hair, rape kit and clothing evidence colle-

cted during the case 1wvestigation uas not {ully foiensically tested at all ard thus

6
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any such forensic DNA resting as now requested would be nev and non-cumulative -eviden-
ce  [he DA evidence to ke adduced by the requested forensic testing, 1f 1t ecludes
defendant as the source of DMA, would raise significant doubt at any re-trial as to

defendant 's involvement with the sexual assault in this case

- THE MODERN DNA TESTS THAT GAWLAK INTENDS TO USE ARE
GINERALLY ACCEPTED BY THE REILEVANT SCIENTIFIC COMMUMITY

Pursuant to secction 5/116-3(c)(2), the testing requested ' must ‘employ a scien-
t1fic methed generally accepted within the relevant screntific community !
Gawlak satisfies this cequirement because he i1ntends to tast the afocementioned phy-
sical evidence with wnodern DNA testing, including SIR,Y-SIR, and mitochondrial DNA
testing In his Motion for Post-Conviction [orensic DNA Tesling Pursuant to 725 ILCS
5/116-3, itcfillen also requested the same types of DA testing See fkihillen DNA tiotron,
at 44-52 +ore inportantly, in its June 15,2010 Ocder in People v McMillen, No 90 Ck
328, the court concluded that the "testing [McMillen] bas requested employs a scien-
tific nethod generally accepted within the relevant scientific community "
Comnon sense and fundamental fairmess dictate that the Court's "genmeral acceptance’

ruling 1n McMillen must be applred to Gawlak's case

MODERN DNA [ESTING HAS THE POTENTIAL TQ IDENTTEY
A REDUNDANT DNA PROFILE ON J G.'s CLOTHING
WHICH WOULD SIGNIFICANTLY ADVANCE GAWLAK's INNOCENCE CLATM

Due- to the nature of J G 's alleged assault 1t 1s certain that oftender grabbed,
or repeatedly touched J G 's blue shirt and underiear Thus, 1f modern DNA tests iden-
tify the same male DMA profile on the J.G's underuvear and blue shirt and the DNA pro-
f1le 15 1nconsistent 'ith Gaulak's DNA profiles, this would sigmficantly advarce Ca-

wlak's 1nnocence claim.

MODERN DNA TESTING HAS THE POTENTIAL TO PRODUCE NEW,
NONCUMULATIVE EVIDENCE THAT COULD SIGNIFICANTLY ADVANCE
GAWLAK's ACTUAL INNOCENCE CLAIM

The court must find that Gavlak's requested DMA testing has the 'scientific po-
tential to produce new, noncumulative evidence materially relevant to the defendant's
assertion of actual innocence even though the results may not complctely e.onerate the
defendant " 5/116-23(c)(1)(emphasis added)

Materially relevant evidence 15 evidence 'vhich tends to significantly advance a de-
fendant's claimn of actual innocence " Peoble v Gibson, 328 ¥ E 2d atL 837, accord
vith People v. Savory, 756 N T 2d B804,(2001) [mpoctantly, the DNA evidence nced not

7
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"completely ecorerate a defencant to te materially celevant ' People v 6ibson,328
N L 2d at 837, accord People v Hockenberry, 737 N E 2d 1088,1093 (I1l App Ct 2000)
(the statute's language indicated no legislative intent to lumit the use of scienti-

fic testing only to situations vhere the testing viould result in total vaindication ')
In short, the ''plain and ordinary meaning of this provision is that the [rial Court
must ocrder testing vhere there 1S a potential that the evidence [can significantly
advance] the defendant's assertion of innocence '' People v Hockenberry, 737 N L 2d
at 1092 (emphasis added)

Gaulalk satuisfies this statndard and 1s entitled to DNA testing, such a result +ould

also sigmificantly advance Gavlak's innocence claim

‘ﬂﬂﬂﬂﬂﬁJRE , for all of the foregoing reasons, Defendant SYLWESTER GAULAK prays
that this Court enter its order
1 Granting this petition,
2 Ordecing the Bolingbrook Police Department's Office to tumely locate and
properly secure and transfer the clothing of Justyna Gaulak, the'rape ‘at'
evidence, 1including the hair therein, complete uith all chain of custody

paperwork related thereto, to facilitate DNA testing for the presence of
cell msterial, by the qualified and accredited laboratories as agreed to by

the State and the Deferdant, all at the expense of the Ceferduant,

3 Ordering that all such evidence tramsferred to said laboratories be secured
vy a proper chain of custedy and that all such evidence, so transferred to
ard tested by a laboratoty, be returned with a.proper chain of custcdy to
the Rolingpbrook Police Dapartment

4 Granting such further relief as this Court deems warranted

Respectfully Submitted

z 2
'/;7yﬂ/’w6 j/gi/ 6‘:’—)[’(, -(/.LJ(.’
/7

VERIFICATION

Under the peralties as provided by law pursuant to section 1-109 of the Code
of Crvil Procedure (735 ILCS 5/1-109), the undersigned certifies that the statements
set forth i1n this instrument are true and correct, evcept as to matters therewn stated
to be on information and belief and as to such matters the undersigned certifies as
aloresaid that he verily belicves the same to bte true

S, S Sy el et
/ Atbiant

[o>]
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NA.RRAT]VE/PROPLRI Y LUNllNUAflON e
[RFPORTING AGENCY SUPPLEMENTAL RZPORTS PAGENO  [INCIDENT REPORT ~O
110990200 EVIDENCE TECHNICIAN REPORT lofl SR 07 - 47961
DATE OCCURRED DATF TH)S REPORT STATUS
Predatory crimmal sexual assaudt of child 12/1107 1220/07 Q9

Evidence Techmician Report
' Predatory Criminal Sexual Assault of Child
9 Hidden Valley Court

Vicoes |

Item 1 Hlineis State Police seaxual assault evidence collection kit

Item 2 Ilhinois State Police paticnt consent/autborization to release information and evidence form
[tem 3 Blueshirts

ltemm 4 Pink and blue underwear

On Monday 12/16/07 around 0330 hrs [ responded to the Bohingbrook Pelice department to assist
Ofc Buitron 1162 1o report of a predatory criminal sexual assault of a chuld Upon arrivat I met with Ofc
Buitron 1162 1n which [ received from her the above histed sealed Ilhinots State Police sexual assault evideace
coliection fut that was collected at ¢the Bolungbrook Medical Center The lut along with the
consent/authorization to release information and evidence form was submatted 1nto evidence at the
Bolingbrook Police Department

1 then procecded with Juastyna’s mother, Jolanta M Martin to therr residence at 5621 W 104"
Soreet Apt 3B Oak Lawn, IL un Monday 12/10/07 around 0430 hrs While at the residence I received irom

Falanta the above histed blue shurt and piok and blue underwear Jolanta related to me that I had
related to her that those were the clothes she was wearing at the time of the incident The two articles of

clothing were subrortted into evidence at the Bolingbrook Police Department
Nothing further at this ime

w
~
>
~J
)
-
>
OTFICERS AT SCENE - REPORTING OFFICER FIRST )
ET hmidi | -
Nick Schm IJSM” 3 ,
ZOorY 10 OTHFR AGENCILS INVOLVED APPROVED DATE
Evidence /ﬁ/‘;vy./ 12 /11 /67
rARES
C0001760
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1LLINOIS STATE POLICE
Division of Forensic Services
Johiet Forensic Science Laboratory
515 East Woodruff Road
Johet, Tlimoss 60432-1260
(815) 740 3543 (Vouce) * 1-(B0D) 255 3323 (TDD)

Rod R Blagojevich Larry G Tient
Governor May 5, 2008 Dnector
LABORATORY REPORT
JOHN MULYK

BOLINGBROOK POLICE DEPARTMENT
375 WEST BRIARCLIFF ROAD

BOLINGBROOK IL 60440
Labocatory Case #J07-011356

Agency Case #07-47961

OFFENSE  Sexual Assault
SUSPECT  Sylwester Gawlak

VICTIM SNy

The following evidence was submitied to the Joliet Foiensic Science Laboratory by J Mulyk on
December 21, 2007

EXHIBIT DESCRIPTION FINDINGS
1 Sexual assault evidence collection kit
from containing
1A Blood standard No analysis necessary
1B Vagnal swabs No semen dentified
No saliva indicaled
1C Oial swabs _ No semen 1dentified
1D Head hayr combings Apparent hairs, fibers and debns observed
1C Fingemail scrapings No apparent debris observed
IF Papei hag reportedly containing one Not exarmned

while pony-tail holder

2 Blue shut No apparcent stains noted
This item was laped for remaval of apparent
harrs, fibers and debnis

3 Pink and blue underwear No semen 1dentified
No saliva indicated
This 1tem was taped for removal of apparcnt
hairs, fibeis and debiis

A49 C0001761
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BOLINGBROOK POLICE DEPARTMLNT

Laboratory Case #J07-011356 -2- May 5, 2008
REQUESTS

If you have in your posscssion additronal evidence that may be of sigruficant value in this casc, picase
advise

Mcroscopy evidence (hairs, fibers, debris) was collccted 1n this case Please advise 1f comparisons are
importani to your mvestigation and cnsure that all standaids can be collected

If you have any questions 1cgarding thes report, please feel free to contact me

Respectfully submitted,

= Ll
C pher W Webb
Forensic Scientist

cc WILL COUNTY STATE'S ATTORNEY

A50 C0001762
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{1 O TS AL DT T e
*J070113%56°

Illinoas 9tate Police

i
]
!
|
|
|
]
|
!
1
i
|
{

=3
{ CSSC Number QIDR'G,NAL Division of Forensic Services {Laboratory Case Numbecr |
| | Forensic Scienccs Command - | JO7 - 011356 |
] ! EVIDENCE RECEIPT ) |
Page 1
| Agaency Name |Agency Telephona |NCIC Number {|Agency Case Number |
| BOLINGBROOK POLICE DEZPARTMENT ] [(630) 226-0600 | 0990200 | 07-47961 |
] | 1 | !
| Send report to |Agency addresas {Cxty 1Z2ip Code |
{ JOHN MULYK 1375 WEST BRIARCLIFF ROAD | BOLINGBROOK | 60440-951 |
- - - - e e - == ol 2 e e — — - |
{Of£feonse iCounty of Offense |Date Offansg Occurred|
| Sexval Assault 1Wad} [ 12/07/2007 1
1 ! | 1
|Victim Nams | Sax jRace { DOR {
| Female [White |“ 1
| ! i |
| Suspact (s} Name | Sex |Race i DoB I
| Sylwester Gawlak |Mala |Whate t 12/03/1967 |
I | | ! {
| Investagating officer jOfficer delaivering evadence )
{ JOHN MULYK {J Mulyk |
1 | I
I Lab . ] cssc | Agency | ) |
f Exhibat | Exhibit | Exb/Inv | |
| Number (s) | Number(s) | Number(s) |Evidence Description |
! | | ) |
{ 1 1 1 1 |One sealad I S P sexual assault kat . ]
i | | ) {
| 2 | 1 3 {One sealed paper bag containing one bluas shirt [
| | | ! |
| 3 | | 4 |One sealed paper bag containing pink and blue !
} i ) lundexwear |
| | | | I
| Lab | 1 [ | |
| Exhibat | | | | {
| Numbar (s) | Date ] Taime [Recarved From(Signature) |Received By (Signature) |
| | { I | |
| | f | i )
I | I l | 1
{ ! | | | |
| | | | | |
1 l | { 1 }
t | ) | I )
| | | | | )
| | ] { I 1
| | } 1 1 }
| | } | ! |
! Lab | ) I
|  Exhabat | } |
| Number (s) | Data jRaturned By (S5ignature) Releasaed to(Signature and Agency) I
| | ( |
| | ! |
| I { !
| | t |
i I | |
| | | |
| 1 | |
| | | |
| l | l
| | ! I
[ I ! l

Items submitted as avidence could be damaged during ae<amination

A51 C0001763
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}u‘l-'"l‘-b ISR RS TV o I I Sy Iy O Sy L
éﬁ&‘ ) Ouwlision of Forensic Services
N 7, Forensic Sciancas Command

SEXUAL ASSAULT EVIDENCE COLLECTION XIT FORM A

Version 5 Accepled Dale 11/09/2007

C0001764

14:37:10 WC

05/12/15 14 23 06 WCCH

wvoayc !Q t ” ‘j b !
Iniflals )_\& éﬁ/
Date ﬂ:{bf ﬂz 174 o

Source/Date Received i,y ) 10x5 fio/ 2.4 v/

Victim's Name m

EXHIBITE | & SEALED O UNSEALED @fsp O OTHER
Obraghdn G Y115T0g G aspld wntl Lo Lodore. W/islog g
SUBEXHIBIT A g s iedor vidss Gt ““SUBEXHIBIT #
/D Head Halr Combings

z B Blood Slan ;rd B

t 5 Vagmal-H’mﬂrSwms)‘ZL
~ Thw Jpr?s “/’7 &/ s
% Mo
P>y
M > &)

Oral Swab(s) (<D

¢ (——3
)

iIC

- 72D sem-€s,
& PR
rfed K/“v(’)

)

. ZQS Anal [Rectal) Swab(s)

114

S

b A
fr po FnrT0

f

SUBEXHIBIT(S) SEPARATED FROM THE KIT M/

T et e D 9

A ZS Pubic Halr Combings

[5 Fingernall Scrapings — £7 4 LT
A% W"JAS o€ s

NS

Miscellansous / Debris Collection

Miscellaneous Stalns/Bite Mark Swab(s)

NS

l E Additional Item(s) 1n Kit

T sEE OTHER WORKSHEET(S)

hkﬁ u +a‘ , - L« ;e
uwh blxpfﬁ?mm -l:pc ylerbs Q
— A7 XA

/KSLIDE(S) MADE PUTINTO KIT

MARK, WHEN APPROPRIATE v ~ABAcard-tot-#do
AP Std =4-¢f KM Amylase Std = + ABAcard Blank = ¢-)
AP Blank = () KM Bla Amylase Blank =i
Repackaging hy u./ s&r— Oate M‘K Analyst &
4 77 1.4 ————
C0001764
Ab2
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! [ ’ IRV = ' v

‘ STE|52 Plaase print Iype of use a patient inlormahon stamp

MEDICALFORENSIC DOCUMENTATION FORM (patent starp
(4 PAGES) (AR L S
6 Q07

lilincis State Police

Divislon of Forenslc Services
IN utpatient

;___ (DS M R AR I

Patient Name ] 0% Ago &1 |

[ Race ( N Sex | Arwval Dale {2 { 10 071 Amval Time

County (Al ISlala \L

Hospifal BOh \ e ERy *
For Chiidren Name of Guarglan Relationshp mny{ g
Person providing hustory, \w Relationstup o pallent n J]Hlo 0

For childrén Avord mulliple interviews Take tima fo establish rapport Avold leading or yes/na q'ueshom Usa dirct quotes Avod surpnse or negative
emobons, whis stii shawing concern and sypport,
E)

f Patlenl’s Description of what happened
*

1 Py A Fatie pu ks oy Veliag

b B i~ e s 0 U B NSRRI ~ R B - DLV Y ‘“&Li.—,—‘ ~ L

& |z =

2 Dateof Assawrzi&-ﬂo'} Time of Assautt QX)O_[ 3 Locaton & geographical surroundings of assault

4 Patenl's Descrplion b{’lss'sallén}(s). b, e o
Do S .'
. Yo g 10T s

5 Sexual'acts des¢nlibd by patienViystongn % ¢ 7,
Acts Describdd | Yes | No ] Touched'| Unsure | Acts Described [ ves | No [ Touched | unsure
Penotration of fadnals sex organ by /1 “MaStitbatony ¢ . . ) v, e

pems, <y & (ln ofpatient by hssaliant

fingaf , Ty | T x of assaltant by palignt

forelgncblectt © V7 | Did ejabulditdnidecur?

descnbeobleclt 2 R TN iside body onlice
Peneiration of anus by ’ Y blislde body artfice

If oulslde body onfice, dascribe location ’

_penis
finger Other sexual acls? | I T |
foreign object 1 yas, descnba
describg obygel Did assatantusecondom? | | [ [

Was oral sex performed Kissing licking or sucking ol breasts or other paris of pallent s body?(j
on patienl by assailant? b OYes ONo
on assaifant by pallent? if yes, Descube
ILSPsD2A
(White capy 10 hospital, yellow copy in ki) Jo1 .\S 35k
A53 C0001765
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'
B r
: ! \ [S v

IMEDICAUFORENSIC DOCUMENTATION FORM— PAGE 2 Pisase pnnl, type or use & patient nformation stamp
6 Post assaull hygrene/aclivily Yes No (palient slamp)

unnaled (SR CE ETOR O 0 a

defecated

genial wipewash orzoor 0007060986
battvshower 2l ‘

douche
(ampon or graphcagm
removedfnserted (circle)
oral hygieng/inlakavormit
changed clolhes

~

[—
=
—
=
=
=
=
—
= X
—
—
==
—-—
—
—
=
=
-
=
=
=

00 0DEORE
wiaflfulalululnlw

7 Pertinent medical history
a Dale of LMP
b Sexuval acthvily wilhin 72 hrs of assault? pother han soral assaull)
Yes No
¢ Coniraceplive used at ime of assault?
d Communicable chseases of nisk to lab personnal Alter STEP 5, cbiain sppropriale medicai spech liom the mouth far

clnice! inb lesting Pallant ma) r!nn out hinhar mouth aller spacimens sre
(6.9 hepaliis, T8, HIV, lice, elc) abizined {00 NOT INCLUDE MEDICAL SPECIMENS [N KIT)

¥

. ,
- . ~-- R

GENERAL EXAM

Trauma should be recorded on the diagrams below which may bs usedna cnminal proceeding These include |acerations, scratches, bruises (detail
s1z6, shape color), erylhema, biles, paltemed inury burns, fractures and stalnaiforeign maibnals on body, sweling, lendemess Bz surato nate even
the most minor signs of lrauma In children Includa anggenital or behaviaral symploma Nole general appearahce

Note abnormalitles In diagram and/or lext

—t
m
>
]

-

5pP8020
("While copy to hospital, yellow ¢opy in i) Jo1.- 135 b *

/

Ab4 C0001766

SUBMITTED - 1366304 - Criminal Appeals, OAG - 7/3/2018 12:56 PM



123182

(i w1 Adoa moyek

b1 {120

C0001767

05/15/15 14:37:10 WC
05/12/15 14 23 06 WCCH

‘(eydsoy of £d09 siium)

/},:0 0 W\ - Lol

j18) pue wesBerp uo seuniur oo »

xiua) pue eujfies

SZYBNPINPY] 8SEB]J SLIEXS [BNVELLIY JO Wi

jn2eds (noyiw suaLursds Jeana Ajus aJinbas uaIpuyD 1SOLL ‘@AGGE EBjoU SY «

, ) WYX3 TYNHIINI
| . Wy
SAUY PUB WNBIS/SUS Y [JoN []%oA (pasownana.
by o=l \-’T‘P’?*‘vﬁﬁf-ﬁ.——“%‘ e A s p—— Al on ey

uoieiadas Gmop {esaje| uonzer preming oA g |

(JaANBUBWI|BICE] «

~ euydns sogodeuy [~ Auojoyp |

wexaGupnpuosod .

Snuy pus BAINA

¥

seae feue pue |Bjiusb (eulsixe

#ojaq swerbejp uo (saﬁueua KeuswByd ‘Burygorou 'Suniess) suinasy o1y pue (S§8Wepua)
‘Buijoms 'swng Am[w paurajied 's3/1q 'ewayplie *[UORGUISIP PUB UCHEIO] ‘62|15 |IBIAP)] 53SINLQ ‘SBYDLEIOS 'SUO[IBIBIL]) BILNBI) BINIB (B PICISY «

uey} ‘Prya oy} 1o} tewney) Ajreuojowa so AjjeaisAyd oo} 8q pinom ucieuwexe eyl §j |euosSaj0id yieey Guipuane eyt Aq $iseq esed Aq eseo @
U0 papidap 3q ishw ‘suawnads se |jom s jeaisdud Buipnjou ‘'uoneuruexe |0 a3 Ajmols pagsoid pue poddes ysjiqelse o) ewn e8] UsIPIYII0S

wninaads jo UORBILQN| JO] KU0 JOIBM 2U[R|SONBI0E] HOU B{lPIS S +
punoy st ewnen i ‘sweiflerp u) uawAy jo adeys mesq .
fupasq Aue sjoN sjBustew UBIAL0) puB 'suiB)s "oBIBYISD |8 BfoN «

8Y) ue gems isiow 9 Bujsn Ajueb Aq pewe)qo eq 0) pesu Aew suswissds

i IHII I RL A O i AT

£9.010EC0

¥ IIIIIIIILIIﬂlmllllllllilﬂl I

dureys uoiewsoju juaned e esn 1o 8dA) ‘|G ases|d

SUBMITTED - 1366304 - Criminal Appeals, OAG - 7/3/2018 12:56 PM

WYX3 IYNY GNV TV1INID

€ 39Vd — WHO-A NOLLVY LNIWNND0J JNSNIHQATYIIAIN

A55 C0001767




T
-

' -

123182

05/15/15 14:37:10 WC
05/22/15 14 23 06 wccH

MEDICAL/FORENSIC DOCUMENTATION FORM-— PAGE 4

. COMPLETE EVIDENCE COLLECTION STERG ™

4 -

C0001768

PR

Ploase prinl, lype or use a patient information stamp

Allar Siep 8 obtan epprogr; dcal
{DO NDT INCLUOE MEDICAL SPECIMENS iN KIT )

{tomho vaginacarviy o mato urelhra tor clialcat lab lesting

ANAL EXAM
+ Digtat or anoscopic exam at discrelion of physiclan
« Note abnormaliies on above diagrams and/or text

| COMPLETE EVIDENCE COLLECTION STEPS 7:13 -

v

003010767

(NS 20

(o
(BTN AR M e T
. 1|onoor 006

)

alignt slamp)

0986
=

a

b

Alur §

INQUOE WEDICAL

efiniea! fad

¥ gblain apprograte madical spackmens irom the anus for chlaal fab fesng (0O NOT
Alter Step 1 obl-hxuﬁp‘wwhla bood speamens {ov
L.

{COMNOT INCLUDE MEII]CA-L SPECIMENS IN

toalng

CIMENS (N KIT

Pholographs-—~ may bie laken and rafeasad lor evidenbiary purpasas with the wniten consent of the patlant If 13 years of ags or older or the pallent's parenl or
guardian f the patient launder 13 years alage IS the parenvguandian Is nat immedsately avallable, orrelusesrelease phatographs may betaken and releaged to
thelaw anlorcamenl egancy and stale's allomeys by the Invesligaling law eniorcoment olflear or he Department of Children and Femlly Services Photas shouid
be taken usingan adjustable focus camerawilh fiashor othar adequalte ighting which wall allow both clase upviews and longer overgilviews Blemarks shouldbe
pholographed using a scale In tha view In ordar tofacilitate accurate measuremanis during comparlsons with known dentition of a suspgg

SUMMARY OF FINDINGS

L ndraa

K Lea

b = G- bharseab i I A i
SIGNATURES
NAAAL v W {r 71 v .y t
(ExaminingHeallh Prolessicnal Signalure} (dale) {AssisingHedlth Professional Signalure) {dath)
Pl V/L('}'“" t - .
{Plsasepnnt) {Please pnnt) \

]

> ¢

- COMPLETE EVIDENCE COLLECTION STEP 14, ,°

FINAL INSTRUCTIONS

2
3
kit box Discard unused materala

inlilai and aflix red evidence tape on box top

4
5 Flil out informalion required on kit box top
6
N

Hand the setled kit and sealed bags lo Investigaling officer
OTE 1 alficer Is not present at this time, placoe sealed kd and saaled bags In secure area a? room temperalure, and hold lor pickup by investigating ollices

1 Make sure all Information requested on all sample envalopes and bag labels have been fified out completely
Separate all forms (Sleps 1, 2, and 14) and {ollow disinbullon requirements on the bottom of each form
With the exception of the large sealed and labaled clothung bags and any urne sample collacled, return all svidence envelopesbags to the

ETE-EVIDENCE COLLECTION STER 15 -

{('White copy 1o hospial, yellow copy in kit)
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INTHE -
CIRC G Loyl pF- vtk THELL7H "A//ﬁ/é//ﬁ{ LS

LUl ComTy (Ll inees

3

Foopls oF YHE G OF flliners

T 'ALNACD UM
[ULRREEEER

)
PlaintiffPetitioner ) .
. ) = =
Vs. ) No Lol CF & ‘13;7
) ' =7 @
SYUWE STER (##tAe )
Defendant/Respeﬁd.ent. )
PROOF/CERTIFICATE OF SERVICE
TO: U504 S~ He (GHPE. CTO: MAHES L (ala550L
Cledy o Ve Coust” - dee founit SIHLY JT700G%
1 b Yetboe Son PR (21 - Chs Cape =
MMOA/;L mw U ol 32
PLEASB TAKE NOTICE that on }/ZM/ 7% 2098 1 placed

~ -the documents listed below in the institutional mail at MW .
“ Correctional’ Center, properlyaddressad to- the partxes ‘listed- above for mailing through
“the Uriited: States Postal Service : . '
BEF st amTl paiion ok oSt = Comh(Tion FoRimsrc i 7% 51’7”??
Prlsvpvy 70 72 (LS 7///5 2

Pursuant to 28 USC 1746, 18 USC 1621 or 735.ILCS 5/1-109 1 declare, under penalty of
perjury that I am a named party in the above action, that I have read the above
documents, and that the information contained therem is true and correct to the best of
my knowledge and belief.

DATED: MAY 7 f‘Zﬂ/D/ | Js/ W Gt

Namey SULLM S7BR-_CA-H/of¢
ﬁEA—K Cwﬁ»ﬂ 4 IDOC No._pp 79 26

_ /% Correctional Ctr.
T PLbrsE Shwp ME ONE SW@ POB%?;Z/ V% Comectional Ci

COPY_PhC Lok fy Prlson %& e éﬂdé 1L
s CoeD. Vlrande 2o ! / '

A57 C0004769---
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PROOF OF FILING AND SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the
Code of Civil Procedure, the undersigned certifies that the statements set
forth in this instrument are true and correct. The undersigned deposes and
states that on July 3, 2018, the foregoing Brief and Appendix of Plaintiff-
Appellant People of the State of Illinois was filed with the Clerk of the
Supreme Court of Illinois, using the court’s electronic filing system, which
provided service to the following e-mail addresses of record:

Michael J. Pelletier Patrick Delfino

Thomas A. Lilien David J. Robinson
Yasemin F. Eken Dawn Duffy

Office of the State Appellate Defender State’s Attorneys Appellate
Second Judicial District Prosecutor

One Douglas Avenue, Second Floor Third Judicial District
Elgin, Illinois 60120 628 Columbus Street
2ndDistrict.eserve@osad.state.il.us Ottawa, Illinois 61350
Counsel for Defendant-Appellee 3rdDistrict@ilsaap.org

James W. Glasgow

Colleen M. Griffin

Will County State’s Attorney’s Office
57 North Ottawa Street

Joliet, Illinois 60432
cgriffin@willcountyillinois.com

Additionally, upon the brief’s acceptance by the Court’s electronic filing
system, the undersigned will mail thirteen copies of the brief to the Clerk of
the Supreme Court of Illinois, 200 East Capitol Avenue, Springfield, Illinois
62701.

/sl Evan B. Elsner

EVAN B. ELSNER

Assistant Attorney General
eserve.criminalappeals@atg.state.il.us
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