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NATURE OF THE CASE

Following a bench trial, defendant was convicted of aggravated battery

of a child and other lesser charges and sentenced to twenty years in prison.

The Illinois Appellate Court found that the circuit court improperly admitted

an out-of-court statement of the victim, vacated defendant’s convictions, and

barred the State from retrying him. No question is raised on the charging

instrument.

ISSUE PRESENTED FOR REVIEW

Whether the People may retry defendant because the trial evidence,

including a statement by the victim identifying defendant as the cause of his

burn injuries, sufficed for a rational fact-finder to convict him.

STANDARD OF REVIEW

Whether the Double Jeopardy Clause bars a retrial presents a question

of law that this Court reviews de novo. See People v. Bonila, 2018 IL 122484,

¶ 10.

JURISDICTION

Appellate jurisdiction lies under Supreme Court Rules 315 and 612(b).

The trial court entered judgment on August 6, 2014, and defendant filed a

notice of appeal two days later. A21-22.1 This Court granted the People’s

timely petition for leave to appeal (PLA) on September 26, 2018.

1 “C_” refers to the common law record; “R_” refers to the reports of
proceedings; and “A_” refers to the appendix to this brief.
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STATEMENT OF FACTS

Defendant was charged with aggravated battery of a child, heinous

battery, and aggravated domestic battery, on the theory that he forcibly

immersed his six-year-old stepson, J.H., in hot water, causing great bodily

harm. See C11-13.

The State moved in limine to admit an out-of-court statement by J.H.

to treating nurse Rosaline Roxas, in which J.H. identified defendant as the

cause of his injuries. C44-48; R.MM12-20. The trial court deemed the

statement admissible pursuant to the hearsay exception for statements made

for the purpose of medical treatment. R.MM25-27 (citing ILL. R. EVID.

803(4)). Based on this ruling, the State presented Roxas’s testimony at the

ensuing bench trial and did not call J.H. to testify.

At trial, Dr. Marjorie Fujara testified that J.H. was admitted to

Stroger Hospital on July 30, 2008, with burns covering thirteen percent of his

body. R.UU10-14.2 J.H. had second-degree burns on the soles of his feet,

buttocks, perineum, and scrotum, and he had third-degree burns that burned

through the full thickness of the skin on the tops of his feet. R.UU14-15. Dr.

Fujara testified that second-degree burns are extremely painful because “the

2 Defendant was arraigned in December 2008, see R.A2-3, and his trial
began in February 2014, see R.TT4-5. Part of the delay was due to
defendant’s failure to appear at a pretrial status hearing in November 2011.
R.FF2. The court issued a “bond forfeiture warrant,” id., but defendant was
not apprehended until he surrendered to police in February 2013, R.GG3.
Proceedings on the aggravated battery case then resumed in April 2013.
R.II2-3.
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nerves are spared,” and J.H. needed to receive intravenous morphine before

his dressings were changed. R.UU15-16; see also R.TT18.

Dr. Fujara opined that the pattern of burns could only have been the

result of forcible immersion in a bathtub of hot water. See R.UU27. She

explained that the soles of J.H.’s feet and his buttocks were burned less

severely than the tops of his feet because his feet and buttocks were in

contact with the surface of the bathtub, which was cooler than the water.

R.UU26. And she noted that the burns on J.H.’s feet showed a clear

demarcation line at the ankles, with no splash marks extending upward.

R.UU16-20.

Based on the pattern of burns, Dr. Fujara ruled out alternative,

accidental scenarios. She testified that if J.H. had stepped into a bathtub of

hot water of his own volition, he would have put one foot in the water, not

both feet and his buttocks all at once. R.UU28. On contacting the hot water

in this scenario, J.H. would have “reflexively” withdrawn his foot, causing

splash marks. R.UU27-28. Alternatively, had J.H. been sitting in the

bathtub when the hot water tap was turned on, he would have flailed on

contact with the hot water, again resulting in splash marks. R.UU28.

Nurse Roxas testified that she treated J.H. while he was in the

Pediatric Intensive Care Unit of Stroger Hospital. R.TT13-14. On the

afternoon of August 8, 2008, J.H. called to Roxas and said, “I’m going to tell

you something.” R.TT15-16. When Roxas asked what it was, he said, in
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summary, “[m]y dad was the one who poured hot water on my buttocks while

I was in the tub.” R.TT16.3 Roxas did not press J.H. for more details.

R.TT21-22. Before this conversation, J.H. had not divulged the cause of his

injuries, and “[h]e just started crying if [medical staff tried] to ask him

anything about the incident.” R.TT17.

Thomas White investigated J.H.’s injuries on behalf of the Department

of Children and Family Services (DCFS), interviewing defendant on August

3, 2008. R.UU53-54. Defendant told White that on July 29, 2008, he had

been the sole caretaker of J.H. and seven other children, ranging in age from

infant to twelve years old, while their mother was at work. R.UU58-59,

R.UU67. Defendant told White that at some point that morning, J.H. and his

brother, while tussling, had fallen into feces that had leaked from the infant’s

diaper. R.UU60. Defendant told them to go to the bathroom and clean up.

R.UU60-61.

Defendant offered White no explanation as to when or how he became

aware of J.H.’s injuries, or why he did not seek immediate medical care for

J.H. R.UU61. During his investigation, White learned that two of the

children noticed that J.H.’s “feet were peeling” and told their mother when

she came home from work around 10:30 p.m. Id. “[I]mmediately upon

learning of the child’s injuries,” their mother insisted on taking J.H. to the

3 The precise mechanism described by J.H., in which defendant poured
hot water from a cup onto his back, R.TT16; TT21, did not align with the
medical testimony, R.UU43.
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emergency room. Id. Defendant took J.H. inside, and he later admitted to

White that he had falsely identified himself to hospital staff as “Joe

Campbell,” J.H.’s uncle, and falsely claimed that J.H. had sustained the

burns while in the care of a babysitter. R.UU58; UU62.

As part of his investigation, White ascertained that a couple of days

before the incident, a new water heater was installed at the residence.

R.UU76. The water lines were reversed; therefore, hot water came out of the

cold faucet and vice versa. R.UU76-79. The hot water emerged from the

faucet at temperatures above 160 degrees, which was much higher than a

typical hot water temperature of around 120 degrees. R.UU77.

The trial court convicted defendant of all charges, noting the

unrebutted “scientific evidence” that J.H.’s burn injuries were the result of

forcible immersion in water. A24. The judge emphasized that defendant was

the sole caregiver when the injuries occurred and that he demonstrated his

consciousness of guilt by giving false information at the hospital. A24-25.

Ultimately, the trial court sentenced defendant to twenty years in

prison for aggravated battery of a child, A21; R.YY5, and held that the

remaining counts merged, R.XX25.4

4 The record contains three judgments; the second is operative. The
trial court first sentenced defendant to twenty-two years in prison at 50%.
C122. The State petitioned for relief from that judgment, citing a statute
that required defendant to serve 85% of his sentence. C126-27. On August 6,
2014, the trial court entered a second judgment sentencing defendant to
twenty years at 85%. A21; see also R.YY5 (orally pronouncing twenty-year
sentence). Defendant filed a notice of appeal two days later. A22. On
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On appeal, defendant claimed that (1) the trial court erred in

admitting J.H.’s hearsay statement to Nurse Roxas; (2) the evidence was

insufficient; (3) the trial court should have held a post-trial hearing

concerning defendant’s allegations that his trial counsel was ineffective; and

(4) his sentence was excessive. A7-8.

The appellate court agreed that the trial court erred in admitting the

hearsay statement, reasoning that because J.H. had already been in the

hospital for more than a week before making the statement, his identification

of defendant as the source of his injuries “was not made to assist in his

medical diagnosis or treatment.” A9; see also A14. The appellate court

further held that this error was not harmless because “J.H.’s statement to

Nurse Roxas was the only evidence that placed defendant in the bathroom

where the injury occurred.” A9-10; see also A18.

The appellate court did not expressly rule on defendant’s sufficiency

claim. However, after finding that the hearsay statement was improperly

admitted, the majority barred the State from retrying defendant based on its

analysis of the sufficiency of the evidence. A10-13. The majority reiterated

that “J.H.’s erroneously admitted hearsay statement was the only piece of

evidence placing defendant in the bathroom where the injury occurred” and

August 18, 2014, the trial court purported to enter a “corrected” judgment
that sentenced defendant to twenty-two years at 85%. C140. Because the
trial court lacked jurisdiction to modify defendant’s sentence after he filed his
notice of appeal, e.g., People v. McCray, 2016 IL App 3d 140554, ¶¶ 23-25,
this Court should disregard the third judgment.
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emphasized that “[t]he State provided no other identification evidence.” A13.

For that reason, the majority concluded that the Double Jeopardy Clause

barred a retrial. Id. Justice Gordon dissented from that holding,

emphasizing that in deciding whether to grant a retrial, “we are required to

consider the victim’s statement that it was defendant who was in the room

with the victim when the injury occurred.” A18-19.

This Court granted the People’s PLA, which challenged only that

portion of the appellate court’s judgment barring a retrial.

ARGUMENT

The People Are Entitled to Retry Defendant Because the Trial
Evidence, Including the Victim’s Statement Identifying Defendant as
the Cause of His Burn Injuries, Sufficed for a Rational Factfinder to
Convict Him.

The People proved at trial that defendant forcibly held six-year-old

J.H. in extremely hot water long enough to produce second- and third-degree

burns. Dr. Fujara testified that the burn pattern could only have resulted

from forcible immersion; defendant admitted that he was the sole adult in the

house when the injuries occurred and demonstrated his consciousness of guilt

by failing to seek prompt medical attention and providing false information to

hospital staff; and J.H. identified defendant in an out-of-court statement as

the cause of his injuries. The appellate court erred in holding that defendant
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may evade punishment for this offense simply because the trial court

improperly admitted a hearsay statement.5

The ordinary remedy for a prejudicial trial error is to vacate a

defendant’s convictions and remand for a new trial. See, e.g., People v. Blue,

189 Ill. 2d 99, 138-40 (2000); People v. Nelson, 18 Ill. 2d 313, 319-20 (1960).

That should have been the result here.

As a general matter, the Double Jeopardy Clause does not bar the

State from “retrying a defendant who succeeds in getting his first conviction

set aside[ ] . . . because of some error in the proceedings leading to

conviction.” Lockhart v. Nelson, 488 U.S. 33, 38 (1988). Instead, that

constitutional provision “prohibits retrial for the purpose of affording the

prosecution another opportunity to supply evidence which it failed to present

in the first proceeding,” and its prohibition applies if — and only if — the

State failed to sustain its burden of proof the first time around. People v.

Lopez, 229 Ill. 2d 322, 367 (2008); see also People v. Hernandez, 2017 IL App

(1st) 150575, ¶ 141 (“[T]he purpose of the double jeopardy bar is to prevent

the State from having a second bite at the apple[.]”).

5 The People do not dispute that the trial court erred in admitting the
statement pursuant to the hearsay exception for statements made for
purposes of medical treatment, but the statement could nevertheless be
admitted at a new trial if the court were to find, at a pretrial hearing, that it
satisfied 725 ILCS 5/115-10 (hearsay exception for reliable out-of-court
statements of child victims of physical abuse).
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As the Supreme Court explained in Lockhart, this principle is not only

true as a matter of “‘well-established . . . constitutional jurisprudence,’” but it

also serves important interests. Lockhart, 488 U.S. at 38 (quoting United

States v. Tateo, 377 U.S. 463, 465 (1964)). A finding of trial error “‘implies

nothing with respect to the guilt or innocence of the defendant,’ but is simply

‘a determination that [he] has been convicted through a judicial process which

is defective in some fundamental respect.’” Lockhart, 488 U.S. at 40 (quoting,

with alteration and added emphasis, Burks v. United States, 437 U.S. 1, 15

(1978)). Retrying the defendant serves the societal interest in the sound

administration of justice. Lockhart, 488 U.S. at 38. And the rule benefits

defendants overall, because appellate courts might be less “‘zealous . . . in

protecting against the effects of improprieties at the trial or pretrial stage if

they knew that reversal of a conviction would put the accused irrevocably

beyond the reach of further prosecution.’” Id. at 39 (quoting Tateo, 377 U.S.

at 466).

The rule also promotes judicial efficiency. As Lockhart noted, the

prosecution may possess additional evidence that, in reliance on the court’s

evidentiary ruling, it did not present at trial. 488 U.S. at 42. If retrial were

barred because the prosecution failed to present such evidence, then the

State “would have to assume every ruling by the trial court on the evidence to

be erroneous” and “offer every bit of relevant and competent evidence,” no

matter how cumulative. State v. Wood, 596 S.W.2d 394, 399 (Mo. 1980). This
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case confirms the point: the People did not call J.H. to testify against his

stepfather concerning this traumatic incident, relying instead on J.H.’s

hearsay statement. If that statement were barred at a retrial, the People

could instead present J.H.’s testimony to meet their burden of proof.

The State is entitled to retry defendant, consistent with the Double

Jeopardy Clause, as long as the trial evidence, viewed in the light most

favorable to the prosecution, sufficed for “any rational trier of fact [to find]

the essential elements of the crime beyond a reasonable doubt.” Lopez, 229

Ill. 2d at 367-68. This sufficiency analysis takes into account all of the trial

evidence, including evidence admitted in error. Id. at 367; see also Lockhart,

488 U.S. at 40-41; People v. Olivera, 164 Ill. 2d 382, 393-94 (1995);

Hernandez, 2017 IL App (1st) 150575, ¶ 150. Consequently, a “retrial is

permitted even though evidence is insufficient to sustain a verdict once

erroneously admitted evidence has been discounted.” Olivera, 164 Ill. 2d at

393; see also People v. Smith, 2015 IL App (1st) 122306, ¶¶ 46-48; People v.

Howard, 387 Ill. App. 3d 997, 1007-08 (2d Dist. 2009).

Here, the People’s evidence more than sufficed for a rational fact-finder

to convict defendant. Dr. Fujara’s unrebutted expert testimony established

that J.H.’s injuries could only have resulted from forcible immersion.

R.UU27-28. The appellate majority opined that the evidence “was not so

overwhelming” because “the hot and cold water spigots were switched” and

“the cold water spigot released water at a scalding temperature.” A10. But
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this evidence could have bolstered a theory of accidental injury only if it were

consistent with the medical evidence, and Dr. Fujara rejected those

alternative explanations. Nor was her opinion undermined by her failure to

“speak[ ] with any of J.H.’s family members,” see A10, because her testimony

concerned the mechanism of injury as evidenced by the burns themselves,

and did not purport to address the series of events that led up to them.

In light of the expert testimony, the question for the fact-finder was

whether defendant or someone else forced J.H. into the water and held him

down. Even without J.H.’s statement, the State’s circumstantial evidence

tended to show that defendant was that person: as the trial judge

emphasized, defendant admitted to the DCFS investigator that he was the

sole adult present when J.H. was burned, and his actions after the fact

demonstrated his consciousness of guilt. A24-25. But the State did not need

to rely on this indirect evidence alone, because J.H. expressly identified

defendant as the culprit. R.TT16. Although the appellate majority

acknowledged the rule that the court should consider “all the evidence at the

first trial, including any improperly admitted evidence,” A11, it plainly failed

to adhere to that rule when it barred a retrial on the ground that “J.H.’s

erroneously admitted hearsay statement was the only piece of evidence

placing defendant in the bathroom where the injury occurred,” A13. Because

J.H.’s hearsay statement provided that proof, the State needed to present no

additional evidence establishing the same point.
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Because the State proved defendant’s guilt at his first trial, retrying

defendant to correct the trial court’s evidentiary error does not violate the

Double Jeopardy Clause. Accordingly, the appellate court’s judgment barring

a retrial should be reversed.

CONCLUSION

This Court should reverse the appellate court’s judgment in part and

remand the case to the Circuit Court of Cook County for a new trial.
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