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NATURE OF THE ACTION

In December 2015, Plaintiffs—Guns Save Life, Inc. (an association dedicated to
defending Second Amendment rights in Illinois), Maxon Shooter’s Supplies (a firearm and
ammunition retailer), and Marilyn Smolenski (a citizen and member of Guns Save Life)—
brought this action to challenge two taxes that Defendant Cook County has imposed on
Second Amendment rights. The first levies a $25 tax on each firearm purchased from a
retailer within the County. COOK CNTY. CODE OF ORDINANCES ch. 74, art. XX, sec. 74-
668(a). The second imposes a tax on the purchase of ammunition, at a rate of $0.05 per
cartridge of centerfire ammunition and $0.01 per cartridge of rimfire ammunition. Id.
sec. 74-668(b). Plaintiffs allege that these taxes (1) are unconstitutional under the Second
Amendment to the U.S. Constitution and Article I, Section 22 of the Illinois Constitution
because they single out and target constitutionally protected conduct for special taxation,
(2) violate Article I, Section 22 because that provision does not permit the government to
burden the right to bear arms by operation of the tax power, (3) violate the Illinois
Constitution’s requirement that local taxes must be uniform and rational, and (4) are
preempted by two state laws, the FOID Card Act and the Firearm Concealed Carry Act.

In October 2016, the Circuit Court granted Defendants’ motion to dismiss Plaintiffs
Smolenski’s and Maxon’s claims against the Firearm Tax for lack of standing, but it
otherwise allowed the litigation to go forward. (R. C337).! In its consideration of cross-
motions for summary judgment, the Circuit Court denied Plaintiffs’ motion and granted
summary judgment on all claims to Defendants in August 2018. (R. C1124). Plaintiffs

appealed both rulings. In March 2020, the First District affirmed in part and reversed in

! The record on appeal is cited as “R. C__.” The appendix to this brief is cited as
G‘App. _.7,
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part the Circuit Court’s dismissal order and affirmed its summary judgment order. Plaintiffs
petitioned this Court for leave to appeal pursuant to Supreme Court Rule 315, which was

granted on September 30, 2020. No question is raised on the pleadings.

ISSUES PRESENTED FOR REVIEW

1. Whether the challenged taxes violate the Second Amendment to the United

States Constitution.

2. Whether the challenged taxes violate Article I, Section 22 of the Illinois
Constitution.
3. Whether the challenged taxes violate the Illinois Constitution’s Uniformity

Clause, ILL. CONST. art. IX, § 2.

4. Whether the challenged taxes are preempted by the FOID Card Act, 430
ILCS 65/13.1.

5. Whether the challenged taxes are preempted by the Firearm Concealed
Carry Act, 430 ILCS 66/90.

6. Whether Plaintiff Maxon Shooter’s Supplies has standing.

STANDARD OF REVIEW

The questions of whether the challenged taxes are unconstitutional or preempted
by statewide law are issues of law subject to de novo review. People v. Aguilar, 2013 IL
112116, 9 15 (constitutionality); Hawthorne v. Vill. of Olympia Fields, 204 111.2d 243,
254-55 (2003) (preemption). The Court likewise reviews the entry of summary judgment
and the issue of Maxon’s standing de novo. See People ex rel. Birkett v. City of Chicago,
202 111.2d 36, 32 (2002) (summary judgment); Wexler v. Wirtz Corp., 211 111.2d 18, 23

(2004).
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JURISDICTION
The Court has jurisdiction under Supreme Court Rule 315. On September 30, 2020,

this Court allowed Plaintiffs’ timely petition for leave to appeal. Guns Save Life, Inc. v.

Ali, No. 126014, 2020 WL 5941359 (IIL. Sept. 30, 2020) (App. 295).

CONSTITUTIONAL PROVISIONS AND
ORDINANCES INVOLVED

The Second Amendment to the United States Constitution provides:

A well regulated Militia, being necessary to the security of a free State, the right of
the people to keep and bear Arms, shall not be infringed.

Article 1, section 22 of the Illinois Constitution provides:

Subject only to the police power, the right of the individual citizen to keep and bear
arms shall not be infringed.

Article IX, section 2 of the Illinois Constitution of 1970 provides:

In any law classifying the subjects or objects of non-property taxes or fees, the
classes shall be reasonable and the subjects and objects within each class shall be taxed
uniformly. Exemptions, deductions, credits, refunds and other allowances shall be
reasonable.

Cook County Code of Ordinances chapter 74, article XX, section 74-668 provides:

(a) Firearm Tax Rate. A tax is hereby imposed on the retail purchase of a firearm
as defined in this Article in the amount of $25.00 for each firearm purchased.

(b) Firearm Ammunition Tax Rate. Effective June 1, 2016, a tax is hereby imposed
on the retail purchase of firearm ammunition as defined in this article at the following rates:

(1) Centerfire ammunition shall be taxed at a rate of $0.05 per cartridge.
(2) Rimfire ammunition shall be taxed at a rate of $0.01 per cartridge.

(¢) Tax Included in Sales Price. It shall be deemed a violation of this Article for a
retail dealer to fail to include the tax imposed in this Article in the sale price of firearms
and/or firearm ammunition to otherwise absorb such tax. The tax levied in this article shall
be imposed is in addition to all other taxes imposed by the County of Cook, the State of
Illinois, or any municipal corporation or political subdivision of any of the foregoing.
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Cook County Code of Ordinances chapter 74, article XX, section 74-669 provides, in
relevant part:

(a) Notwithstanding any other provision of this article, in accordance with rules that
shall be promulgated by the department in regards to tax exempt purchases, retail dealers
shall not collect the firearm and/or firearm ammunition tax when the firearm and/or firearm
ammunition is being sold to the following:

(1) An office, division, or agency of the United States, the State of Illinois, or
any municipal corporation or political subdivision, including the Armed Forces
of the United States or National Guard.

(2) A bona fide veterans organization which receive firearms and/or firearm
ammunition directly from the Armed Forces of the United States and uses said
firearms and/or firearm ammunition strictly and solely for ceremonial purposes
with blank ammunition.

(3) Any active sworn law enforcement officer purchasing a firearm and/or
firearm ammunition for official or training related purposes presenting an
official law enforcement identification card at the time of purchase.

Cook County Code of Ordinances chapter 74, article XX, section 74-670 provides, in
relevant part:

(a) Tax Collection. Any retail dealer shall collect the taxes imposed by this Article
from any purchaser to whom the sale of said firearms and/or firearm ammunition is made
within the County of Cook and shall remit to the Department the tax levied by this Article.

(c) If for any reason a retailer dealer fails to collect the tax imposed by this article
from the purchaser, the purchaser shall file a return and pay the tax directly to the
department, on or before the date required by Subsection (b) of this Section.

Cook County Code of Ordinances chapter 74, article XX, section 74-677 provides:

The revenue generated as the result of the collection and remittance of the tax on
firearm ammunition set forth herein shall be directed to the Public Safety Fund to fund
operations related to public safety.
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STATEMENT OF THE FACTS

l. The Second Amendment Tax

On November 9, 2012, the Cook County Board of Commissioners, by a vote of
nine to seven, passed an ordinance entitled the “Cook County Firearm Tax,” which imposes
a $25 tax, borne by the consumer, on each firearm purchased at a firearms retail business
in Cook County (hereinafter, the “Firearm Tax”). (R. C150-53). As the legislative history
of the tax makes clear, the aim of the Ordinance was to reduce the level of legal gun
ownership in Cook County. The preamble of the Ordinance itself declares that “the . . .
presence . . . of firearms in the County .. . detracts from the public health, safety, and
welfare.” (R. C150). As Commissioner Sims explained, the $25 tax would “make it
difficult for people to have guns.” Meeting of the Cook County Board of Commissioners
at 1:18:56 (Nov. 2, 2012), available at https://bit.ly/34BRbFh (“2012 Hearing”). (R.
C291). Put simply: “If you can’t afford it, you won’t buy it.” Id. (R. C291). Commissioner
Suffredin, another supporter of the bill, emphasized that “there are way too many guns in
this community.” 1d. at 1:09:25. (R. C291). Commissioner Reyes, who also voted in favor
of the Ordinance, nonetheless stated that it would not affect crime in Cook County
“[blecause the reality is, not one convicted felon is going to pay a penny of this tax ladies
and gentlemen. Not one.” Id. at 1:19:34. (R. C291).

Although the Firearm Tax Ordinance imposed a levy on the sale of firearms, it left
the sale of ammunition untaxed. As Commissioner Suffredin explained at the time, while
some of the Commissioners would have preferred to have also taxed ammunition, “political
realities” had forced them to remove a proposed tax on ammunition. (R. C291). This
concession to “political realities” was withdrawn in 2015, however, when the County
enacted an amended ordinance that is now known as the “Cook County Firearm and

5
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Firearm Ammunition Tax Ordinance.” (R. C137-40). The 2015 amendment, which was
adopted on November 18, 2015, by a vote of nine to six, added a tax (hereinafter, the
“Ammunition Tax,” and together with the Firearm Tax, the “Second Amendment Tax’’) on
the retail sale of ammunition in Cook County, again borne by the consumer, in the amounts
of $0.05 per cartridge of centerfire ammunition, COOK CNTY. CODE OF ORDINANCES ch.
74, art. XX, sec. 74-668(b)(1),? and $0.01 per cartridge of rimfire ammunition, id. § 74-
668(b)(2).’

The motivations behind the Ammunition Tax closely tracked the motivations of the
Firearm Tax. As Commissioner Boykin explained in the November 13, 2015 meeting that
considered that provision, this tax would “require those who purvey these instruments of
death to bear a slightly larger share of the costs than the rest of us.” Meeting of the Cook
County Board of Commissioners at 1:43:25 (Nov. 13, 2015), available at
https://bit.ly/35L{KyD (2015 Hearing”). (R. C293). Commissioner Boykin further
expressed his belief that imposing the tax would make the Board an “instrument of justice”
for children killed by gunfire and that the children’s “blood cries out” for them to “add| ]
to the costs of the instruments of death.” id. at 1:44:31 (alteration omitted). (R. C293).

The Ordinance provides that the revenue generated by the Ammunition Tax “shall
be directed to the Public Safety Fund to fund operations related to public safety.” COOK

CNTY. CODE OF ORDINANCES ch. 74, art. XX, sec. 74-677. But Cook County law does not

2 The Second Amendment Tax Ordinance defines centerfire ammunition to mean
“firearm ammunition that is characterized by a primer in the center of the base of the
cartridge” commonly used in rifles, pistols, and revolvers. Id. § 74-666.

3 The Second Amendment Tax Ordinance defines rimfire ammunition to mean
“firearm ammunition that is characterized by a primer that completely encircles the rim of
the cartridge,” including, but not limited to .22 caliber ammunition. Id. § 74-666.

6
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similarly designate where the proceeds of the Firearm Tax are to be directed, and those tax
revenues therefore simply flow into the County’s general revenue. Id.

Il. The Second Amendment Tax’s Impact on Plaintiffs

Guns Save Life (“GSL”) is an independent, not-for-profit organization that is
dedicated to protecting the Second Amendment rights of Illinois citizens to defend
themselves. (R. C420). GSL has many members who reside in Cook County, and the
organization holds monthly meetings in Cook County. (R. C420). Its members are subject
to the Second Amendment Tax and have paid both the Firearm Tax and the Ammunition
Tax. (R. C420, C424-25, C434). Although they have continued to purchase firearms and
ammunition in Cook County since the Firearm and Ammunition Taxes came into effect,
they nevertheless report doing so at reduced rates because of those taxes. (R. C420-21,
C425). Indeed, some members purposefully avoid purchasing firearms and ammunition in
Cook County to avoid paying the Second Amendment Tax. (R. C420, C425). GSL
members will, however, continue to pay the Firearm Tax and Ammunition Tax on the
purchases that they do make in Cook County. (R. C420).

Maxon Shooter’s Supplies and Indoor Range is a registered retail dealer in firearms
and firearm ammunition. (R. C438). It operates a retail gun shop and indoor shooting range
in Cook County. (R. C437-38). Maxon sells a full range of rifles and handguns, as well as
ammunition for rifles and handguns, including both centerfire and rimfire ammunition.
(R. C438). Maxon is owned and operated by Plaintiff DPE Services, Inc. (R. C437-38).
The Second Amendment Tax Ordinance has placed Maxon under a legal obligation to
register with the Department of Revenue, (R. C438), to collect and remit the Tax to the
Department of Revenue, (R. C438-39), to refrain from absorbing the costs of the Tax, (R.

(C438-39), and to keep books and records as required by the Ordinance, (R. C438-39). The
7
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Ordinance costs Maxon thousands of dollars per year and places Maxon at a competitive
disadvantage to retailers outside Cook County. (R. C438-39).

Marilyn Smolenski is a resident of Cook County, a member of GSL, and a holder
of a valid Illinois Firearm Owner’s Identification Card (“FOID Card”) and a valid Illinois
Concealed Carry license. (R. C424). Ms. Smolenski frequently engages in firearms
transactions, and she has previously considered purchasing a Glock 42 in Cook County but
declined to do so because of the Firearm Tax. (R. C288, C425). On June 7, 2016, Ms.
Smolenski purchased 100 rounds of 9mm ammunition from Maxon. (R. C425). She paid
the Ammunition Tax in the amount of $5.00. (R. C428). Ms. Smolenski paid the tax under
protest, and on June 8 counsel for Ms. Smolenski submitted her protest of payment of the
Ammunition Tax to the Cook County Department of Revenue. (R. C425, C430). Ms.
Smolenski intends to continue purchasing ammunition in Cook County in the future, but
because of the Ammunition Tax does not intend to purchase as much ammunition in the
County as she otherwise would have. (R. C425).

1. Procedural history

GSL, Maxon, and Ms. Smolenski filed a four-count Complaint for Declaratory and
Injunctive Relief challenging the Second Amendment Tax on December 17, 2015.
(R. C20). The Complaint alleged that the Second Amendment Tax violates the Second
Amendment to the federal Constitution, that it violates Section 22 of Article I and the
Uniformity Clause of the Illinois Constitution, and that it is preempted by Section 13.1(b)
of the Firearm Owner’s Identification (“FOID”) Act and Section 90 of the Firearm
Concealed Carry Act (“FCCA”) insofar as the tax applies to handguns and handgun

ammunition. (R. C36-38). The Complaint brought suit against Zahra Ali, in her official
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capacity as Director of the Cook County Department of Revenue, Thomas Dart, in his
official capacity as the Cook County Sheriff, and Cook County itself.

Defendants moved to dismiss the Complaint on January 29, 2016, arguing that
Plaintiffs GSL, Maxon, and Smolenski all lacked standing and that they had failed to state
any claim upon which relief could be granted. Plaintiffs filed an Amended Complaint for
Declaratory and Injunctive Relief on February 22, 2016. (R. C180). Pursuant to the court’s
Order of March 16, 2016 (R. C208), they then filed their response to the motion to dismiss
on April 6, 2016, (R. C210).

On June 1, 2016, the Ammunition Tax became effective. On July 21, 2016, GSL,
Maxon, and Smolenski filed a motion for leave of court to file a supplemental complaint
pursuant to 735 ILCS 5/2-609, in order to present matters relevant to the pending motions
to dismiss that arose after the filing of the Amended Complaint. (R. C267). On July 28,
2016, the Circuit Court ordered them to file a Second Amended Complaint by August 4,
2016, and the parties to complete their supplemental briefing in response to the Second
Amended complaint by August 18, 2016. (R. C283).

Plaintiffs filed their Second Amended Complaint on August 4, 2016. (R. C285).
Defendants filed their supplemental reply in support of their motion to dismiss on August
17, 2018, while Plaintiffs filed their supplemental brief in opposition on August 18, 2016.
On October 17, 2016, the trial court issued a Memorandum Opinion and Order granting in
part and denying in part Defendants’ motion to dismiss. (R. C332). The court dismissed
Ms. Smolenski’s and Maxon’s challenges to the Firearm Tax (but not the Ammunition
Tax) on standing grounds. (R. C337). But it declined to dismiss GSL’s challenge to either

tax, allowing the claims against both taxes to go forward. (R. C337).
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Following the denial of Defendants’ motion to dismiss in principal part, and after a
period of limited discovery, the parties cross-moved for summary judgment on the
remaining claims. On August 17, 2018, without hearing oral argument on the cross-
motions, the Circuit Court denied Plaintiffs” motion and granted summary judgment to
Defendants on all claims. (R. C1121).

On August 23, 2018, Plaintiffs noticed an appeal of the Circuit Court’s judgment.
On March 13, 2020, after briefing and a hearing, the First District affirmed in part and
reversed in part the Circuit Court’s dismissal order and affirmed its summary judgment
order. The court noted that Defendants “conceded that GSL had associational standing” to
challenge both taxes, Guns Save Life, Inc. v. Ali, 2020 IL App (1st) 181846, § 22
(App. 162), but it affirmed the Circuit Court’s conclusion that Maxon and Ms. Smolenski
lacked standing to challenge the Firearm Tax—reasoning that Maxon was not injured by
the tax because it was ultimately “paid by the consumer” and that Smolenski had no
standing because she “has not paid the firearm tax,” id. at 99 33, 37 (App. 165, 166). The
First District reversed the Circuit Court’s conclusion that Maxon had standing to challenge
the Ammunition Tax, concluding that the burden of reporting and collecting this tax caused
Maxon no “real injury” because it purportedly “already had a system in place that could do
the required reporting.” 1d. at § 38 (App. 167).

On the merits, the Appellate Court rejected Plaintiffs’ claims that the taxes violated
the federal and state rights to keep and bear arms, reasoning that “the challenged taxes . . .
do not restrict the ownership of firearms or ammunition” and ‘“could reasonably be
considered a condition on the commercial sale of arms.” Id. at § 57 (App. 172). It likewise

affirmed the trial court’s rejection of Plaintiffs” Uniformity Clause challenge, reasoning

10
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that “the classifications [drawn by the taxes] are reasonably related to the objectives of the
ordinances.” 1d. at § 70 (App. 176). And finally, the Appellate Court also affirmed the
Circuit Court’s judgment on preemption, concluding that the challenged provisions
constituted exercises of the taxing power, rather than the power to regulate, and were thus
exempt from both the FOID Act and FCCA’s preemption provisions. Id. at 9 71-82
(App. 176-79).

On May 22, 2020, Plaintiffs petitioned this Court for leave to appeal the First
District’s order pursuant to Supreme Court Rule 315, which the Court granted on
September 30, 2020. Guns Save Life, Inc., No. 126014, 2020 WL 5941359 (I11. Sept. 30,
2020) (App. 295).

ARGUMENT

Because “the power to tax involves the power to destroy,” McCulloch v. Maryland,
17 U.S. (4 Wheat.) 316, 431 (1819), it is black-letter law that a law-abiding citizen cannot
“be required to pay a tax for the exercise of . . . a high constitutional privilege,” Follett v.
Town of McCormick, 321 U.S. 573, 578 (1944). Else, the Government could use its taxing
power as a means to brazenly skirt all constitutional limits on its authority, saddling
constitutionally protected conduct with onerous taxes and surcharges that effectively
nullify the very constitutional rights it is otherwise barred from regulating. To prevent the
Government from infringing constitutional rights in this manner through “the guise of a
tax,” Grosjean v. American Press Co., 297 U.S. 233, 250 (1936), both the United States
Supreme Court and this Court have long made clear that a tax that singles out
constitutionally protected conduct must pass strict constitutional scrutiny—and that if the

purpose of the tax is to raise general revenue, it cannot stand. See Minneapolis Star &
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Tribune Co. v. Minn. Comm’r of Revenue, 460 U.S. 575, 593 (1983); Boynton v. Kusper,
112 111. 2d 356, 370-71 (1986).

Those settled principles dispose of this case. There can be no dispute the only
legitimate governmental interest even conceivably served by the challenged tax is the
interest in raising revenue—revenue that could obviously be generated instead by a neutral
tax that does not single out the lawful purchase of firearms. Given that there is a
fundamental constitutional right to possess firearms, see U.S. CONST. amend. II; ILL.
CONST. art. I, § 22, that is the end of the matter, under the binding precedent from this
Court and the U.S. Supreme Court. Nor can there be any dispute that the purpose behind
the challenged taxes is precisely the one these binding precedents meant to bar: Appellee
Cook County designed the challenged tax ordinance as a “deliberate and calculated device”
to suppress the constitutional right to keep and bear arms. Grosjean, 297 U.S. at 250.
Indeed, the County openly and brazenly declares that purpose in the Ordinance’s preamble,
stating the belief that the “presence . . . of firearms in the County . . . detracts from the
public health, safety, and welfare.” (R. C150). The Commissioners made no attempt to
disguise that purpose during the public debate over the measure, explaining that it would
“make it difficult for people to have guns.” (R. C291). And before the Appellate Court, the
County sought to defend the taxes with the remarkable assertion—directly in the teeth of
binding precedent from this Court and the U.S. Supreme Court—that the Second
Amendment is not a fundamental right in the first place. See Oral Argument at 40:38, Guns
Save Life, Inc. v. AliNo. 1-18-1846 (1st Dist. Jan. 14, 2020), https://bit.ly/37RtieV (counsel

for Appellees: “The Second Amendment is not a fundamental right.”).

12
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Astonishingly, the Appellate Court made no attempt to distinguish those binding
precedents, including the decisions in Boynton, 112 Ill. 2d 356, and Minneapolis Star &
Tribune, 460 U.S. 575. Even more astonishing, the Appellate Court did not even cite either
case. Instead, in a conclusory three-sentence section buried near the end of its opinion, the
court simply “decline[d] to reach plaintiffs’ argument” that the challenged taxes are
unconstitutional under the square holdings of these precedents. Guns Save Life, Inc., 2020
IL App (1st) 181846, 9 62 (App. 173—74). That refusal to even treat with binding Supreme
Court precedent that is squarely on point was an error of the plainest kind—so plain that it
can only be explained by an unspoken determination to treat the right to keep and bear
arms “as a second-class right,” a determination that is itself directly contrary to binding
precedent. McDonald v. City of Chicago, 561 U.S. 742, 780 (2010) (plurality); see also
Aguilar, 2013 IL 112116, q 21.

The First District’s only explanation for its refusal to grapple with the binding
precedent in Boynton and Minneapolis Star & Tribune was a reference to its earlier
determination that “the challenged ordinances do not violate the Second Amendment
under Heller and its progeny, but are instead permissible conditions on the exercise of
one’s Second Amendment rights.” Guns Save Life, Inc., 2020 IL App (1st) 181846, 9 62
(App. 173-74). That determination was itself based on a dramatic misunderstanding of the
scope of the right to keep and bear arms. As every court to face the issue has held, the right
to keep and bear arms obviously must protect the right to acquire arms suitable for keeping
and bearing—else a State could enact a de facto ban on possessing firearms by prohibiting
anyone from buying fircarms or the ammunition they need to operate them. The First

District utterly failed to come to terms with that obvious and indisputable proposition. And
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its cursory conclusion that the challenged tax “could reasonably be considered a condition
on the commercial sale of arms,” id. at § 57 (App. 172), both misconstrues the nature of
the challenged Ordinance (which taxes firearm purchasers, not commercial firearm
retailers) and misunderstands the scope of this purported exception to the Second
Amendment’s scope (which obviously cannot be understood as creating a blanket
exception for any gun control measure that can be cast as sufficiently “commercial” in
nature).

The First District’s decision to uphold the challenged taxes was erroneous for
another reason, too: while the court held that the challenged measures are exercises of the
County’s taxing power, rather than its regulatory or “police” power, Guns Save Life, Inc.,
2020 IL App (1st) 181846, 9 81 (App. 179), the Illinois Constitution expressly provides
that the right to keep and bear arms is not subject to taxation; it is “[s]ubject only to the
police power.” ILL. CONST. art. I, § 22. Once again, because the Appellate Court had no
answer to this point, it simply ignored it.

The challenged Ordinance thus cannot be sustained as an exercise of the taxing
power for multiple reasons. But it is equally doomed if it is understood as an exercise of
the County’s regulatory power. Two statewide laws—the FOID Card Act and the Firearm
Concealed Carry Act—explicitly preempt local laws touching on “[t]he regulation,
licensing, possession, registration, and transportation of handguns and ammunition.” 430
ILCS 66/90; see also 430 ILCS 65/13.1. Accordingly, if the Second Amendment Tax is
understood as effectively regulating the possession of handguns and ammunition—by
making such possession more difficult—it is thus plainly preempted by these state statutes

and cannot stand.
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In sum, the Appellate Court erred in sustaining this unconstitutional Ordinance, and
this Court should reverse.

l. The Second Amendment Tax burdens conduct protected by the Second
Amendment and Article I, Section 22 of the lllinois Constitution.

Courts analyzing challenges under the federal and Illinois constitutional right to
keep and bear arms have generally applied a two-step analysis. First, they conduct “a
textual and historical inquiry” to determine whether the challenged law “restrict[s] activity
protected by the [right].” Ezell v. City of Chicago, 651 F.3d 684, 701 (7th Cir. 2011).
Second, if the challenged provision falls within the scope of the right to keep and bear
arms, courts scrutinize “the regulatory means the government has chosen and the public-
benefits end it seeks to achieve.” 1d. at 703; see also Wilson v. Cnty. of Cook, 2012 IL
112026, 99 41-42 (adopting similar “two-pronged approach”). Here, the Second
Amendment Tax fails this analysis as a matter of law, for it plainly burdens conduct
protected by the right to keep and bear arms and it cannot withstand any level of
constitutional scrutiny. The First District erred in concluding otherwise.

A The United States and Illinois Constitutions both protect the right to
acquire firearms and ammunition.

Both the Firearm Tax and the Ammunition Tax directly and indisputably burden
the fundamental, constitutional right to keep and bear arms.

The Second Amendment to the federal Constitution protects “the right of the people
to keep and bear Arms,” U.S. CONST. amend. II, and the Constitution of this State similarly
provides that “Subject only to the police power, the right of the individual citizen to keep
and bear arms shall not be infringed,” ILL. CONST. art. I, § 22. In District of Columbia v.
Heller, 554 U.S. 570 (2008), the U.S. Supreme Court held that the Second Amendment to

the United States Constitution protects an individual right to keep and bear arms and that
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the “central component” of that right is “individual self-defense,” id. at 599. Following
Heller, the U.S. Supreme Court in McDonald confirmed that the Second Amendment right
is fundamental and that it is fully applicable to the States. See McDonald, 561 U.S. at 750
(plurality); id. at 805 (Thomas, J., concurring in part and concurring in judgment). And in
Aguilar, 2013 IL 112116, this Court held that the Second Amendment also “protects the
right to possess and use a firearm for self-defense outside the home.” Id. q 21.

Following Heller, courts have held that “the right to possess firearms for protection
implies . . . corresponding right[s]” without which “the core right wouldn’t mean much.”
Ezell, 651 F.3d at 704 (addressing right to train with firearms). And courts have also
repeatedly recognized the obvious: that the right to keep and bear arms would mean little
indeed without the corresponding right to acquire arms and the ammunition they need to
function. Indeed, if the core right to possess a firearm “operable for the purpose of
immediate self-defense,” Heller, 554 U.S. at 635, “is to have any meaning,” Radich v.
Guerrero, No. 1:14-V-00020, 2016 WL 1212437, at *7 (D. N. Mar. 1. Mar. 28, 2016), it
necessarily “must also include the right to acquire a fircarm”—making the right of
acquisition the “most fundamental prerequisite of legal gun ownership,” Ill. Ass’n of
Firearms Retailers v. City of Chicago, 961 F. Supp. 2d 928, 930, 938 (N.D. Ill. 2014); see
also, e.g., United States v. Marzzarella, 614 F.3d 85, 92 n.8 (3d Cir. 2010) (“[P]rohibiting
the commercial sale of firearms . . . would be untenable under Heller.”).

Likewise, “without bullets, the right to bear arms would be meaningless.” Jackson
v. City & Cnty. of San Francisco, 746 F.3d 953, 967 (9th Cir. 2014). Accordingly, courts
have uniformly held that “the right to possess firearms for protection implies a

corresponding right to obtain the bullets necessary to use them.” Id. (quotation marks
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omitted); see also Duncan v. Becerra, 970 F.3d 1133, 1146 (9th Cir. 2020) (“Firearm
magazines are ‘arms’ under the Second Amendment. Magazines enjoy Second
Amendment protection for a simple reason: Without a magazine, many weapons would be
useless, including ‘quintessential” self-defense weapons like the handgun.”); Ass’n of N.J.
Rifle & Pistol Clubs, Inc. v. Att’y Gen. of N.J., 910 F.3d 106, 116 (3d Cir. 2018) (“Because
magazines feed ammunition into certain guns, and ammunition is necessary for such a gun
to function as intended, magazines are ‘arms’ within the meaning of the Second
Amendment.”).

These conclusions are consistent with the traditional understanding and practices
of the People of this Nation, as “[t]he right to keep arms, necessarily involves the right to
purchase them . . . and to purchase and provide ammunition suitable for such arms.”
Andrews v. State, 50 Tenn. (3 Heisk.) 165, 178 (1871); Heller, 554 U.S. at 583 n.7 (“What
law forbids the veriest pauper, if he can raise a sum sufficient for the purchase of it, from
mounting his Gun on his Chimney Piece . . . 7 (quoting SOME CONSIDERATIONS ON THE
GAME LAWS 54 (1796)).

Accordingly, the Firearm and Ammunition Taxes burden rights protected by the
Second Amendment and Article I, Section 22—the rights to acquire firearms and the
ammunition they need to function. The First District mischaracterized this uncontroversial
position, stating that “plaintiffs argue that because the right to keep and bear arms (and
impliedly the right to acquire ammunition) is a constitutionally protected fundamental
right, there can never be any government restriction or limitation on such right.” Guns Save

Life, Inc., 2020 IL App (1st) 181846, 449 (App. 170). But we have never contended that
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any law that limits conduct within the scope of the right to keep and bear arms must be
automatically invalidated, nor is such a conclusion necessary to our challenge.

B. The First District erred in concluding that the Second Amendment
Tax does not burden constitutionally protected conduct.

The First District refused to acknowledge that the challenged ordinance burdens the
right to keep and bear arms, instead holding that the ordinance “do[es] not infringe upon
any protected Second Amendment right under the federal constitution or section 22 of
Article I of the Illinois constitution.” 1d. at § 59 (App. 173). The court attempted to support
that conclusion in three ways: (1) by arguing that the tax falls within Heller’s exception for
“laws imposing conditions and qualifications on the commercial sale of arms,” id. at 9 56,
59 (quotation marks omitted) (App. 172—73); (2) by opaquely claiming that the tax is “akin
to various other types of sales taxes imposed on the purchase of goods and services,” id. at
958 (App. 172); and (3) by asserting that the tax does not “substantially burden” the right
to keep and bear arms because it is not “prohibitive or exclusionary” and only makes the
exercise of the right “more expensive or difficult,” id. at 4 59 (App. 172—73). None of these
arguments holds water.

1. In Heller, the U.S. Supreme Court identified a handful of “presumptively
lawful regulatory measures” that, based on its reading of the Second Amendment’s text
and history, it took to be prima facie outside “the full scope of the Second Amendment.”
554 U.S. at 62627 & n.26. One of those presumptive exceptions is comprised of “laws
imposing conditions and qualifications on the commercial sale of arms,” id. at 62627, and
the First District invoked this language in determining that the challenged taxes “do not
restrict the ownership of firearms or ammunition,” Guns Save Life, Inc., 2020 IL App (1st)

181846, 9 57 (App. 172). But whatever the scope of this category of presumptively lawful
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regulations, it simply cannot create a blanket exception for “commercial”-type restrictions
that a State may exploit by casting all manner of restrictions on the right to keep and bear
arms as restrictions on their “commercial sale.” After all, “[i]f there were somehow a
categorical exception for these restrictions, it would follow that there would be no
constitutional defect in prohibiting the commercial sale of firearms. Such a result would be
untenable under Heller.” Marzzarella, 614 F.3d at 92 n.8; see also Ill. Ass’n of Firearms
Retailer, 961 F. Supp. 2d at 930, 937.

The Appellate Court’s invocation of this exception fails out of the starting gates
because the challenged taxes are not “conditions [or] qualifications on the commercial sale
of arms,” Heller, 554 U.S. at 627—they are taxes that directly target their purchase. While
the Second Amendment Tax is collected by firearm and ammunition retailers, COOK CNTY.
CODE OF ORDINANCES ch. 74, art. XX, sec. 74-670, by law it must be borne by the buyer,
id. sec. 74-668—making it wholly unlike conditions or qualifications of sale, which
directly bind retailers. The challenged Ordinance does not limit who may engage in the
business of selling firearms or ammunition. Nor does it speak to how an individual may
qualify to sell these items—by obtaining a license, for example. And individual purchasers
must pay the Second Amendment Tax even if the retailers fail to collect it. COOK CNTY.
CODE OF ORDINANCES ch. 74, art. XX, sec. 74-670(c). Thus, the Second Amendment Tax
does not constitute a “condition” or “qualification” on commercial firearm and ammunition
sales under any plausible definition.

Moreover, Heller’s presumption applies only to “longstanding” laws. See 554 U.S.
at 626-27. Indeed, both the U.S. Supreme Court and this Court, in considering challenges

to laws that may fall within this exception, have evaluated whether such laws are grounded
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in the history and tradition of firearms regulation in this Nation. See Heller, 554 U.S. at
626-27; see also Aguilar, 2013 IL 112116, 99 26-27. But laws targeting the purchase of
firearms or ammunition with taxes are not longstanding; they are novel and rare, and the
County has not shown otherwise. Indeed, as demonstrated below, see supra part II.A, it is
well settled across the entire universe of constitutional rights that a tax that singles out the
exercise of a constitutional right, far from enjoying a presumption of validity, must satisfy
the highest level of constitutional scrutiny.

Even if the Ordinance fell within the language in Heller that the First District relied
upon, that would not end the constitutional inquiry. Instead, this Court held in People v.
Chairez, 2018 IL 121417, that heightened scrutiny applies “to Heller’s presumptively
lawful regulations.” Id. at §9 30-31. In Chairez, the Court determined that it did not need
to decide whether a restriction on carrying arms within 1,000 feet of a public park was a
presumptively lawful regulation under Heller because, even if it was, heightened scrutiny
would be required. Id. at 9 30-31. Thus, the Appellate Court’s invocation of this
exception—even if it applied—does not support granting summary judgment to
Defendants on Plaintiffs’ Second Amendment claim.

The Appellate Court’s conclusion that the taxes are exempt from constitutional
scrutiny because they constitute “a condition on the commercial sale of arms” is patently
erroneous.

2. The First District’s next argument—that the challenged taxes are somehow
exempt from constitutional scrutiny because they are akin to “sales taxes imposed on the
purchase of goods and services,” Guns Save Life, Inc., 2020 IL App (1st) 181846, 9 58

(App. 172)—fares no better. For while the Second Amendment Tax is “akin” to generally
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applicable sales taxes in the sense that both sets of taxes are, in fact, taxes, it differs in one
dispositive way: it singles out, and only applies to, the lawful exercise of a fundamental
right. As discussed at greater length below, binding case law makes clear that an attempt
to add costs to law-abiding citizens’ acquisition of constitutionally protected goods or
services through taxation triggers heightened constitutional scrutiny. For example, in
Boynton, this Court struck down a $10 tax on the issuance of marriage licenses, explaining
that while “[i]t may be argued that the amount of the tax . . . does not . . . impose a
significant interference with the fundamental right to marry,” strict scrutiny is nonetheless
required because “[o]nce it is conceded that the State has the power to . . . single out
marriage for special tax consideration, there is no limit on the amount of the tax that may
be imposed.” 112 I1l. 2d at 369-70. The U.S. Supreme Court employed the same reasoning
in striking down a $1.50 poll tax. Harper v. Va. State Bd. of Elections, 383 U.S. 663, 668
(1966) (“The degree of the discrimination is irrelevant . . ..”); see also Minneapolis Star
& Tribune Co., 460 U.S. 575 (invalidating tax that burdened freedom of the press);
Murdock v. Pennsylvania, 319 U.S. 105, 113 (1943) (invalidating tax that burdened
religious expression).

The Appellate Court erroneously disregarded these principles in concluding that
the “taxes at issue are nothing more than a tax on the sale of tangible personal property.”
Guns Save Life, Inc., 2020 IL App (1st) 181846, § 58 (App. 172). The court cited a case
involving a five-cent tax on bottles of water to support its conclusion that the Second
Amendment Tax is merely a tax on “tangible personal property.” See id. (citing Am.

Beverage Ass’n v. City of Chicago, 937 N.E.2d 261, 264 (1st Dist. 2010)). But that case is
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clearly inapplicable because such a tax does not burden the exercise of a fundamental right,
unlike the taxes challenged here.

The Appellate Court’s assertion that the challenged taxes are “akin to various other
types of sales taxes imposed on the purchase of goods and services,” id., could equally be
said of the marriage-license tax struck down in Boynton, or the tax on newspaper and ink
struck down in Minneapolis Star & Tribune Co., so this reasoning could only be correct if
both those cases were wrongly decided. Yet, again, the Appellate Court did not even try to
distinguish these binding precedents. It did not try to distinguish them because they cannot
be distinguished.

Finally, the First District reasoned that the Second Amendment Tax does not
“substantially burden” the right to keep and bear arms because it is not “prohibitive or
exclusionary” nor is it “anything more than a ‘marginal, incremental or even appreciable
restraint’ on one’s Second Amendment rights.” 1d. at 9 59 (quoting Kwong v. Bloomberg,
723 F.3d 160, 167 (2d Cir. 2013)) (App. 172-73). The court asserted that “while it is clear
that the firearms tax and the ammunition tax increase the costs of purchasing firearms or
ammunition in Cook County, a law does not substantially burden a constitutional right
simply because it makes the right more expensive or difficult to exercise.” Id. (App. 173).
That line of reasoning, too, is directly refuted by binding precedent.

The court should not have undertaken a “substantial burden” analysis to begin with,
because this Court has specifically rejected any such analysis. In People v. Chairez, the
Court expressly rejected any rule requiring a plaintiff to show “that the regulation operates
as a substantial burden on the ability of law-abiding citizens to possess and use a firearm

for self-defense . . . before a heightened scrutiny is triggered.” 2018 IL 121417, 435 n.3
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(quotation marks omitted). This Court recognized that the federal Second Circuit Court of
Appeals applied such a substantial burden test to Second Amendment claims, see id. (citing
United States v. Decastro, 682 F.3d 160, 166 (2d Cir. 2012))—in the very line of cases that
the First District cited for support, see Guns Save Life, Inc., 2020 IL App (1st) 181846,
59 (citing Kwong, 723 F.3d at 167 and Decastro, 682 F.3d at 166) (App. 172-73)—but it
deliberately declined to follow that course. Instead, this Court has made clear that
heightened scrutiny applies whenever a “challenged law imposes a burden on conduct
falling within the scope of the second amendment guarantee,” Wilson, 2012 IL 112026
99 41-42—whether or not that burden is deemed ‘“‘substantial” enough by a court. The
Appellate Court plainly had no warrant to follow the non-binding case law that this Court
has specifically and deliberately rejected.

Even setting this threshold point aside, the case law makes clear that an attempt to
add costs to law-abiding citizens’ acquisition of constitutionally protected goods or
services does constitute a sufficient burden to trigger constitutional scrutiny. In Boynton v.
Kusper, for example, this Court rejected precisely the same argument embraced by the First
District—that taxes are not subject to constitutional challenge unless they are “prohibitive
or exclusionary,” Guns Save Life, Inc., 2020 IL App (1st) 181846, § 59 (App. 172)—in
striking down a $10 tax that the State had imposed on the issuance of marriage licenses.
“It may be argued,” the Court acknowledged, “that the amount of the tax . . . does not . . .
impose a significant interference with the fundamental right to marry.” Boynton, 112 IlL.
2d at 369. Indeed, as the dissent in the case pointed out, the plaintiffs did not “allege that
their decision to marry, or that of anyone else, was affected by the license fee.” 1d. at 372

(emphasis added). But that consideration was irrelevant, the Court held, since “[o]nce it is
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conceded that the State has the powerto . . . single out marriage for special tax
consideration, there is no limit on the amount of the tax that may be imposed,” and “long
before political considerations limit the amount of this tax some people will be forced by
the tax imposed to alter their marriage plans and will have suffered a serious intrusion into
their freedom of choice in an area in which we have held such freedom to be fundamental.”
Id. at 369-70 (quotation marks and brackets omitted). Once again, on the First District’s
reasoning, Boynton should have been decided the other way—or, at the very least, this
Court should have engaged in an analysis of whether the plaintiffs could afford the $10 tax
such that it was “prohibitive or exclusionary.” See Guns Save Life, Inc., 2020 IL App (1st)
181846, 9 59 (App. 172). The Appellate Court made no attempt to distinguish Boynton on
this point—again, it did not cite the case a single time—yet it is fatal to its conclusion that
the Second Amendment Tax does not meaningfully burden Plaintiffs’ constitutional rights.
Here, Plaintiffs’ rights have been burdened at least as much as the rights in Boynton.
The $25 Firearm Tax is more costly than the $10 marriage tax at issue in that case. And
the Ammunition Tax adds a substantial amount to the cost of ammunition. (R. C428)
(Ammunition Tax added $5.00—or 12.5%—to the cost of $39.98 ammunition purchase).
On the First District’s faulty logic, a plaintiff can never challenge any tax as
constitutionally invalid, unless he can show that the tax is so high that it prices out some
(undefined) portion of the citizenry. See Guns Save Life, Inc., 2020 IL App (1st) 181846,
959 (App. 172-73). State and local governments cannot be allowed to insulate taxes from
judicial scrutiny in this way. See Boynton, 112 I11. 2d at 369—70; see also City of Blue Island
v. Kozul, 379 111. 511, 517 (1942) (“[I]f a small license fee or license tax may be lawfully

imposed on the publication or circulation of printed matter, it may be increased to such a
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high degree that publication or circulation would be effectively prohibited.” (citation
omitted)).

The United States Supreme Court has likewise not required plaintiffs to show that
a tax on a constitutional right is “prohibitory or exclusionary,” such that it would prevent
them from exercising the right, before challenging it. In Minneapolis Star & Tribune, for
example, the Supreme Court held that “differential treatment” of the press by a
discriminatory tax alone imposed a heavy burden of justification on the state. 460 U.S. at
583. “Differential taxation of the press,” the Court reasoned, “places such a burden on the
interests protected by the First Amendment that we cannot countenance such treatment
unless the State asserts a counterbalancing interest of compelling importance that it cannot
achieve without differential taxation.” Id. at 585. Indeed, in Minneapolis Star & Tribune,
the plaintiff’s tax burden was actually lighter than it would have been had it been subject
to the generally applicable sales tax in the state, id. at 598 (Rehnquist, J., dissenting), but
the Court struck it down all the same.

Similarly, in Harper v. Virginia State Board of Elections, 383 U.S. 663 (1966), the
U.S. Supreme Court struck down a poll tax facially without regard to whether a person
could afford to pay the tax. Id. at 668. And in Murdock v. Pennsylvania, 319 U.S. 105
(1943), the Court reasoned that “it may not be said that proof is lacking that [the
challenged] license taxes either separately or cumulatively have restricted or are likely to
restrict petitioners’ religious activities. On their face they are a restriction of the free
exercise of those freedoms which are protected by the First Amendment.” Id. at 114. These

cases dispel the notion that the amount of a tax on the exercise of a fundamental right—or
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whether it has an impact on behavior—is somehow relevant to the analysis of its
constitutionality.

The First District sought support in Kwong v. Bloomberg, 723 F.3d 160 (2d Cir.
2013), which it cited for the proposition that “a law does not substantially burden a
constitutional right simply because it makes the right more expensive or difficult to
exercise.” Guns Save Life, Inc., 2020 IL App (1st) 181846, § 59 (App. 173). But even if
that proposition could be squared with the precedent cited above, Kwong does not support
it.* While the Kwong court did reject a Second Amendment challenge to a handgun
licensing fee, it did not rest its decision on the reasoning adopted below that imposing
additional costs on exercising the right through taxation does not “infringe upon any
protected Second Amendment right.” Id. Rather, the court applied heightened scrutiny—
ultimately upholding the fee because it found it was “designed to allow the City of New
York to recover the costs incurred through operating its licensing scheme . . . .” Kwong,
723 F.3d at 168.

That holding is irrelevant here. Courts have held that where a fee on constitutionally

protected conduct serves only “to defray costs associated” with valid licensing schemes

“ The Appellate Court also cited Planned Parenthood of Southeastern Pennsylvania
v. Casey, 505 U.S. 833 (1992), to support this proposition. But that case has no bearing
here. First, as explained above, this Court has explicitly rejected the application of an undue
burden standard—which is central to Casey and abortion jurisprudence—to the inquiry of
whether a challenged law involves conduct protected by the right to keep and bear arms.
See Chairez, 2018 IL 121417, 4 35 n.3. Second, the portion of Casey the First District
cited—which was only joined by Justices O’Connor, Kennedy, and Souter—noted that
“[t]he fact that a law which serves a valid purpose, one not designed to strike at the right
itself, has the incidental effect of making it . . . more expensive to procure an abortion
cannot be enough to invalidate it.” Casey, 505 U.S. at 874. That certainly does not describe
the Ordinance here, as the Second Amendment Tax directly and by design imposes
additional costs on acquiring firearms and ammunition.
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and “[t]here is no indication that [it] was imposed for any other purpose,” the fee is
constitutional. Justice v. Town of Cicero, 827 F. Supp. 2d 835, 842 (N.D. Ill. 2011); see
also Heller v. District of Columbia, 698 F. Supp. 2d 179, 192 (D.D.C. 2010). The
distinction between fees incident to the administration of a valid licensing scheme and taxes
intended to generate revenue is critical. The U.S. Supreme Court has drawn a bright line
between a “revenue tax” and a fee “incident to the administration of the act and to the
maintenance of public order in the matter licensed.” Cox v. New Hampshire, 312 U.S. 569,
577 (1941). And this Court also emphasized the difference between administration fees
and taxes intended to raise revenue in Boynton when it explained that the challenged
portion of the marriage license fee had “no relation to the county clerk’s service of issuing,
sealing, filing, or recording the marriage license. Its sole purpose [was] to raise revenue,”
making that “portion of the fee . . . a tax.” 112 I11.2d at 364—65. The U.S. Supreme Court
explained this principle in upholding a parade licensing fee in Cox: by preventing chaos in
the streets, a nondiscriminatory licensing system “maintain[s] [the] public order without
which liberty itself would be lost in the excess[ ] of unrestrained abuses.” Id. at 574. By
contrast, a tax or fee crosses the constitutional line when it singles out constitutionally
protected conduct for the purpose of raising revenue.

The Second Amendment Tax is of this latter variety. It does not merely defray the
costs of some licensing regime or public good that facilitates the exercise of the Second
Amendment right; indeed, Cook County has no firearm licensing or registration system
and is preempted by State law from establishing one. See 430 ILCS 65/13.1; 430 ILCS
66/90. Instead, the Second Amendment Tax singles out the Second Amendment right for

taxes that go to fund unrelated government programs. See COOK CNTY. CODE OF
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ORDINANCES ch. 74, art. XX, sec. 74-677 (tax proceeds go to fund crime prevention
programs or into the general revenue). And while not in any way necessary to establish a
constitutional violation, the undisputed evidence shows that a purpose of the tax is the
illegitimate one of “mak[ing] it difficult for people to have guns.” 2012 Hearing at 1:18:56,
(R. C291). Thus, far from fostering the right to keep and bear arms, the Second Amendment
Tax discourages it.

Finally, the dicta in Kwong—cited by the First District—suggesting that the
registration fee there was merely “a marginal, incremental or even appreciable restraint on
one’s Second Amendment rights” is also inapplicable here. 723 F.3d at 173 n.2 (quotation
marks omitted). Again, the Second Circuit expressly did not rest its holding on that
reasoning. Id. at 168. Indeed, a concurrence in Kwong argued at length that heightened
scrutiny necessarily applied because “[ajny non-nominal licensing fee necessarily
constitutes a substantial burden on [the Second Amendment] right,” id. at 173 (Walker, J.,
concurring), and the majority responded by clarifying that “we need not and do not decide
whether heightened scrutiny is appropriate here because we conclude that [the fee] survives

% 9

‘intermediate scrutiny,” ” id. at 168 n.15 (majority opinion). To the extent the decision in
Kwong has any persuasive authority on this issue, then, it further indicates that heightened
scrutiny does apply.

The Appellate Court thus erred in concluding that the Second Amendment Tax does

not burden constitutionally protected conduct.

1. The Second Amendment Tax is unconstitutional under the Second
Amendment and Article I, Section 22 of the Illinois Constitution.

As just shown, the Firearm and Ammunition Taxes squarely burden

constitutionally protected conduct—the right to acquire the arms that the federal and state
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constitutions say citizens must be allowed to keep and bear—and they do not fall within
any exception to the scope of those constitutional guarantees. The First District and the
County framed the Second Amendment Tax as an exercise of the County’s taxing power,
as opposed to its regulatory power, and Plaintiffs agree that this is the proper reading of
the Ordinance. But the First District failed to recognize that reading dooms the
constitutionality of the challenged provisions under the right to keep and bear arms, for
two reasons: (A) because a long line of binding Illinois and U.S. Supreme Court case law
holds that the government may not impose a tax that targets constitutionally protected
conduct, unless that tax satisfies strict scrutiny—a test the Second Amendment Tax cannot
pass, see, e.g., Boynton, 112 Ill. 2d 356; Minneapolis Star & Tribune Co., 460 U.S. 575
(1983); and (B) because the Illinois Constitution makes clear by its plain text that the right
to keep and bear arms is not subject to the government’s tax power, but rather is “[s]Jubject
only to the police power,” ILL. CONST. art. I, § 22. We address both reasons in turn.

A. The Second Amendment Tax must be subjected to strict scrutiny.

Given the Appellate Court’s determination that the challenged provisions constitute
an exercise of the County’s taxing power, ascertaining the appropriate standard of scrutiny
in this case is an easy question. For a clear line of binding case law dictates that “the
imposition of [a] special tax” on “the exercise of [a] fundamental right . . . must be subjected
to the heightened test of strict scrutiny.” Boynton, 112 Ill. 2d at 369 (second emphasis
added).

As noted above, in Boynton this Court dealt with an additional $10 fee the State
had imposed on top of the ordinary fee for issuing a marriage license, the proceeds of which

were paid “into the Domestic Violence Shelter and Service Fund.” 1d. at 359. This Court
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concluded that because the additional $10 charge’s “sole purpose is to raise revenue which
is deposited in the Domestic Violence Shelter and Service Fund,” rather than to reimburse
local governments for their “service of issuing, sealing, filing, or recording the marriage
license,” “this portion of the fee is a tax.” Id. at 365. And that tax, the Court held, was
subject to strict scrutiny, because it “singled out” and “impose[d] a direct impediment to
the exercise of the fundamental right to marry.” Id. at 369. Reasoning that the tax was not
narrowly tailored to advance a compelling government interest, the court concluded that it
“does not meet the strict-scrutiny test,” and it struck the tax down. 1d.

The decision in Boynton disposes of this case. Like the right to marry, it is beyond
dispute that the right to keep and bear arms is “a fundamental right,” People v. Mosley,
2015 IL 115872, q 41, one inherent “to our scheme of ordered liberty and system of
justice,” that cannot “be singled out for special—and specially unfavorable—treatment,”
McDonald, 561 U.S. at 764, 778-79. Indeed, both the U.S. Supreme Court and this Court
have explained that the Second Amendment must not be treated as a second-class right.
See McDonald, 561 U.S. at 780 (refusing “to treat the right recognized in Heller as a
second-class right, subject to an entirely different body of rules than the other Bill of Rights
guarantees”); Aguilar, 2013 IL 112116, § 21 (The ban on carrying firearms outside the
home “amounts to a wholesale statutory ban on the exercise of a personal right that is
specifically named in and guaranteed by the United States Constitution, as construed by
the United States Supreme Court. In no other context would we permit this, and we will
not permit it here either.”). And just like the marriage tax in Boynton, the Second
Amendment Tax singles out the exercise of the right to keep and bear arms by “imposing

a special tax” on the purchase of firearms and ammunition that is paid by those seeking to
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exercise their Second Amendment rights. Boynton, 112 Ill. 2d at 369—70. It thus must pass
strict scrutiny, or it cannot stand.

These principles of Illinois law are in accord with decades of federal Supreme Court
decisions holding that the government may not single out the exercise of fundamental
constitutional rights for special taxes unless that discriminatory tax treatment is necessary
to advance government interests of the highest import. Because, as Chief Justice Marshall
famously observed, the power to tax is the “power to destroy,” McCulloch, 17 U.S. (4
Wheat.) at 431, taxation is “a powerful weapon against the taxpayer selected,” Minneapolis
Star & Tribune Co., 460 U.S. at 585. Accordingly, as the Court put it in 1944, law-abiding
citizens cannot “be required to pay a tax for the exercise of . . . a high constitutional
privilege.” Follett, 321 U.S. at 578.

In Grosjean v. American Press Company, for instance, the United States Supreme
Court struck down a state tax on the publication of advertisements in newspapers or
magazines, which, it concluded, amounted to “a deliberate and calculated device in the
guise of a tax to limit the circulation of information.” 297 U.S. at 250. The Court reaffirmed
this holding more recently, in Minneapolis Star & Tribune, striking down a state tax on the
paper and ink used by newspapers. 460 U.S. 575. That tax, the Court reasoned, “singled
out the press for special treatment,” and “[a] tax that burdens rights protected by the First
Amendment cannot stand unless the burden is necessary to achieve an overriding
governmental interest.” 1d. at 582. Similarly, in Arkansas Writers’ Project, Incorporated
v. Ragland, the Court again reiterated the rule, striking down “Arkansas’ system of
selective taxation” of certain magazines because “[oJur cases clearly establish that a

discriminatory tax on the press burdens rights protected by the First Amendment” and thus
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must be “necessary to serve a compelling state interest.” 481 U.S. 221, 227, 230, 231
(1987).

Other cases illustrate that the principles that undergird Minneapolis Star & Tribune
and Arkansas Writers’ Project extend well beyond the First Amendment freedom of the
press. The United States Supreme Court has, for example, struck down taxes that targeted
religious practice. See Follett, 321 U.S. at 577-78; Murdock, 319 U.S. at 113. It has also
held unconstitutional certain fees on standing for and voting in elections. See generally
Lubin v. Panish, 415 U.S. 709 (1974); Harper, 383 U.S. 663.

Although these decisions rest on different constitutional provisions, a single
overarching principle unites them: “[a] state may not impose a charge for the enjoyment of
a right granted by the federal constitution” absent a compelling justification. Murdock, 319
U.S. at 113. Here, the County has enacted a discriminatory tax that specially burdens the
exercise of a fundamental right protected by both the federal and state constitutions: the
right to keep and bear arms. On the reasoning of these cases, that tax cannot stand unless
it satisfies strict constitutional scrutiny.

The Appellate Court did not address—and in fact could not even bring itself to
cite—any of these binding precedents. Instead, the court peremptorily refused to reach this
step in the analysis because it had (wrongly) concluded that the Ordinance does not
substantially burden the right to keep and bear arms. See Guns Save Life, Inc., 2020 IL App
(1st) 181846, 9 61-62 (App. 173—74). The Appellate Court’s refusal to even cite or discuss
the on-point binding precedent from this Court and the U.S. Supreme Court was error.
Boynton, Minneapolis Star & Tribune, and the other cases we have cited are controlling,

and under them the challenged taxes must be subjected to strict scrutiny.
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B. The Second Amendment Tax fails any level of heightened
constitutional scrutiny.

As we have explained, the Firearm and Ammunition Taxes must be subjected to
strict scrutiny. And even if this Court applied intermediate scrutiny,’ the challenged taxes
must be struck down for multiple reasons.

1. The Second Amendment Tax fails any heightened constitutional scrutiny.
Although the Appellate Court did not address the County’s justifications for the Second
Amendment Tax, Defendants have defended the Ordinance by contending that it furthers
the governmental interest of public safety. But while public safety is, without question, an
important government interest, that interest does not justify this tax.

The only explanation Defendants have put forward for how the challenged tax
purportedly furthers its interest in public safety is that it generates funds for programs
designed to combat violence. See (App. 93—-94). This reasoning fails to pass muster for
several reasons. As an initial matter, only funds generated by the Ammunition Tax are
required to “be directed to the Public Safety Fund to fund operations related to public
safety.” COOK CNTY. CODE OF ORDINANCES ch. 74, art. XX, sec. 74-677. Cook County law
does not similarly designate where the proceeds of the Firearm Tax are to be directed, and
those tax revenues therefore simply flow into the County’s general revenue. Id. The
Firearm Tax thus cannot even conceivably be upheld on this basis.

More fundamentally, Defendants’ justification ignores the fact that the funding for
public safety programs can be generated in any number of ways. Or, put conversely, the

revenue from a tax on any goods or services could be directed to the County’s Public Safety

> It is well settled that where a law burdens Second Amendment rights, “some form
of heightened scrutiny” is required. Wilson, 2012 IL 112026, 9 42; see also Heller, 554
U.S. at 628 n.27; Ezell, 651 F.3d at 706.
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Fund and thereby could make precisely the same contribution to public safety as the
challenged taxes. The County’s justification for the Second Amendment Tax thus suffers
from the key defect that the U.S. Supreme Court identified in Minneapolis Star & Tribune:
“an alternative means of achieving the same interest without raising concerns under the
[Constitution] is clearly available: the [Government] could raise the revenue by taxing
businesses generally.” 460 U.S. at 586. Because whatever additional revenue is remitted
into the Public Safety Fund under the Second Amendment Tax could instead be raised
through a general, non-discriminatory tax increase that does not single out constitutionally
protected conduct, the challenged tax is not a “narrowly tailored” or “substantially related”
means of advancing any government interest in raising revenue to fund public-safety
programs.

This defect in Defendants’ reasoning can also be seen by noting that if their theory
is right, it would justify any tax on any conduct. By this logic, a special tax on newspaper
ink, marriage licenses, or voting could also be justified as substantially related to the
government’s interest in public safety, so long as the proceeds of the tax were directed into
a fund dedicated to that purpose. That cannot be, and is not, the law. Indeed, this Court
rejected precisely this type of argument in Boynton, when it struck down a tax on marriage
licenses that was used to fund a program combating domestic violence.

2. While the foregoing argument fully suffices to render the challenged taxes
unconstitutional under binding precedent, the Second Amendment Tax fails any level of
heightened scrutiny for an additional, independent reason as well: its text and history show
that it was enacted with the specific purpose of suppressing Second Amendment rights, and

that purpose, far from substantial or compelling, is flatly illegitimate.
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The true design and purpose of the Firearm Tax is evident from the very preamble
of the ordinance that enacted it, which baldly declares that the “presence . . . of firearms in
the County . . . detracts from the public health, safety, and welfare.” (R. C150). And the
statements of the officials who enacted the challenged tax remove any conceivable doubt
about their motivation. In the November 2, 2012, meeting at which the Board of
Commissioners considered the Firearm Tax, Commissioner Sims, one of the tax’s
sponsors, could not have been clearer: “At least we can make it difficult for people to have
guns . ... If you can’t afford it, you won’t buy it.” 2012 Hearing at 1:18:56. (R. C291).
And Commissioner Suffredin, another supporter of the bill, emphasized that “there are way
too many guns in this community.” Id. at 1:09:25. (R. C291). The Ammunition Tax suffers
from the same illegitimate motive. As Commissioner Boykin explained when supporting
the measure, that tax was designed to “add] ] to the costs of the instruments of death.” 2015
Hearing at 1:44:31. (R. C293).

Because of its wholly illegitimate motive, the Second Amendment Tax bears the
same infirmities as the tax struck down in Grosjean. The U.S. Supreme Court analyzed the
“history and . . . present setting,” 297 U.S. at 250, of the Louisiana tax struck down in that
case—history which included evidence that the tax had been targeted at a number of large
Louisiana papers that had been critical of Senator Huey Long, who had advocated for the
tax in the State Legislature by describing those newspapers as “lying newspapers” and
characterizing the tax “as ‘a tax on lying,” ”” Minneapolis Star & Tribune, 460 U.S. at 579—
80. This history indicated that the measure was “a deliberate and calculated device in the
guise of a tax to limit the circulation of information to which the public is entitled in virtue

of the constitutional guaranties,” Grosjean, 297 U.S. at 250. Courts have applied similar
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reasoning in the Second Amendment context, reasoning that “it is not a permissible strategy
to reduce the alleged negative effects of a constitutionally protected right by simply
reducing the number of people exercising the right,” Grace v. District of Columbia, 187 F.
Supp. 3d 124, 148 (D.D.C. 2016) (quotation marks omitted), aff’d sub nom. Wrenn v.
District of Columbia, 864 F.3d 650 (D.C. Cir. 2017), and that the hypothesis “that more
guns lead to more gun theft, more gun accidents, more gun suicides, and more gun crimes”
cannot justify a deliberate attempt to “limit[ ] the number of guns in circulation,” Heller v.
District of Columbia, 801 F.3d 264, 280 (D.C. Cir. 2015) (Heller 111).

So too here, the history of the Second Amendment Tax demonstrates that it is a
deliberate and calculated device to suppress the quantity of fircarms and ammunition
present in Cook County, out of the constitutionally impermissible belief that the “presence
... of firearms in the County . . . detracts from the public health, safety, and welfare.” (R.
C150). For this reason alone, the Ordinance fails any level of heightened constitutional
scrutiny.

C. Under Article I, Section 22, the right to keep and bear arms is not
subject to the taxing power.

Alternatively, the Second Amendment Tax must be invalidated categorically for
imposing a tax on the right to keep and bear arms that is flatly prohibited by the Illinois
Constitution.

Article I, Section 22 of the Illinois Constitution declares that “the right of the
individual citizen to keep and bear arms” is “[s]ubject only to the police power.” ILL.
CONST. art. I, § 22. As numerous cases explain, under the state Constitution, “[t]he power
to regulate and the power to tax are distinct powers,” Rozner v. Korshak, 55 TlI. 2d 430,

432 (1973); see also Greater Chi. Indoor Tennis Clubs, Inc. v. Vill. of Willowbrook,
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63 I11. 2d 400, 403 (1976); Paper Supply Co. v. City of Chicago, 57 1ll. 2d 553, 576 (1974);,
see also ILL. CONST. art. VII, § 6(a) (distinguishing the power “to regulate for the protection
of the public health, safety, morals and welfare” and “to tax). Indeed, the First District
elsewhere acknowledged precisely this proposition, expressly stating that “[t]he power to
regulate and the power to tax and separate and distinct powers,” and determining that the
Ordinance falls under the County’s taxing power. Guns Save Life, Inc., 2020 IL App (1st)
181846, 4 81 (App. 179). But while the government may regulate the right to keep and bear
arms, within constitutional limits, in pursuance of its police power, by the plain terms of
the Constitution it has no authority to single out the exercise of that right for taxation.

Plaintiffs have squarely raised this argument in their briefing at every stage, and
counsel emphasized the argument to the Appellate Court at oral argument. Yet, the
Appellate Court did not even address the argument or mention the Illinois Constitution’s
bar on taxing, as opposed to regulating, the right to keep and bear arms. That was error,
and this Court should reverse.

I11.  The Second Amendment Tax is also invalid under the Uniformity Clause.

Finally, the challenged Ordinance is also unconstitutional under the Uniformity
Clause. ILL. CONST. art. IX, § 2. That provision requires that a “tax classification must (1)
be based on a real and substantial difference between the people taxed and those not taxed,
and (2) bear some reasonable relationship to the object of the legislation or to public
policy.” Arangold Corp. v. Zehnder, 204 111. 2d 142, 153 (2003). As with much else in this
case, the challenged tax’s invalidity under the Uniformity Clause follows directly from this
Court’s decision in Boynton.

In addition to invalidating the marriage-license tax at issue in that case because it

singled out for special taxation the exercise of a fundamental right, Boynton also struck the
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tax down on Uniformity Clause grounds. The Court concluded that “the relationship
asserted” between those taxed (applicants for marriage licenses) and the use of the tax
proceeds (to fund benefits for domestic violence victims) was “simply too remote.”
Boynton, 112 Ill. 2d at 366. As the Court framed the inquiry, the issue before it was
“whether our legislature may impose a ‘fee’ upon a class of people based only on the fact
that they have applied for marriage licenses, where the money collected is used to fund a
general welfare program.” Id. at 362. And the Court answered with a resounding “No,”
concluding that a tax on the fundamental right to marry was not “a reasonable means of
accomplishing the desired objective.” 1d. at 368. Here, Cook County has attempted to do
precisely what this Court has said it cannot do: tax the exercise of a fundamental right to
fund a general welfare program. There can be no question that the Second Amendment Tax
applies to the exercise of a fundamental right, and its proceeds are used for general welfare
purposes. COOK CNTY. CODE OF ORDINANCES ch. 74, art. XX, sec. 74-677. Accordingly, it
violates the Uniformity Clause under Boynton’s square holding.

The Second Amendment Tax further violates the Uniformity Clause because while
the Ordinance purportedly targets criminals, the tax falls only on the law-abiding citizens
of Illinois who possess a valid FOID card and are legally entitled to purchase firearms and
firearm ammunition. These law-abiding citizens are not to blame for criminal gun violence.
Yet they alone pay the Tax. The Second Amendment Tax has no effect, by contrast, on
violent felons who do not (and lawfully cannot) purchase their firearms and ammunition at
retail. See 2012 Hearing at 1:19:34 (“[T]he reality is, not one convicted felon is going to
pay a penny of this tax ladies and gentleman. Not one.”) (R. C291); see also CAROLINE

WOLF HARLOW, BUREAU OF JUSTICE STATISTICS, Special Report, Firearm Use by
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Offenders, US Dep’T OF JUSTICE 1 (Nov. 2001, revised Feb. 4, 2002),
https://bit.ly/3e2VAEg (showing overwhelming majority of guns used in violent crime are
not acquired from the retail market); JAMES D. WRIGHT & PETER H. ROSSI, ARMED &
CONSIDERED DANGEROUS xxx (2d ed. 2008) (same); BUREAU OF ALCOHOL, TOBACCO, AND
FIREARMS, CRIME GUN TRACE REPORTS (2000): Chicago 8 (July 2002),
https://bit.ly/34EJTRD (over 97% of those who possessed guns that had been used in crimes
in Chicago in 2000 did not buy the guns at retail).

It was patently unreasonable for Defendants to single out law-abiding firearm
purchasers, even if it is difficult or may be impossible to tax the criminals who are
responsible for the violence that the Commission purports to target. Imposing a tax solely
on those lawfully exercising constitutional rights to remedy the harms caused by criminals
is no more reasonable under the Uniformity Clause than it is constitutional under the
Second Amendment. Once again, Plaintiffs squarely raised this argument in the Appellate
Court, citing the clear precedent established by Boynton and the evidence demonstrating
that the Second Amendment Tax imposes unreasonable classifications; but once again, the
First District completely failed to engage with the argument. Instead, it rejected Plaintiffs’
Uniformity Clause claims with nothing more than the conclusory assertion that “[t]he
County’s proffered reasons for the classifications are reasonably related to the objectives
of the ordinances.” Guns Save Life, Inc., 2020 IL App (1st) 181846, 9 70 (App. 176). That
plainly does not satisfy the judicial duty to ensure that the lines drawn by a challenged tax
are “based on a real and substantial difference between the [objects] taxed and those not
taxed,” Milwaukee Safeguard Ins. Co. v. Selcke, 179 I11. 2d 94, 98 (1997), and this Court

should reverse.
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IV.  If the Second Amendment Tax is understood as a regulatory measure, it is
preempted by the FOID Card Act and the Firearm Concealed Carry Act.

The First District adopted Defendants’ position that the Ordinance is best
understood as an exercise of the County’s taxing rather than regulatory power. And again,
we agree with this assessment. But in the event the County defends the Ordinance under
its power to regulate the purchase of firearms and ammunition, that basis likewise fails
because it runs headlong into preemption under two statewide laws: the FOID Card Act
and the Firearm Concealed Carry Act.

The FOID Card Act expressly preempts local laws regulating the possession of
handguns and handgun ammunition by FOID card holders:

[T]he regulation, licensing, possession, and registration of handguns and

ammunition for a handgun . . . by a holder of a valid Firearm Owner’s

Identification Card issued by the Department of State Police under this Act

are exclusive powers and functions of this State . . . . This Section is a denial

and limitation of home rule powers and functions under subsection (h) of

Section 6 of Article VII of the Illinois Constitution.

430 ILCS 65/13.1.

In like form, the Firearm Concealed Carry Act preempts a similar set of local laws:

The regulation, licensing, possession, registration, and transportation of

handguns and ammunition for handguns by licensees are exclusive powers

and functions of the State. Any ordinance or regulation, or portion thereof,

enacted on or before the effective date of this Act that purports to impose

regulations or restrictions on licensees or handguns and ammunition for
handguns in a manner inconsistent with this Act shall be invalid in its
application to licensees under this Act on the effective date of this Act. This

Section is a denial and limitation of home rule powers and functions

under subsection (h) of Section 6 of Article VII of the Illinois Constitution.

430 ILCS 66/90.

If the challenged Ordinance is understood as an exercise of regulatory power, then

it is plainly preempted by these provisions. The Ordinance applies to precisely the same

conduct as the FCCA and the FOID Card Act: the possession of handguns and handgun
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ammunition by FOID Card holders and concealed carry license holders. And the
Ordinance’s focus on transfers heightens the conflict with State law, as law-abiding citizens
generally are required to possess either a FOID card or a concealed carry license before
they can acquire a firearm or ammunition for a firearm. See 430 ILCS 65/3(a). The class
of persons regulated by Cook County is thus precisely the class of persons that State law
provides cannot be regulated.

The Appellate Court concluded that the challenged provisions were not preempted
because the Second Amendment Tax is not regulatory and falls under the County’s taxing
power. Guns Save Life, Inc., 2020 IL App (1st) 181846, § 81 (App. 179). We agree with
this characterization of the Tax. But while that might rescue the challenged taxes as a
matter of preemption, it cements their invalidity under the Second Amendment and Article
I, Section 22 of the Illinois Constitution, for the reasons discussed above.

V. The First District erred in concluding that Maxon lacks standing.

Although it is not essential to disposing of this case, the Court should also correct
the First District’s erroneous and wholly gratuitous holding that Maxon lacks standing. 1d.
at 9 35-39 (App. 165-67). To be clear, both Defendants and the Appellate Court agreed
that Guns Save Life has standing to raise all claims presented in this case. See Id. at 22
(acknowledging that the County conceded GSL has standing) (App. 162). However, the
Appellate Court went out of its way to incorrectly rule on the issue of Maxon’s standing,
in the teeth of the well-established rule that a court must only determine that one party has
standing for the case to proceed. See Buettell v. Walker, 59 111. 2d 146, 152 (1974). Indeed,
the U.S. Supreme Court has held that it is error for courts to require a litigant to establish
standing if the court’s jurisdiction is secure by virtue of another party’s standing. See Little

Sisters of the Poor Saints Peter & Paul Home v. Pennsylvania, 140 S. Ct. 2367, 2379 n.6
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(2020). And having erred in reaching out to decide the issue, the First District proceeded
to err again in resolving it.

Maxon has standing to challenge both taxes, under the rule that a vendor of
constitutionally protected goods or services has standing to vindicate the Second
Amendment rights of its customers. This doctrine of “vendor standing” is well established
in the federal courts. See Eisenstadt v. Baird, 405 U.S. 438, 446 (1972) (vendor of
contraceptives had standing to assert the rights of unmarried persons who were denied
access to contraceptives); Craig v. Boren, 429 U.S. 190, 196-97 (1976) (vendor of
alcoholic beverages had third-party standing to assert its customers’ constitutional claims);
see also, e.g., Kaahumanu v. Hawaii, 682 F.3d 789, 797 (9th Cir. 2012); Ezell, 651 F.3d at
696; Reliable Consultants, Inc. v. Earle, 517 F.3d 738, 743 (5th Cir. 2008); 13A CHARLES
ALAN WRIGHT ET AL., FED. PRAC. & PROC. § 3531.9.3 (3d ed. 2020) (“Vendors are
routinely accorded standing to assert the constitutional rights of customers and prospective
customers,” and this rule “has become firmly established.”). “Moreover, to the extent that
the State law of standing varies from Federal law, it tends to vary in the direction of greater
liberality.” Greer v. Ill. Hous. Dev. Auth., 122 T11. 2d 462, 491 (1988).

Maxon has standing under this doctrine because it is injured by the Second
Amendment Tax in multiple ways. First, it is injured by the very fact that it must collect
the tax. COOK CNTY. CODE OF ORDINANCES ch. 74, art. XX, secs. 74-668, 74-670. Illinois
courts have repeatedly held that retail dealers who are charged with collecting a tax suffer
a concrete injury that permits them to challenge the legality of the tax, even when they pass
the tax on to their customers. See Springfield Rare Coin Galleries, Inc. v. Johnson, 115 TII.

2d 221,229 (1986) (holding that coin dealer had standing to challenge the constitutionality
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of tax on certain legal tender coins even though the taxes could be passed on to the dealer’s
customers); P & S Grain, LLC v. Cnty. of Williamson, 399 Ill. App. 3d 836, 844 (5th Dist.
2010) (similar). The Appellate Court failed to even consider this argument and erroneously
concluded that Maxon lacked standing to challenge taxes ultimately paid by the consumer.
See Guns Save Life, Inc., 2020 IL App (1st) 181846, 9 35-39 (App. 165-67).

Even if these cases are set aside, Maxon still has standing to challenge both the
Firearm Tax and the Ammunition Tax, because the Taxes tangibly injure Maxon itself in
two additional ways: by imposing burdensome compliance costs and by reducing Maxon’s
revenue. See Chi. Park Dist. v. City of Chicago, 127 Ill. App. 3d 215, 218-19 (1st Dist.
1984) (holding that Park District had standing to challenge boat-mooring tax because
application of the tax to park users would affect the Park District’s revenues). And those
injuries exist even though the ultimate cost of the taxes themselves are passed along to the
consumer. The record evidence shows that Maxon’s “costs for complying with the
Firearms Tax are substantial, and it expects that its costs for complying with the
Ammunition Tax to be even greater.” (R. C438). Indeed, because the County requires
Maxon to report individual rounds of rimfire and centerfire ammunition sold, while the
record keeping software Maxon uses tracks boxes of ammunition but not rounds, Maxon’s
employees must spend many hours each month independently collecting and tabulating its
ammunition inventory and sales by round, for the sole purpose of complying with the
Ammunition Tax, at the cost of thousands of dollars each year. (R. C439). The Second
Amendment Tax has also placed Maxon at a competitive disadvantage compared to
retailers located outside Cook County (R. C421, C423) (out-of-county advertisement for

firearm and ammunition sales free from the “Crook county tax”), with the result that Maxon
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estimates, based on its past sales, that it lost $51,000 in potential ammunition sales revenue
during the first six months of the Ammunition Tax’s operation. (R. C1055-56). Both the
costs of complying with the Ordinance and lost revenue amount to injury-in-fact under
Illinois case law. See, e.g., Greer, 122 Ill. 2d at 493.

The First District refused to acknowledge this uncontroverted evidence
demonstrating the impact of the taxes on Maxon’s business, instead asserting that Maxon
has not suffered any “adverse economic consequences” or “real injury” from either tax.
See Guns Save Life, Inc., 2020 IL App (1st) 181846, 9 38 (App. 167). The court rested its
analysis entirely on the County’s incorrect assertion that Maxon’s reporting system already
tracks the necessary information for complying with the Ordinance, see id., without even
mentioning, much less rebutting, the undisputed record evidence conclusively showing that
this is false, and despite Plaintiffs’ discussion of this evidence in their briefing. Given that
the First District went out of its way to decide this issue incorrectly, this Court should

correct its error.

CONCLUSION

For the foregoing reasons, this Court should reverse the decision of the First District
holding that Plaintiff Maxon lacks standing to challenge the Firearm Tax, reverse the
decision of the First District’s affirmance of the Circuit Court’s summary judgment order
in favor of Defendants, and remand with instructions to enter summary judgment in favor

of Plaintiffs on all claims.
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NATURE OF THE CASE

Plaintiffs —~Guns Save Life, Inc. (an association dedicated to defending Second
Amendment rights in Illinois), Maxon’s Shooter’s Supplies (a firearm and ammunition
retailer), and Marilyn Smolenski (a citizen and member of Guns Save Life)—brought this
action to challenge two taxes that Defendants Cook County, its Sheriff, and the Director
of its Department of Revenue (together, the “County”) have imposed on the Second
Amendment rights of the County’s residents. The first levies a $§25 tax on each firearm
purchased from a retailer within the County. COOK CTY. CODE OF ORDINANCES ch. 74,
art. XX, sec. 74-668(a). The second imposes a tax on the purchase of ammunition, at a
rate of $0.05 per cartridge of centerfire ammunition and $0.01 per cartridge of rimfire
ammunition. Id. sec. 74-668(b). Plaintiffs allege that these taxes (1) are unconstitutional
under the Second Amendment to the U.S. Constitution and Article I, Section 22 of the
Illinois Constitution because they single out and target constitutionally protected conduct
for special taxation, (2) violate Article I, Section 22 because that provision does not
permit the government to burden the right to bear arms by operation of the tax power, (3)
are preempted by two state laws, the FOID Card Act and the Concealed Carry Act, and
(4) violate the Illinois Constitution’s requirement that local taxes must be uniform and
rational. After Defendants moved to dismiss the case, the Circuit Court Plaintiffs
Smolenski’s and Maxon’s claims against the Firearms Tax for lack of standing, but it
otherwise allowed the litigation to go forward. (R. C337). After limited discovery, the
parties filed cross-motions for summary judgment, and on August 17, the Circuit Court
denied Plaintiffs’ motion and granted summary judgment on all claims to Defendants. (R.

C1124). Plaintiffs now appeal both rulings. No questions are raised on the pleadings.
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ISSUES PRESENTED FOR REVIEW

1. Whether Plaintiffs have standing.

2 Whether the challenged taxes violate the Second Amendment to the
United States Constitution.

3. Whether the challenged taxes violate Section 22 of the Illinois
Constitution.

4, Whether the challenged taxes are preempted by the FOID Card Act, 430
ILCS 65/13.1.

5 Whether the challenged taxes are preempted by the Concealed Carry Act,
430 ILCS 66/90.

6. Whether the challenged taxes violate the Illinois Constitution’s Uniformity
Clause, ILL. CONST. art. IX, § 2.

JURISDICTION

Jurisdiction lies in this Court under Supreme Court Rule 303, because the Circuit
Court entered final judgment granting summary judgment to Defendants on all pending
claims on August 17, 2018 (R. C1124), and Plaintiffs filed a timely notice of appeal on
August 23, 2018 (R. C1127).

STATUTES INVOLVED

The pertinent provisions of U.S. CONST. amend. II; ILL. CONST. art. I, § 22; ILL.

CONST. art. IX, § 2; 430 ILCS 65/13.1; 430 ILCS 66/90; and Chapter 74 of the Cook

County Code of Ordinances are set forth in the Appendix.
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STATEMENT OF FACTS

I. The Second Amendment Tax

On November 9, 2012, the Cook County Board of Commissioners, by a vote of
nine to seven, passed an ordinance entitled the “Cook County Firearms Tax,” which
imposes a $25 fee for each firearm purchased at a firearms retail business in Cook
County (hereinafter, the “Firearm Tax”). (R. C150-53). As the legislative history of the
tax makes clear, the aim of the Ordinance was to reduce the level of legal gun ownership
in Cook County. The preamble of the Ordinance itself declares that “the . . . presence . . .
of firearms in the County . . . detracts from the public health, safety, and welfare.” (R.
C150). As Commissioner Sims explained, the $25 tax would “make it difficult for people
to have guns.” Meeting of the Cook County Board of Commissioners at 1:18:56 (Nov. 2,
2012), available at https://goo.gl/1CIgew (“2012 Hearing”). (R. C291). Put simply: “If
you can’t afford it, you won’t buy it.” /d. (R. C291). Commissioner Suffredin, another
supporter of the bill, emphasized that “there are way too many guns in this community.”
Id. at 1:09:25. (R. C291). Commissioner Reyes, who also voted in favor of the
Ordinance, nonetheless stated that it would not affect crime in Cook County “[b]ecause
the reality is, not one convicted felon is going to pay a penny of this tax ladies and
gentlemen. Not one.” /d. at 1:19:34. (R. C291).

Although the Firearms Tax Ordinance imposed a levy on the sale of firearms, it
left the sale of ammunition untaxed. As Commissioner Suffredin explained at the time,
while some of the Commissioners would have preferred to have also taxed ammunition,
“political realities” had forced them to remove a proposed tax on ammunition. (R. C291).
Commissioner Fritchey also confirmed that this proposed tax on ammunition had been

removed from the ordinance as the result of negotiation and compromise. (R. C291). This
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concession to “political realities” was withdrawn in 2015, however, when the County
enacted an amended ordinance that is now known as the “Cook County Firearm and
Firearm Ammunition Tax Ordinance.” (R. C137-40). The 2015 amendment, which was
adopted on November 18, 2015, by a vote of nine to six, added a tax (hereinafter, the
“Ammunition Tax,” and together with the Firearm Tax, the “Second Amendment Tax™)
on the retail sale of ammunition in Cook County in the amounts of $0.05 per cartridge of
centerfire ammunition, COOK CTY. CODE OF ORDINANCES ch. 74, art. XX, sec. 74-
668(b)(1)," and $0.01 per cartridge of rimfire ammunition, id. § 74-668(b)(2).’

The motivations behind the Ammunition Tax closely tracked the motivations of
the Firearm Tax. As Commissioner Boykin explained in the November 12, 2015, meeting
that considered that provision, the purpose of this “gun violence tax” was to “curbl ] the
cost of the widespread and senseless gun violence that has gripped Chicago and Cook
County in the year 2015.” Meeting of the Cook County Board of Commissioners at
1:42:50 (Nov. 12, 2015), available at https://goo.gl/1Clgew (“2015 Hearing™). (R.
C293). “This tax,” he continued, “will require those who purvey these instruments of
death to bear a slightly larger share of the costs than the rest of us.” id. at 1:43:25. (R.
C293). Commissioner Boykin further expressed his belief that imposing the tax would

make the Board an “instrument of justice” for children killed by gunfire and that the

! The Second Amendment Tax Ordinance defines centerfire ammunition to mean
“firearm ammunition that is characterized by a primer in the center of the base of the
cartridge” commonly used in rifles, pistols, and revolvers. Id. § 74-666.

? The Second Amendment Tax Ordinance defines rimfire ammunition to mean
“firearm ammunition that is characterized by a primer that completely encircles the rim
of the cartridge,” including, but not limited to .22 caliber ammunition. Id. § 74-666.
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children’s “blood cries out” for them to “add to the costs of the instruments of death.” id.
at 1:44:31 (alteration omitted). (R. C293).

The Ordinance provides that the revenue generated by the Ammunition Tax “shall
be directed to the Public Safety Fund to fund operations related to public safety.” COOK
CTY. CODE OF ORDINANCES ch. 74, art. XX, sec. 74-677. But Cook County law does not
similarly designate where the proceeds of the Firearm Tax are to be directed, and those
tax revenues thercfore simply flow into the County’s general revenue. /d.

II. The Second Amendment Tax’s effect on Plaintiffs

Guns Save Life (“GSL”) is an independent, not-for-profit organization that is
dedicated to protecting the Second Amendment rights of Illinois citizens to defend
themselves. (R. C420). GSL has many members who reside in Cook County, and the
organization holds monthly meetings in Cook County. (R. C420). Its members are subject
to the Second Amendment Tax and have paid both the Firearms Tax and the Ammﬁnition
Tax. (R. C420, C424-25, C434). Although they have continued to purchase firearms and
ammunition in Cook County since the Firearms and Ammunition Taxes came into effect,
they nevertheless report doing so at reduced rates because of those taxes. (R. C420-21,
C425). Indeed, some members purposefully avoid purchasing firearms and ammunition
in Cook County in order to avoid paying the Second Amendment Tax. (R. C420, C425).
GSL members will, however, continue to pay the Firearms Tax and Ammunition Tax on
the purchases that they do make in Cook County. (R. C420).

Maxon Shooter’s Supplies and Indoor Range is a registered retail dealer in
firearms and firearm ammunition. (R. C438). It operates a retail gun shop and indoor
shooting range in Cook County. (R. C437-38). Maxon sells a full range of rifles and

handguns, as well as ammunition for rifles and handguns, including both centerfire and

APP000015

SUBMITTED - 11022896 - Sandra Estrada - 11/4/2020 1:49 PM



126014

rimfire ammunition. (R. C438). Maxon is owned and operated by Plaintiff DPE Services,
Inc. (R. C437-38). The Second Amendment Tax Ordinance has placed Maxon under a
legal obligation to register with the Department of Revenue, (R. C438), to collect and
remit the Tax to the Department of Revenue, (R. C438-39), to refrain from absorbing the
costs of those taxes, (R. C438-39), and to keep books and records as required by the
Ordinance, (R. C438-39). The Ordinance costs Maxon thousands of dollars per year and
places Maxon at a competitive disadvantage. (R. C438-39).

Marilyn Smolenski is a resident of Cook County, a member of GSL, and a holder
of a valid Illinois Firearm Owner’s Identification Card (“FOID Card”) and a valid Illinois
Concealed Carry license. (R. C424). Ms. Smolenski frequently engages in firearms
transactions, and she has previously considered purchasing a Glock 42 in Cook County
but declined to do so because of the Firearm Tax. (R. C288, C425). On June 7, 2016, Ms.
Smolenski purchased 100 rounds of 9mm ammunition from Maxon. (R. C425). She paid
the Ammunition Tax in the amount of $5.00. (R. C428). Ms. Smolenski paid the tax
under protest, and on June 8 counsel for Ms. Smolenski submitted her protest of payment
of the Ammunition Tax to the Cook County Department of Revenue. (R. C425, C430).
Ms. Smolenski intends to continue purchasing ammunition in Cook County in the future,
but because of the Ammunition Tax does not intend to purchase as much ammunition in
the County as she otherwise would have. (R. C425).

III.  Procedural history

GSL, Maxon, and Ms. Smolenski filed a four-count Complaint for Declaratory
and Injunctive Relief challenging the Second Amendment Tax on December 17, 2015.
(R. C20). The Complaint alleged that the Second Amendment Tax violates the Second

Amendment to the federal Constitution, that it violates Section 22 of Article I and the
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Uniformity Clause of the Illinois Constitution, and that it is preempted by Section 13.1(b)
of the Firearm Owner’s Identification (“FOID”) Act and Section 90 of the Firearms
Concealed Carry Act (“FCCA”) insofar as it applies to handguns and handgun
ammunition. (R. C36-38). The Complaint brought suit against Zahra Ali, in her official
capacity as Director of the Cook County Department of Revenue, Thomas Dart, in his
official capacity as the Cook County Sherriff, and Cook County itself.

Defendants moved to dismiss the Complaint on January 29, 2016, arguing that
Plaintiffs GSL, Maxon, and Smolenski all lacked standing and that they had failed to
state any claim upon which relief could be granted. The Plaintiffs filed an Amended
Complaint for Declaratory and Injunctive Relief on February 22, 2016. (R. C180).
Pursuant to the court’s Order of March 16, 2016 (R. C208), they then filed their response
to the motion to dismiss on April 6, 2016, (R. C210).

On June 1, 2016, the Ammunition Tax became effective. On July 21, 2016, GSL,
Maxon, and Smolenski filed a motion for leave of court to file a supplemental complaint
pursuant to 735 ILCS 5/2-609, in order to present matters relevant to the pending motions
to dismiss that arose after the filing of the Amended Complaint. (R. C267). On July 28,
2016, the Circuit Court ordered them to file a Second Amended Complaint by August 4,
2016, and the parties to complete their supplemental briefing in response to the Second
Amended complaint by August 18, 2016. (R. C283).

Plaintiffs filed their Second Amended Complaint on August 4, 2016. (R. C285).
Defendants filed their supplemental reply in support of their motion to dismiss on August
17, 2018, while Plaintiffs filed their supplemental brief in opposition on August 18, 2016.

On October 17, 2016, the trial court issued a Memorandum Opinion and Order granting
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in part and denying in part Defendants’ motion to dismiss. (R. C332). The court
dismissed Ms. Smolenski’s and Maxon’s challenges to the Firearms Tax (but not the
Ammunition Tax) on standing grounds. (R. C337). But it declined to dismiss GSL’s
challenge to both taxes, allowing the claims against both taxes to go forward. (R. C337).

Following the denial of Defendants’ motion to dismiss in principal part, and after
a period of limited discovery, the parties cross-moved for summary judgment on the
remaining claims. On August 17, 2018, without hearing oral argument on the cross-
motions, the Circuit Court denied Plaintiffs’ motion and granted summary judgment to
Defendants on all claims. (R. C1121). In a brief opinion, the court concluded that the
Firearm and Ammunition Taxes did not infringe Plaintiffs’ federal and state
constitutional rights to bear arms because the taxes “are proper exercises of Cook
County’s Home Rule taxing powers and do not in any meaningful way impede plaintiffs’
ability to exercise their 2nd Amendment right to bear arms.” (R. C1123). “Plaintiffs
provide no evidence that the Tax will have the effect of preventing their ownership or
possession of firearms or that it affects the ability of law-abiding citizens to retain
sufficient means of self-defense.” (R. C1123).

Even assuming that the tax did burden constitutionally protected conduct, the
court determined that it is “substantially related to the important government interest of
public safety” because it “provides funds to implement specific policies and programs
designed to combat violence.” (R. C1123). The court did not address Plaintiffs’ argument
that the tax was not properly tailored to this goal because any revenue measure could
provide the same funding, nor did it mention that the proceeds of the Firearm Tax are

remitted into the County’s general revenue, rather than being directed to any public safety

APP000018

SUBMITTED - 11022896 - Sandra Estrada - 11/4/2020 1:49 PM



126014

or crime-prevention purpose. (R. C1123).

The court also rejected Plaintiffs’ argument that the taxes are preempted by the
Firearms Concealed Carry Act and the FOID Act, reasoning that the Second Amendment
Tax was “a valid exercise of Cook County’s home rule power to tax” and therefore
outside the scope of preemption under those state laws. (R. C1124). Finally, the court
held that “Plaintiffs have failed to carry their burden of demonstrating that the different
rates of classification [adopted by the challenged tax] violate the Uniformity Clause. (R.
C1124).

On August 23, 2018, Plaintiffs timely noticed this appeal. (R. C1127).

ARGUMENT

In the preamble to the challenged Ordinance, the Cook County Board of
Commissioners stated its belief that the “presence . . . of firearms in the County . . .
detracts from the public health, safety, and welfare.” (R. C150). This premise is not one
that was acceptable for Cook County to adopt, for both the United States and the Illinois
Constitutions protect a fundamental, individual right to possess firearms. See U.S.
ConsT. amend. 1I; ILL. CONST. art. I, § 22. Starting from this unconstitutional premise,
the Board of Commissioners enacted an unconstitutional ordinance. Indeed, the
unconstitutionality of Cook County’s Firearm and Ammunition Taxes flows directly from
binding precedent of the United States and Illinois Supreme Courts. Both courts have
struck down taxes on the exercise of a fundamental constitutional right, see Minneapolis
Star & Tribune Co. v. Minnesota Comm'r of Revenue, 460 U.S. 575, 593 (1983); Boynton
v. Kusper, 112 11l. 2d 356, 370-71 (1986), and both courts have held that the Second

Amendment right is not to be treated as second-class, see McDonald v. City of Chicago,
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561 U.S. 742, 780 (2010) (plurality); People v. Aguilar, 2013 IL 112116, § 21. In light of
this binding authority, Cook County’s Second Amendment tax plainly violates the right
to keep and bear arms.

The Circuit Court upheld the Second Amendment Tax only by dramatically
misunderstanding the scope of the right to keep and bear arms. As every court to face the
issue has held, the right to keep and bear arms obviously must protect the right to acquire
arms suitable for keeping and bearing—else a State could enact a de facto ban on
possessing firearms by prohibiting anyone from buying firearms or the ammunition they
need to operate them. Such a ban can be no more constitutional under the Second
Amendment than a ban on purchasing ink and paper would be under the First. Instead of
hewing to these well-established principles, the court below adopted a narrow
understanding of what the federal and Illinois constitutions protect. On the theory
adopted below, no firearms-related restriction even triggers constitutional scrutiny unless
it has “the effect of preventing th[e] ownership or possession of firearms” or otherwise
deprives law-abiding citizens of “sufficient means of self-defense.” (R. C1123). That
cramped theory of the Second Amendment and Article I, Section 22 guts the right to keep
and bear arms, blessing restrictions on the right that have been struck down by courts all
across the country. The theory cannot stand.

Because the Second Amendment Tax burdens conduct protected by the right to
keep and bear arms, it rests on the horns of a dilemma. The challenged ordinance may be
understood in two ways: (1) as an exercise of the County’s taxing power, or (2) as an
exercise of its regulatory power. If it is an exercise of the power to tax—as it most

naturally reads—then it is plainly unconstitutional for multiple independent reasons.

10
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First, Under the Illinois Constitution, the right to keep and bear arms is not subject to
taxation; it is “[s]ubject only to the police power.” ILL. CONST. art. I, § 22. Second, a long
line of binding Illinois and U.S. Supreme Court case law holds that the government may
not impose a tax that falls only on constitutionally protected conduct, unless that tax
satisfies strict scrutiny—a test the Second Amendment Tax cannot pass. See Boynton,
112 1lL. 2d 356; Minneapolis Star & Tribune Co., 460 U.S. 575. Finally, because the lines
the Second Amendment Tax draws are arbitrary in numerous ways, the tax is also invalid
under the Uniformity Clause, ILL. CONST. art. X, § 2.

The challenged Ordinance thus cannot be sustained as an exercise of the taxing
power. But it is equally doomed if it is understood as an exercise of the County’s
regulatory power. For two statewide laws—the FOID Card Act and the Concealed Carry
Act—explicitly preempt local laws touching on “[t]he regulation, licensing, possession,
registration, and transportation of handguns and ammunition.” 430 ILCS 66/90; see also
430 TLCS 65/13.1. Accordingly, if the Second Amendment Tax is understood as
effectively regulating the possession of handguns and ammunition—by making such
possession more difficult—it is thus plainly preempted by these state statutes and cannot
stand.

Finally, while the County challenged Plaintiffs’ standing below, that challenge
fails, and each Plaintiff has demonstrated standing to challenge both the Firearm Tax and
the Ammunition Tax. Because the question of standing is a threshold one, we begin our
analysis there.

The court below erred in sustaining this unconstitutional Ordinance, and this

Court should reverse.
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L Applicable Standards of Review.

This Court “review[s] the trial court’s decision as to cross-motions for summary
judgment de novo.” Schroeder v. Sullivan, 2018 IL App (1st) 163210, §25. Whether the
undisputed facts show that Plaintiffs have standing to sue is a legal question that this
Court reviews de novo. People v. Chatman, 2016 IL App (1st) 152395, §27. Likewise,
the questions whether the challenged taxes are unconstitutional or preempted by
statewide law are issues of law subject to de novo review. See Village of Northfield v. BP
America, Inc., 403 Ill. App. 3d 55, 57-58 (1st Dist. 2010) (preemption); People v.
Arguello, 327 T11. App. 3d 984, 986 (1st Dist. 2002) (constitutional challenges).

II. Plaintiffs have standing to challenge the Second Amendment Tax.

The “central principle” of standing under Illinois law is “very simple: One who is
adversely affected in fact by governmental action has standing to challenge its legality
_...” Greer v. Illinois Hous. Dev. Auth., 122 111. 2d 462, 488 (1988) (quotation marks
omitted). A plaintiff must be injured by a defendant in such a way that there exists a
genuine case or controversy for which a judicial decision would provide a remedy. /d. at
488. The injury “must be: (1) distinct and palpable, (2) fairly traceable to the defendant’s
actions, and (3) substantially likely to be prevented or redressed by the grant of the
requested relief.” Id. at 493 (citations and quotation marks omitted). It is well-settled
under Illinois law, moreover, that under circumstances that are satisfied in this action, an
association may bring suit on behalf of its members. The Circuit Court was thus right to
conclude that Plaintiff GSL has standing, and that determination is sufficient to allow the
case to go forward. And for the reasons set forth below, Plaintiffs Maxon and Smolenski

also established their standing to challenge both the Firearm and Ammunition Taxes.
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A. The Circuit Court correctly held that Guns Save Life has standing,
which is sufficient to allow the case to go forward.

Under Illinois Supreme Court precedent, a membership organization has
“associational standing” to “bring suit on behalf of its members” if it meets three factors:
“(a) its members would otherwise have standing to sue in their own right; (b) the interests
it seeks to protect are germane to the organization’s purpose; and (c) neither the claim
asserted nor the relief requested requires the participation of individual members in the
lawsuit.” International Union of Operating Eng'rs v. Illinois Dep’t of Emp’t Sec., 215 Il1.
2d 37, 47 (2005) (quoting Hunt v. Washington State Apple Advert. Comm’n, 432 U.S.
333, 343 (1977)). As the court below correctly held, Plaintiff GSL satisfies each prong of
this tripartite test.

1. The individual members of Guns Save Life would have standing to bring
suit in their own right because they have suffered a distinct injury that is traceable to the
County’s challenged ordinance and would be redressed by the requested declaratory and
injunctive relief setting that ordinance aside. As demonstrated by the record evidence
below, the members of Guns Save Life “have purchased firearms in Cook County since
the passage of the Firearms Tax and have paid the Firearms Tax” and have also
“purchased ammunition in Cook County since the passage of the Ammunition Tax and
have paid the Ammunition Tax.” (R. C420, C425, C434). Its members will continue to do
so in the future, albeit at reduced rates. (R. C420, C425). Some membersincluding
Plaintiff Smolenski—Ilikewise now “purposefully avoid purchasing firearms in Cook
County to avoid paying the Firearm Tax,” (R. C420, C425), and some members “will
avoid purchasing ammunition in Cook County to avoid paying the Ammunition Tax” (R.

€420, C425).
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These harms—paying the Firearm and Ammunition Taxes and refraining from
engaging in constitutionally protected conduct because of them-—plainly amount to
“distinct and palpable” injuries for purposes of the standing analysis. Greer, 122 Il1. 2d at
494; cf. Harris v. City of Zion, 927 F.2d 1401, 1405 (7th Cir. 1991) (individual who
utilized “alternative travel routes” to avoid seeing religious display had standing to bring
Establishment Clause challenge). Moreover, the injuries are obviously caused by the
challenged Ordinance—the taxes solely and directly exist because of the Ordinance
imposing them—and therefore would be redressed if the Ordinance were declared
unlawful and struck down. GSL’s members would have standing to challenge the Second
Amendment Tax in their own right.

2 The interests advanced by this suit are also germane to GSL’s purpose.
See International Union of Operating Eng’rs, 215 111. 2d at 47. The purpose of Guns Save
Life is to promote and protect “the Second Amendment rights of lllinois Citizens to keep
and bear firearms and to defend themselves.” (R. C420). As the Circuit Court held,
assuming that the challenged taxes “violate the Second Amendment and therefore the
elimination of them is . . . germane to the purpose of protecting Illinois citizen’s Second
Amendment rights”—an assumption Plaintiffs must be granted for purposes of the
standing analysis, Warth v. Seldin, 422 U.S. 490, 501-02 (1975)—this challenge to their
validity “is germane to GSL’s stated purpose.” (R. C335).

3 Finally, because this suit seeks only declaratory and injunctive relief,
judgment may be granted to Plaintiffs without requiring the participation of GSL’s
individual members. As the United States Supreme Court has explained, “ ‘individual

participation’ is not normally necessary when an association seeks prospective or
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injunctive relief for its members,” United Food & Commercial Workers Union Local 751
v. Brown Grp., Inc., 517 U.S. 544, 546 (1996), for in such a case “it can reasonably be
supposed that the remedy, if granted, will inure to the benefit of those members of the
association actually injured,” Warth, 422 U.S. at 515. Plaintiffs’ facial challenge to the
Second Amendment Tax is a textbook example of a suit that can be decided without the
participation of an association’s individual members.

¥ % k% % %

Accordingly, Plaintiff GSL meets all three requirements the Illinois Supreme
Court’s binding precedent sets out for associational standing, and the Circuit Court was
right to conclude that GSL has standing to sue. Because the presence of a single Plaintiff
with standing is sufficient to allow the case to go forward, this Court can end its analysis
here and need not proceed to examine the standing of the other plaintiffs. See Bowsher v.
Synar, 478 U.S. 714, 721 (1986); Arlington Heights v. Metropolitan Hous. Dev. Corp.,
429 U.S. 252, 264 (1977). Nonetheless, as we show below, the other Plaintiffs also have
standing.

B. Plaintiff Smolenski has standing.

Plaintiff Smolenski has suffered distinct and palpable injuries as a result of both
of Defendants’ taxes. Ms. Smolenski frequently engages in firearms transactions, and she
has already sought to purchase a Glock 42 in Cook County but did not do so because of
the Firearm Tax. (R. C288, C425). Furthermore, Ms. Smolenski has both (1) purchased
firearm ammunition in Cook County in the past and paid the challenged Ammunition Tax
(under protest) as part of the purchase, (R. C425); and (2) will purchase firearm
ammunition in Cook County in the future, but in reduced amounts, precisely because of

the Ammunition Tax (R. C425).
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The Circuit Court correctly concluded that these facts give Ms. Smolenski
standing to challenge the Ammunition Tax. Payment of the challenged tax under protest
clearly suffices to create an injury that is distinct and palpable rather than theoretical or
hypothetical. See DeWoskin v. Loew’s Chi. Cinema, Inc., 306 1ll. App. 3d 504, 513 (1st
Dist. 1999) (plaintiff who “under protest, . . . paid the tax imposed by the [challenged]
Ordinance” had demonstrated an injury that was not “theoretical or hypothetical” and had
“standing to challenge the constitutionality of the Ordinance on any theory”). And as with
Plaintiff GSL’s members, because this injury is directly caused by the challenged
Ordinance—and would be redressed by judicial relief invalidating it—the other prongs of
the standing analysis are met as well. Greer, 122 111.2d at 492.

The Circuit Court erred, however, in concluding that Plaintiff Smolenski lacked
standing to challenge the Firearm Tax because she has not yet paid it. This Court has
squarely held that tax ordinances may be challenged on a pre-enforcement basis, before
the tax in question has been assessed, collected, or paid. In Chicago Park Dist. v. City of
Chicago, for instance, this Court allowed the Chicago Park District to challenge a
recently enacted tax on boat mooring. 127 Ill. App. 3d 215 (Ist Dist. 1984). The tax had
not yet been collected or paid-—indeed, the lower court had “enjoined the City from
collecting the mooring tax” during the suit. /d. at 218. Yet this Court concluded the Park
District had standing to challenge the tax on a pre-enforcement basis, based on its
allegations that the tax “interferes with its bond contracts and regulatory functions” and
would “cause an irreplaceable loss of boaters affecting its revenues.” Id. at 218-19.

As in Chicago Park District, so too here. While Ms. Smolenski, like the Park

District, has not paid the challenged Firearm Tax yet, it has nonetheless injured her in a
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distinct and palpable way, by causing her to refrain from purchasing a firearm she was
otherwise interested in buying. (R. C288). The Circuit Court tried to distinguish Chicago
Park District on the basis that the plaintiff in that case “had a ‘real interest’ in the case
because the tax . . . interfered with bond contracts and regulatory functions, as well as
caused an irreplaceable loss of boaters,” while Ms. Smolenski does not similarly have “a
‘real interest’ in the Firearm Tax.” (R. C334). But this merely restates Chicago Park
District’s facts as though it is distinguishing them; it does not point to any meaningful
difference between that case and this one. Ms. Smolenski has a “real interest” in this case,
too—she has declined to purchase a firearm in Cook County because of the challenged
tax. (R. C288). That plainly gives her standing to challenge it.

C. Plaintiff Maxon has standing.

Plaintiff Maxon also has standing to challenge both taxes at issue in this case. As
the court below recognized, where a company that sells goods or services that its
customers have a constitutional right to buy is itself injured by a restriction on those
constitutionally protected sales, it has standing challenge the restriction. (R. C336). This
doctrine of “vendor standing” is well established in the federal courts. See Eisenstadt v.
Baird, 405 U.S. 438, 446 (1972) (vendor of contraceptives had standing to assert the
rights of unmarried persons who were denied access to contraceptives); Craig v. Boren,
429 U.S. 190, 196-97 (1976) (vendor of alcoholic beverages had third-party standing to
assert its customers’ constitutional claims); see also, e.g., Kaahumanu v. Hawaii, 682
F.3d 789, 797 (9th Cir. 2012); Ezell v. City of Chicago, 651 F.3d 684, 696 (7th Cir.
2011); Reliable Consultants, Inc. v. Earle, 517 F.3d 738, 743 (5th Cir. 2008); 13A
CHARLES ALAN WRIGHT ET AL., FED. PRAC. & PROC. § 3531.9.3 (“Vendors are routinely

accorded standing to assert the constitutional rights of customers and prospective
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customers,” and this rule “has become firmly established.”). And it applies here because,
as shown below in the discussion of the merits, individual Illinois citizens plainly have a
constitutional right to purchase firearms and firearm ammunition. See infra part IILA.
Maxon has standing under this doctrine because it is injured by the Second
Amendment Tax in multiple ways. First, it is injured by the very fact that it must collect
the tax. CoOOK CTY. CODE OF ORDINANCES ch. 74, art. XX, secs. 74-668, 74-670. Illinois
courts have repeatedly held that retail dealers, who are charged with collecting a tax,
suffer a concrete injury that permits them to challenge the legality of the tax, even when
they pass the tax on to their customers. In Springfield Rare Coin Galleries, Inc. v.
Johnson, for instance, the Supreme Court held that a coin dealer had standing to
challenge the constitutionality of a state statute that exempted certain legal tender coins—
but not others—from the State’s Occupation and Use taxes. 115 IIl. 2d 221, 229 (1986).
Although the structure of the taxes in question allowed the coin dealers to pass the taxes
on to their customers, the Supreme Court rejected the argument that this “cost-shifting”
deprived them of standing. /d. at 229-30. Similarly, in P & S Grain, LLC v. County of
Williamson, the Appellate Court, Fifth District held that local businesses could challenge
a recently-enacted sales tax because “as retailers” there were “subject to the tax they are
challenging,” and thus “they have a real interest in the outcome of the lawsuit.” 399 IIL.
App. 3d 836, 844 (5th Dist. 2010). And following the rule laid down by the Supreme
Court in Springfield Rare Coin Galleries, the court rejected the argument that the retailers
lacked standing because they could “reimburse themselves for their sales tax liability by
charging the sales taxes to their customers,” concluding that “that right does not defeat

their standing to challenge the imposition of the tax™ since “the supreme court has ruled
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that a corporation has standing to challenge retail sales taxes even though it might have
passed that tax along to its customers.” Id. at 845-46.

The Circuit Court thought Springfield Rare Coin Galleries and P&S Grain were
distinguishable because in those cases “the taxes at issue were taxes on the retailers
themselves as opposed to sales taxes on specific items sold by those retailers,” whereas
the taxes challenged in this case “are not on the occupation of being a firearm retailer.”
(R. C335). That was error. As an initial matter, the court’s reading of P&S Grain is
simply incorrect: the tax in that case was a sales tax, not an occupation tax. 399 Ill. App.
3d at 837, 838, 839, 840, 841, 842, 844, 845, 846, 848. To be sure, the sales tax there was
on all sales within the County, not just the sales of specific items, but it is hard to see
how the number of purchases a sales tax covers can make a meaningful difference to the
standing analysis. And in any event, the Circuit Court’s distinction between a “sales tax”
on specific goods and an “occupation tax” on the business of selling them is itself
irrelevant to the standing analysis. The question for standing purposes is not what the tax
in question is called, but rather whether the retailer challenging it is injured thereby.
Where the retailer must collect and remit it, the binding precedent in Springfield Rare
Coin Galleries holds that it has suffered sufficient injury to give it standing—even if it
may “pass[ ] the burden to the buyer by means of a price increase.” 115 I11.2d at 229. The
same reasoning applies here, no matter whether the tax is called an “occupation tax” or a
“sales tax.”

Finally, Maxon has standing to challenge both the Firearm Tax and the
Ammunition Tax even under the Circuit Court’s stingy view of vendor standing, because

it is independently injured by the taxes—apart from the collection and remittance of the
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taxes themselves. Relying on this Court’s decision in Chicago Park District, the court
below held that a vendor has standing to challenge a tax that causes it an “adverse
economic impact.” (R. C336). See Chicago Park Dist., 127 1ll. App. 3d at 218-19 (Park
District had standing to challenge boat-mooring tax because it would “cause an
irreplaceable loss of boaters affecting its revenues™). Here the challenged ordinance
injures Maxon in two ways: by imposing burdensome compliance costs and by reducing
Maxon’s revenue.

The record evidence shows that Maxon’s “costs for complying with the Firearms
Tax are substantial, and it expects that its costs for complying with the Ammunition Tax
to be even greater.” (R. C438). Indeed, because the County requires Maxon to report
individual rounds of rimfire and centerfire ammunition sold, while Maxon’s software
tracks boxes of ammunition but not rounds, Maxon’s employees must spend many hours
each month independently collecting and tabulating its ammunition inventory and sales
by round, for the sole purpose of complying with the Ammunition Tax, at the cost of
thousands of dollars each year. (R. C439). The tax has also placed Maxon at a
competitive disadvantage compared to retailers located outside Cook County (R. C421,
C423) (out-of-county advertisement for firearm and ammunition sales free from the
“[Cook] county tax™), with the result that since the Ammunition Tax went into effect
through December 2016, Maxon lost an estimated $51,000 in potential revenue. (R.
C1055-56). The Circuit Court correctly ruled that these economic injuries beyond
question give Maxon standing to challenge the Ammunition Tax. (R. C336). It held that
Maxon did not have standing to challenge the Firearm Tax because “plaintiffs do not

allege any . . . compliance costs” related to that tax, (R. C336), but that was incorrect.

20
APP000030

SUBMITTED - 11022896 - Sandra Estrada - 11/4/2020 1:49 PM



126014

Maxon has averred that the “costs for complying with the Firearms Tax are substantial,”
(R. C438), and it thus has standing to challenge that tax, too, under the Circuit Court’s
OWn reasoning.

Accordingly, while GSL’s standing is alone enough to allow this case to go
forward, all three Plaintiffs have standing to challenge both the Firearm and Ammunition
Taxes.

III. The Second Amendment Tax burdens conduct protected by the Second
Amendment and Article I, Section 22 of the Illinois Constitution.

Courts analyzing challenges under the federal and Illinois constitutional right to
keep and bear arms have generally applied a two-step analysis. First, they conduct “a
textual and historical inquiry” to determine whether the challenged law “restrict(s]
activity protected by the [right].” Ezell, 651 F.3d at 701. Second, if the challenged
provision falls within the scope of the right to keep and bear arms, courts scrutinize “the
regulatory means the government has chosen and the public-benefits end it seeks to
achieve.” Id. at 703. See also Wilson v. County of Cook, 2012 IL 112026, 9§ 41-42
(adopting similar “two-pronged approach™). Here, the Second Amendment Tax fails this
analysis as a matter of law, for it plainly burdens conduct protected by the right to keep
and bear arms and it cannot withstand any level of constitutional scrutiny. The Circuit
Court should have granted summary judgment to Plaintiffs.

A. The United States and Illinois Constitutions both protect the right to
acquire firearms and ammunition.

The Firearm Tax burdens the acquisition of firearms, and the Ammunition Tax
burdens the acquisition of ammunition, by increasing the cost of both types of purchases.
CooK CTY. CODE OF ORDINANCES ch. 74, art. XX, sec. 74-668. Both taxes thus directly

burden the right to keep and bear arms—for there can be no question that the federal
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Second Amendment, and Article I, Section 22 of the Illinois Constitution, protect the
fundamental constitutional right of individuals to acquire firearms and ammunition for
firearms.

The Second Amendment to the federal Constitution protects “the right of the
people to keep and bear Arms,” U.S. CONST. amend. II, and the Constitution of this State
similarly provides that “Subject only to the police power, the right of the individual
citizen to keep and bear arms shall not be infringed,” ILL. CONST. art. I, § 22. In District
of Columbia v. Heller, 554 U.S. 570 (2008), the Supreme Court held that the Second
Amendment to the United States Constitution protects an individual right to keep and
bear arms and that the “central component” of that right is “individual self-defense,” id.
at 599. Following Heller, the Supreme Court in McDonald confirmed that the Second
Amendment right is fundamental and that it is fully applicable to the States. See
MecDonald v. City of Chicago, 561 U.S. 742, 750 (2010) (plurality); id. at 805 (Thomas,
1., concurring in part and concurring in judgment). And in Aguilar, 2013 IL 112116, the
Illinois Supreme Court held that the Second Amendment also “protects the right to
possess and use a firearm for self-defense outside the home.” /d. § 21.

Following Heller, courts have recognized that “the right to possess firearms for
protection implies . . . corresponding right[s]” without which “the core ri ght wouldn’t
mean much.” Ezell, 651 F.3d at 704 (addressing right to train with firearms). And the
right to keep and bear arms would mean little indeed without the corresponding right to
acquire arms—and the ammunition they need to function. Indeed, if the core right to
possess a firearm “operable for the purpose of immediate self-defense,” Heller, 554 U.S.

at 635, “is to have any meaning,” Radich v. Guerrero, 2016 WL 1212437, at *7 (D. N.
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Mar. I. Mar. 28, 2016), it necessarily “must also include the right to acquire a firearm™
making the right of acquisition the “most fundamental prerequisite of legal gun
ownership,” lllinois Ass 'n of Firearms Retailers v. City of Chicago, 961 F. Supp. 2d 928,
930, 938 (N.D. Ill. 2014); see also, e.g., United States v. Marzzarella, 614 F.3d 85, 92 n.8
(3d Cir. 2010) (“[P]rohibiting the commercial sale of firearms . . . would be untenable
under Heller.”).

Likewise, “without bullets, the right to bear arms would be meaningless.” Jackson
v. City & Cty. of S.F., 746 F.3d 953, 967 (9th Cir. 2014). Accordingly, the courts have
uniformly held that “the right to possess firearms for protection implies a corresponding
right to obtain the bullets necessary to use them.” Id. (quotation marks omitted); see also
Association of N.J. Rifle & Pistol Clubs, Inc. v. Grewal, 2018 WL 4688345, at *9 (D.N.J.
Sept. 28, 2018) (holding that “the Second Amendment protects firearms and the
ammunition and magazines that enable arms to fire” because “a regulation eliminating a
person’s ability to obtain or use ammunition could . . . make it impossible to use firearms
for their core purpose” (brackets and quotation marks omitted)); Duncan v. Becerra, 265
F. Supp. 3d 1106, 1117 (S.D. Cal. 2017), aff"d, 742 Fed. App’x 218 (9th Cir. 2018)
(“Without protection for the closely related right to keep and bear ammunition magazines
for use with the arms designed to use such magazines, the Second Amendment would be
toothless.” (quotation marks omitted)).

These conclusions are consistent with the traditional understanding and practices
of the People of this Nation, as “[t]he right to keep arms, necessarily involves the right to
purchase them . . . and to purchase and provide ammunition suitable for such arms.”

Andrews v. State, 50 Tenn. 165, 178 (1871); Heller, 554 U.S. at 583 n.7 (*What law
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forbids the veriest pauper, if he can raise a sum sufficient for the purchase of'it, from
mounting his Gun on his Chimney Piece . . . 7’ (quoting SOME CONSIDERATIONS ON THE
GAME LAWS 54 (1796)).

Accordingly, the Firearm and Ammunition Taxes burden rights protected by the
Second Amendment and Article I, Section 22—the rights to acquire firearms and the
ammunition they need to function.

B. The Circuit Court erred in concluding that the Second Amendment
Tax does not burden constitutionally protected conduct.

The Circuit Court nonetheless held that the Second Amendment Tax “does not
burden the right” protected by the Second Amendment and Article I, Section 22 of the
Illinois Constitution. (R. C1123). That conclusion was based on three considerations: (1)
that the challenged tax somehow falls within Heller’s exception for “long-standing laws
imposing conditions and qualifications on the commercial sale of arms,” (R. C11 22); (2)
that “[n]o constitutionally relevant burden exists” because the tax “neither takes away
firearms nor restricts their ownership or possession,” (R. C1123); and (3) that the
marginal “additional costs” the tax imposes on firearm and ammunition acquisition “do
not in any meaningful way impede plaintiffs’ ability to exercise their 2nd Amendment
right to bear arms” because there is “no evidence that the Tax will have the effect of
preventing their ownership or possession of firearms or that it affects the ability of law-
abiding citizens to retain sufficient means of self-defense,” (R. C1 123). None of these
arguments holds water.

I In Heller, the U.S. Supreme Court identified a handful of “presumptively
lawful regulatory measures” that, based on its reading of the Second Amendment’s text

and history, it took to be prima facie outside “the full scope of the Second Amendment.”
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554 U.S. at 626-27 & n.26. One of those presumptive exceptions is comprised of “laws
imposing conditions and qualifications on the commercial sale of arms,” id. at 626-27,
and the Circuit Court invoked this language as giving the Second Amendment Tax a
“presumption of validity,” (R. C1122). But whatever the scope of this category of
presumptively lawful regulations, it simply cannot create a blanket exception for
“commercial-type restrictions that a State may enjoy merely by casting all manner of
restrictions on the right to keep and bear arms as restrictions on their “commercial sale.”
After all, “[i]f there were somehow a categorical exception for these restrictions, it would
follow that there would be no constitutional defect in prohibiting the commercial sale of
firearms. Such a result would be untenable under Heller.” Marzzarella, 614 F.3d at 92
n.8.

In any event, the Court need not determine the scope of /eller’s exception in this
case, since the Second Amendment Tax is not a “condition| ] [or] qualification[ ] on the
commercial sale of arms,” Heller, 554 U.S. at 627—it is a tax that directly targets their
sale. While the Second Amendment Tax is collected by firearms and ammunition
retailers, COOK CTY. CODE OF ORDINANCES ch. 74, art. XX, sec. 74-670, by law it must
be borne by the buyer, id. sec. 74-668-—making it wholly unlike conditions or
qualifications of sale, which directly bind retailers. As shown below, see supra part IV.B,
it is well settled across the entire universe of constitutional rights that a tax that singles
out and directly impedes the exercise of a constitutional right, far from enjoying a
presumption of validity, must satisfy the highest level of constitutional scrutiny to be

valid.
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2, The Circuit Court also seemed to conclude that the challenged taxes were
constitutional because they did not amount to “a weapons ban,” suggesting that the scope
of the constitutional right to keep and bear arms was limited to a restriction that either
“takes away firearms” or “restricts their ownership or possession.” (R. C1123). That
understanding of the constitutional guarantee is insupportable.

There is no basis for the conclusion that the Second Amendment and Article I,
Section 22 may only be invoked to challenge a flat “weapons ban.” (R. C1123). While
the law struck down in Heller itself was a flat ban on the possession of handguns in the
home, the courts have repeatedly struck down restrictions on the right to keep and bear
arms that fall short of an outright ban. The Seventh Circuit, for example, has invalidated
zoning regulations that “severely limit where shooting ranges may locate” under the
Second Amendment, Ezell v. City of Chicago, 846 F.3d 888, 894, 896 (7th Cir. 2017),
and it has also struck down a Chicago ordinance preventing anyone “under age 18 from
entering a firing range,” Id. at 896, 898. The U.S. District Court for the Northern District
of Illinois declared unconstitutional under the Second Amendment a law prohibiting
“virtually all sales and transfers of firearms inside [Chicago’s] limits,” Illinois Ass'n of
Firearms Retailers, 961 E. Supp. 2d at 930-—even though that measure no more “t[0ok]
away firearms” than the Second Amendment Tax, (R. C1123). Likewise, the D.C. Circuit
has struck down as unconstitutional under the Second Amendment several restrictions
related to the registration of firearms-—including the requirement that an application for
firearm registration must bring the firearm in for inspection, Heller v. District of
Columbia (“Heller 111”), 801 F.3d 264, 277 (D.C. Cir. 2015); the requirement that a gun

owner must re-register his or her firearms every three years, id. at 277-78; the
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requirement that applicants must pass “a test of knowledge about local gun laws,” id. at

279; and the rule that a gun owner may not register “more than one pistol . . . during any
30-day period,” id. at 280. None of these restrictions amounted to “a weapons ban,” (R.

C1123), but that did not exempt them from constitutional scrutiny. It cannot exempt the

Second Amendment Tax from scrutiny either.

The Circuit Court cited the federal-court decisions in Friedman v. City of
Highland Park, 784 F.3d 406 (7th Cir. 2015), and Wollschlaeger v. Governor of Florida,
848 F.3d 1293 (11th Cir. 2017), in support of its understanding of the scope of the right
to keep and bear arms, but those cases are completely irrelevant. While Friedman did
involve “a weapons ban,” (R. C1123), it did not hold or suggest that the Second
Amendment only applies to such bans—nor could it have, given the Seventh Circuit’s
previous decision in Ezell, 651 F.3d 684 (preliminarily enjoining Chicago Ordinance
preventing the establishment of target ranges within city limits). Plaintiffs have not
invoked Friedman in support of their challenge, and the case simply has no relevance.
And Wollschlaeger not only did not involve “a weapons ban,” (R. C1123), it did not
involve a Second Amendment challenge at all. Rather, it concerned a First Amendment
challenge to certain restrictions Florida had placed on the questions physicians may ask
patients about firearms.

In any event, the Circuit Court’s conclusion that the Second Amendment Tax
“neither takes away firearms nor restricts their ownership or possession” is simply false.
(R. C1123). While the challenged ordinance does not confiscate any firearms, it does
restrict their ownership and possession—for in the ordinary case one cannot own or

possess constitutionally protected arms without purchasing them, see supra part 1ILA,
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and the Second Amendment Tax obviously does effect and indeed restrict the marginal
ability to purchase firearms and ammunition by raising their cost. Indeed, that is the very
purpose and design of the tax: too “make it difficult for people to have guns,” 2012
Hearing at 1:18:56, (R. C.291), by “add[ing] to the costs of the instruments of death,”
2015 Hearing at 1:44:31, (R.C293).

A tax that singles out the purchase of firearms—with the aim of making it
“difficult for people to have guns”-is not exempt from constitutional scrutiny. (R.
C.291).

3. Finally, the Circuit Court thought the Firearm and Ammunition Taxes
were outside the scope of the right to keep and bear arms because the amount of the taxes
is so low that they will not “have the effect of preventing [Plaintiffs’] ownership or
possession of firearms™ and therefore “law-abiding citizens . . . retain sufficient means of
self-defense.” (R. C1123). This line of reasoning is directly refuted by binding precedent.

In Boynton v. Kusper, for example, the Supreme Court rejected precisely this
argument in striking down a $10 tax that the State had imposed on the issuance of
marriage licenses. “It may be argued,” the court acknowledged, “that the amount of the
tax ... does not . . . impose a significant interference with the fundamental right to
marry.” 112 Ill. 2d 356, 369 (1986). But that consideration was irrelevant, the court held,
since “[o]nce it is conceded that the State has the power to . . . single out marriage for
special tax consideration, there is no limit on the amount of the tax that may be imposed,”
and “long before political considerations limit the amount of this tax some people will be
forced by the tax imposed to alter their marriage plans and will have suffered a serious

intrusion into their freedom of choice in an area in which we have held such freedom to
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be fundamental.” Id. at 369-70 (quotation marks and brackets omitted). On the Circuit
Court’s reasoning, Boynton should have been decided the other way—or, at the very
least, the Supreme Court should have engaged in an analysis of whether the plaintiffs
could afford the $10 tax, and whether enough citizens could pay it that it did not “in any
meaningful way impede” the right to marry. (R. C1123). The court below made no
attempt to distinguish Boynton on this point—indeed, it did not cite the case a single
time—yet it is fatal to its conclusion that the Second Amendment Tax does not
meaningfully burden Plaintiffs” constitutional rights.

Here, Plaintiffs’ rights have been burdened at least as much as they were in
Boynton. The $25 Firearm Tax is more costly than the $10 marriage tax at issue in that
case. And the Ammunition Tax adds a substantial amount to the cost of ammunition. (R.
C428) (Ammunition Tax added $5.00—or 12.5%—to the cost of $39.98 ammunition
purchase).

On the Circuit Court’s faulty logic, a plaintiff can never challenge any tax as
constitutionally invalid, unless he can show that the tax is so high that it prices out some
(undefined) portion of the citizenry. (R. C1123). State and local governments cannot be
allowed to insulate taxes from judicial scrutiny in this way. See Boynton, 112 1l1. 2d at
369-70; see also Harper v. Virginia State Bd. of Elections, 383 U.S. 663, 668 (1966)
(holding that the government may not tax the right to vote and that “[t]he degree of the
discrimination is irrelevant.”); City of Blue Island v. Kozul, 379 1ll. 511, 517 (1942) (“[1]f
a small license fee or license tax may be lawfully imposed on the publication or
circulation of printed matter, it may be increased to such a high degree that publication or

circulation would be effectively prohibited.” (citation omitted)).
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The Circuit Court asserted that “courts have consistently understood that [the]
additional costs” imposed by a tax “by themselves do not render a tax unconstitutional.”
(R. C1123). But the case it cites for this proposition concerns the constitutional limits on
state taxation imposed by the dormant commerce clause, Coverdale v. Arkansas-
Louisiana Pipe Line Co., 303 U.S. 604, 612 (1938) —limits that are entirely irrelevant, in
this case, which does not involve any dormant commerce clause challenge. Whatever the
rule in the commerce clause context, as shown below, where a tax singles out
constitutionally protected conduct for taxation, that does render it unconstitutional (unless
it can satisfy strict scrutiny)-—no matter how marginal the amount of the additional costs.
See infra Part IV.B; see also Boynton, 112 111. 2d at 369-70; Harper, 383 U.S. at 668;
Kozul, 379 111, at 517.

The court below also cited the federal Second Circuit’s decision in Kwong v.
Bloomberg, 723 F.3d 160 (2d Cir. 2013), but that case provides it with no support. While
Kwong did reject a Second Amendment challenge to a handgun licensing fee—and the
case is thus at least closer to the mark than Coverdale—the court in Kwong did not rest
its decision on the reasoning adopted below that the “additional costs™ imposed by a tax
or fee “by themselves do not render a tax unconstitutional.” (R. C1123). Rather, the court
applied heightened scrutiny—ultimately upholding the fee because it found it was
“designed to allow the City of New York to recover the costs incurred through operating
its licensing scheme . . . .” Kwong, 723 F.3d at 168. Where a tax or fee on constitutionally
protected conduct serves only “to defray costs associated with registration™ and “[tJhere
is no indication that [it] was imposed for any other purpose,” courts have held that the tax

is constitutional. Justice v. Town of Cicero, 827 F. Supp. 2d 835, 842 (N.D. I1l. 2011); see
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also Heller v. District of Columbia, 698 F. Supp. 2d 179, 192 (D.D.C. 2010). But the
revenue from the Second Amendment Tax does not go to defray such registration costs;
indeed, Cook County has no firearm licensing or registration system and is preempted by
State law from establishing one. 430 ILCS 65/13.1; 430 ILCS 66/90. The tax proceeds
rather go to fund crime prevention programs or into the general revenue. COOK CTY.
CODE OF ORDINANCES ch. 74, art. XX, sec. 74-677. And the undisputed evidence shows
that the purpose of the tax is the illegitimate one of “mak[ing] it difficult for people to
have guns.” 2012 Hearing at 1:18:56, (R. C.291).

To be sure, there is dicta in Kwong suggesting that the registration fee there was
merely “a marginal, incremental or even appreciable restraint on one’s Second
Amendment rights.” 723 F.3d at 173 n.2 (quotation marks omitted). But the Second
Circuit expressly did not rest its holding on that reasoning. /d. at 168. Indeed, a
concurrence in Kwong argued at length that heightened scrutiny necessarily applied
because “[a]ny non-nominal licensing fee necessarily constitutes a substantial burden on
[the Second Amendment] right,” id. at 173 (Walker, J., concurring), and the majority
responded by clarifying that “we need not and do not decide whether heightened scrutiny
is appropriate here because we conclude that [the fee] survives ‘intermediate scrutiny,” ”
id. at 168 n.15 (majority opinion). To the extent the decision in Kwong has any
persuasive authority on this issue, then, it further indicates that heightened scrutiny does
apply.

Finally, the Circuit Court’s contention that the challenged taxes do not infringe
the right to keep and bear arms because “law-abiding citizens . . . retain sufficient means

of self-defense,” (R. C1123), is flatly contrary to the U.S. Supreme Court’s holding in
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Heller. There, too, the government argued that it could restrict the right to keep and bear
so long as citizens retained sufficient means of self-defense—arguing that “it is
permissible to ban the possession of handguns so long as the possession of other firearms
(i.e., long guns) is allowed.” 554 U.S. at 629. The U.S. Supreme Court rejected that
argument out of hand, id., foreclosing the Circuit Court’s suggestion Chicago is free to
restrict the right to keep and bear arms in any way it wants, so long as “sufficient means
of self-defense” remain available, by some vague and unarticulated standard.
IV.  If the Second Amendment Tax is understood as an exercise of the taxing
power, as the Circuit Court concluded, it is unconstitutional under the

Second Amendment, Article I, Section 22 of the Illinois Constitution, and the
Uniformity Clause.

As demonstrated in the previous part, the Firearm and Ammunition Taxes
squarely burden constitutionally protected conduct—the right to acquire the arms that the
federal and state constitutions say citizens must be allowed to keep and b@- and they
do not fall within any exception to the scope of those constitutional guarantees. Because
that is so, the challenged taxes rest on the horns of a dilemma. As the Circuit Court
recognized, (R. C1124), and as we elaborate in the following Part, if the challenged
Ordinance is understood as a regulatory measure, it is plainly preempted by two state-
wide laws: the Firearm Owners Identification (*FOID™) Card Act, which preempts any
local ordinances governing “the regulation, licensing, possession, and registration of
handguns and ammunition for a handgun . . . by a holder of a valid Firearm Owner’s
Identification Card,” 430 ILCS 65/13.1(b), and the Firearms Concealed Carry Act
(“FCCA™), which similarly makes the “regulation, licensing, possession, registration, and

transportation of handguns and ammunition for handguns” “exclusive powers and
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functions of the State,” 430 ILCS 66/90. To escape preemption under these provisions,
the challenged Ordinance must be understood as an exercise of the taxing power.

But while understanding the challenged law as a tax may save it from preemption,
it is fatal to its constitutionality. For understood as an exercise of the taxing power, the
ordinance is plainly unconstitutional for three reasons: (A) because the Illinois
Constitution makes clear by its plain text that the right to keep and bear arms is not
subject to taxation, but rather is “[s]ubject only to the police power,” ILL. CONST. art. I,
§ 22 (B) because a long line of binding Illinois and U.S. Supreme Court case law holds
that the government may not impose a tax that falls only upon constitutionally protected
conduct, unless that tax satisfies strict scrutiny—a test the Second Amendment Tax
cannot pass, see Boynton, 112 1ll. 2d 356; Minneapolis Star & Tribune Co. v. Minnesota
Comm r of Revenue, 460 U.S. 575 (1983); and (C) because the Second Amendment Tax
draws arbitrary and unreasonable lines, rendering it unconstitutional under the
Uniformity Clause, ILL. CONST. art. IX, § 2. We address these reasons in turn.

A. Under Article I, Section 22, the right to keep and bear arms is not
subject to the taxing power.

Because the Second Amendment Tax “imposes a burden on conduct falling
within the scope of the second amendment guarantee,” the next step would ordinarily be
to “determine the appropriate standard of scrutiny” applicable to the tax. Wilson, 2012 IL
112026, at §9 40-41. If it is understood as an exercise of the taxing power, however, the
challenged Ordinance must be invalidated categorically before the question of the correct
standard of scrutiny even arises, for imposing a tax on the right to keep and bear arms is

flatly prohibited by the Illinois Constitution.
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Article I, Section 22 of the state Constitution declares that “the right of the
individual citizen to keep and bear arms” is “[s]ubject only to the police power.” ILL.
CONST. art. I, § 22 (emphasis added). As numerous cases explain, under the state
Constitution, “[t]he power to regulate and the power to tax are distinct powers,” Rozner v.
Korshak, 55 I11. 2d 430, 432 (1973); see also Greater Chi. Indoor Tennis Clubs, Inc. v.
Village of Willowbrook, 63 111. 2d 400, 403 (1976); Paper Supply Co. v. City of Chicago,
57 1l1. 2d 553, 576 (1974); see also ILL. CONST. art. 7, § 6(a) (distinguishing
the power “to regulate for the protection of the public health, safety, morals and welfare”
and “to tax”). While the government may regulate the right to keep and bear arms, within
constitutional limits, in pursuance of its police power, by the plain terms of the
Constitution it has no authority to single out the exercise of that right for taxation.

The Circuit Court did not rebut—or even mention—the Illinois Constitution’s bar
on targeting the right to keep and bear arms for special taxation, and it is fatal to the
Second Amendment Tax. This alone demands reversal.

B. In the Alternative, the Second Amendment Tax must be subjected to
strict scrutiny.

Even setting aside the categorical invalidity of the Second Amendment Tax under
the Illinois Constitution, determining the appropriate standard of scrutiny in this case is
an easy question. For a clear line of binding case law dictates that “the imposition of [a]
special tax” that poses “a direct impediment to the exercise of [a] fundamental right . . .
must be subjected to the heightened test of strict scrutiny.” Boynton, 112 111. 2d. at 369
(second emphasis added).

As noted above, in Boynton the Illinois Supreme Court dealt with an additional

$10 fee the State had imposed on top of the ordinary fee for issuing a marriage license,

34
APP000044

SUBMITTED - 11022896 - Sandra Estrada - 11/4/2020 1:49 PM



126014

the proceeds of which were paid “into the Domestic Violence Shelter and Service Fund.”
Id. at 359. The Supreme Court concluded that because the additional $10 charge’s “sole
purpose is to raise revenue which is deposited in the Domestic Violence Shelter and
Service Fund,” rather than to reimburse local governments for their “service of issuing,
sealing, filing, or recording the marriage license,” “this portion of the fee is a tax.” /d. at
365. And that tax, the court held, was subject to strict scrutiny, because it “singled out”
and “impose[d] a direct impediment to the exercise of the fundamental right to marry.”
Id. at 369. Reasoning that the tax was not narrowly tailored to advance a compelling
government interest, the court concluded that it “does not meet the strict-scrutiny test,”
and it struck the tax down. Id. at 369.

The decision in Boynton disposes of this case. Like the right to marry, it is now
beyond dispute that the right to keep and bear arms is “fundamental to our scheme of
ordered liberty” and cannot “be singled out for special—and specially unfavorable—
treatment.” McDonald v. City of Chicago, 561 U.S. 742, 743, 767, 778-79 (2010)
(emphasis omitted). And just like the marriage tax in Boynton, the Second Amendment
Tax singles out and directly impedes the exercise of the right to keep and bear arms by
“imposing a special tax” on the purchase of firearms and ammunition that is paid by
those seeking to exercise their Second Amendment rights and no one else. Boynton, 112
I11. 2d at 369-70.

These principles of Illinois law are in accord with decades of federal Supreme
Court decisions holding that the government may not single out the exercise of
fundamental constitutional rights for special tax penalties unless that discriminatory tax

treatment is necessary to advance government interests of the highest import. Because, as
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Chief Justice Marshall famously observed, the power to tax is the “power to destroy,”
McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 431 (1819), taxation is “a powerful
weapon against the taxpayer selected,” Minneapolis Star & Tribune Co., 460 U.S. at 585.
Accordingly, as the Court put it in 1944, law-abiding citizens cannot “be required to pay
a tax for the exercise of . . . a high constitutional privilege.” Follett v. Town of
McCormick, 321 U.S. 573, 578 (1944).

In Grosjean v. American Press Co., for instance, the Supreme Court struck down
a state tax on the publication of advertisements in newspapers or magazines, which, it
concluded, amounted to “a deliberate and calculated device in the guise of a tax to limit
the circulation of information.” 297 U.S. 233, 250 (1936). The Court reaffirmed this
holding more recently, in Minneapolis Star & Tribune, where it struck down a state tax
on the paper and ink used by newspapers. 460 U.S. 575. That tax, the Court reasoned,
“singled out the press for special treatment,” and “[a] tax that burdens rights protected by
the First Amendment cannot stand unless the burden is necessary to achieve an
overriding governmental interest.” Id. at 582. Similarly, in Arkansas Writers’ Project,
Inc. v. Ragland, the Court again reiterated the rule, striking down “Arkansas’ system of
selective taxation” of certain magazines because “[o]ur cases clearly establish that a
discriminatory tax on the press burdens rights protected by the First Amendment” and
thus must be “necessary to serve a compelling state interest.” 481 U.S. 221, 227, 230, 231
(1987).

Other cases illustrate that the principles that undergird Minneapolis Star &
Tribune and Arkansas Writers’ Project extend well beyond the First Amendment

freedom of the press. The United States Supreme Court has, for example, struck down
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taxes that targeted religious practice. See Follett, 321 U.S. at 577-78; Murdock v.
Pennsylvania, 319 U.S. 105, 113 (1943). It has also held unconstitutional fees with no
indigency exception that are imposed on standing for and voting in elections. See
generally Lubin v. Panish, 415 U.S. 709 (1974); Harper, 383 U.S. 663.

Although these decisions rest on different constitutional provisions, a single
overarching principle unites them: “[a] state may not impose a charge for the enjoyment
of a right granted by the federal constitution” absent a compelling justification. Murdock,
319 U.S. at 113. Here, the County has enacted a discriminatory tax that specially burdens
the exercise of a fundamental right protected by both the federal and state constitutions:
the right to keep and bear arms. On the reasoning of these cases, that tax cannot stand
unless it satisfies strict constitutional scrutiny.

Although it concluded that the challenged Ordinance was an “exercise of Cook
County’s . . . power to tax,” (R. C1124), the Circuit Court did not address—or even
cite—any of these binding Illinois and U.S. Supreme Court cases. Instead, the court,
inexplicably and without any analysis whatsoever, applied intermediate scrutiny, asking
only whether the challenged tax is “substantially related to the important government
interest of public safety.” (R. C1123). For the reasons we turn to next, the answer to that
question is plainly no, and the Second Amendment Tax flunks even intermediate
scrutiny. But the decision to apply intermediate scrutiny was itself reversible error, given
the binding precedent holding that “the imposition of [a] special tax” that poses “a direct
impediment to the exercise of [a] fundamental right . . . must be subjected to the

heightened test of strict scrutiny.” Boynton, 112 I11. 2d. at 369 (second emphasis added).
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C. The Second Amendment Tax fails any level of heightened
constitutional scrutiny.

Accordingly, under binding precedent that the court below made no effort to rebut
or distinguish, the Firearm and Ammunition Taxes must be subjected to strict scrutiny.
But even under the intermediate scrutiny applied by the Circuit Court,” the challenged
taxes must be struck down for multiple reasons.

i To begin, the Second Amendment Tax fails any level of heightened
scrutiny because its text and history show that it was enacted with the specific purpose of
suppressing Second Amendment rights, and that purpose, far from substantial or
compelling, is illegitimate.

The true design and purpose of the Firearm Tax is evident from the very preamble
of the ordinance that enacted it, which baldly declares that the “presence . . . of firearms
in the County . . . detracts from the public health, safety, and welfare.” (R. C150). And
the statements of the officials who enacted the challenged tax remove any conceivable
doubt about their motivation. In the November 2, 2012, meeting at which the Board of
Commissioners considered the Firearm Tax, Commissioner Sims, one of the tax’s
sponsors, could not have been clearer: “At least we can make it difficult for people to
have guns . . . . If you can’t afford it, you won’t buy it.” 2012 Hearing at 1:18:56. (R.
C291). And Commissioner Suffredin, another supporter of the bill, emphasized that
“there are way too many guns in this community.” /d. at 1:09:25. (R. C291). The

Ammunition Tax suffers from the same illegitimate motive. As Commissioner Boykin

3 It is well settled that where a law burdens Second Amendment rights, “some
form of heightened scrutiny” is required. Wilson, 2012 IL 112026, at § 42; see also
Heller, 554 U.S. at 628 n.27, Ezell, 651 F.3d at 706.
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explained when supporting the measure, that tax was designed to “add[ ] to the costs of
the instruments of death.” 2015 Hearing at 1:44:31. (R. C293).

Because of its wholly illegitimate motive, the Second Amendment Tax is
unconstitutional for the same reason as the tax struck down in Grosjean. The U.S.
Supreme Court struck down the Louisiana tax at issue in that case because its “history
and . . . present setting,” 297 U.S. at 250-—history which included evidence that the tax
had been targeted at a number of large Louisiana papers that had been critical of Senator
Huey Long, who had advocated for the tax in the State Legislature by describing those
newspapers as “lying newspapers” and characterizing the tax “as ‘a tax on lying,” ”
Minneapolis Star & Tribune, 460 U.S. at 579-80—indicated that it was *“a deliberate and
calculated device in the guise of a tax to limit the circulation of information to which the
public is entitled in virtue of the constitutional guaranties,” Grosjean, 297 U.S. at 250.
Courts have already applied similar reasoning in the Second Amendment context,
reasoning that “it is not a permissible strategy to reduce the alleged negative effects of a
constitutionally protected right by simply reducing the number of people exercising the
right,” Grace v. District of Columbia, 187 F. Supp. 3d 124, 148 (D.D.C. 2016) (quotation
marks omitted), aff’d sub nom. Wrenn v. District of Columbia, 864 F.3d 650 (D.C. Cir.
2017), and that the hypothesis “that more guns lead to more gun theft, more gun
accidents, more gun suicides, and more gun crimes” cannot justify a deliberate attempt to
“limit[ ] the number of guns in circulation,” Heller III, 801 F.3d at 280.

So too here, the history of the Second Amendment Tax demonstrates that it is a
deliberate and calculated device to suppress the quantity of firearms and ammunition

present in Cook County, out of the constitutionally impermissible belief that the
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“presence . . . of firearms in the County . . . detracts from the public health, safety, and
welfare.” (R. C150). Once again, the Circuit Court did not even address this argument-—
alone a sufficient reason to reverse.

2 Even setting the tax’s plainly unconstitutional purpose aside, the tax still
fails any heightened constitutional scrutiny. The Circuit Court held that the Second
Amendment Tax passes constitutional muster because it is “substantially related to the
important government interest of public safety.” (R. C1123). But while public safety is,
without question, an important government interest, that interest does not justify this tax.

As an initial matter, the Circuit Court made no effort to defend the justification
that the Second Amendment Tax itself expressly adopts: that the tax will increase “the
public health, safety, and welfare” by nakedly reducing the “presence . . . of firearms in
the County.” (R. C150). The court was wise not to adopt this justification, for even
setting aside its constitutional illegitimacy, see supra part IV.C.1, this justification makes
no sense. The overwhelming majority of guns used in violent crime are not acquired from
the retail market. See, e.g., CAROLINE WOLF HARLOW, BUREAU OF JUSTICE STATISTICS,
SPECIAL REPORT, FIREARM USE BY OFFENDERS 1 (Nov. 2001, revised Feb. 4, 2002),
http://goo.gl/z0Y 07d; JAMES D. WRIGHT & PETER H. ROSSI, ARMED & CONSIDERED
DANGEROUS xxx (2d ed. 2008); BUREAU OF ALCOHOL, TOBACCO, AND FIREARMS, CRIME
GUN TRACE REPORTS (2000): Chicago 8 (July 2002), https://goo.gl/MUXuzN (over 97%
of those who possessed guns that had been used in crimes in Chicago in 2000 did not buy
the guns at retail). The County’s taxes thus can have only a minuscule effect on the
quantity of crime guns. And even supposing that the tax could cause some minor

reduction in the number of firearms in the hands of criminals—and further supposing that
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this reduction would lead to a reduction in crime rates—that supposed public safety
benefit would have to be balanced against the challenged tax’s very real public safety
costs: the diminished ability of law-abiding citizens to defend themselves, their homes,
and their families from violent crime. The Circuit Court made no effort to determine
whether, taking all this into account, the Second Amendment Tax yields any net public
safety benefit.

Instead, although the court below cast the justification of the ban in terms of
public safety, the interest it actually found sufficient was nothing more than the interest
in raising revenue. That is so because the only public-safety benefit the court actually
found was that the challenged taxes “provide[ ] funds to implement specific policies and
programs designed to combat violence” and thus “[d]efray the societal costs of guns in
Cook County.” (R. C1123). But of course, the “funds to implement specific policies and
programs designed to combat violence” could be generated in any number of ways. Or,
put conversely, the revenue from a tax on any goods or services could be directed to the
County’s Public Safety Fund and thereby could make precisely the same contribution to
public safety that the Circuit Court found sufficient to justity the challenged taxes.

The justification the Court accepted thus suffers from the key defect that the U.S.
Supreme Court identified in Minneapolis Star & Tribune: “an alternative means of
achieving the same interest without raising concerns under the [Constitution] is clearly
available: the [Government] could raise the revenue by taxing businesses generally.” 460
U.S. at 586. Because whatever additional revenue is remitted into the Public Safety Fund
under the Second Amendment Tax could instead be raised through a general, non-

discriminatory tax increase that does not single out constitutionally protected conduct, the
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challenged tax is not a “narrowly tailored” or “substantially related” means of advancing
the revenue-raising interest identified by the court below.

This defect in the Circuit Court’s reasoning can also be seen by noting that if the
court’s theory is right, it would justify any tax on any conduct. By the logic adopted
below, a special tax on newspaper ink, marriage licenses, or voting could also be justified
as “substantially related to the important government interest of public safety,” (R.
C1123), so long as the proceeds of the tax were directed into a fund dedicated to public
safety. That cannot be, and is not, the law. Indeed, the Illinois Supreme Court rejected
precisely this argument in Boynton, when it struck down a tax on marriage licenses that
was used to fund a program combating domestic violence.

The Circuit Court sought to brush this problem aside by noting that “there is no
constitutional requirement ‘that the amount of general revenue taxes collected from a
particular activity must be reasonably related to the value of the services provided to the
activity.” ” (R. C1123) (quoting Commonwealth Edison Co. v. Montana, 453 U.S. 609,
622 (1981)). But the case the court cited for this principal reveals its utter irrelevance in
this case. Commonwealth Edison announced that rule in turning away a due process
challenge to a state tax; the full quote from Commonwealth Edison—including the
introductory phrase edited out by the Circuit Court—is that “there is no requirement
under the Due Process Clause that the amount of general revenue taxes collected from a
particular activity must be reasonably related to the value of the services provided to the
activity.” 453 U.S. at 622 (emphasis added). This case is not brought under the Due
Process Clause; it is brought under the Second Amendment and Article I, Section 22 of

the Illinois Constitution, and the rule, established in Boynton, Minneapolis Star &
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Tribune, and many other cases, that where a tax singles out a fundamental right for
disparate taxation, it must pass strict scrutiny. Plaintiffs’ claim that the tax violates the
right to keep and bear arms cannot be defeated by pointing out that the tax does not
violate the Due Process Clause.

D. The Second Amendment Tax is also invalid under the Uniformity
Clause.

Finally, if the challenged Ordinance is understood as an exercise of the taxing
power, it is also unconstitutional under the Uniformity Clause, ILL. CONST. art. IX, §2.
That provision requires that a “tax classification must (1) be based on a real and
substantial difference between the people taxed and those not taxed, and (2) bear some
reasonable relationship to the object of the legislation or to public policy.” Arangold
Corp. v. Zehnder, 204 111. 2d 142, 153 (2003). As with much else in this case, the
challenged tax’s invalidity under the Uniformity Clause follows directly from the
Supreme Court’s decision in Boynton.

In addition to invalidating the marriage-license tax at issue in that case because it
singled out for special taxation the exercise of a fundamental right, Boynton also struck
the tax down on Uniformity Clause grounds. The court concluded that “the relationship
asserted” between those taxed (applicants for marriage licenses) and the use of the tax
proceeds (to fund benefits for domestic violence victims) was “simply too remote.”
Boynton, 112 1ll. 2d at 366. As the Court framed the inquiry, the issue before it was
“whether our legislature may impose a ‘fee’ upon a class of people based only on the fact
that they have applied for marriage licenses, where the money collected is used to fund a
general welfare program.” /d. at 362. And the Court answered with a resounding “No,”

concluding that a tax on the fundamental right to marry was not “a reasonable means of
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accomplishing the desired objective.” Id. at 368. Here, Cook County has attempted to do
precisely what the Illinois Supreme Court has said it cannot do: tax the exercise of a
fundamental right to fund a general welfare program. There can be no question that the
Second Amendment Tax applies to the exercise of a fundamental right, and its proceeds
are used for general welfare purposes. COOK CTY. CODE OF ORDINANCES ch. 74, art. XX,
sec. 74-677. Accordingly, it violates the Uniformity Clause under Boynton’s square
holding.

The Second Amendment Tax violates the Uniformity Clause for at least three
additional reasons, as well. First, although the Ordinance purportedly targets criminals,
the tax falls only on the law-abiding citizens of Illinois who possess a valid FOID card
and are legally entitled to purchase firearms and firearm ammunition. These law-abiding
citizens are not to blame for criminal gun violence. Yet they alone pay the Tax. The
Second Amendment Tax has no effect, however, on violent felons who do not (and
Jlawfully cannot) purchase their firearms and ammunition at retail. See 2012 Hearing at
1:19:34 (“[T]he reality is, not one convicted felon is going to pay a penny of this tax
ladies and gentleman. Not one.”) (R. C.291). It was patently unreasonable for the
Commission to single out one group of law-abiding citizens, even if it is impossible to tax
the criminals who are responsible for the violence that the Commission purports to target.
Imposing a tax solely on those lawfully exercising constitutional rights to remedy the
harms caused by criminals is no more reasonable under the Uniformity Clause than it is
constitutional under the Second Amendment.

Second, and for similar reasons, the Second Amendment Tax violates the

Uniformity Clause because it draws an irrational distinction between firearms and
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ammunition purchased within the County and firearms and ammunition purchased
elsewhere but transported into the County for use there. The Second Amendment Tax
applies only to firearms and ammunition purchased within Cook County, but no effort is
made to tax firearms and ammunition brought into the county from elsewhere. There is
no rational basis for drawing this distinction—firearms and ammunition brought into the
county are no less dangerous than those purchased there. It follows that Cook County’s
tax violates the Uniformity Clause because it is not “based on a real and substantial
difference between the [objects] taxed and those not taxed.” Milwaukee Safeguard Ins.
Co. v. Selcke, 179 111. 2d 94, 98 (1997).

Third, there is no rational distinction related to the aim of the Second Amendment
Tax between law-abiding citizen purchasers of firearms and firearm ammunition, who are
subjected to the tax, and the federal and state personnel, the veterans organizations, and
the law enforcement personnel who are exempted from it. COOK CTY. CODE OF
ORDINANCES ch. 74, art. XX, sec. 74-669. All are law-abiding purchasers of firearms and
ammunition. All of these purchasers are equally unrelated to the commission of gun
violence, and exempting certain classes of individuals is inconsistent with the (erroneous)
justification for Cook County’s Tax: that the mere “presence” of firearms in the County
threatens public safety. (R. C150). If that were true, there would be no basis for
exempting certain classes of individuals from the effects of the Tax.

The Circuit Court did not address any of these arguments. Instead, it rejected

Plaintiffs’ Uniformity Clause claims with nothing more than the conclusory assertion that
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“the classifications in the tax are valid.”* (R. C1124). That does not satisfy the judicial
duty under the Uniformity Clause to ensure that the lines drawn by a challenged tax are
“based on a real and substantial difference between the [objects] taxed and those not
taxed,” Milwaukee Safeguard Ins. Co., 179 111. 2d at 98, and this Court should reverse.

V. If the Second Amendment Tax is understood as a regulatory measure, it is
preempted by the FOID Card Act and the Firearms Concealed Carry Act.

For the reasons just given, under binding U.S. and Illinois Supreme Court case
law, if the Second Amendment Tax is viewed as a fax, it is plainly unconstitutional for
multiple independent reasons. Alternatively, if the challenged provisions of Cook County
law are instead viewed as regulatory measures, rather than taxes, they run headlong into
preemption under two statewide laws: the FOID Card Act and the Firearm Concealed
Carry Act.

The FOID Card Act expressly preempts local laws regulating the possession of
handguns and handgun ammunition by FOID card holders:

[TThe regulation, licensing, possession, and registration of handguns and

ammunition for a handgun . . . by a holder of a valid Firearm Owner’s

Identification Card issued by the Department of State Police under this

Act are exclusive powers and functions of this State . . . . This Section is a

denial and limitation of home rule powers and functions under subsection

(h) of Section 6 of Article VII of the Illinois Constitution.

430 ILCS 65/13.1.

In like form, the Firearms Concealed Carry Act preempts a similar set of local

laws:

% The court also rejected Plaintiffs’ argument that the Ammunition Tax’s
distinction between the tax rates for centerfire and rimfire ammunition violated the
Uniformity Clause, asserting without any reasoning or citation to authority that the
distinction was “arguably based on the amount of damage each is capable of inflicting.”
(R. C1124). There is no record evidence supporting this conjecture.
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The regulation, licensing, possession, registration, and transportation of
handguns and ammunition for handguns by licensees are exclusive powers
and functions of the State. Any ordinance or regulation, or portion thereof,
enacted on or before the effective date of this Act that purports to impose
regulations or restrictions on licensees or handguns and ammunition for
handguns in a manner inconsistent with this Act shall be invalid in its
application to licensees under this Act on the effective date of this Act.
This Section is a denial and limitation of home rule powers and functions
under subsection (h) of Section 6 of Article VII of the Illinois
Constitution.

430 ILCS 66/90.

If the challenged Ordinance is understood as an exercise of regulatory power,
rather than taxing power, then it is plainly preempted by these provisions. The Ordinance
applies to precisely the same conduct as the FCCA and the FOID Card Act: the
possession of handguns and handgun ammunition by FOID Card holders and concealed
catry license holders. And the Ordinance’s focus on transfers heightens the conflict with
State law, as law-abiding citizens generally are required to possess either a FOID card or
a concealed carry license before they can acquire a firearm or ammunition for a firearm.
See 430 ILCS 65/3(a). The class of persons regulated by Cook County is thus precisely
the class of persons that State law provides cannot be regulated.

The Circuit Court concluded the challenged provisions were not preempted based
solely on its determination that the FOID Act and FCCA were “not intended to preempt
taxation” and the challenged Ordinance “is a valid exercise of Cook County’s home rule
power to tax.” (R. C1124). But while that might rescue the challenged tax as a matter of
preemption, it cements its invalidity under the Second Amendment and Article I, Section
22 of the Illinois Constitution, for the reasons discussed in Part IV above. Accordingly,
the Circuit Court’s justification for upholding the challenged law from preemption dooms

it as a matter of constitutional law.
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CONCLUSION
For the foregoing reasons, this Court should reverse the decision of the Circuit
Court holding that Plaintiffs Maxon and Smolenski lack standing to challenge the
Firearm Tax, reverse the decision of the Circuit Court granting summary judgment to
Defendants, and remand with instructions to enter summary judgment in favor of

Plaintiffs on all claims.

Dated: January 4, 2019 Respectfully submitted,
APH—

. = /s/ David H. Thompson

Christian D. Ambler David H. Thompson

STONE & JOHNSON, CHTD. Peter A. Patterson

111 West Washington Street John D. Ohlendorf

Suite 1800 CooPER & KIRK, PLLC

Chicago, Illinois 60602 1523 New Hampshire Avenue, N.W.

(312) 332-5656 Washington, D.C. 20036

cambler@stonejohnsonlaw.com (202) 220-9600

dthompson@cooperkirk.com

Attorneys for Plaintiffs-Appellants
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STATUTES INVOLVED

U.S. CONST. amend. II

A well regulated Militia, being necessary to the security of a free State, the right
of the people to keep and bear Arms, shall not be infringed.

ILL. CONST. art. I, § 22

Subject only to the police power, the right of the individual citizen to keep and
bear arms shall not be infringed.

ILL. CONST. art, IX, § 2

In any law classifying the subjects or objects of non-property taxes or fees, the
classes shall be reasonable and the subjects and objects within each class shall be taxed
uniformly. Exemptions, deductions, credits, refunds and other allowances shall be
reasonable.

430 ILCS 65/3

(a) Except as provided in Section 3a, no person may knowingly transfer, or cause
to be transferred, any firearm, firearm ammunition, stun gun, or taser to any person
within this State unless the transferee with whom he deals displays either: (1) a currently
valid Firearm Owner’s Identification Card which has previously been issued in his or her
name by the Department of State Police under the provisions of this Act; or (2) a
currently valid license to carry a concealed firearm which has previously been issued in
his or her name by the Department of State Police under the Firearm Concealed Carry
Act. In addition, all firearm, stun gun, and taser transfers by federally licensed firearm
dealers are subject to Section 3.1.

430 ILCS 65/13.1

(a) Except as otherwise provided in the Firearm Concealed Carry Act and
subsections (b) and (c¢) of this Section, the provisions of any ordinance enacted by any
municipality which requires registration or imposes greater restrictions or limitations on
the acquisition, possession and transfer of firearms than are imposed by this Act, are not
invalidated or affected by this Act.
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(b) Notwithstanding subsection (a) of this Section, the regulation, licensing,
possession, and registration of handguns and ammunition for a handgun, and the
transportation of any firearm and ammunition by a holder of a valid Firearm Owner’s
Identification Card issued by the Department of State Police under this Act are exclusive
powers and functions of this State. Any ordinance or regulation, or portion of that
ordinance or regulation, enacted on or before the effective date of this amendatory Act of
the 98th General Assembly that purports to impose regulations or restrictions on a holder
of a valid Firearm Owner’s Identification Card issued by the Department of State Police
under this Act in a manner that is inconsistent with this Act, on the effective date of this
amendatory Act of the 98th General Assembly, shall be invalid in its application to a
holder of a valid Firearm Owner’s Identification Card issued by the Department of State
Police under this Act.

(d) For the purposes of this Section, “handgun” has the meaning ascribed to it in
Section 5 of the Firearm Concealed Carry Act.

(e) This Section is a denial and limitation of home rule powers and functions
under subsection (h) of Section 6 of Article VII of the Illinois Constitution.

430 ILCS 66/90

The regulation, licensing, possession, registration, and transportation of handguns
and ammunition for handguns by licensees are exclusive powers and functions of the
State. Any ordinance or regulation, or portion thereof, enacted on or before the effective
date of this Act that purports to impose regulations or restrictions on licensees or
handguns and ammunition for handguns in a manner inconsistent with this Act shall be
invalid in its application to licensees under this Act on the effective date of this Act. This
Section is a denial and limitation of home rule powers and functions under subsection (h)
of Section 6 of Article VII of the Illinois Constitution.

Cook County Code of Ordinances, ch. 74, art. XX
Sec. 74-665. Short title.

This Ordinance shall be known and may be cited as the “Cook County Firearm
and Firearm Ammunition Tax Ordinance.”
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Sec. 74-666. Definitions.

The following words, terms, and phrases, when used in this Article, shall have the
meanings ascribed to them in this Section, except where the context clearly indicates a
different meaning;

Firearm shall have the same meaning as set forth in the Illinois Firearm Owners
Identification Act, 430 ILCS 65/1.1, or any successor statute.

Firearm ammunition shall have the same meaning as set forth m the Illinois
Firearm Owners Identification Card Act, 430 ILCS 65/1.1, or any successor statute.

Centerfire ammunition means firearm ammunition that is characterized by a
primer in the center of the base of the cartridge.

Department means the Department of Revenue in the Bureau of Finance of Cook
County.

Director means the Director of the Department of Revenue.
Person means any means any individual, corporation, limited liability
corporation, organization, government, governmental subdivision or agency, business

trust, estate, trust, partnership, association and any other legal entity.

Purchaser means any person who purchases a firearm or firearm ammunition in a
retail purchase in the county.

Retail dealer means any person who engages in the business of selling firearms or
firearm ammunition on a retail level in the county or to a person in the county.

Retail purchase means any transaction in which a person in the county acquires
ownership by tendering consideration on a retail level.

Rimfire ammunition means firearm ammunition that is characterized by a primer
that completely encircles the rim of the cartridge.

Sheriff means the Sheriff’s Office of Cook County, Illinois.

Sec. 74-667. Registration.

Any retail dealer as defined in this article shall register with the Department in the
form and manner as prescribed by the Department. Policies, rules and procedures for the
registration process and forms shall be prescribed by the Department.
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Sec. 74-668. Tax Imposed, Rates.

(a) Firearm Tax Rate. A tax is hereby imposed on the retail purchase of a firearm
as defined in this article in the amount of $25.00 for each firearm purchased.

(b) Firearm Ammunition Tax Rate. Effective June 1, 2016, a tax is hereby
imposed on the retail purchase of firearm ammunition as defined in this article at the
following rates:

(1) Centerfire ammunition shall be taxed at a rate of $0.05 per cartridge.
(2) Rimfire ammunition shall be taxed at a rate of $0.01 per cartridge.

Tax Included in Sales Price. It shall be deemed a violation of this Article for a
retail dealer to fail to include the tax imposed in this Article in the sale price of firearms
and/or firearm ammunition to otherwise absorb such tax. The tax levied in this article
shall be imposed is in addition to all other taxes imposed by the County of Cook, the
State of Illinois, or any municipal corporation or political subdivision of any of the
foregoing.

Sec. 74-669. Tax-Exempt purchases and refunds.

(a) Notwithstanding any other provision of this article, in accordance with rules
that shall be promulgated by the department in regards to tax exempt purchases, retail
dealers shall not collect the firearm and/or firearm ammunition tax when the firearm
and/or firearm ammunition is being sold to the following:

(1) An office, division, or agency of the United States, the State of Illinois, or any
municipal corporation or political subdivision, including the Armed Forces of the United
States or National Guard.

(2) A bona fide veterans organization which receive firearms and/or firearm
ammunition directly from the Armed Forces of the United States and uses said firearms
and/or firearm ammunition strictly and solely for ceremonial purposes with blank
ammunition.

(3) Any active sworn law enforcement officer purchasing a firearm and/or firearm
ammunition for official or training related purposes presenting an official law
enforcement identification card at the time of purchase.

(b) In accordance with rules to be promulgated by the department, an active
member of the Armed Forces of the United States, National Guard or deputized law
enforcement officer may apply for a refund from the department for the tax paid on a
firearm and/or firearm ammunition that was purchased for official use or training related
purposes.

APP000063

SUBMITTED - 11022896 - Sandra Estrada - 11/4/2020 1:49 PM



126014

(c)Notwithstanding any other provision in this Article, in accordance with rules
that shall be promulgated by the department in regards to tax-exempt purchases, retail
dealers shall not collect firearm ammunition tax on blank ammunition.

Sec. 74-670. Collection and remittance.

(a) Tax Collection. Any retail dealer shall collect the taxes imposed by this Article
from any purchaser to whom the sale of said firearms and/or firearm ammunition is made
within the County of Cook and shall remit to the Department the tax levied by this
Article.

(b) Tax Remittance. It shall be the duty of every retail dealer to remit the tax due
on the sales of firearms and/or firearm ammunition purchased in Cook County, on forms
prescribed by the Department, on or before the 20th day of the month following the
month in which the firearm and/or firearm ammunition sale occurred on a form and in the
manner required by the department.

(c) If for any reason a retailer dealer fails to collect the tax imposed by this article
from the purchaser, the purchaser shall file a return and pay the tax directly to the
department, on or before the date required by Subsection (b) of this Section.

Sec. 74-671. Violations and penalties.

(a) It shall be a violation of this Article for any retail dealer to sell firearms and/or
firearm ammunition without collecting and remitting the tax imposed in this Article.

(b) It shall be a violation of this Article for any retail dealer fail to keep books and
records as required in this Article.

(c) It shall be a violation of this Article for any purchaser to fail to remit the tax
imposed in this Article when not collected by the retail dealer.

(d) Any person determined to have violated this Article, shall be subject to a fine
in the amount of $1,000.00 for the first offense, and a fine of $2,000.00 for the second
and each subsequent offense. Separate and distinct offense shall be regarded as
committed each day upon which said person shall continue any such violation, or permit
any such violation to exist after notification thereof. It shall be deemed a violation of this
Article for any person to knowingly furnish false or inaccurate information to the
Department.
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Sec. 74-672. Required books and records.

Every person who is subject to this tax shall keep and maintain accurate and
complete documents, books, and records of each transaction or activity subject to or
exempted by this Ordinance, from start to complete, including all original source
documents. All such books and records shall be kept as provided in Chapter 34, Article
II1, of the Uniform Penalties, Interest, and Procedures Ordinance, and shall, at all
reasonable times during normal business hours, be open to inspection, audit, or copying
by the department and its agents.

Sec. 74-673. Inspection; audits.

Books and records kept in compliance with this Article shall be made available to
the Department upon request for inspection, audit and/or copying during regular business
hours. Representatives of the Department shall be permitted to inspect or audit firearm
and/or firearm ammunition inventory in or upon any premises. It shall be unlawful for
any person to prevent, or hinder a duly authorized Department representative from
performing the enforcement duties provided in this Article.

Sec. 74-674. Application of uniform penalties, interest, and procedures ordinance.
Whenever not inconsistent with the provisions of this Article, or whenever this
Article is silent, the provisions of the Uniform Penalties, Interest, and Procedures
Ordinance, Chapter 34, Article III, of the Cook County Code of Ordinances, shall apply
to and supplement this Article.
Sec. 74-675. Rulemaking; policies, procedures, rules, forms.
The department may promulgate policies, procedures, rules, definitions and forms
to carry out the duties imposed by this Article as well as pertaining to the administration
and enforcement of this Article.

Sec. 74-676. Enforcement, Department and Sheriff.

The department is authorized to enforce this Article, and the Sheriff is authorized
to assist the department in said enforcement.
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Sec. 74-677. Dedication of funds.

The revenue generated as the result of the collection and remittance of the tax on
firearm ammunition set forth herein shall be directed to the Public Safety Fund to fund
operations related to public safety.
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NATURE OF THE ACTION

Plaintiffs-appellants Guns Save Life, Inc. (“GSL”), DPE Services, Inc., d/b/a/
Maxon Shooter’s Supplies and Indoor Range (“Maxon”), and Marilyn Smolenski
(““Smolenski”) (collectively “Plaintiffs”) filed a complaint for declaratory and injunctive
relief alleging that defendant-appellee County of Cook (“Cook County” or the “County”)
had enacted two sets of taxes relating to the purchase of firearms (“Firearms Tax”) and
ammunition (“Ammunition Tax”’) (collectively “Taxes” or “Combined Taxes”) that were
facially unconstitutional. (R. C285-313.)

Plaintiffs’ Second Amended Complaint asserted that the Taxes violate the Second
and Fourteenth Amendments to the U.S. Constitution, as well as article I, section 22
(“Right to Bear Arms Clause”) and article IX, section 2 (the “Uniformity Clause”) of the
Illinois Constitution. Plaintiffs also asserted that both the Firearm Owners Identification
(“FOID”) Act and the Federal Concealed Carry Act (“FCCA”) preempt the Taxes. (R.
C285-313.)

On January 29, 2016, the County and Defendants-appellees Zahra Ali, Director of
the Department of Revenue of Cook County, and Thomas J. Dart, Cook County Sheriff
(collectively “Defendants”), moved to dismiss Plaintiffs’ Second Amended Complaint.
(R. C103.) The circuit court granted the motion to dismiss in part, holding that Maxon
and Smolenski lacked standing to challenge the Firearms Tax, but that both had standing
to challenge the Ammunition Tax. (R. C337.) The court denied the motion to dismiss as
to GSL, holding that GSL had standing to challenge both Taxes. (R. C337.)

After some limited discovery, the parties filed cross-motions for summary

judgment. (R. C345, C724.) In its ruling on summary judgment, the circuit court found:
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(1) that the Plaintiffs failed to carry the burden in their facial challenges to the Combined
Taxes; (2) that the Taxes violated neither the United States Constitution, nor the Illinois
Constitution; and (3) that neither the FOID Act nor the FCCA preempted the ordinance
establishing the Taxes. (R. C1124.)

Plaintiffs now appeal the circuit court’s summary judgment ruling and the
previous order dismissing the challenge that Maxon and Smolenski made against the
Firearms Tax for lack of standing. (R. C1127.)

ISSUES PRESENTED FOR REVIEW

1. Whether the circuit court properly found that plaintiffs Maxon and
Smolenski lacked standing to challenge the Firearm Tax.

2. Whether plaintiff Maxon lacked standing to challenge the Ammunition
Tax.

3. Whether the circuit court correctly determined the Taxes do not violate the
Second and Fourteenth Amendments to the United States Constitution or article 1,
section 22 of the Illinois State Constitution.

4. Whether the circuit court correctly determined that the Taxes do not
violate the Uniformity Clause of the Illinois State Constitution.

5. Whether the circuit court correctly determined that the Illinois FOID Act
and the Firearms Concealed Carry Act do not preempt the Taxes.

STANDARD OF REVIEW

The circuit court granted Defendants’ Section 2-619(a)(9) motion to dismiss in

part for lack of standing. This Court’s review of a Section 2-619 dismissal is de novo.

Van Meter v. Darien Park Dist., 207 IlI1. 2d 359, 368 (2003).
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The parties filed cross-motions for summary judgment. Noting that the parties
“agree that no genuine issue of material fact exists [and] only a question of law is
involved,” (R. C1122), the circuit court entered judgment in favor of Defendants. This
Court’s standard of review is de novo. Jones v. Mun. Emp. Annuity & Ben. Fund of Chi.,
2016 IL 119618, 926.

ORDINANCES, STATUTES, AND
CONSTITUTIONAL PROVISIONS INVOLVED

The following ordinances, statutes and constitutional provisions are involved in
this case: Ill. Const. 1970, art. I, § 22, Ill. Const. 1970, art. VII, § 6(a), I1l. Const. 1970,
art. VI, § 6(g), Ill. Const. 1970, art VII, § 6(h), Ill. Const. 1970, art. IX, § 2, 430 ILCS
65/13.1(e) (2019), 430 ILCS 66/90 (2019), Cook County Code of Ordinances (“County
Code”), §§ 74-665 — 74-675, U.S. Const. amends. II, XIV.

Copies of the above ordinances, statutes and constitutional provisions are attached
to the Appendix at A1-A16.

STATEMENT OF FACTS

A. Cook County Enacts Taxes on the Sale of Firearms and Ammunition.

On November 9, 2012, the Cook County Board of Commissioners (“Cook County
Board”) enacted an ordinance establishing a Firearms Tax in Cook County. County
Code, art. XX, §§ 74-665 — 74-675. The Firearms Tax imposes a $25.00 tax on the retail
purchase of any firearm within Cook County. See id. at § 74-668; (R. C150-153.) Three

years later, the Cook County Board passed an amendment to the Firearms Tax to include
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an Ammunition Tax at the rate of $0.05 per cartridge of centerfire ammunition and $0.01
per cartridge of rim-fire ammunition.' County Code, article XX, § 74-676.

B. Plaintiffs File Suit.

GSL is a not-for-profit, Second Amendment advocacy organization. (R. C287.)
Maxon operates a firearms and ammunition shop in Des Plaines, Illinois. (R. C288.)
Smolenski owns several firearms but testified that she has never paid the Firearms Tax;
she did pay the Ammunition Tax once under protest. (R. C288.)

Plaintiffs filed a complaint seeking declaratory and injunctive relief requesting a
finding from the circuit court that the Taxes were unenforceable as they either violated
Plaintiffs’ constitutional rights or were otherwise preempted and unenforceable. (R.
(C285-313.)  After various amendments and briefing, the circuit court granted

Defendants’ motion to dismiss in part, finding that Plaintiffs Smolenski and Maxon®

1 The ordinance defines “centerfire ammunition” as “firearm ammunition that is
characterized by a primer in the center of the base of the cartridge,” and “rim-fire
ammunition” as “firearm ammunition that is characterized by a primer that completely
encircles the rim of the cartridge.” County Code, article XX, § 74-676.

2 The County submitted the deposition of Sarah Natalie, the general manager of
Maxon, as evidence in support of their position that Maxon also lacked standing to
challenge the Firearms Tax and the Ammunition Tax. ((R. C947.) Plaintiffs argue that
Maxon has standing because of the additional costs it would allegedly incur to be able to
properly collect the Taxes. (Plaintiffs’ Br. at 17-19.) In their second amended complaint,
for example, Maxon alleges that this obligation will cost the company thousands of
dollars per year. (R. C348-49.) As a seller of firearms, Maxon is required to register with
the Department of Revenue and to keep books and records of sales as required. (R.
C385.) Natalie testified that Maxon owns a module program which can automatically
track sales data based on the type of fircarm and ammunition. (R. C956-959.) This
computerized software provides efficient and cost-effective assistance to employees; it
keeps a record of sales; it can generate a report of the store’s inventory and it can provide
the dates of purchases. (R. C957.) It can also generate a report of all firearms and
ammunition sold in a one-month period. (R. C958.) For tracking of ammunition sales,
the software automatically separates types of ammunition based on four categories:
centerfire pistol ammunition, centerfire rifle ammunition, shotgun ammunition, and rim-

4
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lacked standing to bring a constitutional challenge to the Firearms Tax. (R. C332-337).
However, the court found that GSL had standing to challenge the Combined Taxes and
that Maxon and Smolenski had standing to challenge the Ammunition Tax. (R. C337).

C. The Circuit Court Grants Summary Judgment for Defendants.

On November 15, 2016, Plaintiffs filed their motion for summary judgment on the
remaining claims in their Second Amended Complaint. In order to respond to Plaintiffs’
Motion for Summary Judgment, the County filed a Rule 191(b) affidavit to conduct
discovery. (R. C388.) After the parties conducted limited discovery, Defendants filed a
response as well as their cross-motion for summary judgment. (C345-390, C398-469,
C982-1010, C1016-1050, C1061-1080.) On August 17, 2016, the circuit court summarily
denied Plaintiffs’ Motion and granted summary judgment in favor of Defendants on all
counts. (R. C1124.)

The circuit court rejected Plaintiffs’ arguments that the Taxes were burdensome,
finding that the Taxes are “minimal.” (R. C1123). The court found that the Taxes would
not have the effect of preventing Plaintiffs’ ownership or possession of firearms, nor
would the Taxes impair the ability of citizens to defend themselves. 1d. Furthermore, for
the sake of argument, the court then applied intermediate scrutiny to the ordinance and
determined that the Tax is “substantially related to the important government interest of
public safety” because it provides funds to implement specific policies and programs

designed to combat violence.’ Id. The court also noted “the use of guns creates

fire ammunition. Id. Based upon this evidence, the County argued below that these
alleged costs were illusory.

3 Under Illinois Rule of Evidence 201(b), this Court may take judicial notice that
Defendant Cook County owns and operates Stroger Hospital and the County Health
Bureau. The County funds this health system, which routinely treats patients for gun

5
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significant expenditures of public safety resources.”® Id. The court went on to find that
the Taxes “do not in any meaningful way impede plaintiffs’ ability to exercise their
[Second] Amendment right to bear arms” and, thus, are not in violation of the Second or
Fourteenth Amendments of the United States Constitution, nor Article 1, Section 22 of
the Illinois State Constitution. (R. C1123-24.)

The circuit court also rejected Plaintiffs’ argument that the FCCA and the FOID
Act preempt the Taxes, reasoning that the Taxes are “a valid exercise of Cook County’s
home rule power to tax.” (R. C1124.) Finally, the circuit court found that the
classifications of ammunition in the ordinance enacting the Ammunition Tax do not
violate the Uniformity Clause of the Illinois State Constitution because the types of
ammunition are clearly defined and differentiated. Id.

On August 23, 2018, Plaintiffs filed their Notice of Appeal. (R. C1127.)
Plaintiffs now appeal the rulings partially granting Defendants’ Motion to Dismiss,
granting Defendants’ Motion for Summary Judgment, and denying Plaintiffs’ Motion for

Summary Judgment.

trauma. See Becker Hospital Review, “Fewer people are dying from gunshots in
Chicago: Stroger Hospital is a Big Reason Why,” Jessica Kim Cohen, Morgan Haefner
and Brian Zimmerman, September 24, 2018.
https://www.beckershospitalreview.com/hospital-management-administration/fewer-
people-are-dying-from-gunshots-in-chicago-stroger-hospital-is-a-big-reason-why.html,
(last visited 6/12/19).

4 See Time, “They Survived Mass Shootings. Years Later, The Bullets Are Still
Trying to Kill Them,” Melissa Chan, May 31, 2019. http://time.com/longform/gun-
violence-survivors-lead-poisoning/, (last visited 6/12/19).
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ARGUMENT

. This Court Should Affirm The Dismissal of Smolenski’s Firearm Tax
Challenge, The Dismissal of Maxon’s Challenges to The Firearms And
Ammunitions Tax, And The Dismissal of GSL’s Challenges to The Firearms
And Ammunitions Tax for Lack of Standing.

The circuit court found that Smolenski lacked standing to challenge the Firearms

Tax. (R. C334.) The record shows that this Court may affirm the dismissal of

Smolenski’s claims on this basis. The circuit court correctly held that Smolenski lacks

standing to challenge the Firearms Tax because she has not paid that tax. (R. C334.) As

the court succinctly explained, “without [Smolenski] paying the tax, the controversy is

merely hypothetical and therefore there is no standing” to challenge the Firearms Tax. Id.
This Court should also affirm the dismissal of Maxon’s challenge to the Firearms

and Ammunitions Taxes for lack of standing. The circuit court was correct in its

assessment that, Maxon has no real interest in the Firearm Tax because the burden of
paying the tax falls on the retailer’s patrons, not the retailer itself. (R. C335).

Moreover, Maxon lacks standing to challenge to the Ammunitions Tax. Though the

circuit court ultimately dismissed Maxon’s claims attacking the Ammunitions Tax on the

merits, it could have done so for lack of standing. The record below establishes that

Maxon did not incur any additional expense computing and reporting in compliance with

the Ammunition Tax. (See R. C956-959.) In the absence of that alleged concrete injury,

Maxon’s claim of standing to challenge the Ammunitions Tax collapses.
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Finally, this Court should also affirm the circuit court’s dismissal of GSL’s claims
for lack of standing’ because associations who represent a class of individuals subject to
a tax generally do not have standing to sue, as such associations themselves are unable to
show direct injury. See Forsberg v. City of Chi., 151 Ill. App. 3d 354, 370 (1st Dist.
1986) (holding that a voluntary associations of boat owners challenging a boat mooring
tax were “not subject to the tax” when “[n]either association owns moorings or pays
mooring fees in Chicago.”); see also Underground Contrs. Ass’n v. Chicago, 66 Ill. 2d
371, 377 (1977) (association had no standing because it did not have a “recognizable
interest in the dispute, peculiar to itself and capable of being affected.”); Owner-Operated
Indep. Drivers Ass’n v. Bower, 325 Ill. App. 3d 1045, 1050-51 (1st Dist. 2001) (where
association of owners and operators challenged a tax on commercial carriers on the basis
that it violated the Commerce Clause, there was no standing because it was the individual
members themselves, not the association, who were injured by payment of the tax).

GSL cannot claim any recognizable interest that is harmed by the Taxes. Rather,
GSL claims that its members, most of whom are not located in Cook County, may avoid
purchasing firearms and ammunition in Cook County. (R. C420, 425, 938.) As in
Forsberg and Bower, GSL, as an association, is under no obligation to pay the tax and
does not have a legal interest in the dispute. Further, as the Seventh Circuit explained
most recently in Friedman v. City of Highland Park, 784 F.3d 406 (7th Cir. 2015), the
Second Amendment creates individual rights, nothing more. 784 F.3d at 410. GSL cannot

claim injury from the violation of a right they do not possess. See Id.at 410 (citing United

5 The dismissal of the GSL claims may be affirmed for any basis present in the
record. See Acevedo v. Cook County Sheriff's Merit Board, 2019 IL App (Ist) 181128,
917 (stating that the appellate court "may affirm on any basis found in the record,
regardless of whether the trial court relied on that basis or its reasoning was correct").

8

APP000084

SUBMITTED - 11022896 - Sandra Estrada - 11/4/2020 1:49 PM



126014

States v. Skoien, 614 F.3d 638 (7th Cir. 2010)). GSL therefore, lacks standing to
challenge the Taxes at issue in this case.

Thus, the dismissal of Smolenski’s Firearms Tax challenge and all of Maxon’s
and claimsGSL’s claims may be affirmed on the grounds of lack of standing.
Nonetheless. if this Court were to reach the merits of all of Plaintiffs’ facial challenges to
the Firearms and Ammunition Taxes, they would all fail on the merits.

I1. Neither Tax Violates the Second Amendment to the United States
Constitution or Article I, Section 22 of the Illinois Constitution.

Municipal ordinances, like statutes, are presumed constitutional, and the party
challenging the constitutionality of an ordinance carries the burden of proving that it is
unconstitutional. People v. Hollins, 2012 IL 112754, 9 13; Napleton v. Village of
Hinsdale, 229 T11. 2d 296, 306 (2008). Moreover, this Court “has a duty to construe the
[enactment] in a manner that upholds the [its] validity and constitutionality, if it can
reasonably be done.” People v. Aguilar, 2013 IL 112116, 9 15 (citing Hollins, 2012 IL
112754, 9 13). Plaintiffs have not come close to meeting their burden here.

Significantly, Plaintiffs filed facial challenges to the Firearms and Ammunition
Taxes. A ‘“facial challenge to the constitutionality of a legislative enactment is the most
difficult challenge to mount successfully, because an enactment is facially invalid only if
no set of circumstances exists under which it would be valid.” Gatz v. Brown, 2017 IL
App (1st) 160579, q 15 (citing Napleton, 229 Ill. 2d at 305-06). Facial invalidation, to be
sure, is “manifestly, strong medicine that has been employed by the court sparingly and
only as a last resort.” 1d. ( quoting Pooh-Bah Enter. v. County of Cook, 232 Ill. 2d 463,
473 (2009)). “The invalidity of the statute in one particular set of circumstances is

insufficient to prove its facial invalidity.” In re M.T., 221 1ll. 2d 517, 536-37 (2006);

APP000085

SUBMITTED - 11022896 - Sandra Estrada - 11/4/2020 1:49 PM



126014

accord Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442, 449 (2008)
(plaintiffs must establish that a “law is unconstitutional in all of its applications”); People
v. Burns, 2015 IL 117387, 4 27 (same).

While the Second Amendment confers upon citizens an individual right to keep
and bear arms, it is not without limits. District of Columbia v. Heller, 554 U.S. 570, 626,
635 (2008) (“Heller I”). Rather, as the circuit court observed, (R. C1122), the Supreme
Court in Heller | noted that “nothing in our opinion should be taken to cast doubt on
long-standing laws imposing conditions and qualifications on the commercial sale of
arms.” Heller I, 554 U.S. at 626-27. The circuit court correctly found that “Plaintiffs
have failed to show that the Tax is more than an inconsequential burden so as to
overcome this presumption of validity.” (R. C1122.)

As the circuit court astutely noted, Plaintiffs here have chosen to mount a facial
challenge to the Taxes and “a facial challenge to a statute will fail if it has any
constitutional application.” (R. C1122 (citing United States v. Salerno, 481 US 739, 745
(1987)). The circuit court correctly found that Plaintiffs failed to make this showing. Id.

A. Neither Tax Burdens Second Amendment Rights.

Plaintiffs have not and cannot establish any kind of Second Amendment challenge
here. In their complaint, Plaintiffs assume that the Second Amendment applies to the
Taxes. It does not.

1. The Taxes Should Not Be Subject to a Second Amendment
Analysis.

Taxes on firearms are nothing new; what is novel is the notion that they might be
infirm under a Second Amendment analysis. The federal government has imposed a

firearms registration requirement and a $200 tax on the making and transfer of firearms

10
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since 1934. See National Firecarms Act, ch. 757, 48 Stat. 1236 (1934) (codified as
amended at 26 U.S.C. §§ 5801-5802). That tax was upheld as constitutional three years
later in Sonzinsky v. United States, 300 U.S. 506, 513 (1937).

In Sonzinsky, the Court held that the $200 tax in the National Firearms Act was a
constitutional exercise of Congress’s taxation power — but it did not engage in any
Second Amendment analysis. Id. Far more recently, the Washington Supreme Court in
Watson v. City of Seattle, 401 P.3d 1 (Wash. 2017), upheld Seattle’s firearms and
ammunition tax against a preemption challenge, but gave no consideration to Second
Amendment issues. Because the Taxes do not restrict ownership of firearms and
ammunition any more than alcohol or cigarette taxes burden the purchase of those items,
a Second Amendment analysis is arguably not even triggered.

2. The Taxes Do Not Burden The Acquisition of Firearms or
Ammunition.

Even if a Second Amendment analysis were appropriate, Plaintiffs would have to
establish that “the law impose[s] a burden on conduct falling within the scope of the
Second Amendment guarantee.” Wilson v. County of Cook, 2012 IL 112026 q 41; see
also Ezell v. City of Chicago, 651 F.3d 684, 700 (7th Cir. 2011) (“Ezell I’); Burns, 2015
IL 117387 at § 38. While ownership and acquisition of firearms and ammunition are
conduct falling within the scope of the Second Amendment, Plaintiffs provide no legal
support for the premise that the Taxes burden the acquisition of those products so as to
trigger Second Amendment protections. (Plaintiffs’ Br. at 21-22.)

The circuit court below conducted the “burden” analysis and properly determined
that the Taxes did not impinge upon the Second Amendment. (R. C1121-1124.) Relying

upon United States Supreme Court precedent, the circuit court determined that “[w]hile
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any tax on goods or services adds to the cost of such items, these additional costs, by
themselves, do not render a tax unconstitutional.” (R. C1123 (“See, e.g., Coverdale v.
Arkansas-Louisiana Pipe Line Co., 303 U.S. 604, 612 (1938) (holding that “increased
cost alone is not sufficient to invalidate a tax as an interference with interstate commerce”
in violation of the Commerce Clause)); see also Kwong v. Bloomberg, 723 F.3d 160, 167-
70 (2d Cir. 2013) (upholding New York City residential handgun licensing fee of $340
against a Second Amendment challenge). Notably, the United States Supreme Court, in
reviewing the Patient Protection and Affordable Care Act, stated, “[e]very tax is in some
measure regulatory. To some extent it interposes an economic impediment to the activity
taxed as compared with others not taxed.” Nat’l Fed’n of Indep. Bus. v. Sebelius, 567
U.S. 519, 567 (2012) (citing Sonzinsky, 300 U.S. at 513). The circuit court correctly
noted that “the plaintiffs’ provide no evidence that the Tax[es] will have the effect of
preventing their ownership or possession of firearms or that it affects the ability of law-
abiding citizens to retain sufficient means of self-defense,” (R. C1123), and that the $25
Firearms Tax and $.01 or $ .05 Ammunition Tax are proper exercises of Cook County’s
Home Rule taxing powers that do not impede “Plaintiff’s ability to exercise their 2nd
Amendment right to bear arms” in any meaningful way. (R. C1121-1124.)

Contrary to Plaintiffs’ assertion, the taxation of firearms and firearm ammunition
does not rise to the level of a regulation that diminishes the ability of law-abiding citizens
to retain sufficient means of self-defense, and it is therefore unnecessary to consider
whether the tax is properly tailored to the relevant level of governmental interest. (See R.
C1123); see also Friedman, 784 F.3d at 410. The circuit court correctly relied on

Friedman and the Eleventh Circuit decision in Wollschlaeger v. Governor, 848 F.3d 1293
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(11th Cir. 2017) (en banc) in finding that the Taxes neither take away nor restricts
citizens’ Second Amendment rights. (R. C1123.)

In Wollschaeger, the Eleventh Circuit provided additional guidance as to when a
restriction burdens Second Amendment rights. Wollschlaeger, 848 F.3d at 1313. There,
the court considered a law that restricted physicians’ ability to question or advise patients
about the ownership and use of firearms. 1d. At 1300-01. The court found that there was
no infringement on patients’ Second Amendment rights because there was no evidence
that doctors or medical professionals had taken away or restricted the ownership or
possession of firearms. Id.at 1313.

In the instant case, Plaintiffs do not allege that the tax impedes citizens from
attaining adequate means of self-defense; they merely state that a tax would impose some
additional monetary requirements. The circuit court here specifically remarked that
“Plaintiffs provided no evidence that the Tax will take away or restrict the ownership or
possession of firearms.” (R. C1123.) Heller | and subsequent cases have continued to
make clear that the regulation and other limitations on firearms are perfectly
constitutional within limits. The Taxes are therefore outside the scope of the first prong
of the inquiry under Wilson and, contrary to Plaintiffs’ argument, do not prevent law-
abiding citizens from retaining adequate means of self-defense as proscribed in
Friedman. The circuit court properly held that “unlike those cases involving a weapons
ban, the tax in this case neither takes away firearms nor restricts their ownership or
possession and thus does not burden the right.” (R. C1123.)

3. The Taxes Do Not Unconstitutionally Burden a “Fundamental
Right.”
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Plaintiffs contend that the Firearms and Ammunitions Taxes unconstitutionally
burden a fundamental right. (Plaintiffs’ Br. at 28-29). They do not.

Plaintiffs rely on Boynton v. Kusper, 112 Ill. 2d 356 (1986), a case striking down
a tax that would have required clerks in counties with a population exceeding one million
to pay $10 of the $25 marriage license fee into a domestic violence shelter and service
fund. The Court concluded that this provision constituted a tax on the marriage license
that did not bear a reasonable relation to the public interest sought to be protected, and
found that the tax impermissibly burdened the fundamental right to marry. Id. at 369.

Boynton is inapposite to the present case and any attempt to draw an analogy
between the right to bear arms and the right to marry is misguided. The right to bear
firearms under the Illinois and United States Constitutions is not comparable to the
fundamental right of marriage. Compare Heller 1, 554 U.S. at 626 (“the right secured by
the Second Amendment is not unlimited.”), with Boynton, 112 Ill. 2d at 369-70, Zablocki
v. Redhail, 434 U.S. 374, 386 (1978) (reaffirming the fundamental character of the right
to marry), and People v. Walker, 409 Il1. 413, 418 (1951) (“It is the policy of this State to
foster and protect marriage and to encourage parties to live together . . . preservation of
the marriage relationship is essential to our society . . ..”).

Moreover, Boynton and a second case Plaintiffs rely on, Crocker v. Finley, 99 IIL.
2d 444 (1984) (striking down a $5 fee charged to all petitioners for dissolution of
marriage for purposes of funding shelters and other services for victims of domestic

violence), should be viewed in the context of the remoteness between the marriage
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license and dissolution fees and the domestic violence fund at issue in those cases.® See
Arangold Corp. v. Zehnder, 204 111. 2d 142, 150 (2003) (“In Crocker and Boynton, this
court found the relationship between dissolution actions and marriage licenses on the one
hand and domestic violence programs on the other to be too remote to permit the tax to
stand.”). In contrast, in Arangold, the Illinois Supreme Court upheld the tax imposed by
the Tobacco Products Act of 1995, revenues from which are used to pay the cost of long-
term medical care for persons unable to afford it. The Court noted that the General
Assembly “could have believed that ‘cigars, pipes, chewing tobacco, and other tobacco
products cause any number of health problems and that those problems require care in
long-term health care facilities.’....Accordingly, we do not have the same remoteness
problem here as existed in Crocker and Boynton.” 1d. at 150-51.

While Boynton and Crocker are inapposite, Arangold is instructive here. Just as
the tobacco taxes in Arangold helped offset the cost of long-term medical care, the
Firearm and Ammunitions Taxes help offset the County’s cost of providing costly
medical care resulting from gun violence.

The Firearm and Ammunition Taxes, to be sure, are substantially related to the
important government interest of public safety.” The use of firearms and ammunition in
Cook County creates public safety costs that are, in part, off set from the revenue that the

Firearm and Ammunition Taxes raise. One need only turn on the nightly news or open a

6 The fact that Crocker, which preceded Boynton, struck down a tax on the
dissolution of marriage, which has hardly been regarded as a fundamental right on par
with that of marriage itself, underscores that both cases revolve around the remoteness
issue more than the notion of taxation on a fundamental right.

7 Both the Firearm Tax and Firearm Ammunition Tax are deposited into the Public
Safety Fund to help alleviate the cost of gun violence. See Cook County 2018 Executive
Budget Recommendation at 34, available at
https://www.cookcountyil.gov/sites/default/files/v1-rev_est presrec_web-Indscp.pdf.
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newspaper to see examples of crimes committed with legally purchased weapons that
create significant public safety expenditures. Law enforcement and the criminal justice
system in Cook County are both funded through this tax, and both bear significant costs
as a result of the use of firearms purchased in Cook County.

The Firearm and Ammunition Taxes are far more analogous to the tobacco tax in
Arangold than the marriage taxes in Boynton and Crocker. The Firearm and Ammunition
Taxes are likewise analogous to road maintenance taxes. No one doubts that Americans
have a constitutional right to engage in interstate travel. See, e.g., Shapiro v. Thompson,
394 U.S. 618 (1969) (declaring the right of interstate travel to be a fundamental right
requiring strict scrutiny). And yet, the fundamental right to interstate travel recognized in
Shapiro did not and does not invalidate ordinances and statutes that impose taxes on
drivers to raise revenue to maintain roads. It is, after all, only fair for those who use the
roads to pay the taxes for road maintenance.

The Firearm and Ammunition Taxes here operate under a similar principle.
Firearms cause serious, life threatening injuries that the County’s health bureau must
address every day. The County has to fund those medical services. It is not unfair—and
it is certainly not unconstitutional—to ask purchasers of firearms and ammunition to help
pay for these services through their payment of the Taxes.

As discussed further below, the circuit court correctly held that the “[d]efraying
the societal cost of guns in Cook County is significant, substantial, and an important
governmental objective.” (R. C1123.) Referring to ownership of firearms and
ammunition as a “fundamental right” does not provide a purchaser of those products with

some absolute constitutional immunity from taxation.
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4, Even If The Taxes Constituted an Impingement, The Taxes
Further a Substantial Governmental Interest.

Even if this Court found that the Taxes impinge upon Plaintiffs’ Second
Amendment rights—which they do not—they should still be upheld because they further
a substantial government interest. Plaintiffs incorrectly argue that the Taxes “cannot
withstand any level of scrutiny.” (Plaintiffs’ Br. at 21.) Plaintiffs further submit that this
taxing authority “must satisfy the highest level of constitutional scrutiny to be valid.”
(Plaintiffs’ Br. at 25.) It is no wonder that these statements are unaccompanied by legal
citation, because they lack support in the law.

“The Court resolved the Second Amendment challenge in Heller | without
specifying any doctrinal ‘test’ for resolving future claims.” Ezell I, 651 F.3d at 701. In
the absence of Heller | articulating a “test,” the circuits were left to fashion tests of their
own. This Seventh Circuit crafted a test in Ezell | which it again followed in Ezell v. City
of Chi., 846 F.3d 888, 892 (7th Cir. 2017) (“Ezell 11”). The threshold question is whether
the regulated activity falls within the scope of the Second Amendment. Ezell I, 651 F.3d
at 701. If yes, then the government must show a relationship between the prohibition and
a governmental interest. Id. at 703. The rigor of this means-end review is at some level of
heightened scrutiny, dependent upon “how close the law comes to the core of the Second
Amendment right and the severity of the law’s burden on the right.” Id.; see also Ezell 11,
846 F.3d at 892.

Assuming, arguendo, that the minimal Taxes at issue here create a burden
impinging upon Second Amendment protections, Ezell 1 would require some level of
intermediate scrutiny, depending upon how closely the Taxes go to the core Second

Amendment right. The circuit court here conducted this analysis, noting that the Taxes
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are “substantially related to the important government interest of public safety. The use of
guns creates significant expenditures of public safety resources. The Tax addresses some
of those costs, and provides funds to implement specific policies and a program designed
to combat violence.” (R. C1124.) As the United States Supreme Court has ruled, there is
no constitutional requirement “that the amount of general revenue taxes collected from a
particular activity must be reasonably related to the value of the services provided to the
activity.” Commonwealth Edison Co. v. Montana, 453 U.S. 609, 622 (1981). Plaintiffs
argue that under “the circuit court’s faulty logic, a plaintiff can never challenge any tax as
constitutionally invalid, unless he can show that the tax is so high that it prices out some
portion of the citizenry.” (Plaintiffs’ Br. at 29.) However, this Court, like the circuit
court, should conclude that this argument is unavailing. “A general revenue tax is not a
fee for specific services, but is a means of distributing the burden of the cost of
government, and there is no constitutional imperative that the specific benefits to a given
taxpayer achieve a certain proportion to the burden on that taxpayer.” N. Pole Corp. v.
Vill. of E. Dundee, 263 Il1. App. 3d 327, 337, (1994) (citing Commonwealth Edison Co.,
453 U.S. at 622-23, in turn citing Carmichael v. Southern Coal and Coke Co., 301 U.S.
495, 521-23 (1937)). Contrary to Plaintiffs’ arguments here, the circuit court found that
“[d]efraying the societal cost of guns in Cook County is significant, substantial, and an
important governmental objective.” (R. C 1123.)

Plaintiffs failed to demonstrate more than a de minimis burden on any arguable
Second Amendment rights, thereby failing to challenge the rebuttable presumption of
validity afforded to long-standing regulations. See Heller v. District of Columbia, 670

F.3d 1244, 1253 (D.C. Cir. 2011) (“Heller 1I”). To the extent that the Taxes’ burden on
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the Second Amendment is de minimis and merely continues a longstanding and
constitutional practice of taxing firearms, it does not rise to the level of a constitutional
burden necessitating further review. See Kwong, 723 F.3d at 167; see also Justice v.
Town of Cicero, 827 F. Supp. 2d 835, 844 (N.D. Ill. 2011) (“In addition to being
longstanding, registration requirements like the one Cicero has imposed do not severely
burden the practical exercise of the right to possess firearms for self-defense.”) (emphasis
added); but cf. Murphy v. Guerrero, No, 1:14-CV-00026, 2016 U.S. Dist. LEXIS
135684, at *80 (D. N. Mar. L. Sep. 28, 2016) (holding that, while taxation of firearms
may be longstanding, a $1000 tax is not de minimis and therefore warranted heightened
scrutiny).

Because the Taxes, at most, place a de minimis burden on Plaintiffs’ Second
Amendment rights and are the type of longstanding law allowable under Heller 1, the
Taxes pass constitutional muster and should be upheld.

I1l.  The Taxes Do Not Violate The Uniformity Clause of The Illinois
Constitution.

The circuit court correctly held that “the classification in the tax is valid under the
[llinois Uniformity Clause.” (R. C1124.) “Plaintiffs have failed to carry their burden of
demonstrating that the different rates of classification violate of the Uniformity Clause.”
Id. The Firecarm and Ammunition Tax is not constitutionally infirm under the Uniformity
Clause merely because it taxes the retail purchase of fircarms and ammunition but does
not tax other retail purchases. See, e.g., North Pole Corp., 263 Ill. App. 3d at 336
(“amusement tax does not offend uniformity... merely because it taxes amusements and

not other businesses or activities. Few if any taxes could survive scrutiny were such an
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argument available.”). Despite Plaintiffs’ protestations to the contrary, the Uniformity
Clause is not implicated here.

Article IX § 2 of the Illinois Constitution, otherwise known as the Uniformity
Clause, provides:

In any law classifying the subjects or objects of non-property taxes or fees,

the classes shall be reasonable and the subjects and objects within each

class shall be taxed uniformly. Exemptions, deductions, credits, refunds
and other allowances shall be reasonable.

I1l. Const. 1970, art. IX, §2.

[llinois courts have held that to survive scrutiny under the Uniformity Clause, a non-
property tax classification, such as the one at issue in the case at bar, must satisfy a two-
pronged test. See Arangold, 204 Il1. 2d at 153. First, the tax classification must be based
on a “real and substantial difference” between the items taxed and those not
taxed. Second, the classification must be reasonably related to the object of the legislation
or to public policy. Id.

The first prong of the Uniformity Clause analysis requires the taxing body to “produce a
justification for its classifications.” 1d. at 156 (quoting Geja's Cafe v. Metropolitan Pier
& Exposition Authority, 153 111. 2d 239, 248 (1992)). This does not mean, however, that
the taxing body has an evidentiary burden or is required to produce facts to justify the
classification. Id.; Midwest Gaming & Entm’t, LLC v. County of Cook, 2015 IL App (1st)
142786, 4 102. A minimum standard of reasonableness is all that is required. See
Allegro Serv. v. Metro. Pier & Exposition Auth., 172 Il1. 2d 243, 253 (1996). The court’s
inquiry regarding the proffered justification is narrow, and “[i]f a set of facts ‘can be
reasonably conceived that would sustain it, the classification must be upheld.”” Empress

Casino Joliet Corp. v. Giannoulias, 231 IlI. 2d 62, 73 (2008) (quoting Geja’s Cafe, 153
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I11. 2d at 248). Once the taxing body has offered a justification for the classification, the
plaintiff then has the burden to persuade the court that the defendant’s explanation is
insufficient as a matter of law or unsupported by the facts. Sun Life Assurance Co. of
Can. v. Manna, 227 I1l. 2d 128, 136-37 (2007); Arangold, 204 1I11. 2d at 156;; Midwest

Gaming, 2015 IL App (1st) 142786 at 1 102.

Legislative enactments bear a strong presumption of constitutionality and the
party challenging the enactment has the burden of demonstrating its unconstitutionality.
Arangold, 204 1ll. 2d at 157. Because there is a presumption favoring the validity of
classifications made by legislative bodies in taxing matters, one who attacks them has the
burden of proving that such classifications are arbitrary. Jacobs v. City of Chi., 53 Ill. 2d
421, 425-26 (1973), The classification must be upheld if a state of facts may reasonably
be conceived that would sustain it. Dep’t of Revenue v. Warren Petroleum Corp., 2 IlL
2d 483, 490 (1954); see also Ill. Gasoline Dealers Ass’n. v. City of Chi., 119 IlI. 2d 391,
403 (1988) (applying the uniformity clause to the Chicago Vehicle Fuel Tax Ordinance).

Here, the Firearm and Firearm Ammunition Tax Ordinance does classify between
rim-fire and centerfire. But the classification has a reasonable basis: lethality. The County
taxes rim-fire ammunition at the rate of $0.01 per cartridge. Cook County Ordinance, §
74-668(b)(IV). On the hand, the County taxes centerfire ammunition at the rate of $0.05
per cartridge. Cook County Ordinance, § 74-668(b)(IlI). Centerfire ammunition is more
lethal than rim-fire ammunition and, as it causes more serious injuries, the County had a
reasonable basis for taxing this ammunition at a higher rate and raising more revenue to

finance the medical services that the County provides for victims of gun violence.
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Moreover, a real and substantial difference exists between purchasers and non-
purchasers of firearms and ammunition. See, e.g., Ball v. Village of Streamwood, 281 TII.
App. 3d 679, 685 (1st Dist. 1996) (holding that “a difference clearly exists between those
taxed (those relocating outside the Village) and those not taxed (those remaining in the
Village)” in applying the Uniformity Clause). Plaintiff incorrectly attempts to
characterize the tax classification as between in-County purchasers on the one hand and
out-of-County purchasers and criminals on the other. (Plaintiffs’ Br. at 43-44.)
Nevertheless, Cook County has applied the tax uniformly within the limits of its
territorial jurisdiction consistent with the extent of its home rule powers. See, e.g., Ill.
Wine & Spirits Co. v. County of Cook, 191 Ill. App. 3d 924, 930-31 (1st Dist. 1989)
(noting that although a home rule unit has the power to tax pursuant to Ill. Const. 1970,
art. VII, § 6(a), home rule units do not have extraterritorial governmental powers). This
Court is not required to accept Plaintiff’s self-serving characterization.

Plaintiffs’ position that the Taxes are not uniform as they “fall[] only on the law
abiding citizens” is without merit. (Plaintiffs’ Br. at 44.) The Taxes presume, as they
must, that all who purchase firearms will do so legally. Courts have held that a tax is
valid under the Uniformity Clause regardless of whether the individuals taxed purport to
not be the cause of the problem which the tax seeks to remedy. See Marks v.
Vanderventer, 2015 IL 116226, 9 21 (where plaintiffs argued that a surcharge to fund a
rental housing support program that was collected on the recording of any real estate
related document in a county was unreasonable because they neither directly benefitted
nor caused the harms sought to be remedied, the court found it reasonable to conclude

any party with a legal interest in real estate would benefit from the stability of the market
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caused by the program so a rational relationship existed and the surcharge did not violate
the Uniformity Clause). Therefore, despite the fact that the burden of the taxes in this
case may fall on law abiding citizens who Plaintiffs claim may not be responsible for the
societal costs relating to gun violence, the tax remains valid because a rational
relationship exists between the purchase of firearms and ammunition and the need to
ameliorate the harms that gun violence causes in Cook County.

Moreover, there is a rational distinction between those subjected to the Taxes and
the federal and state personnel, veterans’ organizations, and law enforcement personnel
who are exempt from the tax under section 74-669. The legislature is free to exempt a
subclass so long as there is some real and substantial difference between those taxed and
those not taxed. DeWoskin v. Loew's Chi. Cinema, 306 Ill. App. 3d 504, 519 (1st Dist.
1999) (citing Klein v. Hulman, 34 Il1. 2d 343, 346-47 (1966)).

Federal and state personnel, veterans’ organizations using firearms and
ammunition for ceremonial purposes, and law enforcement personnel are organizations
whose primary purpose in the use of firearms is to serve the community. This distinction
demonstrates a substantial difference between the exempt parties and taxed parties, and
therefore does not violate the Uniformity Clause. DeWoskin, 306 Ill. App. 3d at 520
(holding that where an exemption to an amusement tax was held constitutional for non-
profit organizations and civic organizations, “[g]overnmental and non-governmental
organizations the purpose of which is to serve, benefit, and improve the community in
general are sufficiently different from traditional commercial enterprises to constitute a

rational basis for the exemption of their patrons from an amusement tax.”).
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The Taxes are also reasonably related to an important governmental interest as
detailed in Section I above. See, e.g., Arangold, 204 Ill. 2d at 157 (holding that the
government’s justification for a statute taxing tobacco products was found to be
reasonably related because these products cause diseases that conceivably require long-
term care was sufficient to shift the burden to the plaintiff to come forward with evidence
showing that the asserted justification was unsupported by the facts); see also Grand
Chapter, Order of E. Star of Ill. v. Topinka, , 2015 IL 117083, 99 14-15 (holding that the
government’s justification that a bed fee in a private hospital was reasonably related to
supporting Illinois’ Long-Term Care Provider Fund despite the fact that these funds did
not directly benefit the private hospital). Thus, for the foregoing reasons, the Taxes do
not violate Illinois’ Uniformity Clause and the circuit court’s decision must stand.

IV.  Section 13.1 of The FOID Act and Section 90 of The FCCA Do Not Preempt
The Taxes.

Plaintiffs argue that Section 13.1 of the FOID Act and Section 90 of the FCCA
preempt the Taxes. See 430 ILCS 65/13.1(e) (2019) and 430 ILCS 66/90 (2019). This
argument fails for two reasons.

First, the Illinois Constitution confers upon home rule entities a broad authority to
enact taxes, subject to narrow limitations not at issue here. Try as Plaintiffs might to

categorize the Taxes as “regulations,” they cannot escape that they are taxes.®

8 Plaintiffs’ reliance on the comments of a handful of legislators to prove the legislative
intent of the seventeen person Cook County Board of Commissioners is similarly misplaced.
Specifically, they cite statements by Commissioner Sims, Commissioner Suffredin, and
Commissioner Boykin as evidence of the “wholly illegitimate motive” of the entire Board of
Both the Firearm Tax and Firearm Ammunition Tax and that the funds are deposited into the
Public Safety Fund to help alleviate the cost of gun violence in enacting the Firearm
Tax.'ISee Plaintiffs’ Br. at 3-5; 28; R. C291-293.

24

APP000100

SUBMITTED - 11022896 - Sandra Estrada - 11/4/2020 1:49 PM



126014

Second, even under the narrowest home rule analysis (applicable to non-tax
ordinances), the plain language of the FOID Act and FCCA only prohibit enactments that
are “inconsistent” with these statutes.

The Taxes are perfectly consistent with the state statutes, and thus must stand.

A. The Taxes Are a Valid Exercise of the County’s Home Rule Power.

In Mlinois, “[t]he power to regulate and the power to tax are distinct powers.”
Rozner v. Korshak, 55 TII. 2d 430, 432 (1973). As the Illinois Supreme Court has
consistently observed, the framers of the 1970 Constitution viewed the power to tax to be
essential to effective home rule. City of Chicago v. StubHub, Inc., 2011 IL 111127, 4 62
(citing 7 Record of Proceedings, Sixth Illinois Constitutional Convention 1625);
Mulligan v. Dunne, 61 I1l. 2d 544, 548 (1975) (citing 7 Record of Proceedings, Sixth
Ilinois Constitutional Convention 162528, 1639—41). As such, they intended home rule
units’ power to tax to be broad. Mulligan, 61 Ill. 2d at 548 (citing 7 Record of

Proceedings, Sixth Illinois Constitutional Convention 1625-28, 1639—41). They

Plaintiffs’ attempt to divine the intent of the entire Cook County Board of Commissioners
from the comments of only three members is without merit. See People v. R.L., 158 11l. 2d 432,
442 (1994) (“courts generally give statements by individual legislators in a floor debate little
weight when searching for the intent of the entire legislative body.”), see also Morel v. Coronet
Insurance Co., 117 IlI. 2d 18, 24 (1987) (holding that “’legislative intent’ speaks to the will of
the legislature as a collective body, rather than the will of individual legislators.”). This is
especially true where Plaintiffs are ascribing an unconstitutional purpose to an entire legislative
enactment and not merely turning to legislative history to interpret a vague or incomplete
ordinance.

Plaintiffs also extract a line from the preamble of the enacting ordinance, which states
that “the presence...of firearms in the County...detracts from the public health, safety, and
welfare” and interpret its purpose to suppress Second Amendment rights. SeePlaintiffs’ Br. at 3-
4; R. C291-293. Plaintiffs’ assertion that the County Board was intentionally infringing upon
Cook County residents’ Second Amendment rights based upon such one line in the enacting
ordinance is simply a stretch. The mention of the cost borne by Cook County citizens due to gun
violence cannot be sufficient evidence of an unconstitutional intent.
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fashioned the Illinois Constitution accordingly. See StubHub, 2011 IL 111127, 9 62 (“For
this reason, the committee chose to specifically list the revenue . . . powers in section 6(a)
and also to make it difficult for the legislature to deny these powers.”).

Thus, the General Assembly can only limit home rule units’ taxing power “if it is
approved by a three-fifths majority of both houses (Ill. Const. 1970, art. VII, sec. 6(g))
and specifically expresses a restrictive purpose.” City of Rockford v. Gill, 75 Il1. 2d 334,
341(1979) (citing Stryker v. Village of Oak Park, 62 111.2d 523, 528 (1976)); Mulligan, 61
111.2d at 550; Rozner, 55 111.2d at 435.) Conversely, article VII, section 6(h) of the Illinois
Constitution allows that “[t]he General Assembly may provide specifically by law for the
exclusive exercise by the State of any power or function of a home rule unit other than a
taxing power . ...” Ill. Const. 1970, art. VII, § 6(h) (emphasis added). Thus, Illinois law
treats home rule units’ power to regulate and power to tax as distinct.

Try as they might, Plaintiffs cannot escape the Illinois Constitution’s broad grant
of home rule authority by calling the Taxes a “regulation” instead of a tax. As discussed
above, every tax can be construed as regulatory in some way. See Sebelius, 567 U.S. at
567. However, that does not take an enactment out of the realm of a tax and into that of a
regulation. See, e.g., City of Evanston v. County of Cook, 53 Ill. 2d 312, 317-18 (1972)
(interpreting Ill. Const. 1970, art. VII, § 6(c), concluding that tax measures were
distinguishable from regulatory measures and that while Section 6(c) applied to
conflicting regulatory measures between a municipality and a home rule county, it did not
apply to tax measures); County of Cook v. Village of Rosemont, 303 I1l. App. 3d 403,

408-09 (1% Dist. 1999) (same).

26

APP000102

SUBMITTED - 11022896 - Sandra Estrada - 11/4/2020 1:49 PM



126014

The language of the Firearm and Ammunition Tax Ordinance is clear and
unambiguous in that it is a tax measure that clearly articulates the imposition of a tax and
the amount of taxation.’

In any event, Plaintiffs fail to explain how even a “regulation” might be
preempted by the FOID Act or the FCCA. In order for the preemption language in those
two statutes to preclude the Taxes, the Taxes would have to be “inconsistent” with those
statutes. The Taxes are not inconsistent with those statutes.

B. The FOID and the FCCA Do Not Preempt Tax Ordinances.

Neither the FOID Act nor FCCA preempt tax ordinances — and do not even
preempt regulatory ordinances, so long as those ordinances are not inconsistent with their
provisions.

Section 13.1(a) of the FOID Act actually reinforces the notion that municipalities
can enact regulatory ordinances which are more stringent than the provisions of the
FOID Act:

Except as otherwise provided in the Firearm Concealed Carry Act [430

ILCS 66/1 et seq.] and subsections (b) and (c) of this Section, the

provisions of any ordinance enacted by any municipality which requires

registration or imposes greater restrictions or limitations on the

acquisition, possession and transfer of firearms than are imposed by this
Act, are not invalidated or affected by this Act.

430 ILCS 65/13.1(a) (emphasis added).

Section 13.1(b) goes on to expressly preempt regulations that are inconsistent

with the FOID Act:

9 Any collateral motives or effects of the ordinance are irrelevant. See Illinois
Gasoline Dealers Ass’n, 141 I11. App. 3d at 979 (holding that plain language of ordinance
taxing the purchase of leaded gasoline indicated that the ordinance was a tax, and that
collateral motives behind or resultant effects of the ordinance, such as the
discouragement of the purchase of leaded gasoline or to affect air quality control
standards, were beyond the scope of judicial inquiry.)
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Notwithstanding subsection (a) of this Section, the regulation, licensing,
possession, and registration of handguns and ammunition for a handgun,
and the transportation of any firearm and ammunition by a holder of a
valid Firearm Owner's Identification Card issued by the Department of
State Police under this Act are exclusive powers and functions of this
State. Any ordinance or regulation, or portion of that ordinance or
regulation, enacted on or before the effective date of this amendatory Act
of the 98th General Assembly that purports to impose regulations or
restrictions on a holder of a valid Firearm Owner's Identification Card
issued by the Department of State Police under this Act in @ manner that
is inconsistent with this Act, on the effective date of this amendatory Act
of the 98th General Assembly, shall be invalid in its application to a
holder of a valid Firearm Owner's Identification Card issued by the
Department of State Police under this Act.

430 ILCS 65/13.1(b) (emphasis added).

Underscoring that the preemption language applies only to regulations and not at
all to taxes is Section 13.1(e): “This Section is a denial and limitation of home rule
powers and functions under subsection (h) of Section 6 of Article VII of the Illinois
Constitution.” 430 ILCS 65/13.1(e) (emphasis added.) Again, subsection (h) explicitly
does not apply to the taxing power. Ill. Const. 1970, art. VII, § 6(h) (“The General
Assembly may provide specifically by law for the exclusive exercise by the State of any
power or function of a home rule unit other than a taxing power . . . .”) (emphasis
added).

Similarly, Section 90 of the FCCA states:

The regulation, licensing, possession, registration, and transportation of

handguns and ammunition for handguns by licensees are exclusive powers

and functions of the State. Any ordinance or regulation, or portion thereof,

enacted on or before the effective date of this Act that purports to impose

regulations or restrictions on licensees or handguns and ammunition for
handguns in a manner inconsistent with this Act shall be invalid in its
application to licensees under this Act on the effective date of this Act.

This Section is a denial and limitation of home rule powers and functions

under subsection (h) of Section 6 of Article VII of the Illinois
Constitution.
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430 ILCS 66/90 (emphasis added).
Thus, the preemption language that the FCCA, like the FOID Act, refers to explicitly
does not apply to the taxing power.

Beyond the Acts’ specific reference to section 6(h), the precise language of both
Acts reflects that the Illinois General Assembly intended to preempt the regulatory
powers of home rule entities, not their taxation powers. The FOID Act and the FCCA
specifically preempt “regulations or restrictions on licensees or handguns and
ammunition for handguns” inconsistent with these acts. See 430 ILCS 65/1.1 (2019); 430
ILCS 66/5 (2019). As the circuit court noted, “[t]axes are conspicuously absent from the
measures preempted.” (R. C1124.)

Plaintiffs’ assertion that the terms “regulation” and “restriction” in the Acts could
apply to the Taxes strains credulity as well as the plain language of the statutes
themselves. See Alvarez v. Pappas, 229 Ill. 2d 217, 228 (2008) (where statutory
language is clear and unambiguous, the statute must be given effect as written). While
dictionary definitions are hardly needed here, they further support the notion that a “tax”
is different from a “regulation” or “restriction.” Merriam-Webster defines a “regulation”
as “an official rule or law that says how something should be done.” Merriam—Webster
Dictionary, http://www.merriam-webster.com/dictionary/regulation (last visited May 31,
2019). Similarly, “restriction” is defined as “a law or rule that limits or controls
something.” Merriam—Webster Dictionary, http://www.merriam-
webster.com/dictionary/restriction (last visited May 31, 2019). In marked contrast,

“taxation” is defined as “the action of taxing; especially: the imposition of taxes” and
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2

“revenue obtained from taxes.” Merriam—Webster Dictionary, http://www.merriam-
webster.com/dictionary/regulation (last visited May 31, 2019).

Thus, the plain language of both section 13.1(e) of the FOID Act and section 90
of the FCCA must be read not to preempt taxes on firearms or ammunition.'® As such,

Cook County’s Firearm and Ammunition Tax is not precluded by either state statute, and

the circuit court’s decision should stand.

10 However, even if it was necessary to look to the legislative history, as the circuit
court noted, the legislative history of the FCCA further suggests that the General
Assembly did not intent to preempt taxation. (R. C1124.)

30

APP000106

SUBMITTED - 11022896 - Sandra Estrada - 11/4/2020 1:49 PM



126014

CONCLUSION
For the foregoing reasons, the County respectfully requests that this Honorable
Court: (1) affirm the decision of the circuit to grant in part the Defendants’ Motion to
Dismiss; and (2) affirm the decision of the circuit court denying the Plaintiffs’ Motion for
Summary Judgment and granting the Defendants’ Cross Motion for Summary Judgment.
Dated: June 14, 2019
KIMBERLY M. FOXX
State’s Attorney of Cook County
By:  /s/ Cristin Duffy
Cristin Duffy
Assistant State’s Attorney

500 Richard J. Daley Center
Chicago, Illinois 60602

Cathy McNeil Stein
Assistant State’s Attorney
Chief, Civil Actions Bureau

Cristin Duffy

Paul A. Castiglione
Savannah Berger*
Assistant State’s Attorneys
Of counsel

* Ms. Berger is a law student at the Northwestern University School of Law, Class of 2021.
Ms. Berger assisted with the writing and the preparation of this brief
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CERTIFICATE OF COMPLIANCE

I certify that this brief conforms to the requirements of Rule 341(a) and (b). The length
of this brief, excluding the pages containing the Rule 341(d) cover, the Rule 341(h)(1) statement
of points and authorities, the Rule 341(c) certificate of compliance, the certificate of service, and

those matters to be appended to the brief under Rule 342(a) is attached.

/s/ Cristin Duffy
Cristin Duffy
Assistant State’s Attorney

32

APP000108

SUBMITTED - 11022896 - Sandra Estrada - 11/4/2020 1:49 PM



126014

APPENDIX

APP000109

SUBMITTED - 11022896 - Sandra Estrada - 11/4/2020 1:49 PM



126014

TABLE OF CONTENTS TO THE APPENDIX

ML Const. Art. I, §22 (1970) c.eeouieiieieiieeteeeeee ettt Al
II1. Const. 1970, art. VIL, § 6() ..c.veveriirtiriiniieieiieteteeesese ettt Al
I11. Const. 1970, art. VIL, § 6(8) ..cccueeiiiiieeiiieeiee ettt et eeav e e e eaae e enaeesneeens A3
I11. Const. 1970, art. VIL, § O(H) .....oiiiiiiiieieeee ettt et A5
IIL Const. 1970, art. IX, § 2 .eeeeieieieiet ettt sttt A7
[11iN0is RUlE OF EVIAENCE 20D(I0) ..vvvvrrverieeeeeeeieeieieeeeeeeeeeeeaeeeseeseseeeseeeeseeeseeseesessesesssessssssssssessssassssssrereres A8
430 ILCS 66/90 (2019) ..ttt sttt Al0
Cook County Ordinances, §§74-665 through 74-676..........cccoveeeiiieeiiieciieeieeee e All
U.S. Const. amend. IL.........ccooiiiiiiiiiiiiee ettt Al6
U.S. Const. amend. XTIV, §1 ....oor et e e e e Al6

APP000110

SUBMITTED - 11022896 - Sandra Estrada - 11/4/2020 1:49 PM



126014

Ill. Const. Art. 1, 822 (1970), Right to Arms

Subject only to the police power, the right of the individual citizen to keep and bear arms shall
not be infringed.

Ill. Const. 1970, art. V11, 8 6(a), Section 6. Powers of Home Rule Units

(a) A County which has a chief executive officer elected by the electors of the county and any
municipality which has a population of more than 25,000 are home rule units. Other
municipalities may elect by referendum to become home rule units. Except as limited by this
Section, a home rule unit may exercise any power and perform any function pertaining to its
government and affairs including, but not limited to, the power to regulate for the protection of
the public health, safety, morals and welfare; to license; to tax; and to incur debt.

(b) A home rule unit by referendum may elect not to be a home rule unit.

(c) If a home rule county ordinance conflicts with an ordinance of a municipality, the municipal
ordinance shall prevail within its jurisdiction.

(d) A home rule unit does not have the power (1) to incur debt payable from ad valorem property
tax receipts maturing more than 40 years from the time it is incurred or (2) to define and provide
for the punishment of a felony.

(e) A home rule unit shall have only the power that the General Assembly may provide by law
(1) to punish by imprisonment for more than six months or (2) to license for revenue or impose
taxes upon or measured by income or earnings or upon occupations.

(F) A home rule unit shall have the power subject to approval by referendum to adopt, alter or
repeal a form of government provided by law, except that the form of government of Cook
County shall be subject to the provisions of Section 3 of this Article. A home rule municipality
shall have the power to provide for its officers, their manner of selection and terms of office only
as approved by referendum or as otherwise authorized by law. A home rule county shall have the
power to provide for its officers, their manner of selection and terms of office in the manner set
forth in Section 4 of this Article.

(9) The General Assembly by a law approved by the vote of three-fifths of the members elected
to each house may deny or limit the power to tax and any other power or function of a home rule
unit not exercised or performed by the State other than a power or function specified in
subsection (1) of this section.
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(h) The General Assembly may provide specifically by law for the exclusive exercise by the
State of any power or function of a home rule unit other than a taxing power or a power or
function specified in subsection (1) of this Section.

(i) Home rule units may exercise and perform concurrently with the State any power or function
of a home rule unit to the extent that the General Assembly by law does not specifically limit the
concurrent exercise or specifically declare the State’s exercise to be exclusive.

(J) The General Assembly may limit by law the amount of debt which home rule counties may
incur and may limit by law approved by three-fifths of the members elected to each house the
amount of debt, other than debt payable from ad valorem property tax receipts, which home rule
municipalities may incur.

(k) The General Assembly may limit by law the amount and require referendum approval of debt
to be incurred by home rule municipalities, payable from ad valorem property tax receipts, only
in excess of the following percentages of the assessed value of its taxable property: (1) if its
population is 500,000 or more, an aggregate of three percent; (2) if its population is more than
25,000 and less than 500,000, an aggregate of one percent; and (3) if its population is 25,000 or
less, an aggregate of one-half percent. Indebtedness which is outstanding on the effective date of
this Constitution or which is thereafter approved by referendum or assumed from another unit of
local government shall not be included in the foregoing percentage amounts.

(I) The General Assembly may not deny or limit the power of home rule units (1) to make local
improvements by special assessment and to exercise this power jointly with other counties and
municipalities, and other classes of units of local government having that power on the effective
date of this Constitution unless that power is subsequently denied by law to any such other units
of local government or (2) to levy or impose additional taxes upon areas within their boundaries
in the manner provided by law for the provision of special services to those areas and for the
payment of debt incurred in order to provide those special services.

(m) Powers and functions of home rule units shall be construed liberally.
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lll. Const. 1970, art. V11, § 6(g), Section 6. Powers of Home Rule Units

(a) A County which has a chief executive officer elected by the electors of the county and any
municipality which has a population of more than 25,000 are home rule units. Other
municipalities may elect by referendum to become home rule units. Except as limited by this
Section, a home rule unit may exercise any power and perform any function pertaining to its
government and affairs including, but not limited to, the power to regulate for the protection of
the public health, safety, morals and welfare; to license; to tax; and to incur debt.

(b) A home rule unit by referendum may elect not to be a home rule unit.

(c) If a home rule county ordinance conflicts with an ordinance of a municipality, the municipal
ordinance shall prevail within its jurisdiction.

(d) A home rule unit does not have the power (1) to incur debt payable from ad valorem property
tax receipts maturing more than 40 years from the time it is incurred or (2) to define and provide
for the punishment of a felony.

(e) A home rule unit shall have only the power that the General Assembly may provide by law
(1) to punish by imprisonment for more than six months or (2) to license for revenue or impose
taxes upon or measured by income or earnings or upon occupations.

(F) A home rule unit shall have the power subject to approval by referendum to adopt, alter or
repeal a form of government provided by law, except that the form of government of Cook
County shall be subject to the provisions of Section 3 of this Article. A home rule municipality
shall have the power to provide for its officers, their manner of selection and terms of office only
as approved by referendum or as otherwise authorized by law. A home rule county shall have the
power to provide for its officers, their manner of selection and terms of office in the manner set
forth in Section 4 of this Article.

(9) The General Assembly by a law approved by the vote of three-fifths of the members elected
to each house may deny or limit the power to tax and any other power or function of a home rule
unit not exercised or performed by the State other than a power or function specified in
subsection (1) of this section.

(h) The General Assembly may provide specifically by law for the exclusive exercise by the
State of any power or function of a home rule unit other than a taxing power or a power or
function specified in subsection (1) of this Section.

(i) Home rule units may exercise and perform concurrently with the State any power or function
of a home rule unit to the extent that the General Assembly by law does not specifically limit the
concurrent exercise or specifically declare the State’s exercise to be exclusive.
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(J) The General Assembly may limit by law the amount of debt which home rule counties may
incur and may limit by law approved by three-fifths of the members elected to each house the
amount of debt, other than debt payable from ad valorem property tax receipts, which home rule
municipalities may incur.

(k) The General Assembly may limit by law the amount and require referendum approval of debt
to be incurred by home rule municipalities, payable from ad valorem property tax receipts, only
in excess of the following percentages of the assessed value of its taxable property: (1) if its
population is 500,000 or more, an aggregate of three percent; (2) if its population is more than
25,000 and less than 500,000, an aggregate of one percent; and (3) if its population is 25,000 or
less, an aggregate of one-half percent. Indebtedness which is outstanding on the effective date of
this Constitution or which is thereafter approved by referendum or assumed from another unit of
local government shall not be included in the foregoing percentage amounts.

(I) The General Assembly may not deny or limit the power of home rule units (1) to make local
improvements by special assessment and to exercise this power jointly with other counties and
municipalities, and other classes of units of local government having that power on the effective
date of this Constitution unless that power is subsequently denied by law to any such other units
of local government or (2) to levy or impose additional taxes upon areas within their boundaries
in the manner provided by law for the provision of special services to those areas and for the
payment of debt incurred in order to provide those special services.

(m) Powers and functions of home rule units shall be construed liberally.
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Ill. Const. 1970, art. V11, 8 6(h), Section 6. Powers of Home Rule Units

(a) A County which has a chief executive officer elected by the electors of the county and any
municipality which has a population of more than 25,000 are home rule units. Other
municipalities may elect by referendum to become home rule units. Except as limited by this
Section, a home rule unit may exercise any power and perform any function pertaining to its
government and affairs including, but not limited to, the power to regulate for the protection of
the public health, safety, morals and welfare; to license; to tax; and to incur debt.

(b) A home rule unit by referendum may elect not to be a home rule unit.

(c) If a home rule county ordinance conflicts with an ordinance of a municipality, the municipal
ordinance shall prevail within its jurisdiction.

(d) A home rule unit does not have the power (1) to incur debt payable from ad valorem property
tax receipts maturing more than 40 years from the time it is incurred or (2) to define and provide
for the punishment of a felony.

(e) A home rule unit shall have only the power that the General Assembly may provide by law
(1) to punish by imprisonment for more than six months or (2) to license for revenue or impose
taxes upon or measured by income or earnings or upon occupations.

(F) A home rule unit shall have the power subject to approval by referendum to adopt, alter or
repeal a form of government provided by law, except that the form of government of Cook
County shall be subject to the provisions of Section 3 of this Article. A home rule municipality
shall have the power to provide for its officers, their manner of selection and terms of office only
as approved by referendum or as otherwise authorized by law. A home rule county shall have the
power to provide for its officers, their manner of selection and terms of office in the manner set
forth in Section 4 of this Article.

(9) The General Assembly by a law approved by the vote of three-fifths of the members elected
to each house may deny or limit the power to tax and any other power or function of a home rule
unit not exercised or performed by the State other than a power or function specified in
subsection (1) of this section.

(h) The General Assembly may provide specifically by law for the exclusive exercise by the
State of any power or function of a home rule unit other than a taxing power or a power or
function specified in subsection (1) of this Section.

(i) Home rule units may exercise and perform concurrently with the State any power or function
of a home rule unit to the extent that the General Assembly by law does not specifically limit the
concurrent exercise or specifically declare the State’s exercise to be exclusive.
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(J) The General Assembly may limit by law the amount of debt which home rule counties may
incur and may limit by law approved by three-fifths of the members elected to each house the
amount of debt, other than debt payable from ad valorem property tax receipts, which home rule
municipalities may incur.

(k) The General Assembly may limit by law the amount and require referendum approval of debt
to be incurred by home rule municipalities, payable from ad valorem property tax receipts, only
in excess of the following percentages of the assessed value of its taxable property: (1) if its
population is 500,000 or more, an aggregate of three percent; (2) if its population is more than
25,000 and less than 500,000, an aggregate of one percent; and (3) if its population is 25,000 or
less, an aggregate of one-half percent. Indebtedness which is outstanding on the effective date of
this Constitution or which is thereafter approved by referendum or assumed from another unit of
local government shall not be included in the foregoing percentage amounts.

(I) The General Assembly may not deny or limit the power of home rule units (1) to make local
improvements by special assessment and to exercise this power jointly with other counties and
municipalities, and other classes of units of local government having that power on the effective
date of this Constitution unless that power is subsequently denied by law to any such other units
of local government or (2) to levy or impose additional taxes upon areas within their boundaries
in the manner provided by law for the provision of special services to those areas and for the
payment of debt incurred in order to provide those special services.

(m) Powers and functions of home rule units shall be construed liberally.
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Ill. Const. Art. 1X, 82 (1970), Powers of Home Rule Units

(a) A County which has a chief executive officer elected by the electors of the county and any
municipality which has a population of more than 25,000 are home rule units. Other
municipalities may elect by referendum to become home rule units. Except as limited by this
Section, a home rule unit may exercise any power and perform any function pertaining to its
government and affairs including, but not limited to, the power to regulate for the protection of
the public health, safety, morals and welfare; to license; to tax; and to incur debt.

(b) A home rule unit by referendum may elect not to be a home rule unit.

(c) If a home rule county ordinance conflicts with an ordinance of a municipality, the municipal
ordinance shall prevail within its jurisdiction.

(d) A home rule unit does not have the power (1) to incur debt payable from ad valorem property
tax receipts maturing more than 40 years from the time it is incurred or (2) to define and provide
for the punishment of a felony.

(e) A home rule unit shall have only the power that the General Assembly may provide by law
(1) to punish by imprisonment for more than six months or (2) to license for revenue or impose
taxes upon or measured by income or earnings or upon occupations.

(F) A home rule unit shall have the power subject to approval by referendum to adopt, alter or
repeal a form of government provided by law, except that the form of government of Cook
County shall be subject to the provisions of Section 3 of this Article. A home rule municipality
shall have the power to provide for its officers, their manner of selection and terms of office only
as approved by referendum or as otherwise authorized by law. A home rule county shall have the
power to provide for its officers, their manner of selection and terms of office in the manner set
forth in Section 4 of this Article.

(9) The General Assembly by a law approved by the vote of three-fifths of the members elected
to each house may deny or limit the power to tax and any other power or function of a home rule
unit not exercised or performed by the State other than a power or function specified in
subsection (1) of this section.

(h) The General Assembly may provide specifically by law for the exclusive exercise by the
State of any power or function of a home rule unit other than a taxing power or a power or
function specified in subsection (1) of this Section.

(i) Home rule units may exercise and perform concurrently with the State any power or function
of a home rule unit to the extent that the General Assembly by law does not specifically limit the
concurrent exercise or specifically declare the State’s exercise to be exclusive.
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(J) The General Assembly may limit by law the amount of debt which home rule counties may
incur and may limit by law approved by three-fifths of the members elected to each house the
amount of debt, other than debt payable from ad valorem property tax receipts, which home rule
municipalities may incur.

(k) The General Assembly may limit by law the amount and require referendum approval of debt
to be incurred by home rule municipalities, payable from ad valorem property tax receipts, only
in excess of the following percentages of the assessed value of its taxable property: (1) if its
population is 500,000 or more, an aggregate of three percent; (2) if its population is more than
25,000 and less than 500,000, an aggregate of one percent; and (3) if its population is 25,000 or
less, an aggregate of one-half percent. Indebtedness which is outstanding on the effective date of
this Constitution or which is thereafter approved by referendum or assumed from another unit of
local government shall not be included in the foregoing percentage amounts.

(I) The General Assembly may not deny or limit the power of home rule units (1) to make local
improvements by special assessment and to exercise this power jointly with other counties and
municipalities, and other classes of units of local government having that power on the effective
date of this Constitution unless that power is subsequently denied by law to any such other units
of local government or (2) to levy or impose additional taxes upon areas within their boundaries
in the manner provided by law for the provision of special services to those areas and for the
payment of debt incurred in order to provide those special services.

(m) Powers and functions of home rule units shall be construed liberally.
Illinois Rule of Evidence 201(b), Judicial Notice of Adjudicative Facts
(a) Scope of Rule. This rule governs only judicial notice of adjudicative facts.

(b) Kinds of Facts. A judicially noticed fact must be one not subject to reasonable dispute in
that it is either (1) generally known within the territorial jurisdiction of the trial court or (2)
capable of accurate and ready determination by resort to sources whose accuracy cannot
reasonably be questioned.

430 ILCS 65/13.1(e) (2019) Preemption(a) Except as otherwise provided in the Firearm
Concealed Carry Act [430 ILCS 66/1 et seq.] and subsections (b) and (c) of this Section, the
provisions of any ordinance enacted by any municipality which requires registration or imposes
greater restrictions or limitations on the acquisition, possession and transfer of firearms than are
imposed by this Act, are not invalidated or affected by this Act.
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(b) Notwithstanding subsection (a) of this Section, the regulation, licensing, possession, and
registration of handguns and ammunition for a handgun, and the transportation of any firearm
and ammunition by a holder of a valid Firearm Owner’s Identification Card issued by the
Department of State Police under this Act are exclusive powers and functions of this State. Any

ordinance or regulation, or portion of that ordinance or regulation, enacted on or before the
effective date of this amendatory Act of the 98th General Assembly [P.A. 98-63] that purports to
impose regulations or restrictions on a holder of a valid Firearm Owner’s Identification Card
issued by the Department of State Police under this Act in a manner that is inconsistent with this
Act, on the effective date of this amendatory Act of the 98th General Assembly, shall be invalid
in its application to a holder of a valid Firearm Owner’s Identification Card issued by the
Department of State Police under this Act.

(c) Notwithstanding subsection (a) of this Section, the regulation of the possession or ownership
of assault weapons are exclusive powers and functions of this State. Any ordinance or regulation,
or portion of that ordinance or regulation, that purports to regulate the possession or ownership
of assault weapons in a manner that is inconsistent with this Act, shall be invalid unless the
ordinance or regulation is enacted on, before, or within 10 days after the effective date of this
amendatory Act of the 98th General Assembly. Any ordinance or regulation described in this
subsection (c¢) enacted more than 10 days after the effective date of this amendatory Act of the
98th General Assembly is invalid. An ordinance enacted on, before, or within 10 days after the
effective date of this amendatory Act of the 98th General Assembly may be amended. The
enactment or amendment of ordinances under this subsection (¢) are subject to the submission
requirements of Section 13.3 [430 ILCS 65/13.3]. For the purposes of this subsection, “assault

weapons” means firearms designated by either make or model or by a test or list of cosmetic
features that cumulatively would place the firearm into a definition of “assault weapon” under
the ordinance.

(d) For the purposes of this Section, “handgun” has the meaning ascribed to it in Section 5 of the
Firearm Concealed Carry Act [430 ILCS 66/5].

(e) This Section is a denial and limitation of home rule powers and functions under subsection
(h) of Section 6 of Article VIl of the lllinois Constitution [lll. Const. Art. VII, § 6].
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430 ILCS 66/90 (2019), Preemption

The regulation, licensing, possession, registration, and transportation of handguns and
ammunition for handguns by licensees are exclusive powers and functions of the State. Any
ordinance or regulation, or portion thereof, enacted on or before the effective date of this Act that
purports to impose regulations or restrictions on licensees or handguns and ammunition for
handguns in a manner inconsistent with this Act shall be invalid in its application to licensees
under this Act on the effective date of this Act. This Section is a denial and limitation of home
rule powers and functions under subsection (h) of Section 6 of Article VII of the lllinois
Constitution [lll. Const., Art. VII, § 6].
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Cook County Code of Ordinances, §§ 74-665 — 74-676,

ARTICLE XX. - FIREARM AND FIREARM AMMUNITION TAX

e Sec. 74-665. - Short title.

This Article shall be known and may be cited as the "Cook County Firearm and Firearm
Ammunition Tax Ordinance."

(Ord. No. 15-6469, 11-18-2015.)

e Sec. 74-666. - Definitions.

The following words, terms, and phrases, when used in this Article, shall have the
meanings ascribed to them in this Section, except where the context clearly indicates a
different meaning:

Firearm shall have the same meaning as set forth in the Illinois Firearm Owners
Identification Act, 430 ILCS 65/1.1, or any successor statute.

Firearm ammunition shall have the same meaning as set forth m the Illinois Firearm
Owners Identification Card Act, 430 ILCS 65/1.1, or any successor statute.

Centerfire ammunition means firearm ammunition that is characterized by a primer in the
center of the base of the cartridge.

Department means the Department of Revenue in the Bureau of Finance of Cook County.
Director means the Director of the Department of Revenue.

Person means any means any individual, corporation, limited liability corporation,
organization, government, governmental subdivision or agency, business trust, estate, trust,
partnership, association and any other legal entity.

Purchaser means any person who purchases a firearm or firearm ammunition in a retail
purchase in the county.

Retail dealer means any person who engages in the business of selling firearms or firearm
ammunition on a retail level in the county or to a person in the county.

Retail purchase means any transaction in which a person in the county acquires ownership
by tendering consideration on a retail level.

All
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Rimfire ammunition means firearm ammunition that is characterized by a primer that
completely encircles the rim of the cartridge.

Sheriff means the Sheriff's Office of Cook County, Illinois.

(Ord. No. 15-6469, 11-18-2015.)

e Sec. 74-667. - Registration.

Any retail dealer as defined in this article shall register with the Department in the form and
manner as prescribed by the Department. Policies, rules and procedures for the registration
process and forms shall be prescribed by the Department. (Ord. No. 15-6469, 11-18-2015.)

e Sec. 74-668. - Tax imposed, rates.

(a) Firearm Tax Rate. A tax is hereby imposed on the retail purchase of a firearm as defined
in this Article in the amount of $25.00 for each firearm purchases.
(b) Firearm Ammunition Tax Rate. Effective June 1, 2016, a tax is hereby imposed on the
retail purchase of firearm ammunition as defined in this article at the following rates:
(1) Centerfire ammunition shall be taxed at a rate of $0.05 per cartridge.
(2) Rimfire ammunition shall be taxed at a rate of $0.01 per cartridge.

(c)Tax Included in Sales Price. It shall be deemed a violation of this Article for a retail dealer
to fail to include the tax imposed in this Article in the sale price of firearms and/or firearm
ammunition to otherwise absorb such tax. The tax levied in this article shall be imposed is in
addition to all other taxes imposed by the County of Cook, the State of Illinois, or any
municipal corporation or political subdivision of any of the foregoing.

(Ord. No. 15-6469, 11-18-2015.)
e Sec. 74-669. - Tax-exempt purchases and refunds.

(a) Notwithstanding any other provision of this article, in accordance with rules that shall be
promulgated by the department in regards to tax exempt purchases, retail dealers shall not collect the
firecarm and/or firearm ammunition tax when the firearm and/or firearm ammunition is being sold to the
following:

(1) An office, division, or agency of the United States, the State of Illinois, or any

municipal corporation or political subdivision, including the Armed Forces of the
United States or National Guard.

Al2
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(2) A bona fide veterans organization which receive firearms and/or firearm
ammunition directly from the Armed Forces of the United States and uses said
firearms and/or firearm ammunition strictly and solely for ceremonial purposes with
blank ammunition.

(3) Any active sworn law enforcement officer purchasing a firearm and/or firearm
ammunition for official or training related purposes presenting an official law
enforcement identification card at the time of purchase.

(b) In accordance with rules to be promulgated by the department, an active member of
the Armed Forces of the United States, National Guard or deputized law enforcement
officer may apply for a refund from the department for the tax paid on a firearm and/or
firearm ammunition that was purchased for official use or training related purposes.

(c) Notwithstanding any other provision in this Article, in accordance with rules that shall be
promulgated by the department in regards to tax-exempt purchases, retail dealers shall not
collect firearm ammunition tax on blank ammunition.

(Ord. No. 15-6469, 11-18-2015.)

(a) Tax Collection. Any retail dealer shall collect the taxes imposed by this Article
from any purchaser to whom the sale of said firearms and/or firearm ammunition is made
within the County of Cook and shall remit to the Department the tax levied by this Article.

(b) Tax Remittance. It shall be the duty of every retail dealer to remit the tax due on
the sales of firearms and/or firearm ammunition purchased in Cook County, on forms
prescribed by the Department, on or before the 20th day of the month following the month in
which the firearm and/or firearm ammunition sale occurred on a form and in the manner
required by the department.

(c) If for any reason a retailer dealer fails to collect the tax imposed by this article
from the purchaser, the purchaser shall file a return and pay the tax directly to the department,
on or before the date required by Subsection (b) of this Section.

(Ord. No. 15-6469, 11-18-2015.)

Al3
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e Sec. 74-671. - Violations and penalties.

(a) It shall be a violation of this Article for any retail dealer to sell firearms and/or
firearm ammunition without collecting and remitting the tax imposed in this
Article.

(b) It shall be a violation of this Article for any retail dealer fail to keep books and
records as required in this Article.

(c) It shall be a violation of this Article for any purchaser to fail to remit the tax
imposed in this Article when not collected by the retail dealer.

(d) Any person determined to have violated this Article, shall be subject to a fine
in the amount of $1,000.00 for the first offense, and a fine of $2,000.00 for the
second and each subsequent offense. Separate and distinct offense shall be
regarded as committed each day upon which said person shall continue any
such violation, or permit any such violation to exist after notification thereof. It
shall be deemed a violation of this Article for any person to knowingly furnish
false or inaccurate information to the Department.

(Ord. No. 15-6469, 11-18-2015.)

e Sec. 74-672. - Required books and records.

Every person who is subject to this tax shall keep and maintain accurate and complete
documents, books, and records of each transaction or activity subject to or exempted by this
Ordinance, from start to complete, including all original source documents. All such books and
records shall be kept as provided in_Chapter 34, Article III, of the Uniform Penalties, Interest,
and Procedures Ordinance, and shall, at all reasonable times during normal business hours, be
open to inspection, audit, or copying by the department and its agents. (Ord. No. 15-6469, 11-
18-2015.)

e Sec. 74-673. - Inspection; audits.

Books and records kept in compliance with this Article shall be made available to the
Department upon request for inspection, audit and/or copying during regular business hours.
Representatives of the Department shall be permitted to inspect or audit firearm and/or firearm
ammunition inventory in or upon any premises. It shall be unlawful for any person to prevent,
or hinder a duly authorized Department representative from performing the enforcement duties
provided in this Article. (Ord. No. 15-6469, 11-18-2015.)

Al4
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e Sec. 74-674. - Application of uniform penalties, interest, and procedures ordinance.
Whenever not inconsistent with the provisions of this Article, or whenever this Article is silent,
the provisions of the Uniform Penalties, Interest, and Procedures Ordinance, Chapter 34,

Article 11, of the Cook County Code of Ordinances, shall apply to and supplement this Article.
(Ord. No. 15-6469, 11-18-2015.)

e Sec. 74-675. - Rulemaking; policies, procedures, rules, forms.

The department may promulgate policies, procedures, rules, definitions and forms to carry out
the duties imposed by this Article as well as pertaining to the administration and enforcement
of this Article. (Ord. No. 15-6469, 11-18-2015.)

e Sec. 74-676. - Enforcement, department and sheriff.

The department is authorized to enforce this Article, and the Sheriff is authorized to assist the
department in said enforcement. (Ord. No. 15-6469, 11-18-2015.)

e Sec. 74-677. - Dedication of funds.

The revenue generated as the result of the collection and remittance of the tax on firearm
ammunition set forth herein shall be directed to the Public Safety Fund to fund operations
related to public safety. (Ord. No. 15-6469, 11-18-2015.)

e Secs. 74-678—74-799. - Reserved.

Al5
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U.S. Const. amend. 11

A well regulated Militia, being necessary to the security of a free State, the right of the people to
keep and bear Arms, shall not be infringed.

U.S. Const. amend. X1V, 81

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein they reside. No State shall make or enforce
any law which shall abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.
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ARGUMENT

Article 1, Section 22 of the [llinois Constitution protects “the right of the
individual citizen to keep and bear arms” and provides that this right shall be “[s]ubject
only to the police power,” As Cook County concedes in its brief before this Court,
“Illinois law treats home rule units’ power to regulate and power to tax as distinct,” Br. of
Defendants-Appellees 26 (June 14, 2019) (“Appellees’ Br.”). Accordingly. while the
government pursuant to the police power may regulate the right to keep and bear arms,
within constitutional limits, under Article 1, Section 22 it may nof tax it—for that
provision does not make the right subject to the faxing power. Cook County does not
contest this point in its brief, effectively conceding it.

The Firearm and Ammunition Taxes challenged here can thus be squared with the
[linois Constitution only if they are understood as regulations of the right to acquire
firearms and the ammunition needed to operate them—an exercise of the police power
costumed as a tax, But Defendants explicitly disavow any such understanding of the
challenged provisions. Recognizing that any attempt by the County to regulate the
purchase of firearms and ammunition would be preempied by both the Firearm
Concealed Carry Act and the FOID Card Act, which reserve regulation of this subject to
the “exclusive powers and functions of the State,” 430 ILCS 66/90; see also id. 65/13.1,
Defendants instead assert that “[t]he language of the Firearm and Ammunition Tax
Ordinance is clear and unambiguous in that it is a tax measure,” Appellees’ Br. 27. While
this may be enough to remove the challenged provisions from the preemptive scope of
these two statewide laws, it renders them flatly unconstitutional under Article 1, Section

22.
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Even if the right to keep and bear arms could be subject to taxation under the
[llinois Constitution, Cook County’s Second Amendment Tax would still be invalid. For
as explained in our opening brief, under a long line of United States and Illinois Supreme
Court case law, any tax that singles out the exercise of a constitutional right for special
taxes and fees—as the taxes challenged here do—must be subject to strict scrutiny. Cook
County’s only meaningful response to this settled jurisprudence is an attempt to dispute
the fundamental status of the right to keep and bear arms: that right, it insists, “is not
comparable to the fundamental right[s]” at issue in these cases. Appellees’ Br. 14. But the
People who ratified the Second Amendment and codified Article 1, Section 22 into this
State’s highest law have solemnly declared that “the right of the individual citizen to keep
and bear arms” is a fundamental right at least on the same plane as the right to marry, to
vote, and 1o speak and worship freely. Cook County has made no attempt to disguise its
contempt for this choice-—or its desire to suppress this fundamental right by every means
available, But it has no warrant to veto the People’s choice to enshrine this right in their
fundamental law.

Defendants® efforts 1o undermine Plaintiffs’ standing also fail. Plaintiff Marilyn
Smolenski—and other members of associational Plaintift Guns Save Life (“GSL”)—have
standing to challenge both taxes because they have either (1) paid the taxes under protest,
or (2) foregone the exercise of their constitutional right to purchase firearms and
ammunition to avoid paying the taxes. Either form of injury suffices to create a case or
controversy. Indeed, the County does not even dispute that Plaintiff Smolenski—who
paid the Ammunition Tax under protest—has standing to challenge that tax. And Maxon

Shooters Supplies and [ndoor Range (“Maxon™) also has standing because it has suffered
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significant economic injury as a direct result of the challenged taxes—losing an estimated
$51,000 in revenue in the first few years of after their enactment and incurring thousands
of dollars in compliance costs each year.

Just as the IRS could not impose a special sales tax on any publication that
criticizes the current administration—and a predominantly Protestant community could
not impose a surcharge on each Mass conducted at the local cathedral—Cook County
cannot raise revenue through a discriminatory tax that singles out the purchase of
firearms. The Second Amendment Tax must be struck down.

L All three Plaintiffs have standing to challenge the Firearm and Ammunition
Taxes.

Cook County argues that Plaintiffs lack standing to challenge the Second
Amendment Tax, but it ultimately says nothing that calls the existence of a live casc or
controversy into question.

A. Guns Save Life has standing under binding precedent. In International
Union of Operating Engineers v. Illinois Department of Employment Security, the
Supreme Court squarely “adopt[ed] the doctrine of associational standing in Illinois,”
reasoning that “associational standing serves important functions in the vindication of the
rights of members of associations and in the preservation of scarce judicial resources.”
215111, 2d 37, 50, 51 (2005). Under that doctrine, “[a]n association has standing to bring
suit on behalf of its members when: (a) its members would otherwise have standing to
sue in their own right; (b) the interests it seeks to protect are germane to the
organization’s purpose; and (c) neither the claim asserted nor the relief requested requires
the participation of individual members in the lawsuit.” /d. at 47 (quoting Hunt v.

Washington State Advert. Comm'n, 432 U.S. 333, 343 (1977)).
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As demonstrated in our Opening Brief—and as the circuit court held (R, C335)—
Guns Save Life meets each of these requirements with respect to both the Firearm Tax
and Ammunition Tax. Cook County does not meaningfully dispute this conclusion, The
County cryptically asserts that GSL’s “members, most of whom are not located in Cook
County, may avoid purchasing firearms and ammunition in Cook County.” Appellees’ Br.
8. But being forced to refrain from engaging in constitutionally protected conduct is itself
an injury-in-fact sufficient to confer standing. Meese v. Keene, 481 U.S. 465, 472-77
(1987); cf. Harris v. City of Zion, 927 F.2d 1401, 1405 (7th Cir. 1991). And even if that
were not so, this argument would do nothing to diminish the standing of the GSL
members who have already paid both taxes, including at least one who has paid the
Ammunition Tax under protest. (R. C420, C425, C434). See DeWoskin v. Loew's
Chicago Cinema, Inc., 306 [11. App. 3d 504, 513 (Ist Dist. 1999) (plaintiff who paid tax
under protest had standing to challenge its constitutionality).

Instead of meaningfully arguing that Guns Save Life lacks standing under the
associational standing test, the County’s argument proceeds as though International
Union had never been decided, and the doctrine of associational standing never adopted
by the Illinois courts. According to the County, this Court should “affirm the circuit
court’s dismissal of GSL's claims for lack of standing”—an odd locution, given that the
circuit court expressly affirmed GSL’s standing (R. C335)—because Guns Save Life
lacks a “recognizable interest that is harmed by the Taxes™ and is thus “unable to show
ditect injury.” Appellees’ Br. 8. International Union flatly repudiated this very argument.
There, too, the defendant argued that the associational plaintiff lacked standing because it

was not itself “aggrieved by the [challenged] decision.” 215 Ill. 2d at 57. The Supreme
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Court rejected that contention. explaining that *it fails to take into consideration the
derivative nature of an association’s standing.” Id.
[T]he members of Engineers’ Union were aggrieved by the [challenged
agency] decision . . . . Consequently, the standing requirement limiting
review to a party aggrieved by the agency’s decision has been met by the
members of Engineers’ Union. It follows that Engineers’ Union, as an

organization meeting the requirements of the doctrine of associational
standing, need not meet the standing requirement independently.

Id. Guns Save Life has standing under the very same principles.

The only authority cited by Cook County for its argument that Guns Save Life
must irself “‘show direct injury” are cases that predate—and were necessarily abrogated
by—the Supreme Court’s decision in International Union, For instance, the County cites
the Supreme Court’s statement in Underground Contractors Ass 'n v. City of Chicago that
““an association’s representational capacity alone is not enough to give it standing, absent
a showing that it has a recognizable interest in the dispute, peculiar to itself and capable
of being affected.” 66 I111.2d 371, 377 (1977). That statement in Underground Contractors
was the purest of dicta, since the court ultimately held the associational plaintiff’s
“complaint [wa]s insufficient to give it standing even under the Federal rule.” /id at 378.
And whatever precedential force this statement may have had at the time, it was plainly
overruled by the Supreme Court’s subsequent decision in International Union.

For the same reason, this Court’s cases cited by the County cannot change the
result. Those cases merely followed Underground Ceontractor’s dictum. See Owner-
Operator Indep. Drivers Ass’'nv. Bower, 325 I1l. App. 3d 1045, 1050 (1st Dist. 2001);
Forsberg v. Cily of Chicago, 151 111. App. 3d 354, 371 (1st Dist. 1986). Both cases
predated the decision in International Union adopting associational standing, and both

cases were plainly abrogated by that opinion.
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B. Maxon also has standing to challenge both taxes, vindicating the Second
Amendment rights of its customers. See Eisenstadt v. Baird, 405 U.S. 438, 446 (1972);
Ezell v. City of Chicago, 651 F.3d 684, 696 (7th Cir. 2011). As explained in our opening
brief. it is well settled that retailers charged by law with collecting a tax have standing to
challenge it even if they may pass the cost of the tax on to their customers. Springfield
Rare Coin Galleries, Inc. v. Johnson, 115 Ill. 2d 221, 229-30 (1986); P & S Grain, LLC
v. County of Williamson, 399 1l1. App. 3d 836, 844-46 (5th Dist. 2010). Cook County
does not even cite these cases, much less persuasively rebut them.

Maxon is additionally injured by the Ammunition Tax because it is forced to
expend thousands of dollars each year complying with the recordkeeping requirements
imposed by the tax. (R, C438-39). The County disputes this, claiming that “Maxon owns
a module program which can automatically track sales data based on the type of firearm
and ammunition,” rendering Maxon’s compliance costs “illusory.” Appellees’ Br, 4-5
n.2. Not so. As we explained in our Opening Brief, Maxon’s computerized sales tracking
program cannol be used to avoid Maxon’s compliance costs because the program tracks
the number of doxes of ammunition sold but does not (and cannot) track sales of
(ndividual rounds—and this is the information required by Defendants’ reporting
requirements. (R. C439).

Finally, because the challenged taxes place Maxon at a competitive disadvantage
compared to retailers located elsewhere, it lost an estimated $51,000 in potential revenue
in the first few years of the taxes’ operation. (R. C1055-56). That amounts to injury-in-
fact on any conceivable understanding, See Chicago Park Dist. v. City of Chicago, 127

[1l. App. 3d 215, 218-19 (1st Dist. 1984).
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63 The individual plaintiff, Marilyn Smolenski, also has standing. She has
standing to challenge the Firearm Tax because it has caused her to refrain from
purchasing a fircarm she was otherwise interested in buying. (R. C288). See Chicago
Park District, 127 111. App. 3d at 218-19 (taxes may be challenged on a preenforcement
basis). And, there can be no question that Ms. Smolenski has standing to challenge the
Ammunition Tax, since (1) she paid that tax, under protest, in 2016 (R. C.425), giving
her “standing to challenge the constitutionality of the [tax] on any theory,” DeWoskin,
306 1l.App.3d at 513, and (2) she will continue to pay the tax, since she plans “to
purchase ammunition in Cook County in the future™ (albeit in reduced amounts “because
of the Ammunition Tax™). (R. C.425). Indeed, the County does not even dispute the
circuit court’s conclusion that Ms, Smolenski has standing to challenge the Ammunition
Tax, so even by Defendants’ lights, this portion of the case must go forward.

I1. The Second Amendment Tax burdens conduct within the scope of the right
to keep and bear arms.

Because Plaintiffs have standing, this Court must analyze the Second Amendment
Tax under the two-step approach adopted by Illinois Courts—asking first “whether the
challenged law imposes a burden on conduct falling within the scope of the second
amendment guarantee.” Wilson v. County of Cook, 2012 IL 112026, ¥ 41. As shown in
our opening brief, the answer to that question in this case is yes.

A. The Second Amendment and Article I, Section 22 protect the right to
purchase firearms and ammunition.

Cook County concedes, as it must, that “ownership and acquisition of firearms
and ammunition are conduct falling within the scope of the Second Amendment.”
Appellees’ Br. 11, But it argues that its taxes are nonetheless outside the Second

Amendment’s protections because they are merely “laws imposing conditions and
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qualifications on the commercial sale of arms™—a class of restrictions that District of
Columbia v. Heller suggested may fall outside the Second Amendment’s protective
sphere. 554 U.S. 570, 626-27 (2008); see Appellees’ Br. 10. This contention fails for two
independent reasons. First, the Second Amendment Tax is not a “condition” or
“qualification” on firearm sales, The challenged Ordinances do not limit who may engage
inthe business of selling firearms or ammunition. Nor do they speak to how an individual
may qualify to sell these items—by obtaining a license, for example. And individual
purchasers must pay the Second Amendment Tax even if the retailers fail to collect it.
Cook CounNTy CoDE § 74-670(c). The Second Amendment Tax is is not a “condition” or
“qualification” on commercial firearm and ammunition sales under any plausible
definition,

[n any event, the County’s suggestion that “laws imposing conditions and
qualifications on the commercial sale of arms” are automatically exempt from
constitutional scrutiny obviously cannot be right, since such an exception would hollow
out the Second Amendment guarantee entirely. As the Third Circuit has explained, “[1]f
there were somehow a categorical exception for these restrictions, it would follow that
there would be no constitutional defect in prohibiting the commercial sale of firearms.
Such a result would be untenable under Heller,” United States v. Marzzarella, 614 F.3d
85, 92 n.8 (3d Cir. 2010); see also lllinois Ass'n of Firearms Retailers v. City of Chicago,
961 F. Supp. 2d 928, 930, 937 (N.D. 1l1. 2014). Indeed, that result would flatly contradict
the County’s concession in this very case that the “ownership and acquisition of firearms
and ammunition are conduct falling within the scope of the Second Amendment.”

Appellees’ Br. 11. Cook County never explains how the right to keep and bear arms can
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both: (1) protect the purchase of firearms and ammunition, and (2) contain a categorical
exception for any law that burdens their sale.

The County next maintains that “[t]he federal government has imposed a firearms
registration requirement and a $200 tax on the making and transfer of firearms since
1934.” and that this shows that Second Amendment scrutiny “is arguably not even
triggered” here. Appellees’ Br. 10-11. The County’s reliance on the federal tax imposed
by the National Firearms Act is utterly misplaced. What the County completely fails to
mention is that although the National Firearms Act “was originally drafted to include all
pistols and revolvers,” Congress ultimately “amended its language to include only short-
barreled shotguns, short-barreled rifles, machine guns, and silencers,” due to the many
comments “centered on legitimate uses for pistols and revolvers,” United States v.
Gonzales, 2011 WL 5288727, at *4 (D. Utah Nov. 2, 2011). Indeed, as the U.S. Supreme
Court clarified in Heller, it upheld the Act’s application to short-barreled shotguns only
because “the type of weapon at issue was not eligible for Second Amendment
protection.” Heller, 554 U.S. at 622 (emphasis omitted). Indeed, Heller explained that the
Act might well have been struck down had it applied to constitutionally protected
firearms. Id. at 624 (any suggestion that the Second Amendment protects machineguns
would lead to “startling” results “since it would mean that the National Firearms Act’s
restrictions on machineguns . . . might be unconstitutional™).

Finally, the County also seeks to wrest support from the Washington Supreme
Court decision in Watson v. City of Seattle, 401 P.3d 1 (Wash, 2017). Defendants’
suggestion that Watson has some bearing here is refuted by its own description of the

case. Watson, the County explains, “upheld Seattle’s firearms and ammunition tax against
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a preemption challenge, but gave no consideration to Second Amendment issues.”
Appellees” Br. 11. That case “gave no consideration™ to the Second Amendment because
the plaintiffs in Watson did not raise any Second Amendment challenge. Watson, 401
P.3d at4. It is thus irrelevant.

B. The Second Amendment Tax burdens the right to keep and bear
arms.

Switching gears, Cook County argues that the Firearm and Ammunition Taxes
should escape constitutional scrutiny because they do not “impede Plaintiffs’ ability to
exercise their [Second] Amendment right to bear arms in any meaningful way.”
Appellees” Br, 6 (quotation marks omitted). But the challenged taxes do impede
Plaintiffs’ right to acquire firearms and ammunition: by raising the cost of these items, it
has caused Ms. Smolenski and other GSL. members 70 forego engaging in this
constitutionally protected conduct. (R. C288, C420-21, C425). Indeed, that was the very
purpose of the taxes: to “add to the costs of the instruments of death,” Meeting of the
Caook County Board of Commissioners at 1:44:31 (Nov. 12, 2015), available at
https://goo.gl/1CIgew (R. C293) (2015 Hearing™), and thereby “make it difficult for
people to have guns,” Meeting of the Cook County Board of Commissioners at 1:18:56
(Nov. 2, 2012), available at https://goo.gl/1Clgew (“2012 Hearing™) (R. C291).

The case law makes clear that an attempt to add costs to law-abiding citizens’
acquisition of constitutionally protected goods or services in this way constitutes a
sufficient burden to trigger constitutional scrutiny. In Boynton v. Kusper, as discussed in
our opening brief and in more detail below, the Supreme Court struck down a $10 tax on
the issuance of marriage licenses, explaining that while “[i]t may be argued that the

amount of the tax . . . does not . . . impose a significant interference with the fundamental
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right to marry,” strict scrutiny is nonetheless required because “[o]nce it is conceded that
the State has the power to . . . single out marriage for special tax consideration, there is no
limit on the amount of'the tax that may be imposed.” 112 Il1. 2d 356, 369-70 (1986). The
U.S. Supreme Court employed the same reasoning in striking down a $1.50 poll tax.
Harper v. Virginia State Bd. of Elections, 383 U.S. 663, 668 (1966) (“The degree of the
discrimination is irrelevant . . . .").

These cases also make quick work of the County’s suggestion that the challenged
taxes “do not restrict ownership of firearms and ammunition any more than alcohol or
cigarette taxes burden the purchase of those items.” Appellees’ Br. 11. Until either the
state or federal constitution is amended to create a fundamental right to drink and smoke,
the permissibility of taxing these items is utterly irrelevant. One need only exchange
“alcohol’ and “cigareties” in Defendants’ statement for “marriage licenses™ or “access to
the voting booth™ to see the flaw in the County’s analogy.

The County next contends that the “additional costs™ created by a tax “by
themselves, do not render a tax unconstitutional,” citing Coverdale v. Arkansas-
Louisiana Pipe Line Co.,303 U.S. 604 (1938). Appellees® Br. 12. The circuit court relied
on Coverdale too, but as we explained in our opening brief, the case is utterly irrelevant,
since it involves general dormant commerce clause principles—not the considerations
that govern when a tax singles out a constitutional right. Defendants offer no response to
this point. Nor do they explain why they think their position finds support in Kwong v.
Bloomberg—a case which, as we also explained in our opening brief, applied heightened

scrutiny to the fee at issue there notwithstanding the claim that the fee allegedly was
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merely a “marginal” restraint on Second Amendment rights. 723 F.3d 160, 167, 168 n.15
(2d Cir. 2013).

Finally, while the County also cites Friedman v, City of Highland Park, 784 F.3d
406 (7th Cir, 2013), and Wollschlaeger v. Governor of Florida, 848 F.3d 1293 (11th Cir.
2017), our opening brief likewise already explained why those cases are inapposite,
Friedman merely set forth a special test governing challenges to bans on so-called
“agsault weapons.” And the County misstates the holding of Wollschlaeger—that case
concluded that “physicians’ ability to question or advise patients about the ownership and
use of firearms” did not “infringe| | [their] patient’s Second Amendment rights,”
Appellees’ Br. 13, not because the practice was insufficiently burdensome, but because
doctors are “private actors™ that do not meet the “state action” requirement that applies to
all constitutional claims. Wollschlaeger, 848 F.3d at 1313, The County points to nothing
in either case that brings any light to the analysis of the taxes challenged here.

ITl.  If the challenged provisions are understood as imposing taxes, they are
unconstitutional for multiple independent reasons.

Because the Second Amendment Tax burdens conduct within the scope of the
right to keep and bear arms, this Court must proceed to the second prong of the Second
Amendment analysis: whether “the strength of the government’s justification™ for the
challenged law survives “some form of heightened scrutiny.” Wilson, 2012 1L 112026,
§}42. And at this point, we reach a fork in the path. For as the County explains, “Illinois
law treats [the] power to regulate and power to tax as distinct,” Appellees’ Br. 26, and the
Second Amendment Tax potentially could be understood as an exercise of either power.
Both paths, however, lead to the same destination: whether understood as a tax or a

regulation, the Second Amendment Tax must fall.
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A. Any tax on the right to keep and bear arms is categorically
unconstitutional under Article I, Section 22 of the Illinois
Constitution.

[f they are understood as an exercise of the taxing power, the challenged
Ordinances are unconstitutional categorically under the Illinois Constitution, because
Article I, Section 22 unambiguously declares that “the right of the individual citizen to
keep and bear arms™ is “[s]ubject only to the police power” (emphasis added). Cook
County itself concedes that “Tllinois law treats [the] power to regulate and power to tax as
distinet.” Appellees’ Br. 26. And Article I, Section 22 establishes, in plain English, that
the right to keep and bear arms may only be restricted thArough one of those “distinet”
powers: “the police power.” ILL. CONST, art. 1, § 22.

We squarely presented this argument both below and in our opening brief,
explaining that under the plain text of this constitutional provision and the settled
distinction between the taxing power and police power, the challenged provisions, if
understood as an exercise of the power to tax, simply cannot stand. Astonishingly, the
County offers no response to this argument. It has thus implicitly conceded the point,
and this Court need go no further to find the Seccond Amendment Tax unconstitutional
and reverse the decision below.

B. Alternatively, the Second Amendment Tax is unconstitutional because
it singles out constitutionally-protected conduct.

The challenged taxes also must fall under the ordinary analysis that applies
whenever the government attempts to saddle the exercise of a constitutional right with
special taxes or surcharges. The key case in Illinois is Boynton v. Kusper, which, as noted
above, struck down a $10 fee the State had imposed on the issuance of a marriage license

for the purpose of generating revenue to fund “the Domestic Violence Shelter and
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Service Fund.” 112 111, 2d at 359. The Supreme Court concluded that because that tax
“singled out” and “impose[d] a direct impediment to the exercise of the fundamental
right to marry.,” it was subject to strict serutiny—scrutiny it was unable to survive. /d. at
369-70; see also Minneapolis Star & Tribune Co. v. Minnesota Comm'r of Revenue, 460
U.S. 575 (1983) (invalidating tax that burdened free speech); Harper, 383 U.S. 663
(invalidating poll tax); Murdock v. Pennsylvania, 316 U.S. 105, 113 (1943) (invalidating
tax that burdened religious expression).

Cook County argues that “Beynron is inapposite to the present case” because
“[t]he right to bear firearms . . . is not comparable o the fundamental right of marriage.”
Appellees’ Br. 14. The People who expressly elevated the right to bear arms to both the
state and federal constitutions —and who failed to do so for the right to marry—obviously
disagreed with that assessment, One would have thought that the codification of these
provisions in the highest law made sufficiently clear that the right to keep and bear arms
is “a fundamental right,” People v. Mosley, 2015 L 115872, ¥ 41, one inherent “to our
scheme of ordered liberty and system of justice,” that cannot “be singled out for
special—and specially unfavorable—reatment,” McDonald v, City of Chicago, 561 U.S.
742, 764, 778-79 (2010). The County has made no secret that it believes the possession
of firearms “detracts from the public health, safety, and welfare,” (R. C150). and that it
wants to “make it difficult for people to have guns,” 2012 Hearing at 1:18:56 (R. C291).
But Defendants have no authority to sirike the right to keep and bear arms out of the
constitutional text,

The County also argues that “Boynton should be viewed in the context of the

remoteness between the marriage license and dissolution fees and the domestic violence
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fund at issue,” while there is a much tighter connection between the purchase of firearms
and ammunition and “the cost of gun violence.” Appellees® Br. 14-15 & n.6. But in
reality, the relationship between lawful firearm purchases and gun crime is no stronger
than the relationship between marriage and domestic violence. Like in Boynrton, the
conduct targeted for taxation is wildly overinclusive—since the vast majority of firearms
are not used to commit crimes. For example, in 2013 over 99.9% of firearms in the
United States were nof used in violent crimes. Compare UNITED STATES GOVERNMENT
ACCOUNTABILITY OFFICE, FIREARMS DATA 1(June 2016), http://bit.1y/2J9dfw3 (“As of
2013, there were an estimated 350 million firearms in the United States.”), with BUREAU
OF JUSTICE STATISTICS, CRIMINAL VICTIMIZATION, 2013 at 3 tbl.2 (2014),
http://bit.ly/2FQESIb (290,620 incidents of firearm violence in 2013). And like in
Boynton, the tax is also radically underinclusive—since the vast majority of criminals do
not purchase their firearms from retailers like those subject to the tax. See, e.g., BUREAU
OF JUSTICE STATISTICS, SOURCE AND USE OF FIREARMS INVOLVED IN CRIMES: SURVEY OF
PRISON INMATES, 2016 1 (2019), http://bit.ly/2NcGqm8 (only “[s]even percent [of
prisoners who had possessed a firearm during their offense] had purchased it under their
own name from a licensed firearm dealer”); CITY OF CHICAGO, GUN TRACE REPORT 11
(2017) (95% of crime gun possessors in Chicago from 2013-2016 were not original retail
purchasers), https://bit.ly/2J13iM2.

Cook County secks to bolster its argument by citing the decision in Arangold
Corp. v. Zehnder, 204 I11. 2d 142 (2003), which distinguished Boynton in upholding a tax
on tobacco. It neglects to note the reason why Arangold did not apply the relevant

holding in Boynton: “the activities being taxed in . . . Boynton were constitutionally
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protected, unlike Arangold’s activities here.” /d. at 151. Accordingly, Arangold upheld
the cigarette tax under rational basis review, not strict scrutiny. /d. at 147,

The County’s attempt to draw an analogy to the right to travel, Appellees’ Br. 16,
is equally unavailing. A general, nondiscriminatory tax or fee that no more than defrays
the costs of road construction does not violate the constitutional right to interstate travel
because the construction of highways *aids rather than hinders the right to travel.”
Evansville-Vanderburgh Airport Auth. Dist. v. Delta dirlines, Inc., 405 U.S. 707, 714
(1972). Such a tax is constitutional for the same reason as the parade licensing fees
upheld in Cox v. New Hampshire, 312 U,S, 569 (1941): by preventing chaos in the
streets, a nondiscriminatory licensing system “maintain[s] [the] public order without
which liberty itself would be lost in the excess[ | of unrestrained abuses.” /d. at 574, By
contrast, a tax or fee crosses the constitutional line when it singles out constitutionally
protected conduct for the purpose of raising revenue. Such fees have been struck down
under both the First Amendment, Minneapolis Star & Tribune, 460 U.S. at 585, 586
(1983), and the right to travel, Crandall v. Nevada, 73 U.S. (6 Wall) 35, 43-46 (1867);
see Wallach v. Brezenoff, 930 F.2d 1070, 1072 (3d Cir. 1991) (distinguishing the two
types of taxes). The Second Amendment Tax is of this latter variety. It does not merely
defray the costs of some licensing regime or public good that facilirates the exercise of
the Second Amendment right. Indeed, Cook County expressly abjures any interest in
“regulating” the keeping and bearing of arms. Appellees’ Br, 24, Instead, the Second
Amendment Tax singles out the Second Amendment right for taxes that go to fund
unrelated government programs. And far from fostering the right to keep and bear arms.

it discourages it.
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Accordingly, Boynton is controlling, and the challenged taxes must be subjected
to strict scrutiny. They cannot survive even the intermediate scrutiny the County would
apply. See Appellees’ Br. 17. That is so as an initial matter because the Government
imterest the challenged taxes were gctually enacted to advance—"“mak[ing] it difficult for
people to have guns,” 2012 Hearing at 1:18:56. (R. C291)—is simply an illegitimate one,
See Grosjean v American Press Co.. 297 U.S. 233, 250 (1936), Grace v. District of
Columbia, 187 F. Supp. 3d 124, 148 (D.D.C. 2016). The County disputes that this was its
true purpose, Appellees’ Br. 24 n.§, but it has no persuasive answer to the fact that this
purpose is enshrined in the very preamble of the challenged Ordinance. (R. C150).

Defendants argue that the taxes instead further “the important government interest
of public safety,” but, like the circuit court, the only relationship they identify between
the taxes and this interest is that the revenue they generate “provides funds to implement
specific policies and a program designed to combat violence.” Appellees’ Br. 18 (quoting
R.C1124).! That cannot possibly justify the tax, since the same funds could be generated
by any tax—including a generally-applicable tax that does not single-out the right to keep
and bear arms. If this argument worked, then the marriage tax in Boynion, the poll tax in
Harper, and the newspaper-ink tax in Minneapolis Star & Tribune should all have been
upheld—because the funds generated by any of those taxes could alse have been used “to

implement specific policies and a program designed to combat violence,” Id

' The County claims that “[b]oth the Firearm Tax and Firearm Ammunition Tax
are deposited into the Public Safety Fund” Id. at 15 n.7. While revenue from the
Ammunition Tax by law must go to that fund, the County is free to spend the proceeds of
the Firearm Tax however it sees fit, Cook CounTY CODE § 74-677—and the fact that it
may have deposited these proceeds in the Fund in the past, see Appellees’ Br. 15 n.6,
does not require it to do so in the future.
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& The Second Amendment Tax also violates the Uniformity Clause.

Finally, the Second Amendment Tax—if understood as an exercise of the taxing
power—is also unconstitutional under the Uniformity Clause. ILL. CONST. art. IX, § 2.
This, too, follows from Boynton—which held that the relationship between the tax on
marriage licenses and the interest asserted to justify it (a relationship no weaker than the
one here) not only flunked strict scrutiny, but was even “too remote to satisfy the
rational-relation test.” 112 I11.2d at 366. Moreover, the tax additionally violates the
Uniformity Clause by irrationally discriminating between the ordinary, law-abiding
residents of Cook County who must pay the tax and (1) those who purchase firearms and
ammunition outside Cook County (and therefore do not pay the tax); (2) convicted felons
(who by law eannot purchase firearms or ammunition and therefore do not pay the tax);
and (3) federal and state personnel, veterans organizations, and law enforcement
personnel (who are exempt from the tax by law, COOX COUNTY CODE § 74-669).

Cook County’s defense of the first two distinctions is that it was unable to draw
rational lines in either of these respects, since it has no power to impose a tax beyond its
territorial jurisdiction, and it must “presume . . . that all who purchase firearms will do so
legally,” Appellees’ Br. 22. But the inability to draw rational lines does nothing to
diminish the irrationality of the lines the County did draw. After all, the County had
available to it a course of action that both would have been consistent with these limits on
its power and would have avoided the irrational lines drawn by the Second Amendment
Tax: funding its public safety initiatives through nondiscriminatory general revenue
measures.

Defendants attempt to justify the distinction between ordinary citizens and the

various government personnel and organizations exempt from the tax by suggesting that
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the “primary purpose in the use of firearms” by these exempt entities “is to serve the
community.” Id at 23. But citizens who exercise their constitutional right of armed self-
defense are also serving the community through the use of their firearms. The County
cannot transform their exercise of that right into a reason for singling them out for special
taxation,

IV.  [If the challenged provisions are understood as regulatory measures, they are
preempted.

Because Cook County cannot constitutionally impose a discriminatory fax on the
purchase of firearms and ammunition, that leaves only the second understanding of the
challenged Ordinance: as an attempt to regulare the purchase of firearms and ammunition
through an exercise of the County’s police power. The County. however, explicitly
disavows any such characterization of the Second Amendment Tax, insisting that the
challenged provisions are exercises of its faxing power: “[t]he language of the Firearm
and Ammunition Tax Ordinance is clear and unambiguous in that it is a tax measure,”
Appellees’ Br. 27, Tt has thus explicitly waived any attempt to justify the challenged
measures as regulations enacted pursuant to the police power.

The reasons for [linois’ insistence that the challenged provisions are taxes, rather
than regulations, are not difficult to see: two statewide laws, the FOID Card Act and the
Fircarms Concealed Carry Act (“FCCA"), expressly preempt home-rule jurisdictions like
Cook County from engaging in the “regulation, licensing, possession, and registration of
handguns and ammunition for a handgun.” 430 ILCS 65/13.1; see alse 430 ILCS 66/90.
The County thus disavows any attempt to regulate firearms because that power has been
expressly denied it. The County briefly suggests that the challenged provisions may

escape preemption under these Acts because they only preempt “inconsistent” laws.
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Appellees’ Br. 27. But the challenged Ordinance is “inconsistent™ with both Acts: it
imposes a discriminatory tax on the very purchases—of handguns and ammunition—that
these state licenses entitled their holders to engage in as a matter of statewide law. See
Village of Wauconda v. Hurton, 291 111, App. 3d 1058, 1063 (2d Dist. 1997) (local
ordinance requiring sailboarders to wear flotation devices was “inconsistent with state
law” and preempted because state boating-safety act did not impose such a requirement).
CONCLUSION
For the foregoing reasons, this Court should reverse the circuit court and remand

with instructions to enter summary judgment in favor of Plaintiffs on all claims.
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IN THE
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT

GUNS SAVELIFE, INC., DPE SERVICES, INC. d/b/a
MAXON SHOOTER'’S SUPPLIES AND INDOOR
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Plaintiffs-Appellants, No. 15 CH 18217
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Judge, Presiding.
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Defendants-Appellees.

JUSTICE HALL delivered the judgment of the court, with opinion.
Justices Rochford and Delort concurred in the judgment and opinion.

OPINION

11 Plaintiffs Guns Save Life, Inc. (GSL), DPE Services, Inc. d/b/a Maxon Shoater’s Supplies
and Indoor Range (Maxon), and Marilyn Smolenski (Smolenski) appeal the circuit court’s grant

of summary judgment in favor of defendants, Zahra Ali (Ali), Thomas J. Dart (Dart), and the
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County of Cook (the County)! on their second amended complaint for declaratory judgment and
injunctive relief. Plaintiffs sought to challenge the County's ordinance that imposed a tax on

firearm sales and two types of ammunition sales (centerfire and rimfire) within the County.

2 ° Plaintiffs have raised the following issues on appeal: (1) whether the circuit court erred in
partially granting defendants’ section 2-619(a)(9) (735 ILCS 5/2-619(a)(9) (West 2016)) motion
to dismiss because plaintiffs Maxon and Smolenski did not have standing to bring suit to challenge
the firearms tax; and (2) whether the circuit court erred in granting summary judgment in favor of
defendants on the remaining claims, namely: (a) whether the challenged firearms tax and
ammunition tax violate the Second Amendment to the United States Constitution and Section 22
of Article | of the Illinois Constitution; (b) whether the classifications in the ammunition tax violate
the Uniformity Clause in Section 2 of Article IX of the Illinois Constitution; and (c) whether the
challenged firearms tax and ammunition tax are preempted by the Firearm Owners Identification
(FOID) Card Act and the Firearm Concealed Carry Act (Concealed Carry Act).

93  For the reasons that follow, we affirm the judgment of the circuit court.

T4 BACKGROUND

95  Plaintiffs filed their initial four-count complaint for declaratory judgment and injunctive
relief challenging the firearms and ammunition taxes on December 17, 2015, alleging that
defendants: (1) violated the Second Amendment (U/.S. Const., amend. II) z;md Section 22 of Article
I of the Illinois Constitution (I1l. Const.1970, art. I, § 22); (2) violated the Uniformity Clause of

the Illinois Constitution (Ill. Const.1970, art. IX, § 2); and (3) were preempted by section 13.1(b)

! Zahra Ali is the Director of the Cook County Department of Revenue and Thomas J. Dart is the
Sheriff of Cook County. They were named as defendants in their official capacities.

i 30
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of the FOID Act (430 TLCS 65/13.1 (West 2016)) and section 90 of the Concealed Carry Act (430

IL.CS 66/90 (West 2016)) as it applies to handguns and handgun ammunition.

6  Defendants moved to dismiss the complaint on January 29, 2016, alleging that plaintiffs

lacked standing and that the complaint failed to state any claim on which relief could be granted.

17 Plaintiffs ﬁléd their first amended complaint on February 22, 2016, and a response to
defendants’ motion to dismiss on April 6, 2016, (pursuant to the circuit court’s March 16, 2016,
order).

18 According to the second amended complaint, on November 9, 2012, the County’s Board
of Commissioners (the Board) passed a tax entitled the “Cook County Firearms Tax” (firearms
tax) which imposeci a 325 fee for each firearm purchased by a citizen at a firearms retail business
located in the County (the firearm tax). Cook County Code of Ordinances (County Code), art.
XX, §§ 74-665- 74-675. The revenue from this tax was not directed to any speciﬁﬁ fund. On
November 18, 2013, the Board amended the County Code to impose a tax on the retail purchase
of firearm ammunition at the rate of $0.01 per cartridge of rimfire ammunition and $0.05 per
cartridge of centerfire ammunition (the ammunition tax). County Code, art. XX, § 74-676. The
revenue from the ammunition tax was directed to the Public Safety Fund to fund operations related

to public safety.

19  Plaintiffs alleged that GSL was a nonprofit corporetion dedicated to protecting the Second
Amendment rights of Illinois citizens to defend themselves, Some GSL members reside in the
County and have paid both the firearm and ammunition taxes. GSL alleged however, that its

members purchased firearms and ammunition less frequently in the County because of the taxes,
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and that some members avoid purchasing firearms and ammunition in the County because of the

taxes.

710 Plaintiffs alleged that Maxon was a registered retailer of firearms and ammunition in the
County. It operates a retail gun shop and indoor shooting range in Des Plaines, Illinois. Maxon
sells rifles and handguns and their comresponding ammunition, including centerfire and rimfire.
Maxon is owned and operated by DPE Services, Inc.

11 Plaintiffs alleged that Smolenski was a resident of the County and member of GSL who
possessed a valid FOID card and a valid Concealed Carry license. Smolenski “frequently”
engaged in firearms transactions and decided not to purchase a firearm in the County because of
the tax. Specifically, on June 7, 2016, Smolenski bought 100 roun&s of 9mm (centerfire)
ammunition from Maxon and paid the $5 ammunition tax under protest. On June 8, 2016, her
counsel submitted her protest of payment to the County’s Department of Revenue While
Smolenski intends to continue purchasing ammumnition in the County, the second-amended
complaint alleged that she did not intend to purchase as much as she otherwise would have.
Further, Smolenski did not purchase a new firearm at Maxon because of the firearms tax.

§12  On October 17, 2016, the circuit court issued a memorandum opinion and order granting
in part and denying in part defendants’ motion to dismiss. The order dismissed Smolenski’s and
Maxon’s challenges to the firearms tax for lack of standing. The court found that Smolenski had
no standing to challenge the firearms tax because she had not paid the tax and thus had not been
injured by the tax. The court found that Maxon had no standing to challenge the firearms tax on
behalf of its customers because there was no ban on the sale of the items at issue, nor was this a

situation where the retailer passed a tax on to its customers. Rather the tax was borne by the
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customers. The circuit court found that GSL had associational standing to challenge both taxes
becausc it alleged that its members paid both taxes; Smolenski had standing to challenge the
ammunition tax because she paid it under protest; and Maxon had standing to challenge the
ammunition tax because the second amended complaint pleaded facts alleging that compliance
with the reporting requirements associated with the ammunition tax would cost if thousands of
dollars per year, which gave Maxon a real interest in challenging the ammunition tax.

113 The circuit court denied defendants’ motion to dismiss for failure to state any claim on
which relief could be granted because: (1) plaintiffs were not seeking a refund of taxes paid such
as to implicate the voluntary payment doctrine and (2) whether the taxes were valid as a matter of
law was the ultimate issue in the litigation and determinaticn of those issues on a motion to dismiss
would be premature.

9114 The parties subsequently filed cross-motions for summary judgment on the remaining
claims.

115 On August 17, 2018, the circuit court denied plaintiffs’ motion and graﬁted summary
judgment in favor of defendants. In its memorandum opinion and order, the court concluded that
the taxes did not infringe on plaintiffs’ federal and state constitutional rights to bear arms because
they were proper exercises of the ICounty’ s home rule taxing powers and did not, in any meaningful
way, impede plaintiffs’ ability to exercise their right to bear arms. The court found that plaintiffs
had no evidence that the taxes would have the effect of preventing ownership or possession of
firearms or that they affected the ability of law-abiding citizens to retain sufficient means of self-
defense. The circuit court further found that even if the taxes burdened constitutionally protected

conduct, they were substantially related to the important government interest of public safety
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because they provided funds to implement specific policies and programs designed to combat
violence. Moreover, the taxes were outside the scope of preemption of the state laws because they
were a valid exercise of the County's home rule power to tax. Finally, the court concluded that
plaintiffs failed to carry their burden of demonstrating that the different rates of ammunition
classification violated the Uniformity Clause.

916  This timely appeal followed, and oral argument was held on January 14, 2020.

117 ANALYSIS

118  Plaintiffs have raised the following issues on appeal: (1) whether the circuit court erred in
partially granting defendants’ section 2-619(a)(9) (735 ILCS 5/2-619(a)(9) (West 2016)) motion
to dismiss because plaintiffs Maxon and Smolenski did not have standing to bring suit to challenge
the firearms tax; and (2) whether the circuit court erred in granting summary judgment in favor of
defendants on the remaining claims, namely: (a) whether the challenged firearms tax and
ammunition tax violate the Second Amendment to the United States Constitution and Section 22
of Article I of the Illinois Constitution; (b) whether the classifications in the ammunition tax violate
the Uniformity Clause in Section 2 of Article IX of the Illinois Constitution; and (c) whether the
challenged firearms tax and ammunition tax are preempted by the FOID Card Act and the Firearm
Concealed Carry Act.

119 A. Section 2-619(2)(9) Motion to Dismiss for Lack of Standing

f20  Plaintiffs first contend that all three plaintiffs had standing to challenge both the firearms

tax and the ammunition tax. They first contend that the circuit court correctly determined that GSL
had standing to bring suit to challenge both taxes because an association may bring suit on behalf

of its members. Plaintiffs further contend that Smolenski had standing to challenge both taxes
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because she suffered distinct and palpable injuries as a result of both taxes, even though she has
not yet paid the firearms tax. Additionally, plaintiffs contend that Maxon had standing to challenge
both taxes as a vendor because it is injured by the fact that it must collect the taxes and remit them
and because it is independently injured by the taxes in that they impose burdensome compliance
costs and reduce Maxon’s revenue. Thus, plaintiffs contend that the circuit court erred in
determining that Smolenski and Maxon did not have standing to challenge the firearms tax and by
granting defendants’ section 2-619(a)(9) (735 ILCS 5/2-619(a)(9) (West 2016)) motion on that
basis.

9§21 Here, defendants challenged plaintiffs’ standing through a motion for involuntary dismissal
under section 2-619(a)(9). Lack of standing is an affirmative defense (Chicago Teachers Union,
Local 1 v. Board of Education of City of Chicago, 189 11l 2d 200, 206 (2000)), and a section 2-
619(2)(9) motion is a proper avenue for asserting the affirmative defense of standing (Crusius ex
rel. Taxpayers of State of Illineis v. lllinois Gaming Board, 348 I11. App. 3d 44, 48 (2004)).

122 On appeal, defendants initially reasserted their argument that none of the plaintiffs have
standing. However, at oral argument, defendants conceded that GSL had associational standing,
but continued in their assertion that Maxon has no standing whatsoever and that Smolenski has no
standing to challenge the firearms tax because she has not paid that tax. As to Maxon, defendants
contend that it has no standing to contest the firearms tax because it has no real interest in the tax
because it has no burden of paying it and further that there was no additional expense for Maxon
to compute and report in compliance with the ammunition tax.

123 A motion to dismiss under section 2-619(a)(9) admits the legal sufficiency of the plaintiff’s

complaint but asserts that the claim against the defendant is barred by an affirmative matter that
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avoids the legal effect of or defeats the claim. 735 ILCS 5/2-619(a)(9) (West 2016); Kuykendall
v. Schneidewind, 2017 IL App (5th) 160013, § 32. An “affirmative maﬁer" is a type of defense
that negates a cause of action completely or refutes critical conclusions of law or conclusions of
material fact that are unsupported by specific factual allegations contained in or inferred from the
complaint. /d. The “affirmative matter” must be apparent on the face of the complaint or supported
by affidavits or other evidentiary materials, and it must do more than refute a well-pleaded fact in
the complaint. Jd Section 2-619(a)(9) does not authorize defendant to submit affidavits or
evidentiary matters for the purpose of contesting the plaintiff’s factual allegations and presenting
its version-of the facts. /d The defendant has the initial burden of establishing that an affirmative
matter defeats the plaintiff’s claim, and if satisfied, the burden shifts to the plaintiff to demonstrate

that the proffered affirmative matter is either unfounded, or requires the resolution of a material

fact. Id

124 When ruling on a motion to dismiss under section 2-619(a)(9), the circuit court must accept
as true all well-pleaded facts in the plaintiff’s complaint and all reasonable inferences that may be
drawn, and it must construe the pleadings and supporting documents in a light most favorable to
the nonmoving party. Id at 33. The motion should be granted only if the plaintiff can prove no
set of facts that would support his cause of action. /d. A motion to dismiss under section 2-
619(a)(9) presents a question of law that is reviewed de novo. Id

925 The doctrine of standing, along with the doctrines of mootness, ripeness, and justiciability,
are the methods by which courts preserve for consideration only those disputes which are truly

adversarial and capable of resclution by judicial decision. Martini v. Netsch, 272 [ll. App. 3d 693,

695 (1995).
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126 Under Illinois law, a plaintiff need not allege facts establishing standing. Rather, it is the

defendant’s burden to plead and prove lack of standing,

127 The pivotal factor in determining whether a plalintiff has standing i1s whether the party is
entitled to have the court decide the merits of the dispute or particular issue. /d. Thus, the court
must decide if the party asserting standing will benefit from the relief sought. Jd

928 In Ilinois, to have standing to challenge the constitutionality of a statute, one must have
sustained or be in immediate danger of sustaining a direct injury as a result of enforcement of the
challenged statute, Chicago Teachers Union, Local 1, 189 111. 2d at 206. The claimed injury must
be distinct and palpable, fairly traceable to defendant’s actions, and substamialiy likely to be
prevented or redressed by the grant of the requested relief. /d Further, payment of a tax establishes
standing to challenge the constitutionality of the statute under which the tax is imposed. DeWoskin
v. Loew's Chicago Cinema, Inc., 306 Ill. App. 3d 504, 513 (1999). Whether the plaintiff has
standing to sue is to be determined from the allegations contained in the complaint. Chicago
Teachers Union, Local I, 189 Ill. 2d at 206.

129 1. Smolenski’s Standing

730 Plaintiffs contend that Smolenski also has standing to challenge the constitutionality of
both taxes because she has suffered distinct and palpable injuries as a res-ult of them. They allege
that Smolenski frequently engages in firearms transactions and had sought to purchase a Glock 42
gun in Cook County but did not do so because of the firearm tax. Additionally, Smolenski alleges
she has both: (1) purchased ammunition in Cook County and paid the challenged ammunition tax
under protest as part of her purchase, and (2) will purchase ammunition in Cook County in the

future in reduced amounts because of the ammunition tax. While the circuit court correctly
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determined that Smolenski had standing to challenge the ammunition tax, plaintiffs contend that
the court incorrectly determined that she did not have standing to challengé the firearm tax because
she had not yet paid it.

31 Defendants contend that the circuit court’s ruling that Smolenski lacked standing to
challenge the firearm tax was correct.

§32 A court will consider a constitutional challenge to a statute by a party who is affected by
the statute or aggrieved by its operation. Terra-Nova Investments v. Rosewell, 235 11l. App. 3d
330, 337 (1992). A plaintiff that pays certain fees mandated by an act has standing to challenge
the constitutionality of the fees paid. /d. (citing Milade v. Finley, 112 111. App.3d 914,917 (1983)),
DeWoskin, 306 [ll. App. 3dat513.

133 Here, Smolenski has not paid the firearm tax and premises her claim of standing on a
hypothetical firearm purchase in the future. We conclude that Smolenski has not satisfied the
requirement for standing to challenge the firearm tax, and the circuit court properly found that she
did not have such standing.

134 2. Maxon’s Standing

9135 Plaintiffs further contend that Maxon had standing to challenge both taxes at issue in this
case on behalf of its customers under the doctrine of vendor standing, and that it is injured by the
taxes in multiple ways. First, plaintiffs contend that Maxon is injured be.cause it must collect the
taxes and remit them to the County. They also argue that Maxon’s costs for complying with the
firearm and ammunition taxes are substantial. Plaintiffs further contend that Maxon has standing

to challenge both taxes because they cause an adverse economic impact to Maxon’s business.

< e
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936 Defendants contend that Maxon has no standing to challenge either tax. First, defendants
assert that Maxon has no real interest in the firearm tax because the burden of paying the tax falls
on its customers, not Maxon as a retailer. Similarly, defendants argue that Maxon has no standing
to challenge the ammunition tax because Maxon did not incur any additional expense computing
and reporting in compliance with the tax. Defendants note that in her deposition, Sarah Natalie,
Maxon’s general manager, testified that as a seller of firearms, Maxon is required to register with
the Department of Revenue and keep books and records of sales. She further testified that Maxon
owns a module program which automatically tracked sales data based on the type of firearm and
ammunition sold, which provided efficient and cost-effective assistance .to employees because it
kept sales records and could generate reports of the store’s inventory and could provide the dates
of purchases. The program could also generate a report of all firearms and ammunition sold in a
one-month period, and it automatically separated the type of ammunition based on four categories,
two of which are included in the tax. Because Maxon suffered no concrete injury, defendants
contend that its claim of standing to challenge the ammunition tax “collapses.”

137 Here, the taxes in question are not paid by the retailer, Maxon, but are paid by the
consumer. Maxon’s only responsibility is to track the sales and remit the tax, similar to what it is
already required to do as a retailer of firearms and ammunition. Maxon could in no way be
considered the payer of the challenged taxes because it is the consumer alone who has that
responsibility. See Wexler v. Wirtz Corp., 211 111. 2d 18, 26 (2004), Maxon’s legal status is not
altered by virtue of its reporting obligations under the taxes. Wexler, 211 I1l. 2d at 27. As such,

the circuit court properly concluded that Maxon lacked standing to challenge the firearm tax,

=5 5 L=
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738 However, we find that the circuit court erred in concluding that Maxon had standing to
challenge the ammunition tax because of the adverse economic consequences. While Maxon'’s
general manager testified in her deposition that the retailer already had a system in place that could
do the required reporting and that it was already required to track such sales and remit reports to
the Department of Revenue, Thus, Maxon failed to establish any real injury by the ammunition
tax’s requirement that it collect and remit the tax to the Department of Revenue.

9139 In conclusion, the circuit court properly determined that GSL had standing to challenge
both taxes, that Smolenski had standing to challenge the ammunition tax, and that neither
Smolenski nor Maxon had standing to challenge the firearm tax. The circuit court erred in finding
that Maxon had standing to challenge the ammunition tax based on evidence in the record.

940 B. Summary Judgment

941 Plaintiffs next contend that the circuit court erred in granting defendants® motion for
summary judgment on all counts,

942 The purpose of summary judgment is not to try a question of fact, but rather to determine
whether a genuine issue of material fact exisis. Adams v. Northern Illinois Gas Co., 211 111, 2d
32, 42-43 (2004). A motion for summary judgment should only be granted if the pleadings,
depositions and affidavits on file demonstrate that no genuing issues of material fact exist, and the
movant is entitled to judgment as a matter of law. Barnard v. City of Chicago Heights, 295 1l.
App. 3d 514, 519 (1998). In determining whether a genuine issue as to any material fact exists, a
reviewing court must view the evidence in the light most favorable to the nonmoving party.
Barnard, 295 T1l. App. 3d at 519. A genuine issue of materigl fact precluaing summary judgment

exists where the material facts are disputed, or if the material facts are undisputed, reasonable

1%
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persons might draw different inferences from the undisputed facts. Hilgard v. 210 Mittel Drive
Partnership, 2012 IL App (2d) 110943, § 19. On a summary judgment motion, once the moving
party has demonstrated the right to judgment, the burden shifts to the nonmoving party to present
evidence showing a genuine issue of material fact or that the moving party'was not entitled to
Jjudgment as a matter of law. Mere argument is not enough to raise an issue of material fact. Triple
R Development, LLC v. Golfview Apartments I, L.P., 2012 IL App (4th) 100956, 9 16.

143 Because the parties filed cross-motions for summary judgment, they conceded that no
material questions of fact existed and that only a question of law was involved that the court could
decide on the record. Pielet v. Pielet, 2012 IL 112064, 28, Appellate review of the circuit court’s
decision as to cross-motions for summary judgment is de novo. Id. at § 30.
44 Plaintiffs make two arguments conceming the constitutionality of the firearm and
ammunition taxes: (1) the taxes burden conduct protected by the federal and state constitutions
and (2) if imposition of the taxes are understood as an exercise of the County’s taxing power, as
the circuit court concluded, they are unconstitutional under the federal and state constitutions.

1 45 1. Impermissible Burdening of Constitutionally Protected Rights
46 Plaintiffs first contend that the Cook County firearms and ammunition taxes burden
conduct protected by the Second Amendment (U.S. Const., amend. II) and Article I, Section 22 of
the Illinois Constitution (I1l. Const.1970, art. I, § 22), namely the right to acquire firearms and
ammunition by increasing the cost of both types of purchases. Plaintiffs maintain that the United
States Supreme Court’s decision in District of Columbia v. Heller, 554 U.S. 570, 599 (2008) held
that the Second Amendment protects an individual right to keep and bear arms and the central

component of that right is individual self-defense. Further, plaintiffs contend that the Court’s later

g%
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decision in McDonald v. Chicago, 561 U.S. 742, 750 (2010), “confirmed” that the Second
Amendment right is fundamental and that it is fully applicable to the states, and courts have
recognized that the right to possess firearms tor protection implies the corresponding right to
acquire arms and the ammunition they need to function. Accordingly, plaintiffs conclude that both
taxes therefore directly burden the fundamental constitutional right 0% individuals to acquire
firearms and ammunition for firearms. Plaintiffs are making a facial constitutional challenge to
the tax ordinances at 1ssue.

§47 “A facial challenge to the constitutionality of a legislative enactment is the most difficult
challenge to raise successfully [citation], because an enactment is facially invalid only if no set of
circumstances exist under which it would be valid.” Napleton v. Village of Hinsdale, 229 1l1. 2d
296, 305-06 (2008). The fact that the enactment could be found unconstitutional under some set
of circumstances does not establish its facial invalidity. Napleton, 229 IIl. 2d at 306. Once
standing is established, the plaintiff’s personal situation becomes irrclcvaﬁt. Guns Save Life, 2019
IL App (4th) 190334, § 44.

948 In construing the validity of a municipal ordinance, the same rules are applied as those
which govem the construction of statutes. Napleton, 229 11. 2d at 306. Like statutes, municipal
ordinances are presumed constitutional. City of Chicago v. Alexander, 2015 IL App (1st) 122858-
B. 7 18. Courts have a duty to construe legislative enactments so as to uphold their validity if
reasonably possible. Hayashiv. lllinois Dép:. of Financial and Professional Regulation, 2014 IL
116023, § 22. To overcome this presumption, the party challenging the constitutionality of a

statute has the burden of clearly establishing that it violates the constitution. /d The question of

LY.
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whether a municipal ordinance is unconstitutional is a question of law, subject to de novo review.

City of Chicago v. Taylor, 332 111, App. 3d 583, 585 (2002).

149 Essentially, plaintiffs argue that because the right to keep and bear arms (and impliedly the
right to acquire ammunition) is a constitutionally protected fundamental right, there can never be
any government restriction or limitation on such right.

150 The Second Amendment provides that: “[a] well regulated Militia, being necessary to the
security of a free State, the night of the people to keep and bear Arms, shall not be infringed.” U.S.
Const., amend. II.

§51 The United States Supreme Court has determined that the Second Amendment guarantees
a personal right to keep and bear arms for lawful purposes. McDonald v. Chicago, 561 U.S. 742,
780 (2010). The central component of the right is the right of armed self-defense, most notably in
the home. Heller, 554 U.S. at 595: 599-600. Our supreme court has held that the second
amendment protects an individual’s right to carry a ready-to-use gun outside the home, subject to
certain regulations. See People v. Chairez, 2018 IL 121417, 1 26.

152 Similarly, article I, section 22, of the 1970 Illinois Constitution provides that: “[s]ubject
only to the police power, the right of the individual citizen to keep and bear arms shall not be
infringed.” Ill. Const. 1970, art. [, § 22. Our supreme court has held that the right to arms secured
by the Tllinois Constitution, which did not exist prior to 1970, is subject to substantial infringement
in the exercise of the police power. Kalodimos v. Village of Morton Grqve, 103 IlL 2d 483, 509
(1984).

153 The question in determining whether a regulation is lawful is whether the law

impermissibly encroaches on conduct at the core of the second amendment, Chairez, 2018 IL

L
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121417, 9 26. Since Heller and McDonald, courts have begun to develop a general framework for
analyzing the newly enunciated second amendment right. Wilson v. County of Cook, 2012 IL
112026, 1 40. These courts have endeavored to: (1) outline the appropriate scope of the individual
second amendment guarantees as defined in Heller; and (2) determine the appropriate standard of
scrutiny for laws that burden these rights. Id. The Supreme Court has ﬁot definitively resolved
the standard for evaluating second amendment claims. See Heller, 554 U.S. at 628.

154 Courts have generally employed a two-pronged test to determine whether statutes
implicating the Second Amendment are constitutional. The first inquiry is whether the challenged
law imposes a burden on conduct falling within the scope of the second amendment guarantee,
which involves a textual and historical inquiry to determine whether the conduct was understood
to be within the scope of the right at the time of ratification. Heller, 554 U.S. at 634-35; Wilson,
2012 1L 112026, f41. If the government can establish that the challenged law regulates activity
falling outside the scope of the second amendment right, then the regul ated activity is categorically
unprotected. Wilson, 2012 IL 112026, Y 41. If the historical evidence is inconclusive or suggests
that the regulated activity is not categorically unprotected, then there must be a second inquiry into
the strength of the government’s justification for restricting or regulating the exercise of Sec.ond

Amendment rights. Heller, 554 U.S. at 703; Wilson, 2012 1L 112026, 1 42.

155 Here, plaintiffs contend that the firearms and ammunition taxes place an impermissible
burden on their Second Amendment right, which is the right to keep and bear arms as explained

in Heller, McDonald, and their progeny.

€156 When evaluating a facial constitutional challenge, a court must evaluate the challenged

statue against the relevant constitutional doctrine independent of the statute’s application fo
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particular cases. Guns Save Life, 2019 IL App (4th) 190334, § 44. The Supreme Court noted in
Heller that the “right secured by the Second Amendment is not unlimited.” Heller, 554 U.S. at
626. Additionally, the Court noted that nothing in its decision “should be taken to cast doubt on
longstanding prohibitions on * * * laws imposing conditions and qualifications on the commercial
sale of arms.” Heller, 554 U.S. at 626-27.

957 Turning to the ordinances at issue here, while they involve firearms and ammunition, it is
clear that the challenged taxes on the purchases of firearms and certain types of ammunition within
the County do not restrict the ownership of firearms or ammunition. It is the right of ownership
of firearms and correspondingly, ammunition, that is at the core of the Secbnd Amendment, which,
as noted by Heller, is not itself unlimited. The taxes could reasonably be considered a condition
on the commercial sale of arms. Heller, 554 U.S. at 626-27.

158 The taxes at issue are more akin to various other types of sales taxes imposed on the
purchase of goods and services — the responsibility of paying such taxes falls on the consumer and
are collected by the retailer because of the impracticality of the County collecting such tax from
the consumer. See Brown's Furriture, Inc. v. Wagner, 171 111. 2d 410, 418 (1996). Plaintiffs have
not cited, nor have we found, any case law which supports the position that imposing a sales tax
on the purchase of firearms or ammunition violated the Second Amendment. The taxes at issue are
nothing more than a tax on the sale of tangible personal property. See American Beverage
Assaciation v. City of Chicago, 404 111. App. 3d 682, 685 (2010) (The five-cent tax on each bottle

of water purchased at retail is a tax on the sale of tangible personal property).

159 Nor are the taxes at issue prohibitive or exclusionary; we find it difficult to say that the

taxes, $25 and $.05 per round respectively, are anything more than a “marginal, incremental or
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even appreciable restraint” on one’s Second Amendment rights. Kwong v. Bloomberg, 723 F.3d
160, 167 (2013); United States v. DeC&srro, 682 F.3d 160, 166 (2012). To be sure, while it is clear
that the firearms tax and the ammunition tax increase the costs of purchasing firearms or
ammunition in Cook County, a law does not substantially burden a constitutional right simply
because it makes the right more expensive or difficult to exercise. Kwo-ng, 723 F.3d at 167-68;
Planned Parenthood of Southeastern Pennsylvania v, Casey, 505 U.S. 833, 874 (1992). Plaintiffs
have not pleaded any facts to support its conclusion that such taxes impermissibly restrict the right
to keep and bear arms. Plaintiffs, and any other purchasers of firearms and ammunition, are
already subject to sales tax on the purchases. Plaintiffs do not argue that such sales tax on the
purchase of firearms and ammunition violates their right to keep and bear arms. Similarly, we find
that the additional County ta>r:es on the purchase of guns and ammunition do not infringe upon any
protected Second Amendment right under the federal constitution or section 22 of Article I of the
[llinois constitution.

160 2. Invalid Exercise of the County’s Taxing Power

§ 61 Nevertheless, plaintiffs contend that the circuit court’s erroneous conclusion that the
firearms and ammunition taxes were valid exercises of the County’s taxing power was in violation
of the federal and state constitutions., This argument goes to the second prong of the analysis,
namely the strength of the government’s justification for restricting or regulating the exercise of

Second Amendment rights. Heller, 554 U.S. at 703,

162 We decline to reach plaintiffs’ argument because we have determined that the challenged

ordinances do not violate the Second Amendment under Heller and its progeny, but are instead

- 1% =

APP000173



No. 1-18-1846

permissible conditions on the exercise of one’s Second Amendment rights. Heller, 554 U.S. at

626-27.

163 3. Violation of the Uniformity Clause

164 Next, plaintiffs contend that the firearms and ammunition taxes are unconstitutional under
article IX, section 2, of the [llinois Constitution (the uniformity clause) (Ill. Const. 1970, art. IX,
§ 2), because they only fall on the law-abiding citizens of Illinois who possess valid FOID cards
and are legally entitled to purchase firearms and ammunition; they draw an irrational distinction
between firearms and ammunition purchased within the County and those purchased elsewhere
but transported into the County for use there; there is no rational distinction related to the purpose
of the taxes between those citizens subjected to them and the federal and state personnel, veterans
organizations and law enforcement personnel who are exempted from them. Plaintiffs conclude
that the circuit court erred in granting summary judgment in favor of defendants on this issue.
65 In response to plaintiffs’ argument, defendants acknowledge that the ammunition tax
classifies between centerfire and rimfire ammunition, but argue that the classification is based on
lethality. Because centerfire ammunition is more lethal than rimfire ammunition, the County had
a reasonable basis for taxing it at a higher rate and raising more revenue to finance the medical
services that the County provides for victims of gun violence. Defendants further contend that
there is a real and substantial difference between purchasers and nonpurchasers of firearms and
ammunition. They argue that the County has applied the taxes uniformly within the limits of its
territorial jurisdiction, and that our supreme court has found a tax to be valid under the Uniformity
Clause regardless of whether the individuals taxed are purportedly not the cause of the problem

which the tax seeks to remedy, citing Marks v. Vanderventer, 2015 IL 116226, § 21, in support.
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Defendants conclude that a rational relationship exists between the purchase of firearms and
ammunition and the need to ameliorate the harms that gun violence causes in the County. Further,
defendants contend that there is a rational distinction between those subjected to the taxes and
those exempted; namely that the exempted parties’ primary purpose in using firearms is to serve
the community,
766 We note that the scope of a court’s inquiry when a tax has been challenged on uniformity
grounds is relatively narrow. Moran Transportation Corp. v. Stroger, 303 111. App. 3d 459, 473
(1999). Statutes are presumed to be constitutional and broad latitude is afforded to legislative
classifications for taxing purposes. /d.
67 The uniformity clause provides as follows:
“In any law classifying the subjects or objects of nonproperty taxes or

fees, the classes shall be reasonable and the subjects and objects within each

class shall be taxed uniformly. Exemptions, deductions, credits, refunds

and other allowances shall be reasonable.” I1l. Const. 1970, art. IX, § 2.
168 “ ‘To survive scrutiny under the uniformity clause, a nonproperty tax classification must
be based on a real and substantial difference between the people taxed and those not taxed, and the
classification must bear some reasonable relationship to the object of the legislation or to public
policy.” ” Moran Transportation Corp., 303 Ill. App. 3d at 473, (quoting'AlEegra Services, Ltd. v.
Metropolitan Pier & Exposition Authority, 172 111. 2d 243, 250 (1996)).
169 A plaintiff challenging a tax classification has the burden of showing that it is arbitrary or
unreasonable. Moran Transportation Corp., 303 1Ill. App. 3d at 473-74. Statutes are presumed

constitutional, and broad latitude is afforded to legislative classifications for taxing purposes.

St
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Geja's Café v. Metropolitan Pier & Exposition Authority, 153 11l. 2d 239, 139 (1992). Moreover,
a tax classification must be upheld if any statement of facts can be conceived that would reasonably

sustain the classification. Moran Transportation Corp., 303 111. App. 3d at 473-74.

70 Here, the circuit court correctly determined that the classifications in the taxes were valid.
The County’s proffered reasons for the classifications are reasonably related to the objectives of
the ordinances. We conclude that plaintiffs’ claims fail,

171 C. Preemption by FOID Card Act and Firearm Concealed Carry Act

{72 Finally, plaintiffs next contend that the challenged taxes are preempted by the FOID Card
Act (430 ILCS 65/13.1(e) (West 2018)) and the Concealed Carry Act (430 ILCS 66/90 (West
2018)) if they are construed as regulatory measures. Specifically, plaintiffs contend that the FOID
Card Act expreésly preempts local laws regulating the possession of handguns and handgun
ammunition by FOID card holders, and that the Corncealed -Carry Act contains similarly
preemptive language regarding any ordinance that purports to impose regulations or restrictions
on licensees or handguns and ammunition.

973 Defendants contend that plaintiffs’ arguments are without merit because home rule entities
have a broad authority to enact taxes subject to narrow limitations not at issue here. Additionally,
defendants contend that even under the narrowest home rule analysis (application to non-tax
ordinances), the plain language of the FOID Act and Concealed Carry Act only prohibit
enactments that are inconsistent with those statutes.

Y 74 The doctrine of preemption is applied where enactments of two unequal legislative bodies
are inconsistent. Lily Lake Road Defenders v. County of McHenry, 156 1ll. 2d 1, 8 (1993). Ho_mc

rule is based on the assumption that municipalities should be allowed to address problems with

=91 s

APP000176



No. 1-18-1846

solutions tailored to their local needs. Palm v. 2800 Lake Shore Drive Condominium Ass'n, 2013
IL 110505, § 29.

175 As noted previously, the County is a home rule unit within the State of Illinois. See
Mulligan v. Dunne, 61 Ill. 2d 544, 548 (1975). The powers of home rule units are derived from
section 6(a) of Article VII of the 1970 Illinois Constitution: section 6(a) of Asticle VII of the 1970
[llinois Constitution:

“[A] home rule unit may exercise any power and perform any function pertaini.ng
to its government and affairs including, but not limited to, the power to regulate for
protection of the public health, safety, morals and welfare; to license, to tax; and to incur
debt.” Ill. Const.1970, art. VII, § 6(a).

Section 6(a) was written with the intention to give home rule units the broadest powers possible.
Palm, 2013 TL 110505, § 30. The General Assembly may, however, preempt the exercise of a
unit’s home rule powers by expressly limiting that authority. Id. at § 31. To restrict the
concurrent exercise of home rule power, the General Assembly must enact a law specifically
stating that home rule authority is limited. Id. at Y 32.

176 The interpretation of state statutes and determining whether state law preempts a local
ordinance 1s a question of law subject to de novo review. Village of Northfield v. BP America,

Inc., 403 T1l. App. 3d 55, 57-58 (2010).
177 Section 13.1(a) of the FOID Act provides that:
“Except as otherwise provided in the Firearm Concealed Carry Act and
subsections (b) and (c) of this Section, the provisions of any ordinance enacted

by any municipality which requires registration or imposes greater
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178

restrictions or limitations on the acquisition, possession and transfer of firearms
than are imposed by this Act, are not invalidated or affected by this Act.™
430 TLCS 65/13.1(a) (West 2018).
Section 13.1(b) of the FOID Act provides that:

“Notwithstanding subsection (a) of this Section, the regulation,
licensing, possession, and registration of handguns and ammunition for
a handgun, and the transportation of any firearm and any ammunition by a
holder of a valid Firearm Owner’s Identification Card issued by the
Department of State Police under this Act are exclusive powers and functions
of this State. Any ordinance or regulation, or portion of that ordinance or
regulation, enacted on or before the effective date of this amendatory Act
of the 98th General Assembly that purports to impose regulations or restrictions
on a holder of a valid [FOID] Card issued by the Department of Sltate Police under
this Act in a manner that is inconsistent with this Act * * * shall be invalid in its
application to a2 holder of a valid [FOID] Card issuzd by the Department of

State Police under this Act.” 430 ILCS 65/13.1(b) (West 2018),

Section 13.1(e) of the FOID Act provides that: “[t]his Section is a denial and limitation of home

rule powers and functions under subsection (h) of Section 6 of Article VII of the Illinois

Constitution.” 730 ILCS 65/13.1(¢) (West 2018).

179 Similarly, Section 90 of the Concealed Carry Act states:

“The regulation, licensing, possession, registration, and transportation of
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handguns and ammunition for handguns by licensees are exclusive powers and
functions of the State. * * * This Section is a denial and limitation of home rule

powers and functions under subsection (h) of Article VII of the Illinois Constitution.”

730 ILCS 66/90 (West 2018).

780 Section 6 of Article VII of the Illinois Constitution provides that: “(h) The General
Assembly may provide specifically by law for the exclusive exercise by the State of any power or
function of a home rule unit other than a taxing power * * ** ll. Const.1970, art. VII, § 6(h):
781 Section 6 of Article VII specifically states that the General Assembly may limit any power
or function of a home rule unit other than a taxing power. The power to regulate and the power to
tax are separate and distinct powers. Town of Cicero v. Fox Valley T ron'lfng Club, Inc., 65 111, 2d
10, 16-17 (1976); City of Chicago v. Stubhub, Inc., 2011 IL 111127, Y 62; Midwest Gaming, 2015
IL App (1st) 142786, § 63. Here, it is taxes at issue and not any regulatory ordinance. Midwest
Gaming, 2015 IL App (1st) 142786, 1 66. Accordingly, plaintiffs’ argument that the County’s
firearms and ammunition taxes are preempted by the FOID Act and the FCCA are without ment.
182  We find that the circuit court properly granted summary judgment in favor of defendants.
{83 CONCLUSION

84 In sum, we hold that: (1) Smolenski and Maxon lack standing to challenge the firearm tax;
(2) Maxon lacks standing to challenge the ammunition tax; (3) Smolenski had standing to
challenge the ammunition tax; and (4) GSI. had associational standing to challenge hoth taxes.
Accordingly, the circuit court erred in finding that Maxon had standing to challenge the

ammunition tax and we reverse that finding. See Matthews v. Chicago Transit Authority, 2016 IL
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117638, 9 103. Further, we find that the circuit court properly granted summary judgment in favor

of defendants.

985 Affirmed in part and reversed in part.
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PRAYER FOR LEAVE TO APPEAL

Pursuant to Illinois Supreme Court Rule 315, Plaintiffs—Guns Save Life, Inc. (an
association dedicated to defending Second Amendment rights in Illinois), Maxon
Shooter’s Supplies (a firearm an ammunition retailer), and Marilyn Smolenski (a citizen
and member of Guns Save Life)—respectfully petition for leave to appeal from the
judgment and opinion of the Appellate Court of Illinois, First District, entered on March
13, 2020.

JUDGMENT BELOW

The opinion and order of the Appellate Court of Illinois was filed in this cause on
March 13, 2020. No petition for rehearing was filed. Plaintiffs file this petition consistent
with the Court’s March 24, 2020 order extending the deadline to file a petition for leave
to appeal to 70 days from the date of the appellate court judgment. In re: Illinois Courts
Response to COVID-19 Emergency — Supreme Court Filing Deadlines (Mar. 24, 2020).

POINTS RELIED UPON FOR REVIEW OF JUDGMENT OF THE APPELLATE
COURT

Review is needed because the First District’s decision upholding Cook County’s
firearm and ammunition taxes conflicts with multiple decisions of this Court (and the
United States Supreme Court) on important issues of constitutional law.

First, the First District erroneously held that Cook County’s Second Amendment
Taxes are consistent with the Second Amendment to the U.S. Constitution and Article I,
§ 22, of the Illinois Constitution. This Court and the U.S. Supreme Court repeatedly have
struck down government attempts to tax constitutional rights—including the right to
marry, Boynton v. Kusper, 112 I11.2d 356 (1986), the right to access the courts, Crocker v.

Finley, 99 111.2d 444 (1984), the free exercise of religion, City of Blue Island v. Kozul,
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379 111. 511 (1942); Murdock v. Pennsylvania, 319 U.S. 105 (1943), the freedom of the
press, Minneapolis Star & Tribune Co. v. Minnesota Comm’r of Revenue, 460 U.S. 575
(1983), and the right to vote, Harper v. Virginia State Bd. of Elections, 383 U.S. 663
(1966). Both courts, furthermore, have emphasized that the Second Amendment right is
not second-class. See McDonald v. City of Chicago, 561 U.S. 742, 780 (2010) (plurality);
People v. Aguilar, 2013 IL 112116, § 21. It follows from these premises that Cook
County’s firearm and ammunition taxes—which have the sole purpose of raising revenue
for government operations—are unconstitutional. Indeed, the constitutional violation is
particularly clear in this context because the Illinois Constitution expressly states that the
right to keep and bear arms is “[s]ubject only to the police power,” ILL. CONST. art. I, § 22
(emphasis added), not the tax power that the County purports to exercise.
Notwithstanding these clear legal principles, the First District erroneously held that Cook
County’s firearm and ammunition taxes violate neither Article I, § 22 nor the Second
Amendment. !

Second, the First District also erroneously held that Cook County’s firearm and
ammunition taxes do not violate the Uniformity Clause of the Illinois Constitution, in
conflict with Boynton. Boynton held not only that the marriage tax at issue in that case
violated the right to marry but also that it violated the Uniformity Clause. The same

principles apply to invalidate the taxes at issue here. Of course, if the Court holds that the

! Cook County insists that the taxes are properly considered as taxes rather than
regulatory measures. If the Court were to disagree, that would raise an additional issue
for the Court’s consideration—whether the taxes are preempted by 13.1(b) of the Firearm
Owner’s Identification Act and Section 90 of the Firearms Concealed Carry Act insofar
as they apply to handguns and handgun ammunition.

2
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taxes violate the right to keep and bear arms, as it should, it need not reach the
Uniformity Clause issue.

Third, despite agreeing that Guns Save Life has standing to raise all of the issues
presented by this case, the First District erroneously and gratuitously held that Maxon
lacks standing. The court reached this issue despite it having no impact on the resolution
of the case, as GSL clearly provided standing for the court to reach the merits of
Plaintiffs’ claims on the cross-motions for summary judgment. See Buettell v. Walker, 59
I11. 2d 146, 152 (1974) (once it is determined that one plaintiff has standing, there is no
need to “consider whether the remaining plaintiffs also have standing”). Yet the court
determined that Maxon cannot challenge the harm to its business caused by Cook
County’s infringement of its customers’ constitutional rights, in conflict with the “firmly
established” rule that “vendors are routinely accorded standing to assert the constitutional
rights of customers.” 13A CHARLES ALAN WRIGHT ET AL., FED. PRAC. & PrROC.

§ 3531.9.3; cf. Greer lIllinois Hous. Dev. Auth., 122 Tl1. 2d 462, 493 (1988) (“[T]o the
extent that the State law of standing varies from Federal law, it tends to vary in the
direction of greater liberality . . . .”). The First District also erroneously discounted the
magnitude of the harm suffered by Maxon. To be clear, whether or not Maxon has
standing is immaterial to this Court’s ability to reach the merits, as all agree that GSL has
standing. But if the Court takes up this case it should address Maxon’s standing in
addition to the merits to correct the First Department’s egregious error.

This Court’s review is urgently needed to restore consistency to the law of this
State and to ensure localities and the State itself are not emboldened to pursue

unconstitutional taxation of fundamental constitutional rights.
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STATEMENT OF FACTS

l. The Second Amendment Taxes.

On November 9, 2012, the Cook County Board of Commissioners passed an
ordinance entitled the “Cook County Firearms Tax,” which imposes a $25 fee for each
firearm purchased at a firearms retail business in Cook County (hereinafter, the “Firearm
Tax”). App. 26-29. As the legislative history makes clear, one intended effect of
requiring law-abiding citizens to pay a special tax to exercise their constitutional right to
acquire a firearm was to discourage gun ownership in Cook County. See Meeting of the
Cook County Board of Commissioners at 1:18:56 (Nov. 2, 2012), available at
https://goo.gl/1CJgew (“2012 Hearing”); App. 36 (Commissioner Sims explaining that
the $25 tax would “make it difficult for people to have guns”). Indeed, the preamble of
the Ordinance itself declares that “the . . . presence . . . of firearms in the County . . .
detracts from the public health, safety, and welfare.” App. 26.

In 2015, the County enacted an amended ordinance that is now known as the
“Cook County Firearm and Firearm Ammunition Tax Ordinance.” App. 59-62. The 2015
amendment, which was adopted on November 18, 2015, added a tax (hereinafter, the
“Ammunition Tax,” and together with the Firearm Tax, the “Second Amendment Taxes”)
on the retail sale of ammunition in Cook County in the amounts of $0.05 per cartridge of
centerfire ammunition, COOK CTY. CODE OF ORDINANCES ch. 74, art. XX, sec. 74-
668(b)(1), and $0.01 per cartridge of rimfire ammunition, id. § 74-668(b)(2). While the
Ordinance provides that the revenue generated by the Ammunition Tax “shall be directed
to the Public Safety Fund to fund operations related to public safety,” it does not similarly

earmark the proceeds of the Firearm Tax, causing those tax revenues to flow into the
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County’s general revenue. See COOK CTY. CODE OF ORDINANCES ch. 74, art. XX, sec. 74-
677.

I1. The Second Amendment Taxes’ Impact on Plaintiffs.

Guns Save Life (“GSL”) is an independent, not-for-profit organization that is
dedicated to protecting the Second Amendment rights of Illinois citizens to defend
themselves. App. 64. GSL has many members who reside in Cook County, and its
members are subject to the Second Amendment Taxes and have paid both the Firearm
Tax and the Ammunition Tax. App. 64, 68—69, 75.

Maxon Shooter’s Supplies and Indoor Range is a registered retail dealer in
firearms and firearm ammunition. App. 79. It operates a retail gun shop and indoor
shooting range in Cook County. App. 79—80. Maxon sells a full range of rifles and
handguns, as well as ammunition for rifles and handguns, including both centerfire and
rimfire ammunition. App. 79. The Second Amendment Taxes have placed Maxon under a
legal obligation to register with the Department of Revenue, App. 79, to collect and remit
the Tax to the Department of Revenue, App. 79-80, to refrain from absorbing the costs of
those taxes, App. 7980, and to keep books and records as required by the Ordinance,
App. 79-80. The Tax costs Maxon thousands of dollars per year and places Maxon at a
competitive disadvantage. App. 79-80.

Marilyn Smolenski is a resident of Cook County, a member of GSL, and a holder
of a valid Illinois Firearm Owner’s Identification Card (“FOID Card”) and a valid Illinois
Concealed Carry license. App. 68. Ms. Smolenski frequently engages in firearms
transactions, and she has previously considered purchasing a Glock 42 in Cook County

but declined to do so because of the Firearm Tax. App. 33, 69. On June 7, 2016, Ms.

APP000188

SUBMITTED - 9308884 - Sandra Estrada - 5/22/2020 9:42 AM



126014

Smolenski purchased 100 rounds of 9mm ammunition from Maxon. App. 69. She paid
the Ammunition Tax in the amount of $5.00, App. 72, under protest, and on June 8
counsel for Ms. Smolenski submitted her protest of payment of the Ammunition Tax to
the Cook County Department of Revenue. App. 69, 74.

I11.  The Proceedings Below.

Plaintiffs filed suit in the Circuit Court for Cook County on December 17, 2015,
alleging that the Second Amendment Taxes violate the Second Amendment to the federal
Constitution, that they violate Section 22 of Article I and the Uniformity Clause of the
[llinois Constitution, and that they are preempted by Section 13.1(b) of the Firearm
Owner’s Identification (“FOID”’) Act and Section 90 of the Firearms Concealed Carry
Act (“FCCA”) insofar as they apply to handguns and handgun ammunition.

Defendants moved to dismiss the Complaint on January 29, 2016, arguing that
Plaintiffs GSL, Maxon, and Smolenski all lacked standing and that they had failed to
state any claim upon which relief could be granted. On October 17, 2016, the circuit court
granted in part and denied in part Defendants’ motion to dismiss. The court dismissed
Smolenski’s and Maxon’s challenges to the Firearm Tax (but not the Ammunition Tax)
on standing grounds. But it declined to dismiss GSL’s challenge to both taxes, allowing
the claims against both taxes to go forward. The parties subsequently filed cross-motions
for summary judgment on the remaining claims. On August 17, 2018, the circuit court
denied Plaintiffs’ motion and granted summary judgment in favor of the County.

On August 23, 2018, Plaintiffs noticed an appeal of the circuit court’s judgment.
On March 13, 2020, after briefing and a hearing, the First District affirmed in part and

reversed in part the circuit court’s dismissal order and affirmed its summary judgment
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order. Plaintiffs now respectfully petition this Court for leave to appeal the First District’s
order pursuant to Supreme Court Rule 315.
ARGUMENT

The Court should exercise its authority under Rule 315 to grant review here for
two reasons. First, this case involves the violation of fundamental constitutional rights: a
tax on the exercise of the right to keep and bear arms under the federal and Illinois
constitutions. Plaintiffs have demonstrated that they are entitled to summary judgment on
their claims challenging the validity of the Second Amendment Taxes regardless of
whether the Ordinance is treated as a tax on or the regulation of the right to acquire
firearms and the ammunition needed to operate them. Second, while the appellate court
correctly concluded that GSL has standing to raise all of the issues in this case, if the
Court takes up the case it should correct the appellate court’s erroneous and gratuitous
conclusion that Maxon does not have standing to challenge either tax.

l. This Case Involves Fundamental Constitutional Issues of Extraordinary
Public Importance.

This case involves a matter of extraordinary public importance that demands this
Court’s review: taxation on the acquisition of the firearms and ammunition necessary for
exercising one’s fundamental rights under the Second Amendment to the federal
constitution and Article I, Section 22 of the constitution of this State. The First District
erroneously determined at the outset that that the Second Amendment Taxes do not
burden this right. See App. 17-18. But they certainly do so, as every court to face a
similar issue has held that the right to keep and bear arms obviously must protect the
right to acquire arms suitable for keeping and bearing. Following District of Columbia v.

Heller, 554 U.S. 570 (2008), courts have recognized that “the right to possess firearms
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for protection implies . . . corresponding right[s]” without which “the core right wouldn’t
mean much.” Ezell v. City of Chicago, 651 F.3d 684, 704 (7th Cir. 2011) (addressing
right to train with firearms). And the right to keep and bear arms would mean little indeed
without the corresponding right to acquire arms, as well as the ammunition they need to
function. See Heller, 554 U.S. at 635 (the core right includes possession of a firearm
“operable for the purpose of immediate self-defense”); Jackson v. City & Cty. of S.F.,
746 F.3d 953, 967 (9th Cir. 2014) (holding that “the right to possess firearms for
protection implies a corresponding right to obtain the bullets necessary to use them”); see
also Illinois Ass’n of Firearms Retailers v. City of Chicago, 961 F. Supp. 2d 928, 930,
938 (N.D. Ill. 2014) (explaining that the Second Amendment “must also include the right
to acquire a firearm”) (emphasis in original).

Because the Second Amendment Taxes burden conduct protected by the right to
keep and bear arms, the County’s defense rests on the horns of a dilemma. The
challenged ordinance may be understood in two ways: (1) as an exercise of the County’s
taxing power, or (2) as an exercise of its regulatory power. If it is an exercise of the
power to tax—as the County insists and as it most naturally reads—then it is plainly
unconstitutional for multiple independent reasons. First, under the Illinois Constitution,
the right to keep and bear arms is not subject to the tax power; it is “[s]ubject only to the
police power.” ILL. CONST. art. I, § 22. Second, a long line of binding Illinois and U.S.
Supreme Court case law holds that the government may not impose a special tax on
constitutionally protected conduct, unless that tax satisfies strict scrutiny—a test the
Second Amendment Taxes cannot pass. See Boynton, 112 IlI. 2d at 370-71; Minneapolis

Star & Tribune Co., 460 U.S. at 593. Finally, because the lines the Second Amendment
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Taxes draw are arbitrary in numerous ways, the Taxes are also invalid under the
Uniformity Clause, ILL. CONST. art. IX, § 2.

The challenged Ordinance is equally doomed if it is understood as an exercise of
the County’s regulatory power. For two statewide laws—the FOID Card Act and the
Concealed Carry Act—explicitly preempt local laws touching on “[t]he regulation,
licensing, possession, registration, and transportation of handguns and ammunition.” 430
ILCS 66/90; see also 430 ILCS 65/13.1.

1. At the outset, the First District erred in concluding that the Second
Amendment Taxes do not infringe upon the right to bear arms under the federal or
Illinois constitution. The court reasoned that the taxes do not “restrict the ownership of
firearms or ammunition,” as they “could reasonably be considered a condition on the
commercial sale of firecarms” the Supreme Court referenced in District of Columbia v.
Heller, 554 U.S. 570 (2008). App. 17-18. The court also determined that the taxes at
issue are constitutional because they are “more akin to various other types of sales tax on
the purchase of goods and services.” App. 17. Finally, the court seemingly adopted the
“substantial burden” test for evaluating the applicable level of scrutiny, reasoning that “a
law does not substantially burden a constitutional right simply because it makes the right
more expensive or difficult to exercise.” App. 18. As a result, it concluded that Plaintiffs
“have not pleaded any facts to support its conclusion that such taxes impermissibly
restrict the right to keep and bear arms.” 1d. But the court’s analysis is wrong at every
turn.

First, the appellate court mischaracterized the Second Amendment Taxes as

merely a “condition on the commercial sale of firearms.” App. 17—-18. In Heller, the U.S.
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Supreme Court identified a handful of “presumptively lawful regulatory measures” that,
based on its reading of the Second Amendment’s text and history, it took to be prima
facie outside “the full scope of the Second Amendment.” 554 U.S. at 62627 & n.26. One
of those presumptive exceptions is comprised of “laws imposing conditions and
qualifications on the commercial sale of arms.” Id. at 626—27. Whatever the scope of this
category of presumptively lawful regulations, it simply cannot create a blanket exception
for “commercial”’-type restrictions that a State may enact merely by casting all manner of
restrictions on the right to keep and bear arms as restrictions on their “commercial sale.”
See United States v. Marzzarella, 614 F.3d 85, 92 n.8 (3d Cir. 2010). That said, the Court
need not determine the scope of Heller’s exception in this case, since the Second
Amendment Taxes are not a “condition| ] [or] qualification[ ] on the commercial sale of
arms,” Heller, 554 U.S. at 627—they are taxes that directly target their sale. While the
Second Amendment Taxes are collected by firearms and ammunition retailers, COOK
CTY. CODE OF ORDINANCES ch. 74, art. XX, sec. 74-670, by law they must be borne by
the buyer, id. sec. 74-668—making them wholly unlike conditions or qualifications of
sale, which directly bind retailers. As shown below, it is well settled across a wide
spectrum of constitutional rights that a tax that singles out the exercise of a constitutional
right, far from enjoying a presumption of validity, must satisfy the highest level of
constitutional scrutiny to be valid.

Likewise, the court completely ignored ample case law making clear that an
attempt to add costs to law-abiding citizens’ acquisition of constitutionally protected
goods or services through taxation constitutes a sufficient burden to trigger constitutional

scrutiny. For example, in Boynton, this Court struck down a $10 tax on the issuance of
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marriage licenses, explaining that while “[i]t may be argued that the amount of the tax . . .
does not . . . impose a significant interference with the fundamental right to marry,” strict
scrutiny is nonetheless required because “[o]nce it is conceded that the State has

the power to . . . single out marriage for special tax consideration, there is no limit on the
amount of the tax that may be imposed.” 112 Ill. 2d at 369—70. The U.S. Supreme Court
employed the same reasoning in striking down a $1.50 poll tax. Harper, 383 U.S. at 668
(“The degree of the discrimination is irrelevant . . . .”); see also Minneapolis Star &
Tribune Co., 460 U.S. 575 (invalidating tax that burdened free speech); Murdock, 319
U.S. at 113 (invalidating tax that burdened religious expression). The court also
erroncously disregarded the dispositive fact that the tax targets the exercise of
fundamental right in concluding that the “taxes at issue are nothing more than a tax on
the sale of tangible personal property.” App. 17. Under no plausible interpretation could
the Second Amendment Taxes constitute a generally applicable sales tax. To be clear,
purchasers of firearms and ammunition in Cook County must pay the Second
Amendment Taxes in addition to the generally applicable sales tax.

Finally, in concluding that the Second Amendment Taxes do not substantially
burden the right to keep and bear arms, the court also failed to recognize that the
challenged taxes do burden the right to acquire firearms and ammunition. In fact, a stated
purpose of the tax is to “make it difficult for people to have guns.” Meeting of the Cook
County Board of Commissioners at 1:18:56 (Nov. 2, 2012), available at
https://goo.gl/1CJgew (“2012 Hearing”); App. 36. What is more, the First District should
not have undertaken a substantial burden analysis in the first place, as this Court has

specifically rejected any requirement to show “that the regulation operates as a
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substantial burden on the ability of law-abiding citizens to possess and use a firearm for
self-defense . . . before a heightened scrutiny is triggered.” People v. Chairez, 2018 IL
121417, 9 35 n.3. As a result, the appellate court’s first step in evaluating the
constitutionality of the Second Amendment Taxes began from an incorrect premise.

2. Because the Second Amendment Taxes “impose[ | a burden on conduct
falling within the scope of the second amendment guarantee,” the next step would
ordinarily be to “determine the appropriate standard of scrutiny” applicable to the taxes.
Wilson v. County of Cook, 2012 IL 112026, at 9 40—41. If it is understood as an exercise
of the taxing power, however, the challenged Ordinance must be invalidated categorically
before the question of the correct standard of scrutiny even arises, for imposing a tax on
the right to keep and bear arms is flatly prohibited by the Illinois Constitution.

Article I, Section 22 of the Illinois Constitution declares that “the right of the
individual citizen to keep and bear arms” is “[s]ubject only to the police power.” ILL.
CONST. art. I, § 22 (emphasis added). As numerous cases explain, under the state
Constitution, “[t]he power to regulate and the power to tax are distinct powers,” Rozner v.
Korshak, 55 T11. 2d 430, 432 (1973); see also Greater Chi. Indoor Tennis Clubs, Inc. v.
Village of Willowbrook, 63 I11. 2d 400, 403 (1976); Paper Supply Co. v. City of Chicago,
57 111. 2d 553, 576 (1974); see also ILL. CONST. art. VII, § 6(a) (distinguishing the power
“to regulate for the protection of the public health, safety, morals and welfare” and “to
tax””). While the government may regulate the right to keep and bear arms, within
constitutional limits, in pursuance of its police power, by the plain terms of the

Constitution it has no authority to single out the exercise of that right for taxation.
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Despite Plaintiffs raising this argument in its briefing and at oral argument, the
appellate court did not even address the Illinois Constitution’s bar on targeting the right to
keep and bear arms for special taxation, and it is fatal to the Second Amendment Taxes.
This alone warrants review and reversal by this Court.

3. Even setting aside the categorical invalidity of the Second Amendment

Taxes under the Illinois Constitution, determining the appropriate standard of scrutiny in
this case is an easy question if the Court considers the Taxes under the County’s taxing
power. For a clear line of binding case law dictates that “the imposition of [a] special tax”
that poses “a direct impediment to the exercise of [a] fundamental right . . . must be
subjected to the heightened test of strict scrutiny.” Boynton, 112 I11. 2d at 369 (second
emphasis added).

As noted above, in Boynton this Court dealt with an additional $10 fee the State
had imposed on top of the ordinary fee for issuing a marriage license, the proceeds of
which were paid “into the Domestic Violence Shelter and Service Fund.” Id. at 359. The
Court concluded that because the additional $10 charge’s “sole purpose is to raise
revenue which is deposited in the Domestic Violence Shelter and Service Fund,” rather
than to reimburse local governments for their “service of issuing, sealing, filing, or
recording the marriage license,” “this portion of the fee is a tax.” Id. at 365. And that tax,
the court held, was subject to strict scrutiny, because it “singled out” and “impose[d] a
direct impediment to the exercise of the fundamental right to marry.” 1d. at 369.
Reasoning that the tax was not narrowly tailored to advance a compelling government
interest, the court concluded that it “does not meet the strict-scrutiny test,” and it struck

the tax down. Id. at 369.
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The decision in Boynton disposes of this case. Like the right to marry, it is now
beyond dispute that the right to keep and bear arms is “fundamental to our scheme of
ordered liberty”” and cannot “be singled out for special—and specially unfavorable—
treatment.” McDonald, 561 U.S. at 743, 767, 778-79 (emphasis omitted). And just like
the marriage tax in Boynton, the Second Amendment Taxes single out and directly
impede the exercise of the right to keep and bear arms by “imposing a special tax” on the
purchase of firearms and ammunition that is paid by those seeking to exercise their
Second Amendment rights and no one else. See Boynton, 112 Ill. 2d at 369-70.

These principles of Illinois law are in accord with decades of federal Supreme
Court decisions holding that the government may not single out the exercise of
fundamental constitutional rights for special taxes unless that discriminatory tax
treatment is necessary to advance government interests of the highest import. In Grosjean
v. American Press Co., for instance, the United States Supreme Court struck down a state
tax on the publication of advertisements in newspapers or magazines, which, it
concluded, amounted to “a deliberate and calculated device in the guise of a tax to limit
the circulation of information.” 297 U.S. 233, 250 (1936). It reaffirmed this holding more
recently, in Minneapolis Star & Tribune, where it struck down a state tax on the paper
and ink used by newspapers. 460 U.S. 575. That tax, the Supreme Court reasoned,
“singled out the press for special treatment,” and “[a] tax that burdens rights protected by
the First Amendment cannot stand unless the burden is necessary to achieve an
overriding governmental interest.” Id. at 582. Indeed, the plaintiff’s tax burden was
actually lighter than it would have been had it been subject to the generally applicable

sales tax in the state. 1d. at 598 (Rehnquist, J., dissenting). Similarly, in Arkansas
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Writers’ Project, Inc. v. Ragland, the Supreme Court again reiterated the rule, striking
down “Arkansas’ system of selective taxation” of certain magazines because “[o]ur cases
clearly establish that a discriminatory tax on the press burdens rights protected by the
First Amendment” and thus must be “necessary to serve a compelling state interest.” 481
U.S. 221, 227, 230, 231 (1987).

Other cases illustrate that the principles that undergird Minneapolis Star &
Tribune and Arkansas Writers’ Project extend well beyond the First Amendment
freedom of the press. The United States Supreme Court has, for example, struck down
taxes that targeted religious practice. See Follett v. Town of McCormick, 321 U.S. 573,
577-78 (1944); Murdock, 319 U.S. at 113. And Murdock followed the example of this
Court in City of Blue Island v. Kozul, 379 111. 511 (1942). See Murdock, 319 U.S. at 115.
The U.S. Supreme Court also has held unconstitutional the practice of using poll taxes as
voting qualifications. Harper, 383 U.S. 663.

Although these decisions rest on different constitutional provisions, a single
overarching principle unites them: “[a] state may not impose a charge for the enjoyment
of a right granted by the federal constitution” absent a compelling justification. Murdock,
319 U.S. at 113. Here, the County has enacted a discriminatory tax that specially burdens
the exercise of a fundamental right protected by both the federal and state constitutions:
the right to keep and bear arms. On the reasoning of these cases, that tax cannot stand
unless it satisfies strict constitutional scrutiny. But the Second Amendment Taxes cannot
satisfy any standard of heightened scrutiny. The taxes suffer from the key defect that the
U.S. Supreme Court identified regarding the tax on newspaper materials in Minneapolis

Star & Tribune: “an alternative means of achieving the same interest without raising
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concerns under the [Constitution] is clearly available: the [Government] could raise the
revenue by taxing businesses generally.” 460 U.S. at 586. Because whatever additional
revenue the County raises under the Second Amendment Taxes could instead be raised
through a general, non-discriminatory tax increase that does not single out
constitutionally protected conduct, the challenged taxes are not a “narrowly tailored” or
“substantially related” means of advancing the County’s interest in raising revenue.>

The appellate court did not address—or even cite—any of these binding
precedents. Instead, the court declined to reach this step in the analysis because it had
(wrongly) concluded that the Ordinance does not substantially burden the right to keep
and bear arms. See App. 18—19. Again, this Court should grant review to remedy this
egregious error.

4. The Second Amendment Taxes are independently unconstitutional under
the Uniformity Clause, ILL. CONST. art. IX, § 2. That provision requires that a “tax
classification must (1) be based on a real and substantial difference between the people
taxed and those not taxed, and (2) bear some reasonable relationship to the object of the
legislation or to public policy.” Arangold Corp. v. Zehnder, 204 I11. 2d 142, 153 (2003).
This Court’s decision in Boynton is again dispositive on this issue, as the Court in that
case also struck down the marriage-license tax on Uniformity Clause grounds. The Court
concluded that “the relationship asserted” between those taxed (applicants for marriage

licenses) and the use of the tax proceeds (to fund benefits for domestic violence victims)

2 The Taxes are also flatly unconstitutional because they have no grounding in the
history and tradition of firearms regulation in this Nation. See Heller, 554 U.S. at 62627,
see also People v. Aguilar, 2013 IL 112116, 9 21, 27. In any event, Plaintiffs have
shown that the Taxes fail any measure of heightened scrutiny.
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was “simply too remote.” Boynton, 112 Ill. 2d at 366. So too here. There can be no
question that the Second Amendment Taxes apply to the exercise of a fundamental right,
and its proceeds are used for general welfare purposes. See COOK CTY. CODE OF
ORDINANCES ch. 74, art. XX, sec. 74-677. Moreover, the taxes additionally violate the
Uniformity Clause by irrationally discriminating between the ordinary, law-abiding
residents of Cook County who must pay the taxes and (1) those who purchase firearms
and ammunition outside Cook County (and therefore do not pay the taxes); (2) convicted
felons (who by law cannot purchase firearms or ammunition and therefore do not pay the
tax); and (3) federal and state personnel, veterans organizations, and law enforcement
personnel (who are exempt from the taxes by law, COOK COUNTY CODE § 74-669).

The First District did not engage with any of these arguments. Instead, it rejected
Plaintiffs’ Uniformity Clause claims with nothing more than the conclusory assertion that
“[t]he County’s proffered reasons for the classifications are reasonably related to the
objectives of the ordinances.” App. 21. That does not satisfy the judicial duty to ensure
that the lines drawn by a challenged tax are “based on a real and substantial difference
between the [objects] taxed and those not taxed,” Milwaukee Safeguard Ins. Co. v.
Selcke, 179 I11. 2d 94, 98 (1997), and this Court should grant review and reverse.

5. Because the County cannot constitutionally impose a discriminatory tax
on the purchase of firearms and ammunition, that leaves only the second understanding of
the challenged Taxes: as an attempt to regulate the purchase of firearms and ammunition
through an exercise of the County’s police power. But two statewide laws, the FOID
Card Act and the Firearms Concealed Carry Act (“FCCA”), expressly preempt home-rule

jurisdictions like Cook County from engaging in the “regulation, licensing, possession,

17

APP000200

SUBMITTED - 9308884 - Sandra Estrada - 5/22/2020 9:42 AM



126014

and registration of handguns and ammunition for a handgun.” 430 ILCS 65/13.1; see also
430 ILCS 66/90. Because a person cannot possess a firearm or ammunition without first
acquiring them, the Taxes apply to the same conduct as the FCCA and the FOID Card
Act: the possession of handguns and handgun ammunition by FOID Card holders and
concealed carry license holders. And the Ordinance’s focus on transfers heightens the
conflict with State law because it regulates the same class of persons: law-abiding
citizens generally are required to possess either a FOID card or a concealed carry license
before they can acquire a firearm or ammunition for a firearm. See 430 ILCS 65/3(a).
The appellate court concluded that the challenged provisions were not preempted
because the Second Amendment Taxes are not regulatory and fall under the County’s
taxing power. App. 24. And we agree with this characterization of the Taxes. But while
that might rescue the challenged taxes as a matter of preemption, it cements their
invalidity under the Second Amendment and Article I, Section 22 of the Illinois
Constitution, for the reasons discussed above. In all, this Court should grant review
because the Second Amendment Taxes are unlawful whether treated as a tax on or the
regulation of the right to acquire firearms and the ammunition needed to operate them.

I1. The First District’s Standing Analysis Is Erroneous.

The Court should grant review to correct the First District’s erroneous and wholly
gratuitous holding that Maxon lacks standing. App. 10-12. To be clear, all parties and the
appellate court agreed that Guns Save Life has standing to raise all of the issues presented
by this case. See App. 7 (acknowledging that the County conceded GSL has standing).
However, the court went out of its way to incorrectly rule on the issue of Maxon’s
standing, as it is well-established that a court must only determine that one party has

standing for the case to proceed. See Buettell, 59 I11. 2d at 152. But it is clear that Maxon
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has standing to challenge both taxes, vindicating the Second Amendment rights of its
customers. See Eisenstadt v. Baird, 405 U.S. 438, 446 (1972); Ezell, 651 F.3d at 696. The
appellate court failed to even consider this argument and erroneously concluded that
Maxon lacked standing to challenge taxes paid by the consumer. See App. 11.

Mazxon also has standing to challenge both the Firearm Tax and the Ammunition
Tax because the Taxes injure Maxon in two ways: by imposing burdensome compliance
costs and by reducing Maxon’s revenue. The record evidence shows that Maxon’s “costs
for complying with the Firearms Tax are substantial, and it expects that its costs for
complying with the Ammunition Tax to be even greater.” App. 79. Indeed, because the
County requires Maxon to report individual rounds of rimfire and centerfire ammunition
sold, while Maxon’s software tracks boxes of ammunition but not rounds, Maxon’s
employees must spend many hours each month independently collecting and tabulating
its ammunition inventory and sales by round, for the sole purpose of complying with the
Ammunition Tax, at the cost of thousands of dollars each year. App. 80. The Second
Amendment Taxes have also placed Maxon at a competitive disadvantage compared to
retailers located outside Cook County App. 65, 67 (out-of-county advertisement for
firearm and ammunition sales free from the “Crook county tax”), with the result that
Maxon estimates, based on its past sales, that it lost $51,000 in potential ammunition
sales revenue during the first six months of the Ammunition Tax’s operation. App. 119—
20. Both the costs of complying with the Ordinance and lost revenue amount to injury-in-
fact under Illinois case law. See, e.g., Greer, 122 IlI. 2d at 493.

But the First District refused to acknowledge this uncontroverted evidence

demonstrating the impact of the taxes on Maxon’s business when it determined that
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Maxon has not established any “adverse economic consequences” or “real injury”
suffered from either tax. See App. 12. Rather, the court rested its analysis entirely on the
County’s incorrect assertion that Maxon’s reporting system already tracks the necessary
information for complying with the Ordinance. See id. Thus, the First District’s erroncous
standing analysis merits review and reversal.
CONCLUSION
For the foregoing reasons, this Court should grant appeal and reverse the decision

below.
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IN THE
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT

GUNS SAVELIFE, INC., DPE SERVICES, INC. d/b/a
MAXON SHOOTER'’S SUPPLIES AND INDOOR

Appeal from the
Circuit Court of

RANGE and MARILYN SMOLENSKI, Cook County.
Plaintiffs-Appellants, No. 15 CH 18217
V. Honorable
David Atkins,

ZAHRA ALI, solely in her capacity as Director of the
Department of Revenue of Cook County, THOMAS 1.
DART, solely in his capacity as Cook County Sheriff, and
the COUNTY OF COOK, a county in the State of Illinois,

Judge, Presiding.
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Defendants-Appellees.

JUSTICE HALL delivered the judgment of the court, with opinion.
Justices Rochford and Delort concurred in the judgment and opinion.

OPINION
T Plaintiffs Guns Save Life, Inc. (GSL), DPE Services, Inc. d/b/a Maxon Shoater’s Supplies
and Indoor Range (Maxon), and Marilyn Smolenski (Smolenski) appeal the circuit court’s grant

of summary judgment in favor of defendants, Zahra Ali (Ali), Thomas J. Dart (Dart), and the
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County of Cook (the County)! on their second amended complaint for declaratory judgment and
injunctive relief. Plaintiffs sought to challenge the County's ordinance that imposed a tax on

firearm sales and two types of ammunition sales (centerfire and rimfire) within the County.

2 ° Plaintiffs have raised the following issues on appeal: (1) whether the circuit court erred in
partially granting defendants’ section 2-619(a)(9) (735 ILCS 5/2-619(a)(9) (West 2016)) motion
to dismiss because plaintiffs Maxon and Smolenski did not have standing to bring suit to challenge
the firearms tax; and (2) whether the circuit court erred in granting summary judgment in favor of
defendants on the remaining claims, namely: (a) whether the challenged firearms tax and
ammunition tax violate the Second Amendment to the United States Constitution and Section 22
of Article | of the Illinois Constitution; (b) whether the classifications in the ammunition tax violate
the Uniformity Clause in Section 2 of Article IX of the Illinois Constitution; and (c) whether the
challenged firearms tax and ammunition tax are preempted by the Firearm Owners Identification
(FOID) Card Act and the Firearm Concealed Carry Act (Concealed Carry Act).

93  For the reasons that follow, we affirm the judgment of the circuit court.

T4 BACKGROUND

95  Plaintiffs filed their initial four-count complaint for declaratory judgment and injunctive
relief challenging the firearms and ammunition taxes on December 17, 2015, alleging that
defendants: (1) violated the Second Amendment (U/.S. Const., amend. II) z;md Section 22 of Article
I of the Illinois Constitution (I1l. Const.1970, art. I, § 22); (2) violated the Uniformity Clause of

the Illinois Constitution (Ill. Const.1970, art. IX, § 2); and (3) were preempted by section 13.1(b)

! Zahra Ali is the Director of the Cook County Department of Revenue and Thomas J. Dart is the
Sheriff of Cook County. They were named as defendants in their official capacities.

i 30
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of the FOID Act (430 ILCS 65/13.1 (West 2016)) and section 90 of the Concealed Carry Act (430

IL.CS 66/90 (West 2016)) as it applies to handguns and handgun ammunition.

6  Defendants moved to dismiss the complaint on January 29, 2016, alleging that plaintiffs

lacked standing and that the complaint failed to state any claim on which relief could be granted.

17 Plaintiffs ﬁléd their first amended complaint on February 22, 2016, and a response to
defendants’ motion to dismiss on April 6, 2016, (pursuant to the circuit court’s March 16, 2016,
order).

18 According to the second amended complaint, on November 9, 2012, the County’s Board
of Commissioners (the Board) passed a tax entitled the “Cook County Firearms Tax” (firearms
tax) which imposeci a 325 fee for each firearm purchased by a citizen at a firearms retail business
located in the County (the firearm tax). Cook County Code of Ordinances (County Code), art.
XX, §§ 74-665- 74-675. The revenue from this tax was not directed to any speciﬁﬁ fund. On
November 18, 20135, the Board amended the County Code to impose a tax on the retail purchase
of firearm ammunition at the rate of $0.01 per cartridge of rimfire ammunition and $0.05 per
cartridge of centerfire ammunition (the ammunition tax). County Code, art. XX, § 74-676. The
revenue from the ammunition tax was directed to the Public Safety Fund to fund operations related

to public safety.

19 Plaintiffs alleged that GSL was a nonprofit corporetion dedicated to protecting the Second
Amendment rights of Illinois citizens to defend themselves, Some GSL members reside in the
County and have paid both the firearm and ammunition taxes. GSL alleged however, that its

members purchased firearms and ammunition less frequently in the County because of the taxes,

=
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and that some members avoid purchasing firearms and ammunition in the County because of the

taxes.

710 Plaintiffs alleged that Maxon was a registered retailer of firearms and ammunition in the
County. It operates a retail gun shop and indoor shooting range in Des Plaines, Illinois. Maxon
sells rifles and handguns and their comresponding ammunition, including centerfire and rimfire.
Maxon is owned and operated by DPE Services, Inc.

11 Plaintiffs alleged that Smolenski was a resident of the County and member of GSL who
possessed a valid FOID card and a valid Concealed Carry license. Smolenski “frequently”
engaged in firearms transactions and decided not to purchase a firearm in the County because of
the tax. Specifically, on June 7, 2016, Smolenski bought 100 roun&s of 9mm (centerfire)
ammunition from Maxon and paid the $5 ammunition tax under protest. On June 8, 2016, her
counsel submitted her protest of payment to the County’s Department of Revenue While
Smolenski intends to continue purchasing ammumnition in the County, the second-amended
complaint alleged that she did not intend to purchase as much as she otherwise would have.
Further, Smolenski did not purchase a new firearm at Maxon because of the firearms tax.

§12  On October 17, 2016, the circuit court issued a memorandum opinion and order granting
in part and denying in part defendants’ motion to dismiss. The order dismissed Smolenski’s and
Maxon’s challenges to the firearms tax for lack of standing. The court found that Smolenski had
no standing to challenge the firearms tax because she had not paid the tax and thus had not been
injured by the tax. The court found that Maxon had no standing to challenge the firearms tax on
behalf of its customers because there was no ban on the sale of the items at issue, nor was this a

situation where the retailer passed a tax on to its customers. Rather the tax was borne by the
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customers. The circuit court found that GSL had associational standing to challenge both taxes
becausc it alleged that its members paid both taxes; Smolenski had standing to challenge the
ammunition tax because she paid it under protest; and Maxon had standing to challenge the
ammunition tax because the second amended complaint pleaded facts alleging that compliance
with the reporting requirements associated with the ammunition tax would cost if thousands of
dollars per year, which gave Maxon a real interest in challenging the ammunition tax.

113 The circuit court denied defendants’ motion to dismiss for failure to state any claim on
which relief could be granted because: (1) plaintiffs were not seeking a refund of taxes paid such
as to implicate the voluntary payment doctrine and (2) whether the taxes were valid as a matter of
law was the ultimate issue in the litigation and determinaticn of those issues on a motion to dismiss
would be premature.

9114 The parties subsequently filed cross-motions for summary judgment on the remaining
claims.

115 On August 17, 2018, the circuit court denied plaintiffs’ motion and graﬁted summary
judgment in favor of defendants. In its memorandum opinion and order, the court concluded that
the taxes did not infringe on plaintiffs’ federal and state constitutional rights to bear arms because
they were proper exercises of the ICounty’ s home rule taxing powers and did not, in any meaningful
way, impede plaintiffs’ ability to exercise their right to bear arms. The court found that plaintiffs
had no evidence that the taxes would have the effect of preventing ownership or possession of
firearms or that they affected the ability of law-abiding citizens to retain sufficient means of self-
defense. The circuit court further found that even if the taxes burdened constitutionally protected

conduct, they were substantially related to the important government interest of public safety

¥
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because they provided funds to implement specific policies and programs designed to combat
violence. Moreover, the taxes were outside the scope of preemption of the state laws because they
were a valid exercise of the County's home rule power to tax. Finally, the court concluded that
plaintiffs failed to carry their burden of demonstrating that the different rates of ammunition
classification violated the Uniformity Clause.

916  This timely appeal followed, and oral argument was held on January 14, 2020.

117 ANALYSIS

118  Plaintiffs have raised the following issues on appeal: (1) whether the circuit court erred in
partially granting defendants’ section 2-619(a)(9) (735 ILCS 5/2-619(a)(9) (West 2016)) motion
to dismiss because plaintiffs Maxon and Smolenski did not have standing to bring suit to challenge
the firearms tax; and (2) whether the circuit court erred in granting summary judgment in favor of
defendants on the remaining claims, namely: (a) whether the challenged firearms tax and
ammunition tax violate the Second Amendment to the United States Constitution and Section 22
of Article I of the Illinois Constitution; (b) whether the classifications in the ammunition tax violate
the Uniformity Clause in Section 2 of Article IX of the Illinois Constitution; and (c) whether the
challenged firearms tax and ammunition tax are preempted by the FOID Card Act and the Firearm
Concealed Carry Act.

119 A. Section 2-619(2)(9) Motion to Dismiss for Lack of Standing

f20  Plaintiffs first contend that all three plaintiffs had standing to challenge both the firearms

tax and the ammunition tax. They first contend that the circuit court correctly determined that GSL
had standing to bring suit to challenge both taxes because an association may bring suit on behalf

of its members. Plaintiffs further contend that Smolenski had standing to challenge both taxes

-
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because she suffered distinct and palpable injuries as a result of both taxes, even though she has
not yet paid the firearms tax. Additionally, plaintiffs contend that Maxon had standing to challenge
both taxes as a vendor because it is injured by the fact that it must collect the taxes and remit them
and because it is independently injured by the taxes in that they impose burdensome compliance
costs and reduce Maxon’s revenue. Thus, plaintiffs contend that the circuit court erred in
determining that Smolenski and Maxon did not have standing to challenge the firearms tax and by
granting defendants’ section 2-619(a)(9) (735 ILCS 5/2-619(a)(9) (West 2016)) motion on that
basis.

9§21 Here, defendants challenged plaintiffs’ standing through a motion for involuntary dismissal
under section 2-619(a)(9). Lack of standing is an affirmative defense (Chicago Teachers Union,
Local 1 v. Board of Education of City of Chicago, 189 11l 2d 200, 206 (2000)), and a section 2-
619(2)(9) motion is a proper avenue for asserting the affirmative defense of standing (Crusius ex
rel. Taxpayers of State of Illineis v. lllinois Gaming Board, 348 I11. App. 3d 44, 48 (2004)).

122 On appeal, defendants initially reasserted their argument that none of the plaintiffs have
standing. However, at oral argument, defendants conceded that GSL had associational standing,
but continued in their assertion that Maxon has no standing whatsoever and that Smolenski has no
standing to challenge the firearms tax because she has not paid that tax. As to Maxon, defendants
contend that it has no standing to contest the firearms tax because it has no real interest in the tax
because it has no burden of paying it and further that there was no additional expense for Maxon
to compute and report in compliance with the ammunition tax.

123 A motion to dismiss under section 2-619(a)(9) admits the legal sufficiency of the plaintiff’s

complaint but asserts that the claim against the defendant is barred by an affirmative matter that

hy 9
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avoids the legal effect of or defeats the claim. 735 ILCS 5/2-619(a)(9) (West 2016); Kuykendall
v. Schneidewind, 2017 IL App (5th) 160013, § 32. An “affirmative maﬁer” is a type of defense
that negates a cause of action completely or refutes critical conclusions of law or conclusions of
material fact that are unsupported by specific factual allegations contained in or inferred from the
complaint. /d. The “affirmative matter” must be apparent on the face of the complaint or supported
by affidavits or other evidentiary materials, and it must do more than refute a well-pleaded fact in
the complaint. Jd Section 2-619(a)(9) does not authorize defendant to submit affidavits or
evidentiary matters for the purpose of contesting the plaintiff’s factual allegations and presenting
its version-of the facts. /d The defendant has the initial burden of establishing that an affirmative
matter defeats the plaintiff’s claim, and if satisfied, the burden shifis to the plaintiff to demonstrate

that the proffered affirmative matter is either unfounded, or requires the resolution of a material

fact. Id

124 When ruling on a motion to dismiss under section 2-619(a)(9), the circuit court must accept
as true all well-pleaded facts in the plaintiff’s complaint and all reasonable inferences that may be
drawn, and it must construe the pleadings and supporting documents in a light most favorable to
the nonmoving party. Id at 33. The motion should be granted only if the plaintiff can prove no
set of facts that would support his cause of action. /d. A motion to dismiss under section 2-
619(a)(9) presents a question of law that is reviewed de novo. Id

925 The doctrine of standing, along with the doctrines of mootness, ripeness, and justiciability,
are the methods by which courts preserve for consideration only those disputes which are truly
adversarial and capable of resclution by judicial decision. Martini v. Netsch, 272 [ll. App. 3d 693,

695 (1995).

R
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126 Under Illinois law, a plaintiff need not allege facts establishing standing. Rather, it is the

defendant’s burden to plead and prove lack of standing,

127 The pivotal factor in determining whether a plalintiff has standing i1s whether the party is
entitled to have the court decide the merits of the dispute or particular issue. /d. Thus, the court
must decide if the party asserting standing will benefit from the relief sought. Jd

928 In Ilinois, to have standing to challenge the constitutionality of a statute, one must have
sustained or be in immediate danger of sustaining a direct injury as a result of enforcement of the
challenged statute, Chicago Teachers Union, Local 1, 189 111. 2d at 206. The claimed injury must
be distinct and palpable, fairly traceable to defendant’s actions, and substamialiy likely to be
prevented or redressed by the grant of the requested relief. /d Further, payment of a tax establishes
standing to challenge the constitutionality of the statute under which the tax is imposed. DeWoskin
v. Loew's Chicago Cinema, Inc., 306 Ill. App. 3d 504, 513 (1999). Whether the plaintiff has
standing to sue is to be determined from the allegations contained in the complaint. Chicago
Teachers Union, Local I, 189 111. 2d at 206.

129 1. Smolenski’s Standing

130 Plaintiffs contend that Smolenski also has standing to challenge the constitutionality of
both taxes because she has suffered distinct and palpable injuries as a res-ult of them. They allege
that Smolenski frequently engages in firearms transactions and had sought to purchase a Glock 42
gun in Cook County but did not do so because of the firearm tax. Additionally, Smolenski alleges
she has both: (1) purchased ammunition in Cook County and paid the challenged ammunition tax
under protest as part of her purchase, and (2) will purchase ammunition in Cook County in the

future in reduced amounts because of the ammunition tax. While the circuit court correctly
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determined that Smolenski had standing to challenge the ammunition tax, plaintiffs contend that
the court incorrectly determined that she did not have standing to challengé the firearm tax because
she had not yet paid it.

31 Defendants contend that the circuit court’s ruling that Smolenski lacked standing to
challenge the firearm tax was correct.

§32 A court will consider a constitutional challenge to a statute by a party who is affected by
the statute or aggrieved by its operation. Terra-Nova Investments v. Rosewell, 235 11l. App. 3d
330, 337 (1992). A plaintiff that pays certain fees mandated by an act has standing to challenge
the constitutionality of the fees paid. /d. (citing Milade v. Finley, 112 111. App.3d 914,917 (1983)),
DeWoskin, 306 [ll. App. 3dat513.

33 Here, Smolenski has not paid the firearm tax and premises her claim of standing on a
hypothetical firearm purchase in the future. We conclude that Smolenski has not satisfied the
requirement for standing to challenge the firearm tax, and the circuit court properly found that she
did not have such standing.

934 2. Maxon’s Standing

135 Plaintiffs further contend that Maxon had standing to challenge both taxes at issue in this
case on behalf of its customers under the doctrine of vendor standing, and that it is injured by the
taxes in multiple ways. First, plaintiffs contend that Maxon is injured be.cause it must collect the
taxes and remit them to the County. They also argue that Maxon’s costs for complying with the
firearm and ammunition taxes are substantial. Plaintiffs further contend that Maxon has standing

to challenge both taxes because they cause an adverse economic impact to Maxon’s business.
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936 Defendants contend that Maxon has no standing to challenge either tax. First, defendants
assert that Maxon has no real interest in the firearm tax because the burden of paying the tax falls
on its customers, not Maxon as a retailer. Similarly, defendants argue that Maxon has no standing
to challenge the ammunition tax because Maxon did not incur any additional expense computing
and reporting in compliance with the tax. Defendants note that in her deposition, Sarah Natalie,
Maxon’s general manager, testified that as a seller of firearms, Maxon is required to register with
the Department of Revenue and keep books and records of sales. She further testified that Maxon
owns a module program which automatically tracked sales data based on the type of firearm and
ammunition sold, which provided efficient and cost-effective assistance .to employees because it
kept sales records and could generate reports of the store’s inventory and could provide the dates
of purchases. The program could also generate a report of all firearms and ammunition sold in a
one-month period, and it automatically separated the type of ammunition based on four categories,
two of which are included in the tax. Because Maxon suffered no concrete injury, defendants
contend that its claim of standing to challenge the ammunition tax “collapses.”

137 Here, the taxes in question are not paid by the retailer, Maxon, but are paid by the
consumer. Maxon’s only responsibility is to track the sales and remit the tax, similar to what it is
already required to do as a retailer of firearms and ammunition. Maxon could in no way be
considered the payer of the challenged taxes because it is the consumer alone who has that
responsibility. See Wexler v. Wirtz Corp., 211 111. 2d 18, 26 (2004), Maxon’s legal status is not
altered by virtue of its reporting obligations under the taxes. Wexler, 211 I1l. 2d at 27. As such,

the circuit court properly concluded that Maxon lacked standing to challenge the firearm tax,
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738 However, we find that the circuit court erred in concluding that Maxon had standing to
challenge the ammunition tax because of the adverse economic consequences. While Maxon'’s
general manager testified in her deposition that the retailer already had a system in place that could
do the required reporting and that it was already required to track such sales and remit reports to
the Department of Revenue, Thus, Maxon failed to establish any real injury by the ammunition

tax’s requirement that it collect and remit the tax to the Department of Revenue.

9139 In conclusion, the circuit court properly determined that GSL had standing to challenge
both taxes, that Smolenski had standing to challenge the ammunition tax, and that neither
Smolenski nor Maxon had standing to challenge the firearm tax. The circuit court erred in finding
that Maxon had standing to challenge the ammunition tax based on evidence in the record.

940 B. Summary Judgment

941 Plaintiffs next contend that the circuit court erred in granting defendants® motion for

summary judgment on all counts,

942 The purpose of summary judgment is not to try a question of fact, but rather to determine
whether a genuine issue of material fact exisis. Adams v. Northern [llinois Gas Co., 211 11, 2d
32, 42-43 (2004). A motion for summary judgment should only be granted if the pleadings,
depositions and affidavits on file demonstrate that no genuing issues of material fact exist, and the
movant is entitled to judgment as a matter of law. Barnard v. City of Chicago Heights, 295 1l.
App. 3d 514, 519 (1998). In determining whether a genuine issue as to any material fact exists, a
reviewing court must view the evidence in the light most favorable to the nonmoving party.
Barnard, 295 T1l. App. 3d at 519. A genuine issue of materigl fact precluaing summary judgment

exists where the material facts are disputed, or if the material facts are undisputed, reasonable
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persons might draw different inferences from the undisputed facts. Hilgard v. 210 Mittel Drive
Partnership, 2012 IL App (2d) 110943, § 19. On a summary judgment motion, once the moving
party has demonstrated the right to judgment, the burden shifts to the nonmoving party to present
evidence showing a genuine issue of material fact or that the moving party'was not entitled to
Jjudgment as a matter of law. Mere argument is not enough to raise an issue of material fact. Triple
R Development, LLC v. Golfview Apartments I, L.P., 2012 IL App (4th) 100956, 9 16.

143 Because the parties filed cross-motions for summary judgment, they conceded that no
material questions of fact existed and that only a question of law was involved that the court could
decide on the record. Pielet v. Pielet, 2012 IL 112064, 28, Appellate review of the circuit court’s
decision as to cross-motions for summary judgment is de novo. Id. at § 30.
44 Plaintiffs make two arguments conceming the constitutionality of the firearm and
ammunition taxes: (1) the taxes burden conduct protected by the federal and state constitutions
and (2) if imposition of the taxes are understood as an exercise of the County’s taxing power, as
the circuit court concluded, they are unconstitutional under the federal and state constitutions.

1 45 1. Impermissible Burdening of Constitutionally Protected Rights
46 Plaintiffs first contend that the Cook County firearms and ammunition taxes burden
conduct protected by the Second Amendment (U.S. Const., amend. II) and Article I, Section 22 of
the Illinois Constitution (I1l. Const.1970, art. I, § 22), namely the right to acquire firearms and
ammunition by increasing the cost of both types of purchases. Plaintiffs maintain that the United
States Supreme Court’s decision in District of Columbia v. Heller, 554 U.S. 570, 599 (2008) held
that the Second Amendment protects an individual right to keep and bear arms and the central

component of that right is individual self-defense. Further, plaintiffs contend that the Court’s later
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decision in McDonald v. Chicago, 561 U.S. 742, 750 (2010), “confirmed” that the Second
Amendment right is fundamental and that it is fully applicable to the states, and courts have
recognized that the right to possess firearms tor protection implies the corresponding right to
acquire arms and the ammunition they need to function. Accordingly, plaintiffs conclude that both
taxes therefore directly burden the fundamental constitutional right 0% individuals to acquire
firearms and ammunition for firearms. Plaintiffs are making a facial constitutional challenge to
the tax ordinances at 1ssue.

§47 “A facial challenge to the constitutionality of a legislative enactment is the most difficult
challenge to raise successfully [citation], because an enactment is facially invalid only if no set of
circumstances exist under which it would be valid.” Napleton v. Village of Hinsdale, 229 1l1. 2d
296, 305-06 (2008). The fact that the enactment could be found unconstitutional under some set
of circumstances does not establish its facial invalidity. Napleton, 229 IIl. 2d at 306. Once
standing is established, the plaintiff’s personal situation becomes irrclcvaﬁt. Guns Save Life, 2019
IL App (4th) 190334, § 44.

948 In construing the validity of a municipal ordinance, the same rules are applied as those
which govem the construction of statutes. Napleton, 229 11. 2d at 306. Like statutes, municipal
ordinances are presumed constitutional. City of Chicago v. Alexander, 2015 IL App (1st) 122858-
B. 7 18. Courts have a duty to construe legislative enactments so as to uphold their validity if
reasonably possible. Hayashiv. lllinois Dép:. of Financial and Professional Regulation, 2014 IL
116023, § 22. To overcome this presumption, the party challenging the constitutionality of a

statute has the burden of clearly establishing that it violates the constitution. /d The question of
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whether a municipal ordinance is unconstitutional is a question of law, subject to de novo review.

City of Chicago v. Taylor, 332 111, App. 3d 583, 585 (2002).

149 Essentially, plaintiffs argue that because the right to keep and bear arms (and impliedly the
right to acquire ammunition) is a constitutionally protected fundamental right, there can never be
any government restriction or limitation on such right.

150 The Second Amendment provides that: “[a] well regulated Militia, being necessary to the
security of a free State, the night of the people to keep and bear Arms, shall not be infringed.” U.S.
Const., amend. II.

§51 The United States Supreme Court has determined that the Second Amendment guarantees
a personal right to keep and bear arms for lawful purposes. McDonald v. Chicago, 561 U.S. 742,
780 (2010). The central component of the right is the right of armed self-defense, most notably in
the home. Heller, 554 U.S. at 595: 599-600. Our supreme court has held that the second
amendment protects an individual’s right to carry a ready-to-use gun outside the home, subject to
certain regulations. See People v. Chairez, 2018 IL 121417, 1 26.

152 Similarly, article I, section 22, of the 1970 Illinois Constitution provides that: “[s]ubject
only to the police power, the right of the individual citizen to keep and bear arms shall not be
infringed.” Ill. Const. 1970, art. [, § 22. Our supreme court has held that the right to arms secured
by the Tllinois Constitution, which did not exist prior to 1970, is subject to substantial infringement
in the exercise of the police power. Kalodimos v. Village of Morton Grove, 103 111, 2d 483, 509
(1984).

153 The question in determining whether a regulation is lawful is whether the law

impermissibly encroaches on conduct at the core of the second amendment, Chairez, 2018 IL
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121417, 9 26. Since Heller and McDonald, courts have begun to develop a general framework for
analyzing the newly enunciated second amendment right. Wilson v. County of Cook, 2012 IL
112026, 1 40. These courts have endeavored to: (1) outline the appropriate scope of the individual
second amendment guarantees as defined in Heller; and (2) determine the appropriate standard of
scrutiny for laws that burden these rights. Id. The Supreme Court has ﬁot definitively resolved

the standard for evaluating second amendment claims. See Heller, 554 U.S. at 628.

154 Courts have generally employed a two-pronged test to determine whether statutes
implicating the Second Amendment are constitutional. The first inquiry is whether the challenged
law imposes a burden on conduct falling within the scope of the second amendment guarantee,
which involves a textual and historical inquiry to determine whether the conduct was understood
to be within the scope of the right at the time of ratification. Heller, 554 U.S. at 634-35; Wilson,
2012 1L 112026, f41. If the government can establish that the challenged law regulates activity
falling outside the scope of the second amendment right, then the regul ated activity is categorically
unprotected. Wilson, 2012 IL 112026, Y 41. If the historical evidence is inconclusive or suggests
that the regulated activity is not categorically unprotected, then there must be a second inquiry into
the strength of the government’s justification for restricting or regulating the exercise of Sec.ond

Amendment rights. Heller, 554 U.S. at 703; Wilson, 2012 1L 112026, 1 42.

155 Here, plaintiffs contend that the firearms and ammunition taxes place an impermissible
burden on their Second Amendment right, which is the right to keep and bear arms as explained
in Heller, McDonald, and their progeny.

€156 When evaluating a facial constitutional challenge, a court must evaluate the challenged

statue against the relevant constitutional doctrine independent of the statute’s application fo
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particular cases. Guns Save Life, 2019 IL App (4th) 190334, § 44. The Supreme Court noted in
Heller that the “right secured by the Second Amendment is not unlimited.” Heller, 554 U.S. at
626, Additionally, the Court noted that nothing in its decision “should be taken to cast doubt on
longstanding prohibitions on * * * laws imposing conditions and qualifications on the commercial

sale of arms.” Heller, 554 U.S, at 626-27.

957 Turning to the ordinances at issue here, while they involve firearms and ammunition, it is
clear that the challenged taxes on the purchases of firearms and certain types of ammunition within
the County do not restrict the ownership of firearms or ammunition. It is the right of ownership
of firearms and correspondingly, ammunition, that is at the core of the Secbnd Amendment, which,
as noted by Heller, is not itself unlimited. The taxes could reasonably be considered a condition
on the commercial sale of arms. Heller, 554 1.5, at 626-27.

158 The taxes at issue are more akin to various other types of sales taxes imposed on the
purchase of goods and services — the responsibility of paying such taxes falls on the consumer and
are collected by the retailer because of the impracticality of the County collecting such tax from
the consumer. See Brown's Furriture, Inc. v. Wagner, 171 111. 2d 410, 418 (1996). Plaintiffs have
not cited, nor have we found, any case law which supports the position that imposing a sales tax
on the purchase of firearms or ammunition violated the Second Amendment. The taxes at issue are
nothing more than a tax on the sale of tangible personal property. See American Beverage
Assaciation v. City of Chicago, 404 111. App. 3d 682, 685 (2010) (The five-cent tax on each bottle

of water purchased at retail is a tax on the sale of tangible personal property).

159 Nor are the taxes at issue prohibitive or exclusionary; we find it difficult to say that the

taxes, $25 and $.05 per round respectively, are anything more than a “marginal, incremental or

A=
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even appreciable restraint” on one’s Second Amendment rights. Kwong v. Bloomberg, 723 F.3d
160, 167 (2013); United States v. DeC&srro, 682 F.3d 160, 166 (2012). To be sure, while it is clear
that the firearms tax and the ammunition tax increase the costs of purchasing firearms or
ammunition in Cook County, a law does not substantially burden a constitutional right simply
because it makes the right more expensive or difficult to exercise. Kwo.ng, 723 F.3d at 167-68;
Planned Parenthood of Southeastern Pennsylvania v, Casey, 505 U.S. 833, 874 (1992). Plaintiffs
have not pleaded any facts to support its conclusion that such taxes impermissibly restrict the right
to keep and bear arms. Plaintiffs, and any other purchasers of firearms and ammunition, are
already subject to sales tax on the purchases. Plaintiffs do not argue that such sales tax on the
purchase of firearms and ammunition violates their right to keep and bear arms. Similarly, we find
that the additional County tw:es on the purchase of guns and ammunition do not infringe upon any
protected Second Amendment right under the federal constitution or section 22 of Article I of the
[llinois constitution.

160 2. Invalid Exercise of the County’s Taxing Power

§ 61 Nevertheless, plaintiffs contend that the circuit court’s erroneous conclusion that the
firearms and ammunition taxes were valid exercises of the County’s taxing power was in violation
of the federal and state constitutions., This argument goes to the second prong of the analysis,
namely the strength of the government’s justification for restricting or regulating the exercise of

Second Amendment rights. Heller, 554 U.S. at 703,

162 We decline to reach plaintiffs’ argument because we have determined that the challenged

ordinances do not violate the Second Amendment under Heller and its progeny, but are instead
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permissible conditions on the exercise of one’s Second Amendment rights. Heller, 554 U.S. at

626-27.

163 3. Violation of the Uniformity Clause

164 Next, plaintiffs contend that the firearms and ammunition taxes are unconstitutional under
article IX, section 2, of the [llinois Constitution (the uniformity clause) (Ill. Const. 1970, art. IX,
§ 2), because they only fall on the law-abiding citizens of Illinois who possess valid FOID cards
and are legally entitled to purchase firearms and ammunition; they draw an irrational distinction
between firearms and ammunition purchased within the County and those purchased elsewhere
but transported into the County for use there; there is no rational distinction related to the purpose
of the taxes between those citizens subjected to them and the federal and state personnel, veterans
organizations and law enforcement personnel who are exempted from them. Plaintiffs conclude
that the circuit court erred in granting summary judgment in favor of defendants on this issue.
65 In response to plaintiffs’ argument, defendants acknowledge that the ammunition tax
classifies between centerfire and rimfire ammunition, but argue that the classification is based on
lethality. Because centerfire ammunition is more lethal than rimfire ammunition, the County had
a reasonable basis for taxing it at a higher rate and raising more revenue to finance the medical
services that the County provides for victims of gun violence. Defendants further contend that
there is a real and substantial difference between purchasers and nonpurchasers of firearms and
ammunition. They argue that the County has applied the taxes uniformly within the limits of its
territorial jurisdiction, and that our supreme court has found a tax to be valid under the Uniformity
Clause regardless of whether the individuals taxed are purportedly not the cause of the problem

which the tax seeks to remedy, citing Marks v. Vanderventer, 2015 IL 116226, § 21, in support.

[0

APP000019 APP000226

SUBMITTED - 9308884 - Sandra Estrada - 5/22/2020 9:42 AM



126014 Nl i
No. 1-18-1846

Defendants conclude that a rational relationship exists between the purchase of firearms and
ammunition and the need to ameliorate the harms that gun violence causes in the County. Further,
defendants contend that there is a rational distinction between those subjected to the taxes and
those exempted; namely that the exempted parties’ primary purpose in using firearms is to serve
the community,
766 We note that the scope of a court’s inquiry when a tax has been challenged on uniformity
grounds is relatively narrow. Moran Transportation Corp. v. Stroger, 303 111. App. 3d 459, 473
(1999). Statutes are presumed to be constitutional and broad latitude is afforded to legislative
classifications for taxing purposes. /d.
67 The uniformity clause provides as follows:
“In any law classifying the subjects or objects of nonproperty taxes or

fees, the classes shall be reasonable and the subjects and objects within each

class shall be taxed uniformly. Exemptions, deductions, credits, refunds

and other allowances shall be reasonable.” I1l. Const. 1970, art. IX, § 2.
168 “ ‘To survive scrutiny under the uniformity clause, a nonproperty tax classification must
be based on a real and substantial difference between the people taxed and those not taxed, and the
classification must bear some reasonable relationship to the object of the legislation or to public
policy.” ” Moran Transportation Corp., 303 Ill. App. 3d at 473, (quoting'AlEegra Services, Ltd. v.
Metropolitan Pier & Exposition Authority, 172 111. 2d 243, 250 (1996)).
169 A plaintiff challenging a tax classification has the burden of showing that it is arbitrary or
unreasonable. Moran Transportation Corp., 303 1Ill. App. 3d at 473-74. Statutes are presumed

constitutional, and broad latitude is afforded to legislative classifications for taxing purposes.

St
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Geja's Café v. Metropolitan Pier & Exposition Authority, 153 11l. 2d 239, 139 (1992). Moreover,
a tax classification must be upheld if any statement of facts can be conceived that would reasonably

sustain the classification. Moran Transportation Corp., 303 111. App. 3d at 473-74.

70 Here, the circuit court correctly determined that the classifications in the taxes were valid.
The County’s proffered reasons for the classifications are reasonably related to the objectives of
the ordinances. We conclude that plaintiffs’ claims fail,

171 C. Preemption by FOID Card Act and Firearm Concealed Carry Act

{72 Finally, plaintiffs next contend that the challenged taxes are preempted by the FOID Card
Act (430 ILCS 65/13.1(e) (West 2018)) and the Concealed Carry Act (430 ILCS 66/90 (West
2018)) if they are construed as regulatory measures. Specifically, plaintiffs contend that the FOID
Card Act expreésly preempts local laws regulating the possession of handguns and handgun
ammunition by FOID card holders, and that the Corncealed -Carry Act contains similarly
preemptive language regarding any ordinance that purports to impose regulations or restrictions
on licensees or handguns and ammunition.

973 Defendants contend that plaintiffs’ arguments are without merit because home rule entities
have a broad authority to enact taxes subject to narrow limitations not at issue here. Additionally,
defendants contend that even under the narrowest home rule analysis (application to non-tax
ordinances), the plain language of the FOID Act and Concealed Carry Act only prohibit
enactments that are inconsistent with those statutes.

§ 74 The doctrine of preemption is applied where enactments of two unequal legislative bodies
are inconsistent. Lily Lake Road Defenders v. County of McHenry, 156 111. 2d 1, 8 (1993). Ho_mf:

rule is based on the assumption that municipalities should be allowed to address problems with
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solutions tailored to their local needs. Palm v. 2800 Lake Shore Drive Condominium Ass'n, 2013
IL 110505, § 29.

175 As noted previously, the County is a home rule unit within the State of Illinois. See
Mulligan v. Dunne, 61 Ill. 2d 544, 548 (1975). The powers of home rule units are derived from
section 6(a) of Article VII of the 1970 Illinois Constitution: section 6(a) of Asticle VII of the 1970
Illinois Constitution:

“[A] home rule unit may exercise any power and perform any function pertaini.ng
to its government and affairs including, but not limited to, the power to regulate for
protection of the public health, safety, morals and welfare; to license, to tax; and to incur
debt.” Ill. Const.1970, art. VII, § 6(a).

Section 6(a) was written with the intention to give home rule units the broadest powers possible.
Palm, 2013 TL 110505, § 30. The General Assembly may, however, preempt the exercise of a
unit’s home rule powers by expressly limiting that authority. Id. at § 31. To restrict the
concurrent exercise of home rule power, the General Assembly must enact a law specifically
stating that home rule authority is limited. Id. at Y 32.

176 The interpretation of state statutes and determining whether state law preempts a local
ordinance 1s a question of law subject to de novo review. Village of Northfield v. BP America,
Inc., 403 T1l. App. 3d 55, 57-58 (2010).

177 Section 13.1(a) of the FOID Act provides that:

“Except as otherwise provided in the Firearm Concealed Carry Act and
subsections (b) and (c) of this Section, the provisions of any ordinance enacted

by any municipality which requires registration or imposes greater
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restrictions or limitations on the acquisition, possession and transfer of firearms
than are imposed by this Act, are not invalidated or affected by this Act.™
430 TLCS 65/13.1(a) (West 2018).

178 Section 13.1(b) of the FOID Act provides that:

“Notwithstanding subsection (a) of this Section, the regulation,

licensing, possession, and registration of handguns and ammunition for
a handgun, and the transportation of any firearm and any ammunition by a
holder of a valid Firearm Owner’s Identification Card issued by the
Department of State Police under this Act are exclusive powers and functions
of this State. Any ordinance or regulation, or portion of that ordinance or
regulation, enacted on or before the effective date of this amendatory Act
of the 98th General Assembly that purports to impose regulations or restrictions
on a holder of a valid [FOID] Card issued by the Department of Sltate Police under
this Act in a manner that is inconsistent with this Act * * * shall be invalid in its
application to a2 holder of a valid [FOID] Card issuzd by the Department of
State Police under this Act.” 430 ILCS 65/13.1(b) (West 2018),

Section 13.1(e) of the FOID Act provides that: “[t]his Section is a denial and limitation of home

rule powers and functions under subsection (h) of Section 6 of Article VII of the Illinois
Constitution.” 730 ILCS 65/13.1(¢) (West 2018).

179 Similarly, Section 90 of the Concealed Carry Act states:

“The regulation, licensing, possession, registration, and transportation of

2173 -
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handguns and ammunition for handguns by licensees are exclusive powers and
functions of the State. * * * This Section is a denial and limitation of home rule

powers and functions under subsection (h) of Article VII of the Illinois Constitution.”

730 ILCS 66/90 (West 2018).

780 Section 6 of Article VII of the Illinois Constitution provides that: “(h) The General
Assembly may provide specifically by law for the exclusive exercise by the State of any power or
function of a home rule unit other than a taxing power * * ** ll. Const.1970, art. VII, § 6(h):
781 Section 6 of Article VII specifically states that the General Assembly may limit any power
or function of a home rule unit other than a taxing power. The power to regulate and the power to
tax are separate and distinct powers. Town of Cicero v. Fox Valley T ron'lfng Club, Inc., 65 111, 2d
10, 16-17 (1976); City of Chicago v. Stubhub, Inc., 2011 IL 111127, Y 62; Midwest Gaming, 2015
IL App (1st) 142786, § 63. Here, it is taxes at issue and not any regulatory ordinance. Midwest
Gaming, 2015 IL App (1st) 142786, 1 66. Accordingly, plaintiffs’ argument that the County’s
firearms and ammunition taxes are preempted by the FOID Act and the FCCA are without ment.
182  We find that the circuit court properly granted summary judgment in favor of defendants.

1 83 CONCLUSION

84 In sum, we hold that: (1) Smolenski and Maxon lack standing to challenge the firearm tax;
(2) Maxon lacks standing to challenge the ammunition tax; (3) Smolenski had standing to
challenge the ammunition tax; and (4) GSI. had associational standing to challenge hoth taxes.
Accordingly, the circuit court erred in finding that Maxon had standing to challenge the

ammunition tax and we reverse that finding. See Matthews v. Chicago Transit Authority, 2016 IL

i
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117638, 9 103. Further, we find that the circuit court properly granted summary judgment in favor

of defendants.

985 Affirmed in part and reversed in part.
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12-0-64
ORDINANCE

Sponsored by ' _
ANI PRECKWINKLE, PRESIDENT, JERRY BUTLER, JOHN P. DALEY,
JCHEY, JESUS G. GARCIA, EDWIN REYES AND DEBORAH SIMS

2 “.é,\\o-‘ COUNTY COMMISSIONERS

FIREARM TAX

County of Cook is a home-rule unit of local government, pursuant to Articie VII,
2 [linois Constitution; and '

ffa home-rulc county, the County of Cook is authorized to impose and collect a tax on the
5 within the County of Cook (County); and

{the purchase, presence, flow, and use of firearms. in the Counly exposes the general public
., - . *
4 injury and harm, and detracts from the public health, safety, and welfare; and

\ AS. the purchase, presence, flow, and use of firearms in the county detrimentally affects the
\}pmvisiml of personnel, services; and equipment associnted with the public health, safety, and
¢ -

./'

3 .

. /NOW, THEREFORE, BE IT ORDAINED, by the Cook County Board of Commissioners that Chapler
74 Taxation, Article XX Firearm Tax, Section 74-665 through 74-675 of the Cook County Code is hereby
enacted as follows:

ARTICLE XX. KIREARM TAX.
Sec. 74-665.  Short title.
This Ordinance shall be known and may be cited as the “Cook County Firearm Tax Ordinance.”

Scc. 74-666. Definitions.

The fellowing words, terms, and phrases, when used in this Article, shall have the meanings
ascribed to them in this section, except where the context clearly indicates o different meaning.

Firearm shall have the same meaning as set forth in the [linois Firearm Owners ldentification

Deparunent meany the Department of Revenue in the Bureau of Finance of Cook County.

Dipector means the Divector of the Department of Revenue.
Lerson means any means any individual, corporation, limiled liability corporation, organization,

government, governmental subdivision or agency, business trust, estate, trusl, parinership, association and
any other legal entity.
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ns any person who purchases a firearm in a retail purchase in the county.

" means any person who engagcs in the business of sclling firearms on a retail level in
v
erson (n the county.

urchase means any transaction in wimh da puson in the county acquires ownership by
tderation on a retaif levek

R /ieriff means the SherifP's Office of Cook County, Hiinois.
"?-66’?. Registration,

Aﬂy let.ui dealer as defined in-this article shall register with the Department in the forin and
. as prescribed by the Department,  Policics, rules and psoc"durcv. for the registration precess and
 hall be preseribed by the Department.

* 4-068. Tax Imposed, Raies.

(a) Firearn Tax Rate. A tax is hereby mlpos»d on the retail purchase of a firearm as defined
.+ this article in the amount of $25.00 for each firearm purchased.

Lax Included in Sales Price. 1t shall be deemed a vielation of this article for a retail dealer to fail
to include the (ax imposed in (his article in the sale price of fircarms to otherwise absorb such tax, The
tax levied in this article shall be imposed is in addition to all other 1axes imposed by the County of Cook,
the State of [Hineis, or any municipal corporation or political subdivision of any of the foregoing.

See. 74-66Y.  Tax-Exempt purchases and refunds.

{a) Notwithstanding any other provision ol this artiele, in accordance with rules that shall be
promulgated by the department in regards to tax exempt purchases, retail dealers shall not collect the
(rearm tax when the firearm is being sold to the (ollowing:

(N An office, division, or ageney of the United States, the State of [Hinois, or any municipal
corporation or politieal subdivision, including the Armed Forces of the United States or
National Guard.

(2) A bona fide veterans organization which reeeive ltrearms directly from the Armed Forees
of the United States and uses said Nrearms strictly and solely for ceremonial purposes
with blank amnumition.

(3) Any active sworn law enforcement officer purchasing a fircarm for official or training
related purposes presenting an official law enforcement identification card at the time of
purchase.

{b) In accordance with rules to be promulgated by (he department, an active member of th
Armed Forces of the United States, National Guard or deputized law enforcement officer may apply for
refund from the department for the tax paid on a fircarm that was purchased for official use or traini
elated purposes.
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See. 74-670.  Collection and remittance. _
F. " :

(1) Tux Coilection., Any retail dealer shall colleet the taxes imposed by this article from any
purchaser to whom the sale of said firedrms is made within the, Coumy of Cook and shall remit 10 the

Department the tax levied by this article. &

(b) Tax Remittance. 1t shall be the duty ol every I'lell‘ dealér to remit the tax duc on the sales
of fircarms purchased in Cook County, on forms prescribed by the Department, on or before the 20th day
of the month following the month in which the firearm sale occurred on a form and in the manner

required by the department.
B

{c) Il for any reason a rel-ulcr dealer fails' to collect Thr, tax imposed by this article from the
.purchaser. the purchaser shall file a :um n and pay the tax directly to the depammc_m on or before the date

required by Subsection (b) of this bccnan

Scc. 74-671.  Violations :mil penalties.

] (a) It shall be a violation of this article fur any leulll dcnlm to seil Ilrcarms without collecting
and remifting the tax imposed in this article.

-(b) It shall be a vmlsmrm of'this article for any retall dealer talt 10 keep books and records as
required in this article.

(c) It shall be a violation of this article for any p_ufclmscr to ail to remit the-tax imposed in
this article when not collected by the relall dealer. :

(d) Any persén determined to have violated this article, shall be subject to a fine in the
amount of $1,000.00 for the first offense, and a fine of $2,000.00 for the second and each subsequent
offense. Separate and distinel offense shall be regarded as committed cach day upon which said person
shall continue any such violation, or permit any such violation Lo exist afler notification thercof. It shall
be deemed a violation of this article for any person to knowingly furnish false or inaccurate information
1o the Departinent.

See. 74-672.  Required books and records, -

Every person who is subject to this tax shall keep and maintain accuratc and complete documents,
books, and records of each transaction or activity subject to or exempted by this ordinance, from start
complete, including all original source documents. All such books. and records shall be kept as provided
in Chapter 34, Article 111, of the Uniform Penalties, Interest, and Procedures Ordinance, and shall, at all
reasonabic times during normal business hours, be c-pcn to inspection, audit, or copying by the
department and its agents.

Sec, 74-673.  Inspection; audits,

Books and records kept in compliance with this article shall be inade available to the Department
upon request for inspection, audit and/or copying during regular business hours. Representatives of the
Department shall be permilted to inspect or audit fircarm inventory in or upon any premises. [t shall be
unlawtul for any person to prevent, or hinder @ duly autherized Department representative from
performing the enforcement duties provided in this article.
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Sec. 74-074.  Application of uniform penalties, interest, snd procedurces ordinance.

Whenever not inconsistent with the provisions of this article, or whenever this article is silent, the,
provisions of the uniform penalties, interest, and procedures ordinance, Chapter 34, Article I of the
Cook County Code of Ordinances, shall apply to and supplement this article,

Sec. 74-674.  Rulemnking; policics, procedures, rules, lorms.

The departiment may promulgate policies, procedures, rules, definitions and forms to carry out the
duties imposed by this article as well as pertaining to the administration and enforcement of this artiele.

Sec, 74-675, LEnlorcement, Departoment and Sherill,

The departiment is authorized 1o enforce this article, and the Sherill is authorized to assist the
department in said enforcement.

Effective Date: This Ordinance shall be effective on April 1, 2013,
Approved and adopted this 9th day of November 2012,

TONI PRECKWINKLE, President
Cook County Board of Commissioners

Attest: DAVID ORR, County Clerk
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

GUNS SAVE LIFE, INC., DPE SERVICES,
INC. d/b/a MAXON SHOOTER’S
SUPPLIES AND INDOOR RANGE, and
MARILYN SMOLENSK],

Plaintiffs,

V.

ZAHRA ALI, solely in her capacity as Case No. 15 CH 18217
Director of the Department of Revenue of

Cook County, THOMAS J. DART, solely in
his official capacity as Cook County Sheriff,
and the COUNTY OF COOK, ILLINOIS, a

county in the State of Illinois.

Defendants.

B el S g

SECOND AMENDED COMPLAINT FOR DECLARATORY JUDGMENT
AND INJUNCTIVE RELIEF

NOW COME Plaintiffs, Guns Save Life, Inc., DPE Services, Inc. d/b/a Maxon
Shooter’s Supplies and Indoor Range, and Marilyn Smolenski, by and through their attorneys,
as and for their Complaint against Defendants, Zahra Ali, solely in her capacity as Director of
the Department of Revenue of Cook County, Thomas J. Dart, solely in his official capacity as
Cook County Sherriff, and County of Cook, Illinois (“Cook County” or the “County™), and state
as follows:

1. The law-abiding citizens of Cook County may not “be required to pay a tax for the
exercise of . . . a high constitutional privilege.” Follett v. Town of McCormick, 321 U.S. 573,
578 (1944). Yet, in the latest stages of its long-running campaign against the rights of its law-
abiding citizens to defend themselves, the Cook County Board of Commissioners has enacted a

discriminatory tax ordinance that directly and exclusively targets the exercise of the

1
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fundamental right to keep and bear arms. The ordinance here challenged, far from having been
drafted so as to respect constitutionally protected conduct, has been narrowly tailored to do
nothing but target constitutionally protected conduct. As such, it is patently unconstitutional; the
ordinance should accordingly be so declared and its enforcement enjoined.

2. On November 9, 2012, the Cook County Board of Commissioners passed a tax
entitled the “Cook County Firearms Tax” (the “Firearms Tax"’), which imposes a $25 fee for
each firearm purchased by a citizen at a firearms retail business located in Cook County,
linois.

3. On November 18, 2015, the Cook County Board of Commissioners amended the
Cook County Code to impose a tax on the retail purchase of firearm ammunition at the rate of
$0.05 per cartridge of centerfire ammunition and $0.01 per cartridge of rimfire ammunition (the
“Ammunition Tax™).

4. Together, these two taxes (collectively, “the Second Amendment Tax”) have been
imposed on the lawful activity of law-abiding citizens and retailers of Cook County and target,
directly and exclusively, activity that is constitutionally protected by the Second and Fourteenth
Amendments to the United States Constitution, as well as by Section 22 of Article I of the
[linois Constitution.

5. The Second Amendment Tax thus constitutes an impermissible burden on the
fundamental right to keep and bear arms.

6. In addition, because the Second Amendment Tax purports to be an exercise of the
Comimission’s taxing power, and not a regulation enacted as an exercise of the Commission’s

police power, it independently infringes the right of Illinois citizens to keep and bear arms

2
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granted to them by Section 22, Article I, of the Illinois Constitution, a right that is explicitly
made “[s]ubject only to the police power,” not to the taxing power.

7. Because the Second Amendment Tax bears no reasonable relationship to its
purported governmental aim and relies upon arbitrary classifications, it also violates the
Uniformity Clause of the Illinois Constitution.

8. Finally, should the Court conclude that the Second Amendment Tax were not
prohibited by the Second Amendment of the United States Constitution, by Section 22 of
Article I of the Illinois Constitution, or by the Illinois Uniformity Clause, it would be preempted
by the Firearm Owners Identification Act, codified at 430 ILCS 65/1 through /16-3 (“the FOID
Act”), and by the Firearms Concealed Carry Act, codified at 430 ILCS 66/1 through /999 (“the
FCCA”).

PARTIES

9. Plaintiff Guns Save Life, Inc. is an independent not-for-profit organization that is
dedicated to protecting the Second Amendment rights of [llinois citizens to defend themselves.
Guns Save Life has many members who reside in Cook County, and the organization has
monthly meetings in Cook County. Guns Save Life members are subject to Cook County’s
Second Amendment Tax. Guns Save Life members purchase firecarms and firearm ammunition
in Cook County, and some of its members will continue to do so in the future, albeit at reduced
rates. Some members purposefully avoid purchasing firearms and ammunition in Cook County
to avoid paying the Second Amendment Tax. Guns Save Life members have paid the Firearm
Tax and the Ammunition Tax. For example, on August 17, 2015, member Nickos Klementzos
purchased a firearm at the Cabela’s store located in Cook County. He paid the $25 Firearm Tax

as part of the transaction. Another Guns Save Life member paid the Firearm Tax as recently as

3
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February 10, 2016. Guns Save Life members will continue to pay the Firearm Tax and
Ammunition Tax on firearm and ammunition purchases in Cook County.,

10. Plaintiff DPE Services, Inc. owns and operates Maxon Shooter’s Supplies and
Indoor Range. (DPE Services, Inc. and Maxon Shooter’s Supplies and Indoor Range are
hereinafter collectivgly referred to as “Maxon.”) Maxon is a retail dealer in firearms and firearm
ammunition. It operates a retail gun shop and indoor shooting range in Cook County at 75 E.
Bradrock Drive, Des Plaines, IL 60018. Maxon sells a full range of rifles and handguns, as well
as ammunition for rifles and handguns, including centerfire and rimfire ammunition.

11. Plaintiff Marilyn Smolenski is a citizen of the United States and, at all relevant
times, has been a resident of Cook County, Illinois. She is a member of Guns Save Life. Mrs.
Smolenski is a law-abiding holder of a valid [llinois Firearm Owners Identification Card
(“FOID Card”) and of a valid Illinois Concealed Carry license. Mrs. Smolenski was the victim
of stalking by her ex-husband, who broke into her house in 1999. Although Mrs. Smolenski did
not use a firearm during this incident, the incident is one of the reasons she now carries a
firearm for self-defense. Mré. Smolenski is émember of a shooting club in Aurora, Illinois,
where she frequently goes to shoot. She and her husband also go to shooting ranges, such as
Maxon, to pract'ice and to take courses to develop their proficiency with firearms. Mrs.
Smolenski and her husband engage in frequent firearm transactions, and they commonly sell a
firearm to upgrade to a newer model. Mrs. Smolenski visited Maxon on December 15, 2015 and
inquired about purchasing a Glock 42 handgun. The General Manager of the store informed her
that under Cook County law she could not purchase the Glock 42 without paying the Firearm |
Tax. Mrs. Smolenski therefore declined to make the purchase. But for the requirement to pay

the Firearm Tax, Mrs. Smolenski would purchase the Glock 42 from Maxon. Mrs. Smolenski
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also purchased ammunition from Maxon on December 16, 2015. On June 7, 2016, Mrs.
Smolenski purchased 100 rounds of 9mm ammunition from Maxon. She paid $39.98 for two 50
round boxes of Federal 9mm 115 grain full metal jacket Champion ammunition. Mrs.
Smolenski was informed that she would be required to pay the Ammunition Tax. She paid the
Ammunition Tax in the amount of $5.00. She did so, under protest, upon Maxon’s General
Manager informing her that “Cook County requires Maxon to collect this tax from all customers
that wish to purchase ammunition.” On June &, Mrs. Smolenski’s counsel submitted her protest
of payment of the Ammunition Tax to the Cook County Department of Revenue. Letter from
Christian Ambler to Gary Michaels (June 8, 2016), Exhibit 1. Mrs. Smolenski will purchase
ammunition in Cook County at reduced rates now that the Ammunition Tax is in effect.

12. Defendant Zahra Ali is being sued solely in her official capacity as Director of the
Department of Revenue of Cook County. The Department is charged with the duty of collectling
the Second Amendment Tax and with enforcing the Second Amendment Tax.

13. Defendant Thomas Dart is being sued solely in his official capacity as Shérif‘f of
Cook County, the local authority in Cook County, Illinois. The Sheriff’s Office is responsible,
in part, for assisting the Department of Revenue in enforcing the Second. Amendment Tax.

14. Defendant Cook County is a county in the State of Illinois, with its county seat in
Chicago, Illinois.

JURISDICTION AND VENUE

15. This Court has subject matter jurisdiction under ILL. CQNST. art. 6, § 9.

16. Venue is proper in Cook County pursuant to 735 ILCS 5/2-101 and 735 ILCS 5/2-
103 because it is the County of residence of a defendant joined in good faith and some part of

the transactions out of which this action arise occurred in Cook County.
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GENERAL ALLEGATIONS

17. Cook County is a home-rule unit of local government, pursuant to Article VII,
Section 6(a) of the Illinois Constitution.

18. To legally purchase firearms or firearm ammunition in Illinois, the purchaser must
possess a FOID Card. Felons, drug éddicts, the mentally ill, undocumented immigrants, and
domestic abusers are barred from receiving a FOID Card and thus cannot legally purchase
firearms or ﬁreafrn ammunition in Cook County, or anywhere else in the State of Illinois.

The Adoption of the Second Amendment Tax Ordinance

19. On November 9, 2012, the Cook County Board of Commissioners passed a tax
ordinance entitled the “Cook County Firearms Tax” (the “Firearms Tax Ordinance™), which
imposes a $25 fee for each firearm purchased by a citizen at a firearms retail business located in
Cook County, ]l]incﬁs.

20. On November 2, 2012, the Cook County Board of Commissioners took up a
proposed ordinance that would have created a “Firearms and Firearm Ammunition Tax.”

21. As originally proposed, the Firearms Tax Ordinance would have levied a tax on the
sale not only of firearms, but on the sale of firearm ammunition as well. Commissioner
Fritchey, seconded by Commissioner Garcia, moved to amend the proposed ordinance to
remove the tax on the sale of firearms ammunition. On a voice vote, the Commission voted to
remove the tax on the sale of retail ammunition prior to voting to adopt the Ordinance;
Commissioners Beavers, Butler, Suffredin, and Tobolski voted against the amendment.

22. The Firearm Tax Ordinance was sponsored by Commissioners Preckwinkle, Butler,

Daley, Fritchey, Garcia, Reyes, and Sims.
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23. Commissioner Suffredin, who explained that he had been in an anti-gun group with
Commissioner Preckwinkle in the 1970s, stated that he would have preferred to have taxed
ammunition as well as firearms, but that “political realities” required the Commission to remove
the tax on ammunition from the Ordinance. He expressed his opinion that “there are way too
many guns in this community.”

24. Commissioner Fritchey confirmed that the amendment removing the ammunition tax
was the result of negotiation and compromise. He spoke in support of the Ordinance, describing
it as “a tax aimed at dealing with the social cost of gun violence.” |

25. Commissioner Collins spoke in opposition to the Ordinance, affirming that it
would deny “people their constitutional right to protect their families. Because if
someone breaks into my house. .. to steal, or to kill, or to maim me I want to have
something there to protect myself, and that’s how most of the good law-abiding citizens
feel about it. And these things give the illusion that we’re now trying to protect them.”

She asserted that the Commission would be “illegally taxing people.” She concluded that
“[flor the protection of the people in my communities, and where 1 have many people
who are poor and where most of the crimes have taken place, I vote no.”

26. Commuissioner Sims spoke in support of the Ordinance, stating that: “At least we can
make it difficult for people to have guns. . . . If you can’t afford it, you won’t buy it.”

27. Commissioner Reyes spoke in support of the Ordinance, although, initially, he “was
steadfast against it. Because the reality is, not one convicted felon is going to pay a penny of
this tax ladies and gentlemen. Not one. It’s been said convicted felons do not have the legal

right to purchase ammunitions or weapons. They’re going to keep buying them on the street.”

7

APP000036 APP000243

C 291
SUBMITTED - 9308884 - Sandra Estrada - 5/22/2020 9:42 AM



126014

28. Commissioner Schneider spoke in opposition to the Ordinance on the ground that it
would burden only poor, law-abiding citizens—"the indigent and the most vulnerable in our
county”’—and Cook County businesses; the wealthy would simply drive to another county to
make their purchases and the criminal element would continue to purchase their guns illegally.

29. Commissioner Steele spoke in support of the Ordinance.

30. Commissioner Tobolski spoke in opposition to the Ordinance on the ground it would
most harm the poorest citizens of Cook County: “People come up and say ‘Listen, . . . the banks
are taking my home, the government is taxing on everything else, and now the one thing that [
have left, a gun to protect my family, you want to make that unaffordable as well.” ”

31. Commissioner Beavers spoke in opposition to the Ordinance, stating: “Praise the
lord and pass the ammunition. I’m voting no.”

32. Commissioner Gorman explained her opposition to the Ordinance as follows: “This
is a message tax that is directed at a group of people who are not getting the message and
they’re ultimately not paying the tax. It’s law-abiding citizens . . . that are paying the tax and not
the violent offenders.”

33. Commissioner Silvestry spoke last, opposing the Ordinance, that he did not “believe
that there’s been a convincing argument that this tax on law-abiding citizens will establish any
better safety in our communities.”

34. None of the other Commissioners spoke either in support of or against the
Ammunition Tax.

35. At the conclusion of the debate, the Commission voted to approve the Firearms Tax

Ordinance by a vote of nine to seven, with one commissioner being absent.
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36. On November 18, 2015, the Cook County Board of Commissioners amended the
Firearms Tax Ordinance to create an amended article known as the “Cook County Firearm and
Firearm Ammunition Tax Ordinance” (hereinafter, the “Second Amendment Tax Ordinance™).

37. The 2015 amendment added a tax on the retail sale of ammunition in Cook County
to the previously adopted tax on the retail sale of firearms in Cook County.

38. The 2015 amendment was sponsored by Commissioners Boykin and Preckwinkle.

39. The Commissioners accepted public testimony on the proposed Ammunition Tax on
November 13, 2015. Supporters of the Ammunition Tax testified that it would help “get guns
off the streets” as a “smart violence prevention policy” and that bullets “endanger public
health.” Opponents of the Ordinance argued that previous efforts to ban gun sales in the county
directly had been ruled unconstitutional.

40. Of the Cook County Commissioners, Commissioner Boykin spoke first, expressing
his support for the bill. He described the ammunition tax as a “gun violence tax.” He described
the purpose of the tax as “curbing the cost of the widespread and senseless gun violence that has
‘gripped Chicago and Cook County in the year 2015,” and he stated that “this tax will require
those who purvey these instruments of death to bear a slightly larger share of the costs than the
rest of us.” He expressed his belief that imposing a tax on ammunition will make the
Commissioners “instruments of justice” for children killed by gunfire and that the children’s
“blood cries out” for them to “add[ ] .to the costs of thq instruments of death.”

41. Commissioner Arroyo stated that the Ammunition Tax “is not symbolic, this is our
stand to say we will do something to keep our neighborhoods safe.” He also stated that he
supported restrictions such as the Ammunition Tax because without them “all of our

communities are not going to be safe.”

9

APP000038 APP000245

C: 293
SUBMITTED - 9308884 - Sandra Estrada - 5/22/2020 9:42 AM



126014

42. Commissioner Butler explained his vote in support of the bill as follows:

I vote aye, and I'm going to take my minute. The people have sent us to the store

but they didn’t give us enough money to buy all that’s needed. So now we got to

be clever enough to take the money that we have and use it to the best of our

ability. And so that’s why I'm voting the way I’m voting and you won’t hear me

say too much because it’s redundant, redundant, redundant.

43. Commissioner Fritchey spoke against the Ammunition Tax on the ground that it
would do nothing to address the problem of gun violence in Cook County but would impose a
burden solely on law-abiding gun owners. He observed that a FOID card is needed to buy
ammunition lawfully in the county, “and if you think that any criminals or gang bangers are
going to, first of all have a FOID card, lét alone go and buy ammunition using their FOID card
and having it recorded, that’s just not how it works . . .You are going to be taxing the lawful gun
owners who we’ve been trying to distinguish and not punish as a matter of policy.”

44. Commissioner Snyder spoke against the Ammunition Tax on the ground that the
County’s tax on firearms had failed to curtail gun violence. The tax on firearms had produced
no positive result, but had instead simply created an incentive for businesses to relocate to
adjacent counties, thereby decreasing sales tax revenue for Cook County, while having no
positive effect on reducing violence. Commissioner Snyder concluded his remarks by observing
that “the long term effect will be less ammunition tax collected over time and huge amounts of
sales tax lost that could have gone to support public safety and anti-violence programs . . ..”

45. Commissioner Morrison explained that he would vote against the Ammunition Tax
because he believed it would have no effect on gun violence and would simply add to the
County’s litigation costs.

If for one second, I personally tﬁought that imposing a sales tax on ammunition

would save one life, I would be jumping up on this desk yelling “yay.” The fact of

the matter is that the gang bangers that commit the crimes, the criminals that
commit the crimes, the vast majority, 80%90% probably more do not even
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possess a[ ] FOID card. It’s a very limited amount of funds that we’re going to
bring in through this.

46. None of the other Commissioners spoke either in support of or against the
Ammunition Tax.
47. The Ammunition Tax passed by a vote of nine to six, with two recorded absences.

The Second Amendment Tax Ordinance

48, The Firearms :l"ax imposes a tax in the amount of $25 on firearms purchased in Cook

County. Section 74-668(a) of the Cook County Code provides that “[a] tax is hereby imposed
_on the retail purchase of a firearm . . . in the amount of $25.00 for each firearm purchased.”

49. The Firearms Tax imposed by Section 74-668(a) became effective on April 1, 2013.
Cook County Ordinance 12-0-64.

50. The Ammunition Tax imposes a tax on the retail sale of centerfire ammunition of
$0.05 per cartridge. Cook County Code § 74-668(b)(1). It defines centerfire ammunition to
mean “firearm ammunition that is characterized by a primer in the center of the base of the
cartridge commonly used in rifles, pistols, and revolvers.” Id. § 74-666.

51. The Ammunition Tax imposes a tax on retail purchases of rimfire ammunition of
$0.01 per cartridge. /d. § 74-668(b)(2). It defines rimfire ammunition to mean “firearm
ammunition that is characterized by a primer that completely encircles the ri.m of the cartridge,
including, but not limited to .22 caliber ammunition.” /d. § 74-666.

52. The Ammunition Tax imposed by Sections 74-668(b)(1) and (2) became effective on
June 1, 2016. Id. § 74-668(b).

53. The Second Amendment Tax Ordinance provides that the taxes on firearms and on
firearm ammunition are to be included in the sale price of the firearm or ammunition, providing

that: “It shall be deemed a violation of this Article for a retail dealer to fail to include the tax
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imposed in this Article in the sale price of firearms and/or firearm ammunition [or] to otherwise
absorb such tax.” Id. § 74-668(c).

54. The Second Amendment Tax Ordinance exempts several classes of firearms sales
and ammunition sales from the tax. /d. § 74-669. The tax is not to be collected when the firearm
or firearm ammunition is being sold to:

a. An office, division, or agency of the United States, the State of [llinois, or any
municipal corporation or political subdivision, including the Anﬁed Forces of the
United States or National Guard, id. § 74-669(a)(1);

b. A bona fide veterans organization which receives firecarms and/or firearm
ammunition directly from the Armed Forces of the United States and uses said
firearms and/or firearm ammunition strictly and solely for ceremonial purposes,
id. § 74-669(a)(2); or

c. Any active sworn law enforcement officer purchasing a firearm and/or firearm
ammunition for official or training related purposes, id. § 74-669(a)(3).

55. The Second Amendment Tax Ordinance provides that a department, an active
member of the Armed Forces, the National Guard, or a deputized law enforcement officer may
apply for a refund for any tax paid on the purchase of a firearm or firearm ammunition that was
made for official use or training purposes. /d. § 74-669(b).

56. The money collected as a result specifically of the Ammunition Tax is dedicated to
the Public Safety Fund. Section 74-677 provides that: “The Revenue generated as the result of
the collection and remittance of the tax on firearm ammunition set forth herein shall be directed
to the Public Safety Fund to fund operations related to public safety.”

The Duties and Obligations of Retail Dealers
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57. The Second Amendment Tax Ordinance requires retail dealers to collect the Second
Amendment Tax from the purchasers of firearms and/or of firearm ammunition in Cook
County, to remit the tax to the Cook County Department of Revenue, and to maintain records of
each transaction involving the sale of a firearm and/or of firearm ammunition; it also imposes a
variety of penalties for failure to perform these functions.

58. A “retail dealer” is defined as “any person who engages in the business of selling
fircarms or firearm ammunition on a retail level in [Cook County] or to a person in [Cook
County].” Id. § 74-666.

59. A retail purchase is defined as “any transaction in which a person in [Cook County]
acquires ownership by tendering consideration on a retail level.” Id. § 74-666.

60. The Second Amendment Tax Ordinance requires a retail dealer to collect the taxes
set forth in Section 74-668(b) “from any purchaser to whom the sale of said firearms and/or
firearm ammunition is made within the County of Cook . .. .” Id. § 74-670(a).

61. After collecting the tax from the purchaser, the retail dealer is required “to remit the
tax due on the sales of firearms and/or firearm ammunition purchased in Cook County, on forms
prescribed by the Dépanment, on or before the 20th day of the month following the month in
which the firearm and/or firearm ammunition sale occurred on a form and in the manner
required by the department.” Id. § 74-670(b).

62. The Second Amendment Tax Ordinance requires retail sellers of firearms and of
firearm ammunition to “keep and maintain accurate and complete documents, books, and
records of each transaction or activity subject to or exempted by this ordinance, from start to
complete, including all original source documents.” /d. § 74-672. The Ordinance prescribes how

these records are to be kept and requires that, “at all reasonable times during normal business
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hours, be open to inspection, audit, or copying by the department and its agents.” Id. §§ 74-672,
74-673.

63. The Second Amendment Tax Ordinance makes it a violation for any retail dealer to
sell a firearm and/or firearm ammunition without collecting and remitting the Second
Amendment Tax, id. § 74-671(a), to fail to include the tax in the sale price or otherwise absorb
the tax, id. § 74-768(c), and to fail to keep books and records as required by the Ordinance, id. §
74-671(b).

64. A retail dealer who commits a violation “shall be subject to a fine in the amount of
$1,000.00 for the first offense, and a fine of $2,000.00 for the second and each subsequent
offense.” Id. § 74-671(d). A “[s]eparate and distinct offense shall be regarded as committed
each day upon which said person shall continue any such violation, or permit any such violation
to exist after notification thereof.” Id.

65. As a retail dealer of firearms and ammunition in Cook County, Plaintiff Maxon is
subject to the requirements of the Second Amendment Tax Ordinance. It pays Cook County
thousands of dollars per month in firearm taxes, and it expects to pay thousands of dollars per
month in ammunition taxes. Furthermore, it has incurred costs to comply with the Firearm Tax
and will continue to incur such costs as long as the tax remains in effect.

66. Maxon expects the cost of compliance with the Ammunition Tax to be even higher
than that of the Firearm Tax. On June 3, 2016, Maxon received a notice from the Cook County
Department of Revenue announcing numerous recordkeeping and reporting requirements
related to the Ammunition Tax. Maxon first learned of these requirements through the notice. A
copy of the notice, and the accompanying “Firearm and Firearm Ammunition Tax Return,” are

attached hereto as Exhibit 2.
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67. The notice states that “[f]ailure to correctly complete the return, and/or
underpayment will give the Cook County Department of Revenue . . . cause to assess penalties,
interest, and/or a processing fee pursuant to the Uniform Penalties, Interest and Procedures
Ordinance found in Chapter 34 of the Cook County Code of Ordinances.”

68. Maxon must now provide the Cook County Dcpanment of Revenue with a monthly
tax return detailing, among other things, the number of rounds of rimfire and centerfire
ammunition in its inventory at the beginning and end of each month.

69. These recordkeeping and reporting requirements have been imposed without regard
for the recordkeeping practices that are standard practice in the ammunition industry and are
unduly burdensome.

70. Ammunition typically is sold by the box, not by individual round. Accordingly,
ordering, inventory, and point of sale systems used by Maxon and others in the ammunition
industry are set up for units of “Boxes.” There is no field for “rounds per box,” or equivalent
information, in Maxon’s software systems. What is more, Maxon is not able to unilaterally alter
those systems to include that informz’ition.

71. Because the inventory counts demanded by Cook County are not available through
Maxon’s automated systems, Maxon employees will be requirea to spend many hours every
month collecting and tabulating the information required by Cook County. This will result in
significant costs on Maxon and will be harmful to Maxon’s business. Maxon expects that its
costs to comply with Cook County’s requirements will be thousands of dollars per year.

72. The inventory data required by Cook County is unnecessary for the accurate

assessment of the Ammunition Tax.
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73. Because Maxon is prohibited from absorbing the Firearm and Ammunition Taxes,
the Second Amendment Tax Ordinance increases the price of its products relative to products
sold by competitors outside of Cook County. Indeed, firearms retailers in surrounding counties
attempt to attract business by advertising the fact that they are not subject to the Second
Amendment Tax.

The Duties and Obligations of Purchasers

74. The Second Amendmenlt Tax Ordinance defines a purchaser as “any person who
purchases a firearm or firearm ammunition in a retail purchase in the county.” /d. § 74-666.

75. The Second Amendment Tax Ordinance provides that the tax imposed by the
Ordinance is to be collected from any purchaser to whom a firearm and/or ammunition is sold
by a retailer dealer in Cook County. Id. § 74-670(a).

76. The Second Amendment Tax Ordinance provides specifically that “[i]f for any
reason a retail[] dealer fails to collect the tax imposed by this article from the purchaser, the
purchaser shall file a return and pay the tax directly to the department, on or before the [20th
day of the month following the month in which the firearm ammunition sale occurred].” Id. §
74-670(c).

77. The Second Amendment Tax Ordinancle makes it a violation for a purchaser “to fail
to remit the tax imposed in this Article when not collected by the retail dealer.” Id. § 74-671(c).

78. A purchaser who fails to remit the Second Amendment Tax in any case where the
retail dealer has failed to do so “shall be subject to a fine in the amount of $1,000.00 for the first
offense, and a fine of $2,000.00 for the second and each subsequent offense.” Id. § 74-671(d).
There is no requirement in the Second Amendment Tax Ordinance that purchasers have

knowledge of the tax or the fact that the retailer failed to collect it to be subject to the fine.
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The Effects of the Second Amendment Tax Ordinance

79. The Second Amendment Tax Ordinance imposes significant burdens on law-abiding
purchasers of firearms and ammunition and on retail firearm and ammunition dealers.

80. The right to keep and bear firearms for lawful purposes such as self-defense,
hunting, and target shooting is a fundamental constitutional right. In order to exercise this right,
of course, a person must first obtain firearms and firearm ammunition.

81. Purchasers of firearms and of firearm ammunition in Cook County are forced to pay
a tax solely because they are exercising their fundamental constitutional rights.

82. Because Illinois law requires that anyone purchasing a firearm or firearm
ammunition in the state of Illinois must possess and present a FOID card, and because felons,
drug addicts, the mentally ill, undocumented immigrants, and domestic abusers are bamé:d from
receiving a FOID card, the burden of the Second Amendment Tax Ordinance falls
disproportionately on law-abiding gun owners who choose to purchase firearms and/or firearm
ammunition in Cook County using a valid FOID card.

83. What is more, the burden of the Second Amendment Tax Ordinance will be felt most
acutely by lower-income individuals who, as compared to those with greater economic means,
will, on average, live in neighborhoods with higher violent crime rates and have more difficulty
paying the Second Amendment Tax or traveling outside of Cook County to avoid the Tax.

84. The Second Amendment Tax Ordinance requires retail dealers to keep extensive
records of the number and type of firearms and of firearm ammunition being sold, to ascertain
the purposes for which individual firearms and even of individual rounds of ammunition are
sold, and to file monthly reports on the type, quantity, and purchasers of firearms and of firearm

ammunition.
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85. The Second Amendment Tax Ordinance places Cook County retail dealers at a
significant competitive disadvantage to retail dealers in neighboring Lake, McHenry, Kane,
DuPage, and Will counties. Maxon, for example, which operates in Cook County and is
therefore subject to the Second Amendment Tax Ordinance, must compete with retail dealers a
short distance away in neighboring DuPage County, which are not subject to the Ordinance.

86. The Second Amendment Tax Ordinance adversely affects Maxon’s business. The
Second Amendment Tax Ordinance puts all retail dealers in Cook County at a competitive
disadvantage in relation to retailers outside of Cook County who do not have to charge and
collect the Second Amendment Tax. The Ordinance also interferes with the Second Amendment
rights of Maxon’s customers and Maxon’s right to sell firearms.

87. The Second Amendment Tax Ordinance deprives retail dealers, purchasers, and the
citizens of Cook County of the protection and security that results from the well-armed body of
law-abiding citizenry that the Second Amendment guarantees for all Americans. By making it
more difficult for law-abiding citizens to purchase firearms and ammunition in Cook County,
the ordinance will inevitably result in an increase in the proportion of firearms and ammunition
in Cook County that is in the hands of the “criminals or gang bangers™ whom, as Commissioner
Fritchey observed, will remain unaffected and unburdened by the Ordinance:

COUNT I
(United States Constitution Amendments II and XIV)

88. Plaintiffs restate and re-allege as if. fully set forth herein the allegations of the
preceding paragraphs.

89. The Second Amendment to the United States Constitution provides: “A well
regulated Militia, being necessary to the security of a free State, the right of the people to keep

and bear Arms, shall not be infringed.”
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90. The Second Amendment right to keep and bears arms is a fundamental right.

91. The Second Amendment right to keep and bear arms includes a corresponding right
to acquire firearms and/or firearm ammunition. Indeed, any right to own and use firearms would
be wholly illusory without a corresponding right to acquire firearms and firearm ammunition.

92. The Fourteenth Amendment to the United States Constitution provides, in part:

No State shall make or enforce any law which shall abridge the privileges or

immunities of citizens of the United States; nor shall any State deprive any person

of life, liberty, or property, without due process of law; nor deny to any person

within its jurisdiction the equal protection of the laws.

93. The Second Amendment is applicable to the States and to the political subdivisions
thereof through the Fourteenth Amendment.

94. The Second Amendment Tax Ordinance requires any law-abiding purchaser to pay a
tax on any firearm and on every round of firearm ammunition purchased at retail in Cook
County. The Ordinance prohibits a retail dealer from absorbing the cost of the Second
Amendment Tax and, therefore, ensures that law-abiding citizens who elect to exercise their
Second Amendment rights will bear the burden of the tax whenever they do so. The Second
Amendment Tax Ordinance, therefore, imposes a direct and targeted burden on the exercise of a
constitutionally protected right. It also impacts the rights of firearm and ammunition retailers as
they will suffer diminished sales.

95. The Second Amendment Tax Ordinance is intended to, and will, discourage law-
abiding citizens from exercising their fundamental rights, and it will reduce the purchase of
firearms and of firearm ammunition by those citizens from retail dealers within Cook County.

96. The Second Amendment Tax Ordinance further provides that “[i]t shall be a

violation of this article for any purchaser to fail to remit the tax imposed in this article when not

collected by the retail dealer.” See Cook County Code § 74-671(a), (c). By subjecting law-
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abiding purchasers who seek to purchase a firearm and/or firearm ammunition to potential
liability of up to $2,000 per offense should they purchase said firearm or firearm ammunition
upon the sale of which their retail dealer should, for whatever reason, fail to collect and remit
the Second Amendment Tax, the Ordinance creates a significant burden and a corresponding
chilling effect on the exercise of Second Amendment rights.

97. The monies obtained by Cook County through the Second Amendment Tax are not
used to defray any administrative or regulatory costs relating to the lawful purchase and use of a
firearm by law-abiding, FOID-holding citizens exercising their fundamental right to keep and -
bear arms for the protection of themselves, their loved ones, and their homes.

98. The Second Amendment Tax Ordinance imposes a tlax exclusively on the sale of
firearms and/or of firearm ammunition. It thus imposes a burden directly and exclusively on
conduct at the heart of the Second Amendment.

99. The Second Amendment Tax Ordinance is not narrowly, substantially, or rationally
tailored to the aim of reducing the amount of violent crime in Cook County or to any other
legitimate governmental interest. The Second Amendment Tax will do nothing to reduce the
number of firearms or the amount of firearm ammunition that are available to those who engage
in violent crime. The Second Amendment Tax Ordinance insteéd reduces the ability only of
law-abiding citizens to defend themselves against violent crime.

100. The Second Amendment Tax Ordinance, therefore, violates Plaintiffs’
Constitutional rights as set forth herein.

WHEREFORE, Plaintiffs pray that this Honorable Court:
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A. Enter a declaratory judgment pursuant to 735 ILCS 5/2-701 that the Second
Amendment Tax Ordinance violates the Second and Fourteenth Amendments to
the United States Constitution.

B. Enter a preliminary and permanent injunction enjoining the Defendants and their
officers, agents, and employees from enforcing the Second Amendment Tax
Ordinance.

c. Enter an Order awarding Plaintiffs their costs of suit including attorneys’ fees
and costs pursuant to 42 U.S.C. §§ 1983 and 1988; and

D. Enter an Order providing any other and further relief that the Court deems just
and appropriate under the circumstances.

COUNT II
{(Illinois Constitution, Article I, Section 22)

101.  Plaintiffs restate and re-allege as if fully set forth herein the allegations of the
preceding paragraphs.

102.  Article I, Section 22 of the Illinois Constitution provides: “Subject only to the
police power, the right of the individual citizen to keep and bear arms shall not be infringed.”

103. The Cook County Board of Qommissioncrs enacted the Second Amendment Tax
Ordinance as an exercise of the Board’s taxing power, not of its police power.

104. The Second Amendment Tax Ordinance violates Article I, Section 22 of the
Illinois Constitution by infringing the rights of individual citizens to keep and bear arms through
an exercise of a power other than the police power.

105.  Furthermore, the Second Amendment Tax Ordinance requires any law-abiding
purchaser to pay a tax on every firearm and every round of firearm ammunition purchased at

retail in Cook County. The ordinance prohibits a retail dealer from absorbing the cost of the
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Second Amendment Tax and, therefore, ensures that law-abiding citizens who elect to exercise
their Article I, Section 22 rights will bear the burden of the tax whenever they do so. The
Second Amendment Tax Ordinance, therefore, imposes a direct and targeted burden on the
exercise of a constitutionally protected right. It also impacts the rights of firearm and
ammunition retailers as they will suffer diminished sales.

106. The Second Amendment Tax Ordinance is intended to, and will, discourage law-
abiding citizens from exercising their rights under the Illinois Constitution, and will reduce the
purchase of firearms and of firearm ammunition by those citizens from retail dealers within
Cook County.

107.  The Second Amendment Tax Ordinance further provides that “[i]t shall be a
violation of this article for any purchaser to fail to remit the tax imposed in this article when not
collected by the retail dealer.” See Cook County Code § 74-671(a), (¢). By subjecting law-
abiding purchasers who seek to purchase firearms and/or firearm ammunition to potential
liability of up to $2,000 should they purchase a firearm and/or firearm ammunition upon the
sale of which their retail dealer should, for whatever reason, fail to collect and remit the tax, the
Second Amendment Tax Ordinance creates a significant burden and a corresponding chilling
effect on the exercise of the right guaranteed by Article I, Section 22 of the Illinois Constitution.

108. The monies obtained by Cook County through the Second Amendment Tax are
not used to defray any administrative or regulatory costs relating to the lawful purcl.lase and use
of a firearm by law-abiding, FOID-holding citizens exercising their fundamental right to keep

and bear arms for the protection of themselves, their loved ones, and their homes.
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109. The Second Amendment Tax Ordinance imposes a tax exclusively on the sale of
firearms and/or of firearm ammunition. It thus imposes a burden directly and exclusively on
conduct at the heart of Article I, Section 22 of the Iliinois Constitution.

110. The Second Amendment Tax Ordinance is not narrowly, substantially, or
rationally tailored to the aim of reducing the amount of violent crime in Cook County or to any
other legitimate government interest. The Tax will do nothing to reduce the number of firearms
or the amount of ammunition available to those who engage in violent crime. The Second
Amendment Tax Ordinance reduces the ability only of law-abiding citizens to defend
themselves against violent crime.

111. The Second Amendment Tax Ordinance, therefore, violates Plaintiffs’

_CmmhMmﬂH@m%sammmadn

WHEREFORE, Plaintiffs pray that this Honorable Court:

A. Enter a declaratory judgment pursuant to 735 ILCS 5/2-701 that the Second
Amendment Tax Ordinance violates Article I, Section 22 of the Illinois
Constitution of 1970.

B. Enter a preliminary and permanent injunction enjoining the Defendants and their
officers, agents, and employees from enforcing the Second Amendment Tax
Ordinance.

30 Enter an Order awarding Plaintiffs their costs of suit including attorneys’ fees
and costs pursuant to 740-ILCS 23/5(c)(2); and

D. Enter an Order providing any other and further relief that the Court deems just
and appropriate under the circumstances.

COUNT III
(IHinois Constitution, Article IX, Section 2)
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112.  Plaintiffs restate and re-allege as if fully set forth herein the allegations of the
preceding paragraphs.

113.  Article IX| Section 2 of the Illinois Constitution of 1970 (the “Uniformity
Clause™) provides that “[i]n any law classifying the subjects or objects of non-property taxes or
fees, the classes shall be reasonable and the subjects and objects within each class shall be taxed
uniformly. Exemptions, deductions, credits, refunds and other allowances shall be reasonable.”

114. The Second Amendment Tax Ordinance violates the Uniformity Clause.

115. The Second Amendment Tax Ordinance draws an unreasonable distinction
between firearms and other consumer goods.

116. The Second Amendment Tax Ordinance draws an unreasonable distinction
between ammunition and other consumer goods.

117.  The Second Amendment Tax Ordinance draws an unreasonable distinction
between retail sales and all other lawful sales of firearms and ammunition, including sales
between two private, law-abiding citizens.

118. The Second Amendment Tax Ordinance is not based upon a reasonable
distinction drawn between those who are to be taxed and those who are not to be taxed.

119. The Second Amendment Tax Ordinance does not bear a reasonable relationship
to the public policy aims the Commissions seeks to promote.

120.  There is no rational basis for the distinction that the Second Amendment Tax
Ordinance draws between centerfire ammunition and rimfire ammunition to support the
imposition of a tax five times as high on centerfire ammunition cartridges as it does on rimfire

ammunition cartridges.
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121. Moreover, the burden of the Second Amendment Tax Ordinance will be borne by
law-abiding purchasers, who have obtained, possess, and have presented a valid FOID card to a
Cook County retail dealer and who are able to purchase firearms and/or firearm ammunition
legally within Cook County. Citizens who purchase, possess, and use firearms and/or firearm
ammunition responsibly and legally, are not responsible for, or the cause of, societal costs
relating to gun violence.

122. The Second Amendment Tax Ordinance will not be borne by the violent
criminals who are responsible for the costs associated with violent crime. Many of these
individuals are unable or unwilling to obtain a FOID card and, therefore, cannot lawfully
purchase firearms or firearm ammunition from retail dealers in Cook County. Because a FOID
card is required to purchase a firearm and/or firearm ammunition in Illinois, such criminals
cannot legally purchase a fircarm and/or firearm ammunition and will never pay the Second
Amendment Tax as compared to law-abiding, FOID-holding citizens who will be required to
pay the Tax.

123. It was patently unreasonable for Cook County to impose a pointless tax only on
the law-abiding citizens of Cook County simply because it lacks the power or ability to impose
a tax on the County’s law-breaking citizens who are responsible for the violence the County
seeks to regulate.

124.  There is no rational distinction to be drawn between law-abiding citizen
purchasers of firearms and/or of firearm ammunition, who are subjected to the tax, and the
federal and state personnel, the veterans organizations, and the law enforcement personnel who

are exempted from the tax under Section 74-669.
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125. The Second Amendment Tax Ordinance violates the Uniformity Clause,
therefore, because it relies upon classifications of firearms and of firearm ammunition and
classifications of taxpayers that are unreasonable, subjects ammunition to non-uniform taxation,
and is not reasonably tailored to the purpose for which it was enacted.
WHEREFORE, Plaintiffs pray that this Honorable Court:
A, Enter a declaratory judgment pursuant to 735 ILCS 5/2-701 that the Second
Amendment Tax Ordinance violates Article IX, Section 2 of the Illinois
Constitution of 1970.

B. Enter a preliminary and permanent injunction enjoining the Defendants and their
officers, agents, and employees from enforcing the Second Amendment Tax
Ordinance.

;s Enter an Order awarding Plaintiffs their costs of suit including attorneys’ fees

and costs pursuant to 740 ILCS 23/5(c)(2); and

D. Enter an Order providing any other and further relief that the Court deems just

and appropriate under the circumstances.

COUNT IV
(Preemption)

126.  Plaintiffs restate and re-allege as if fully set forth herein the allegations of the
preceding paragraphs.

127. The Second Amendment Tax Ordinance is preempted by both the FOID Act and
the FCCA, because it impermissibly regulates the possession of handguns and handgun
ammunition by the holders of FOID cards and of concealed carry permits.

128.  Before possessing a handgun or handgun ammunition, of course, a person must

first acquire a handgun and ammunition for the handgun. The imposition of a “tax” on the
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acquisition of firearms and ammunition thus amounts in practice to a burden on the possession
of firearms and ammunition in addition to and in conflict with the requirements of the FOID Act
and the FCCA,

129.  The intent of the legislature in enacting the FOID Act and the FCCA was to
“preempt| ] all local ordinances applying to handguns” to the extent they apply to FOID card
holders or concealed carry licensees.'

130. The FOID Act completely preempts the regulation, licensing, possession, and
registration of handguns and handgun ammunition by holders of FOID cards:

[Tlhe regulation, licensing, possession, and registration of handguns and

ammunition for a handgun, and the transportation of any firearm and ammunition

by a holder of a valid Firearm Owner’s Identification Card issued by the

Department of State Police under this Act are exclusive powers and functions of

this State . . . This section is a denial and limitation of home rule powers and

functions under subsection (h) of Section 6 of Article VII of the Illinois

Constitution.

430 ILCS 65/13.1(b), (€).

131. Because it seeks to regulate directly and exclusively the holders of valid FOID
cards, the Second Amendment Tax Ordinance is invalid under Section 13.1(b) of the FOID Act.
By regulating exclusively those whom the Illinois legislature expressly denied it the power to
regulate, Cook County has directly contravened the purpose of the FOID Act.

132, Similar to the FOID Act, Section 90 of the FCCA, entitled “Preemption,”
provides specifically that:

The regulation, licensing, possession, registration, and transportation of handguns and

ammunition for handguns by licensees are exclusive powers and functions of the

State. . . . This Section is a denial and limitation of home rule powers and functions
under subsection (h) of Section 6 of Article VII of the Illinois Constitution.

| See Transcript of 98th General Assembly Senate House Bill 183 at 18 (May 31, 2013),
http://goo.gl/6vQT2e.
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430 ILCS 66/90.
133. The Second Amendment Tax Ordinance, by imposing a tax on the sale of
handguns and .handgun ammunition to law-abiding customers, imposes a burden on the holders
of FCCA cards seeking to exercise their legal right to possess and to carry a loaded handgun in
addition to and in conflict with the requirements of State law. The Second Amendment Tax
Ordinance, therefore, is preempted by Section 90 of the FCCA.
134.  An express purpose of the Second Amendment Tax Ordinance was consistently
stated to be the reduction of gun violence and, according to at least one Commissioner, to
ultimately restrict the operation of retail dealers within Cook County.
135. The revenue generated by the Ammunition Tax is directed to the Public Safety
Fund to fund operations related to public safety, not to the general fund. Cook County Code §
74-677. |
136.  The Second Amendment Tax Ordinance is preempted by both the FCCA and the
FOID Act and is, therefore, illegal, improper, and unenforceable, and should be stricken.
WHEREFORE, Plaintiffs pray that this Honorable Court:
A. Enter a declaratory judgment, pursuant to 735 ILCS 5/2-701 that the Second
Amendment Tax Ordinance is preempted by the FCCA and FOID Act.

B. Enter a preliminary and permanent injunction enjoining the Defendants and their
officers, agents, and employees from enforcing the Second Amendment Tax
Ordinance.

G Enter an Order awarding Plaintiffs their costs of suit including attormeys’ fees

and costs pursuant to 740 ILCS 23/5(¢)(2); and
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D. Enter an Order providing any other and further relief that the Court deems just
and appropriate under the circumstances.
Respectfully Submpitted:

ey A

Christian D. Ambler
One of the Plaintiffs’ Attorneys

Christian D. Ambler (ARDC No. 6228749)
Stone & Johnson, Chtd.

111 West Washington Street

Suite 1800

Chicago, Illinois 60602

(312) 332-5656
cambler@stonejohnsonlaw.com

David H. Thompson (ARDC No. 6316017)
Peter A. Patterson (ARDC No. 6316019)
Cooper & Kirk, PLLC

1523 New Hampshire Avenue, N.W.
Washington, D.C. 20036

(202) 220-9600
dthompson({@cooperkirk.com
ppatterson(@cooperkirk.com
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15-6469
ORDINANCE

Sponsored by
THE HONORABLE RICHARD R. BOYKIN, COUNTY COMMISSIONER,
PRESIDENT TONI PRECKWINKLE, LARRY SUFFREDIN, DEBORAH SIMS,
JOAN PATRICIA MURPHY, JESUS G. GARCIA, STANLEY MOORE, JOHN P, DALEY,
LUIS ARROYO JR. AND JERRY BUTLER, COUNTY COMMISSIONERS

FIREARM AND FIREARM AMMUNITION TAX

NOW THEREFORE BE IT ORDAINED, by the Cook County Board of Commissioners that Chapter
74 - Taxation, Artiele XX. Firearm Tax, Seetion 74-665 through 74-676 be enacted as follows:

ARTICLE XX. - FIREARM AND FIREARM AMMUNITION TAX
Sec. 74-665.  Short title.

This Article shall be known and may be cited as the "Cook County Fircarm and Firearm
Ammunition Tax Ordinance."

Sec. 74-666.  Definitions.

The following words, terms, and phrases, when used in this Article. shall have the meanings
ascribed to them in this Section, except where the context clearly indicates a different meaning:

Firearm shall have the same meaning as set forth in the [llinois Firearm Owners ldentification
Act, 430 [LCS 65/1. 1, or any successor statute.

Firearn ammunition shall have the same meaning as set forth m the lllinots Firearm Owners
[dentification Card Act, 430 [LCS 65/ 1. 1, or any successor statute.,

Centerfire ammunition means firearm ammunition that is characterized by a primer in the center
of the base of the cartridge.

Department means the Department of Revenue in the Bureau of Finance of Cock County.

Director means the Director of the Department of Revenue.

Person means any means any individual, corporation, limited liability corporation, organization,
government, governmental subdivision or agency, business trust, estate, trust. partnership, association and

any other legal cntity.

Purchaser means any person who purchases a fireann or firearm ammunition in a retail purchase
in the county,

Retail dealer means any person who engages in the business of selling fircarms or firearm
ammunition on a retail level in the county or to a person in the county.
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Retail purchase means any transaction in which a person in the county acquires ownership by
tendering consideration on a retail level.

Rimfire ammunition mecans firearm ammunition that is characterized by a primer that completely
encircles the rim of the cartridge.

Sheriff means the Sheriff’s Office of Cook County, Illinois.

Sec, 74-667.  Registration,

Any retail dealer as defined in this article shall register with the Department in the form and
manner as preseribed by the Department. Policies. rules and procedures for the registration process and
forms shall be prescribed by the Department,

Sec. 74-668.  Tax imposed, rates.

{a) Firearm Tax Rate. A tax is hereby imposed on the retail purchase of a firearm as defined
in this Article in the amount of $25.00 for each firearm purchased.

(b) Firearm Ammunition Tax Rate. Effective June 1, 2016 a tax is hereby imposed on the
retail purchase of firearm ammunition as defined in this article at the following rates:

(1) Centerfire ammunition shall be taxed at a rate of $0.05 per cartridge.
(IV)  Rimfire ammunition shall be taxed at a rate of $0.0 1 per cartridge.

(c) Tax Included in Sales Price. It shall be deemed a violation of this Article for a retail
dealer to fail to include the tax imposed in this Article in the sale price of firearms and/or firearm
ammunition to otherwise absorb such tax. The tax levied in this article shall be imposed is in addition to
all other taxes imposed by the County of Cook, the State of Illinois, or any municipal corporation or
political subdivision of any of the foregoing.

Sec. 74-669.  Tax-exempt purchases and refunds.

{(a) Notwithstanding any other provision of this article, in accordance with rules that shall be
promulgated by the department in regards to tax exempt purchases, retail dealers shall not collect the
firearm and/or firearm ammunition tax when the firearm and/or firearm ammunition is being sold to the
following:

(1) An office, division, or agency of the United States, the State of [llinois, or any municipal
corporation or political subdivision, including the Armed Forces of the United States or
; National Guard.

2) A bona fidc veterans organization which receive fircarms and/or fircarm ammunition
directly from the Armed Forces of the United States and uses said fircarms and/or firearm
ammunition strictly and solely for ceremonial purposecs with blank ammunition.

(3) Any active sworn law enforcement officer purchasing a firearm and/or firearm
ammunition for official or training related purposes presenting an official law
enforccment identification card at the time of purchase.
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(b} In accordance with rules to be promulgated by the department, an active member of the
Armed Forces of the United Siates, National Guard or deputized law enforcement officer may apply for a
refund from the department for the tax paid on a fircarm and/or firearm ammunition that was purchased
for official use or training related purposes.

(c) Notwithstanding any other provision in this Article, in accordance with rules that shall be
promulgated by thc department in regards to tax cxempt purchase, retail dealers shall not collect firearm
ammunition tax on blank ammunition.

Sec. 74-670,  Collection and remittance.

(a) Tax Collection. Any retail dealer shall colleet the taxes imposed by this Article from any
purchaser to whom the sale of said firearms and/or fircarm ammunition is made within the County of
Cook and shall remit to the Department the tax levied by this Article.

(b) Tax Remittance. It shall be the duty of every retail dealer to remit the tax due on the sales
of firearms and/or firearm ammunition purchased in Cook County, on forms prescribed by the
Department. on or before the 20th day of the month following the month in which the firearm and/or
firearm aminunition sale occurred on a form and in the manner required by the department.

{c) If for any reason a retailer dealer fails to collect the tax imposed by this article from the
purchascr, the purchaser shall file a return and pay the tax directly to the department. on or before the date
required by Subsection (b) of this Scction.

Sec. 74-671.  Violations and penalties.

{a) It shall be a violation of this Article for any retail dealer to sell firearms and/or firearm
ammunition without collecting and remitting the tax imposed in this Article.

b) It shall be a violation of this Article for any retail dealer fail to keep books and records as
required in this Article.

(c) It shall be a violation of this Article for any purchaser to fail to remit the tax imposed in
this Artticle when not collected by the retail dealer.

(d) Any person determined to have violated this Article, shall be subject to a fine in the
amount of $1,000.00 for the first offense. and a fine of $2,000.00 for the second and each subsequent
offense. Separate and distinct offense shall be regarded as committed each day upon which said person
shall continue any such violation, or permit any such violation to exist atter notification thereof. It shall
be deemed a violation of this Article for any person to knowingly fumish false or inaccurate information
to the Department.

Sec, 74-672.  Required books and records.

Every person who is subjeet to this tax shall keep and maintain accurate and complete documents,
books, and records of each transaction or activity subject to or exempted by this Ordinance, from start to
complete, including all original source documents. All such books and records shall be kept as provided
in Chapter 34. Article 1I1. of the Uniform Penaltics, Interest, and Procedures Ordinance, and shall, at all
rcasonable times during normal business hours. be open to inspection, audit, or copying by the
department and its agents.
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Sec. 74-673.  Inspection; audits.

Books and records kept in compliance with this Article shall be made available to the Department
upon request for inspection, audit and/or copying during regular business hours. Representatives of the
Department shall be permitted to inspect or audit fircarm and/or firearm ammunition inventory in or upon

any premises. It shall be unlawful for any person to prevent, or hinder a duly authorized Department
representative from performing the enforcement duties provided in this Article.

Sec. 74-674.  Application of uniform penalties, interest, and procedures Ordinance.

Whenever not inconsistent with the provisions of this Article, or whenever this Article is silent,
the provisions of the Uniform Penalties, Interest, and Procedures Ordinance, Chapter 34, Article I, of the
Cook County Code of Ordinances, shall apply to and supplement this Article.

Sec. 74-675.  Rulemaking; policies, procedures, rules, forms,

The department may promulgate polieies, procedures, rules. definitions and forms to carry out the
duties imposed by this Article as well as pertaining to the administration and enforcement of this Article.

Sec. 74-676.  Enforcement, department and sheriff.

The department is authorized to enforce this Article, and the Sheriff is authorized to assist the
department in said enforcement.

Sec. 74-677.  Dedication of Funds

The revenue generated as the result of the collection and remittance of the tax on firearm
amununition set forth herein shall be directed to the Public Safety Fund to fund operations related to
public safety.

Effective Date: Ordinance Amendments effective upon passage.

Approved and adopted this | 8th of November 2013.

TONI PRECKWINKLE, President
Cook County Board of Commissioners

(SEAL)

@uﬁc@ Een

Attest:
DAVID ORR, County Clerk
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IN THE CIRCUIT COURT OF
COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

GUNS SAVE LIFE, INC., DPE SERVICES,
INC,, 4/b/a MAXON SIIOOTERS?
SUPPLIZS AND INDOOR RANGE, and
MARILYN SMOI ENSKI,

DMaintifts

V. No. 153CI1 18217

ZAHRA AL solely in her capacity ag

Birector of ihe Department of Revenue af

Cook County, TFHIOMAS J. DART, solely in

his capacity as Cook Counly Sheriff, and the ;
COUNTY OF COOK, ILLINOIS, & county !
in the State of Jlhnois, :

Defendants,

AFFIDAVIT OF JOIIN BOCH

l. Jehn Boch, pursuant (o 7335 ILCS 5/2-1008, T, Sue. €1 R, .91, and 735 TLCS 5/1-
109, stale as lollovis:

1. Tam s resident and c.tizen of the Stale of linois.

2. T the Exccul ve Diector of Guns Save Life, hne, (°GST.), and have held this
position since 2015; [ served ay the president of GSL from 2010 to 2014 and us vice president for
over a dozen years prior to that. Tam the editer cmeritus of GunNews Magazinc. the montHy
journal of GSL, which hus a circulation of roughly 2C,000~ copies. [ am ulso a member of GSL.

3 I possess a valid Jllinois Fircarm Owners Identificativn Card auwl ¢ valid Llincis

Fircarms Conzealed Carrv License.

.'5 --.:i. i3 TR
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4, (uns Save Lile, Irc.. 13 an independent nol-lor-profit oreaaizacon that is
dedicaled 1o prolecting the Second Awerduent rights ol [lirois citivens to <cep and bear
frearms and (o defend huemsclves,

5. GSL kas m:mj‘ members who reside 1o Cook Coun.y and hosts monthly meetings
in Conk County GRI members vwha purchase firezrius and ammunidon jn Cook County alc
sub ect 19 the Cook County Fircarms ‘lax aad Anmmunition Tax.

b, (381, members have purctassd ivearms in Cook County since the pagsage of the
Fuear ns Tax and have paid the Fireams Tax GSL members also have parehzsed communition in
Cook Courty since the sasscge o " the Ammunilion Tux and have said the Ammeni ioo Tax

7. On Febmary 17, 2015, Umysell purchasal w freurn ¢ Chwek™s Gun Shop and
Fistol Range, 14310 8. Tndiana Aveauc. Riverdale, 1T, 60827 ard paid the Cook Coury Fnearms
Tax of $25 A copy of the rece-pt for this purchase is atuiched Fereto as Exlibt A,

R GSL members purch,se ammunition in Cook Counly ard haye already paid the
Arnuntien Tax. They report that they expect to purchase ammunition &, reduced ales,

however, now that the Ammuwition Tax has cong into elfect.

2. Althoaph GSL members have paid the Cook County “hiearms ~ax, GRT. membors
have purposcly avoided punasing (rsaims ta Cook Counly (o avoid paying the Uivcarms Tax,
And a.theugh GST rrembers have pad the Cook County Ammumnon Tax, GSE members also
have pirposely avotded purehiasing amnpition 1p Cool County o avoid paying the
Ammnunitien Tax. Thus, GSL rierubers would purchase fiierems ane amnuniton in Cock

County at g preater 1ile but for th2 Secord Amendment e,

rd
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10 Firearms ratailers outside of Cook County frequently advertice that they are not
subject to Cook County’s Firearms Tax. A eopy of orc such adverisement that rur 1o G3L's
monthly journal is atlachec as Exh bl B.

Under penaltivs as previded by law pursuant £ Section £/2-109 of the Code of Livil

Frocedure, the uadersigned certifics that the statemenls set forth i this instrement are true and

[l B

/ |
| |' /{2’ L'/_(-?_Dﬂ Jols Bock

coyrect.

ad
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SO N\ |mostWholeSaleGuns.com

. = & »
" " " >0

ey Dupage County Gun Retailer

Sl Your Source For Guns & Supplies

S BIb We Buy, Sell & Transfer

aE R No Crook county tax!

7545 South Madison Street Ste. 11
Burr Ridge, 1L 60527
Phone 630-863-1379
No Crook county tax!

QW Classes 1l nois, Utah, Arvona.
Buy online and SAVE)
hitp/viww.almaostwholesalegons com.

S&W and 'Y Dlve Deale-

Z» B
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IN'TIIE CIRCUIT COURT OF
COOR COUNTY, 1LLINOTS
COUNTY DEPARTMLENT, CHANCERY DIVISION

GUNS SAVE T IFF, INC., DPL SERVILES.
INC., ditva MAXON SHOOTERS?
SUPPTIFES AND MTOOR RANGL. and
MARILYN SMOLLENSKI,

Plawutiffs

V. No [ CITI&R217

ZAHRA ATT solely in her capacity as
Directer of the Depariment of Revenne of
Cook County. THOMAS J. DAR'L, solely in
hiy vapacity as Cook Connty ShenfT, ard he
COUNLY QI COCK., TLLINOIS, a vounty
in the Stare of Ulinois,

Defendants.

- o

AFFIDAYIT OF MARILYN SMOJ.ENSKI

1 Marilyn Smolenski, putsuan-to 73517 C8 52.1005, Tur, Sup. Cr RO 191 and 735 108

SE-109, state ag [ollowwe:

1. T ¢ resideat of Cool Cownty, 1llinois and @ citizen of the Stoie of TlHnois.
2 [ am = member o) Guns Save Lifz,
A T hold a vahid lUlineis Firearm OQwners 1dentication Card and g vahld Hhnois

Concealzd Carr, licenae.
z, Iwas stadked by oy ex-husband tu the late 990, T 1999, he lnoke into ray hense,
T have thas tearned from expetience of re need 1o be asle to dafene myse!  Indeed. this incident

is one ol the reasoas I now carry a firearm for self-defense,
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5. 1 am @ mzmber of a shooting club in Aurora, llinas, where | ofier rractice
thooting. My hussand and 1 frequently visit other shooting ranges, including hMaxan Shooter’s
Supplies and Indoor Range, (v prustive aud develop ow sheoting sxills, We also taks courses to
imprcve our profieiency with fircamms.

é. My hnshand und T engage ir frequent Jircarm transactions; we generally sell onc of
our oldcr fircarms waen we purchase o newer model.

1. | have purchased ammemition in Cook County i1 the past. On December 16, 20135,
I purchased ammunition from Maxon Shooter’s Supplies and Indeor Ranuge. A copy of thercecipt
from ‘hat purchase ix attached as Exhibi: A,

8. On June 7, 201 6, [ purchiascd 100 1owmds of Suun wowen tivn from Maxow. £ paid
$39.98 for two 50 round toxes of Federal 9mm .15 grain full metal jaccet Champion emmutilion.
T was informed that [ would be required to pey the Ammunition Tax. ] paid the Ammunition Tax
in the amonnt of $5.00. A copy of the reccipt from that purchose i atluched as Exhibit B. 1did so,
however, under protest, afler Mu>on'y General Manager told me that Ceok Coumly reguires Maxon
(o collec( this tax from all customers that wish {o rurchase amrition.

9. On June 8. my attorney submitted my protest of payment of (ke Ammmnitian Tax
to the Cuuh Conty Department of Revenue, Lerer rom Christ an Ambler o Gary Michacls (June
5, 2016), LxEib1 C.

10, Twll eontnue o purchase ammunition ;n Covk County i the future, but because
of the Ammuni.ion Tax, [ will purchase less ammunition in the County than T otherwise wou.d
tave. I sometines will purposzly purchase mnmuiit.on vulside of Cook Cowaty (v avord paying

{16 Ammuiition Tax when 1 am able 10 do so.
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Under penatiies as provided by law pursuant ta Scetion 5/1-109 of the Code of Civi)
Provedure, the undorsigned certilics that the statements set forth in this instrupent are true and

<Ot

Wlmqmuaf e

Maril}kSmulc‘ns\(i W’

Date: )\ \j'\\ \\&3
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T T
Maxon Shooters Supplies RECE
P50 Seadrork Oive . M .yl HO L9815
Des PimiresiL 80018 L s'ﬂ“. T"”_‘i{ "U*'*D"F"g ________
) EL $47-206-A667 FAX-547-298-4385 15"*"3 Stalss [SBWALETE T i]o; y Toaadmn "
Nt Traxorshootere COM WAL, INAXONSADOIRS €M ; t:c*gge Cata 1o ,..5&_.,0 P =———+: =
e 8.1382015  {1pgma
€4 [
e o Jf_j ‘;_'J Jtlma Date "1 1201655618 T
{E..«omm Tnfo; MARILYN UNDERAOOD ”MOLEN"KI {[Ship To: ; e e s L
G TS Comiann 1Sl § g s
Aodreas, 1855 NORMAN BLYD (| oress =‘
HulleApt. l 3 Suliean l
Gy ARK RIGGE State IL 2t B00CE Cly Sisto, ey j
Hame.312:01 988785 Work - . Ok jme. e ca
[Purchase Sumnary o S T
. ‘ i LK 1““"‘"""'\""3"11)1—-———.,.___“_-“' '
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)r‘?aymaatzSumma:y.m : e s
AP ETRI T —‘,'-— e e ey e R — o H
Torier Typu ; Pay Ds'a ;’ Amt. Tandsad TM‘" Fad | Change | Aoproval ercanee s i tandache. | Tordmram S
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Recelpt Summary
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Fre Comment: '
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s '-." At T A | : i 3 |
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Thank you for your business.

e
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Maxon Shooters Supplies REGEIFT NG, 155777
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Des Plaines IL,6C018 Bt LS ST, LT e TG P e T gl
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NAXON SHOOTERS SUPFLLES
15 BRADBRGCK DK

BES PLAINES, 11 BEO1E
{841y 29¢- 4867

Ban ID: 1344
ﬂer‘tisdnt IE} BBBYIS 16944

Tern ID

Sale
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. ETSSEQgﬂﬁﬁﬁﬁdﬁﬂBw
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cotnllicn,
111 Whe £ WaskrCTon STacir
.y §STONE 2% JOHNSON cianizazs ST s
AIFTORKLYS AND GOUNSELORS AT LAW oDy ORI
- 4 Ta 3.2.332.765¢

Fam 4 2 3427058
Steme ahnsonlaw £ om

June 8. 2016

Gury Michaels

<o Cristin Dudly
Tax Complivnse Adiuinistiaton
Cook County I 2epartent of Revenuy
Compliaiice Division
Deparinxent of Revenree of Cook Counly
118§ N. Clark Street, Room 1164
Chicazo, IL 636952

Re: Proten
Dear Mr Michaels

[am writing to inlcrm you that my client, Marilyn Smo.ensk o7 1855 Nortnin 3lvd,, Park Ridge, IL
0068, barehy protoats imposition of'the Coolk Cownty Fireurm Amimunition Tiex in the amount of
$5.00. My, Smolvuski peid tlie taa vn June 7, 2016 at Maxon Shooter’s Suaplics & Indoor Range, 75
T, Bradrock Dr.. 17es Plzinzs, IT 60018, axd she infonned Muxon hat shie was makisg e paymen
uder protesr. Copies of the receipiy (or her purchesc and a letter from vazon confirming she was
clirged the tax £nd paid it under protestare aitached hercto. The basis for fie” protest is the bzlief that
{1e Ficarm Ammunition ‘1ax: violates the Secoad Amendment (o the United States Constiution;
violules Article I Scetion 22 of the Jilinois Constitution. violates Article I, Section 2 ot the 1 Gnais

Constinrion: and is preempted by State law.
Sin% ////

Chrigtian 1). Ambler

Stanc & Johnsor, Chid,

111 Wast Washiaglon Suect
Chicago, IL 60602

(312) 332-2656

Attorney for Murilyn Snintensd

Ce  Zahra AN, Director, Cook County Departiment o Revenoe
cfo {Cristin Do ffy

Arrarmona Crawes e Mrrsntvie &, Ikbrara, Liste aun Sraricrion, s
ALTORREY ADMEED IN Lo, Tuia s Missoury, Missssiern Amn Lo ~a

£, C
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IN THE CIRCUIT COURT OF
COOK COUNTY, ALLINQIS
COUNTY DEPARTMENT, CHANCERY DIVISION

e = ot

—— e e

GUNS SAVE LIFE, INC, | DFR SE£RVICES.
T, dBa MAXON SITOOTERS
SUPPLIES AND INDOOR RANGE, and
MARILYMN SMOLENSKI,

Plaintifly

v. No. 15 CH 18217

ZAHRA AL solely in ber canachiy as
1irector of the Departroent of Revepue of
Cook Couny, THOMAS J. DART, sclely in
His capacity a8 Caok Coonty Sheriff, and the
COUNTY OF COOK, ILLINOITS, a comaty
in the State of 1l ncis,

——

Defendants.

A A o, -

AFFIDAVET OF NICKOS X1 FMENTZ0S

1, Nicko» Klementzos, pursunt to 735 ILOS §2-1005, ha.. Sup, Cr. R, 181, ard 735

T.CS 5/1-109, stne as (Clluws:

1 T am a resident and cilizen of the State pf THincis,

2 ! possess a vulid Tinois Firearm Owaers Identificat:on Card and 4 valid Blinvis
Corceated Carry license,

3 I am & member of Guns Save Life.

4 On July 17, 201 5.1 puzchased 4 frearm 4t the Cabela™s Swor2 lacated at 5223
Prairic Stonz Pkwy, Hoffman Lstates, IL 60197, 1 paid the £25 Cook Councy Firearm Tux in
comection with thic purchzee, A eopy of the reezipt for “hiz purchose iy strazhed hoereta as

Exhibit AL

5

BIT

O i e v ey S 0 Sk AL g g e 8 A e AL S R e et e M N R e &
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Undzr nenallics a5 provided by law pusguan: o Section J-1049 of the Cude of Civil
I'roeedure, the urdersigned certifies that the statemenis set foith in ths instruynent are true and

coriect

Dusse__ 5= 20}

‘}',;I e —"Lf g{\.,EQLL Lo .érhxa

Nielhs Rlomertzos 3’

P ] e P B ommes A e = = e a e SRR e e i 8 A
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IN THE CIRCUIT COURT OF
COOK COUNTY, ILLINOIS

COUNTY DEPARTMINT, CHANCFERY DIVISION

GUNS SAVE LIFE, INC., DZE SERVICES,
INC,, ¢/b'a VIAXON SLIOUTERYS’
SUPPLIES AND INDOOR RANGE, and
MARILYN SMOTLENSKI,

Plointifis
V.
ZATRA ALT, <olely ia her capecily 2s
Direcrer of the Dapartment of Revenue of
Cook County, THOMAS J DART, solelyin
hia eapneity as Cook County Shoriff, and the

COUNTY OF COCK, JLIINOIS, a sounzy
in tha Siac of tllincis,

Lefendants,

No. 15 Cl1182.7

ATFIDAVIT OF SARAH NATATIE

I, Satah Natalic. pursuant to 735 ILCS 5/2-1C03, ILL. Sur. i, R, 191, and 735 [LCS 571~

109, state g3 follows:

1. I aum 2 revident and eitizen of the Stale ol Wirais
2 I am the Gensral Manager of Maxon Shooters® Supplics and Indoor Renge. As

General Manager, | overyze the day-to-day operations of the business and am respensible for

ensurmg thal we remain in compliniace with local. stete. and federal laws, inclad ng the sales tax

ordinances of Cook County.

3 Maron Sheoter's Supplies and Indoeor Range ("Maxon™) 1s ewvacd and operated

by DFE Services, Inc,, an [linois corporation. If operates 2 rzteil store at 75 F. Bradrock Doyve,

SUBMITTED - 9308884 - Sandra Estrada - 5/22/2020 9:42 AM
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Des Plaines, 1. 60018. Maxon hes beey vwned and operated by PR Services, Inc., since July
8. 2018,

4. With over 4,000 et ol showroom flovr space, Maxon sol.s a variety of imnd Hun
and rities at relal, stocking ZJircarms manufactuned by, amon athers. Beretia, Coly, Danicl
Delense, FN. Gock, Heckler & Kouh, Kel-Tee. Kimber, Mossberz, Remington. Ruger. Sig
baver, Smith & Wesson. Spingficld, and Walther. Mavon also stocks a brouad runge of target and
seli<lelense emnutiition, beli centerre and rimfire ammunition.

5 Maxon operates a shooting 1unge with twenty 75-1ho° lunes: 10 of thess arc fo:
ristols, and 10 for rifles amed choigiing (istamers whn use the shoating range ofien purchase e
avuneniivg hey vse oo the range at Mason,

£, Maxon 1s 1e@stered wih the Departiment of Reveune us a retail scller of firearns,
As areted] seller o " freartns, Maxon must comply wilh the provisions of the Cook Counly
feoond Amendment Tk, Maxon’s, zoats for complying w.th the Fircarms “Tax are substantal,
ind itexpects thar its costs for complying witl e Aunuiition Tax Lo be geo s greater,

7. On June 3, 2016, Maxen “eceived a netice trom the Cook Courty Department of
Kevenue announcing numernas recordkeeping and reporting requirenients nelcted to the
Anmumtion lax, Maxen first Jearned ol thess requirements throvgh the nobee. A copy of the
notce, and the eccompanying “lrcarm and Fiyearm Ammunition Tax Renn,” cre atache:l
herelo as Fxhibit A.

8. Pursuant 1o the notice, Maxon must naw provide the Zock County Depar men™ of
Revenue with a monthly wx tetun detatling, among other thngs. the nuraber of rtounds of

timnfire and centzxfire amraunition in its mvenlory at the begmpinge wxd end ot cazh month,

APP000079 APP000286
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G These record ceeping and reporting ~eyurements have beea imposed withowt
regard for he rccordliccp}ng pracbices that are standard practice in the acmunition inductry and
are very burdensome,

J0.  Ammaunition typically 1s sold by the box. not by individual round. Acenrdingly,
crdering, inventory. :md poit of ene ey stens ntad by Maxae rre ser up for units 07 “Boxes.”
There i no ficld for "round per boa,” or equivalent infoumaton, in Maxan’s softwaxe systems.
What is niore, Ma<om is 1ot atle to unlateatly alter those systems o include that infornmetion.

1. Because the mventory coanrs demaaded by Cook Countv are not available
through Maxon's autemated systems, Maxon emplovees wil. b2 raquired 1o spend many hours
every manih 2o leeting ard atulating the infofination required by Covk County. This will xesalt
in significent cests te Maxon and will be harm(u] w Maxen's business. Maxon expects that its
cosis .0 ronply with Cook Cnon y 8 naquitements will me twusands oF dollars par year,

12. Becavse Maaoun it prohibitad from absorbing the Ammwntion | ax, and becau e
ol the costs the T'ax wnposes on Maxon, the Tax increases the priec of Iviaxon's prodocts relative
{o produete sold by competitors cutside of Cook Cownty and hirms Maxon®s business.

13, The Ammunitien Tax bus p aced Maxon at a compettive Jisadvantage witk retail
sellers of ammunltion who operae vuside the jurlsilictivn ul Cook County.

14, Manon colleets and rerails 1y Cook County thousands of dol'ars m Ammmnuticn

Taxes per month.

43
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Under penalties as proy ided by Jaw pursuant tiz Seer on 31109 of the Code of Civil
Procedure, the undarsighed cartifics that the stztements s¢1 forth in this instrwsrene are true amd

correelt.

A

Surah Natalie

o[of e
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CONFIDENTIAL INFORMATION

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

GUNS SAVE LIFE, INC., DPE SERVICES,

INC. d/b/a MAXON SHOOTER'’S
SUPPLIES AND INDOOR RANGE, and
MARILYN SMOLENSKI,

Plaintiffs,
v,

ZAHRA AL, solely in her capacity as
Director of the Department of Revenue of
Cook County, THOMAS J. DART, solely in
his official capacity as Cook County Sheriff,
and the COUNTY OF COOK, ILLINOIS, a
county in the State of 1llinois.

Defendants.

N i Tt vt St Nt gt it Nt Vit v ™ Mt Vgt W ot i’

Case No. 15 CH 18217

Hon. David B, Adkins

PLAINTIFF DPE SERVICES, INC. DBA MAXON SHOOTER’S SUPPLIES AND
INDOOR RANGE’S CONFIDENTIAL OBJECTIONS AND RESPONSES TO
DEFENDANTS’ FIRST SET OF INTERROGATORILES

Plaintiff DPE Services, Inc. d/b/a Maxon Shooter’s Supplies and Indoor Range

(“Plaintiff”), by and through its attorneys, hereby submits its objections and responses to

Defendants’ First Set of Interrogatories.

GENERAL OBJECTIONS

I. Plaintiff objects to each definition, instruction, and interrogatory to the extent that it

attempts to impose discovery obligations greater than those required under the Illinois Code of

Civil Procedure, the Rules of the Illinois Supreme Court, the Local Rules of the Circuit Court of

Cook County, and/or the orders of the Court in this case.

2. Plaintiff objects to each definition, instruction, and interrogatory to the extent that it

APP000082
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CONFIDENTIAL INFORMATION

()
| ™
== INTERROGATORY NO. 15. Specify each fact which, in any manner, evidences or
o
EE L s p ; ;
= ax3 tends to support or refute your position that consumers will purposefully avoid purchasing
& o
S B
& & 33 firearms and ammunition in Cook County in order to avoid paying the Cook County Firearms
Eog
| o
U= and Ammunition tax. [nclude the name and last known address and phone number of each person
s
wl
who has personal knowledge of each such fact, and identify each specific fact of which each
such person has personal knowledge.

ANSWER: Plaintiff reiterates its General Objections as if specifically set forth below in
response to this Interrogatory. Plaintiff further Plaintiff objects to this Interrogatory as overbroad
and unduly burdensome. Plaintiff further objects to this interrogatory as it is vague and

ambiguous.

Subject to and without waiving these objections, Plaintiff states that from July 2015 to
December 2015 ammunition sales represented 16% of Plaintiff’s total sales for that time period.
From Jan 2016-May 2016 ammunition sales represented 16% of Plaintiff’s total sales for that

11
CONFIDENTIAL INFORMATION
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CONFIDENTIAL INFORMATION

time period. The Cook County Firearms and Ammunition tax took effect June 1 0of 2016. From
June 2016 through Dec 2016 ammunition sales dipped to 14% of total sales. This dip represents
approximately $51,000 in lost revenue for Plaintiff. From Jan 2017 to the presenl ammunition

sales represent 14% of total sales.
Plaintiff further states that Sarah Nataliec has knowledge of the above facts.

Plaintiff refers to the evidence and arguments submitted in pleadings and briefing in this

case,

(]

= o
'FEE e

ggﬁz% Cﬁgi/“{

<95 o -

ODE T

72898 Christian D, Ambler

Q g g < Attorney for all Plaintiffs

oS5 Stone & Johnson, Chtd.

& 111 West Washington St.

2 Suite 1800

Chicago, lllinois 60602
(312) 332-5656
—_— cambler@stonejohnsoniaw.com

David H. Thompson (ARDC No. 6316017)
Peter A. Patterson (ARDC No, 6316019)
Attorneys for all Plaintiffs

Cooper & Kirk, PLLC

1523 New Hampshire Avenue, N.W.
Washington, D.C. 20036

(202) 220-9600
dthompson@coaoperkirk.com
ppatterson(@cooperkirk.com

12
CONFIDENTIAL INFORMATION
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No.

In the
Supreme Court of Flinois

GUNS SAVE LIFE, INC., et al.,

Plaintiffs-Movants,
V.

ZAHRA ALLI, solely in her official capacity as Director
of the Department of Revenue of Cook County, et al.,

Defendants-Respondents.

On Petition for Leave to Appeal from the Appellate Court of Illinois
First Judicial District, No. 1-18-1846.
There on Appeal from the Circuit Court of
Cook County, Illinois, No. 15-CH-18217.
The Honorable David B. Atkins, Presiding

NOTICE OF FILING

To:  Hailey M. Golds, Esq.- Hailey.Golds@CookCountyIL.gov
Cristin Duffy, Esq. — Cristin.Duffy@CookCountylL.gov
Assistant State’s Attorney
500 Richard J. Daley Center
Chicago, Illinois 60602

PLEASE TAKE NOTICE that on May 22, 2020, the Plaintiffs-Movants submitted for
filing by electronic means their Petition for Leave to Appeal with the Supreme Court of Illinois.

/s/ Christian D. Ambler
Christian D. Ambler

Christian D. Ambler — ARDC #6228749 David H. Thompson - ARDC # *
STONE & JOHNSON, CHARTERED Peter A. Patterson — ARDC # *
111 West Washington St. - Suite 1800 Cooper & Kirk, PLLC

Chicago, Illinois 60602 1523 New Hampshire Ave., N. W.
Telephone (312) 332-5656 Washington, D. C. 20036

(202) 220-9600
* Appearance to be entered pursuant to Ill. S. Ct. Rule 707

APP000292
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No.

In the
Supreme Court of Flinois

GUNS SAVE LIFE, INC., et al.,
Plaintiffs-Movants,
V.

ZAHRA ALLI, solely in her official capacity as Director
of the Department of Revenue of Cook County, et al.,

Defendants-Respondents.

On Petition for Leave to Appeal from the Appellate Court of Illinois
First Judicial District, No. 1-18-1846.
There on Appeal from the Circuit Court of
Cook County, Illinois, No. 15-CH-18217.
The Honorable David B. Atkins, Presiding

CERTIFICATE OF SERVICE

To:  Hailey M. Golds, Esq.- Hailey.Golds@CookCountyIL.gov
Cristin Duffy, Esq. — Cristin. Duffy@CookCountylIL.gov
Assistant State’s Attorney
500 Richard J. Daley Center
Chicago, Illinois 60602

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, I do hereby, certify that the statements set forth in the foregoing instrument are true
and correct, except for statements therein made on information and belief and as to those I certify
that I verily believe the same to be true and correct. On May 22, 2020, a copy of Plaintiffs-

Movants’ Notice of Filing, this Certificate of Service, and three copies of Petition for Leave to

APP000293
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Appeal were served on the above attorney of record, by electronic transmission on May 22, 2020.

/s/ Christian D. Ambler
Christian D. Ambler

Christian D. Ambler — ARDC #6228749 David H. Thompson - ARDC # *
STONE & JOHNSON, CHARTERED Peter A. Patterson — ARDC # *
111 West Washington St. - Suite 1800 Cooper & Kirk, PLLC

Chicago, Illinois 60602 1523 New Hampshire Ave., N. W.
Telephone (312) 332-5656 Washington, D. C. 20036

(202) 220-9600

* Appearance to be entered pursuant to Ill. S. Ct. Rule 707

APP000294
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SUPREME COURT OF ILLINOIS

SUPREME COURT BUILDING
200 East Capitol Avenue
SPRINGFIELD, ILLINOIS 62701-1721
(217) 782-2035

FIRST DISTRICT OFFICE

160 North LaSalle Street, 20th Floor
Chicago, IL 60601-3103

(312) 793-1332

TDD: (312) 793-6185

September 30, 2020
Inre:  Guns Save Life, Inc., et al., etc., Appellants, v. Zahra Ali, etc., et

al., Appellees. Appeal, Appellate Court, First District.
126014

The Supreme Court today ALLOWED the Petition for Leave to Appeal in the above
entitled cause.

We call your attention to Supreme Court Rule 315(h) concerning certain notices which
must be filed.

Very truly yours,

Clerk of the Supreme Court
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No. 126014

In the
Supreme Court of Flinois

GUNS SAVE LIFE, INC., et al.,
Plaintiffs-Appellants, From the Appellate Court

First Judicial District, No. 1-18-1846.
V.
There on Appeal from the Circuit Court of
ZAHRA ALLI, solely in her official Cook County, Illinois, No. 15-CH-18217.
capacity as Director

of the Department of Revenue of Cook

County, et al.,

The Honorable David B. Atkins, Presiding

N N N N N N N N N N N N

Defendants-Appellants.

NOTICE OF ELECTRONIC FILING

To: Martha-Victoria Jimenez - MarthaVictoria.Jimenez@CookCountyil.gov
Supervisor - Municipal Litigation
Civil Actions Bureau
Cook County State’s Attorney’s Office
500 Richard J. Daley Center
Chicago, IL 60602

PLEASE TAKE NOTICE that on November 4, 2020 the Plaintiffs-Appellants
submitted for filing by electronic means BRIEF AND APPENDIX OF PLAINTIFFS-
APPELLANTS, with the Supreme Court of Illinois.

Christian D. Ambler — ARDC #6228749  David H. Thompson - ARDC # 6316017*
STONE & JOHNSON, CHARTERED Peter A. Patterson — ARDC # 6316019*
111 West Washington St. - Suite 1800 Cooper & Kirk, PLLC
Chicago, Illinois 60602 1523 New Hampshire Ave., N. W.
Telephone (312) 332-5656 Washington, D. C. 20036
(202) 220-9600
* Appearance entered pursuant to Ill. S. Ct. Rule 707

Under penalties as provided by law pursuant to section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this instrument are true
and correct, except as to matters therein stated to be on information and belief as to such
matters the undersigned certifies as aforesaid that he verily believes the same to be true.

/s/ Christian D. Ambler




No. 126014

In the
Supreme Court of Flinois

GUNS SAVE LIFE, INC., et al.,
Plaintiffs-Appellants, From the Appellate Court

First Judicial District, No. 1-18-1846.
V.
There on Appeal from the Circuit Court of
ZAHRA ALLI, solely in her official Cook County, Illinois, No. 15-CH-18217.
capacity as Director

of the Department of Revenue of Cook

County, et al.,

The Honorable David B. Atkins, Presiding

N N N N N N N N N N N N

Defendants-Appellants.

CERTIFICATE OF SERVICE BY E-MAIL

To: Martha-Victoria Jimenez - MarthaVictoria.Jimenez@CookCountyil.gov
Supervisor - Municipal Litigation
Civil Actions Bureau
Cook County State’s Attorney’s Office
500 Richard J. Daley Center
Chicago, IL 60602

I, Christian D. Ambler, state that on November 4, 2020, I served the foregoing
BRIEF ANDAPPENDIX OF PLAINTIFFS-APPELLANTS upon counsel listed above

by e-mail.

Under penalties as provided by law pursuant to section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this instrument are true
and correct, except as to matters therein stated to be on information and belief as to such
matters the undersigned certifies as aforesaid that he verily believes the same to be true.

/s/ Christian D. Ambler

Christian D. Ambler — ARDC #6228749  David H. Thompson - ARDC # 6316017*
STONE & JOHNSON, CHARTERED Peter A. Patterson — ARDC # 6316019*
111 West Washington St. - Suite 1800 Cooper & Kirk, PLLC
Chicago, Illinois 60602 1523 New Hampshire Ave., N. W.
Telephone (312) 332-5656 Washington, D. C. 20036
(202) 220-9600
* Appearance entered pursuant to Ill. S. Ct. Rule 707





