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NATURE OF THE CASE

This appeal arises from the circuit court’s order denying Teresa
Mroczko's petition to intervene in the subrogation action filed by her
employer, A&R Janitorial. Teresa Mroczko filed a personal injury lawsuit
against Pepper Construction Company (“Pepper”) on June 11, 2015, alleging
that she was injured on August 17, 2012 while working as an employee of
A&R Janitorial. Pepper moved to dismiss Mroczko’s action, arguing that it
was untimely since it was filed more than two years after the occurrence.
The circuit court agreed, dismissing Mroczko’'s action against Pepper with
prejudice on September 12, 2016. No appeal was taken from that order.

Teresa Mroczko's employer, A&R Janitorial (*A&R”), filed a
subrogation action against Pepper on August 11, 2014. A&R sought recovery
against Pepper for the worker’'s compensation benefits it had paid to Mroczko
and which it might become liable to pay in the future. On November 10,
2016, Mroczko petitioned to intervene in A&R’s subrogation action. Pepper
opposed Mroczko's petition, arguing that the petition was barred by the
applicable statute of limitations and the doctrine of res judicata, since Pepper
had previously obtained an adjudication on the merits in its favor on
Mroczko's personal injury claim. The circuit court agreed with Pepper, and
denied Mroczko’s petition to intervene. The appellate court reversed, holding
that the doctrine of res judicata did not bar Mroczko’'s petition to intervene
and that the circuit court abused its discretion in denying Mroczko's petition.

The pleadings are at issue in that Pepper maintains that Mroczko’s petition

1
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to intervene in A&R'’s subrogation action was barred by the applicable statute

of limitations and the doctrine of res judicata.
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QUESTIONS PRESENTED FOR REVIEW

The doctrine of res judicata provides that a final judgment on the
merits bars any subsequent action between the same parties for the same
cause of action. Did the September 12, 2016 order, dismissing Teresa
Mroczko's personal injury action pursuant to Pepper’s section 2-619
motion, bar Mroczko’'s subsequent petition to intervene in an action
against Pepper to pursue the same cause of action under the doctrine of

res judicata?

The principle of party presentation requires a reviewing court to rely
on the parties to frame the issues, and discourages reversal of a lower
court’s decision for unbriefed reasons. Did the appellate court improperly
rely on arguments never raised by Mroczko in the circuit court or on

appeal to find that the circuit court abused its discretion?

Attachments to appellate briefs, which are not included in the record
on appeal, are not properly before the reviewing court and cannot be used
to supplement the record. Did the appellate court improperly rely on
attachments to Mroczko's reply brief, which were not contained in the

record on appeal, to find that the circuit court abused its discretion?

When a circuit court rules, it has no knowledge as to events that may
transpire in the future. Did the appellate court improperly rely on events

that occurred after the circuit court’s ruling to find that the circuit court
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abused its discretion at the time it ruled?
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STATEMENT OF JURISDICTION

On December 20, 2016, the circuit court denied Teresa Mroczko’s
petition to intervene. (Vol. IX, C2034) On January 31, 2017, the circuit court
made a written finding pursuant to Supreme Court Rule 304(a) that there
was no just reason to delay an appeal from the order denying Mroczko's
petition to intervene. (Vol. IX, C2041) Mroczko timely appealed the circuit
court’s orders of December 20, 2016 and January 31, 2017, resulting in the
appellate court’s decision of December 27, 2017, reversing the circuit court’s
order. (A151 - A170)

This Court has jurisdiction under Supreme Court Rule 315, the
defendant having timely filed a petition for leave to appeal the appellate

court’s decision, and this Court having granted leave to appeal. (A171)
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STATUTES INVOLVED

“Workers’ Compensation Act”
Code of Civil Procedure, 820 ILCS 305/5(b) provides in pertinent part:

(b) Where the injury or death for which compensation is payable under
this Act was caused under circumstances creating a legal liability for
damages on the part of some person other than his employer to pay damages,
then legal proceedings may be taken against such other person to recover
damages notwithstanding such employer’s payment of or liability to pay
compensation under this Act. In such case, however, if the action against
such other person is brought by the injured employee or his personal
representative and judgment is obtained and paid, or settlement is made
with such other person, either with or without suit, then from the amount
received by such employee or personal representative there shall be paid to
the employer the amount of compensation paid or to be paid by him to such
employee or personal representative including amounts paid or to be paid
pursuant to Paragraph (a) of Section 8 of this Act...

In the event the employee or his personal representative fails to
institute a proceeding against such third person at any time prior to three
months before such action would be barred, the employer may in his own
name or in the name of the employee, or his personal representative,
commence a proceeding against such other person for the recovery of
damages on account of such injury or death to the employee, and out of any
amount recovered the employer shall pay over to the injured employee or his
personal representatives all sums collected from such other person by
judgment or otherwise in excess of the amount of such compensation paid or
to be paid under this Act, including amounts paid or to be paid pursuant to
Paragraph (a) of Section 8 of this Act, and costs, attorneys’ fees and
reasonable expenses as may be incurred by such employer in making such
collection or in enforcing such liability.

“Intervention Statute”
Code of Civil Procedure, 735 ILCS 5/2-408 provides in pertinent part:

Intervention. (a) Upon timely application anyone shall be permitted as
of right to intervene in an action: (1) when a statute confers an unconditional
right to intervene; or (2) when the representation of the applicant’s interest
by existing parties is or may be inadequate and the applicant will or may be
bound by an order or judgment in the action; or (3) when the applicant is so
situated as to be adversely affected by a distribution or other disposition of
property in the custody or subject to the control or disposition of the court or
a court officer.

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



123220

(b) Upon timely application anyone may in the discretion of the court
be permitted to intervene in an action: (1) when a statute confers a
conditional right to intervene; or (2) when an applicant’s claim or defense and
the main action have a question of law or fact in common.

(e) A person desiring to intervene shall present a petition setting forth
the grounds for intervention, accompanied by the initial pleading or motion
which he or she proposes to file. In cases in which the allowance of
intervention is discretionary, the court shall consider whether the
intervention will unduly delay or prejudice the adjudication of the rights of
the original parties.

(H An intervenor shall have all the rights of an original party, except
that the court may in its order allowing intervention, whether discretionary
or a matter of right, provide that the applicant shall be bound by orders or
judgments, theretofore entered or by evidence theretofore received, that the
applicant shall not raise issues which might more properly have been raised
at an earlier stage of the proceeding, that the applicant shall not raise new
issues or add new parties, or that in other respects the applicant shall not
interfere with the control of the litigation, as justice and the avoidance of
undue delay may require.
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STATEMENT OF FACTS

The Occurrence

On August 17, 2012, Teresa Mroczko (“Mroczko”) was employed by
A&R Janitorial (“A&R”) when she was injured while working at 300 East
Randolph Street in Chicago. (Vol. I, C4) At the time of the occurrence,
Pepper Construction Company (“Pepper”) had been hired by the owner of the
building to perform maintenance work at the premises. (Vol. I, C144) Perez
& Associates, Inc. (“Perez”) was hired to replace carpet on selected floors of
the building. (Vol. V, C1108, p. 13) Mroczko was working near a desk that
had been placed in an upright position when the desk fell on her. (Vol. I, C5)
The subrogation action — 14 L 8396

On August 11, 2014, A&R, as statutory subrogee of Teresa Mroczko,
filed a complaint under Court No. 14 L 8396, seeking recovery against
Pepper, among others, for worker's compensation benefits that it had paid,
and may have to pay in the future, to its employee, Mroczko, as the result of
the August 17, 2012 incident. (Vol. I, C6, 113)! Mroczko had failed to
institute any legal proceedings arising out of the incident at any time prior to
three months before the limitations period expired. (Vol. I, C6, Y11)

Accordingly, pursuant to Section 5(b) of the Workers’ Compensation Act,

1 Blue Cross Blue Shield Association was voluntarily dismissed from A&R’s
subrogation action on November 17, 2014; Pepper Construction Group, LLC
was dismissed from the case on December 17, 2014; CBRE was voluntarily
dismissed from the subrogation action on December 17, 2014; leaving behind
the defendants Pepper Construction Company and Perez. (Vol. I, C137,
C173-174),
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A&R, as Mroczko’'s employer, commenced its subrogation action against the
defendants. (Vol. I, C6)
Mroczko’s personal injury action — 15 L 5957

On June 11, 2015, Mroczko filed her own personal injury lawsuit
against Pepper, among others. (Vol. Il, C351-365) Mroczko alleged that she
was injured on August 17, 2012 while working as an employee of A&R when
a desk that was left in a vertical, upright position struck Mroczko. (Vol. Il,
C353-354) Pepper included an affirmative defense in its answer to Mroczko'’s
complaint that Mroczko’s action was untimely. (Vol. 111, C590-591) Pepper
also moved to consolidate A&R’s subrogation action with Mroczko’s personal
injury lawsuit, and the two actions were consolidated on September 14, 2015.
(Vol. 11, C466-468; Vol. 111, C502)
Defendants move to dismiss Mroczko’s personal injury action

On October 20, 2015, Perez moved to dismiss Mroczko’s personal injury
complaint, arguing that Mroczko’s action was barred by the two-year statute
of limitations applicable to personal injury actions. (Vol. 111, C504-506) The
circuit court granted Pepper’s request to join Perez’'s motion to dismiss. (Vol.
111, C538) The circuit court dismissed Mroczko's complaint without prejudice,
granting Mroczko leave to amend. (Vol. Ill, C702) Mroczko filed an
Amended Complaint on April 28, 2016, alleging one count against Pepper.
(Vol. 111, C704-715) Pepper moved to dismiss the Amended Complaint

pursuant to Section 2-619, arguing that Mroczko’s action was untimely. (Vol.
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111, C653-662) Specifically, Pepper argued that Mroczko’s action was barred
by the two-year personal injury statute of limitations since the conduct in
guestion involved routine replacement of carpet, and not an improvement to
real property or construction work. (Vol. 111, C653-662) On September 12,
2016, the circuit court granted Pepper's motion to dismiss, dismissing
Mroczko's action against Pepper in 15 L 5957 with prejudice. (Vol. VIII,
C1990) The court included a finding pursuant to Supreme Court Rule 304(a).
(1d.) No appeal was taken from that order.

Mroczko Petitions to Intervene in A&R’s Subrogation Action

Two months later, on November 10, 2016, Mroczko petitioned to
intervene in A&R’s subrogation action. (Vol. VI, C1373-1377) In her
petition, Mroczko sought leave to intervene and file an Amended Complaint
for injuries she allegedly sustained on August 17, 2012 while working for
A&R at 300 East Randolph Street, Chicago. (Vol. VI, C1373-1377) In her
proposed Amended Complaint, Mroczko sought recovery for injuries and
damages resulting from the August 17, 2012 occurrence. (1d.)

Pepper opposed Mroczko's petition to intervene, arguing that
Mroczko’s petition was barred by the applicable statute of limitations and the
doctrine of res judicata, relying on Sankey Bros. Inc. v. Guilliams, 152 Ill.
App. 3d 393 (3d Dist. 1987). (Vol. VI, C1397-1406) A&R also filed a response
to Mroczko's petition, arguing, among other things, that A&R should

maintain control of its subrogation action. (Vol. IX, C2017-2024)

10
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Mroczko responded to Pepper’s objections to her petition to intervene,
contending that she had a right to sue third parties under the Workers’
Compensation Act. (Vol. IX, C2027-2031) Mroczko argued that the
September 12, 2016 order in 15 L 5957 dismissing her personal injury action
was not an adjudication on the merits. (Vol. IX, C2029-2031) Mroczko
described the dispute as “whether the September 12, 2016 order in 15 L 5957
Is on the merits requiring the dismissal of the proposed amendment to the
complaint based on the doctrine of res judicata.” (Vol. IX, C2029) Mroczko
conceded that “if this court were to determine that the finding in cause 15 L
5957 was an adjudication on the merits, it would bar the present action from
proceeding against either party ...” (Vol. IX, C2030) Mroczko contested no
element of the res judicata doctrine other than the “adjudication on the
merits” element. (Vol. IX, C2027-2031)

At the December 20, 2016 hearing on Pepper’s objection to Mroczko's
petition, Mroczko reiterated her position that “an involuntary dismissal
pursuant to the statute of limitations, whether it is a motion for summary
judgment that ultimately produces that involuntary dismissal or a 619, is not
automatically a judgment on the merits ... under res judicata ...” (SR, Vol. I,
C23-25)2 Mroczko articulated no other argument in support of her petition to
intervene during the December 20, 2016 hearing. (SR, Vol. I, C20-29)

Relying on Sankey Bros., the circuit court denied Mroczko’s petition to

intervene, finding that the dismissal of Mroczko’'s untimely personal injury

2 SR refers to the supplemental record.

11
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action in 15 L 5957 pursuant to a Section 2-619 motion constituted an
adjudication on the merits for the purposes of res judicata. (SR, Vol. I, C26-
27) The court stated: “I think ... Sankey ... is almost directly on point. It's a
very similar fact scenario. It speaks about whether or not ... a dismissal for
failure to comply with the applicable statute of limitations constituted
judgment on the merits for [the] purpose of the [res judicata] doctrine.” (SR,
Vol. I, C26-27) The circuit court concluded that Mroczko's petition to
intervene was an attempt to do indirectly what she was unable to accomplish
directly in her untimely personal injury action. (SR, Vol. I, C27) The circuit
court asked Mroczko’s counsel: “So how do | let you come in through the back
door for the exact same cause of action ..., seeking the same or similar type
damages that you would have sought had | said the statute of limitations
didn’'t apply?” (SR, Vol. I, C24)

On December 20, 2016, the circuit court denied Mroczko's petition to
intervene, (Vol. IX, C2034), and on January 31, 2017, entered a written
finding pursuant to Supreme Court Rule 304(a). (Vol. IX, C2041) Mroczko
appealed from the circuit court’s orders of December 20, 2016 and January
31, 2017. (Vol. IX, C2057-58; C2062-2063)

The appellate court reversed, holding that res judicata did not bar
Mroczko's attempt to file a second action against Pepper in A&R’s
subrogation action, and finding that the circuit court abused its discretion in

rejecting Mroczko’s petition to intervene. A&R Janitorial, as subrogee of

12
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Teresa Mroczko v. Pepper Construction Company, et al, 2017 IL App (1st)

170385. (A151 — A170)

13
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ARGUMENT
l. Res Judicata Barred Mroczko’s Petition to Intervene in Her
Employer’'s Subrogation Action Against Pepper After her
Personal Injury Lawsuit was Adjudicated in Favor of Pepper.
The appellate court acknowledged that the doctrine of res judicata
“prevents a party from filing the same claim against the same party after a
prior adjudication on the merits.” A&R Janitorial v. Pepper Construction
Company, et al, 2017 IL App (1st) 170385, 919. The court further
acknowledged that after Mroczko's personal injury action against the same
defendant was dismissed as untimely, Mroczko “subsequently sought to
intervene in [A&R'’s] subrogation suit against defendants based on the same
cause of action.” Id. at 120. Despite those findings, the appellate court
concluded that res judicata did not bar Mroczko’s intervention. Id. at 23.
For the following reasons, the appellate court erred in that determination.

A. Standard of review

The determination of whether a claim is barred under the doctrine of
res judicata is a question of law which this Court reviews de novo.
Lutkauskas v. Ricker, 2015 IL 117090, 143.

B. Res judicata prevents a party from filing the same claim
against the same defendant after the defendant has
obtained a favorable adjudication on the merits.

“The doctrine of res judicata provides that a final judgment on the

merits rendered by a court of competent jurisdiction bars any subsequent

actions between the same parties or their privies on the same cause of

14
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action.” Rein v. Noyes, 172 Ill. 2d 325, 334 (1996). A judgment on the merits
“is conclusive as to the rights of the parties ... and, as to them, constitutes an
absolute bar to a subsequent action involving the same claim ... or cause of
action.” Torcasso v. Standard Outdoor Sales, 157 Ill. 2d 484, 490 (1993),
(emphasis added). The objectives behind the doctrine of res judicata are
twofold: to promote judicial economy by preventing repetitive litigation, and
to protect a defendant from the harassment of re-litigating the same claim.
Richter v. Prairie Farms Dairy, Inc., 2016 IL 119518, 721. Finality in
litigation has long been recognized as an important goal to prevent abuse of
the judicial system and financial hardship to litigants. Rein, 172 Ill. 2d 325
at 340, 343.

Three elements must be satisfied for the doctrine of res judicata to
apply: (1) there was a final judgment on the merits rendered by a court of
competent jurisdictions; (2) there was an identity of cause of action; and (3)
there was an identity of parties or their privies. Rein, 172 Ill. 2d 325, 335.
Mroczko challenged only the first element in the circuit court and on appeal,
but binding precedent and Illinois Supreme Court Rule 273 render that
challenge futile.

Supreme Court Rule 273 provides: “Unless the order of dismissal or a
statute of this State otherwise specifies, an involuntary dismissal of an
action, other than a dismissal for lack of jurisdiction, for improper venue, or

for failure to join an indispensable party, operates as an adjudication upon

15
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the merits.” Ill. S. Ct. R. 273. Since the dismissal of Mroczko’'s personal
injury action was not based on lack of jurisdiction, improper venue, or a
failure to join an indispensable party, it operated as an adjudication on the
merits. Indeed, this Court has specifically held that a circuit court’s decision
to dismiss an action based on the applicable statute of limitations “operates
as a final judgment on the merits for purposes of res judicata.” Rein, 172 l1ll.
2d at 336.

Whether the order dismissing Mroczko's untimely personal injury
action in 15 L 5957 was an adjudication on the merits so as to satisfy the first
prong of the res judicata analysis is, therefore, no longer a matter subject to
debate. This Court decided that precise issue more than twenty years ago in
Rein. Mroczko’s singular challenge to the circuit court’s order denying her
petition to intervene on a res judicata basis, therefore, does not survive Rein.
Under this Court’s binding precedent, the order of September 12, 2016
dismissing Mroczko’'s claim against Pepper barred Mroczko's subsequent
petition to intervene to state the same claim against the same defendant.

Moreover, the appellate court’s determination that Mroczko’s petition
to intervene survived a res judicata bar is in direct conflict with a decision of
a different division of the appellate court, which resolved the precise issue
presented by this appeal quite differently. Thirty years ago, the court in
Sankey Bros, Inc. v. Guilliams determined that the dismissal of an

employee’s untimely personal injury action barred the employee’s subsequent

16
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attempt to intervene in his employer’s subrogation action against the same
defendant based on the doctrine of res judicata. Sankey Bros, Inc. v.
Guilliams, 152 I1ll. App. 3d 393, 398 (3d Dist. 1987). The Sankey Bros. Court
stated: “[at] the time that [the employee] requested leave to intervene, his
tort claims against defendants were also barred by the doctrine of res
judicata, since a dismissal for failure to comply with the applicable statute of
limitations constitutes a judgment on the merits for purposes of that
doctrine.” Id. The employee, Osborne, was injured on October 20, 1981 while
employed by Sankey Bros., Inc. (“Sankey Bros.”) Id. at 394. On October 14,
1983, Sankey Bros. filed a subrogation action against the driver of the truck
who hit Osborne and the owner of the truck. Id. Sankey Bros. sought
recovery for “worker’'s compensation benefits which it had paid and would be
required to pay to Osborne on the basis of the injuries which he allegedly

received ...” Id. at 395. Thereafter, Osborne filed his own personal injury
lawsuit on October 19, 1983, but named the wrong defendant in his original
complaint. Id. at 394. After the limitations period expired, Osborne filed an
amended complaint, naming the correct entity, Midwest, as a defendant for
the first time. That action, however, was dismissed on July 23, 1985 as
untimely on Midwest's motion. Id. at 394. Osborne did not appeal the
dismissal of his personal injury action. Id. at 394, 395.

On October 11, 1985, Osborne petitioned to intervene in his employer’s

subrogation action against Midwest. Id. at 395. The circuit court denied
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Osborne’s petition for two reasons: (1) Osborne’s petition was untimely since
it was filed almost four years after the cause of action accrued; and (2)
Osborne’s “participation in the present action [was] barred by the res judicata
effect of the judgment entered in the prior Cook County suit involving
Osborne and Midwest.” Id. The appellate court affirmed, holding that
Osborne’s petition to intervene was “barred both by the applicable statute of
limitations and the doctrine of res judicata ...” 1d. at 398. The court reached
that determination despite the fact that there were “new parties” — the
employers — in the subrogation action that were not parties to Osborne’s
personal injury action. The court noted that the doctrine of res judicata was
“reflective of a public policy favoring finality in litigation and judicial
economy. It ensures that controversies once decided on their merits remain
In repose.” 1d. at 397.

Here, the appellate court reached a contrary conclusion under the
same set of relevant facts. Mroczko claimed that she was injured while
working on August 17, 2012, (Vol. 11, C353-354), but failed to file her personal
injury lawsuit against Pepper until June 11, 2015, more than two years after
the occurrence. (Vol. Il, C351-365) Pepper moved to dismiss Mroczko’s
amended personal injury complaint pursuant to Section 2-619, arguing that
Mroczko’s action was untimely. (Vol. 11, C653-662) The circuit court agreed,
dismissing Mroczko’s action against Pepper in 15 L 5957 with prejudice on

September 12, 2016, and including a finding pursuant to Supreme Court Rule
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304(a). (Vol. VIII, C1990) No appeal was taken from that order.

Approximately two months later, Mroczko petitioned to intervene in
A&R’s subrogation action against Pepper. (Vol. VI, C1373-1377) In her
petition, Mroczko reasserted the same claim against Pepper as the claim in
her personal injury action — that she had been injured in the course of her
employment with A&R Janitorial on August 17, 2012 at 300 East Randolph
Street. (C1373) Pepper opposed Mroczko’s petition to intervene, arguing
both that Mroczko's petition was untimely and that it was barred by the
doctrine of res judicata, relying on Sankey Bros. (Vol. VI, C1397-1406)
Mroczko responded to Pepper’s objections, raising the sole argument that the
September 12, 2016 order in 15 L 5957 dismissing her personal injury action
was not an adjudication on the merits. (Vol. IX, C2029-2031) Indeed,
Mroczko defined the precise dispute as “whether the September 12, 2016
order in 15 L 5957 is on the merits requiring the dismissal of the proposed
amendment to the complaint based on the doctrine of res judicata.” (Vol. IX,
C2029) Mroczko admitted that “if [the circuit court] were to determine that
the finding in cause 15 L 5957 was an adjudication on the merits, it would
bar the present action from proceeding against either party ...” (Vol. IX,
C2030) Mroczko contested no other element of res judicata. (Vol. IX, C2027-
2031), (SR Vol. I, C20-29)

Relying on Sankey Bros., the circuit court denied Mroczko’s petition to

intervene, finding that the dismissal of Mroczko’s untimely personal injury
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action pursuant to a Section 2-619 motion constituted an adjudication on the
merits for the purposes of res judicata. (SR, Vol. I, C26-27) The court stated:
“I think ... Sankey ... is almost directly on point. It's a very familiar fact
scenario. It speaks about whether ... a dismissal for failure to comply with
the applicable statute of limitations constituted judgment on the merits for
[the] purpose of the [res judicata] doctrine.” (SR, Vol. I, C26-27) The circuit
court found that Mroczko’'s petition to intervene was an attempt to do
indirectly what she had been unable to accomplish directly in her personal
injury action. (SR, Vol. I, C27) The circuit court asked: “So how do I let you
come in through the back door for the exact same cause of action ..., seeking
the same or similar type damages that you would have sought had I said the
statute of limitations didn't apply?” (SR, Vol. I, C24) The circuit court denied
Mroczko’s petition to intervene, (Vol. 1X, C2034), correctly assessing the
petition as a second attempt to bring the same claim against the same
defendant after a previous adjudication in favor of the defendant.

If Mroczko had challenged either of the two remaining elements of res
judicata in the circuit court — an identity of parties and an identity of cause of
action - she would have been similarly unsuccessful. Mroczko sued Pepper in
her personal injury action for injuries she sustained on August 17, 2012 while
working at 300 East Randolph Street when a desk left in a vertical, upright
position fell on Mroczko. (Vol. 11, C351-365) In her proposed amendment to

the complaint attached to her petition to intervene, Mroczko alleged the same
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claim: that Pepper was responsible for the injuries she sustained on August
17, 2012 while working for A&R Janitorial at 300 East Randolph Street when
furniture that had been improperly stacked fell on her. (Vol. VI, C1373-1377)
Hence, in both her personal injury action and in her petition to intervene,
Mroczko sued Pepper for injuries arising out of her work on August 17, 2012.
The party invoking the res judicata bar — Pepper — and the party against
whom the res judicata bar was invoked — Mroczko — were the same parties in
both actions. The cause of action asserted in Mroczko’s petition to intervene
was the same cause of action asserted in her personal injury action. Thus, the
remaining two elements of res judicata were also satisfied. Rein, 172 Ill. 2d
at 335.

But the appellate court felt differently. First, the appellate court
seemingly misunderstood the party against whom Pepper invoked the res
judicata doctrine. The court stated: “further, plaintiff [A&R] was not a party
to appellants [Mroczko’s] untimely filed action. Because plaintiff [A&R] was
not a party to that action, res judicata cannot bar its [A&R’s] claim here.”
A&R Janitorial, at §23. But the circuit court did not bar A&R’s subrogation
action. The circuit court denied Mroczko's petition to intervene in the
subrogation action. (Vol. IX, C2034) And the order denying Mroczko’s
petition to intervene did not in any way limit A&R’s subrogation action. (Vol.
IX, C2034) To the extent that the appellate court reversed the circuit court’s

decision denying Mroczko’s petition to intervene based on its belief that the
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circuit court barred A&R’s subrogation claim, the appellate court’s decision
was based upon a misapprehension of facts and should be reversed. To the
extent that the appellate court believed that the “identity of parties” element
of the res judicata analysis was unfulfilled because A&R was not a party to
Mroczko's personal injury action, the appellate court erred in its
interpretation of res judicata precedent.

No legal authority requires a complete identity of parties before the
doctrine of res judicata may be applied. Indeed, in Sankey Bros., the
employer was not a party to Osborne’s personal injury action when it was
dismissed as untimely. Sankey Bros., 152 Ill. App. 3d at 394. Yet, the
Sankey Bros. Court still barred Osborne’s attempt to intervene in his
employer’s subrogation action against Midwest since the earlier dismissal of
his untimely personal injury action constituted a judgment on the merits for
the purposes of res judicata as between Osborne and Midwest. Id. at 398.
That outcome fulfilled the “public policy favoring finality in litigation and
judicial economy. It ensure[d] that controversies once decided on their merits
remain[ed] in repose.” Id. at 397, 398.

Pepper obtained a dismissal of Mroczko's personal injury action.
Pepper asserted a res judicata bar to Mroczko’s attempt to assert the same
claim against it a second time for the same cause of action. So long as the
party invoking the res judicata bar, and the party against whom it was

invoked, were the same in both cases, the res judicata elements were
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satisfied, and the policy considerations behind the doctrine were fulfilled.

Mroczko never raised a challenge to the “identity of parties” element of
the res judicata analysis before the circuit court. As such, any argument was
forfeited. Haudrich v. Howmedica, Inc., 169 Ill. 2d 525,536 (1996). And even
if Mroczko had raised such a challenge, Sankey Bros. speaks directly to this
point since the employer was not a party to Osborne’s personal injury action,
but was a party to the subrogation action in which Osborne’s petition to
intervene was denied on a res judicata basis. Sankey, 152 Ill. App. 3d 393, at
394, 398.

In its opinion, the appellate court identified no legal authority
requiring a complete identity of parties across two sequential actions for the
doctrine of res judicata to apply. Pepper has uncovered no lllinois authority,
(other than Sankey Bros.), addressing this specific issue, but other
jurisdictions have considered whether a complete identity of parties is
necessary to invoke the doctrine. The Georgia Court of Appeals flatly stated
that, in the res judicata context, “[t]he phrase ‘same parties’ does not mean
that all of the parties on the respective sides of the litigation in the two cases
shall have been identical[;] it does mean that those who invoke the defense
and against whom it is invoked must be the same.” Mahan v. Watkins, 256
Ga. App. 260, 261 (2002), citing Firestone Tire & Rubber Co. v. Pinyan, 155
Ga. App. 343, 345 (1980). Such a resolution makes perfect sense. It both

ensures that the party against whom res judicata is being invoked has had an
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opportunity to bring her claim against a particular defendant, and it protects
the defendant from the harassment of repetitive litigation. Since Pepper was
the party that invoked the res judicata defense, and Mroczko was the party
against whom it was invoked, the “same parties” element of the res judicata
analysis was satisfied. The circuit court correctly determined that res
judicata barred Mroczko’s petition to intervene.

C. The appellate court’s attempt to distinguish Sankey Bros.
does not withstand scrutiny.

The facts underlying the appellate court’s decision in Sankey Bros. are
remarkably similar to the facts here. In each case, the defendant obtained a
dismissal of the employee’s untimely personal injury action before the
employee attempted to intervene in the employer’s subrogation action against
the same defendant. Both circuit courts determined that res judicata
prevented the employees from pursuing the same claim a second time against
the same defendant in the employer's subrogation action. Despite the
conspicuous similarities in the two cases, the appellate court declared that
“Sankey does not control the outcome here because it is factually
distinguishable.” A&R Janitorial, 2017 IL App (1st) 170385, 120. But the
appellate court’'s attempt to distinguish Sankey Bros. does not withstand
scrutiny.

The appellate court relied on a single basis to distinguish Sankey
Bros.: that the employer in Sankey Bros. sought “only indemnification for

workers’ compensation benefits it had to pay [its employee],” while A&R,

24

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



123220

according to the court, “also sought damages for [Mroczko’s] pain and
suffering.” A&R Janitorial, 121, 23, (emphasis in original.) But that
distinction is irrelevant, and both factually and legally inaccurate. As a
preliminary matter, the appellate court failed to explain why the nature of
the damages sought in the employer’s subrogation action influenced whether
the employee should be barred from a second bite at the apple through
intervention in the subrogation action after the employee’s personal injury
claim had previously been dismissed. What matters for res judicata purposes
iIs whether the same claimant filed the same claim against the same
defendant in a previous lawsuit that was adjudicated in favor of the
defendant. Rein, 172 1ll. 2d at 335. The nature of the recovery sought by the
employer in the subrogation action has no impact on the res judicata analysis
of the employee’s attempt to bring the same claim against the same defendant
a second time after suffering an unfavorable adjudication on the merits.
Therefore, even if the damages sought by the employer in Sankey Bros.
differed from A&R’s subrogation claim, it was irrelevant to the res judicata
analysis.

Next, the appellate court’s insistence that A&R’s subrogation action
differed from the Sankey Bros.” subrogation action at the time the circuit
court denied Mroczko's petition to intervene is factually inaccurate.
According to the appellate court, A&R “also sought damages for appellant’s

(Mroczko’s) pain and suffering.” (A&R Janitorial, 123) But that conclusion
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was inconsistent with the record. When the circuit court denied Mroczko’s
petition to intervene, A&R’s subrogation complaint requested nothing more
than the worker's compensation benefits that A&R “has paid and may
become liable to pay in the future.” (Vol. I, C6, 113) On December 20, 2016,
when the circuit court denied Mroczko's petition to intervene, A&R’s
subrogation claim was no different than the employer’s subrogation claim in
Sankey Bros. No difference, therefore, existed in the respective subrogation
claims sufficient to distinguish Sankey Bros.

After the circuit court denied Mroczko’'s petition to intervene on
December 20, 2016 (Vol. IX, C2034), and after Mroczko appealed the circuit
court’s order on February 14, 2017 (Vol. IX, C2057-2058), the appellate court
noted that A&R then sought to amend its subrogation complaint to pursue
damages for Mroczko’s pain and suffering, which the circuit court permitted
by its order on July 26, 2017.3 A&R Janitorial, 10. Even though A&R
added a request for damages for Mroczko's pain and suffering to its
subrogation complaint after the circuit court denied Mroczko's petition to
intervene, the employer in Sankey Bros. always had the ability to do the
same. Section 5(b) of the Workers’ Compensation Act allows any employer in
a subrogation action to “commence a proceeding against such other person for
the recovery of damages on account of such injury or death to the employee,

and out of any amount recovered, the employer shall pay over to the injured

3 A&R'’s attempt to so amend its subrogation complaint is not contained in
the record on appeal, since it occurred subsequent to the filing of Mroczko’s
notice of appeal, an issue of concern discussed further below.
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employee ... all sums collected ... in excess of the amount of such compensation
paid or to be paid under the Act ...” 820 ILCS 305/5, (emphasis added.)
Accordingly, all employers have the statutory right to seek damages in excess
of compensation benefits paid. Indeed, the employee in Sankey Bros.
understood his employer's ability to do so, arguing that his request for
intervention, if denied, would relegate the employee to nothing more than a
witness “in an action involving his own claim for damages.” Sankey Bros.,
152 11l. App. 3d at 395. Moreover, the Sankey Bros. Court recognized the
employer’s ability to obtain an amount, in its subrogation action against a
third party tortfeasor, in excess of the amount of worker's compensation
benefits paid, which the employer would then have to turn over to the injured
employee. Id. at 396. Thus, the Workers’ Compensation Act, and Sankey
Bros.” subrogation action, permitted Sankey Bros. to recover amounts in
excess of the compensation benefits paid to its employee, including recovery
for its employee’s pain and suffering. No meaningful difference existed,
therefore, between the two subrogation actions sufficient to justify a
departure from the sound reasoning, and the holding, in Sankey Bros.

The appellate court then utilized the alleged difference in the
subrogation actions to conclude that Mroczko had an interest in A&R’s
subrogation action once A&R amended its complaint to add a request for
damages due to pain and suffering that the employee in Sankey Bros. lacked

due to the nature of the damages requested by his employer. But the Sankey
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Bros. Court determined that the employee had no interest in his employer’s
subrogation suit because the employee’s tort claims were “barred by the
doctrine of res judicata and the relevant statute of limitations.” Sankey
Bros., 152 Ill. App. 3d at 399. The lack of the employee’s interest in the
subrogation action in Sankey Bros. did not stem from the nature of the
damages requested by his employer, but from the fact that the employee’s
claims were barred by the doctrine of res judicata and the statute of
limitations: “Here, the result of the [subrogation action] will affect no right of
[the employee], since he has no absolute right to intervene in this litigation,
and his tort claims against defendants are barred by the doctrine of res
judicata and the relevant statute of limitation.” Id. at 399, emphasis added.
Mroczko has no interest in A&R’s subrogation action for the same
reason. Once Mroczko’s personal injury action against Pepper was dismissed,
Mroczko no longer had any rights against Pepper for the same claim, and
thereby, no interest in A&R’s subrogation action. Sankey Bros., Inc., 152 I1ll.
App. 3d at 399. “The code of civil procedure allows intervention as a matter
of right only when the party can show an interest in the subject of the action
... The interest must be direct and substantial and it must also be a specific,
enforceable and recognizable right ...” Christenson v. Broadway Bank &
Trust, 129 Ill. App. 3d 928, 930 (1st Dist. 1984). A party has no enforceable
interest once a determination is made that the party’s rights have been time-

barred. Wood v. Wanecke, 89 Ill. App. 3d 445, 448-449 (1st Dist. 1980). Thus,
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to the extent the appellate court distinguished Sankey Bros. on the basis that
Mroczko had “an interest” in A&R’s subrogation action, she had no such
interest once her personal injury action was time-barred. Id.; Sankey Bros.,
152 11l. App. 3d at 399.

And finally, on this point, the appellate court conflated the issue of
“interest” in the subrogation action, with a res judicata bar. Whether res
judicata bars a litigant’'s attempt to pursue the same claim against the same
defendant a second time requires its own assessment, regardless of an
individual's purported right of intervention. The appellate court conflated
the two, concluding that if Mroczko fulfilled the requirements for
intervention, res judicata could not bar her petition to intervene. The
appellate court stated: “The issue before us here does not concern whether
the earlier dismissal for failure to file within the statute of limitations was a
dismissal on the merits, but whether the trial court abused its discretion in
denying plaintiff's petition to intervene.” A&R Janitorial, 125. But the
circuit court denied Mroczko’'s petition to intervene because the earlier
dismissal of her personal injury claim was on the merits. If the earlier
dismissal of Mroczko's personal injury action for failure to file within the
limitations period constituted a dismissal on the merits, it formed a sufficient
basis for the circuit court's order denying Mroczko's petition to intervene
under res judicata. The appellate court wrote as if the dismissal of Mroczko's

personal injury action had never occurred. The circuit court’s decision cannot
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be divorced from the res judicata analysis.

The appellate court continued: “The trial court abused its discretion
because the court did not apply the applicable law — the intervention
provisions of the Code of Civil Procedure.” A&R Janitorial, at 733. The
circuit court's order denying Mroczko's request to intervene was
unquestionably based upon applicable law — the doctrine of res judicata. In
fact, there were several bases upon which the circuit court could have denied
Mroczko's petition to intervene, including the two asserted by Pepper in the
circuit court. The circuit court could have determined that the petition was
barred by the applicable statute of limitations since it was filed more than
four years after the occurrence. Sankey Bros., 152 Ill. App. 3d at 398, (“We
conclude that the circuit court’s denial of [the employee’s] petition for leave to
intervene, when considered in view of the policies underlying the doctrine of
res judicata and of statutes of limitation, was not a clear abuse of discretion.”)
The circuit court correctly found that Mroczko's petition was barred by the
application of res judicata. Id. If Mroczko had asserted rights under the
intervention provisions of the Code of Civil Procedure in the circuit court,
Pepper would have raised several challenges to her rights under the
intervention statute, among them, the fact that Mroczko's petition was
untimely and that she lacked an interest in the subrogation action. 735 ILCS

5/2-408; (“Upon timely application anyone shall be permitted as of right to

4 Mroczko never raised the intervention provisions of the Code of Civil
Procedure as a basis to challenge the circuit court’s order in either the circuit
or appellate court, a forfeiture that will be discussed below.
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intervene in an action: (1) when a statute confers an unconditional right to
intervene; or (2) when the representation of the applicant’s interest ... may be
inadequate...”), (emphasis added). The circuit court would have acted well
within its discretion to deny Mroczko’s petition to intervene on any one of
these bases. Denial of Mroczko’s petition to intervene on the basis of res
judicata was warranted under the law, no matter what rights Mroczko may
have claimed under the intervention statute had she intervened before her
personal injury action was dismissed.

The appellate court erred in departing from res judicata precedent.
The appellate court further erred in distinguishing Sankey Bros. on an
irrelevant factual basis; a basis that did not exist at the time of the circuit
court’s ruling, and does not exist under the language of the Workers’
Compensation Act. Whether Mroczko may have had an “interest” in A&R’s
subrogation action before her untimely personal injury action was dismissed
had no effect on the res judicata analysis, that is, whether Mroczko was
attempting to sue Pepper for the same cause of action a second time after
Pepper secured a dismissal of Mroczko’s action on the merits. The circuit
court adhered to this Court’s res judicata precedent, followed the sound
reasoning in Sankey Bros., and correctly denied Mroczko's petition to
intervene. This Court should reverse the appellate court’s decision, which
runs counter to res judicata precedent, and is in direct conflict with Sankey

Bros.
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1. The Appellate Court Improperly Reversed the Decision of the
Circuit Court on Forfeited Bases Never Raised by Mroczko in
the Circuit Court or On Appeal.

In the circuit court, Mroczko’s response to Pepper’s objections to her
petition to intervene contained two arguments: (1) that Mroczko had a right
under the Workers’ Compensation Act to initiate legal proceedings against
third parties notwithstanding her employer's payment of compensation
benefits; and (2) that the dismissal of her personal injury action in 15 L 5957
on September 12, 2016 was not an adjudication on the merits for the
purposes of res judicata. (Vol. IX, C2027-2031) No other arguments were
advanced by Mroczko in the circuit court in support of her petition to
intervene. Mroczko never asserted that the “same party” prong of the res
judicata analysis was unsatisfied, or that Sankey Bros. was inapplicable
because Mroczko had “an interest” in the subrogation action under the
intervention statute, 735 ILCS 5/2-408. Indeed, Mroczko never felt
comfortable distinguishing Sankey Bros. in either her response to Pepper’s
objections to her petition to intervene in the circuit court (Vol. IX, C2027-
2031), or in her briefs in the appellate court. (A7-A26; A86-A94) Tellingly,
Mroczko never mentioned Sankey Bros. in any of her written briefs in either
the circuit or appellate court — even though the decision was central to
Pepper’s objection to Mroczko’s petition to intervene in the circuit court (\Vol.
VI, C1397-1406) and in its appellee’s brief, (A54-A85).

Likewise, Mroczko never mentioned the intervention statute in her
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briefs in either the circuit or appellate court. (Vol. IX, C2027-2031; A7-A26;
A86-A94) The appellate court acknowledged that Mroczko “claimed res
judicata should not bar her intervention here because a dismissal for failure
to file within the statute of limitations should not constitute a judgment on
the merits for purposes of res judicata,” (A&R Janitorial, 19), but then
decided the case on an entirely different basis: “the issue before us here does
not concern whether the earlier dismissal for failure to file within the statute
of limitations was a dismissal on the merits ...” (Id., 125). Thus, the
appellate court found that the circuit court abused its discretion by failing to
consider arguments Mroczko never made, and decided the case on unbriefed
issues raised sua sponte by the appellate court.

A. Standard of review

Whether a party may intervene is a matter committed to the discretion

of the trial court. Sankey Bros., Inc., v. Guilliams, 152 Ill. App. 3d 393, 398
(3d Dist. 1987); see also Maiter v. Chicago Board of Education, 82 Ill. 2d 373
(1980). “An abuse of discretion will be found where no reasonable person
would take the view adopted by the circuit court.” Fennell v. Illinois Central
RR, Co., 2012 IL 113812, §21.

B. The appellate court’s sua sponte reliance upon issues
neither argued nor briefed violated the principles of
forfeiture and party presentation.

This Court has consistently followed the principle of party presentation

— that reviewing courts must rely on the parties to frame the issues for

33

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



123220

consideration. People v. Givens, 237 Ill. 2d 311, 323 (2010). This Court has
admonished that a reviewing court “should not normally search the record for
unargued and unbriefed reasons to reverse a trial court judgment.” Id.
guoting Saldana v. Wirtz Cartage Company, 74 Ill. 2d 379, 386 (1978)
(emphasis in original). Such activism transforms the reviewing court from an
arbiter to an advocate. “Our adversary system works best when the parties
themselves advance their best arguments ... and we hear from both sides
pursuant to our motto, audi alteram partem.” Bogenberger v. Pi Kappa Alpha
Corp., 2018 IL 120951, 172, (Theis, J., dissenting), (internal citations
omitted.) See also, Greenlaw v. United States, 554 U.S. 237, 243 (2008), (“In
our adversary system ... we follow the principle of party presentation. That
IS, we rely on the parties to frame the issues for decision and assign to courts
the role of neutral arbiter of matters the parties present.”) When a
reviewing court relies on arguments that are neither briefed nor argued, it
denies the parties an opportunity to advance their best arguments, “force[s]
the court to speculate as to the arguments that the parties might have
presented had [the] issues been properly raised before [the] court,” and
transforms the court from an adjudicator to an advocate. People v.
Rodriguez, 336 Ill. App. 3d 1, 14 (1st Dist. 2002).

Additionally, a decision based on arguments never raised by the
parties “weaken[s] the adversarial process in our system of appellate

jurisdiction,” and prejudices the litigants. Daniels v. Anderson, 162 Ill. 2d 47,
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59 (1994). This Court has stated that one of the two most important tasks of
a reviewing court is to determine which issues have been forfeited. People v.
Smith, 228 Ill. 2d 95, 106 (2008). Deciding an appeal based upon unbriefed
iIssues, therefore, violates both the appellate court’s obligation to determine
which issues have been forfeited, and the principle of party presentation. An
argument never raised in the circuit court denies an opponent the
opportunity to respond to the argument legally and factually, and denies the
circuit court an opportunity to fully consider the legitimacy of the argument.
An appellate court decision based on arguments never raised by the appellee
in either the circuit or appellate court compounds this problem, by denying
the opponent the opportunity to respond to the arguments in an appellate
brief, and by denying the appellate court the benefit of a full discussion of the
legal issues. Reversing a circuit court’s decision on a basis never articulated
in the circuit court or on appeal subverts our system of jurisprudence, and
renders meaningless the proceedings in the circuit court. Yet that is
precisely what occurred when the appellate court reversed the circuit court’s
decision on bases Mroczko never raised; bases which the circuit court and
Pepper never had an opportunity to address.

C. Mroczko never challenged the “same parties” element of
res judicata in either the circuit court or on appeal.

The appellate court refused to apply res judicata to bar Mroczko’s
petition to intervene, apparently finding that the “same parties” element was

not satisfied. The court stated: “A&R was not a party to [Mroczko’s]
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untimely filed action. Because [A&R] was not a party to that action, res
judicata cannot bar [A&R’s] claim here.” (A&R Janitorial, 123.) There are
two considerable problems with this statement. First, the statement is
factually inaccurate since the circuit court did not bar A&R’s claims. The
order denied Mroczko's petition to intervene, but in no way limited A&R'’s
recovery. (Vol. IX, C2034) Second, Mroczko never raised the argument that
the “same parties” element of res judicata was unsatisfied, either in the
circuit court, or in her briefs before the appellate court. (Vol. IX, C2027-2031;
A7-A26; A86-A94) Accordingly, Pepper never addressed such an argument in
the circuit court or on appeal. The circuit court never addressed the
argument as well, since Mroczko never asserted a challenge to the “same
parties” element. (SR, Vol. I, C20-29)

The appellate court acknowledged that Mroczko’s sole basis for arguing
that res judicata should not bar her intervention was her claim that “a
dismissal for failure to file within the statute of limitations should not
constitute a judgment on the merits for purposes of res judicata,” but then
acknowledged that its decision would not be rendered on that basis: “[t]he
issue before us here does not concern whether the earlier dismissal for failure
to file within the statute of limitations was a dismissal on the merits ...”
(A&R Janitorial, 119, 25)

Instead, the appellate court ruled that res judicata did not prevent

Mroczko’'s intervention since A&R was a party to the subrogation action, but
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not to Mroczko’'s personal injury action. If Mroczko had raised such an
argument in the circuit court or on appeal, Pepper would have responded that
A&R'’s absence from Mroczko’s personal injury action did not preclude Pepper
from invoking the doctrine of res judicata against Mroczko when Mroczko
attempted to intervene in the subrogation action to file the same cause of
action against Pepper. No legal authority stands for the proposition that a
complete identity of parties must exist before the doctrine of res judicata may
bar a party's attempt to file the same claim against the same defendant a
second time following an adjudication on the merits. (See pp. 22-24, above.)
So long as the party who invokes the res judicata bar, and the party against
whom it is invoked, are the same as the parties to the original proceeding, the
doctrine is satisfied and the policy considerations underpinning the doctrine
are fulfilled. The appellate court’s sua sponte determination that res judicata
could not bar A&R’s claim since A&R was not a party to Mroczko’'s untimely
personal injury action exposes the peril associated with deciding a case on
forfeited and unbriefed arguments. A&R’s claim was not barred. That
essential fact was misapprehended by the appellate court, leading it to reject
res judicata as a basis to deny Mroczko’s petition. Res judicata precedent,
and Sankey Bros., called for affirmance of the circuit court’'s order denying
Mroczko’s petition.

D. Mroczko never raised the provisions of the intervention
statute in either the circuit court or on appeal.

The appellate court concluded that the circuit court abused its
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discretion because it did not apply the intervention provisions of the Code of
Civil Procedure. (A&R Janitorial, 133) This means that the appellate court
found that the circuit court abused its discretion by failing to consider a legal
argument Mroczko never asked it to consider. In point of fact, Mroczko never
mentioned the intervention statute or 735 ILCS 5/2-408 in her petition to
intervene, (Vol. VI, C1373-1377), in her response to Pepper’s objection to her
petition, (Vol. IX, C2027-2031), throughout the hearing on Pepper’s objection
to the petition, (SR, Vol. I, C20-29), in her opening appellant’'s brief (A7-A26),
or in her appellate reply brief. (A86-A94) In her appellate reply brief,
Mroczko identified the “controlling issue on appeal [as] whether the equitable
doctrine of res judicata should be applied.” (A91) If Mroczko had raised the
intervention statute, or 735 ILCS 5/2-408, in the circuit court, Pepper would
have addressed why Mroczko's attempt to intervene was precluded by the
doctrine of res judicata irrespective of the intervention statute. (See pp. 29-
31, above.) Pepper also would have addressed why Mroczko's intervention
would have been improper under the language of the intervention statute,
even without application of res judicata.

The intervention statute allows for intervention as a matter of right,
and as a matter of discretion. It provides in pertinent part:

Intervention. (a) Upon timely application anyone shall be

permitted as of right to intervene in an action: (1) when a

statute confers an unconditional right to intervene; or (2) when

the representation of the applicant’s interest by existing parties

iIs or may be inadequate and the applicant will or may be bound
by an order or judgment in the action; or (3) when the applicant
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Is so situated as to be adversely affected by a distribution or

other disposition of property ...

(b) Upon timely application anyone may in the discretion of the

court be permitted to intervene in an action: (1) when a statute

confers a conditional right to intervene; or (2) when an

applicant’s claim or defense and the main action have a question

of law or fact in common. ...

(e) a person desiring to intervene shall present a petition setting

forth the grounds for intervention, accompanied by the initial

pleading or motion which he or she proposes to file. In cases in

which the allowance of intervention is discretionary, the court

shall consider whether the intervention will unduly delay or

prejudice the adjudication of the rights of the original parties ...

(735 ILCS 5/2-408), (emphasis added.)

If Mroczko had raised the intervention statute in the circuit court,
there were multiple issues for the parties’ and the court’s consideration under
the language of the statute. Was Mroczko intervening as a matter of right, or
as a matter of discretion? The appellate court summarily concluded that
Mroczko here “sought to intervene as of right claiming she was not being
adequately represented,” but Mroczko’s petition to intervene made no such
claim. (A&R Janitorial, 17); (Vol. VI, C1373-1377) Was Mroczko's petition,
filed more than four years after the occurrence in question, a “timely
application?” (Vol. VI, C1373-1375) Would Mroczko’s intervention unduly
delay or prejudice the adjudication of the original subrogation action?
Mroczko never asserted rights under the intervention statute, Pepper never
had the liberty to challenge those rights, and the circuit court was never
provided the opportunity to consider the legal arguments. If the appellate
court’s decision stands, the case will be remanded to the circuit court to now

do what Mroczko could have asked the circuit court to do in the first instance.
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As the result of the appellate court’s decision, Pepper, and the circuit court,
will have to address Mroczko’'s claim for a third time, and her petition to
intervene for a second time, on Mroczko’s forfeited arguments. The appellate
court’s reliance on this forfeited argument renders the proceedings in the
circuit court and the appellate court an unmitigated waste of time. Such an
outcome exposes the very real and dangerous consequences of relying on
forfeited arguments, and violating the principle of party presentation.

And in the end, it is manifestly unfair for the appellate court to indict
the circuit court for an abuse of its discretion by failing to consider legal
arguments it was never asked to consider. Nor was it proper to reverse the
circuit court’s decision by relying on unbriefed arguments articulated by no
one other than the appellate court, especially where the arguments have no
bearing on the circuit court's appropriate determination that res judicata
barred Mroczko's petition to intervene in the subrogation action. The
appellate court’s decision, reversing the circuit court’s order based on forfeited
arguments raised sua sponte by the court, should be reversed.

I1l. The Appellate Court Improperly Utilized Documents Outside
the Record on Appeal, Concerning Post-Ruling Events, to Find
that the Circuit Court Abused its Discretion.

Fundamentally, events outside the record, which occurred after the
circuit court issued its ruling denying Mroczko's petition to intervene, should
not form the basis for a determination by the reviewing court that the circuit

court abused its discretion. Attachments to appellate briefs, which are not
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included in the record on appeal, “are not properly before the reviewing court
and cannot be used to supplement the record.” People v. Garvin, 2013 IL App
(1st) 113095, 123. Indeed, a different division of this same appellate court
flatly stated that “our research has not revealed any Illinois decision in which
[attachments to briefs not included in the record] has been done ... we decline
to be the first.” Id. A reviewing court’s determination that a lower court has
abused its discretion should be limited to the reviewing court’s independent
review of the record on appeal. Mohica v. Cvejin, 2013 IL App (1st) 111695,
147.

Here, the appellate court considered documents outside of the record,
which were attached to the plaintiff's reply brief, to find that the circuit court
abused its discretion. Worse yet, the documents on which the appellate court
relied concerned events that occurred after the circuit court issued its ruling
denying Mroczko’'s petition to intervene on December 20, 2016. (Vol. IX,
C2034)

The appellate court rationalized its unprecedented reliance on
attachments to Mroczko’s reply brief concerning post-ruling events by stating
that the documents were of such a nature that judicial notice could be taken,
and that Pepper had not contested their accuracy. A&R Janitorial, 714.
That justification did not cure the impropriety of relying on documents
outside of the record, concerning events which occurred months after the

circuit court’s ruling, about which the circuit court could have had no
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knowledge at the time of its ruling, to find an abuse of discretion. Over
Pepper’s objections, (A131-A136), the appellate court relied on the following
post-ruling events to reach its determination that the circuit court abused its
discretion on December 20, 2016 when it denied Mroczko's petition, namely:

(1) A July 26, 2017 order in which the circuit court permitted

A&R Janitorial to pursue Mroczko’'s non-economic damages

(A&R Janitorial, 110);

(2) An August 4, 2017 hearing on the issue of whether A&R

Janitorial’'s counsel should be disqualified from pursuing

Mroczko’'s non-economic damages in the subrogation action,

(A&R Janitorial, 110); and

(3) A&R Janitorial’'s amendment to its subrogation complaint,

filed September 29, 2017. (A&R Janitorial, 119, 10)

The appellate court knew of these events only as the result of its
review of attachments to Mroczko’s reply brief (A86-A130), which were not
contained in the record on appeal. (A&R Janitorial, 14) The appellate court
utilized these post-ruling events to support its conclusion that the circuit
court abused its discretion in its prior order denying Mroczko’'s petition to
intervene. The appellate court stated “[Mroczko] sought to intervene as of
right claiming she was not being adequately represented because [A&R] was
only pursuing enough damages for indemnity and not the maximum amount
recoverable for her injuries.” (A&R Janitorial, 7) But Mroczko’s petition to
intervene said no such thing, nor did her response to Pepper’s objection to her

petition. (Vol. VI, C1373-1375; Vo. IX, C2027-2031) Nor did Mroczko raise

such an argument in her opening appellant’'s brief. (A7-A26) Likewise, the
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appellate court stated that “[Mroczko] claims she has a right to intervene ...
because her interests are not adequately represented by [A&R].” (A&R
Janitorial, §13) But again, Mroczko never made any such claim in the trial
court or in her opening brief. The appellate court improperly relied on
attachments to Mroczko’s reply brief, all of which involved pleadings and
rulings in the circuit court months after the order at issue denying Mroczko’s
petition to intervene. (A86-A130) The appellate court’s reliance upon these
documents was inappropriate for several reasons.

First, the documents involve events that occurred after the circuit
court’s ruling. Self-evidently, the documents could not have been, and were
not, considered by the circuit court at the time it issued its ruling. No legal
authority was offered by Mroczko at the time she attached the documents to
her reply brief, or by the appellate court at the time it relied on the
documents, establishing that a reviewing court may consider post-ruling
events in order to find an abuse of the circuit court’s discretion. And no
caution was offered by the appellate court as to the dangers presented by
permitting litigants to rely on events which occur long after a circuit court’s
ruling to undermine the ruling. Where would such a tactic lead if
countenanced? What damage would such a practice exact on the circuit
court’s authority? And what impact would condoning such a maneuver have
on the finality of an order under Supreme Court Rule 304(a), which permits

appeals to be taken from judgments as to fewer than all parties or claims?
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Could the appellee attack such a judgment at any time throughout the
remainder of the litigation because of events occurring after the judgment?
At bottom, the appellate court accused the circuit court of abusing its
discretion by failing to consider events which had not yet occurred.

Second, the documents were inappropriately attached to the plaintiff's
reply brief and were not part of the record on appeal. As noted above,
attachments to briefs which are not included in the record “are not properly
before the reviewing court and cannot be used to supplement the record.”
People v. Garvin, 2013 IL App (1st) 113095, 123.

Third, a reviewing court’s determination that a circuit court abused its
discretion is a significant finding, and should be based upon its independent
review of the record, which documents the facts and legal arguments with
which the circuit court was faced at the time of its ruling. Mohica, 2013 Ill.
App. (1st) 111695, 147.

Fourth, points not argued in an appellant’s opening brief “are waived
and shall not be raised in the reply brief, in oral argument, or on petition for
rehearing.” Ill. S. Ct. R. 341(h)(7), (eff. July 1, 2017). In her rely brief,
Mroczko argued for the first time that the circuit court’ order of July 26, 2017
permitting A&R to pursue damages in excess of its workers compensation
lien somehow justified reversal of the circuit court’s order of December 20,
2016, denying Mroczko's petition to intervene. (A86-A94) This new argument

never should have been considered by the appellate court since it was
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improperly raised for the first time in the reply brief, precluding Pepper from
offering a substantive response.

Finally, it is manifestly unfair to accuse the circuit court of abusing its
discretion by failing to consider events which had not yet occurred. At the
time the circuit court denied Mroczko’s petition to intervene, the circuit court
could not know that A&R would amend its subrogation action to include a
claim for Mroczko’s personal injuries, or that Mroczko would claim that her
interests would be inadequately represented. That is not to suggest that the
circuit court’s ruling denying Mroczko’s petition would have been affected by
those subsequent events — res judicata still would have barred Mroczko’s
petition. Mroczko had an opportunity to pursue her personal injury action,
but she failed to do so in a timely fashion. That error has a remedy, but it is
not pursuit of the same claim that has already been dismissed against the
same defendant. Mroczko’s initial counsel’s failure to timely file her lawsuit,
and the dismissal order entered as a consequence, prevented her from
intervening in the subrogation action, without regard for whether her
employer would seek recovery for her non-economic damages or adequately
represent her interests in doing so.

The circuit court’s decision should not have been evaluated by events
which occurred subsequent to its ruling. The singular issue on appeal,
according to Mroczko, was whether the circuit court’s order in 15 L 5957,

dismissing Mroczko’s personal injury action as untimely on September 12,
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2016, was an adjudication on the merits. Mroczko conceded that, “if [the
circuit court] were to determine that the finding in cause 15 L 5957 was an
adjudication on the merits, it would bar the present action from
proceeding...” (Vol. IX, C2030), (emphasis added). Pepper agrees.
Consideration of post-ruling events, outside of the record, to find an abuse of
discretion, was manifestly unfair to the circuit court, and inappropriate
under the law.

The circuit court denied Mroczko’s petition to intervene, finding that
the dismissal of Mroczko's untimely personal injury action pursuant to a 2-
619 motion constituted an adjudication on the merits for the purposes of res
judicata. (SR, Vol. I, C26-27) In so ruling, the circuit court appropriately
evaluated the elements of res judicata and determined that Mroczko’s
petition to intervene was a second attempt to recover damages against the
same defendant for the same claim. (SR, Vol. I, C27) The circuit court acted
well within its discretion in finding that the prior adjudication on the merits
in favor of Pepper in Mroczko's personal injury action barred Mroczko's
attempt to intervene against Pepper for the same claim. No basis existed for
a finding that the circuit court abused its discretion in denying Mroczko’s

petition to intervene. The appellate court’s decision should be reversed.
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CONCLUSION

The appellate court’s decision runs counter to precedent in a number of
ways: by failing to adhere to this Court’s res judicata precedent; by issuing a
decision in direct conflict with Sankey Bros.; by issuing a decision based
wholly on forfeited arguments; by violating the principle of party
presentation; by relying on documents outside of the record on appeal; and by
relying on events which occurred subsequent to the circuit court’s ruling
about which the circuit court could have had no knowledge. The appellate
court improperly sidestepped the res judicata analysis and conflated the right
of intervention with a res judicata bar. The circuit court was correct in
denying Mroczko’s petition to intervene after an unfavorable adjudication on
the merits against her. The appellate court's decision, reversing that
dismissal, should be reversed.

Respectfully submitted,

CASSIDAY SCHADE LLP

By: /s/Julie A. Teuscher
One of the Attorneys for Defendant-
Appellant, Pepper Construction Company

Julie A. Teuscher
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

A&R JANITORIAL, as Statutory Subrogee of
TERESA MROCZKO,

Plaintiff,

v. No. 14 L 8396
PIEPPER CONSTRUCTION COMPANY, et.
al.,

Defendants.

ORDER

THIS CAUSE COMING TO BE HEARD on the Petition to Intervene and to File an

Amended Complaint filed by TERESA MROCZKO, due notice having been given and the Court

being fully advised in the premises:

IT IS HEREBY ORDERED THAT:

6?*'#(5351 >

1) TERESA MROCZKQ’S Petition to Intervene and to file an Amended

Complaint in the captioned lawsuit is Denied.
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T

e -»' 06014/038657/TPB/MPM
- ORDER CCG-2

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAWDIVISION 9\

A&R JANITORIAL, as Statutory Subrogee of
TERESA MROCZKO,

Plaintiff,
v. No. 14 L 8396

PEPPER CONSTRUCTION COMPANY, et.
al.,

Defendants.

ORDER
THIS CAUSE COMING BEFORE THE COURT ON Pepper Construction
Company’s Motion for a Rule 304(a) F inding as to the Court’s Order of December 20, 2016, due

notice having been given and the Court being fully advised in the premises:

IT IS HEREBY ORDERED THAT: Q}Dg

1) The Motion is granted. Pursuant to llinois Supreme Court Rule 304(a), this
Court makes the express written finding that there is no just reason to delay
the enforcement or appeal, or both, of this Court’s O;dcr of December 20,

2016 denying Teresa Mroczko’s Petition to Intervene in the captioned lawsuit.

Firm ID No. 44613

Name CASSIDAY SCHADE LLP ENTERED:
Attorney for PEPPER CONSTRUCTION )

COMPANY
Address 20 North Wacker Drive, Suite 1000
City Chicago, IL 60606
Telephone  (312) 641-3100 Tudge Judge's No,
E-Mail *  mmoothart@cassiday.com

POROTHY A. BROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
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T R S e R PR RO et ELECTRONICALLY FILED
T e T AR0T 13T PM
AU AT T I ST co4 0 T 2014-L-008396

* " CALENDAR: X
: SRR o S S PAGE 1 of 2
: a ‘ 1 CIRCUIT COURT OF
C Firmuses2 ~ COOK COUNTY, ILLINOIS

IN THE CIRCUIT COURT OF COOK COUNTY, lLLlEQéﬁII{‘%VgRDé\{HS\I(O}%\IROWN
~ COUNTY DEPARTMENT, LAW DIVISION

A&R JANITORIAL, as subrogee of )
TERESA MROCZKO, . )
. Plaintiff, )

Vs, ) Case No.: 14 L 8396

) T
PEPPER CONSTRUCTION CO., )
PEPPER CONSTRUCTION GROUP, LLC )
PEREZ & ASSOCIATES, INC. )
PEREZ CARPET, CBRE, INC. )
BLUE CROSS AND BLUE SHIELD )
ASSOCATION, )
~ Defendants. )

NOTICE OF APPEAL

Plaintiff-Appellant, TERESA MROCZKO, through her attorneys, SCHIFF GORMAN
LLC, appeals to the Appellate Court of lllinois for the First District from the following order
entered in this mattg:r in tl)e Circuit‘Cok‘urtvof Cook Cqunty, lllinois, Cqun’ty Departmem, Law
Division: | | | o KR

1. “The order of December 20, 2016 denying TERESA MROCZKO’S Petition to
. Intervene and to file an Amended Complaint at Law.

" 2.. . fThe order of January 31, 2017 making the order of December 20, 2016 final.
- By this appeal, Plaintiff-Appellant will request the Appellate Court to reverse the orders of
: :December 20, 2016 and January 31, 2017, and remand this cause with directions to grant TERESA
: ’MRQCZKO’S Petition to Intervene and grant leave to file an Amended Complaint at Law so this
c‘as_e‘.ma,y proceed to a trial on the merits asv_t_o_a_l] claims, or for such ch_er andfu;“the’r‘rel.i;f as, the

Appellate Court may deem proper, - A
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- Respcctfully submitted,

Sclxiﬁ Gorman LLC

-+ "{s/ Elliot R. Schiff
* . One of the Attorneys for Plaintiff- Appcllant,v
'Teresa Mroczko -

Elliot R. Schiff
Direct: (312) 345-7202
eschiffeschitt-law.com

R

23

i @ Ryan T. McNulty

<2 Direct: (312) 345-7221
[

o

Crmenulivischiff-law.com

ELECTRONICALLY FILED
2/14/2017 12:31 PM

- Schiff Gorman LLC
* 1 East Wacker Drive
* Suite 1100

Chicago, 1L 60601

General: (312) 345-7200
Fa_csim'ile:;(3__l2)‘3‘{15-8645 ,
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L | g S 2014.L-008396
 CALENDAR: X
PAGE | of 2
CIRCUIT COURT OF
COOK COUNTY, ILLINOIS
_ INTHE CIRCUIT COURT OF COOK COUNTY, |LLI@Q&I%%‘?’)I?(‘)‘T’}_%{,O}?ROWN .

' COUNTY DEPARTMENT LAW D]VISION

Firm #48852

A&R JANITORIAL, as subrogee of
TERESA MROCZKO,
TERESA MROCZKO, individually
As mtcwenor appcllam
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PEPPER CONSTRUCTION GROUP, LLC
PEREZ & ASSOCIATES, INC.
PEREZ CARPET, CBRE, INC.
BLUE CROSS AND BLUL SHIELD
ASSOCATION '

- Defendants.

| ")\MENDMENT TO NOTICE OF APPEAL

' antervcnor-AppeHant, TERESA MROCZKO, individually, through her attorncys,
SCHIFF GORMAN LLC, appeals to the Appellate Court of lllinois for the First District from the
following order entered in this matter in the Circuit Court of Cook County, lllinois, County
Department, Law Di\fjsion: s ‘ ' |

1. The order of December 20, 2016 denying TERESA MROCZKO’S Petition to
Intervene and to file an Amended Complaint at Law. ' '

2. - Tﬁe order of January 31, 2017 making the order of December 20, 2016 final.

By this appeal, Intervenor-Appellant requests the Appellate Court to reverse the orders of
December 20, 2016 and January 31, 2017, and remand this cause with dircctions to grant
TERESA MROCZKO'S Petition to Intervene and grant leave to file an Amended Complaint at

,L‘aw so this case may proceed to a trial on the merits as to all claims, or for such other and ;

further relief as the Appellate Court may deem proper.
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| :Respectfully submitted,

“Schiff Gorman LLC

. /s/ Elliot R, Schiff
- One of the Attorneys for Intervenor-Appellant,
“Teresa Mroczko -~ . 0

Elliot R. Schiff
Direct: (312) 345-7202

o
<% ~  uschiffiwschiff-law.com
=33 ‘
<=8q
Y, qw Ryan T. McNulty
— L™ i .
Zg= < Direct: (312) 345-7221
-~ . oy FN
EAR T [ mmenulvi@schiff-law.com

- Schiff Gorman LLC
¢ 1 East Wacker Drive
* Suite 1100
Chicago, 1L 6060

General: (312) 345-7200
Facsimile: (312) 345-8645 -
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!
_’: NATURE OF THE CASE
| "This Appeal arises from three different legal proceedings all of which arise out of an
M inj ury to Teresa Mroczko sustained on August 17, 2012. Teresa filed a workers® compensation
claim and began receiving benefits. When she did not pursue a lawsuit, her employer, as
, ;subrogee, as was their right pursuant to 820 ILCS 305/1 et. seq., filed a timely lawsuit against
-y Pépper Construction Co. and Perez & Associates on April 27, 2015, Teresa’s workers’

compensation attorneys filed a separate lawsuit against Pepper Construction Co. and Perez &
‘Ags‘ociates. Pepper Construction Co. and Perez & Associates successfully asserted that Teresa’s
. ', lawsuit was untimely. | o N |
| Thereafter, with new counsel, Teresa sought to intervene in the timely lawsuit filed by
- her employer and amend the Complaint to seek recovery for her persqnal injuries. This Petition
‘ 'tQ.’ Ipter\{en¢ and file the Amended Complaint was dcnied. | ‘ |

; L ' ‘This timely appeal followed.

; Pagelof15
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|

—7 . ISSUES PRESENTED FOR REVIEW
i

1 Whether The Injured Employee Has The Right To Intervene
] In The Employers Subrogation Lawsuit

M ‘Whether The Injured Employee Has The Right To Control The
| ‘Subrogation Lawsuit Originally Filed By The Employer

) | Whether The Doctrine of Res Judicata Bars The Claim Teresa

Mroczko asserted in her Amended Complaint As Being Untimely

ngeZoflS .

| S

A1l
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JURISDICTION
~ This Court has jurisdiction pursuant to Supreme Court Rule 301 which provides that
N “every final judgment of a circuit court in a civil case is appealable as of right.” On December

20, 2016, the trial court denied Teresa Mroczko’s Petition to Intervene and amend the

~Complaint. [C2034]. On January 31, 2017, the trial court entered an order that pursuant to
‘ Supre‘mc, Court Rule 304(a) its December 20, 2016 Order was final and appealable. [C2041].
' | On February 14, 2017, Plaintiff Teresa Mroczko filed her Notice of Appeal from the
i , érdcrs of December 20, 2016 and January 31, 2007. [C2057]. On March 13, 2017, Teresa filed
; an émendment to the Notice of Appeal reflecting her status as Intervenor Appellant ’in place of

! o . .her‘ previous designation as Plaintiff Appellant. [C2062-2063].

[,

s ‘}Pa}geSIOfls

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



123220

- STATUTES INVOLVED
!
3 820 ILCS 305/5(b) provides in pertinent part:
(b) Where the injury or death for which compensation is payable under this Act was caused under

..
o]

circumstances creating a legal liability for damages on the part of some person other than his
employer to pay damages, then legal proceedings may be taken against such other person to
M recover damages notwithstanding such employer's payment of or liability to pay compensation
under this Act. In such case, however, if the action against such other person is brought by the
injured employee or his personal representative and judgment is obtained and paid, or settlement
is made with such other person, either with or without suit, then from the amount received by such
~employee or personal representative there shall be paid to the employer the amount of
compensation paid or to be paid by him to such employee or personal representative including
"y amounts paid or to be paid pursuant to paragraph (a) of Section 8 of this Act.

[T

In the event the employee or his personal representative fails to institute a proceeding against such
third person at any time prior to 3 months before such action would be barred, the employer may
~in his own name or in the name of the employee, or his personal representative, commence a
‘proceeding against such other person for the recovery of damages on account of such injury or
death to the employee, and out of any amount recovered the employer shall pay over to the injured
“employee or his personal representatives all sums collected from such other person by judgment
~or otherwise in excess of the amount of such compensation paid or to be paid under this Act,
including amounts paid or to be paid pursuant to paragraph (a) of Section 8 of this Act, and costs,
attorney's fees and reasonable expenses as may be incurred by such employer in making such
~collection or in enforcing such liability. L L AT T

. 735 ILCS 5/13-214 provides in pertinent part:

§ 13-214. Construction--Design management and supervision. As used in this Section “person”

- means any individual, any business or legal entity, or any body politic.
i (a) Actions based upon tort, contract or otherwise against any person for an act or omission of such
~ person in the design, planning, supervision, observation or management of construction, or
construction of an improvement to real property shall be commenced within 4 years from the time
- the person bringing an action, or his or her privity, knew or should reasonably have known of such
. act or omission. Notwithstanding any other provision of law, contract actions against a surety on
~.a payment or performance bond shall be commenced, if at all, within the same time limitation
~applicable to the bond principal. ’ - L e B

1 135ILCS 5/13-202 provides in pertinent part:

.. § 13-202 Personal injury--Penalty. Actions for damages for an injury to the person, or for false
~ - imprisonment, or malicious prosecution, or for a statutory penalty, or for abduction, or for
j - . rseduction, or for criminal conversation that may proceed pursuant to subsection (a) of Section 7.1
-+ of the Criminal Conversation Abolition Act, except damages resulting from first degree murder or

. the commission of a Class X felony and the perpetrator thereof is convicted of such crime, shall
- be commenced within 2 years next after the cause of action accrued ... = = ' -

L -Page40f15
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STATEMENT OF FACTS

| On August 17, 2012, Teresa Mroczko [“Teresa”] while acting within the course and

; scope of employment with A & R Janitorial was performing janitorial services at the BlueCross
M Blue Shield building located at 300 E. Randolph Street, Chicago, Illinois. Pepper Construction
Company [“Pepper”] was present on the premises having contracted to perform certain
construction work that included replacing the carpeting. Pepper subcontracted the carpeting

work to Perez & Associates. In order to accommodate the replacement of the carpet, furniture

R——1

’ was moved and stacked. Teresa was removing trash and recycling bins from underneath a desk
: whgn a desk table that had been storekd ncarby fell on top ofher. [C4-C19;C35 1-C365;
cisoe-1608]
’ N o o ;I‘he Worker’s Compensation Claim [12 WC 34686]
; : 'Teresa filed an application for adjustment of claim before the Industrial Commission.
A‘&R Janitorial, through its insurer began paying certain compensation to Teresa and has also
! ' -ﬁaid certain medical beneﬁts. This matter continues to pend before the Industrial Commission.
_’.['c141(_)]_ B ' | ‘ . | |
LT " The Complaint in Subrogation (14 L 8396)
Teresa did not institute legal proceedings against persons liable for her injuries prior to
ﬁ'_fhr¢c months before such an action was barred. Accordingly, on August 14, 2014, A&R
', ‘A 'J_gni;orial, statutory subrogee of Teresa, as permitted by 820 ILCS 305/1 et. seq., filed a lawsuit
g 1n the Circuit Court of Cook County against Pepper and Perez as well as others' secking monies

. to cover its losses and damages arising from benefits and monies paid and those benefitsand

. "~ LTheother named parties were subsequently dismissed.
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monies it may be obligated to pay ‘in the future. [C1408-C1423].  This matter continues to
pend. o |
Teresa’s Complaint (15 L 5957)

On June 11, 2015, Teresa filed her Complaint against Pepper and Perez as well as others
seeking recovery for her personal injuries suffered August 17, 2012. [C351-365]. Pepper
answered the Complaint [C585-591] while Perez moved to dismiss the Complaint asserting that
the two year statute of limitations [735 ILCS 5/202] controlled and not the four year construction
limitation period [735 ILCS 5/13-214]. Accordingly, Perez asserted that the action was

untimely. [C504-506]. Thereafier, Pepper was granted leave to join Perez’s Motion to Dismiss.

| [C538).

- On September 14, 2015, the 15 L 5957 lawsuit was consolidated for discovery purposes

~only with the 14 L 8396 lawsuit. [C502].

- On December 18, 2015, the Complaint was dismissed withoutprejudice and Teresa was
given leave to file an amended Complaint. [C702].

~ On April 28, 2016, Teresa filed her First Amended Complaint attaching various exhibits

- "'thatv included various transcripts seeking to establish that Pepper was engaged in the planning,

-supervision, management of construction or an improvement to real property and thus the action

was timely filed within four years of the injury as allowed by 735 ILCS 5/13-214. There were

» no new allegations brought against Perez. [C704-C994]. Pepper filed a Motion to Dismiss
. ;‘pursuant to 735 ILCS 5/2-619 again asserting the lawsuit was untimely as controlled by 735

| ILCS 5/202. [C1542-C1553].

On September 12, 2016, the Court granted the Motion to Dismiss finding that there was

'no just reason to delay enforcement or appeal of its decision [C1990] reasoning that the activities

Page 6 of 15
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of Pepper was not construction but rather maintenance and upkeep. [C1992-C1999].

—

Teresa’s Petition to Intervene in 14 L 8396

On November 10, 2016, Teresa, through new counsel, petitioned to intervene in the 14 L

—J

8396 lawsuit filed by A&R Janitorial. Attached to the Petition to Intervene was the proposed

3
H
S |

-Amendment to A&R Janitorial’s lawsuit. The Amendment sought recovery for her personal
M ‘injuries._ [C1373-C1377]. |
S Pepper opposed the Petition to Intervene and the request for leave to amend the A&R
‘ Janitprial Complaint. Pepper asserted that the Petition to Intervene and amend the Complaint
' was barred by res judicata following the detennination of the statute of limitations as determined
in1SL 5957., [C1397-C1406] | |
o : A&R Janitorial’s Response took no position as to the Petition to Intervene but asserted
that it was entitled to seek recovery for all past, present and future payments made to Teresa plus
Latt‘on_ley fees and costs associated with the subrogation action. It further asserted that the
= recovery included non-pecuniary damages such as pain and suffering. It acknowledged that
";nénies in excess of the workers’ compensation lien belonged to Teresa. [C2017-C2026].
| B Teresa’s Response to both Pepper and A&R Janitorial Service disputed that the finding
that the statute of limitations expired in 15 L 5957 was res judicata and disputed that Teresa did
B not have the right to intervene and control the litigation. [C2027-C2033]. | |
i On December 20, 2016, the Court denied Teresa’s right to intervene and file an
' ‘_vamendment to the 14 L 8396 Complaint. [C2034].  On January 31, 2017, pursuant to Pepper’s
' Motion [C2035-C2040], the Court entered an order pursuant to Supreme Court Rule 304(a) that
e it‘sllpreyious. order was now final and appealable. [C2041]. S DR

On F _ebruary 14, _20_17,‘ T@r_esa filed her Notice ;of Appeal from the orders of December

 Page7ofls
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20, 2016 and January 31, 2007. [C2057]. On March 13, 2017, Teresa filed an amendment to

eed

the Notice of Appeal reflecting her status as Intervenor Appellant in place of her previous

”’] designation as Plaintiff Appellant. [C2062-2063].

| B S ‘.A-17.
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j . ARGUMENT

'L STANDARD OF REVIEW

Intervenor-Plaintiff requests appellate review of the trial court’s Orders of December 20,
"y 12016 and January 31, 2017 denying the Petition to Intervene and finding that Teresa’s proposed
‘Amended Complaint was untimely based on the doctrine of res judicata. This appeal involves
issues regarding the interpretation and statutory construction of 820 ILCS 305/5(b) and the
’viprqpricty of the trial court’s decision to conclude that the proposed Amended Complaint was
’ o : -_.u‘ntimely as controlled by the doctrine of res judicata. All of the issues raised in this appeal involve
. A'yq‘uxestions of law which are subject to a de novo standard of review. (Zahl v. Krupa 365 Ill. App.3d
| - 652 (2012)). Questions of statutory interpretation and construction are questions of law that are
- res}i\ewed de novo. (LaSalle Bank Nat, Ass'nv. Cypress Creek I, LP, 242 111. 2d 231, 237 (2011)).
| L ‘Qiu_besti_ons of the application of res judicata are likewise reviewed de novo.  Carlson v.
. Rehabilitation Instinte of Chicago 2016 IL App (1) 143853, o

H . TERESA MROCZKO HAS THE RIGHT TO INTERVENE IN THE
EMPLOYER’S SUBROGATION LAWSUIT.

A&R Janitorial took no position on whether Teresa may intervene in the subrogation
o lgawsuit that it had filed to secure its payments made and to be made arising from the worker’s
| L ",coinpensation clajm she filed. Pepper Constr_uction CQ. takes the pqsitign ’,that s’hc‘a‘m‘ay not so

" Echalesv. Krasny 12 1l App.3d 530 (1957) is instructive here. In 1950, Joseph Budz died

- from injuries sustained in the course and scope of his employment for which he received workers’

 Page9of1s
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i
compensation benefits. His employer Echales filed a lawsuit to recover workers’ compensation
M
j benefits paid to Budz’s estate. Five years later, in 1955, when the matter appeared for trial, his
1 widow sought to intervene and amend the Complaint to add her count for damages above that
which the employer sought. The trial court denied the relief and on appeal, the Appellate Court
-
i
' ruled that she should have been allowed to intervene and amend the Complaint. To the same
M effect is the decision in Geneva Construction Co. v. Martin Transfer & Storage Co. 4 111.2d 273

(1954).

Accordingly, the right to intervene here and amend the Complaint belongs to Mroczko.

/ - HL  TERESA MROCZKO HAS THE RIGHT TO CONTROL THE
SUBROGATION LAWSUIT FILED BY HER EMPLOYER

| vBy statute, an injured employee who sustains damages caused by some person other than
“his employer has the right to initiate “legal proceedings . . . against such other person to recover
damages notwithstanding [the] employer’s payment of or liability to pay compensation. . .”” 820
i - ILCS 305/5(b). And, the non-negligent employer is not permitted to participate in the trial of the
cbmmon—]aw action of his injured employee against the negligent third-party defendant but has the
right of intervention limited to his right to protect his lien in all orders of court after hearing and
: Judgment See, Legler v. Douglas 26 111. App.2d 365 (1960); Pederson v. MiJack Products, Inc.
“ " 389 Ill App 3d 33 (2009). Sjoberg v. Joseph T. Ryerson & Son 8 11l.App.2d 414 (1956). A
© While it is true that the subrogation action was filed first and Teresa seeks to intervene, the
","rf_ghtvt_o proceeds above the subrogation interest should be paramount. It makes little sense to
allow the employer to control the litigation merely because it filed within the statutory allowed
"‘;vjtla_r‘iod, of three months before the expiration of the statute of limitations. Since monies in excess

) fc}f :the,__ subrpg__atipn ﬁghts belgng to Tercsa (Page v. Hibbard, 1 19 111.2d 41 (1987)), the ,cmploycr’s
o Pagelofis
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|
“ interest in forcefully pursuing those rights is non-existent. However, the employer’s rights are
j necessarily protected by Teresa controlling the litigation whereby the employer’s lien is fully
“} protected. E.g. Pederson v. MiJack Products, Inc. 389 11l. App.3d 33 (2009).
| Accordingly, Teresa should be entitled to control the lawsuit and pursue her rights in excess
...7 ‘ ‘
j of the subrogation interests of the employer.
R
i IV. THE TRIAL COURT ERRED IN FINDING THAT THE DOCTRINE OF RES
JUDICATA BARRED THE CLAIM TERESA MROCZKO ASSERTED IN HER
B! -AMENDED COMPLAINT AS BEING UNTIMELY
J .
In cause 2014 L 8396, A&R Janitorial has pending its lawsuit against Pepper Construction
j! Company and Perez Associates, Inc. In cause 15 L 5957, Pepper brought its motion to dismiss

Teresa Mroczko’s Complaint pursuant to 735 ILCS 5/2-619 asserting the statute of limitations
' barred the cause of action. On September 12, 2016, an Order was entered granting Pepper
Construction Company’s Motion to Dismiss. There was no appeal taken from that Order. The
present issue is whether the September 12, 2016 Order in 15 L5957 is on the merits requiring the
. dismissal of the proposed amendment to the Complaint based on the doctrine of res judicata.

o In Downing v. Chicago Transit Authority, 162 111.2d 70 (1994), the Chicago Transit
A'uthlority was timely sued when one of its employees operating a bus struck a bicyclist. After the
i ;‘ ‘lé‘tétute of limitations expired, an amended Complaint was filed adding the bus driver to the lawsuit.
! »Tiheibus driver secured summary judgment based on the statute of limitations whereupon the
B éhicago Transit Authority sought summary judgment based on the doctrine of res judicata
| - v“'é‘sserting that the former judgment barred plaintiff's present claims against the CTA. There, the
f{Supreme Court reversed lower courts decisions finding that the judgment releasing the CTA
; -employee from liability was not an adjudication on the merits. The Supreme Court reasoned that

o ,“W_hen a summary judgment is granted because the statute of limitations has run, the merits of the

'Page,lylvo}fls _

A-20

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



s
!
e

[——

i
|
i
nd

123220

action are never examined.” Downing, 162 111.2d at 77.

| Leow v. A&B Freight Line, Inc. 175 111.2d 176 (1997) is also instructive on this question.
There, on March 11, 1992, Leow suffered injuries while using a forklift to load skids containing
ménufacmred products onto a semi-trailer truck. A & B Freight Line, Inc., owed the truck. One
of its employees, Pasch, allegedly unexpectedly drove the truck away from the loading dock
causing the forklift which Leow was operating to fall from the loading dock to the concrete floor
béIQw. , |
= o Shortly before the two year statute of limitations, on March 8, 1994, Leow filed a single-
count complaint naming A & B Freight Line, Inc., as the sole defendant. On September 14, 1994,
Leow filed an amended complaint adding a second count against Pasch. Pasch moved to dismiss

pursuant to section 2-619(a)(5) claiming that the two-year statute of limitations had run as to him.

;:The trial court granted Pasch's motion to dismiss. The ruling was made appealable pursuant to

“Supreme Court Rule 304(a) which Leow did not appeal.

: “On November 1, 1994, A & B Freight Line filed a motion to dismiss count I of plaintiff's

complaint on the grounds that a dismissal with prejudice of an action against A & B Freight's

“evmploy‘ee, Pasch, barred any action against A & B Freight based on the doctrines of respondeat
,.;izperior and res judicata. The trial court granted A & B Freight's motion to dismiss and the

E ‘,‘é}v)vpel_late court affirmed. The Supreme Court however reversed noting that adhering to the policy
béhind Supreme Court Rule 273 should not be automatically labeled a judgment on the merits.
Rather, it believed that the basis on which the judgment was granted should be examined to

B detg:-rmine whether the merits of the case were ever considered. (Leow, 175 111.2d at 187). The

R _Cqurt then concluded the involuntary dismissal on statute of limitations ground‘s,y was not a prior

X adjudication on the merits. =

' Pagel2ofls
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in the present matter, the present lawsuit 14 L 8396 continues against both Perez &
Aésociates and Pepper Construction Co. If this Court were to determine that the finding in cause
15 L 5957 was an adjudication on the merits, it would bar the present action from proceeding
agaix_lst either party and do violence to 820 ILCS 305/1 et. seq. While Perez & Associates
makes no argument here, Pepper Construction Co. is seeking to use res judicata s a sword and not
a shield. (Thorton v. Williams 89 11l.App.3d 544 (1980)). Two lawsuits have been filed against
Pepper Construction Co. arising from the injuries sustained by Teresa. The matter was

consolidated for purposes of discovery and clearly Pepper Construction Co. knew that the 14 L

_ 8396 lawsuit was timely filed against it. Pepper Construction Co. knew that had either the cases
) fcen consolidated for all purposes or if Teresa moved to intervene in 14 L 8396, the statute of

| . »‘.h;mitgtions would have been a non-issue. Certainly, Pepper Construction Company must concede

| l'f-vt‘hat had Teresa’s former attorneys not brought her separate lawsuit or dismissed the 15 L 5957
.?]%wsuit prior to the ruling on the statute of limitations, Teresa would have been entitled to join in

g »thé 14 L 8396 lawsuit. Rather, Pepper has used a clever strategy to deny Teresa a remedy by
:preécnting its motion for summary judgment based on the statute of limitations. Pepper

‘ . _Cdnstruction Co. should not be rewarded for this cleverness. There is no equity in seeking to bar
’T‘er‘eks‘a from recovery for Pepper’s silence. It must be remembered that res judicata should be
‘,““appl_ied only as fairness and justice require. (Murneigh v. Gainer,_177 111.2d 287 (1997)). The

. ‘«pqrpgse of the statute of limitations is “certainly not to shield a wrongdoer; rather, it is to

. aiscqurage the presentation of stale claims.” (Tom Olesker's Exciting World of Fashion, Inc. v.
Dun & Bradstreet, Inc.,_61 111.2d 129, 137 (1975)). Here, Pepper Construction Co. was not

; , ‘f ,déﬁri\ved of its ability to investigate and defend the lawsuit. The allegations in both Complaints

“set forth the same factual basis. = .

- Page130f15
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For these reasons, as fairness and justice requires, equity should not allow the use of the

doctrine of res judicata to shield Pepper Construction Co. from adding Teresa to the lawsuit 14 L

A 8396 and amending A&R Janitorial’s lawsuit.

., ""P,a_gebl4 of1§
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M
2
.
B
o ; CONCLUSION
; B  WHEREF ORE, Intervenor/appellant Teresa Mroczko respectfully requests that this Court
’? (1) reverse the trial court’s Orders of December 20, 2016 and January 31, 2017 that barred her
Petition to Intervene and denied her request to file the Amended Complaint,
' N ‘Respgctﬁllly submitted,
j Schiff Gorman, LLC

77

- “Attorhey for Intervenor/Appellant,

Elliot R. Schiff
. Schiff Gorman, LLC.
- -One E. Wacker Drive
~ - Suite 1100
~ Chicago, IL 60601
- (312) 345-7210
- eschiff@schiff-law.com

" »-V’_‘vPag’e 150f15

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



123220

1

|
7
N
7
]

CERTIFICATE OF COMPLIANCE
5 I certify that this Brief of Intervenor/Appellant conforms to the requirements of [llinois

/ - V‘Sup;emc Court Rules 341(a) and (b). The length of this brief, excluding the pages containing the
o _Rule 341(d) cover, the Rule 341(h)(1) statement of points and authorities, the Rule 341(c)

: cemﬁcate of compliance, the certificate of service, and those matters to be appended to the brlef
)
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Elliot R. Schiff L //’
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o) | i
Q=502 |
:Scﬁmgwggmwromu as Statutory Subrogec of |
] BEF E5A MROCZKO, ,
o A
L0 i Plamtlit
V. No. 14 L 8396

ORDER

THIS CAUSE COMING TO BE HEARD on the Petition to Intervene and to File an

~ Amended Complaint filed by TERESA MROCZZKO due notice having been given and the Couﬂ

' benm tullv advised in the premises:
ITIS HEREBY ORDERED THAT:
- 1) TERESA MROCZKO'S

Petition to Intervene and to file an Amended

V O Complaint in the captioned lawsuit is Denied.

"IAC f/ S F S ‘?4/) AN A %ﬂ

Firm ID No. 44613 220
.. ‘Name CASSIDAY SCHADE LLP ENTERED: '
-~ ‘Attorney for PEPPER CONSTRUCTION
e COMPANY
. Address 20 North Wacker Drive, Suite 1000
" City Chicago, 1L 60606 B
- Telephone  (312)641-3100 Judge Judgeﬁs No.
' E-Mai! "~ mmoothart@cassiday.com

' ‘;VDOROTHY A, BROWN CLERK OF THE CIRCUIT COURY OF COOK (,OUNTY ILLINOIS
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‘ J

Willxam Tg.df}%moiinski
o DEC 29 2016
- Chnig coz;r¢~1973
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ORDER ;i CIRCUT T OF
———COOR COUNTY ILLINOIS

LAW DIVISION
QSERK DOROTHY BROWN

—d

IN THE CIRCUIT COURT OF COOK COUNTY, II;LIN

e

COUNTY DEPARTMENT, LAW DIVISION

A&R JANITORIAL, as Statutory Subrogee of
TERESA MROCZKO, .

wd

Plaintiff,
v. No. 14 L 8396

PSS

M PEPPER CONSTRUCTION COMPANY, et.
al., o o

M Defendants.
' ORDER
' 7 v THIS CAUSE COMING BEFORE THE COURT ON Pepper Construction
| Company’s Motion for a Rule 304(a) Finding as to the Court’s Order of December 20, 20176, du¢
: 5 ﬁotice having been given and the Court being fully advised in the premises: | | |
IT IS HEREBY ORDERED THAT:
B i) VThe Motion is granted. Pursuant to Illinois Supreme Court Rule 304(a), this
} . S : | : : ‘Court makes the express written finding that there is no just reason to delay
: the enforcement or appeal, or both, of this Court’s Order of December 20,

- 2016 denying Teresa Mroczko’s Petition to Intervene in the captioned lawsuit,

Firm ID No. 44613 20
, ‘Name CASSIDAY SCHADE LLP ENTERED: -
 Attorney for PEPPER CONSTRUCTION N Judge
. o COMPANY B William E. Gomolingk;
; v "Address 20 North Wacker Drive, Suite 1000 s
§ . City Chicago, IL 60606 o o JAN 31 2017
- Telephone . (312) 641-3100 oo Judge oo M@S&%}O.IWS

- E-Mail mmoothart@cassiday.com

- DOROTHY A. BROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

8430061
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_CIRCUIT COURT OF

Firm #48852 : WD s
- IN THE CIRCUIT COURT OF COOK COUNTY, ILLQggéﬁng

. COOK COUNTY, ILLINOIS
DOROTHY BROWN

COUNTY DEPARTMEN T, LAW DIVISIOI N

A&R JANITORIAL, as subrogee of

: TERESA MROCZKO

Plaintiff,
Case No.: 141, 8396

~ PEPPER CONSTRUCTION GROUP, LLC

PEREZ & ASSOCIATES, INC.

- PEREZ CARPET, CBRE, INC.
.BLUE CROSS AND BLUE SHIELD ,

ASSOCATION
Defendants

NOTICE OF APPEAL

- Plaintiff-Appellant, TERESA MROCZKO, through her attorneys, SCHIFF GORMAN

- LLC, appeals to the Appellate Court of Illinois for the First District from the following order
" entered in this matter in the Circuit Court of Cook County, Illinois, County Department, Law

Division: ‘

1. The order of December 20, 2016 denying TERESA MROCZKO S Petmon to .

C Intervene and to file an Amended Complaint at Law.
2. B The order of January 31, 2017 making the order of December 20, 2016 final.

| By this appeal, Plaintiff-Appellant will request the Appellate Court to reverse the orders of

o December 20,2016 and January 31, 2017, and remand this cause with directions to grant TERESA

B MROCZKO’S Petition to Intervene and grant leave to file an Amended Complaint at Law so this

case may proceed to a trial on the merits as to all claims, or for such other and further reliefasthe

_ Appellate Court may deem proper. - .
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Ryan T. McNulty
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nncnultv@schiff-law.c0111

Schiff Gorman LLC
1 East Wacker Drive
Suite 1100
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[/ Elliot R. Schiff
- One of the Attorneys for Plaintiff-Appellant,

“Teresa Mroczko

A-31

AD04


mailto:nTicnultv@schiff-law.com

123220

| ELECTRONICALLY FILED
: | 3/13/2017 11:04 AM
‘ i 2014-L.-008396
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. g 1

. ! PAGE 1 of 2
: CIRCUIT COURT OF
Firm #48852 : COOK COUNTYS ILLINOIS
n IN THE CIRCUIT COURT OF COOK COUNTY, muggéﬁ%‘g%%{%‘ﬁow
: COUNTY DEPARTMENT, LAW DIVISION
) A&R JANITORIAL, as subrogee of )
! TERESA MROCZKO, )
TERESA MROCZKO, individually )
M As mtervenor-appellant )
; ‘Plaintiff, )
)
- Vs. ) Case No.: 14 L 8396

)
' PEPPER CONSTRUCTION CO., )
,1 PEPPER CONSTRUCTION GROUP LLC)
-“ PEREZ & ASSOCIATES, INC. )
: 'PEREZ CARPET, CBRE, INC. )
. BLUE CROSS AND BLUE SHIELD )
ASSOCATION , )
. Defendants. )

; SER DR PP AMENDMENT TO NOTICE OF APPEAL

j . ’. Intervenor-AppeHant TERESA MROCZKO, individually, through her attorneys,

SCHIFF GORMAN LLC, appeals to the Appellate Court of Illinois for the First District from the
; : 'followmg order entered in this matter in the Circuit Court of Cook County, Illinois, County
‘ Depa_u’cment, Law Division;

1. The order of December 20, 2016 denying TERESA MROCZKO’S Petition to
' “Intervene and to file an Amended Complaint at Law.

: 2 . The order of January 31, 2017 making the order of December 20, 2016 final.
” By this appeal, Intervenor-Appellant requests the Appellate Court to reverse the orders of
~December 20, 2016 and January 31, 2017, and remand this cause with directions to grant
TERESA MROCZKO’S Petition to Intervene and grant leave to file an Amended Complaint at
' Law so this case may proceed to a trial on the merits as to all clalms or for such other and‘

B further relief as the Appellate Court may deem proper.

A005
A-32

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM




123220

”y
3 |
} S
“‘Respectfully submitted,
= ,
? Schiff Gorman LLC
| I5/ Elliot R. Sehiff
M .One of the Attorneys for Intervenor—Appell
! Teresa Mroczko :
B
M
I
1A Elliot R. Schiff
! E s Direct: (312) 345-7202
1 =S8 | eschiff@schiff-law.com
328%
§E ht o | RyanT. McNulty
j gggg ¢ Direct: (312) 345-7221
EaR rmenulty@schiff-law.com
1585 B ~
VR
Schiff Gorman LLC
1 East Wacker Drive
St Suite 1100
Chicago, IL 60601
General: (312) 345-7200
Facsimile: (312) 345-8645
A-33

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM

~AD06


mailto:rmcnultY@schiff-law.com

123220

1
M
)
-
No. 17-0385
; "IN THE APPELLATE COURT OF ILLINOIS
1 FIRST JUDICIAL DISTRICT
j  A&R JANITORIAL, as subrogee of )
TERESA MROCZKO and TERESA, )
! *. MROCZKO, Individually, )
l o ' )
_ ' - Intervenor-Appellant ) Appeal from
‘: s ) Court No. 14 L 8396
j T ) Hon. Judge William E. Gomolinski
PEPPER CONSTRUCTION CO., ) :
' PEREZ & ASSOCIATES, INC. )
S )
- Defendants-Appellees - )
. TABLE OF CONTENTS FOR RECORD ON APPEAL
, | | " VOLUME 1 OF 9
’i S "‘Civil Action Cover Sheet filed August 11,2014 ...vveveeernennereeerieessnnnieenenin, C00002
: Jury Demand............oiiiiiiiiiii e, C00003
~ Complaint in SUBIOZAHON. ......eveeeereeeeeeseoee oo C00004
 Case Management NOtICE. ... .c.ocviuumiiinieniieniirrienniiiessiae e eseeee e, C€00020
- Retumed Certified Mail......cc.coeceerrsseerssscorsnenssooosss oo C00020
N ‘ | - A007
" A-34

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



123220

_ Case Management Notice with Returned Certified Mail............c..cccvvven..... C00022
Affidavit of Service on CBRE, INC........ovouvvrieeerieeeeeeeeseeeeeres s C00023
‘ Affidavit of Service on Blue Cross & Blue Shield Association....................... C00024
j Afﬁdavit of Service on Pepper Construction Group, LLC.....................C00025-C00026
} Appearance for Perez & Associates, INC............ccoveeeveeeooeeeooooee o C00027
M NOtice Of FIlING...vvveiveiiiiieniniieeeie et C00028
Certificate Of SEIVICE. .. uiviiuuiriiiiieeireriiecieeeeeeeee e e e e i e oo C00029
? NOtCe OF FIlING..c.vvvviicireiiiiiiiie e C00030
Perez & Associates, INC’s Answer and A ffirmative Defenses
to the Complaint in Subrogation...............cccceeveeeerevuvvunnnn. C00031-C00036
Perez & Associates, INC’s Answer and A ffirmative Defenses
to the Complaint in Subrogation..............eceeeeeereeuvvvnrvnnnnnn.. C00037-C00042
“ th_i,ce OF FIlING.vvviieeeii it e C00043
A | Appe_arance and Jury Demand for CBRE, INC........cccvuveeeeeiioeeieeee] C000§4
_5 Appcarance and Jury Demand for
i o Pepper Construction Co. and Pepper Construction Group, LLC.............. C00045
Notice Of FIling...vvvivviiiuiiiiieciiiiiiie st eeee oo, C00046-C00047
) Plaintiff, A&R Janitorial’s Motion for Leave to Substitute Counsel.................. C00048
’ Notice OF MOtOM. 1ottt e C00049-C00050
- NOtiCe OF FIlig. v eveiiviiiiie s eis e e e e, C00051-C00052
: | CBRE Motion to Dismiss Complaint in Subrogation............c............ C00053-C00055
} '."’ExhibitnA to CBRE Motion to Dismiss Complaint in Subrogation..... +--C00056-C00071
3
ol | A0
A-35

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM




123220

Notice Of FIING.....ouvieenuriirinsiiieeereeeeee oo oo C00072-C00073
? .Quya]iﬁed Protective Order Pursuant to HIPAA..............ooveeeoo C00074-C00076
7‘ RoOUtINE Order.........ooooiiiiiiinniiieieeeee e C00077
H | - Notice Of FIling......oouvieuvieneniiiiscis oo C00078-C00079
} * CBRE Motion to Dismiss Complaint in Subrogation........................ C00080-C00082
7 ' Exhibit A to CBRE Motion to Dismiss Complaint in Subrogation...........C00083-C00098
! | ‘Notice of Routine MOtON .............oveeeerervososooooooo C00099-C00100
| : ‘Motion for Extension of Time to ARSWeT............eoveeveesersosooesosososons C00101
_ Notice of Routine Motion............c..eovveereeeessoosoosoo C00102-C00103
% - Motion for Entry of a Qualified Protective Order Pursuant to HIPAA.....C00104-C00105
| } - Appearance Blue Cross and Bfue Shield Association..............v...ue..s... rereenn CQQ,I 06
} = t‘svl:lbvsﬁtutedAppearance.................................................., .................. C00107
el Order OCODEr 22, 2014.....vvovvvoeeereos oo C00108
Notice OF FIliNg oottt C00109-C00110
j ’ Order October 22, 2014.........c.oevmuiieeiriiereseeeo oo C00111
| - Routine Order October 29, 2014...........ooovveorooovrossoooooooooooooo C00112
: Noti_ce of Routine Motion..........vveeeeiuuiioseenieees oo C00113-C00114
j Routine Motion for Leave to Substitute AHOMEYS....cvvvuureeeneeeererenrrsnsnnnnn, C00115
) } ' _Substitution ofAttomeys...,..,..,.._f...v..,..,...., ...... R PR R IR PNPP PP C00116
| -  ‘;‘i'.:N‘otyi'cevQqutiqn..,....‘......,.V...:...._.‘......v ...... s CO0117-C00118
j
J A6 R

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM




123220

™
{
}
Y’?
Plaintiff’s Motion to Voluntarily Dismiss
? Defendant, Blue Cross Blue Shield Association......................oovviii C00119
Exhlbxt A to Plaintiff’s Motion to Voluntarily Dismiss
""71 - Defendant, Blue Cross Blue Shield Association...................... C00120-C00136
’ Exhxblt B to Plaintiff’s Motion to Voluntarily Dismiss
M Defendant, Blue Cross Blue Shield ASSOCIation. .........cevrevuseeessessin, C00136
{
H
Agreed Order November 17, 2014........cccecevmmeeeoiiesseoes oo C00137
“ |
, Pepper Construction Group, LLC’s Motion to Dismiss Count II
- Of Plaintiff’s Complaint in Subrogation...............c..ooovvovveooeo C00138
 NOHEE OF FIIg. ..o C00141-C00142
\ Pepper Construction Company’s Answer and Affirmative Defense
: ~+ To Plaintiff’'s Complaint in subrogation........................... C00143-C00149
N ‘Notice of Motion.............. PR C00150- C00151
| :
' . Notice of MOtIOn. ...vveevuvereniiisinies oo e C00152- C00153
Plalnnffs Motion to Voluntary Dismiss Defendant, CBRE, INC........... C00154-C00155
) Exhlblt A to Plaintiff’s Motion to Voluntary
; - Dismiss Defendant, CBRE, INC.............coovvvoroooo C00156-C00171
- Exhibit A to Plaintiff’'s Motion to Voluntary
Dismiss Defendant, CBRE, INC.............cuvemvuremiereossoeoooeoe C00172
j '
~Order December 17, 2014......cuuvuiieiineetreneeeeeeee e oo C00173
~ Order December 17,2014 C00174
g Notice Of FIliNg......cuuvirureerreiiisiiiie oo eeeeeeeoeeeeooo C00175-C00176
B N -C00177-C00178
" ; b -:_Plamtlff’ s Response to Defendant, Perez & Associates, INC.’s
B Afﬁrmatlve Defenses.._.’......_.‘.....,».‘...,‘.......__.....,.....‘..,_......,...v...COOIA79-,C00181
T NI DO S L - A010
: - A-37

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM




123220

-

——d

Plaintiff’s Response to Defendant, Pepper Construction

ﬁ: Company’s Affirmative Defenses..................ovueeevevvvvee, C00182- C00184
) | Exhibit A to Plaintiff’s Response to Defendant, Pepper
“{ Construction Company’s Affirmative Defenses. .................... C00185-C00187
| Order February 11, 2015.....ccovtiiuiieieiiieeieeeeeeeeee oo C00188
7y
}j Certificate Of SErVICE......uvivmriiriiiiit it C00189
7 Certificate of Service of Discovery DoCUment. ..............oevveoneonn. C00190-C00191
Certificate of Service of Discovery Document. ................................ C00192-C00193
| 1 Certificate of Service of Discovery DOCUMENS v...vvvvveeseneeeeessssseson, C00194-C00195
Certificate of Service of Discovery Document.........oeevevniuieesinnnenn, C00196-C00197
i C¢rtiﬁcate of Service of Discovery DOCUMENt...........ovvvvveeeeseesii. C00198-C00199
‘ 'Ce;tiﬁcate OF SEIVICE....viitiiiiiiiie e C00200
Ofder March 16, 2015, ..ccmiiieiiieeiiee e C00201
Pepper Construction Co.’s Motion for Leave to File
: R Counterclaim for Contribution Against Perez & Associates, INC........... C00202
i NOHCE OF MOHOR. .11 C00203-C00204
Notice Of DEPOSTHON. .......euvveuririienieeeeeereeeeess e eeees oo 00205
f Subpocna I CIVIIMAMET ..o C00206
s | Q_ualiﬁed Protective Order Pursuant to HIPAA ...........ovvmveennn, C00207-C00209
ﬂ,Notice OF DEPOSTHON. 1. evreeeeivieiiie e, C00210-C00212
’ : SuEpoena N CIVIIMAEr o oevinciie s e C00213
- ngliﬁed Protegtive Qrder Pursuant to HIPAA.... PP TP ,COO21,4-,C00216
|
‘ o Aot
A-38

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM




123220

—d

1 Subpoena in CIVII MAHET. ......ecvvirrereieiieeieece e eeeceeeee e e e e, C00217
Qualified Protective Order Pursuant t0 HIPAA...........eeeveevvevenennnn, C00218-C00220
7 Subpoena in Civil Matter............cccvvveeeereeeeeeevireeiseeeenaan, SO C00221
w Qualified Protective Order Pursuant to HIPAA................cvveeunnen... C00222-C00224
SUBPOENA in CHVIL MBHET.......o.ovvoeeeeeeveosee e 00225
B Qualified Protective Order Pursuant to HIPAA...........veeevererrennnnnnn, C00226-C00228
| Subpoena in Civil Matter.........o.uviviiiiiin e eee e oo, C00229
, Qualified Protective Order Pursuant to HIPAA . .....o.vvvreeneeeneeennii, C00230-C00232
) ~ Subpoena in Civil Matter...........couvvvieiiiiiiieeieee e, C00233
S Qualiﬁed Protective Order Pursuant to HIPAA...............ccoceveeeenn... C00234-C00236
SUPOENA i GVl MAHET.........covvrrevvee oo C00237
Qualified Protective Order Pursuant t0 HIPAA......vvoeeeveeoeeeeeneen C00238-C00240
f | ’Subpoena N CIVIIMAtEr. oviiiiiiiiiiiie e C00241
; ' dﬁaliﬁed Protective Order Pursuant to HIPAA..........covvvvvveeennn, C00242-C00244
j Subpoena in Civil Mater. ........c..overerririeniiioirienie e, C00245
; | Qualified Protective Order Pursuant to HIPAA............ccecvvvveeereinns C00246-C00248
. SUBPOENR i CIVIl MBHT............coooeceeeeenrrs oo 00249
| Receipt of the Record on Appeal.. e ettt eeen b ee0eeen.C00250
-~ VOLUME 2 OF 9
 Qualified Protective Order Pursuant to HIPAA. .................... e C00252-C00254
':A"o12,
? A-39

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM




123220

1
1
)
. Subpoena I CIVIIMAET. ...vveeeiiieieeeiieec e eeeeee oo C00255
;’ Qualified Protective Order Pursuant to HIPAA........ooooeoeoeoooesee C00256-C00258
‘1 Sﬁbpoena INCIVIEMAHET. ... C00259
) | Qualified Protective Order Pursuant to HIPAA...................oocvoi ., C00260-C00262
} Subpoena in CIvil Matter. oo C00263
N ‘Qualified Protective Order Pursuant to HIPAA..........c.vvvoooeeeeeo C00264-C00266
| Subpoena in Civil Matter.........c.ovveriuieireeseeeeoseessoesoeooooeo C00267
‘ " 'Qua]iﬁed Protective Order Pursuant to HIPAA......c..vvveeeeseeeeeeeenn C00268-C00270
) Subpoena in CiVIl Matter. ...........c.ovveriereeeeeieeeeeeeeeseeeeeosoos oo C00271
- Qualiﬁed Protective Order Pursuant to HIPAA...............oovvvoee C00272-C00274
'Subpoena ina Civil Matter..........oouveveiiiiisiieeeeee e C00275
 Qualified Protective Order Pursuant to HIPAA............................ C00276-C00278
' Subpoena in a Civil Matter.ve.vvvorooeo 00279
“Qualified Protective Order Pursuant to HIPAA....cocvivieeverensrennn, C00280-C00282
‘ Sﬁbpoena in 2 Civil Matter.........ooeenueririnneeiree e eeee e oo C00283
1 - . ‘éua]jﬁed Protective Order Pursuant to HIPAA........coevvveeeenreennnnn C00284-C00286
? - Order April 28, 2015 .eeceveevntsececesss i CO028T
' | ,vPepper_Construction Company’s Counterclaim |
- For Contribution Against Perez & Associates, INC................ ..C00288-C00291
‘ Exhibit A to Pepper Construction Company’s Counterclaim -
. = For qutributivon ,Againsﬁ ,Ifergz & A‘ssociavtesv, INC ........ : C00292—C00307 B
R e AO13

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM




—d

[

123220

Exhibit B to Pepper Construction Company’s Counterclaim

: A-4j_ -

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM

For Contribution Against Perez & Associates, INC.....ccoeennennnns C00308-C00313
NOtiCe Of FIlNG...vvvveeetivevitiie e C00314-C00315
Order May 12, 2015......cceumuimeeeiiniiieeeeres oo oeeeeeooeo C00316
Notice 0f DepPOSItion. .......cvvvvveiieseeeeoses e e e C00317-C00318
Subpoena ina Civil MaMer.........ccvviierieiieereeeoeeeisoee s oo C00319
Certificate of Service of Discovery DocUments. .............o.oveeeoeeennn .. C00320-C00321
Notice 0f DEPOSIHON. .....c.eevriieeeiiees et eeeee oo C00322
Subpoena in @ Civil Matter. ........ouveiveieieeeeseeee oo C00323
Answer to Pepper Construction Company’s Counterclaim
For Contribution..........eecveeeeeees oo C00324-C00326
NOtCE OF FIING. ... evoevvvoveeeeee oo C00327- C00328
Notice Of MOtON. .....veiicceeciieeece e C00329-C00330
Pepper Construction Company’s Motion
¢~ to Stay or to Continue DiSCOVEY.........eervrereereisesooees o C00331-C00333
Exhibit A to Pepper Construction Company’s Motion
- to Stay or to Continue DiSCOVETY..cvveiieiiniiieie e, C00334-C00349
Exhibit B to Pepper Construction Company’s Motion
to Stay or to Continue DISCOVETY..........vveeeereesieeeereessoses oo C00350
: Exhibit C to Pepper Construction Company’s Motion
- to Stay or to Continue DiSCOVETY........cruuvvvrevevesooses C00351-C00365
(Notice Of MOtON. 1...vviieceieie e C00366-C0367
: - Pepper Construction Company’s Motion to Stay
.. ', orto Continue Djscoy_ery._,._.._...,..._....,....V...v..{....’..r. soreennensn . C00368-.C00370 .

AO14




123220

]
] . 'Exhibit A Pepper Construction Company’s Motion to Stay
B - 0r 0 Continue DISCOVETY..u....vvveeruerreeesossssooso C00371- C00386
Exhibit B Pepper Construction Company’s Motion to Stay
! 01 to Continue DISCOVErY....evervvvieereoieeseeessoeeesooooso .....C00387
i ! .
: - Exhibit C Pepper Construction Company’s Motion to Stay
) © . orto Continue DISCOVELY....uueviviriinreererseeesrerensonsossissiennn C00388-C00402
i e .

- Order June 26, 2015.....uovuieieienieiereacereeee e C00403
~ Notice Of DEPOSItION. ......eveveerreeeioreereeeeesessoos oo C00404-C00405
) * Subpoena in a Civil Mater.............cvo.eoviueeeorieeeesooosoo oo C00406

,Qualiﬁed Protective Order Pursuant t0 HIPAA...........ooovveeeoonn C00407- C00409
‘Order August 11, 2015, ....cuvieieiieeeeneneieeceeeee oo oo C00410
- © NOHCE Of FIlNG. ..o +-C00411-C00412
’ Pepper Construction Company’s Amended Counterclaim | - |
. ... . forContribution and Breach of Contract Against
f -+ -Perez & Associates, INC.........oceveeerereeoereineseoeeeeeo C004135C00416
Exhibit A to Pepper Construction Company’s Amended B
! - Counterclaim or Contribution and Breach of
; - . Contract Against Perez & Associates, INC..........ccvvvinnnn.. ++..C00417-C00432
; ‘,,Exhibi_t B to Pepper Construction Company’s Amended SRR
i : . Counterclaim or Contribution and Breach of
T “Contract Against Perez & Associates, INC.........vevneeerennnnnnn. C‘00433-C‘00438
, L Exhlblt C to Pepper Construction Company’s Amended k
- ¢ . Counterclaim or Contribution and Breach of
; .. Contract Against Perez & Associates, INC................... ceees..C00439-C00462
’ " Exhibit C to Pepper Construction Company’s Amended o ERENE
- Counterclaim or Contribution and Breach of ‘
= Contract Against Perez & Associates, INC................ PP C00463-C00464
L e e . A015
; ST R e L

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM




123220

)
i
Notice 0f MOtON. ..vvevvieeeiiiiec oo oo C00465-C00466
-
; Pepper Construction Company’s Motion to Consolidate.................... C00467- C00468
7 Exhibit A to Pepper Construction Company’s Motion to Consolidate.. ...C00469- C00484
Exhibit B to Pepper Construction Company’s Motion to Consolidate. . ...C00485- C00499
twv’i ) B
Receipt of the Record on Appeal...........oueeeuveeeeresssseressoesoe oo C00500
N
:‘ VOLUME 3 OF 9
4 - Order September 14, 2015........ocuvviniiiiieeieees oo C00502
O:der September 22, 2015, .uuuveeeieiiiiiiiiieee et C00503
2-615 MOHON t0 DISMISS....vvvvvvvieeceeeeses s C00504-C00506
‘Exhibit A t0 2-615 Motion t0 DISMISS. .........overeverseerisreorsoso C00507-C00522
' Exhibit B t02-615 Motion t0 DiSImiSS. ....vvveeeervrereresrsenesiinsssoonns, C00523-C00537
k Briefing Schedule Order October 20, 2015..........oovvevoeeoosoe oo C00538
1
- Order October 20, 2015......uuerveerienriarsireieeeeesees oo oo, C00539
; S 'Pep_per Construction Company’s Third-Party
- Complaint Against Insure-Rite, INC...........ocoovvvveeeeoonnn C00540-C00545
i - Exhibit A to Pepper Construction Company’s Third-Party
- Complaint Against Insure-Rite, INC...........cocvvvvvvveeneennnn, C00546-C00561
; - Exhibit B to Pepper Construction Company’s Third-Party
‘ -."Complaint Against Insure-Rite, INC....oovvenvvvvneeeneieeiinnnnin, C005 62-C005 67
- Exhibit C to Pepper Construction Company’s Third-Party |
. Complaint Against Insure-Rite, INC...................,...............,.C00568-C0‘0582
: - Exhibit D to Pepper Construction Company’s Third-Party |
h N U Complaint Against Insure-Rite, INC.........ovviriiciniicinnan, C00583-C00591
S - AO16
A-43

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM




123220

7
!
i
Exhibit E to Pepper Construction Company’s Third-Party
7{ Complaint Against Insure-Rite, INC.........ccovvrvvvreeeneeeon . C00592-C00613
‘ Exhibit F to Pepper Construction Company’s Third-Party
"f Complaint Against Insure-Rite, INC.........oooooeovvoveooonene C00614-C00615
| Amended Notice of Subpoena Deposition.....................oovoovo C00616-C00619
7 Reply Brief of Perez & Associates as to Their Motion to Dismiss.......... C00620-C00623
D Order December 18, 2015.......c.ccuouvvuiovieieeieieeesseeses oo C00624
: Order February 02, 2016.........c.ccvvuiiuiarisoriieeseseooeoo C00625
' Certificate of Service of Discovery Document.............eovevvvenrnnnnnnonn, C00626-C00627
Notice Of FIling.....o.vveveernriiniiiesoeeeeee oo C00628-C00631
Notice of MOtON. ...t C00632-C00635
-+ Motion to Leave to File and Extension of Time............................... C00636-C00637
‘Order March 1, 2016.................... P e et e e r et b e e e C00638
Order February 29, 2016..........c.eveveeereunniineereeeseseseseoeoooooooos C00639
: ~ Notice of Change of Firm Address..............coevvvoioiooo C00640-C00642
 OrderMarch 21,2016, C00643
} - ‘A'I_i\lotig:e Of DePOSItION. ... C00644-C00645
; iSubpoena N8 CIVIIMAter. ... C00646
! : “ Qualiﬁed Protective Order Pursuant to HIPAA.............ooov oo C00647-C00646
} . Order May 3, 2016.........oveeveeereriiee oo C00650
} Notiqe.of_Motiqp ...... e, s C00651-C00652
| ~ A017
A-44

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM




123220

_ Pepper Construction Company’s Motion to Dismiss
1 ~ Count I of Plaintiff Teresa Mroczko’s First
Amended Complaint at LaW. ............cccvevereeerveeesooessos C00653- C00662

Exhibit 1 to Pepper Construction Company’s Motion to
‘Dismiss Count I of Plaintiff Teresa Mroczko’s
First Amended Complaint at LaW.............cceovoveuvuveveeennnin, C00663- C00677

4
S|

S

Exhibit 2 to Pepper Construction Company’s Motion to
- Dismiss Count [ of Plaintiff Teresa Mroczko’s
y First Amended Complaint at LaW................ecoveivvvveieooo . C00678- C00692

Exhibit 3 to Pepper Construction Company’s Motion to
‘ Dismiss Count I of Plaintiff Teresa Mroczko’s
First Amended Complaint at LaW........eeeeeeevvveeesineeeeennenn, C00693- C00701

Exhibit 4 to Pepper Construction Company’s Motion to
. Dismiss Count I of Plaintiff Teresa Mroczko’s
First Amended Complaint at Law..............cooouveveeeoisoesosoo C006702

- Exhibit 5 to Pepper Construction Company’s Motion to

. Dismiss Count I of Plaintiff Teresa Mroczko’s
First Amended Complaint at Law..............eccoveveeeoono, C006703-C00753

i Receipt of the Record on Appeal........ e e e e e e C00750

j | VOLUME 4 OF 9
’5 -~ Exhibit B to First Amended Complaint at Law.......ccovveuvevnevninninn., C00754-C00786

‘Exhibit 6 to to Pepper Construction Company’s Motion to
1 - . Dismiss Count I of Plaintiff Teresa Mroczko’s
‘ - First Amended Complaint at Law..................ccvvvvvvoieoo ) C006787-C00831

: Exhibit 7 to to Pepper Construction Company’s Motion to
o o . Dismiss Count I of Plaintiff Teresa Mroczko’s
.. First Amended Complaint at LaW...............covevevveeooesoon C00832 -C00945 -

Exhibit 8 to to Pepper Construction Company’s Motionto -
~ Dismiss Count I of Plaintiff Teresa Mroczko’s

R S R T | A0t
A-45

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



123220

4
PU—

First Amended Complaint at LaW...........ccceuevvuveoeneeennsn, C00946 -C00994
2 Order June 29, 2016...........evvvuimuresiniieeeee e e e C00995
"7! ‘Perez and Associates’ Motion for Summary Judgement..................... C00996-C00999
| Receipt of the Record on APPeal......c.uevuvveeeseeresreesesesssssoesooesoosees o C00999
J VOLUME 5 OF 9
T Perez and Associates’ Motion for Summary Judgement..................... C01002-C01003
Exhibit A to Perez and Associate’s Motion for Summary Judgement......C01004-C01019
EXhibit B to Perez and Associate’s Motion for Summary Judgement......C01020-C01023
- Exhibit C to Perez and Associate’s Motion for Summary Judgement......C01024-C01056
| : ‘Exhibit D to Perez and Associate’s Motion for Summary Judgement......C01057-C01104
| - | bExh,ibit E to Perez and Associate’s Motion for Summary Judgement......C01105-C01144
; " Notice OF FING. v C01145-C01146
|  Oder July 8, 2016 ... C01147
 NOtice OF DEpOSIIOn. v oo C01148-C01149
Subpoena in a Civil Matter ...... C01150
‘ | “Qi‘laliﬁed Protective Order Pursuant to HIPAA...........oooovoevoni C01151 ~C01153
| o "'TNgﬁc,e OF DEPOSILION. ...t C01154 - CO1155
- SUbpOA D 8 CIVIIMar..eroo CO1156
& >~ “Ql(xa],iﬁed Protective Order Pursuant to HIPAA.........ovvvoveeeosinn C01157-C01159
B ; Subpoena inaCivil Matter...... e oo TTTTOTRN -...CO1160
|
R Tt I S RO o Aote

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



123220

}
Qualified Protective Order Pursuant to HIPAA..........covvvveeeoenn C01161-C01163
™
1
) Subpoena in a Civil Matter. ..........eevuvieeeeeeeeseseeeeoes oo Col164
7 Qualified Protective Order Pursuant to HIPAA...............c.c........ C01165-C01167
Subpoena in a Civil MBHET......cevuveeeeriiieinsireeee e e oo CO01168
| Qualified Protective Order Pursuant to HIPAA...............c...oocove, C01169-C01171
~ Subpoena in @ Civil Matter..................oovevereoosoosoooo Co1172
Qualified Protective Order............cocoeoeeveeeeeeenesieesieeeosoesi, C01173-C01175
Subppena N2 CIVII Matter.....covvvveee e oo C01176
Qualified Protective OTder..............ueveevervvveeeenssisoooeso C01177-C01179
Notice Of Filing.......oouevimiiiiiiiece oot C01180-C01182
i Plaintiff A&R Janitorial’s Response to Perez and
’ - Associates” Motion for Summary Judgement....................... C01183-C01190
: - Pepper Construction Company’s Response Brief in
i - Opposition to Perez & Associates, Inc.’s Motion
for Summary Judgement.............c..eeeevmvureiiiroe C01191-C01196
)
j Exhibit 1 to Pepper Construction Company’s Response
* . Brief in Opposition to Perez & Associates, Inc.’s Motion
for Summary Judgement...........cccuvvveveereeisnneseeson C01197-C01249
2
Receipt of the Record on Appeal........ccuviiiiiiiiiiiiiiiiieenei, eerrraeane, C01250
| VOLUME 6 OF 9 ’
- Exhibit 1 to Pepper Construction Company’s Response
; - Brief in Opposition to Perez & Associates, Inc.’s Motion
- for Summary Judgement.............c.veeveveruiiiisiei -.....C01252-C01257
; y . Exhibit 2 to Pepper Construction Company’s Response |
' - Briefin Opposition to Perez & Associates, Inc.’s Motion
SR | | e ~ A020
A-47

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



3
S

123220

© for Summary JUdgement................ooviiveeeenneseesiee C01258-C01314

Exhibit 3 to Pepper Construction Company’s Response
Brief in Opposition to Perez & Associates, Inc.’s Motion

for Summary Judgement...........ooeeeuvereeesinssseoses oo C01315
. Notice ofFiling..............}...v .................................................... C01316-C01317
Notice OF FIling......oovvveeeeeniieiieioeees oo eeoese e C01318-C01320

' ‘,Avnswer_ to Pepper Construction Company’s

* . Amended Counterclaim for Contribution
- and Breach of Contract............ccovuveeieuveeeennesnnnn. e C01321-C01325

‘Answer to Pepper Construction Company’s

- Counterclaim for Contribution and Breach
- of Contract........... frerererenreiraene, P C01326 -C01330

" Notice Of FIINg....vevvivveciiiiieiac e C01331-C01333

" :Pepper_Construction Company’s Reply Brief in Further

Support of its Motion to Dismiss Count I of Plaintiff
- Teresa Mroczko’s First Amended Complaint at Law.................C01334-C01338

‘ thice of Deposition.................... ererrrreseieneeieieiniinnneaeneenl ./ C01339-C01340

~ Subpoena ina Civil Matter.................ooeoeorveenonoooo C01341
qu‘ali_ﬁed Protective Order Pursuant to HIPAA..............ccovvrvennn.. C01342-C01344
| Su,bpoena ina Civil Matter...........c.oooueeeonieenoseooeo [ C01345
f Qualified Protective Order Pursuant to HIPAA. et erere e erenen e C01346 -C01348
; " Subpoena in a Civil Maer..............oo.ovvoovosoooooo e —— C01349
Qu_aliﬁed Protective Order Pu_rsuapt to HIPAA .............. STTTITIeTOn .....C01350- C01352
~ Notice of Deposition..................... e ..C01353-C01354
~ Subpoenain 8 Civil Matter..............e..... c01355 :
e - Aozt
A48 B

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM




123220

"
!
2
Qualified Protective Order Pursuant to HIPAA............ooovveooeens C01356-C01358
- :
i Order August 31, 2016........c.ooveuerieisiiseseeeeeeesee oo C01359
1 Pepper Construction Company’s Motion to Continue the Trial
" - Dateof April 3, 2017...ceeiuiiiniieeeeeeeess e C01360-C01361
™ Notice 0f MOtiON. ......couevirerieiiiiiiioee e C01362-C01363
" Order September 13, 216................eeveerereeerossoosooooooooooeooo C01364
Order September 15, 2016.....c...vevveereiveireereseeesesoess oo C01365
8 - Notice 0f DePOSItion. .......cuuvviieeeiieeeereeeeee oo C01366-C01367
Subpoena in a Civil MaHeT. ..........eeueiiueiiieee oo C01368
‘ Qualified Protective Order Pursuant to HIPAA.........vvvvvvoeeeeoonnn C01369-C01371
. - Order November 8, 2016....c....uveeeriiiiieiieeieeeeeeeoe oo C01372
- Teresa Mroczko’s Petition to Intervene and for Leave
to File an Amended Complaint at Law..............oovoeeooeeoins, C01373-C01375
 Amended Complaint at LawW.........o.ov.oooooooo C01376-C01377
‘ GVAL GOV SHCEL. .o C01378
) o
Jury Demand........oouiiiiiiiiiinieecceee e C01379
j ~ Complaint in Subrogation...................ooo.ooooooo C01380-C01395
o Order November 21, 2016.........coovevemreiis oo C01396
Pepper Construction Company’s Response Brief | .
in Opposition to Teresa Mroczko’s Petition
j ~to Intervene and for Leave to File an Amended
ComPplaint..c..oii e C01397-C01406
. ,' Exhlblt 1 to Pepper Construction Company’s Response Bnef |
- in Opposmon to Teresa Mroczko s Pet1t10n

PR A022
A-49

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM




123220

ed

to Intervene and for Leave to File an Amended

1 Complaint.........evvrireeeiiniiiiiie e

Exhibit 2 to Pepper Construction Company’s Response Brief
7 in Opposition to Teresa Mroczko’s Petition
" to Intervene and for Leave to File an Amended

Complaint.....couverimnninaeiiniisiie e

Exhibit 3 to Pepper Construction Company’s Response Brief
in Opposition to Teresa Mroczko’s Petition
- to Intervene and for Leave to File an Amended

? Exhibit 4 to Pepper Construction Company’s Response Brief
- in Opposition to Teresa Mroczko’s Petition
to Intervene and for Leave to File an Amended

Exhibit 5 to Pepper Construction Company’s Response Brief
: : ~~ in Opposition to Teresa Mroczko’s Petition
! . to Intervene and for Leave to File an Amended

Complaint.......ceevinneiiisieee e

: Exhibit 6 to Pepper Construction Company’s Response Brief
: in Opposition to Teresa Mroczko’s Petition
to Intervene and for Leave to File an Amended

i ~Complaint.......oooviiiiiininiin e

VOLUME 7 OF 9

* Exhibit 6 to Pepper Construction Company’s Response Brief
- in Opposition to Teresa Mroczko’s Petition
.. to Intervene and for Leave to File an Amended

~C lai
lomplamt.......o. e

Exhibit 7 to Pepper Construction Company’s Response Brief

in Opposition to Teresa Mroczko’s Petition

| A-50

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM

i ComPlaint...ueeeseeeiiierieiiiiiiiecceeeese e

Complaint.........c.ooeevviiiiiiiiniiiiiiieiie

......... C01407-C01423

......... C01424-C01441

......... C01442-C01451

......... C01452-C01453

......... C01454-C01455

......... C01456-C01499

et C01500

...... ...C01502-C01540

A023



123220

3

"

) to Intervene and for Leave to File an Amended
h Complaint..........ueiiiiiiiiiiiiiiee e C01541-C01479

Receipt of the Record on Appeal.........c.ueevuiviuieaiinieiiieeniresse e, C01750
j ER VOLUME 8 OF 9

i Exhibit 7 to Pepper Construction Company’s Response Brief
- in Opposition to Teresa Mroczko’s Petition
™ to Intervene and for Leave to File an Amended
Complaint C01752-C01887

...................................................................

1 Exhibit 7 to Pepper Construction Company’s Response Brief
: in Opposition to Teresa Mroczko’s Petition

to Intervene and for Leave to File an Amended
CComplaint......oooii e C01752-C01887

Exhibit 8 to Pepper Construction Company’s Response Brief
in Opposition to Teresa Mroczko’s Petition

- “to Intervene and for Leave to File an Amended
Complaint.........ceeeeeeiiiiiiiiiiiiieeeee s C01888-C01979

Exhibit 9 to Pepper Construction Company’s Response Brief
“in Opposition to Teresa Mroczko’s Petition

to Intervene and for Leave to File an Amended
- ComPlaInt.. .. C01980-C01988

Exhibit 10 to Pepper Construction Company’s Response Brief
~ in Opposition to Teresa Mroczko’s Petition

~to Intervene and for Leave to File an Amended
Complaint.........ccovviuumiiininiieiee oo C01989-C01990

Exhibit 11 to Pepper Construction Company’s Response Brief
- in Opposition to Teresa Mroczko’s Petition

. to Intervene and for Leave to File an Amended
 COMPIAINL. ... C01990-C01999

- Receipt of the Record on Appeal................... ETRTITSOPRN e C02000 .

A4
A-51 |

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



123220

1
|
i
i
}
,‘,; VOLUME 9 OF 9
j ~ Exhibit 11 to Pepper Construction Company’s Response Brief
- in Opposition to Teresa Mroczko’s Petition
A to Intervene and for Leave to File an Amended
: Complaint.......cooiiiiiiiiiiiiiiiii e, C€02002-C02003
M Exhibit 12 to Pepper Construction Company’s Response Brief
- in Opposition to Teresa Mroczko’s Petition
- to Intervene and for Leave to File an Amended
i ComPplaint.....oivviiiiiieiiiieniie e, C02004-C02014
’ Notice Of Filing.......vovveeiiieceinieienici et ee . C02015-C02016
k] S
Plaintiff A&R Janitorial’s Response to
Intervenor’s Petition t0 INtEIVeNe. ...........vueeuvreeeereserennnnnsnn, C02017- C02024
! .
"NOtCE OF FIlING. . vvvvvvveiriiriies s e, C02025-C02026
\ Teresa Mrozcko’s Response to Pepper Construction
; - Company and A&R Janitorial Objections to the
- Petition to Intervene and for Leave to File Amended
‘_ A Complaint at LaW........ocvvivririnniiiiiiieeeesreeesseeseeesean,s C02026-C02031
Notice Of FIlNg.....covevveiieeiiiiiie e C02032-C02033
Order DECEmber 20, 2016...v.vv..vvev.veeoveeeeeesesroseos oo oo C02034
 NOHCE OF MOHON. v ve- e C02035-C02036
';Mo_ti‘on for a Special Finding Pursuant to Illinois Supreme
- Court Rule 304(a)........cceuvemmrirereriieiiiieeeeeeeeesees s, €02037-C02038
' '.AExhibit A to Motion for a Special Finding Pursuant
... to Illinois Supreme Court Rule 304().ccuniiiiiiiiiiiieeiee e C02039
' "Order January 31,2017..ccccvveninnnn., U PUUPRPPRPIRY @ 0 74174}
; - Order January 31, 2017....c...vvorevoeeen.. e e C02041
S - S | . A025
i A-52

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



123220

=
;
.
Plaintiff’s Supplemental Rule 213(£)(1) and Rule 213 (f)(2)
B DISCIOSUTES. ...ttt ettt C02042-C02052
| | Notice Of Filing......cooooviiiiiiiiiiiiiiiiiiicciiciiee e C02053-C02055
j,’ Order January 31, 2017 ..uuien it e e C02056
’ ] Notice Of APPEAL...e.uuiiiiriiiiiiiie i e eee e ee e, C02057-C02058
,‘ Order December 20, 2016......cvunniiiiirieneeeseseeeeeseeeesieeseeeseis s C02059
; Notice of Filing of Notice 0f Appeal............cuveiviuereeeeeeeneerenrnnnnns C02060-C02061
! Amendment to Notice of Appeal...........ccoovveveunneeeeeiniiiinininninnnnn, C02062-C02063
! Request for Preparation of Record on Appeal...........uuveeeveveiinesreresenennieenson, C02064
- Receipt of the Record on Appeal................. TTPRTPIS e C02065
B
i
| TR R ~ A026
| A-53

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



123220

o E FILED .
. Transaction ID: 1-17- 0385 : :
- File Date; 9/5/2017 12 46 PM Sy
. ThomasD.Palella e
. Clerkofthe Appeliate Court i
G APPELLATE COURT 1ST DISTRICT

- ‘,‘HONORABLE"WILLIAM E. -
GOMOLINSKI JUDGE PRESIDING ;

‘mmoothart@cassiday.com

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM


mailto:jteuscher@cassiday.com
mailto:tboylan@cassiday.com
mailto:mmo6thart@cassiday.com

123220

No. 1-17-0385
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NATURE OF THE CASE

On June 11, 2015, Teresa Mroczko filed a personal injury action against Pepper
Construction Company (“Pepper™), among others, alleging that she was injured during an
incident that took place on August 17, 2012, Pepper successfully moved to dismiss
Mroczko’s action, arguing that the lawsuit was filed outside the applicable limitations

period. No appeal was taken from that decision.

Two months after the dismissal of her personal injury case, Mroczko petitioned to
intervene in her employer’s subrogation action. Pepper opposed the petition to intervene,
arguing that the petition was barred by the doctrine of res judicata since the circuit court
had previously dismissed Mroczko’s action, and since Mroczko was attempting to pursue
the same action against the same party following an adjudication on the merits. The
circuit court denied Mroczko’s petition to intervene, finding that the doctrine of res
Judicata barred Mroczko’s petition and that Mroczko could not achieve through the back
door what she had been prevented from accomplishing through the front door. The
circuit court found that there was no just reason to delay the enforcement or appeal of the
order denying Mroczko’s petition pursuant to Supreme Court Rule 304(a). This appeal

followed.,
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ISSUES PRESENTED FOR REVIEW

1. Supreme Court Rule 273 provides that the involuntary dismissal of an action,
other than a dismissal for lack of jurisdiction, for improper venue, or for failure to join an
indispensable party, operates as an adjudication upon the merits. Did the circuit court’s
order of September 12, 2016 dismissing Mroczko’s personal injury action pursuant to
section 2-619 based on Mroczko’s failure to file her action within the applicable
limitations period constitute an adjudication on the merits?

2. The doctrine of res judicata provides that a final judgment on the merits bars any
subsequent actions between the same parties for the same cause of action. Did the circuit
court’s order of September 12, 2016 dismissing Mroczko’s personal injury action bar her

subsequent petition to intervene against the same party for the same cause of action?

~A-60
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STATUTE INVOLVED

820 ILCS 305/5(b) provides in pertinent part:

(b) Where the injury or death for which compensation is payable under
this Act was caused under circumstances creating a legal liability for
damages on the part of some person other than his employer to pay
damages, then legal proceedings may be taken against such other person to
recover damages notwithstanding such employer’s payment of or liability
to pay compensation under this Act. In such case, however, if the action
against such other person is brought by the injured employee or his
personal representative and judgment is obtained and paid, or settlement is
made with such other person, either with or without suit, then from the
amount received by such employee or personal representative there shall
be paid to the employer the amount of compensation paid or to be paid by
him to such employee or personal representative including amounts paid
or to be paid pursuant to paragraph (a) of Section 8 of this Act. ...

In the event the employee or his personal representative fails to institute a
proceeding against such third person at any time prior to 3 months before
such action would be barred, the employer may in his own name or in the
name of the employee, or his personal representative, commence a
proceeding against such other person for the recovery of damages on
account of such injury or death to the employee, and out of any amount
recovered the employer shall pay over to the injured employee or his
personal representatives all sums collected from such other person by
judgment or otherwise in excess of the amount of such compensation paid
or to be paid under this Act, including amounts paid or to be paid pursuant
to paragraph (a) of Section 8 of this Act, and costs, attorney’s fees and
reasonable expenses as may be incurred by such employer in making such
collection or in enforcing such liability.
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STATEMENT OF FACTS
The Subrogation Action - 14 L 8396

On August 11, 2014, A&R Janitorial, as statutory subrogee of Teresa Mroczko,

filed a complaint under Court No. 14 L 8396, seeking recovery against Pepper

Construction Company, Pepper Construction Group, LLC, Perez Carpet, Perez &
Associates, Inc., CBRE, Inc., and Blue Cross and Blue Shield Association, for Worker’s
Compensation benefits that it had paid, and would have to pay in the future, to its
employee, Teresa Mroczko, as the result of an accident that occurred on August 17, 2012
at the Blue Cross Blue Shield Building located at 300 East Randolph Street, Chicago.
(Vol. I, C 4-19)' Mroczko had failed to institute any legal proceedings arising out of the
incident at any time prior to three months before the limitations period expired. (Vol. I,
C 6) Accordingly, pursuant to Section 5(b) of the Workers® Compensation Act, A&R
Janitorial, as Mroczko’s employer, commenced its action against the defendants to
recover any losses A&R Janitorial sustained as the result of Workers’ Compensation

benefits paid to Mroczko, (Vol. I, C 6).

Mroczko’s Personal Injury Action — 15 L 5957

On June 11, 2015, Teresa Mroczko filed her own personal injury action against
Pepper Construction Company, Perez & Associates, Inc., Interface Americas, Inc., d/b/a‘
Interface Flor, and Blue Cross and Blue Shield Association. (Vol. II, C 351-C 365) In

her complaint, Mroczko alleged that while she was working as a janitor employed by

" Blue Cross Blue Shield Association was voluntarily dismissed from A&R Janitorial’s subrogation action
on November 17, 2014, Pepper Construction Group, LLC was dismissed from the case on December 17,
2014, and CBRE was voluntarily dismissed from plaintiff’s subrogation action on December 17, 2014,
(Vol. 1, C 137, C 173 and C 174), leaving behind the defendants Pepper Construction Company (hereinafter
“Pepper”) and the Perez defendants,

RS2
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A&R Janitorial on August 17, 2012, she suffered certain injuries after a desk left in a
vertical, upright position struck Mroczko. (Vol. II, C 353-354) Pepper filed an answer
and affirmative defenses to Mroczko’s complaint, asserting, among other things, that
Mroczko’s complaint was barred by the applicable two year statute of limitations for
personal injury actions found in 735 ILCS 5/13-202. (Vol. III, C 590-591) Pepper also

moved to consolidate A&R Janitorial’s subrogation action with Mroczko’s personal

injury action, and the two actions were consolidated on September 14, 2015. (Vol. II, C
466-C 468; Vol. I11, C 502)
Defendants Move to Dismiss Mroczko’s Personal Injury Action

On October 20, 2015, Perez & Associates moved to dismiss Mroczko’s complaint
pursuant to 735 ILCS 5/2-615, arguing that Mroczko’s action was barred by the two year
statute of limitations applicable to personal injury actions. (Vol. III, C 504-C 506)
Specifically, Perez argued that Mroczko’s injuries did not arise out of construction or
improvement to real property, but instead occurred during routine maintenance involving
the replacement of carpet in a preexisting building. (Vol. III, C 506) On October 20,
2013, the circuit court granted Pepper’s request to join Perez’s motion to dismiss. (Vol.
III, C 538) On December 18, 2015, the circuit court dismissed Teresa Mroczko’s
complaint without prejudice and granted Mroczko leave to amend. (Vol. III, C 702)

Mroczko then filed her First Amended Complaint on April 28, 2016. (Vol. I1I, C
704-715) Pepper filed a section 2-619 motion to dismiss Mroczko’s First Amended
Complaint on May 23, 2016, arguing that Mroczko’s action was barred by the two year
personal injury statute of limitations since the conduct in question involved the routine

replacement of carpet and not an improvement to real property or construction work.
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(Vol. 11, C 653-C 662) Mroczko responded, arguing that she was injured during
improvements to the building and that her action was timely under the construction

statute of limitations found in 735 ILCS §/13-214, (Vol. VIII, C 1890-1903) Pepper

replied, arguing that carpet replacement was not part of a larger construction project, but
was instead ordinary maintenance. (Vol. VI, C 1334-C 1338)

On September 12, 2016, the circuit court granted Pepper’s 2-619 motion to
dismiss Teresa Mroczko’s personal injury claim in 15 L 5957. (Vol. VIII, C 1990) The
circuit court included a finding pursuant to Supreme Court Rule 304(a) that there was no
just reason to delay the enforcement or appeal from the order dismissing Mroczko’s
action against Pepper. (/d.) No appeal was taken from the order dismissing Mroczko’s
personal injury action against Pepper and no other challenge was ever asserted with
respect to the order.

Mroczko Petitions to Intervene in Subrogation Action

Instead, on November 10, 2016, Teresa Mroczko petitioned to intervene in A&R
Janitorial’s subrogation action. (Vol. VI, C 1373-C 1375) Specifically, Mroczko sought
to “intervene in this cause and amend the complaint seeking money damages for her
injuries and damages above those benefits and moneys being sought by A&R Janitorial.”
(Vol. VI, C 1375) Mroczko attached a proposed amendment to the subrogation
complaint, seeking recovery for “permanent injuries and damages” and for “future”
injuries and damages. (Vol. VI, C 1376-C 1377)

Pepper filed a brief in opposition to Mroczko’s petition to intervene on December
6, 2016. (Vol. VI, C 1397-C 1406) Pepper argued that Mroczko’s petition to intervene,

and the damages sought therein, were barred by the applicable statute of limitations and
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the doctrine of res judicata. (Vol. VI, C 1400-C 1402) A&R Janitorial filed a Response

to Mroczko’s petition, arguing, among other things, that A&R should maintain control of

its subrogation action. (Vol. IX, C 2017- C 2024) Mroczko filed a response to Pepper
and A&R Janitorial’s objections to her petition to intervene. (Vol. IX, C 2027-2031)
Mroczko claimed that the order dismissing her personal injury action based upon the
expiration of the statute of limitations was not an adjudication on the merits and that res
Judicata should not bar her intervention and proposed amended complaint. (Vol. IX, C
2028-C 2031)

The circuit court agreed with Pepper. Relying on Sankey Brothers v. Gillian, the
circuit court determined that the dismissal of Mroczko’s personal injury action pursuant
to section 2-619, based on Mroczko’s failure to timely file her action within the
applicable limitations period, constituted an adjudication on the merits for the purposes of
res judicata. (SR, Vol. I, pp. 26, 27)* The court stated: “I think ... Sankey ... is almost
directly on point. It’s a very similér fact scenario. It speaks about whether or not ... a
dismissal for failure to comply with the applicable statute of limitations constituted
judgment on the merits for [the] purpose of the [res judicata] doctrine.” (SR Vol. I C 26-
27) The circuit court also determined that Mroczko’s petition to intervene was an attempt
to do indirectly what she was unable to accomplish directly in her personal injury action.
(SR, Vol. I, C 27) The court stated: “So how do I let you come in through the back door
for the exact same cause of action that you seek, seeking the same or similar type
damages that you would have sought had I said the statute ot; limitations didn’t apply?”
(SR, Col. I, C 24) The court entered an order on December 20, 2016, denying Teresa

Mroczko’s petition to intervene and file an amended complaint. (Vol. IX, C 2034)

? SR refers to the supplemental record,
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Pepper filed a motion for a 304(a) finding with respect to the court’s order of

December 20, 2016 which was allowed on January 31, 2017. (Vol. IX, C 2037-2038; C

2041) Mroczko filed a timely notice of appeal on February 14, 2017, appealing from the
circuit court’s orders of December 20, 2016 and January 31, 2017, (Vol, IX, C 2057-
2058) Mroczko then filed an amendment to her notice of appeal on March 13, 2017,
amending her status from plaintiff to intervenor-appellant. (Vol. IX, C 2062-2063) This

appeal followed.

A-66

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



123220

ARGUMENT
L STANDARD OF REVIEW

The defendant Pepper takes issue with the standard of review described in
Mroczko’s appellant’s brief. Mroczko attempts to cast the standard of review as de novo,
involving the interpretation of the Workers” Compensation Act. However, the order from
which Mroczko appeals is the circuit court’s order of December 20, 2016, denying her
petition to intervene and file an amended complaint. (Vol. IX, C 2034) Whether a party
may intervene is a matter committed to the discretion of the trial court. Sankey Brothers,
Inc. v. Guilliams, 152 111, App. 3d 393, 398 (3d Dist. 1987); see also Maiter v. Chicago
Board of Education, 82 1ll. 2d 373 (1980). The Workers’ Compensation Act, and
specifically, Section 5(b), provides no statutory right to an employee to intervene in the
event that an employer commences a proceeding within three months before an action
against a third party would be barred. 820 ILCS 305/5(b) Whether to permit the
employee’s petition to intervene, therefore, is not a matter of statutory interpretation
under the Workers’ Compensation Act. Instead, the decision whether to permit an
employee to intervene in an employer’s subrogation action is a matter “committed to the
discretion of the trial court.” Sankey Brothers, Inc. at 398. As such, the trial court’s
decision denying a petition for leave to intervene will not be reversed absent a clear abuse
of discretion. /d. An abuse of discretion occurs “when the ruling is arbitrary, fanciful, or
unreasonable, or when no reasonable person would take the same view.” Kayman v.
Rasheed, 2015 IL App (1*) 132631, § 66.

“The issue of whether a claim is barred by res judicata comprises a question of

law, which is subject to de novo review.” Oshana v. FCL Builders, Inc., 2013 IL App

BOe o]
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(1%) 120851, 9§ 13. Thus, while this Court will conduct a de novo review of the trial
court’s determination that the 2-619 dismissal of Mroczko’s untimely personal injury
claim constituted an “adjudication on the merits” so as to have res judicata effect, this
Court should review the trial court’s decision denying Mroczko’s petition to intervene
under an abuse of discretion standard.

II. THE DOCTRINE OF RES JUDICATA BARRED MROCZKO’S ATTEMPT
TO INTERVENE IN THE SUBROGATION ACTION TO PURSUE THE SAME
CLAIM AGAINST THE SAME DEFENDANT AFTER IT HAD BEEN
DISMISSED IN HER PERSONAL INJURY ACTION.

A, The doctrine of res judicata provides that a final judgment on the merits bars
any subsequent action between the same parties for the same cause of action.

“The doctrine of res judicata bars the refiling of an action previously adjudicated
on the merits when the action is directed against the same parties and involves the same
claims.” DelLuna v. Treister, 185 Ill. 2d 565, 572 (1999). Three conditions must be
satisfied in order for the doctrine of res judicata to apply: (1) there has been a final
judgment on the merits rendered by a court of competent jurisdiction; (2) there was an
identity of cause of action; and (3) the parties are identical in both lawsuits. /d The
purpose behind the doctrine of res judicata is the protection of the defendant from
harassment and the protection of the public from multiple lawsuits. Rein v. Noyes &
Company, 172 111. 2d 325, 343 (1996).

Mroczko raises no challenge with regard to two of the three elements necessary
for application of the.doctrine — an identity of cause of action and identity of parties in
both lawsuits. Instead, Mroczko challenges only the first element of res judicata ~
whether a final judgment on the merits was entered in Mroczko’s personal injury lawsuit,

As Mroczko states in her opening brief: “The present issue is whether the September 12,

10
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2016 order in 15 L 5957 is on the merits requiring the dismissal of the proposed

amendment to the complaint based on the doctrine of res judicata.” (Pitf’s Brf, p. 11)

Under Supreme Court Rule 273, and well-settled precedent, the order entered on
September 12, 2016 dismissing Mroczko’s personal injury claim pursuant to section 2-
619 for Mroczko’s failure to timely file the action within the applicable limitations period
is an adjudication on the merits.

B. The dismissal of Mroczko’s personal injury claim constituted an
adjudication on the merits.

Mroczko argues in her appellant’s brief that the order dismissing her personal
injury action in 15 L 5957 pursuant to 735 ILCS 5/2-619, based upon the expiration of
the statute of limitations, was not an adjudication on the merits. Supreme Court Rule 273
and well-settled case law, however, establish otherwise.

Supreme Court Rule 273 provides as follows:

Unless the order of dismissal or a statute of this State otherwise specifies,
an involuntary dismissal of an action, other than a dismissal for lack of
jurisdiction, for improper venue, or for failure to join an indispensable
party, operates as an adjudication upon the merits,

Under the plain language of Rule 273, therefore, any involuntary dismissal, other
than one for lack of jurisdiction, improper venue, or failure to join an indispensable party,
operates as an adjudication upon the merits. Pepper’s section 2-619 motion to dismiss
was based upon Mroczko’s failure to file her personal injury lawsuit within the applicable
two-year statute of limitations, 735 ILCS 5/13-202. (Vol. III, C 653-C 662) The circuit
court granted the motion to dismiss, finding that the two year statute of limitations
applied to Mroczko's action. (Vol. VIII, C 1994) No appeal was taken from that order.

Since the involuntary dismissal of Mroczko’s action was on a basis other than lack of

11
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jurisdiction, improper venue, or failure to join an indispensable party, the order granting
Pepper’s 2-619 motion to dismiss in 15 L 5957 on September 12, 2016 operated as an
adjudication upon the merits under Supreme Court Rule 273,

Long-settled precedent of the Illinois Supreme Court also leaves no room for a
dispute on this point. The Illinois Supreme Court has considered, and specifically
rejected, Mroczko’s argument here that a dismissal based upon the expiration of the
statute of limitations should not be considered an adjudication on the merits. In Rein v.
Noyes, plaintiffs originally filed a multiple count complaint against a number of
defendants in 1990. Rein v. Noyes & Company, 172 1ll. 2d 325, 327, 328 (1996). The
defendants moved to dismiss certain of the counts on the basis that they were barred by
the applicable statute of limitations. Id. at 329. The trial court dismissed certain of the
counts on that basis, after which plaintiffs voluntarily dismissed the remaining counts of
their complaint. Id. at 329, 330. Approximately 19 months after the voluntary dismissal,
plaintiffs filed a new, multiple count complaint against the defendants. /d at 331. The
defendants moved to dismiss the entire complaint pursuant to § 2-619, arguing that the
complaint was barred under the doctrine of res judicata. Id. at 332.

On appeal, plaintiffs argued that the doctrine of res judicata was inapplicable
because the dismissal of certain counts based upon the expiration of the statute of
limitations in plaintiff’s original action was not an adjudication on the merits for the
purposes of res judicata. Id, at 334. The issue for the Illinois Supreme Court, therefore,
was whether the trial court’s dismissal based on the applicable statute of limitations was a
final adjudication on the merits. And on this point, the Illinois Supreme Court was

unambiguous: “Therefore, under Rule 273, the trial judge’s decision to grant defendants’

12
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motion to dismiss the rescission counts in Rein [ based on the applicable statute of
limitations is a final adjudication on the merits and operates as a final judgment on the
merits for purposes of res judicata.” Id. at 336,

Three years later, the Illinois Supreme Court issued another decision interpreting
Supreme Court Rule 273. In DeLuna v. Treister, the Supreme Court determined that an
involuntary dismissal pursuant to § 2-619 for failing to comply with § 2-622 of the
Illinois Code of Civil Procedure constituted an adjudication upon the merits as defined in
Illinois Supreme Court Rule 273. DeLuna v. Treister, 185 111, 2d 565, 573 (1999). Citing
Rein, the Court reasoned that the dismissal was obtained involuntarily pursuant to § 2-
619 and was not listed as one of the exceptions in Supreme Court Rule 273. Id. at 574.
The Court plainly stated “if a plaintiff’s action is involuntarily dismissed for a reason not
expressly excepted by the rule ... then the rule deems the dismissal a dismissal on the
merits. That is the purpose of the rule.” Id. at 575, (emphasis in original).

Mroczko’s claim that the dismissal of her untimely personal injury action is not
an adjudication on the merits is contrary to the law in this state as it has existed for over
twenty years. Pepper’s motion to dismiss satisfies all of the criteria necessary to
constitute an adjudication on the merits under Supreme Court Rule 273, Rein, and
DeLuna. Pepper moved to dismiss Mroczko’s action under § 2-619 based upon
Mroczko’s failure to timely file her action within the applicable statute of limitations.
(Vol. III, C 653-C 662) Her action was involuntarily dismissed by the trial court on that
basis. (Vol. VIII, C 1990; C 1992-1999) Since the dismissal was for a reason not
expressly excepted from Rule 273, the dismissal operates as an adjudication upon the

merits. De Luna, at 575,
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C. The issue before this Court has previously been decided in Sankey
Brothers, Inc., v. Guilliams - a decision notably absent from
Mroczko’s appellant’s brief.

Notably absent from Mroczko’s appellant’s brief is any mention of the most
factually germane decision on the issue presented - Sankey Brothers, Inc., v. Guilliams,
152 Ill. App. 3d 393 (3d Dist. 1987). In Sankey, William Osborne was employed by
Sankey Brothers, Inc. (Sankey) when he was injured in an accident on October 20, 1981.
Id. at 394, Sankey filed a subrogation action on October 14, 1983, seeking
indemnification for workers’ compensation benefits it had paid to Osborne. Jd. at 395.
On October 19, 1983, Osborne filed his own negligence action in the Circuit Court of
Cook County, but named the wrong defendant. /d. at 394, Osborne filed an amended
complaint on September 4, 1984 naming the correct defendant, Midwest, however that
action was dismissed on Midwest’s motion since the suit against Midwest was filed
outside the applicable limitations period and Midwest was not served within the relevant
limitations period. I/d. The record contained no indication that Osborne appealed the
order dismissing his action against Midwest. Id. at 394, 395.

Thereafter, on October 11, 1985, Osborne filed a petition for leave to intervene in
the subrogation lawsuit filed by his employer, Sankey, to assert his purported rights under
§ 5(b) of the Workers® Compensation Act. Id. at 395. The circuit court denied Osborne’s
petition on two separate bases: Osborne filed his petition for leave to intervene almost 4
years after the cause of action accrued, and Osborne’s petition to intervene was barred by
the res judicata effect of the dismissal of his personal injury action in Cook County. /d.
Osborne appealed, arguing: (1) the strict application of the doctrine of res judicata

should be relaxed under the circumstances; (2) under § 5(b) of the Workers’
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Compensation Act, Osborne should be deemed a necessary party to the subrogation

action; and (3) that employees should be granted the same right as employers under the
Workers” Compensation Act to join in an action against a third party tortfeasor. /d.

The appellate court made the preliminary determination that § 5(b) of the
Workers’ Compensation Act governs the rights of employers to obtain indemnification
for workers’ compensation payments made, but contained no language addressing an
employee’s attempt to intervene in a suit filed by its employer. /d, at 396. The court then
considered whether the doctrine of res judicata barred Osborne’s attempt to intervene.
The appellate court affirmed the circuit court’s denial of Osborne’s petition for leave to
intervene, finding that “at the time that Osborne requested leave to intervene, his tort
claims against defendants were also barred by the doctrine of res judicata, since a
dismissal for failure to comply with the applicable statute of limitations constitutes a
judgment on the merits for purposes of that doctrine.” Jd at 398. The court reasoned:
“Osborne had full opportunity to present in the Cook County action all of his claims
pertaining to the defendants’ negligence; that he was unable to do so is attributable to the
failure of Osborne (or of the attorney who represented him in that action) to timely serve
Midwest with process.” Jd. The court further stated: “permitting intervention under
these circumstances ‘would in effect permit [the employee] the back door when the front
door is closed.”™ Id. at 399, citing Hartford Accident & Indemnity Co. v. Rigdon, 418 F.
Supp. 540 (S.D. Ala. 1976).

The facts and legal issue in Sankey are virtually identical to the facts and legal
issue presented herein. The dismissal of Mroczko’s personal injury action on September

12, 2016 was an adjudication on the merits. (Vol. VIII, C 1990) Mroczko’s subsequent
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attempt to intervene in A&R Janitorial’s subrogation action in November of 2016 was

barred by the doctrine of res judicata since the petition constituted a subsequent action

involving the same cause of action against the same party following an adjudication on
the merits. Rein, 172 Ill. 2d 325, 335. Mroczko pursued no appeal from the circuit
court’s order dismissing her personal injury action pursuant to its untimely filing. That
involuntary dismissal constituted an adjudication on the merits, preventing her from
pursuing a petition to intervene against the same party for the same cause of action. Just
as in Sankey, this Court should affirm the circuit court’s denial of Mroczko’s petition for
leave to intervene.

D. Rather than citing the pertinent decisions in Rein, DeLuna, and
Sankey, Mroczko directs this Court to decisions which are factually
and legally distinct.

Rather than directing this Court to pertinent law on the doctrine of res judicata
and the application of the doctrine to a petition for leave to intervene following an
involuntary dismissal of a personal injury claim, Mroczko misdirects this Court to
decisions easily distinguishable from the facts here. For example, in Downing, plaintiff
brought suit against the CTA and an “unknown employee and agent” within the
limitations period after he was struck by a city bus. Downing v. Chicago Transit
Authority, 162 1ll. 2d 70, 72 (1994). Plaintiff filed a second amended complaint,
naming the driver, Woodrow Williams, as a defendant for the first time, outside the
limitations period. /d. The trial court granted summary judgment to Williams, ruling that
the two-year statute of limitations as to him had expired. Id. The CTA then moved for
summary judgment, arguing that the summary judgment in favor of Williams acted as res

Judicata to plaintiff’s claims against the CTA. Id at 73. The trial court granted the
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CTA’s motion for summary judgment (except for an allegation that the CTA had

negligently maintained the bus), and the appellate court affirmed. J/d. The Illinois
Supreme Court reversed on a very specific basis, Id The Court determined that the
summary judgment in favor of Williams was not an “involuntary dismissal™ under the
terms of Supreme Court Rule 273. Id. at 74, 75. Summary judgment was not the same as
an involuntary dismissal under § 2-619 and thereby, did not operate as a judgment on the
merits under Rule 273. Id. at 75. Since the first element required for res judicata — an
adjudication on the merits — was not satisfied, the trial court erred in granting summary
judgment to the CTA. Id. at 76. The crucial distinction, therefore, that renders Downing
inapplicable to these circumstances is that Downing involved a motion for summary
judgment, and not an involuntary dismissal governed by Supreme Court Rule 273.
Likewise, Leow is significantly factually distinct, Leow v. A&B Freight Line, 175
Il 2d 176 (1997). In Leow, the plaintiff filed a personal injury claim against A&B
Freight, under a theory of vicarious liability, for injuries caused by its employee, Pasch.
Id. at 178. In an amended pleading, filed after the expiration of the limitations period,
Leow added A&B’s employee Pasch as a named defendant. Jd Pasch successfully
moved to dismiss the claim against him, arguing that the claim was filed beyond the
applicable statute of limitations. Id. at 178, 179. A&B then moved to dismiss the claim
against it on the basis of res judicata. Id at 179. A&B argued that the involuntary
dismissal of Pasch constituted an adjudication on the merits, and since A&B’s employee
could no longer be liable to plaintiff, A&B’s derivative liability should be eliminated as
well. The circuit court granted A&B’s motion, however the Illinois Supreme Court

reversed, Id. at 188. The Court distinguished its decision in Rein by noting that Rein
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involved the application of the doctrine of res judicata to a subsequent claim against the

same defendant. Id. at 184. In Leow, however, the issue involved a separate claim
against a different defendant, a distinction the Supreme Court described as “critical.” Id.
The Court determined that the “involuntary dismissal of Pasch was not an adjudication on
the merits as to A&B Freight.” Id at 188. The lilinois Supreme Court in DeLuna
explained precisely how its decision in Loew two years previously was limited. The
DeLuna Court stated as follows:

However, the court specifically limited the applicability of the Costello
test — whether the basis for dismissal forced the defendant to prepare to
meet the merits of plaintiff’s claim — to instances where ‘separate
defendants are involved.” Leow, 175 Ill. 2d at 186. Where the party that
procures an involuntary dismissal in a case is the same party that later
asserts that the dismissal was a ‘final adjudication on the merits,” then
whether an adjudication on the merits actually occurred is determined by
applying Rule 273 according to its plain terms.” DeLuna, 185 Ill. 2d 565
at 578.

Here, the party that procured the involuntary dismissal in Mroczko’s personal
injury action — Pepper ~ is the same party that later asserted that that dismissal constituted
an adjudication on the merits so as to invoke the doctrine of res judicata. Such was not
the case in Leow — a distinguishing fact which the Illinois Supreme Court found
determinative.

Mroczko also relies on Thornton and Murneigh in her efforts to persuade this
Court that the circuit court abused its discretion in denying her petition for leave to
intervene. But again, both decisions are significantly factually distinct. The issue in
Thornton was whether the defense of res judicata “may be waived by a defendant by his
failure to affirmatively assert it in a timely fashion.” Thornton v. Williams, 89 1ll. App.

3d 544 (1* Dist. 1980). The defendant delayed more than three and a half years, to the
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second day of trial, before asserting that the same property damage claim had been
satisfied in a prior lawsuit brought by the plaintiff’s collision insurance carrier, /d. at
546. A division of this Court rejected the defendant’s res judicata claim, refusing to
reward the defendant for his silence and noting that “because the defendant did not
defend in the first action, the hardship of defending multiple suits is not present.” /d. at
548.

No such facts are present here. Pepper did not wait three and a half years to file
its objection to Mroczko’s petition to intervene, nor has Mroczko asserted such an
argument. Pepper filed its brief in opposition to Mroczko’s Petition to Intervene less than
four weeks after Mroczko filed her petition. (Vol. VI, C 11373-C1375; C 1397-C 1406)
Secondly, Pepper did defend Mroczko’s first action, resulting in a dismissal pursuant to
the statute of limitations, and would have suffered the hardship of defending a second suit
if the doctrine of res judicata had not prevented Mroczko’s petition to intervene. (Vol.
II, C 653-C 662)

Finally, Murneigh provides Mroczko with no relief. Mroczko cites Murneigh for
the general proposition that res judicata should be applied only when fairness and justice
require. (Ptf’s Brf, p. 13) But the facts in Murneigh are significantly different than
those here. In Murneigh, the Illinois Supreme Court refused to apply the doctrine of res
Judicata to a subsequent action, finding that an entirely different element of the doctrine
was not satisfied. Murneigh v. Gainer, 177 111, 2d 287, 299 (1997). In his first lawsuit,
Murneigh challenged the constitutionality of sections 5-4-3(a)(3) and (c) of the Unified
Code of Corrections (“the Code™) after the defendant attempted to obtain a blood sample

in November of 1992. Id. at 293. In his second lawsuit, Murneigh challenged the
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constitutionality of section 5-4-3(i) of the Code after the defendant attempted to obtain a

second blood sample on a subsequent occasion. Id. at 295, 296. The court held that “res
Judicata should not be applied to preclude a party from litigating the central issue in a
second suit where such issue was not adjudicated in the first suit.” Id at 301. The facts
giving rise to the two lawsuits did not arise from a single incident and the legal issues
presented by the different statutes differed. Id. at 299,

Such is not the case here. In Mroczko’s personal injury action, she claimed that
the defendants caused her injury as the result of an accident that took place on August 17,
2012. (Vol. II, C 351-C 365) In Mroczko’s petition to intervene, Mroczko requested
leave to file an amended complaint, reasserting the same cause of action — that on or
about August 17, 2012, Mroczko was injured as the result of acts or omissions by Pepper
while performing work at the Blue Cross Blue Shield building located at 300 East
Randolph Street. (Vol. VI, C 1373-1377) Unlike Murneigh, therefore, Mroczko
attempted to file a second action arising from a single incident involving the same facts
which had previously been adjudicated on the merits.

Pepper satisfied each and every element of the doctrine of res judicata. Pepper
was the defendant who obtained an adjudication on the merits in Mroczko’s personal
injury action and is the same defendant who objected to Mroczko’s petition to intervene
on the basis of res judicata. Under the controlling precedent of Rein and DeLuna, and
the factually apposite decision in Sankey, this Court should affirm the circuit court’s

denial of Mroczko’s petition for leave to intervene on the basis of res judicata.

III. THE INVOLUNTARY DISMISSAL OF MROCZKO’S PERSONAL
INJURY ACTION PRIOR TO HER PETITION TO INTERVENE PREVENTS
MROCZKO FROM INTERVENING IN OR CONTROLLING THE
SUBROGATION ACTION.
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In her appellant’s brief, Mroczko argues generally that an employee has the right
to intervene in an employer’s subrogation lawsuit. But in support of this general
proposition, Mroczko relies on decisions missing the critical fact present here -
Mroczko’s decision to first file an untimely personal injury action before attempting to
intervene in the subrogation action. If Mroczko had never filed an untimely personal
injury action, then the precedent on which Mroczko relies might be pertinent. For
instance, the Illinois Supreme Court’s 1954 decision in Geneva Construction Company
stands for the general propositions that an employer may assert a subrogation action
against third parties to recover the amount of worker’s compensation benefits paid, and
that an employee may intervene in a timely filed subrogation action even if the petition to
intervene is not filed within the limitations period. Geneva Construction Company v.
Martin Transfer & Storage Company, 4 1ll. 2d 273, 284, 290. The Court found no
prejudice to the defendant in allowing the petition. Id. at 288.

Geneva Construction, however, did not involve an employee’s attempt to first file
an untimely personal injury action which the defendant was forced to defend and dismiss,
followed by a petition to intervene in a subrogation action. Pepper would be prejudiced
here if forced to defend the same cause of action for a second time, arising out of the
same facts, for which it had already obtained an adjudication on the merits. The doctrine
of res judicata was not in play in Geneva Construction. Pepper opposed Mroczko's
petition to intervene in the subrogation action because her claim for personal injury
damages had already been adjudicated on the merits and her petition to intervene was a
second attempt to recover damages arising out of the same accident between the same

parties and was thus barred. No such facts were present in Geneva Construction.
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Similarly, in Echales v. Krasny, a division of this Court issued a decision in 1957
standing for the simple proposition that an employee has the right to intervene in a timely
filed subrogation action. Echales v. Krasny, 12 1ll. App. 2d 530, 535 (1** Dist. 1957).

The Court allowed the employee to intervene in the subrogation action even though the

petition to intervene was filed after the expiration of the statute of limitations, But
Echales did not involve a petition to intervene that was only filed after the involuntary
dismissal of an employee’s untimely action. No issues of res judicata were in play in
Echales and the Court merely determined that the petition to intervene filed on behalf of
the employee should be permitted. /d.

Moreover, the reasoning given by the courts in both Geneva Const. Co. and Echales
for allowing the injured employee to intervene was the change in the Illinois Workers’
Compensation Act brought about by the Illinois Supreme Court’s decision in Grasse v.
Dealers’ Transport Co., 412 1ll. 179 (1952). Prior to the Grasse decision, the first
paragraph of Section 29 of the Illinois Workers’ Compensation Act provided that an injured
employee’s common law action for damages against a third-party tortfeasor transferred to
his or her employer and the employee could not bring a common law action in his or her
own name. See Geneva Const. Co., 4 1. 2d at 276; Grasse, 412 1ll. at 182 . Such is no
longer the case. Injured employees may now pursue third party actions against tortfeasors,
and therefore, the underlying rationale in Geneva and Echales for permitting an employee to
intervene in the employer’s subrogation action outside the period of limitations no longer
exists.

Pepper agrees that an employee may intervene in a subrogation lawsuit as a

matter of general law. But Mroczko’s decision to file an untimely lawsuit, which was
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dismissed pursuant to section 2-619, prevents her from later attempting to intervene in the
subrogation action. These unique facts were present in neither Geneva nor Echales.
Mroczko also argues that she has the right to control the subrogation lawsuit filed

by her employer. The res judicata determination renders that argument moot. If

Mroczko cannot intervene in the subrogation lawsuit, then she has no right to control the
action. And even if the res judicata determination somehow does not render Mroczko’s
argument on this point moot, Mroczko offers this Court no pertinent legal authority in
support of her argument that she has the right to control the subrogation action.

While section 5(b) of the Workers’ Compensation Act authorizes an injured
employee to pursue legal proceedings against an entity other than his employer
notwithstanding the employer’s payment of compensation under the Act, the Act contains
no provision authorizing the employee to control the subrogation lawsuit when the
subrogation lawsuit is filed before plaintiff’s personal injury action. Instead, the Act
provides: “In the event the employee or his personal representative fails to institute a
proceeding against such third person at any time prior to three months before such action
would be barred, the employer may in his own name or in the name of the employee ...
commence a proceeding against such other person for the recovery of damages on
account of such injury or death to the employee ...” 820 ILCS 305/5(b). In such instances
where the employee fails to file a third party proceeding at any time prior to three months
before the action is barred, nothing in the Workers’ Compensation Act grants the
employee the statutory right to control the subrogation lawsuit first filed by her employer.
If Teresa Mroczko had timely filed her personal injury action against the third party

defendants, then she would have retained control of her personal injury lawsuit. Once
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A&R Janitorial, as subrogee of Teresa Mroczko, filed its subrogation lawsuit within the
time permitted by the Act, no statutory right existed for Mroczko to assume control of the
subrogation lawsuit. Mroczko has cited no such language in the Act.

Moreover, none of the decisions cited by Mroczko permit an employee to assume

control of the employer’s subrogation lawsuit. Instead, all three decisions upon which
Mroczko relies in her appellant’s brief on this point concern the rights of an intervening
employer to participate at the time of trial or to control the timely filed lawsuit of the
employee. None involve an employee’s right to intervene in the subrogation lawsuit and
control the lawsuit filed by her employer.

In Legler, the Second District Appellate Court determined only that the
“intervening non-negligent employer is not permitted to participate in the trial of the
common law action of his injured employee against the negligent third party defendant.”
Arnold Lies Company Ex Rel. Zurich Ins. Co. v. Legler, 26 111. App. 2d 365, 375 (2d Dist.
1960). The court held that the employer’s right of intervention was limited to the
protection of its lien. /d.

Likewise, in Sjoberg v. Joseph T. Ryerson & Son, Inc., 8 I1l. App. 2d 414 (1* Dist.
1956), the court determined over 60 years ago that the Workers’ Compensation Act
permitted an employer to intervene in an employee’s personal injury suit, provided the
employer “[was] not permitted to participate in the conduct or trial of the suit.” The
Court concluded that allowing the employer to join the action through intervention for the
purpose of protecting its lien “shall not extend to the intervening petitioner the right to

participate in the conduct or trial of the suit, without the consent of plaintiff.” Id. at 418.
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Sjoberg, therefore, does not stand for the proposition that an employee may take control
of an employer’s subrogation action.

Plaintiff’s citation to Pederson v. Mi-Jack Products, Inc., is equally unavailing.
In Pederson, the employee timely filed a negligence and product liability action, but did
not timely sue the manufacturer of the crane causing the injury. Pederson v. Mi-Jack

Products, Inc., 389 Tll. App. 3d 33, 35 (1* Dist. 2009). When plaintiff filed a legal

malpractice action against her attorney, plaintiff’s employer filed a petition to intervene
“as party plaintiff” in order to protect its lien. Id at 36. The employer’s petition to
intervene was granted, but only to the extent that the employer could protect its lien. /d.
at 37. The court struck the intervenor’s complaint, rejected the employer’s request to
exercise joint control over the lawsuit, and held that the employer cannot intervene for
the purpose of controlling a lawsuit filed by the employee. Id. at 40, 41.

None of these decisions stand for the proposition that an employee has the right to
control an employer’s subrogation action filed by the employer within three months prior
to the expiration of the limitations period for plaintiff’s personal injury action. No such
right exists in the Workers” Compensation Act and no such right is found under common
law. Accordingly, even if Mroczko’s petition to intervene survived the application of res
Judicata after the untimely filing of her personal injury lawsuit, Mroczko could still not

control the subrogation lawsuit.
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CONCLUSION
The involuntary dismissal of Mroczko’s personal injury action on September 12,

2016 was an adjudication on the merits from which no appeal was taken. The circuit

court acted well within its discretion when it denied Mroczko’s later petition to intervene
into A&R’s subrogation lawsuit, finding that the petition was barred under the doctrine of
res judicata since the petition arose out of the same facts and circumstances, involved the
same parties, and followed an adjudication on the merits dismissing Mroczko’s action.
Mroczko, therefore, has no right to intervene in this subrogation action and no right to
control the subrogation lawsuit. The Defendant-Appellee Pepper Construction Company
respectfully requests that this Court affirm the circuit court’s Order of December 20,
2016, denyihg Teresa Mroczko’s petition to intervene and file an amended complaint.
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ARGUMENT

I THE TRIAL COURT ERRED IN FINDING THAT THE DOCTRINE OF RES
JUDICATA BARRED AS UNTIMELY TERESA MROCZKO’S RIGHT TO
INTERVENE AND ASSERT RECOVERY IN HER AMENDED COMPLAINT
Pepper Construction Co. does not dispute that Teresa Mroczko has the right to intervene

in her employer’s subrogation lawsuit. Nor, does Pepper dispute that Teresa has the right to

control the subrogation lawsuit once she intervenes.  Pepper’s sole position is that Teresa is
barred from intervening and controlling the litigation because she is barred by the doctrine of res

Judicata.

In the underlying lawsuit, after Teresa’s Petition to Intervene in the 2014 L 8396 was
denied, A&R filed an Amended Complaint that sought monies in excess of monies paid which
would, if recovered, be paid to Teresa. [Attachment 1].! Pepper Construction Co. sought
dismissal of certain paragraphs of the Amended Complaint that contained elements of damages
in excess of its lien. Pepper Construction Co.’s Motion to Dismiss was denied, the trial judge
finding:

... A&R could potentially recover more than the amount of its lien, which it then

would have to turn over to Mroczko. This is exactly what the plain language of

Section 5(b) provides for in the cited portion above. If A&R could only pursue its

lien, there could never be a possibility that it would recover in excess of that

amount. Thus, in order to prevent this language from being rendered
meaningless, A&R must be allowed to claim in excess of its lien. [Attachment 2,

p- 91

The court then concluded that A&R may properly pursue damages in excess of its lien in order to

'In ruling on this matter, a court may take judicial notice of other proceeding where a holding in one cause involving
substantially the same parties is determinative of the pending cause. (Walsh v. Union Oil Co. of California, 53 111.2d
295, 299 (1973); Goran v. Glieberman, 276 11l. App.3d 590 (1995); All Purpose Nursing Service v. Illinois Human
Rights Commission, 205 Ill. App.3d 816, 823 (1990). Further, the court can and should take judicial notice of
matters of record in other cases in the same court. The attachments 1,2,3 and 4 are from the underlying 2014
lawsuit. s o ' Co
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preserve 1ts right to recover the amount paid to Morczko under her workers” compensation claim.

Upon that ruling, Teresa sought to have A&R attomeys removed on the basis that they
had a conflict of interest since they sought in the Workers’ Compensation claim to minimize her
injury while in the 2014 L 8396 lawsuit, they would be seeking (presumably) to maximize her
injuries. [Attachment3]. However, A&R’s attorney rejected that there could be any conflict as
he did not represent Teresa but rather only represented A&R. [Attachment 4, p. 18], The court
agreed and denied the motion stating: “I am denying the motion to disqualify because in no way,
shape or form do they represent Ms. Mroczko.” [Attachment 4, p. 20].

The posture then was Teresa’s right to intervene and have someone protect her interests
and represent her in the 2014 lawsuit was denied. And, Pepper sought to take advantage of that
dilemma by asserting the equitable doctrine of res judicata. The burden of showing that res
Jjudicata applies is on the party who invokes the doctrine. (Hernandez v. Pritikin, 2012 IL
113054, Y 41). Res judicata, at its core, is a doctrine of equity, not law. (Kasney v. Coonen and
Roth, Ltd. 395 111. App.3d 870, 874 (2009)). Accordingly, res judicata should only be applied
as fairness and justice require and should not be technically applied if to do so would create
inequitable and unjust results. City of Chicago v. Midland Smelting Co., 385 lll. App.3d 945, 963
(2008); Best Coin—Op, Inc. v. Paul F. Ilg Supply Co., 189 Ill. App.3d 638, 650 (1989).

The present matter is illustrative why this Court should not apply this equitable doctrine.
The trial court has allowed Teresa to recover money damages for injuries in excess of her
employer’s statutory rights. Pepper and Perez have been required to defend those claims.

When Teresa’s former attorneys filed a separate lawsuit in 2015, the logical, fair and appropriate
action should have been to consolidate her claim into the earlier and timely 2014 lawsuit.

Instead, Pepper squght dismissal predicated upon the statute of limitations. Had the case been

E ..Page 2 of 5
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consolidated, the Motion would have been summarily rejected or the Motion would have not

even been filed as it lacked merit.

Pepper makes no claim that it would have had to prepare on a closed matter. To the
contrary, the 2014 lawsuit was active and being pursued through extensive discovery. This is
not a stale claim.

Unlike the Supreme Court’s decision in Rein v. David A. Noyes & Co. 172 111.3d 325
(1996), Pepper makes no claim that Teresa’s petition to intervene is seeking to split her claims
and appeal in a piecemeal manner.

Nor does Pepper make a claim that the doctrine of res judicata is designed to protect it
from untimely lawsuits or that it is fundamentally unfair to be required to defend itself against
Teresa’s claims that exceed the employer’s statutory rights. Indeed, Pepper is still being
required to defend those very same claims albeit brought by her employer. The trial judge has
rejected Pepper’s objection that has allowed her employer to seek recovery of monies in excess
of the lien. What Pepper is attempting to do by barring the right to intervene is using res
Judicata as a sword rather than a shield. The doctrine of res judicata however is intended to be
used only as a shield, not a sword. Thorntorn v. Williams, 89 I1l.App.3d 544, 548 (1980).

The posture of how this matter comes before the Court is relevant for another reason.
Here, Teresa sought to intervene in the pending 2014 lawsuit that had been timely filed. The
right to intervene was denied. The record here reflects that only Pepper Construction Co. filed
a Motion to Dismiss the lawsuit filed in 2015 L 5957 pursuant to 735 ILCS 5/2-619 asserting the
lawsuit was untimely as controlled by 735 ILCS 5/202. [C1542-C1553]. Perez did not join in
that Motion nor did they file their own Motion.

The Illinois Supreme Court relying upon the reasoning in Costello v. United States 365

Page 3 of 5
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U.S. 265 (1961) has concluded that a dismissal is not an adjudication on the merits where
“separate defendants are involved.” (Leow v. A&B Freight Line, Inc. 175 111.2d 176 at 184
(1997)). Where the party that procures an involuntary dismissal in a case that is not the same
party that later asserts that the dismissal was a “final adjudication on the merits,” the prior
dismissal must have caused the defendant to prepare to address the actual merits of plaintiff's
claim before the dismissal will be deemed “on the merits.” (Leow 175 [11.2d at 186). The
dismissal is personal to Pepper. DeLuna v. Treister, 185 111.3d 565 (1999).

There 1s no question that Perez had to start anew and address the merits of plaintiff’s
claim since the 2014 lawsuit had been pending for two years at the time of the court’s order
barring the right to intervene.

Ultimately, the controlling issue on appeal is whether the equitable doctrine of res
Judicata should be applied. This Court has the power, right and duty to assess the matter under
the glare of its role in doing equity. Since the trial court has allowed Teresa has a right to
recover for her own personal injuries above the right of the employer’s statutory right, there is no
equitable rationale that should bar her right to intervene.  This matter is quite unique and calls
upon an equitable analysis.

PRAYER FOR RELIEF

WHEREFORE, Intervenor/appellant Teresa Mroczko respectfully requests that this Court

(1) reverse the trial court’s Orders of December 20, 2016 and January 31, 2017 that barred her

Petition to Intervene and denied her request to file the Amended Complaint.

fot R. Schiff, Esq.
omey for Intervenor/Appellant,
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A-91

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



123220

Elliot R. Schiff

Schiff Gorman, LLC.
One E. Wacker Drive
Suite 1100

Chicago, IL 60601
(312) 345-7202
eschiff@schiff-law.com
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CERTIFICATE OF COMPLIANCE
I certify that this Reply Brief of Intervenor/Appellant conforms to the requirements of
[llinois Supreme Court Rules 341(a) and (b). The length of this brief, excluding the pages

containing the Rule 341(d) cover, the Rule 341(h)(1) statement of points and authorities, the

Rule 341(c) certificate of compliance, the certificate gfervice, and those matters to be appended

to the brief under Rule 342(a) is S pages.

2,

Elliot R. Schiff N
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I hereby certify under penalty of perjury as provided by law in section 1-109 of the Illinois Code
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court and served the attorney of records at the following business address via U.S. Mail:

Julie A. Teuscher jteuscher@cassiday.com
Thomas P. Boylan tboylan@cassiday.com
Michael P. Moothart mmoothart@cassiday.com
Cassiday Schade, LLP
20 North Wacker Drive
Suite 1000
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLI I AW DIVISION

COUNTY DEPARTMENT — LAW DIVISION 1 prg' DOROTHY BROWN

[

A&R JANITORIAL, as Statutory Subrogee of
TERESA MROCZKO,
Plaintiff,
No. 14 L 8396
V.

PEPPER CONSTRUCTION CO., PEPPER
CONSTRUCTION GROUP, LLC, PEREZ
CARPET, PEREZ & ASSOCIATES, INC.,

Defendants.

PLAINTIFF A&R JANITORIAL’S FIRST AMENDED COMPLAINT

NOW COMES Plaintiff, A&R Janitorial, as Statutory Subrogee of Teresa Mroczko, and
for its First Amended Complaint against Pepper Construction Co. (“Pepper”) and Perez &

Associates, Inc. (“Perez”), states as follows:

GENERAL ALLEGATIONS APPLICABLE TO ALL COUNTS

1. On August 17, 2012, Teresa Mroczko was acting w1thm the course and scope of
her employment with A&R Janitorial (“A&R”) while removing trash from undemeath a desk
located inside a cubicle on the 4" floor of the Blue Cross Blue Shield (“BCBS™) building located
at 300 E. Randolph St., Chicago, Illinois when a large wooden desk top fell on her causing
injuries.

2. A&R maintained a policy of workers’ ‘compcnsation insﬁrancc issued by Acuity
Insurance that was in effect at the time of the Ms. Mroczko’s August 17, 2012 accident and
injuries.

3. Pursuant to the Illinois Workers’ Compensation Act. (“IWCA”), A&R and/or

Acuity has paid workers’ compensation benefits (medical and indernity) and incurred costs and
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attorney fees in defending the workers’ compensation claim and in prosecuting the present claim,

all of which may continue into the future as a result of the negligence of Pepper and Perez as

alleged herein.
4. At all relevant times herein there existed Section 5(b) of the IWCA, 820 ILCS

305/(b), which provide in pertinent part:

(b) Where the injury or death for which compensation is payable under this Act
was caused under circumstances creating a legal liability for damages on the part
of some person other than his employer to pay damages, then legal proceedings
may be taken against such other person to recover damages notwithstanding such
employer's payment of or liability to pay compensation under this Act.

NIV T T

In the event the employee or his personal representative fails to institute a
proceeding against such third person at any time prior to 3 months before such
action would be barred, the employer may in his own name or in the name of the
i employee, or his personal representative, commence a proceeding against such
other person for the recovery of damages on account of such injury or death to the
employee, and out of any amount recovered the employer shall pay over to the
injured employee or his personal representatives all sums collected from such
other person by judgment or otherwise in excess of the amount of such
compensation paid or to be paid under this Act, including amounts paid or to be
paid pursuant to paragraph (a) of Section 8 of this Act, and costs, attorney's fees
and reasonable expenses as may be incurred by such employer in making such
collection or in enforcing such liability.

2013-L-008898
PAGE 2 of 7
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5. A&R brings this action against Pepper and Perez, pursuant to Section 5(b) of the
IWCA, and, as statutory subrogree, A&R has stepped into the shoes of Ms, Mroczko and may
prosecute all claims and recover all damages which Ms. Mroczko could have alleged and/or
recovered against Pepper and Perez. R |

COUNT I
NEGLIGENCE OF PEPPER

6. - Plaintiff A&R re-alleges paragraphs 1-5, as if set forth fully herein,
7. On or about August 17, 2012, Defendant Pepper Construction Company

(“Pepper”) and Perez & Associates (“Perez”) were involved in a carpet replacement project that
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included the 4™ floor of the BlueCross BlueShield (“BCBS™) building located at 300 E.
Randolph St., Chicago, Illinois.

8. As part of the carpet replacement project, the tops of the desks located inside the
offices were removed and placed inside the cubicle areas.

9. On said date, Teresa Mroczko (“Mroczko™) was employed by A&R Janitorial as
a janitor in the BCBS building.

10.  As part of Mroczko’s job duties, she was requiréd to remove trash and recycling
from underneath the desks located inside the cubicles on the 4™ floor of the BCBS building.

e, 11.  Defendant Pepper placed, stored, or allowed a large wooden desk top to be left in

i

an upright, unsecured and/or unbalanced position on a dolly.

upright, unsecured, and/or unbalanced position upon a dolly creating a hazardous condition.

ol
: E 12. As Ms. Mroczko was removing the trash and/or recycling, the desk top fell on to
SEs
[ 28 8%  Ms. Mroczko.
-
OB Am
Z E g 9 13.  The large wooden desk top was placed, stored, and/or allowed to be kept in an
- R RN
-
)

| 14. At all times relevant, it was the duty of Pepper to manage, oversee, supervise, and
or control the carpet replacement project and conduct its activities in a reasonably safe manner
for all individuals that may encounter the project.
15. Notwithstanding said duty, Defendant Pepper, by and through its agents, servants,
and employees committed one or more of the following careless and negligent acts and/or
omissions: -

(a) . Placed, positioned, or allowed the desk top to be in an upright, unsecured, and/or
unbalanced position on a dolly;

(b)  Failed to secure the desk top so as to prevent or avoid injury to other persons;
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Failed to provide proper warnings or signs that the desk top was upright,
unsecured, or unbalanced so as to create the risk that it might fall;

Failed to maintain or inspect the area of the desk top to ensure that it was placed
or stored in a reasonably safe manner;

Failed to block off, rope off, barricade, or prevent access to the area of the desk
top to ensure that it would not cause injury to other persons;

Failed to properly supervise, oversee, and/or control the movement, placement,
and storage of the desk top; .

Failed to properly schedule, sequence, and/or coordinate the work on the project
so as to provide a safe work area;

Failed to remedy the upright, unsecured desk top so as to reduce the risk of it
falling upon other persons; and

Was otherwise careless and negligent.

Defendant Pepper knew, or in the exercise of reasonable care, should have known

of the aforesaid unsafe acts and conditions taking place and existing in its work area.
That as a direct and proximate result of the aforesaid wrongful acts and/or

‘omissions of Defendant Pepper, Ms. Mroczko sustained severe and permanent injuries, both

externally and internally and was and will be hindered and prevented from attending to her usual

duties and affairs, and has lost and will in the future incur lost wages and the value of that time.

Ms. Mroczko also suffered great pain and anguish, both in mind and body, and will in the future

continue to suffer. Ms. Mroczko has further incurred and will in the future incur medical

expenses for medical care and services endeavoring to become healed and cured of said injuries.

WHEREFORE, Plaintiff A&R Janitorial, as Statutory Subrogee of Teresa Mroczko,

prays for judgment against Defendant Pepper Construction Co. in an amount that will fairly and

justly compensate for the damages and injuries sustained by Teresa Mroczko in an amount in
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excess of Fifty Thousand Dollars (§50,000.00), not limited to A&R’s liability to Ms. Mroczko

under the IWCA, together with costs of this suit.

COUNTII
NEGLIGENCE OF PEREZ

18.  Plaintiff A&R re-alleges paragraphs 1-5, as if set forth fully herein.

19.  On or about August 17, 2012, Defendant Pepper Construction Company
(“Pepper”) and Perez & Associates (“Perez’”) were involved in a carpet replacement project that
included the 4th floor of the BlueCross BlueShield (“BCBS”) building located at .300 E.

| Randolph St., Chicago, Iiinois.

s 20.  As part of the carpet replacement project, the tops of desks located inside the

{
H

A
. m
= t
; : gg . offices were removed and placed inside the cubicle areas.
=iy
é’éi: 21.  On said date, Teresa Mroczko (“Mroczko™) was employed by A&R Janitorial as a
NG
; =L, L, e
ggg = janitor in the BCBS building.
g .
ol
=

22.  As part of Mroczko’s job duties, she was required to remove trash and recycling

from underneath the desks located inside the cubicles on the 4th floor of the BCBS building.
'. 23.  Defendant Perez placed, stored, and/or allowed a large wooden desk top to be left
in an upright, unsecured, and/or unbalanced position on a dolly.
24, As Ms. Mroczko was removing the trash and/or recycling, the desk top fell onto
Ms. Mroczko.
25.  The large wooden desk top was placed, stored, and/or allowed to be kept in an

upright, unsecured, and/or unbalanced position upon a dolly creating a hazardous condition.
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26. At all times relevant, it was the duty of Perez to manage, oversee, supervise, and
or control the carpet replacement project and conduct its activities in a reasonably safe manner
for all individuals that may encounter the project.

27.  Notwithstanding said duty, Defendant Perez, by and through its agents, servants,
and employees committed one or more of the following careless and negligent acts and/or

omissions:;

(a) Placed, positioned, or allowed the desk top to be in an upright, unsecured, and/or
unbalanced position on a dolly;

(b) Failed to secure the desk top so as to prevent or avoid injury to other persons;

©) Failed to provide proper warnings or signs that the desk top was upright,
unsecured, or unbalanced so as to create the risk that it might fall;

: ® Failed to properly supervise, oversee, and/or control the movement, placement,
and storage of the desk top;

a
i ﬁ (d)  Failed to maintain or inspect the area of the desk top to ensure that it was placed
e E B or stored in a reasonably safe manner;
L HEgEs
548 o (e)  Failed to block off, rope off, barricade, or prevent access to the area of the desk
EE,’;‘J Q! top to ensure that it would not cause injury to other persons;
L ZRea |
i
H m
-
o

; (8)  Failed to properly schedule, sequence, and/or coordinate the work on the project
so as to provide a safe work area;

(h)  Failed to remedy the upright, unsecured desk top so as to reduce the risk of it
falling upon other persons; and

@ Was otherwise careless and negligent.

28.  Defendant Perez knew, or in the exercise of reasonable care, should have known
of the aforesaid unsafe acts and conditions taking place and existing in its work area.

29.  That as a direct and proximate result of the aforesaid wrongful acts and/or
omissions of Defendant Pepper, Ms. Mroczko sustained severe and permanent injuries, both

externally and internally and was and will be hindered and prevented from attending to her usual
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duties and affairs, and has lost and will in the future incur lost wages and the value of that time.
Ms. Mroczko also suffered great pain and anguish, both in mind and body, and will in the future
continue to suffer. Ms. Mroczko has further incurred and will in the future incur medical
expenses for medical care and services endeavoring to become healed and cured of said injuries.
WHEREFORE, Plaintiff A&R Janitorial, as Statutory Subrogee of Teresa Mroczko,
prays for judgment against Defendant Perez & Associates, Inc. in an amount that will fairly and
justly compensate for the damages and injuries sustained by Teresa Mroczko in an amount in
excess of Fifty Thousand Dollars ($50,000.00), not limited to A&R’s liability to Ms. Mroczko

e under the IWCA, together with costs of this suit,

a Respectfully submitted,

L

CEe

Do ém o .

| <WB |

OB Am

z8:¢ /.

CERR]M By: TS SR

' 2 R Douglas B. Keane, one of the attorneys for Plaintiff
—
fxd

‘ A&R Janitorial a/s/o Teresa Mroczko
: Gregory G. Vacala s '
- Douglas B. Keane

¢ Rusin & Maciorowski, Ltd.

Attorneys for Plaintiff

10 South Riverside Plaza, Suite 1925

Chicago, Illinois 60606

(312) 454-5110

Firm ID No. 40680

gvacala@@rusinlaw.com

dkeane(@rusinlaw.com
WADOCS\1400\0039\01885827.D0CX
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PAGE 1 of 12
CIRCUIT COURT OF
K COUNTYE ILLCOOK C\%le)\?\;}{é%%rmom
IN THE CIRCUIT COURT OF COO
COUNTY DEPARTMENT, LAW DIvISioN CLERK DOROTHY BROWN |
A&R JANITORIAL, as Statutory Subrogee of
TERESA MROCZKO,
Plaintiff,
: No. 14 L 8396
V.

PEPPER CONSTRUCTION CO., PEPPER
CONSTRUCTION GROUP LLC, PEREZ
CARPET, PEREZ & ASSOCIATES, INC.,,

Defendants.

MEMORANDUM ORDER AND OPINION

INTRODUCTION

This matter comes for ruling on Defendant Pepper Construction Company’s
735 ILCS 5/2-619.1 motion to strike portions of A&R Janitorial's First Amended
Complaint. | | |

Background

Defendant Pepper Construction Company (“Pepper”) is responsible for
maintenance work at the Blue Cross and Blue Shield Building (“Building”) where
subrogor Teresa Mroczko’s injuries occurred. Pepper hired A&R Janitorial (“A&R”)
to do the janitorial work at the Building. Pepper also hired Defendant Perez Carpet
(“Perez”) to replace carpeting in part of the Building. A&R employee Teresa
Mroczko alleges that she was injured by a falling desk that Perez had placed

upright against a wall on the floor where she was working, away from the portion of
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the Building where the carpeting work was being done. Mroczko filed a workers’
compensation claim against A&R. On August 11, 2014, A&R filed a complaint in
subrogation against the Pepper and Perez defendants pursuant to Section 5(b) of
the Illinois Workers’' Compensation Act, which allows employers to file subrogation
claims in order to collect the workers’ compensation benefits paid to an employee
when a third party may be liable for the underlying injury. 820 ILCS 305/5(b).

On June 11, 2015, almost three years after the accident, Mroczko filed a
personal injury negligence complaint against Pepper and Perez for her injuries. On

. September 12, 2016, this court dismissed her untimely complaint with prejudice

gs pursuant to the statute of limitation for negligence under 735 ILCS 5/13-202,
ggg% finding that her personal injury claims did not arise out of construction negligence
§§§§. , as she had claimed, and therefore the four-year construction negligence statute of
%a limitations found in 735 ILCS 5/13-214(a) did not apply. This court included in its
C R

dismissal order that it found no just reason to delay the enforcement or appeal of

the order pursuant to Illinois Supreme Court Rule 304(a). Mroczko did not file an
appeal, but instead sought to intervene in A&R’s timely filed subrogation claim on
November 10, 2016. This court denied her petition to intervene;

The undeﬂying complaint in this matter is A&R’s First Amended Complaint
at Law, in which A&R, as subrogee of Mroczko under the Illinois Workers’
Compensation Act, seeks to prosecute all claims Mroczko could have brought and
recover the full extent of damages that Mroczko could have recovered against

Defendants. Pepper contends that the First Amended Complaint should be stricken
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pursuant to 735 ILCS 5/2-615 for failing to comply with the pleading requirements
for subrogation actions set forth in the Illinois Code of Civil Procedure. 735 ILCS
5/2-403(c). Pepper further contends that pursuant to 735 ILCS 5/2-619 and the
doctrine of res judicata, this court’s previous dismissal with prejudice of Mroczko’s
complaint for personal injury limits A&R’s possible recovery to the total amount it
will ultimately pay Mroczko in workers’ compensation payments, since Mroczko
herself is barred from pursuing any claims against Defendants. Pepper additionally
_ moves to strike language in Y 5 and 17 of the complaint, stating that A&R is

pursuing all damages Mroczko may have sought, as well as the ad damnum clause

'8 | atthe end of Count L.

Ex

A28 REVIEW UNDER 735 ILCS 5/2-619.1

(IR S

PO

j g:cg :§ 735 ILCS 5/2-619.1 allows a party to file a motion as a combination of a
ERRE

ok | Section 2-615 motion to dismiss based on a plaintiff's substantially insufficient
© ol

cm

! pleadings with a Section 2-619 motion to dismiss based on certain defects or
defenses. 735 ILCS 5/2-619.1. A section 2-619.1 motion “(1) must be in parts, (2)
must be limited to and shall specify that it is made under either section 2-615 or 2-
619, and (3) must clearly show the points or grounds relied upon under the [s]ection
upon which it is based.” Reynolds v. Jimmy John's Enterprises, LLC, 2013 IL App
(4th) 120139, Y 21 (internal quotations omitted). Section 2-619.1 does not authorize
commingling claims pursuant to 2-615 and 2-619. Id.

A Section 2-615 motion to dismiss tests the legal sufficiency of a complaint

based upon defects apparent on its face. Khan v, Deutsche Bank AG, 2012 IL
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112219, 9 47; see also In re Chi. Flood Litig., 176 I1l. 2d 179, 203 (1997). Under

Section 2-615, a cause of action should not be dismissed unless it is apparent, when
construed in the light most favorable to the plaintiff, that there are insufficient
facts to establish a cause of action upon which relief may be granted. Hadley v. Doe,
2015 IL 118000, 1 29. The only matters for the court to consider in ruling on the
motion are the allegations of the pleadings themselves, rather than the underlying
facts. Barber—Colman Co. v. A & K Midwest Insulation Co., 236 I11. App. 3d 1065,
‘ 106869 (5th Dist. 1992).
A Section 2-619 motion to dismiss admits the sufficiency of the complaint, but
asserts an affirmative matter that defeats the claim. 735 ILCS 5/2-619(a)(9). The
. statute’s purpose is to provide litigants with a method for disposing of issues of law

- and easily proven issues of fact at the outset of a case. See Zedella v. Gibson, 165

2017-L-000697
PAGE 4 of 12

111. 2d 181, 185 (1995); Van Meter v. Darien Park District, 207 Il11. 2d 359, 367

ELECTRONICALLY FILED
9/29/2017 5:14 PM

(2003). A Section 2-619 motion admits as true all well-pleaded facts, as well as all

reasonable inferences that inay arise therefrom. Van Meter, 207 I11. 2d at 367,
When a court rules on a Section 2-619 motion to dismiss, it “must interpret all
pleadings and supporting documents in the light most favorable to the nonmoving
party.” In re Chi. Flood Litig., 176 Ill. 2d at 188; see also Porter v. Decatur
Memorial Hospital, 227 I11. 2d 343, 352 (2008). Section 2-619 lists several different
grounds for which an involuntary dismissal may be granted. See 735 ILCS 5/2-

619(a)(1-@)(9).
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When ruling on a Section 2-619.1 motion, the court first addresses the
arguments brought under 2-615, and then under 2-619. See Mueller by Math v.
Community Consol. Sch. Dist. 54, 287 I11. App. 3d 337, 340 (1st Dist. 1997),

COURT’S ANALYSIS
A. Dismissal Pursuant to Section 2-615

Pepper argues that A&R’s First Amended Complaint must be stricken for
failure to comply with 735 ILCS 5/2-403(c), which governs pleading requirements
for subrogation actions. Relying on Walker v. Ridgeview Construction Co, Pepper

: contends that, because the First Amended Complaint was not made under oath or

| § with an affidavit attached to the pleading, it does not comply with 403(c) of the

§§§ ?a l Illinois Code of Civil Procedure and should be stri;:ken. Walker v. Ridgeview

( %égé ‘ Construction Co., 316 Il%. App. 3d 592, 596 (1st Dist. 2000). However, the Illinois
gg ) ' Supreme Court has stated that subrogation claims under Section 5(b) of the Illinois
= i

Workers’ Compensation Act need not comply with 2-403(c), because the action is

brought under a statutory right of subrogation. Geneva Construction Co. v. Martin
Transfer &Storage Co., 4 I11. 2d 273, 286 (1954). As the Court stated, it will “not be
necessary hereafter for employers asserting... claims against tort-feasors to comply
with section 22 of the Civil Practice Act, since the 1953 amendments to the
Workmen's Compensation Aet prescribe a mode of statutory subrogation for
employers.” Id. Accordingly, A&R has properly pled its statutory subrogation claim

pursuant to the Illinois Worker’s Compensation Act, Section 5(b).
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B. Dismissal Pursuant to Section 2-619

The core of Pepper’s argument is that, pursuant to res judicata, this court’s
denial of Mroczko's claims due to the statute of limitations bars A&R from pursuing
the damages that she was cut off from due to her untimely filing. 735 ILCS 5/13-
202. A&R takes Mroczko’s place as her subrogee, and is not entitled to recover
anything beyond what she may recover. Pepper relies on Sankey Bros., Inc. vs.
Industrial Commission, where the Third District held that an injured worker who
had previously filed a third-party suit beyond the limitations period was not allowed

JEUSIE S —

to intervene in his employer’s statutory subrogation claim. 167 Ill. App. 3d 910, 914

éz (3d Dist. 1988). Pepper urges this court to decide likewise, due to the factual
%gg:—; parallels between Sankey and the present case.

%ggé The Illinois Supreme Court has stated “the doctrine of res judicata provides
: ggN : that a final judgment on the merits rendered by a court of competent jurisdiction

bars any subsequent actions between the same parties or their privies on the same

- i cause of action.” Rein v. David A. Noyes & Co., 172 I11. 2d 325, 334 (1996) (emphasis
added); see also People ex rel. Burris v. Progressive Land Developers, Inc., 151 111.2d
285, 294 (1992); Kinzer v. City of Chicago, 128 111.2d 437, 446 (1989). Accordingly,
res judicata applies only to subsequent actions, meaning it is a prospective, not
retroactive, doctrine. As Pepper correctly states, res judicata extends not only to
what was decided in the original action but also to what could have been decided.
Rein 172 111. 2d at 334. Here, A&R filed its subrogation claims within three months

of when the statute of limitations would have run on Mroczko’s third-party personal
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injury claims. Mroczko filed her case almost one year later. This court dismissed
her claims as untimely, but that decision cannot be applied retroactively to A&R’s
claims. Furthermore, in Sankey, the court only barred the employee from
intervening in the claim of the employer—it allowed the employer to proceed with
its claim, which was timely filed under Section 5(b) of the Workers’ Compensation
Act, without the intervention of the employee. Sankey Bros., 167 I1l. App. 3d at 398.

Having held that the doctrine of res judicata does not apply, this court must
still determine whether A&R may pursue the full extent of Mroczko’s potential

‘ . damages, or whether it is limited to recovering its workers’ compensation lien. ‘As

In order to determine what A&R can recover from Pepper and Perez, the

a . L . , . :
g ! A&R’s subrogation claim arises from the Illinois Workers’ Compensation Act, this
op>
SNV~ . . Ly 1 . .
Ei ) E . requires turning to the guidelines for statutory interpretation.
L <nw3 2
250 . .
‘ gg ﬁ(‘é’ | 1. Illinois Workers’ Compensation Act, Section 5(b)
-
[53}

lénguage of 820 ILCS 305/5(b) must be analyzed following the guidelines for

statutory interpretation. As the Illinois Supreme Court states, “the primary rule of
statutory constructio’n 1s to give effect to the intent of the legislature. The best
evidence of legislative intent is the language used in the statute and the language
must be given its plain and ordinary meaning.” Stroger v. RTA, 201 Ill. 2d 508
(2002). Additionally, the statute should be construed in “a manner that no term is
rendered meaningless or superfluous.” Id. When considering the statute as a whole
they should be interpreted “in such a manner that avoids absurd or unjust results.”

Croissant v. Joliet Park District, 141 11l 2d 449. =
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Section 5(b) codifies the common law right of subrogation, which gives the
subrogee all the rights of the subrogor. Chicago Transit Authority, 110 Il1.App.3d at
381. The language of Section 5(b) in relevant part reads as follows:

Where the injury or death for which compensation is payable under this Act
was caused under circumstances creating a legal liability for damages on the
part of some person other than his employer to pay damages, then legal
proceedings may be taken against such other person to recover damages
notwithstanding such employer's payment of or liability to pay compensation
under this Act.
L ] . .
In the event the employee or his personal representative fails to institute a
proceeding against such third person at any time prior to 3 months before
! such action would be barred, the employer may in his own name or in the
name of the employee, or his personal representative, commence a proceeding
against such other person for the recovery of damages on account of such

LA

é* injury or death to the employee, and out of any amount recovered the

L E ~ employer shall pay over to the injured émployee or his personal

Pty . .

é_‘: ‘g;é . representatives all sums collected from such other person by judgment or
Se § o | otherwise in excess of the amount of such compensation paid or to be paid
%§ §§ ' under this Act, including amounts paid or to be paid pursuant to paragraph
EARN | (a) of Section 8 of this Act, and costs, attorney's fees and reasonable expenses
P ge as may be incurred by such employer in making such collection or in

@ enforcing such liability. 820 ILCS 305/5(b).

The language of Section 5(b) refers specifically to the ability of an employer to
commence proceedings against the potentially liable third party, and requires the
employer to pay the injured employee any amount in excess of the employers’
workers compensation lien. However, nowhere in the language of this statute did
the legislature limit what is recoverable by an employer who timely files a
subrogation action against the third party. The statute allows A&R to commence
proceedings in Mroczko’s name because Mroczko did not file within three months of
the limitations period running, which is precisely what A&R did. Section 5(b) does

not restrict the damages that A&R can pursue, as long as it complies with the
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requirement of paying Mroczko the excess recovery over its lien, and this court
should not read into the statute any terms that are not provided for in the text.
Moreover, it is also necessary to ensure that no part of the statute is rendered
meaningless or absurd by the court’s interpretation. Section 5(b) provides that “out
of any amount recovered the employer shall pay over to the injured employee or his
personal representatives all sums collected from such other éerson by judgment or
otherwise in excess of the amount of such compensation paid or to be paid.” 820
ILCS 305/5(b). If Section 5(b) were interpreted as limiting an employer to recovering

ra
only the amount of its lien, there would be no reason to state that damages in excess

o o i

e

gz ‘ of that lien would be turned over to the employee. If A&R may bring all potential
3;%% ‘ claims that Mroczko could have brought—and pursue all the available remedies
Fan8 2

%ég% that stem from those claims—A&R could potentially recover more than the amount
: ay i .

ég - , of its lien, which it then would have to turn over to Mroczko. This is exactly what

L m

the plain language of Section 5(b) provides for in the cited portion above. If A&R

could only pursue its lien, there could never be a possibility that it would recover in
excess of that amount. Thus, in order to prevent this language from being rendered
meaningless, A&R must be allowed to claim in excess of its lien.

Here, A&R timely filed as Mroczko's subrogee, and so Section 5(b) will allow
it to bring every possible claim against the potentially responéible parties that
Mroczko herself could have brought. To hold otherwise would improperly limit
A&R’s ability to pursue its statutory rights to the fullest extent provided under the

Illinois Workers’ Compensation Act. This court follows the language of the Act to
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allow A&R to seek all damages Mroczko was entitled to pursue at the time that
A&R filed its subrogation claim,

2. Burden of Proof

Finally, this court’s decision is also impacted by the differing burdens of proof
required in a negligence cause of action and a workers’ compensation claim. The
Illinois Workers’ Compensation Act allows for an employee to recover for injuries in
the workplace without any showing of fault on the part of the employer. Sharp v.
Gallagher, 95 I11. 2d 322, 326 (1983). Conversely, a personal injury negligence claim

requires proof of fault, which may be limited by the plaintiffs comparative

a .
e : negligence.
R
f E:: 8z ! These critical distinctions further demonstrate that A&R may properly
ZHSg
( - ' - . . - . »
| Z3 o @ | pursue damages in excess of its lien in order to preserve its right to recover the
%gas<;
EQRaA . . .
g% i amount paid to Mroczko under her workers’ compensation claim. Mroczko may
e
el

recover for the full extent of her injuries, without having to prove fault and without
- regard for her own potential contributory negligence. However, in its action against
Defendants, A&R will have to meet its burden of proving their negligence in order
to recover damages, and those damages may be limited if Mroczko is found to be
comparatively at fault. Accordingly, the only way A&R may possibly be able to
recover the full extent of its workers’ compensation payments to Mroczko is if it is
abie to pursue all claims and related damages against Pepper and Perez that
Mroczko could have sought. This further demonstrates why A&R must be entitled

to seek recovery to the same extent as Mroczko could have. Any alternative

10
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approach would create the sort of “absurd result” that the rules of statutory
interpretation seek to eliminate.

Lastly, this court addresses A&R’s argument that it is required to pursue all
of Mroczko’s potential claims, and not merely seek recovery for its lien. A&R relies
on Beiermann v. Edwards, in which the court held that where the employer took
control of a suit that was timely filed by the injured employee against third parties,
1t was required to pursue all claims and related recovery that the employee could

have brought himself. 193 I1l.App.3d 968, 979 (1990). Here, A&R is not taking '

3

[T

© control of a case that Mroczko had filed first, within the limitations period. It

seek full recovery for all of Mroczko’s potential claims against Defendants.

gs - commenced the suit itself, and Mroczko only later attempted to intervene after

PP .

: g;%% allowing her claims to expire. Therefore, whether or not A&R must bring all claims,
| nE .

%ég% as in Betermann, is not relevant to this case and need not be decided. However,

;S = Beiermann further suggests that this court is correct in holding that A&R is able to
. m !

11
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COURT’S RULING
Therefore, based on the pleadings, briefs, and case law cited above,
Defendant’s motion that the First Amended Complaint should be stricken is
DENIED. Defendant’s motion to strike language in {{ 5 and 17, as well as the ad
damnum clause at the end of Count I, of A&R’s First Amended Complaint is

DENIED.

ENTERED:

2017-L-000697

ELECTRONICALLY FILED |
9/29/2017 5:14 PM
PAGE 12 0f 12
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ELECTRONICALLY FILED
9/29/2017 5:14 PM
2017-L-000697
CALENDAR: R
~ PAGE 1 of 3
CIRCUIT COURT OF
Firm #48852 i COOK COUNTY, ILLINOIS

IN THE CIRCUIT COURT OF COOK COUNTY, [LLI@@&%%E%}%O&OWN

COUNTY DEPARTMENT, LAW DIVISICN -

A&R JANITORIAL, as subrogee of
TERESA MROCZKO,

Plaintiff,

vs. Case No.: 14 L 8396
PEPPER CONSTRUCTION CO.,
PEPPER CONSTRUCTION GROUP, LLC
PEREZ & ASSOCIATES, INC.

PEREZ CARPET, CBRE, INC.

BLUE CROSS AND BLUE SHIELD

ASSOCATION, Plaintiff Demands Trial By Jury

Defendants.

TERESA MROCZKO’S MOTION TO DISQUALIFY
DOUGLAS B. KEANE AND RUSIN & MACIOROWSKI, LTD..

TERESA MROCZKO (“MROCZKO”) through her attorneys, SCHIFF GORMAN LLC,
moves to disqualify Douglas B. Keane and Rusin & Maciorowski, Ltd from representing the
interests of Teresa Mroczko. In support thereof, Mroczko states as follows:

1. This lawsuit arises from injuries sustained by Mroczko on or about August 17,
2012 while acting within the course and scope of employment with A & R JANITORIAL.

2. As aresult of that August 17, 2012 injury, Mroczko filed an Application for
Adjustment of Claim seeking monies, medical expenses and lost income pursuant to the
provisions of the Illinois Workers Compensation Act.

3. MROCZKO’s workers compensation claim is now pending before the Industrial

Commission under cause 12 WC 34686.
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4. Rusin & Maciorowski, Ltd. represents A&R Janitorial in that proceeding and has
been contesting Mroczko’s injuries as in part being unrelated to the occurrence. They also
contest her ability to return to work.

5. In the present matter, Rusin & Maciorowski, Ltd and Keane have pursued
recovery against Pepper Construction Co. and Perez & Associates for reimbursement of monies
paid and to be paid by A&R Janitorial pursuant to §5(b) of the Workers Compensation Act 820
ILCS 305/(b).

6. Rusin & Maciorowski, Ltd. and Keane have now sought to amend their

;=== Complaint seeking to pursue Pepper Construction Co. and Perez & Associates for recovery of

Mroczko’s non-covered Workers Compensation Josses that are not allowed under the Workers

SE . Compensation Act including pain and suffering and loss of enjoyment of life.

g E %“E 7. On July 26, 2017, this court ruled that A&R Janitorial could pursue the non-

%) §§§ economic damages of Teresa Mroczko that would be in addition to those rights under §5(b) of
ga ‘ 1 the Workers Compensation Act.

| @ :

8., The Illinois Rules of Professional Conduct, Rule 1.7 provides that a “lawyer shall
not represent a client if the representation involves a concunént conflict of interest. A

concurrent conflict of interest exists if: (1) the representation of one client will be directly
adverse to another client; or (2) there is a significant risk that the representation of one or more
clients will be materially limited by the lawyer’s responsibilities to another client ..ora thi;d
person.”

9. Rusin & Maciorowski, Ltd. are defending the Workers’ Compensation Act claim
brought by Teresa Mroczko and have sought to limit her recovery in that proceeding while

engaged in seeking to represent her for recovery of monies for those same injuries. This places
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the law firm and their lawyers adverse to Mroczko and there is a significant risk that the
representation of her will be materially limited as they seek to limit her recovery against A&R
Janitorial Services and its insurers.

WHEREFORE, TERESA MROCZKO prays that Rusin & Maciorowski, Ltd and their
attorneys including Keane be removed due to this conflict of interest and for other relief that the

court deems just.

Respectfully submitted,
pm—— SCHIFF GORMAN LLC

s/Elliot R. Schiff
Elliot R. Schiff

2017-L-000697

ELECTRONICALLY FILED
6/29/2017 5:14 PM
PAGE 3 of 3

Elliot R. Schiff eschiff(@schiff-law.com Telephone: 312-345-7202
Ryan T. McNulty rmenulty@schiff-law.com Telephone: 312-345-722
Schiff Gorman, L1L.C S :
One East Wacker Drive Lo

Suite 1100

Chicago, I1. 60601

Telephone: 312-345-7200
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ELECTRONICALLY FILED

9/29/2017 5:14 PM
2017-L-000697

[01S
PWN

Chicago, I1linois

: CALENDAR R
2 s5: s e
3 COUNTY OF C G O K ) 2 keane for Plainti™f, MRCOOK COUNTY, ILLIN
4 3 MR. MOOTHART:: Michae] MoothadWrdD ¥
5 IN THE CIRCUIT COURT OF COOK COUNTY, TLLINOTS | , . CLERK DOROTHY BR(
6 COUNTY DEPARTMENT - LAW DIVISION pepper. T e e G
7 5 MR. SCHIFF: Elliot Schiff for Teresa Mroczko.
8. A&R IANITORIAL, as ) . :
statutory subrogee of ) 6 MR. GREENWOOD: Kevin Greenwood for perez.
9  TERESA MROCZKO, ) No. 14 L 8396 7 MR. KEANE: A couple motions up here today,
Plaintiff, ) consolidated with d
10 vs. ) 15 L 5957 8  Judge.
PEPPER CONSTRUCTION D] 9 THE COURT: I saw the one motion to stay. I
11 COMPANY, et al, ) 0 d i
pefendants. ) 1 read it.
12 b] u MR. SCGHIFF: And I have a motion to
TERESA MROCZKO, ) . .
13 Plaintiff, ) 12 disqualify.
vs, b) 13 THE COURT: Disqualify who?
14  PEPPER CONSTRUCTION CO., )
14 MR. SCHIFF: The attorney for --
PEREZ & ASSOCIATES, INC., )
1S  INTERFACE AMERICAS, INC., b) 15 MR. KEANE: Plaintiff's counsel.
d/b/a INTERFACE FLOOR and ) .
i6 BLUE CROSS AND BLUE SHIELD b] 16 MR. SGHIFF: Yes.
ASSOCIATION, ) 17 THE COURT: okay.
17 Defendants. ) . '
18 REPORT OF PROCEEDINGS at the trial of the 18 MR. SCHIFF: I don't know what order you want
above-entitled cause before the Honorable witLIaM |19 to take this in.
19 E. GOMOLINSKI, lJudge of said Court, on the 4th day . . . .
of August, 2017, at the hour of 10:15 a.m. 20 THE COURT: We'l'l, if1 stay 1t, does it
20 21 matter?
;; 22 MR, SCHIFF: If you stay it, does it matter.
23 23 THE COURT: Does your motion matter or does it
REPORTED BY: MARIA MICELI, CSR ~
24  LICENSE NOI  084-003859 24 become moot?
1 3
1  APPEARANCES: 1 MR. SCHIFF: well, it never becomes moot, but
2 RUSIN, MACIOROWSKI, FRIEDMAN, LTD., by . . . .
MR. DOUGLAS B. KEANE 2 by staying it, it doesn’'t —-
3 10 south Riverside Plaza - Suite 1530 . H
chicago, I11inois, 60606 3 THE COURT:  Prolongs it.
4 (312) 454-5110 4 MR. SCHIFF: That's correct.
dkeane@rusinlaw.com .
5 on behalf of Plaintiff a&R 5 THE COURT: S0 let's do this. Let me get
. Janitorial; 6 these people out of here real quick so I can get
7 SCHIFF GORMAN, LLC, by 7 these lTawyers out and maybe they can make some
MR, ELLIOT SCHIFF [ .
8 one East wacker Drive - Suite 2850 8 money and I'11 hear both motions.
chicago, I1lineis, 60601 g9 MR. KEANE: Thank you.
5 (312) 345-7200
eschiff@schiff-1aw.com 10 (whereupon, a short break was
10 3,:-0::::]-1; of Plaintiff Teresa 1 taken.)
11 12 THE COURT: For the record again.
12 CASSIDAY SCHADE, LLP, by . .
MR. MICHAEL MOOTHART 13 MR. GREENWOOD: Kevin Greemwod for Perez.
13 ig.North S:fk §tre§§6565u"te 1000 14 MR. KEANE: Dough Keane for Plaintiff A&R.
1 cago, 1nols, .
14 (312) 641-3100 15 MR. MOOTHART: Michael Moothart for Pepper
mmoothart@cassiday.com .
15 on behalf of Pepper Construction; 16  Construction (:ompany .
16 17 MR. SCGHIFF: Elliot Schiff for Teresa
LAW OFFICES OF DAVID A, I220 &
17 ASSOCIATES, by 18 Mroczko.
MR. KEVIN GREENWOOD : igh j
18 33 North Dearborn Street - Suite 1605 19 THE COURT: An.r"lg.t, T have two mOt?o'?S .
chicago, Illinois, 60602 20 before me. One motion is for the disqualification
19 312) 822-3329 .
¢ Jbeha]f of perez & Associates. 21  of counsel, which would be ASR's counsel, correct,
;g : 22 to represent Ms. Mroczko?
22 23 MR. SCHIFF: Her interests and those matters
;3 24 not covered hy workmen's compensation claim.
2 4
McCorkle Litigation Services, Inc. 1..4

(312) 263-0052
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Chicago, Il1linois

1 THE COURT: And I have a second motion by 1 file their claim. A&R timely filed their claim
2 pepper Construction Company that asks for a stay 2 within that period of time.
3 of these proceedings pending appeal of 3 Ms. Mroczko subsequently came in after I
4 Ms. Mroczko's rights. 4 denied her proceeding under the statute of
5 MR. MOOTHART: Correct. 5 Timitations and she asked to intervene in the
6 THE COURT: So if we don't delay, if we 6 current Titigation. She thought that she could
7 grant the stay all it does is delay the motion 7 come in here and my ruling back then was that
8 as to whether or not ASR can be proper parties 8 she would be able to do something indirectly that
9 and represent Ms. Mroczko's interest in their 9 she wasn't able to do directly by representing
10 5(b) claim, correct, that they filed in the 10 her own rights in this case when her rights were
11 Circuit Court, that they filed timely pursuant 11 effectively barred.
12 to S5(b)? 12 she has no rights as she stands before this
13 MR. SCHIFF: That's correct, but there's 13 court today according to this Court's ruling.
14 one part to that that needs to be considered. 14 and so the only issue is whether or not AR can
15 THE COURT: Go ahead. 15 properly present claims for damages on behalf
16 MR. SCHIFF: Previously you had ruled and 16 of Ms. Mroczko and under the 5(b) statute then
17 what's up on appeal c(xrrenﬂ'y - 17 provide to her any amount that they would recover
)18 THE COURT: Is Ms. Mroczko doesn't have 18  in excess of what they paid under the workmen's
19 the right to intervene in the current 19 compensation benefits or, effectively, their lien,
20 proceedings. 20 in quotes.
A 21 MR. SCHIFF: To proceed with what her rights 21 AR has the right to present all of that
c 22 would be personally. Yet this Court, in my view, |22 evidence and I said that in my prior ruling and
ES{\ 23 respectfully, gave an inconsistent decision by 23 that's because if AR doesn't -~ isn't able to
e S S 24 saying that the workmen's compensation attormey 24 do all those things, it's probably never going
| 2ne '’ 5 7
253
§ §§E§££ Sg 1 who's defending against her, her firm, has the 1 to recover their lien because of the different
! €§8 i right to promote, produce and pursue that matter. 2 burdens of proof, the different ways that you
= 3  so while I've got -~ 3 analyze a workers’ compensation claim with no
e 4 THE COURT: There's no question in my mind. 4 fault as opposed to whether or not you have
i § None. I know the ruling I gave and there's 5 comparative negligence in a negligence claim.
6 absolutely, positively no question in my mind that | 6 It seems to me that it would be language
7 the legislature promulgated under 5(b) that they 7 that would be unnecessary that was promulgated
8 give the employer the right to timely file if 8 by the legislature under 5(b) which specifically
9 Ms. Mroczko didn't timely file. 9 says certain things and it would render that
10 Ms. Mroczko did not timely file under the 10 language ineffective and would really come up
11 two year -- I'm doing this off of memory. I 11  with an absurd result, in my opinion.
12 don't have any briefs or anything in front of 12 I issued that proceeding. T issued that
13 me. Did not timely file within the two-year 13 ruling. And now I'm met with this motion that
14 statute of Timitations that a personal injury 14 she can't -- they cannot protect Ms. Mroczko's
15 case is required to be filed under the Code of 1S rights.
16 Civil procedure. She effectively had her 16 MR. SCHIFF: well, in my view they have a
17 rights terminated and barred by the statute 17 conflict under Rule 1.7. It's a concurrent
18 of Timitations at that time, 18 conflict it seems pretty clear to me. But here's
19 Under the workers' Compensation Act 19 my concern above all else.
20 paragraph 5(b) it specifically says that the 20 There's a motion to stay pending the decision
21 employer may timely file if the employee doesn't 21  in the appellate court that would somehow
22 timely file that third-party claim within that 22 presumably impact their right to -~ their right,
23 period of time and they have within the last 23  meaning AR's right, to seek damages for
24 three months of the statute in which to timely 24 Ms., Mroczko above what she would have —- what ASR
6 8
McCorkle Litigation Services, Inc. 5..8
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1 s entitled to get reimbursement on this workmen's | 1 T barred Ms. Mroczko's claim under the statute
2 compensation benefit. 2 of limitations, agreed?
3 THE COURT: Yeah, there's no guestion that 3 MR. SCHIFF: Agreed.
4 inmy ruling AR is limited to recover for 4 THE COURT: I gave 304(2) language with
S themselves only the amount of money that they S respect to her individual right to pursue it which
6 paid pursuant to their lien under the workers' 6 has now been barred by the statute of limitations
7 Compensation Act. If there would be any excess 7 and there's been no appeal of that.
8 recovery then, in fact, that amount must be 8 MR. SCHIFF: That is correct.
9 turned over to Ms. Mroczko pursuant to 5(b) in 9 THE COURT: So how is it that Ms. Mroczko has
10  its clear and plain meaning of the language of 10 any right whatsoever when she has previously been
11 that statute. 11 barred? And wouldn't the doctrine of res judicata
12 MR. SCHIFF: So what your ruling says is 12 then apply as was previously asked for by Pepper
13 that ASR's attorneys can present evidence before 13  Construction Company as to a subsequent cause?
14 the jury allowing her recovery for, we'll call 14 How does she get the right to participate in a
15  them non-economic damages; loss of enjoyment 15 Titigation that she has been previously barred
16 of life, pain and suffering. Things that are 16 from?
17 ot part of the workmen's compensation 17 MR. SCHIFF: Now, that's a great question and
118 recovery. 18 et me respond with the following question: If
: 19 THE COURT: It's not my ruling, it's what 5(b) |19 she can't pursue it, how can she recover, that is
20 says. 20 how can A&R seek money damages, for those same
A 21 MR. SCHIFF: I'm not -- 21  injuries if it's been barred? But that's your
= 22 THE COURT: It's what the statute says. 22 ruling.
ES(\ 23 MR. SCHIFF: I'm not trying to quarrel with 23 THE COURT: No, it's not my ruling. The
E;g?: 24 you. 24 statute clearly says it. And there are other
g: § i 9 11
§§ .‘ég 1 THE COURT: I understand. 1 cases that apply. And there is a Second District
{-Gg o~ 2 MR. SCHIFF: I'm just trying to say that's 2 case that even says that they can pursue it and
‘ g 3 what the ruling allows. And your ruling 3 they must pursue it.
; 4 previously was when Ms. Mroczke's own attorney, 4 Now I didn't rule whether they must or they
: S us, came in to say let us pursue that you said no, | 5 must not pursue it because that wasn't part of
6 the time is barred. It's up on appeal. 6 what I needed to rule upon.
7 My perception of this is that those two 7 However, it is clear from the case law that's
8 rulings cannot -- do not mesh and do not work 8 been presented that they have the right to pursue
9 together, that they are inconsistent. 9 it and recover whatever they can. And that may
10 My position is is that what happens if we put |10 be the -- my ruling has always been that that
11 a stay and the appellate court rules, affirms your |11 may be the only way that they can fully recover
12 decision and says you're correct. 12 their Tien because of the different burdens of
13 THE COURT: I'm pretty sure they will on this {13 proof.
14 one, I feel confident, 14 I don't make the Taws. I don't try and create
15 MR. SCHIFF: I'm not disagreeing with you 15 the laws. A1l I try and do is enforce the laws
16 here, okay. I'm just pointing that out. 16 within the plain Tanguage and the meaning of the
17 Now if that's the case, how does that really |17 statutes and the case Taw that has previously
18 impact? Does that change the right of AR to 18 interpreted it.
19 pursue the remedies for her non-economic damages? |19 Now if that's an inconsistent finding,
20 Dpoes that impact upon that? My suggestion here is |20 nobody's ever brought that to my attention other
21 that -- ' 21  than today and those rules are gone. I mean, my
22 THE COURT: Let's stop right here. Hold your {22 rulings are over on those issues.
23 thought because I get confused very easily so I 23 That one ruling as to whether or not she could
24 need to interrupt when I need to say something. 24 intervene is up on appeal, but I don't think that
10 12
@ McCorkle Litigation Services, Inc. 9..12
chicago, I11linois (312) 263-0052
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1 staying it matters at this stage of the game. 1 On the other hand, under S(b) it always gave
2 MR. SCHIFF: well, okay. I happen to 2 if ms. Mroczko never filed, if she never did
3 disagree. I do think the rulings are inconsistent | 3 anything 5(b) still gave them the right to pursue
4 and I don't -- 4 it on her behalf. And I understand your ruling --
5 THE COURT: I understand, but that's why you 5 or your logic to the Court.
6 get paid the big bucks. 6 But what I would suggest to you that it's
7 MR. SCHIFF: And that's why my suggestion here | 7 truly not inconsistent in that -- I Tost my
8 is that rather than stay this until that appellate | 8 train of thought. See what I mean when you get
9 court decision affimms you, which may very well 9 old?
10  happen. 10 MR. SCHIFF: I'm older than you so it's not
11 THE COURT: Thank you. 11 fair.
12 MR. SCHIFF: You understand this is not a 12 THE COURT: oh, you think you are.
13  personal disagreement. 13 MR. KEANE: Your Honor, if I may.
14 THE COURT: OF course it isn't. 14 THE COURT: Hold on. But I denied her under
15 MR. SCHIFF: And then what you do s you 15 the statute of limitations from controlling her
16 certify this guestian of whether or not they can 16 own destiny and recovering based upon her
17 continue to pursue her money damages for those 17 controlling her litigation because if she timely
|18 elements that are not covered by the workmen's 18 files then the only thing that happens is AZR
. 19  compensation act. Because that will not allow 19 reverts to a lien. They don't get the right to
20 what I think is an inconsistency in whatever the 20 control her Titigation.
A 21 appellate court rules and what this Court has 21 And it is an anomaly in the law and your
:. L:J-l 22 ruled. So that we take them up -- because that 22 position is that since I've terminated her rights
LS 23  matter is now pending and the briefing is in 23 she should not be able to recover anything on
; 5559 24  September. It's a fairly -- it's got the exact 24 5(b).
[ ] g 13 15
SN
: %8§3 1 same factual circumstances basically. 1 MR. SCHIFF: No, that's not my position.
{ §§gm 2 It's saying, hasically, Ms. Mroczka, you 2 THE COURT: wWell, that's what the
E | 3 cannot recover for your personal injuries, your 3 inconsistency is because I've terminated her
c M 4 pain and suffering, your Toss of enjoyment. 4 rights, she should technically not be entitled to
" S Mr. A%, you may pursue her recovery for her 5 anything because she didn't timely file.
6 personal injuries, okay, you may do so. And if 6 But there is a coexistent statute under
7 you do collect any money above your workmen's 7 workers' comp S(b) that says they can recover
8 compensation, you must turn that over to her. So 8 for her and pay her the excess.
9. you're giving her the right to collect one way, 9 They timely filed. 1t's as if Ms. Mroczke's
10  but not the other way. 10 subsequent filing is just a nullity. It means
1 and so all I'm suggesting is that —- 11 nothing.
12 THE COURT: I'm not giving her the right to 12 MR. SCHIFF: which may turn out to be the
13 recover one way as opposed to the other way, I 13 case, but if you do that then AR can't act as
14  understand the inconsistency and I will tell you 14 the attorney to pursue that remedy, or their
15 on the record, I agree with you. Because I 15 attorneys can't pursue that remedy. And my
16 previously barred her and said she has no recovery |16 way of solving the problem -- and I should let
17  and no right to do so. {17 you know so that there's some transparency here.
18 The problem is, is there is a blatant 18 I came in and had filed a Tegal malpractice
19 inconsistency in it in what each of those statutes |19 case. That's how I first got invalved in all
20 really claim. And the way that I looked at it and |20 of this, okay, which is still pending, okay.
21 the way that I decided the case was that if 21 THE COURT: Sure,
22 Ms. Mroczko timely filed within the statute of 2 MR. SCHIFF: And it's going to be affected by
23 Timitations that, in fact, she controls her own 23 your decisions. I am not trying to prevent her
24 destiny. ' 24 recovering for those personal injuries, I have a
14 16
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1 responsibility to her. So if she can recover for 1 because he does not represent Ms. Mroczko. He can
2 her personal injuries -- 2 only present evidence of damages that would
3 THE COURT: You just don't want them to do it. | 3 satisfy his Tlien and if there was any excess it
4 MR. SCHIFF: well, I just don’t think they 4  would go over to Ms. Mroczko.
5 «can do it because they can't be on one side saying | 5 MR. SCHIFF: But his pleading speaks
6 her workmen's compensation claim is excessive 6 otherwise. His pleading which Pepper sought to
7 and it doesn't deserve this kind of money and 7 strike which this Court denied sought elements
8 the physicians that we have that are defending 8 that did not have any interest to A&R but only as
9 this are trying to limit her recovery is 9 to Ms. Mroczko.
10 inconsistent with whatever claim they're trying 10 So therefore, all I'm suggesting, and it's a
11  to make for her in saying this case against 11 fascinating Taw school class -~
12 Pepper -- 12 THE COURT: It is.
13 THE COURT: Listen, when I first had to rule 13 MR. SCHIFF: -~ is that you certify this
14 on this issue I didn't deny that I thought that 14 question of whether or not they can pursue those
15 there was some very interesting code of conduct 15 elements of damages that are not recovered under
16 issues as to whether or not they could adequately |16 workmen's compensation. So this inherent conflict
17 represent a client who they don't even care 17  of the statutes --
18 about. They don't care about Ms. Mroczko. They 18 THE COURT: I don't think there's an inherent
19 care about their lien. I wondered whether or 19 conflict. I still think that they don't represent
20 not Ms. Mroczko could ever have a case for 20 Ms. Mroczko. I don't think they ever have
21 malpractice against them because they're 21  represented Ms. Mroczko. I think that they solely
22 representing her interests and yet they have no 22 represent AR. But they have the right to present
123 real representation of her. They are adverse to 23  damages that may have been incurred by Ms. Mroczko
24  her on the A&R side. 24 which is a distinct and separate difference.
17 19
1 However, it all resolves around the fact that 1 MR. SCHIFF: Okay. I just disagree, but there
2 Ms. Mroczko's rights have heen terminated for her 2  we are.
3 failure to adequately file within the statute of 3 THE COURT: I understand.
4  Tlimitations. 4 MR. KEANE: So your Honor, we would ask that
S so there is no personal cause of action for 5 their motion to disqualify be denied. Although we
6 Ms. Mroczko. under the statute, under 5(b), they | 6 are in agreement with the 308(a) language, I think
1 7 just have the right to get damages that would 7 this is a case where we could take a 308(a)
8 potentially be in and above what their lien is. 8 certification on the question of res judicata and
9 So I think that, to me in my little brain, 9  then join the current --
10 absolves and resolves the conflict because there 10 THE COURT: On the question of res judicata?
11  is no legal right for Ms. Mroczko. It has been n MR. KEANE: Wwell, the question of res judicata
12 terminated. 12 is the issue that Pepper --
13 They have the right to present it to the 13 THE COURT: I'm inclined -- I am denying the
14  effect of their lien, but if there is a recovery 14 motion to disqualify because in no way, shape or
15  in excess she's entitled to it. I don't expect 15 form do they represent Ms. Mroczka. They
16 that to be much. 16 represent this entity that really no longer exists
17 MR. SCHIFF: well -- 17 other than they have some damages. And they have
18 MR. KEANE: Your Honor, I want to make it 18 the right to present those damages in their case
19 clear since this is a motion directed to me. I 19 in chief. That's number one.
20 don't represent Teresa Mroczko. Their motion says | 20 MR. SCHIFF: Now we go to whether you'll
21 that I do. That's not correct. I've never 21 certify the question for 308.
22 represented her. I don't represent her. I 22 THE COURT: I am disinclined to do so, I
23 represent ASR. 23 really am.
24 THE COURT: That's another really good point 24 I have never been afraid to certify a 308(a)
18 20
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1 dissue. Ever. To my chagrin the appellate court 1 that today.
2 doesn't Tike it very much. I'm inclined just to 2 THE COURT: Okay, put it in the order.
3 deny the stay, let it go forward, try the case and | 3 MR. KEANE: Perez also needs to file their
4 let the chips fall where they may. 4 answers and affirmative defenses.
5 No one has ever brought an argument in this 5 THE COURT: Put it in the order. Wwhen are you
6 case about the statute and its applicability. And | 6 going to do it by? when is your trial date?
7 this Court is not sua Sponte going to do something | 7 MR. KEANE: 9/22.
8 on its own. It addresses the motions that you 8 THE COURT: If you're done with your last
9 bring to me. I had motions to dismiss based upon 9  (F)(3) expert, what's left?
10 certain issues, including res judicata, including |10 MR. KEANE: Just evidence deps.
11 statute of limitations, and including whether or n THE COURT: Okay. Now what do you want me to
12 not there's been a proper intervention. 12 do today because I'm ready to certify you. You
13 And as to whether or not I should strike 13 can take your evidence deps when you want to any
14 certain portions of a complaint, none of those 14 time prior to trial.
15 issues are in conflict with what you may bring up |15 MR. KEANE: T don’t think there’s any further
16 today or as to whether or not that statute 16 discovery.
17 impermissibly allows him to present claims to a 17 THE COURT: Sorry. I'm not into wasting the
e .118  barred party under the statute of Timitations. 18 efforts of or the judicial economies of this
_ 19 I don't think it's actually ripe for 19 situation. I understand what they are. I
20 certification. You would Tike me to because it's |20 understand what my ruling means and I'm not trying
21 solves a Jot of the legal issues. I'm denying 21 to create more havoc. All I've tried to do is
Q . . , .
' g 22 both motions. Go forward with your trial. 22 rule upon the motions that you have presented to
; ES(\ 23 MR. SCHIFF: All right. Not to be 23  me for ruling. And I have done so. And the other
: 5 5;@ 2 |24  disrespectful, so we don't have an official motion |24 issues that you now create are on your own.
L 3E8% 21 23
ge3
§§E% 1 to certify, so I have -- this is what our 1 They're not -- they're ancillary to this case.
Sg“’ 2 intention is to do this, okay, but I want to so 2 Maybe I'11 be admonished for that. Maybe I
S 3 advise you that the reason why we're doing it is 3 won't be. It's my ruling. I've exercised my
P 4 because you haven't really been presented with a 4  discretion.
: 5 proper petition to certify. 5 MR. SCHIFF: Thank you, Judge.
-6 THE CORT: Certification petitions are solely | 6 MR. GREENWOOD: Thank you.
7 in the discretion of the trial court. 7 MR. MOOTHART: Thank you, Judge.
8 MR. SCHIFF: Agreed. 8 (which were all the proceedings
9 THE COURT: And I'11 exercise my discretion 9 had in the above-entitled
10 one way or the other when you present it. 10 cause.)
n MR. GREENWOOD: Judge, just one thing. 1
12 THE COURT: Go ahead. 12
13 MR. GREENWOOD: On behalf of Perez, we joined |13
14 Pepper's motion to strike, which was denied. 14
15 But I need an order that says that it applies |15
16 to us also. 16
17 THE COURT: well, if you joined, then of 17
18 course it applies to you, So put whatever you want |18
19 in the order. 19
20 MR. GREENWOOD: Okay, thanks., 20
21 MR. MOOTHART: As far as case status, we did 21
22 the last (F(3) yesterday. Last week was the 22
23 denial of the motion to strike. I still need to |23
24 do an answer and affirmative defense, I can file |24
22 24
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E-FILED
Transaction ID: 1-17-0385

File Date: 11/15/2017 4:42 PM
Thomas D. Palella

038657AP/06014/JAT Clerk of the Appeilate Court
APPELLATE COURT 1ST DISTRICT

No. 1-17-0385

IN THE APPELLATE COURT OF ILLINOIS

FIRST DISTRICT
A&R JANITORIAL, as subrogee of TERESA ON APPEAL FROM THE CIRCUIT
MROCZKO, COURT OF COOK COUNTY
Plaintiff-Appellant, THERE HEARD AS CASE NO.
14 L 8396
Vs,

HONORABLE WILLIAM E.

PEPPER CONSTRUCTION CO., PEPPER GOMOLINSKI. JUDGE PRESIDING

CONSTRUCTION GROUP, LLC, PEREZ
CARPET, PEREZ & ASSOCIATES, INC.,,
CBRE, INC., AND BLUE CROSS AND
BLUE SHIELD ASSOCIATION,

Defendant-Appellees.

MOTION TO STRIKE ATTACHMENTS TO MROCZKO’S REPLY BRIEF, OR, IN
THE ALTERNATIVE, SUBMIT ADDITIONAL ATTACHMENTS FOR THE COURT’S
CONSIDERATION

NOW COMES the Defendant-Appellee, PEPPER CONSTRUCTION COMPANY,
(“Pepper”), by its attorneys, CASSIDAY SCHADE LLP, and in support of its motion to strike
the attachments to Teresa Mroczko’s (“Mroczko’s”) reply brief, or, in the alternative, to submit
additional documents for the Court’s consideration, states as follows;

1. In May of 2016, Pepper moved to dismiss Mroczko’s personal injury action in
case No.15 L 5957 as untimely. (Vol. III, 653-662) Before Pepper filed its motion, it
participated in several depositions, including: Teresa Mroczko’s deposition on April 20, 2015
(Vol. IV, C 787-812), a second session of Teresa Mroczko’s deposition on January 22, 2016
(Vol. 111, C 717-749), Michael Munro’s deposition on January 22, 2016 (Vol. IV, C 832-864),
and Gerald Kearns’ deposition on March 3, 2016 (Vol. IV, C 754-786) On September 12, 2016,

the circuit court dismissed Mroczko’s personal injury action in case No. 15 L 5957 as untimely

pursuant to Pepper’s § 2-619 motion. (Vol. VIII, C 1990) No appeal was taken from that final
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order.

2. Subsequently, on November 10, 2016, Mroczko petitioned to intervene into A&R
Janitorial’s subrogation action, Court No. 14 L 8396. (Vol. VI, C 1373-1375)

3. On December 20, 2016, the circuit court denied Mroczko’s petition to intervene
on the basis of res judicata, finding that the dismissal of Mroczko’s personal injury action in 15
L 5957 was an adjudication on the merits that barred Mroczko’s subsequent efforts to intervene
in the subrogation lawsuit to litigate the same issue. (Vol. IX, C 2034)

4. The singular issue on appeal is whether the circuit court acted within its discretion
when it denied Mroczko’s petition to intervene on December 20, 2016. That decision concerns
the application of res judicata law to undisputed facts on December 20, 2016. No orders prior
to, or subsequent to, the December 20, 2016 order are at issue in this appeal.

5. In her opening brief, Mroczko took the position that the order dismissing her
personal injury action did not constitute an adjudication on the merits for the purposes of res
Judicata, even though Supreme Court Rule 273 and established precedent of the Illinois Supreme
Court leave no room for dispute on that legal point. Mroczko abandoned that argument in her
reply brief. Instead, Mroczko now attempts to misdirect this Court, asking this Court to review
unnecessary, additional documents, by attaching documents to her reply brief about events
subsequent to the circuit court’s ruling. This Court’s analysis should concern the issue as to
whether the circuit court acted within its discretion on December 20, 2016 in applying the law of
res judicata to the undisputed facts. Mroczko’s desperate request to have this Court consider
irrelevant events which occurred subsequent to the ruling at issue, and which are not contained
within the record on appeal, is improper,

6. First, Supreme Court Rule 341(h)(6)prohibits a party from including facts in an

appellate brief’ without appropriate citation to the record on appeal. This limitation prevents
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litigants from attempting to do precisely what Mroczko attempts here — asking this Court to
reverse the circuit court for reasons that the circuit court was not asked to consider. It is
manifestly unfair for Mroczko to urge this Court to reverse the circuit court’s decision based on
facts or arguments that the circuit court did not, and could not, consider at the time it issued its
ruling. It is well settled that issues not raised in the trial court are deemed waived and may not
be raised for the first time on appeal. Haudrich v. Howmedica, Inc., 169 1ll. 2d 525,536 (1996).
The reasoning behind this iron-clad rule is self-evident: no trial judge should be reversed on a
basis that the trial judge was not asked to consider.

7. Second, Mroczko asks this Court to take “judicial notice” of the attachments to
her Reply brief. But judicial notice must be taken of facts, not legal arguments, People v. Davis,
65 111, 2d 157, 162 (1976). Moreover, judicial notice is taken of prior facts which may have been
relevant at the time the circuit court ruled, not facts which are developed subsequent to the
ruling. Jd at 164, 165. Mroczko has provided this Court with no legal authority requiring this
Court to take judicial notice of either legal arguments, or of facts which occurred subsequent to a
circuit court ruling, in order to disturb the circuit court’s ruling - and for good reason. The
circuit court’s decision should not be evaluated by events subsequent to its decision which the
circuit court was not asked to consider.

8. Third, none of the attachments to Mroczko’s reply brief are relevant to the single
legal issue presented on appeal. The issue as to whether res judicata precluded Mroczko’s
subsequent petition to intervene in the subrogation action is unaffected by whether A&R
Janitorial could seek recovery of damages in excess of its worker’s compensation lien. Instead,
the issue as to whether res judicata should have precluded Mroczko’s petition to intervene
concerns whether a final judgment on the merits was previously rendered by a court involving

the same parties for the same cause of action. DeLuna v. Treister, 185 Il1. 2d 565, 572 (1999).
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The purpose behind the doctrine is the protection of the defendant and the judiciary from
multiple lawsuits for the same claim. Rein v. Noyes & Company, 172 111. 2d 325, 343 (1996).
Pepper unquestionably defended and defeated Mroczko’s personal injury claim in case No. IS L
5957 by participating in discovery, establishing the nature of the work in which Mroczko was
involved at the time of the occurrence, and establishing that the limitations period applicable to
her personal injury action had expired. (Vol. III, C653-662) Pepper should not have to litigate
Mroczko’s claim a second time.

9. Fourth, Mroczko argues that Pepper has “taken advantage” of Mroczko’s
procedural dilemma, and that “fairness and justice” call for this Court to reverse the decision of
the circuit court on Mroczko’s petition to intervene. (Reply brief, p. 2) But the dilemma that
Mroczko now finds herself in is the direct resuit of her failure to timely file her personal injury
action, and not any unfair advantage taken by Pepper. And Mroczko has recourse for that
failure, recourse which she is currently pursuing in a legal malpractice action, filed on January
20, 2017, by her current counsel against her former counsel. (See Attachment 4 to Mroczko’s
Reply Brief, p. 16: “I came in and had filed a legal malpractice case.” See also, Legal
Malpractice Complaint, attached hereto as Exhibit A.) Mroczko’s legal malpractice action seeks
recovery of moneys Mroczko “would have otherwise obtained by virtue of a judgment against or
settlement with such third-parties, including Pepper Construction Company or others ...” (See
Ex. A, p. 6) Mroczko’s inability to intervene in the subrogation action did not result from the
inequitable application of the doctrine of res judicata - it resulted from her original counsel’s
failure to timely file a personal injury claim and failure to timely petition to intervene in the
subrogation action. In her legal malpractice action, Mroczko is pursuing the appropriate

recourse for her prior counsel’s failure.

10.  Moreover, if this Court takes judicial notice of facts or circumstances which
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occurred after the circuit court denied Mroczko’s petition to intervene, then the Court should also
be advised that A&R Janitorial’s subrogation lawsuit has been dismissed pursuant to settlement.
(See order of September 22, 2017, attached hereto as Exhibit B.) The subrogation action,
therefore, into which Teresa Mroczko petitioned to intervene no longer exists. There is no action
into which Mroczko may intervene.

11.  Finally, after the circuit court denied Pepper’s motion to strike A&R’s request in
its subrogation action for damages in excess of its worker’s compensation lien, Pepper settled
with A&R for $850,000.00. (See Release and Settlement Agreement, attached hereto as Exhibit
C.) Pepper substantially increased its settlement offer to A&R to an amount in excess of A&R
Janitorial’s worker’s compensation lien following the circuit court’s order allowing A&R to
recover an amount in excess of its lien, and specifically, A&R’s right to recover for “every claim
that Mroczko herself could have brought.” (Plaintiff’s Reply, Attachment 2, p.9) It would be
grossly unfair to now permit Mroczko to pursue her own claim against Pepper after Pepper has
settled with A&R Janitorial for an amount recognizing A&R’s ability to pursue Mroczko’s non-
economic damages. Pepper would then be prejudiced for Mroczko’s failure to timely pursue her
personal injury action. Pepper would be prejudiced due to no failure of its own.

12.  Pepper defended and defeated Mroczko’s personal injury claim. Mroczko’s
current “dilemma” results from her lawyer’s failure to timely file her personal injury action.
Pepper should not be prejudiced for that lawyer’s mistake. Mroczko’s legal malpractice action

~ provides her with an avenue to obtain full recourse for whatever injuries she sustained as the
result of her attorney’s failure to timely file her action without unfairly prejudicing Pepper.

13, This Court should not be distracted by events that occurred after, and are
irrelevant to, the ruling at issue. In her Reply, Mrozko attempts to confuse the chronology of

events in this case, arguing that this Court should assess Mroczko’s right to intervene after the
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circuit court subsequently allowed A&R Janitorial to recover damages in excess of its current
lien. But this appeal tasks the Court with assessing Mroczko’s right to intervene after her
personal injury action was dismissed. The record on appeal provides this Court with the
information it requires to evaluate the circuit court’s ruling at the time the ruling was made.
WHEREFORE, for the foregoing reasons, the Defendant-Appellee, PEPPER
CONSTRUCTION COMPANY respectfully requests that this Court strike the attachments to
Mroczko’s reply brief, disregard said attachments as irrelevant to the single issue presented on

appeal, or, in the alternative, consider the additional attachments to this motion to strike.

Respectfully submitted,
CASSIDAY SCHADE LLP

By: /s/Julie A, Teuscher
One of the Attorneys for PEPPER
CONSTRUCTION COMPANY

Julie A. Teuscher

CASSIDAY SCHADELLP

20 North Wacker Drive, Suite 1000
Chicago, llinois 60606

(312) 641-3100

(312) 444-1669 — Fax

8699398 JTEUSCHE,BWEEKS
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CALENDAR: R
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ol
Firm No. 48852 LAW DIVISION
IN THE CIRCUIT COURT OF COOK COUNTY }LLImK DOROTHY BROWN

COUNTY DEPARTMENT, LAW DIVISION -

TERESA MROCZKO,
Plaintiff,
vs. Court No.

BELCHER LAW OFFICES n/k/a ALEKSY BELCHER,
MATTHEW J. BELCHER, BRYANT M. GREENING

N N Nt Nt? Nt Nt et N St

Defendants

COMPLAINT AT LAW
(Legal Malpractice)

NOW COMES Plaintiff, TERESA MROCZKO [hereinafter TERESA], by and through
her attorneys, SCHIFF GORMAN LLC, and complaining against the Defendants, BELCHER
LAW OFFICES n/k/a ALEKSY BELCHER, MATTHEW J. BELCHER and BRYANT M.,
GREENING, states as follows:

I. In August of 2012 and continuing to this date, BELCHER LAW OFFICES n/k/a
ALEKSY BELCHER was a law firm duly licensed by the State of Illinois in the practice of law.
The law firm’s practice emphasized proficiency in representing persons injured in the course and
scope of employment,

2. In August of 2012 and continuing to this date, MATTHEW J. BELCHER was an
attorney duly licensed in the State of Illinois and was an employee and agent of BELCHER
LAW OFFICES n/k/a ALEKSY BELCHER. His practice has an emphasis in representing
persons injured in the course and scope of employment. At all times set forth herein,
MATTHEW J. BELCHER acted in the course and scope of his employment with BELCHER

LAW OFFICES n/k/a ALEKSY BELCHER.
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3. In August of 2012 and continuing to this date, BRYANT M. GREENING was an
attorney duly licensed in the State of Illinois and was an employee and agent of BELCHER
LAW OFFICES n/k/a ALEKSY BELCHER. One of the areas of emphasis of GREENING's
practice was in representing persons injured in the course and scope of employment. At all
times set forth herein, BRYANT M. GREENING acted in the course and scope of his
employment with BELCHER LAW OFFICES n/k/a ALEKSY BELCHER.

4. On or about August 17, 2012, TERESA was injured during the course and scope
of her employment with A & R Janitorial,

S. In late September or early October of 2012, TERESA met with MATTHEW J.
. BELCHER and/or other attorneys at BELCHER LAW OFFICES n/k/a ALEKSY BELCHER for
the purpose of seeking legal representation for the recovery of damages for the injuries sustained

' on August 17, 2012,

2017-1.-000697
PAGE 2 of 7

6. MATTHEW J. BELCHER and/or other attorneys at BELCHER LAW OFFICES

ELECTRONICALLY FILED
1/20/2017 10:01 AM

n/k/a ALEKSY BELCHER interviewed TERESA to secure information as to when, how and
where her injuries were sustained on August 17, 2012,
7. During the course of interviewing TERESA, MATTHEW J. BELCHER and/or
other attorneys at BELCHER LAW OFFICES n/k/a ALEKSY BELCHER were advised:
a. TERESA was performing general cleaning services for A & R Janitorial

on the fourth floor at the building commonly called the Blue Cross Blue
Shield building located at 300 E. Randolph Street, Chicago, Illinois.

b. Furniture was being moved to allow for replacing the carpet.

c. The movement of the furniture was not being performed by A&R
Janitorial,

d. The carpet replacement was not being performed by A&R Janitorial.

e. TERESA had suffered serious injuries.
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f. During the course of taking the garbage from underneath a table, the desk
or table fell on her.

g. TERESA had not returned to work.
8. From August 17, 2012 until August 17, 2014, neither BELCHER LAW OFFICES
n/k/a ALEKSY BELCHER, MATTHEW J. BELCHER nor BRYANT M. GREENING
undertook any of the following:
a. inspected the locus of the occurrence;

b. retained an investigator for purposes of determining how the furniture was
placed prior to it falling upon her.

c. secured or interviewed any statements from witnesses to the occurrence;

a d. secured photographs of the scene;

34} :
S :
_ﬁ . 5 ~ e. secured any contracts for persons performing work on the date of the
as8L occurrence;

2288
HE @] - : N N .

278 f investigated who placed the furniture that fell on TERESA;
:gg§§?

Q S g. secured A & R Janitorial insurer’s investigative file concerning the

= circumstances that resulted in TERESA’S injury on August 17, 2012.

9. During the period from August 17, 2012 until May 5, 2014, BELCHER LAW
OFFICES n/k/a ALEKSY BELCHER, MATTHEW J. BELCHER and/or BRYANT M.
GREENING analyzed whether TERESA had a reasonable basis to claim that any other person
other than her employer might be liable for her injuries.

10.  Due to BELCHER LAW OFFICES n/k/a ALEKSY BELCHER, MATTHEW J.
BELCHER and/or BRYANT M. GREENING's failure to undertake any investigation, they
concluded on May 5, 2014 that they were unable to identify any other person against whom a

lawsuit could be filed for TERESA’S personal injuries sustained on August 17, 2012,
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1. From May §, 2014 thru August [7, 2014, BELCHER LAW OFFICES n/k/a
ALEKSY BELCHER, MATTHEW J. BELCHER and/or BRYANT M. GREENING undertook
no further investigation to determine if there were other persons against whom a lawsuit could be
filed for personal injuries sustained by TERESA on August 17, 2012.

12. On August 11, 2014, A & R Janitorial as statutory subrogee of TERESA
MROCZKO filed a lawsuit in the Circuit Court of Cook County, Illinois seeking recovery
against third parties including Pepper Construction Co. of monies A&R Janitorial or its insurer
had paid or become obligated to pay to TERESA pursuant to the Illinois Workers’ Compensation

| 13, BELCHER LAW OFFICES n/k/a ALEKSY BELCHER, MATTHEW J.

BELCHER and/or BRYANT M. GREENING learned of A&R Janitorial’s Complaint prior to

g ~

§§ * August 17, 2014,

=8

g§ 14. Alternatively, BELCHER LAW OFFICES n/k/a ALEKSY BELCHER,
F~s :

ELECTRONICALLY FILED
1/20/2017 10:01 AM

1 MATTHEW J. BELCHER and/or BRYANT M. GREENING learned of A&R Janitorial’s
intention to file its Complaint as subrogee of TERESA MROCZKQ prior to August 17, 2014,
| 15. On June 11, 2015, BELCHER LAW OFFICES n/k/a ALEKSY BELCHER filed
the Complaint on behalf of TERESA against Pepper Construction Co. and others seeking
recovery for her injuries sustained on August 17, 2012,
16. On September 14, 2015, the lawsuit filed by BELCHER LAW OFFICES n/k/a
ALEKSY BELCHER on behalf of TERESA was consolidated for discovery purposes with the

lawsuit filed by A & R Janitorial as subrogee of TERESA.
17. On September 12, 2016, following a briefing schedule on Pepper Construction

Co.’s Motion to Dismiss based on the untimely lawsuit filed by BELCHER LAW OFFICES
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n/k/a ALEKSY BELCHER, an order of dismissal was granted and the court specifically finding
that there was no just reason to delay enforcement or appeal of that decision.

18.  On October 17, 2016, BELCHER LAW OFFICES n/k/a ALEKSY BELCHER,
MATTHEW J. BELCHER and/or BRYANT M. GREENING withdrew from further
representing TERESA in the lawsuit filed against Pepper Construction Co. and others.

19.  Defendants, in their responsibilities to provide legal representation to TERESA,
and in providing professional services to her, owed plaintiff a duty to possess and apply the
knowledge and use the skill and care ordinarily used by a reasonably well qualified attoneys

‘ practicing in the same locality under the circumstances for which they were retained.

a 20.  Defendants deviated from their duty to TERESA and failed to adhere to the
=
CEE : e '
S .. | standard of care of reasonably well qualified lawyers practicing in the same locality and were
e W |
: .-lo ©
_c<._) ~ % i | thereby negligent in one or more of the following ways:
ZaonC
Ofgx i
: Egﬁ = : a, Failed to investigate the negligence of Pepper Construction Co, and others that
§“' 1 caused TERESA to sustain injuries when furniture stacked improperly fell upon
@ | her; or
- z
% b. Failed to bring a timely lawsuit against Pepper Construction Co. for the injuries

TERESA sustained on August 12, 2012; or

c, Failed to intervene in the timely lawsuit brought by A & R Janitorial prior to the
entry of the final order dismissing Pepper Construction Co. on September 12,
2016; or

d. Failed to refer TERESA to a qualified attorney to represent her in a lawsuit
against Pepper Construction Co.;

e. Failed to consult with A & R’s insurer to identify persons or companies including
Pepper Construction Co. who might be liable for TERESA’S personal injuries,

21, Accordingly, but for the negligence of Defendants, a lawsuit would have been

filed and successfully prosecuted to judgment in favor of TERESA and against such third-
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parties, including Pepper Construction Co. who were legally responsible for the negligent
preparation, handling, loading and/or stacking of the furniture that fell upon her.

22.  Asadirect and proximate cause of one or more of the aforementioned negligent
acts and or omissions of Defendants, TERESA has sustained damages in that she has been
deprived of monies that he would have otherwise obtained by virtue of a judgment against or
settlement with such third parties, including Pepper Construction Co. or others, who were legally
responsible for the negligent preparation, handling, loading and/or stacking of the furniture that
fell upon her.

WHEREFORE, Plaintiff, TERESA MROCZKO prays for judgment against Defendants
BELCHER LAW OFFICES n/k/a ALEKSY BELCHER, MATTHEW J. BELCHER and/or
BRYANT M. GREENING, in excess of the limits of the Circuit Court of Cook County, Law

Division, as well as costs incurred in presenting this lawsuit.

ELECTRONICALLY FILED
1/20/2017 10:01 AM
2017-L-000697
PAGE 6 of 7

Respectfully submitted,
SCHIFF GORMAN LLC
By: s/Elliot R. Schiff

Elliot R. Schiff
One of the Attorneys for Plaintiff

Elliot R. Schiff

Ryan T. McNulty

SCHIFF GORMAN LLC
One East Wacker, Suite 2850
Chicago, Illinois 60601

(312) 345-7200

(312) 345-8645 (fax)
Attorney No. 48852
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AFFIDAVIT PURSUANT TO RULE 222(b)

Elliot R. Schiff states as follows:
1. T'am one of the attorneys for the plaintiff TERESA MROCZKO.
2. Tam familiar with the extent of damages suffered by TERESA MROCZKO.

3. Treasonably believe that the total money damages suffered by TERESA
MROCZKO exceed $50,000.00, exclusive of costs.

CERTIFICATION

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this instrument are true and
~ correct to the best of my knowledge, information and belief.

s/Elliot R. Schiff
Elliot R. Schiff, Esq.
One of the Attorneys for the Plaintiff

2017-L-000697

PAGE 7 of 7

CElliotR. Schiff  312:345.7202
i Ryan T. McNulty 312-345-7222
| SCHIFF, GORMAN LLC

i

! One East Wacker Drive, Suite 2850
| Chicago, Illinois 60601
S (312) 345-7200
(312) 345-8645 (fax)

Attorney No. 48852

ELECTRONICALLY FILED
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06014/38657/TPB/MPM
ORDER CCG-2

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

A&R JANITORIAL, as subrogee of TERESA
MROCZKO,

Plaintiff,

v, No. 14 L 8396

PEPPER CONSTRUCTION COMPANY and
PEREZ & ASSOCIATES, INC,,

Defendants.
DISMISSAL ORDER

This matter having come before this Court and the Court having been advised in the
premises that all matters in controversy have been resolved between the parties, and by
agreement of the parties,

IT IS HEREBY ORDERED THAT the above-captioned case is dismissed with prejudice,
without further cost to any party, all claims having been compromised and settled,

IT IS HEREBY FURTHER ORDERED THAT this Court shall retain jurisdiction of this
matter in the event that any party fails to execute any necessary document, fulfill any agreed to
conditions, adjudicate any liens, and/or pay the agreed settlement amount.

e R apid S wacl/f’f S ot

Firm ID No. 44613 120 NNERY
Name CASSIDAY SCHADE LLP ENTERED: JUDGE JAMES P. FLA
Attorney for  PEPPER CONSTRUCTION

COMPANY SEP 22 WM
Address 20 North Wacker Drive, Suite 1000 -150%8
City Chicago, IL 60606 Gircuit Court-1
Telephone  (312) 641-3100 Judge Judge's No.
E-Mail mmoothart@cassiday.com

DOROTHY A. BROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

3636779
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SETTLEMENT AGREEMENT AND RELEASE OF SPECIFIED CLAIMS

This Settlement Agreement and Release of Specified Claims (the “Agreement™) is made
and entered into by the following parties (collectively “the Parties™):

1. A&R Janitorial Service, Inc.

2. Pepper Construction Company

3. Perez and Associates, Inc.
4. Selective Insurance Company of America
RECITALS
1. The Parties assert these recitals to explain the circumstances surrounding the

execution of the Agreement, and intend them to be an integral part of the Agreement.

2. On August 17, 2012, Teresa Mroczko (“Mroczko™) was involved in a work-
related accident while working at the BlueCross/BlueShield Tower (“BCBS Tower”) located at
or near 300 East Randolph Street in Chicago, IL (“the incident”). Mroczko was working within
the scope of her employment for A&R Janitorial Service, Inc. (“A&R”) at the time of the
incident.

3. On or about October 5, 2012, Mroczko filed a workers’ compensation claim
against A&R in the Illinois Workers’ Compensation Commission, under Cause No. 2012 WC
034686, seeking benefits owed in relation to the incident (the “Mroczko WC Claim”). The
Mraczko WC Claim remains pending. The execution of this Agreement shall have no effect on
the Mroczko WC Claim beyond what is specifically provided for in this Agreement.

4, On or about August 11, 2014, A&R, as Statutory Subrogee of Mroczko, filed a
Complaint in Subrogation in the Circuit Court of Cook County, under Cause No. 14 L 8396 (the
“A&R Subrogation Claim”), The A&R Subrogation Claim was filed against Pepper Construction
Company (“Pepper”), Perez and Associates, Inc. (“Perez”) and others, and sought recovery for
the amounts A&R had paid and may pay in the future in relation to the Mroczko WC Claim, and

also sought recovery for Mroczko’s non-economic damages including pain and suffering and
loss of a normal life.

5. On or about June 11, 2015, Mroczko filed a Complaint at Law in the Circuit
Court of Cook County, under Cause No. 2015 L 5957. In her Complaint at Law, Mroczko
sought recovery against Pepper, Perez and others, for the personal injuries she sustained in the
incident (the “Mroczko Negligence Claim”).

6. The Mroczko Negligence Claim was dismissed with prejudice on the basis that it
was filed beyond the applicable statute of limitations. Mroczko then sought to intervene in the
A&R Subrogation Claim. Mroczko’s Petition to Intervene was denied. The denial of Mroczko’s
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Petition to Intervene was appealed to the Illinois Appellate Court of Illinois (the “Mroczko
Appeal™). That appeal is still pending. .

7. Pepper had executed a Subcontract Agreement with Perez for specified work to be
performed at the BCBS Tower where the incident occurred. Based on the terms of the
Subcontract Agreement, Pepper tendered its defensc and indemnity of both the A&R
Subrogation Claim and the Mroczko Negligence Claim to Perez and its insurcr, Selective
Insurance Company of America (“Selective”). Selective accepted Pepper's tender of defense
under a reservation of rights.

8. Pepper filed a Counterclaim against Perez for both Contribution and Breach of
Contract in the A&R Subrogation Claim and the Mroczko Negligence Claim. The Breach of
Contract Claim was based on Pepper’s allegation that Perez had breached its contract with
Pepper by failing to procure the type of additional insured coverage required by the Subcontract
Agreement (the “Pepper Breach of Contract Claim™). Pepper also filed a Third-Party Complaint
for Professional Negligence against Perez's insurance producer, Insure-Rite, Inc. (“Insure-Rite™) -
in connection with its claim that improper coverage had been procured for Pepper. On August
24, 2017, the Pepper Breach of Contract Claim and its Third-Party Complaint against Insure-Rite
were severed from the A&R Subrogation Claim, and were transferred to the Commercial
Calendar of the Law Division of the Circuit Court of Cook County under Cause No. 17 L 8573.

9. A&R, Pepper, Perez and Selective have reached an agreement resolving the A&R
Subrogation Claim, the Pepper Breach of Contract Claim, and all disputes between Pepper and
Selective on insurance coverage owed to Pepper over the incident. The parties to this Agreement
desire to reduce the terms and condition of their agreement to writing as follows,

RELEASE AND DISCHARGE
A, A&R'’s Release of Pepper and Perez

1. In consideration of the sum of EIGHT HUNDRED FIFTY THOUSAND
DOLLARS ($850,000.00), lawful money of the United States of America, the receipt and
adequacy of which are hereby acknowledged, A&R does hereby release and forever discharge
Pepper, Perez, their officers, directors, partners, shareholders, employees, agents, representatives,
attorneys, insurers, re-insurers, all associated, affiliated, successor, parent and subsidiary
companies (collectively “Releasees™), of and from any and all debts, demands, actions, causes of
action, suits, damages, injuries, costs, loss of services, expenses, compensation, and any and all
claims and liabilities whatsoever, of every kind and nature, both at law and in equity, which
A&R has or claims to have had, or now or hereafter may have, and whether known or unknown,
by reason of any loss or damage relating to the incident, whether said claims seek recovery for
economic or monetary loss, compensatory, exemplary or punitive damages, and whether said

claims be founded upon tort or otherwise, or authorized by code, statute or common law of any
jurisdiction.

2. In further consideration of the aforesaid payment, A&R understands and agrees that
this Agreement includes the release, discharge and satisfaction of any and all claims, judgments,
and causes of action which are, or could have been, the subject of the A&R Subrogation Claim.
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3. In further consideration of the aforesaid payment, A&R warrants and represents that it
has made no assignment of any claim, cause of action, suit or demand covered by this
Agreement, and that no person, firm, corporation, estate or any other entity has been subrogated
to any such claim, cause of action, suit or demand, and that it has the sole and complete right and
authority to settle, compromise, release and discharge the A&R Subrogation Claim.

4. To date A&R has paid workers’ compensation benefits (“WC benefits”) in excess of
$342,000.00 to or on behalf of Mroczko in connection with the Mroczko WC Claim. The Parties
anticipate that A&R may pay out more than $850,000.00 in WC benefits in connection with the
Mroczko WC Claim. The Parties agree that this Agreement shall not affect the Mroczko WC
Claim and A&R’s responsibility to continue to pay WC benefits to Mroczko.

S. In the event that the Mroczko Appeal results in the reversal of the trial court’s denial of
Mroczko’s petition to intervene, and the Mroczko Negligence Claim is reinstated, A&R
understands and agrees that it shall not possess any lien rights on Mroczko’s eventual recovery in
the Mroczko Negligence Claim against Pepper and/or Perez. In short, A&R understands and
agrees that the settlement amount mentioned in Paragraph 1. above shall be its sole recovery for
WC benefits paid to Mroczko and lien rights accrued in connection with the incident with respect
to Pepper and/or Perez. In the event that the Mroczko Appeal results in the teversal of the trial
court’s denial of Mroczko’s petition to intervene, and the Mroczko Negligence Claim is
reinstated, A&R agrees that it waives all lien rights that it otherwise might have in connection
with WC benefits paid with respect to Pepper and/or Perez.

6. Pepper, Perez, and Selective intend that the amount paid in Paragraph 1. combined
with the amount of A&R’s waived lien for WC benefits paidand/or WC benefits that do not have
to be paid due to credits or workers’ compensation holiday s, shall serve as a set-off for Pepper
and Perez, or either of them, in the event that the Mroczko Appeal results in the reversal of the
trial court’s denial of Mroczko’s petition to intervene, and the Mroczko Negligence Claim is
reinstated. A&R agrees to respond to any requests made by Pepper, Perez or their agents, as to
additional and/or final amounts of WC benefits paid A&R to Mroczko, in a reasonably prompt
fashion, so that Pepper and Perez, or either of them, can calculate the amount of set-off available
to them, and further agrees to furnish an executed affidavit on this subject so that Pepper and
Perez, or either of them, can request such a set-off from the trial court.

B. Pepper’s, Perez’s and Selective’s Mutual Release

1. The $850,000.00 payment identified in Paragraph 1.A. shall be paid as follows:
Selective will pay a total of $382,500.00 to A&R on behalf of Pepper and Perez.. Pepper will
pay a total of $467,500.00 to A&R on its own behalf. .

2. In consideration of the mutual contributions to the $850,000 payment identified in
Paragraph 1., Pepper and Selective hereby release any and all claims they may have against each
other in connection with the incident and Pepper’s claim for coverage under the Selective policy
issued to Perez. Pepper releases any claims for indemnity, as an additional insured under the
policy or otherwise, and further releases all claims for supplemental payments and/or any other
benefit to which it may be entitled as an additional insured or otherwise, with the sole exception
of the defense costs described in Paragraph below. Selective releases any claims against Pepper
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for the recovery of defense costs and indemnity payments made by Selective in connection with
the incident, the A&R Subrogation Claim, the Mroczko Negligence Claim, and the Mroczko
Appeal,

3. Selective will pay Pepper’s defense costs in both the A&R Subrogation Claim and
in the Mroczko Appeal until this Agreement is fully-executed.

4. In further consideration of this Agreement, and the mutual promises, agreements,
understandings and reliances thereon, but subject to Paragraph 4 below, Pepper and Perez do
hereby mutually and reciprocally release and forever discharge each other, along with their
respective officers, directors, partners, shareholders, cmployees, agents, representatives,
attorneys, insurers, re-insurers, all associated, affiliated and successor companies, of and from all
existing and potential claims which Pepper and Perez have or may have in the future against each
other in connection with the incident, the A&R Subrogation Claim and the Pepper Breach of
Contract Claim.

5. In the event that the Mroczko Appeal results in the reversal of the trial court’s
denial of Mroczko’s petition to intervene, and the Mroczko Negligence Claim is reinstated,
Pepper and Perez agree that each retains the right to assert a contribution claim only against the
other. However, if the Mroczko Appeal results in the reversal of the trial court’s denial of
Mroczko's appeal as to one but not both Pepper and Perez, then no contribution claim can be
asserted against the Party as to whom the trial court’s denial of the petition to intervene was
affirmed.

6. The Parties agree that this Agreement shall not affect or infringe in any way on
Pepper’s ability and right to maintain its professional negligence claim against Insure-Rite.

C. General Terms

1, It is understood and agreed that all representations and agreements made with
respect to the subject matter of this Agreement are expressly set forth herein, and this Agreement
may not be altered or amended in any way, without the written consent of all parties hereto.

2. It is understood and agreed that all Parties, in entering into this Agreement, have
been represented by competent legal counsel and have had the opportunity to conduct a full and
adequate investigation of the facts and claims at issue, and have not relied upon the
representations, warranties, promises or conditions not specifically set forth in this Agreement.

3. The Parties specifically acknowledge and agree that this Agreement has been
prepared, reviewed, studied and executed without compulsion, fraud, duress, or undue influence,
and without circumstances which would overcome the free will of the signatories. The Parties
further agree that the Agreement is expressly made by the Parties with the tequisite experience
and advice of independent counsel, each party acting as equals in bargaining the terms of this
Agreement and, accordingly, the normal rule of construction to the effect that any ambiguitics

are to be resolved against the drafting party shall not be employed in the interpretation of the
Agreement or any amendment to it.
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4. It is understood and agreed that this Agreement shall be interpreted, enforced and
governed by the laws of the State of Illinois.

S. It is understood and agreed that the aforesaid payments by Releasees are not to be
construed as an admission of any liability on the part of the Releasees. Specifically, Pepper and
Perez have denied and continue to deny liability to Mroczko and A&R.

EXECUTION AND ACCEPTANCE

The undersigned represent that they have read this Agreement; that they fully understand
the contents of this Agreement; that it contains the entire agreement among the Parties hereto;
and that they signed this Agreement as their free and voluntary act,

By:

A&R Janitorial Service, Inc,

Its:

Date:

o LA

Pep er Construction Company

ts: YPo Grw Cse
Date: _Aby. /S, P/ E

By:

Perez and Associates

Its:

Date;

By:

Selective Insurance Company of America

Its:

Date:

8701937 TBOYLAN;JBARRETT
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4, It is understood and agreed that this Agreement shall be interpreled, enforced and
governed by the laws of the State of Iilinois.

5. It is understood and agreed that the aforesaid paymerits by Releasees are not to be
construed as an admission of any liability on the part of the Releasees. Specifically, Pepper and
Perez have denied and continue to deny liability to Mroczko and A&R.

EXECUTION AND ACCEPTANCE

The undersigned represent that they have read this Agreement; that they fully understand
the contents of this Agreement; that it contains the entire agreement among the Parties hereto;
and that they signed this Agreement as their free and voluntary act.

By:
A&R Janitorial Service, Inc.

Its:

Date:

By:
Pepper Construction Company

Its:

Date:

By: & N ; . ——
Perez an sociates

us:\/?m. N e

Date: -7

o Lt e

Selective Insurance Company of America

Tts: Zrir}zali‘@,\ Su_ﬁer‘w'fc»f“
Date: 1(//0/17

T

8698923 TBOVLAN;IBARRETT
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2017 IL App (Ist) 1‘70385»’:'

-Noll70385' s
A&R JANITORIAL as Subrogee ofTeresa Mroczko, ) Appeal fromthe |
' : ) Circuit Court of - -
Plamtlff Appellee ) Cook County. -
) TR
v. ). No.14L8396 .

PEPPER CONSTRUCTION CO.; PEPPER )

CONSTRUCTION GROUP, LLC; PEREZ & )

ASSOCIATES, INC.; PEREZ CARPET; CBRE, INC,; )

and BLUE CROSS AND BLUE S}HELD )

ASSOCIATION )

Defendants-Appellees ) Honorable
o ) William Edward Gomohnskl
(Teresa Mroczko, Individually, Intervenor-Appellant). ) Judge Presiding. -

JUSTICE HOWSE delivered the judgment of the court, with opinion. «
- Presiding J ustxce Cobbs and Justice Fitzgerald Smith concurred in the Judgmcnt and
~ opinion. . . .. o . , . .
OPINION

§1  This is an appeal from an order of the circﬁit court of Cook County denying Teresab |

- Mroczko’s (appellant) petition to intervene in an action filed by her employer, A&R Janitorial -
(piaintifﬁ against defendants. Plaintiff, Teresa’s cmployér at the time of her injury, filed its' o
action against the named defendants as the subfogee of Teresa pursuant to section 5(b) of the -
Illinois Workers’ Compensation Act (Act). 820 ILCS 305/5(b) (West 2016). Section 5(b) of tﬁé ,

: Act'allows injured employees to file a lawsuit against a third-party defendaﬁt legally liable‘for an" -
emplqyee’é injury and provides that the employer be indemnified for any payments it made B
under the Workers’ Compensation Act to the employee from any recovery made from the’

~ lawsuit, If the injured employée does not file a claim against the third-party defendant priorto
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three months before the expiration of the statute of limitatiens; section 5(b) also allows the
einployer to file a claim against the third—ﬁarty defendant to ineiemnify itself for benefits paid to .
its employee and to recover damages, as subrogee, for damageé suffered by the injured
empleyee. Under the Act, all money recovered over and above the amouﬁts the employer has
already paid to the employee shail be paid to the employee. On June 11, 2015, after the
expiration of the two-year statute of limitations, and after the employer timely filed its suit for
damages as subrogee, appellani filed her complaint in the circuit court of Ceok County seeking
damages against defendants for negligence. The court dismissed her eomp]aint for failure to ﬁle
within the statute of limitations. Teresa did not appeal this dismissal. She then sought to
intervene in plaintiff’s suit against defendants. The trial court denied appellant’s petition to
intervene, finding her claim was barred by the doctrine of res judicata. The issue presented in
this case is whether the dismissal qf appellant’s untimely filed suit for damages acts to bar, on
res judicata grounds, her intervention in the employer’s timely filed case. We hold it does not
and, for the following reasons, the judgment of the circuit court is reveysed and the cause
remanded. |

12 BACKGROUND

93  Appellant, Te;esa, was injureci on August 17, 2012 at a Blue Cross end Blue Shield
building in Chicago thile she was employed by plaintifﬁ A&R Janitorial. Blue Cross and Blue
Shield had hired A&R Janitorial to perform custodial services, and appellant was one of
plaintiff’s employees. Blue Cross and Blue Shield was performing renovations to that building
and contracted Pepper Construction Co. to feplace carpeting, among other work. Pepper
Construction subcontracted the task of replacing carpets to Perez & Associates. While appellant

was cIeaning,,sﬁe was injured when a desk fell on her. The desk had been moved by Perez in the
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course of replacing the carpets.b

94  Appellant filed a workers’ compensation claim against piaintiﬁ‘ and was awarded relief. |

That claim is currently under appeal. To date plaintiff has paid appellant over $342,000 in

workers’ compensation benefits. Illinois’ Workers’ Compensation Act also allows an employer g

to seek indemnification from a third-party who may be a cause of the injury for the sums it is

required to pay its employee. The Act allows for an injured employee whose injuries are covered‘, B

under the Act to also file a claim against a third party for common law damages, and the- | E

emi)loyer is entitled to a portion of those damages recovered by the employee equal to the - :

 amount p}aid by the employer to the employee for that claim: | |
| “Where the injury or death for which compensation is payabie under this Act was .-

c;,aused under circumstances creéting a legal liability for damages on the part of . |
some person other than his employer to pay damages, then legal proceedings.may' o
be taken against such other person to recbver damages n‘owrithstanding'such; ;' v o
employer’s payment of or liability to pay compensation under this Act.” 820‘ B e
ILCS 305/5(b) (West 2016). | N |

The employer is entitled to a portiqn of t'hose damages equal to the amount paid by the employer l ’

to the employee for that claim. .Id. (“from the amount received by such employee or personal

representative there shall be paid to the employer the amount va cqmpens_ation paid or to be paid : :

by him to such employee”). | ) S

95 A party in Illinois may commence a personal injury action “within 2 years next after the_k" B

cause of action accrued.” 735 ILCS 5/ 13—2_02 (West 2016). As of May 17, 2014, appellant failed. T

to file a claim against defendants. If the employee fails to file a claim three months pﬁor to the

_ expiration of the statute of limitations, the Act allows an employer to step into the employee’s
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shoes to filea claim for indemnification for the payments it is liable for under the Act and a
claim for the employee’s common law damages. The Act provides that if an
“employee or his personal representative fails to institute a proceeding against
~ such third person at any time prior to 3 months before such action would be '
barred, thé employer may in his own name or in the name of the employee, or his
personal representative, commence a proceeding against such other person for the
recovery of damages on account of such injury or deéth to the employee, and out
of any amount recovered the employer shall pay over to the injured employee or
‘his personal representatives all sums collected from such other person by
judgment or otﬁerwise in excess of the amount of such compensation paid or to be
paid under this Act, including amounts paid or to be paid pursuant to paragraph
(a) of Séction 8 of this Act, and costs, attorney’s fees and reasonable expenses as
- may be incurred by such (employer in making such collection or in enforcing such
1ia_bility.” 820 ILCS 305/5(b) (West 2016).
Plaintiff, as subrogee of appellant’s claim, timely filed its complaint against all of the named
defendants on August 14, 2014. In November 2014 Blue Cross and Blue Shield Associatioﬁ was
voluntarily dismissed from plaintiff’s subrogation action. In December 2014, Pepper
Construction Group, LLC, and CBRE, Inc. were also voluntarily dismissed from the subrogation
action. This left Pepper Construction Co., Perez & Associates, Inc., and Perez Carpet as the only
remaining defendants (collectively defendants). |
96  OnJune 15, 2015, more than two years after her injury, appellant filed her own personal
injury action against Pepper Construction Co., Perez & Associates, Inc., Interface America, Inc.,

and Blue Cross and Blue Shield Association. Appellant claimed her injuries resulted from the

A-154

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



123220

1-17-0385

construction of an improvement to real property, which would be subject to a four year statute of
limitations period. See 735 ILCS 5/13-214 (West 2016) (“Actions based upon tort *** against g
any person for an act or omission of such person in the *** construqtion of an improvement to
reai property shall be commenced within 4 years from the time the person bringing an action, of
his or her privity, knew or should reasonably have known of such act or omission.”). The trial i
court dismissed appellant’s claim without prejudice on December 18, 2015. Appellant |
subsequently filed her first amended complaint on April 28, 2016. On September 12, 2016, the |
court dismissed this claim with prejudice for failure to file within the statute of limitations; -
finding appellant’s injury was not the result of construction w01;k and therefore subjec‘t to a two
year statute of limitations. The court enteréd a finding under Supreme Coprt Rule 304(a) there ;
was no just reason to delay eﬁorceﬁent or appeal of its decision to dismiss appellant’s claun HL g
S. Ct. R. 304(a) (eff. Mar. 8, 2016). No appeal was taken from this dismissal.

97  OnNovember 10, 2016, appellant filed a petition to intervene in this caée ﬁled by hef :
employer. In her petition appellant claims she would not be adequately represented by plaintiff. -
Appellant’s ability to intervene in the present case turns on the Illinois Code of Civil P:ocedure’s
»re'quirements for intervention as ofright and permissive intervention:

“Upon timely application anyone shall be permitted as of right to‘ |
intervene m an action: *** when the rebresentation of the applicant’s interest by‘ :
existing parties is or may be inadequate and the applicant will or may be bound by

2 an order or judgment in the action.” 735 ILCS 5/2-408(a) (West 2016). |

“Upon timely applicafioﬁ anyone may in the discretion of the court bé _ )

permitted to inter_véne in an action: (1) when a statﬁte confers a conditional right * .

~ to intervene; or (2) when an applicant’s claim or defense and the main action have -
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a question oflaw or fact in common.” 735 ILCS 5/2-408(b) (West 2016).

Here appellant sought to intéwene as (Sf right claiming she was not being adequately represented
because plaintiff was only pursuing enough damages for indemnification and not the méximum
amount recoverable for her injuries. Appellant attached a proposed amended complaint for
plaintiff’s sﬁbrogation éuit with additional counts seeking damages for her pain and suffering in
addition to plaintiff’s indemnification.
18 Inplaintiff’s response to appellant’s petition to intervene, plaintiff argued appellant’s
workers’ compensation claim is not fully resolved and that if appellant is found totally disabled
then plaintiff could owe appellant for the rest of hef lifetime. Plaintiff’s contention was that
because of this increased risk it faced, it has every incentivé to séék the maximum amount of

| damages. If plaintiff did not seek the maximum amount 6f damages then it risked not being fully
indemnified. Defendants replied to appellant’s petition arguing claim preclusion based on her
suit against them for the same cause of action béing dismissed on the merits for failure to file
within the statute of limitations.
99  OnDecember 20, 2016, the trial court heard arguments on appellant’s petition to
int.ervene'and to file an amended complaint. At the hearing, appellant claimed res judicata
should not bar her interveﬁtion here because a dismissal for failure to file within the statute of -
limitations should not constitute a judgment on the rr;e,rits for purposes of res judicata. Pepper
Construction Co. argued claim preclusion did Bar her claim, relying primarily on Sankey
Brothers, Inc. v. Guilliams, 152 Ill. App. 3d 393 (1987). The court denied appellant’s petition to
intervene, finding Sankey Brothers Inc. supported applying res judicata to bar appellant’s claim.
The court iésued an order on January 31, 2017, under Supreme Court Rule 304(a) that its

December 20, 2016 order was final and appealable, and allowed the case between plaintiff and
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defendants to continue. Appellant timely filed her appeal of the trial court’s denial of her petition :
to intervene. | | | | | :
910 Plaintiff then sought to amend its complaint to pursue recovery of damages for . |
appellant s pain and suffenng, and loss of enJoyment of hfe On July 26, 2017, the trial court o
ruled plaintiff could pursue those non-economic damages. Appellant then sought to have
Ielaintiff‘s counsel disqualified for a conflict of interest under a theory plaintiff’s counsel could .
not sim_ultaneoﬁsly represent plaintiff against appellant in a workers’ compensation claim while
aleo representing plaintiff seeking appellant’s non-economic damages against defendants: A

hearing on the motion was held on August 4, 20'1 7. At the hearing plaintiff’s counsel argued

there was no conflict of interest, stating: “I don’t represent Teresa ***. I never represented her.”

The court found “he does not 'rep;esent [appel]ant.] He can only.present evidence of damages X
~ that would satisfy his lien and if there was any excess it would go.over to [appellant.]” The court
~denied appellant’s motion to disqualify plaintiff’s coﬁnsel based on its finding plaintiff’s counsel - -

only represented‘plamtiff and not appellan&. - - i

Y11 While this case was pending on appeal, pleintiff and defeﬁdant reaehed a settlement

agreement where defendants agreed to pay plaintiff 5850,000. On September 22, 2017, the trial
_ court entered an order dismissing with prejudice plaintiff’s subrogation ease against defendant}sﬁ” '

because the controversy between the parties had been resolved, subject to the outceme of thie |

appeal. Plaintiff appeals from the order denying her petition to intervene. :

112 o ANALYSIS

913 The issue in this appeal is whether the trial court abused its discretion by denying’

. appellant’s petition to intervene. Defendants argue application of res judicata bars appellant’s

intervention in t]iis case, while appellant maintains the doctrine of res judicata does notbar . . |
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 intervention. Appellant claims she has ﬁ right to intervene in tﬁis case because her interests are
not adequately represented by plaintiff.
914 As a preliminary matter, we note apﬁellant attached to her reply brief a copy §f her
motion to remove plaintiff’s counsel, the transcript of the hearing oﬂ that motion, and the trial
court’s order denying the motion. Defendants have filed a motion to strike appellant’s exhibits or
in the alternative to consider those exhibits along with exhibits defendants attached to their
motion. ‘We denied defendants’ motion to strike aﬁpellant’-s attachments and ordered that
defendants’ additional attachments will be considered. Defendants attached to their motion a
~ copy of the trial court’s order dismissing this case with prejudice and a copy of the settlement -
agreement entered between plaintiff and defendants. Ordinarily attachments and exhibits to
briefs are not £he proper means of supplementing the record. See People v. Garvin, 2013 IL App
(1st) 113095,.1.1 23. Here, defendants have not argued against the accuracy of appellant’s eXhibits.
In appellant’s response to defendants’ motion to strike appellant’s attachménts, appellant argued
both her exhibits and defendants’ exhibits should be considered. She also did not contest the
accuracy of defendants’ exhibits. | ' |
“In an instance such as thjsnd sound reason exists to deny judiciai notice of
public docurrienté which are included in the records of other courts and
adnﬁnistrative tribunals. (McCormick, Evidence sec. 330, at 766 (2& ed. 1972).)
Such documents fall within the category of readily verifiable facts which are
capable of “instant and unquestionable démonstration.’ » May Department Stores
Co. v. Teamsters Union Local No. 743, 64 111, 2d 153, 159 (1976).
Therefore, we will take judicial notice of defendants’ exhibits attached té their motion as well as

appellant"s exhibits.
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115 -  Standard of Review

Y16 The decision to allow appellant to interVer;e is at the sound discretion of the trial court
and we review the decision for an abuse of discretion. Sankey Brothers, Inc., 152 1ll. App. 3d at |
397. “The decision to allow or deny intervention, whether permissive or as of right, is a matter of

sound judicial discretion that will not be reversed absent an abuse of that discretion.” Argonaut

Insurance Co. v. Safway Steel Products, Inc., 355 1. App. 3d 1, 7 (2004). A trial court abuses its - ’

discretion when “no reasonable person would take the view adopted by the trial court.” Jd. “If a

trial court’s decision rests on an error of law, then it is clear that an abuse of discretion has o
occurred, as it is always an abuse of discretion to base a decision on an incorrect view of the
law.” North Spauldiﬁg Condominium Ass’n v. Cavanaugh, 2017 IL App.(1st) 160870, § 46v."’_’ gk
917 Here the trial court’s interpretation of the doctrine of res judicata was the basis for its S
ruling denying appellant’s petition. Application of res judicata concerns a question of law which: -
we review de novo. Lelis v. Board of Trustees of Cicero Police Pension Fund, 2013 IL App (1 st) .
121985, § 13. Therefore, we review de novo the trial court’§ application of res judicata as a bar -
to appellant’s iletervention, while we review for abuse of discretion the trial court’s overall -
judgment to deny appellant’s pétition to intervene.

18 Res Judicata and Intervention

| 19} The doctrine of res judicata, also known as claim preclusion, is an equitable doctrine that o
prevents a party from filing the same claim against the same party after a prior adjudication on

the merits. Rein v. David A. Noyes & Co., 172 IlL. 2d 325, 334-35 (1996) (“For the doctrine of - "j o B
res judicata to apply, three requirements must be met: (i) there was a final judgment on the =
merits rendered by a court of competent jurisdiction; (2) there was an identity of cause of action;‘ .

- and (3) there was an identity of parties or their privies.”). In the.present case appellant filed a" :
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claim against defendants in June 2015, over two years after her August 17, 2012 injury. The
court dismissed appellant’s case with prejudice for failure to file her claim within the statute of
limitations and appellant did not appeal.
920 Appéllaﬁt subsequently sought to intervene in plaintiff’s subrogation suit against
defendants based on ihe same cause of action (the August 17, 2012 workplace injury). The trial
c'ourf found appellant already 'ﬁled a claim over the same cause of action against defendants and
the matter was adjudicated with a final judgment on the merits. The trial court denied appellant’s

~ petition for intervention based on a finding that application of the doctrine of res judicata barred
appellant’s intervention in her employer’s subrogation suit. In reaching this ruling the trial court
relied heavily on Sankey Brothers, Inc.; 152 I1l. App. 3d 393. Sankey Brothers, Inc. is instructive.
However, Sankey does not control the outcome here because it is factually distinguishable.
921 In Sankey, the petitioner-intervenor, Osborne, was employed performing rogd work when
he was hit by a truck. /d. at 394. Osborne was employed by a subcontractor hired by the general
contractor, Sankey Brothers, Inc. Osborne filed a workers® compensation claim against his
e@ployer-subcon&actor for the injury which occurred on October 20, 1981. On October 14,
1983, Sankey filed its own suit against the truck driver and the corporation which owned the
truck because the employee had not filed his own suit against the defendants within three months
ﬁorﬁ the eipiration. of the statute of limitations. Unlike this case, in Sankey the employer filed a
complaiﬁt as its insurance company’s subrogee seeking only indemnification for workers’
compensation benefits it had to pay to Osborne. Id. at 395. On October 19,' 1983, Osborne filed a
suit, intending to sue the corporation which owned the truck, but he named the incorrect party.

~ Id. at 394. On December 20, 1983, an Industrial Commission arbitrator entered on order finding

Osbome éompletely disabled and ordered his employer subcontractor to pay him an amount per

10
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week for life. That decision was under appeal pe;nding the Sankey court"é decision. Id. Osbome R |
filed an amended complaint in September 1984 which named the correct corporatibn as
defendant, but thét actioxlx‘ was dismissed in July 1985 because the defendant.was not served w1th =
process within the relevant statute of limitations. Id. Osborne did not appeal. Id. at 394-95. In e |
Oc_tober 1985, Osborne filed a petition for leave to intervene in Sankey’s suit to assert his rights -
undér section 5(b) of the Act. fd. at 395. 'fhe trial court denied his petition and Osborne
appealed, asserting he was a necessary party to the suit. | |

922 The appellate court affirmed, but not simply because Osbomne had his individual suit H -
dismissed and res judicata barred subsequent suit on his part. The issue was whether Osbomg. ; :
had an interest in his employer’s subrogatjon suit. Thus, the court held that it must review thgi - '
petition for iﬁtervention‘ under the provisions for intervention in the Code of Civil Procedure: -~ -
“The lack of any specific guidance in the Workers’ Compensation Act or in the case Iaw‘
interpreting it, with respect to intervention under the facts of the présept case, renders applicable |
the provisions of the Code of Civil_ Procedure relating to intervention.” Sankey Brothers Inc., 152  =
M. App. 3d at 397. The court held “Osborne was barred by both the applicable statute of - . ‘ |
limitation and the doctrine of res Judicata from maintaining a personal injury action against o
defendants at the time that he sought to intervene in this cause.” Id. at 398. The court determined“ |
Osborne did not have an interest in the suit because he had “no absolute right to intervene” by |
statute and because Osborne’s tort claims would be “barred by the doctrine of res judicata and
thé relevant statute of limitation.” Id. at 399, The primary concerﬁ of the court was the propriety N
of exposing the third party to the worker’s common law injury claims, which were-time—barred.f'
123  In this case, however, appellant’s employer timely filed its suit seeking more than simply - :

E indemnification; the employer also sought damages for appellant’s pain and suffering. In contrast - . .

1
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to Sarnkey, where the statute of limitations for the employee’s démages for pain and suffering had
expired, in this case the employer timely filed a complaint seeking damages for pain and
suffering. Therefore, appellant has an interest in this lawsuit. 820 ILCS 305/5(b) (West 2016)
(“the employer shall. pay over to the injured employee *** étll sums.collected from such other
person by judgment or otherwise in excess of the amount of such compensation paid or to be
paid by under this Act”). See also Bernardini v. Home & Automobile Insurance Co., 64 111. App.
2d 465, 467 (1965) (“in Illinois causes of action for pefsonal torts are not assignable. ***
subrogation operates only to secure contribution and ihdemnity whereas an assignment transfers
tﬁe whole claim. o The subfoga'tion does not deprive the insured of a recovery for pain and
suffering.”). Appellant’s action was not assigned to plaintiff; plaintiff simply filed a subfogation
suit and appellaﬁ is entitled to any damages exceeding indemnification. Further, plainitiff was
not 'a party to appellant’s ﬁntimely filed action. Because plaintiff was not a party to that action,A _
res judicata cannot bar its claim here. See Rein, 172 Ill. 2d at 334-35 (for res Judicata té ai:ply to
an action there must be an identity of parties). Certainly if blaintiff had.been named a party to
that action it would have asse;ted that it had a timely filed complaint for damages as subrogee
that was already pending. We conclude' appellant had an interest in this case, unlike the
employee in Sankey. Sankey Brothers Inc., 152 I1l. App. 3d at 399; see also Bernardini, 64 111.
App. 2d at 467, Therefore, Sankey does not control the outcome of this case and we find res
Jjudicata does not bar appellaﬁt’s intervention.

124  Whether appellant may intervene turns on the intervention provisions of the Code of
Civil Procedure. While the Act makes an explicit provision for an erhployer to intervene in an

employee’s suit, the Act is silent as to the abﬂity of the employee to intervene once the employer

has filed a subrogation .suit. Therefore, we conclude we must look to the Code of Civil Procedure
12
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to deteljminé whether iﬁtervention is warranted. The legislature implcmented the Act
| | *“against the background of an existing legislative scheme that in'cluded.section -
108(b) of the Code of Civil Procedure [citation]. That statute expressly provides
that where proceedings are governed by some other statute, the other statute - |
controls to the extent it regulates procedure, but that article II of fhe Code, also |
known as the Civil Practice Law [citation], applies to matters of procedure not =
regulated by the other statute.” Madison Two Associates v. Pappas, 227 111, ‘2d
474, 494 (2008). | |
The Act doés not confer a statutory right to intervene upon an employee if the employer has_ﬁled EREE
against the third party as subrogee of the employee after the employee has failed to file suit L
within the three month window prior to the expiration of thé statute of litnitatic‘mé. See 820 ILCS |
305/5(b) (West 2016). Given the legislature failed to provide spéciﬁc procedures for interventior; :_
in an employer’s subrogation suit, section 2-408 of the Code of Civil Procedure governs whethef -
an employee can inteﬁene in an employer’s subrogation suit. See Madison Two Associates, 227
I11. 2d at 494-95 (“In light of this léw, we must presunie that when the General Assembly enacted
the tax objection provisions 6f the Property Tax Code without inciuding a particular provision “ -
addressed to intewentidn in circuit court, it intended the méttcr ta be governed by the |
intervention provisions set forth in article II of the Code of Civil Procedure.”). Section 2-408
~ - establishes the requirements for intervention by right and permissive intervention:. |
e “Upon timely applicatioh anyone shall be permitted as of right tov i
intervene in an action: *** when the representation of the applicant’s interest by -
existing parties is or may be inadequate and the appiicant wiﬂ §r may be bd;ind by -

| an order or judgment in the action.” 735 ILCS 5/2-408(a) (West 2016). -

13
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“Upon timely application anyone may in the discretion of the éourt be
permitted to intervene in an action: (1) when a statute confers a conditional right
to intervene; or (2) Wheﬁ an applicant’s claim or defense and the main action have

| a question of law or fact in co@on.” 735 ILCS 5/2-408(b) (West 2016).
25 Defendants argue DeLuna v. Treister, 185 Ill. 2d 565 (1999) c'ontrols.the issue of whether
» appellant may intervene in the present suit. In DeLuna, the adm?nistrator of an estate filed a
medical malpractice claim against the defendant ddcto; and hospital. DeLuna, 185 Ill. 2d at 568.
The defendant moved for summary judgment and the plaintiff failed to attach an affidavit as
required by section 2-622 of the Code. -Id. at 569; see aiso 735 ILCS 5/2-622 (West 2016). The
trial court.diSmissed the plaintiff’s case with prejudice and the dismissal was upheld by our
supreme court, DeLuna, 185 Ill. 2d at 569-70. After this dismissal, a new administrator to the
estate refiled the medical malpractice claim against the hospital and doctor. The defendants both
moved to dismiss this new cléim, argﬁing application of the doctrine of res judicata barred the
ﬁewly filed claim. The issue before our supreme court was whether the dismissal for failure to
comply with section 2-622 served as a dismissal on the n;erits. Id. at 574, However, the issue of
whether a party barred from filing its own claim could intervene in a previously timely filed
suﬁroéation suit was not before the DéLuna court. The issue before us he're does not concern
whether the earlier dismissal for failure to file within the statute of limitations was a dismissal on
the merits, but whether the trial court abused:its discretion in denying plaintiff’s petition to
intervene. Therefore, DeLuna does not control the outcome of this case.
926 Here appellant maintains she has a right to intervene in plaintiff’s ‘subrogatio.n suit against
defendants, relying on Geneva Construction Co. v. Martin Transfer & Storage Co., 4111. 2d 273

(1954) and Echales v. Krasny, 12 Ill. App. 3d 530 (1957). We find both cases inapposite. Both
14
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céses involved versions of the Act found unconstitutional under Illinois’ prior constitution.
Neither case involved a petitioner who initially filed a claim past the statuté of limitations, hadk" o
that claim dismissed, failed to seek appeal, and vthen atte_mpted to intervene in a timely ﬁled“ .
subrogation suit. | | | e

127 In Geneva Construction Co. anA employee of Geneva Cénstruction Co. was injured in the g
éourse of his employment and was awarded compensation under the “Workmen’s Comp'en'sation‘f -
Act.” Geneva Construction Co., 4 Ill. 2d at 275; I11. Rev. Stat. 1947, chap. 48; 9 166. Geneva- : -
Construction then sued the defendant third-party tortfeasor‘to recover the compensation it paid to
the employee. While the suit was pending, the provision of the Workmen’s Compensation Act 1 -
that Geneva Construction brought suit under wﬁs declared unconstitutional by the Illinois

Supreme Court in a separate case. See Grasse v. Dealer’s Transport Co., 412 1l1. 179 (1952). e
Then, the employee filed a petition for leave to intervene, which the trial court éllowed. Genevé_ ’v ’; -
Construction Co., 4 1l1. 2d at 276. | |

128  Geneva does not stand for the principle that an employee has a right to intervene in hef o
employer’s subrogation suit. The Geneva court addressed two issues: 1) Whether an employer -
could recover from a third-party tortfeasor cqrnpens'ation the employer paid an injured employeé
even when the provision of the Act the employer sued under was declared unconstitutional (id.-at -~
276) (“In determining the proprietyA of the judgment of the Appellate Court we shall consider - | ». ’~ -
first whether plaintiff Geneva Construction Company could properly recover from defendant L
Martin Transfer and Storage Company the amount of workmen’s compensation paid an L
employee as a résult of defendant’s negligence.”); and 2) Whether an amended complaint filed

by an employee-intervenor outside the statute of limitations related back to a timely filed

o subrogation suit of the employer. /d. at 286 (“We turn, then, to the second question - whether the - .

15
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. claim of plaintiff [employee], which was first asserted by an amendment to the complaint *** is
barred by the Statute of Limitations.”). The Geneva court concluded the amendéd complaint
related back to the employer’s timely filed complaint, consistent with the Civil Practice Acf.A d
at 289. Whether the employee .had a right to intervene was not before the Geneva court. The trial
court in Gerneva had already exercised its discretion to allow the employee to join in the suit. Our
supréme coux“t was not reviewing that exercise of discretion, inétead it reviewed whether the
amended complaint the petitioner-intervenor filed related back to his employer’s timely filed
subrogation suit.

129  Appellant’s reliance on Echales v. Krasny is similarly misplaced. In Echales, an
employee died from injuries sustained in the course of employment. In September 1950 the
employer brought.suit undér the Workmen’s Compensation Act against the third-party

~ tortfeasors to recover compensation paid by hirﬁ to the widow and minof children of his
employee. Id. at 531. In 1952 the section of the Workmen’s Compensation Act the plaintiff suéd
under was declared unconstitutional by our supreme court in Grasse, while the Echales litigation
was pending. Ih 1954 the plaintiff-employer filed a motion to allow the administratrix of the
employee’s estate to intervene as an additional party plaintiff and to amend the original
complaint. That motion was denied and the cause dismissed. Id. Just as in the Geneva case, the
motion to intervene and amend the complaint in Echales was dismissed because the one-year
statute of limitations for wrongful death had run. /d. at 534-35. The intervenor in Echales never
filed a separate action that was dismissed prior to petitioning to intervene in the employer’s suit.
Echales itself noted the factual parallel between that case and the Geneva case.

“We think the Geneva case is parallel factually with the instant case and is

decisive of the right of plaintiffs to amend their complaint and for the

16
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administratrix to intervene. In the Geneva case the suit, as here, was brought -
under Section 29 of the Workmen’s Compensation Act by the employer. After the -
decision in the Grasse case holding the first paragraph of Section 29 of the i
Workmen’s Compensation Act unconstitutional, the plaintiff in the Geneva case |

sought leave to have the injured employee intervene against the third-party

tortfeasor, the injury having occurred more than four years before the employee

~ sought to intervene. The motion fo intervene was opposed on the ground that the

Statute of Limitations undér the Injuries Act had run, and the employee’s righfﬁ - o
was therefore barred.” Echales, 12 Ill. App. 2d at 534. : | -
The issue before the Echales court was iyhether application of the statute of limitations barred -
intervention and amendment of a timely filed compléint. The Echales court concluded that |
“Justice requires that in the instaz.;t case the parties be permitted to amend their pleadings and the“ k
administratrix allowed to intervene, and it was error for the‘court to dé:nsf plaintiffs leave to file
their tendered amended complaint.” Id. at 535. The Echales coutt did not create an absolute'right_ e
of intervention for an injured employee. Moreover, the present case is factually distinguish‘able.:; -
Here the issue is not the reiation bacic of an amendment to a timely filed complaiqt, but whether " ‘:
appellant meets the statutory conditions for intervention. | .
o 930 - Under the Code of Civil Procedure, the party seeking intervention
e “shall present a petition setting forth the grounds for intervention, accompaqied
by the initial pleading or motion which he or she proposes to file. In cases in o
which the allowance of intervention is di‘scretionary‘, the court shall consider o
whether the intervention wili unduly delay or prejudice the adjudication of the - E

rights of the original parties.” 735 ILCS 5/2-408(d) (West 2016).

17
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In ruling en a petition to intervene as of right, the “trial court’s discretion is limited to
determining timelirress, inadequacy of representation and sufficiency of interest; once these
threshold req\rirements have been met, the plain meaning of the statute directs that the petition be
grarlted.” City of Chicago v. John Hancock Mutual Life Insurance Co., 127 Hll. App. 3d 140, 144
(1984). We thus turn to the trial court’s exercise of its discretion to deny appellant’s petition to
intervene. See In re Bailey, 2016 IL App (5th) 140586, § 21 (“When a party petitions for
intervention as of right, section 2-403(a)(2) limits the court’s analysis to a determination of the
timeliness of the applicatioh, whether there has been inadequacy of representation, and the
sufficiency of the applicant’s position in the proceedings. [Citation.] If these threshold
requlrements are met, then, under the plain meaning of the statute, the petition to intervene shali
be granted ”)
931 | bFailure to Applx Stetutogv_ Factors for Intervention

| 9 32 A party has a right to intervene upon a showing that “representation of the apphcant’
interest by existing partres is or may be 1nadequate and the applicant will or may be bound by an
order or judgment in the action.” 735 ILCS 5/2-408(a) (West 2016). When the court dismissed
appellant’s petition to intervene the court failed to determine whether appellant timely filed her
petition, whether appellant’s mterests are being adequately represented by plaintiff, or whether
appellant will be bound by the judgment. Appellant contends plaintiff cannot adequately
represent her interests based on her argument that plaintiff has an incentive to settle for an
amount less than or equal to what plaintiff paid to appellant in the workers’ compensation claim.
On appeal, plaintiff claims it will adequetely represent aﬁpellant’s interests because plaintiff may
not be fully indemnified if it does not pursue maximum damages. Conversely, at a hearing on

appellant’s motion to disqualify plaintiff’s counsel, appellant claimed plaintiff’s counsel had a
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conflict of i’nteres; because counsel represents plaintiff in the appeal of the workers’
compensation claim and not her interest, Plaintiff’s counsel rgfuted this claim by stavting in open
court he did not represent appellant, had never represented appellant, and only repres‘ente_d
plaintiff in this case. This statement is incongruent thh plaintiff’s assertion that it has evcry .
incentive to pursue maﬁirﬁum damages. The trial court failed to make a ﬁnding asto Whethe;  ' B
app:;llant;s interests are adequately protected by.plaintiff. A

933  The trial court abused its discretion because the court did not apply the applicable law —  -
the intervention provisions <;f the Code of Civil Procedure. Sankey Brothers, Inc., 152 111. App.
3d at 397; 735 ILCS 5/2-408 (West 2016). Apphcahon of the wrong legal standard is an abuse of -
dlscretlon North Spaulding Condommzum Ass'n, 2017 IL App (lst) 160870, § 46 (“If a tr1a1
court’s decision rests on an error of law, then it is clear that an abuse of discretion has occur:eci, B
as it is always an abu;e of discretion to base a d_ecision on an incorrect view of the law.”).

" Therefore, we reverse the trial court’s ruling and remand for further proceedihgs consistent with -
thié opinion. See Madisqn Two Associates, 227 111 2d at 496 (“Because the circuit court ruled as;' '
.a matter of law and did not reach the question of whether the requirements for intervention unde}r’,
section 2-408 of the Code of Civil Procedure [citétion] would otherwise have been satisfied
under the particular facts of these cases, the appellate court also acted properly when it remandedv

- the causes to the c1rcuxt court for a hearing on the intervention petitions.”). |
134 We note plaintiff argued on appeal that if appellant was permitted to intervene, she | .‘
should nonetheless not be allowe@ to control the litigation. In cases where a court exercises its _v

~ discretion to grant a party’s petition to intervene,
| “[a]n intervenor shall have all the rights of an oriéinal party, except that the courtk,,

- may in its order allowing intervention, whether discretionary or a matter of right, |
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provide that tfle applicant shall be bound by orders or judgments, thefetofore
entered or by evidence theretofore received, that the applicant shall not raise
issues which might more properly have been raised at an earlier stage of Fhe
proceeding, that the applicant shall not raise new issues or add new parties, or that
in other respects'the applicant shall not interfere with the control of the litigation,
as justice and the avoidance of undue delay may require.” 735 ILCS 5/2-408(f)
(West 2016).
Thus, if on :emand the trial court determines the factors for intervention are met @der the Code
of Civil Procedure, the trial court has discretion to limit how the intervenor may participate in the
litigation. k
135 | D CONCLUSION
936 For the foregoing reasons the order of the circuit court Qf Cook County denying
appellént’s petition to intervene is rgversed. Consequently, the circuit court’s order dismi‘ssing
the matter with prejudice is also reversed, and this cause is remanded for further proceédings
consistent with this opinion. |

937 Reversed and remanded.
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Pepper Construction’s Motion for Entry of a Qualified

Protective Order Pursuant to HIPAA, 10/21/2014 .... C00104-C00105
Appearance Blue Cross and Blue Shield Association,

LO/2T/20T4 ..ottt e e e ee st e s e e aee s e e e rananeas C00106
A&R Janitorial Substituted Appearance, 10/22/2014 .........ccccocvieeecen.n. C00107
Order Entered 10/22/2014 Granting Substitution of Attorneys

for Perez & Associates, INC.......oeeveeeeciiiiiiiiiiniiireieccceeeieeiiere e, C00108
A&R Janitorial Notice of Filing Substituted Appearance for

A&R Janitorial, 10/22/2014 .........ccevveeeiiiirieeeeeerineneanes C00109-C00110
Order Entered 10/22/2014 Granting Substitution of Attorneys

for Perez & ASSOCS., INC. covvveeeeeeeeeeee e C00111
Routine Order Granting Substitution of Attorneys for CBRE,

Inec. 10/29/2014 .oooeeeeeeeeeeeeeeeee ettt Co00112
Notice of Routine Motion to Substitute on Behalf of CBRE,

INC. e e C00113-C00114
Routine Motion for Leave to Substitute Attorneys for

CBRE, INC. oiiiiiiiiiieeeeeeeceeee ettt e s e e saeenaaenen C00115
Substitution of Attorneys for CBRE, Inc......ccooivviiiiiiinviiiiieen, Co0116

A&R Janitorial Notice of Motion to Voluntarily Dismiss Defendant
Blue Cross Blue Shield Association, 11/5/2014 ............. C00117-C00118

A&R Janitorial Motion to Voluntarily Dismiss Defendant, Blue
Cross Blue Shield Association, 11/5/2014.......ccvuveeeevceiiieseeseerinnn, C00119
Exhibit A — Complaint in Subrogation to Plaintiffs
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Motion to Voluntarily Dismiss Defendant, Blue
Cross Blue Shield Association ........cccoeeeveeen.... C00120-C00135

Exhibit B — Proposed Order to Plaintiffs Motion to
Voluntarily Dismiss Defendant, Blue Cross Blue
Shield ASSOCIAtION ...uuvviiviiiiiieieiiiieeee e C00136

Agreed Order Granting A&R Janitorial’s Motion to Voluntarily
Dismiss Blue Cross Blue Shield, 11/17/2014 .......ccoovvivvvveieiiiiinnin, C00137

Pepper Construction Group, LL.C’s Motion to Dismiss Count II
of Plaintiffs Complaint in Subrogation, 11/18/2014 ............ C00138-140

Notice of Filing Pepper Construction’s Answer & Affirmative
Defense to Plaintiff's Complaint in Subrogation,
T1/18/20T 4ttt e e ae s enreae e C00141-C00142

Pepper Construction’s Answer and Affirmative Defense
To Plaintiff's Complaint in Subrogation, 11/18/2014 .... C00143-C00149

Pepper Construction’s Notice of Motion to Dismiss Count IT of
Plaintiff's Complaint in Subrogation ...........c...cccvvvenns C00150-C00151

A&R Janitorial Notice of Motion to Voluntarily Dismiss
Defendant CBRE, Inc. 12/17/2014 ......ooovvvenviviiniennnn., C00152-C00153

A&R Janitorial’s Motion to Voluntary Dismiss Defendant,
CBRE, Inc., 12/16/2014 .....ccccvveviriiiiieeereeeireeeeieeeineeaens C00154-C00155
Exhibit A — Complaint in Subrogation to
Plaintiff's Motion to Voluntarily Dismiss Defendant,
CBRE, INC....oovviiieiieeriieeeee e C00156-C00171

Exhibit B — Proposed Order to Plaintiff’s
Motion to Voluntarily Dismiss Defendant,
CBRE, INC. eevvieiiieeieeeeeeeeeee e C00172

Order Granting Pepper Construction Group’s Motion to Dismiss
Count II of Plaintiffs Complaint in Subrogation, 12/17/2014... C00173

Order Granting A&R Janitorial’s Motion to Dismiss Defendant
CBRE, Inc., 12/17/2014u...ccceeieeeeeeeeeeeeeeecee e C00174
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Notice of Filing A&R Janitorial’s Response to Defendant
Pepper Construction Affirmative Defenses, 1/2/2015 ... C00175-C00176

Notice of Filing A&R Janitorial’'s Response to Defendant
Perez & Associates, Inc.’s Affirmative Defenses, 1/2/2015 C00177-C00178

A&R Janitorial’s Response to Defendant, Perez & Associates,
Inc.’s Affirmative Defenses, 2/2/2015 ......ooeeeeviviineneenns C00179-C00181

A&R Janitorial’s Response to Defendant, Pepper Construction
Company’s Affirmative Defenses, 1/2/2015 .................... C00182-C00184
Exhibit A — Stipulation for Substitution of
Attorneys to Plaintiff's Response to Defendant
Pepper Construction’s Affirmative Defenses C00185-C00187

Order for Status on Written Discovery, 2/11/2015 .......c...oeeveviiieiiviinnne C00188
Certificate 0f SEIVICE .....cocciviiiiiiiiecriieireieie et e e e C00189
Certificate of Service of Discovery Document ............ccceeevieinnne C00190-C00191
Certificate of Service of Discovery Document .............cc.ccuneune.. C00192-C0-191
Certificate of Service of Discovery Document .......c.cccceeevrunnne... C00192-C00193
Certificate of Service of Discovery Documents............ccouveevnnne. C00194-C00195
Certificate of Service of Discovery Document .......cccccevevvvrennnnne, C00196-C00197
Certificate of Service of Discovery Document ........cc.ccccevveennnenn.. C00198-C00199
Certificate 0f SEIVICE ....ecvvvivvvireeiiiirieie et C00200

Order for Status on Completion of Teresa Mroczko’s Deposition
Status on Deposition of Defendants, 3/16/2015..............ccccvvverennn. C00201

Pepper Construction’s Motion for Leave to File Counterclaim for
Contribution Against Perez & Associates, Inc., 4/1/2015 ............ C00202

Pepper Construction’s Notice of Motion for Leave to File its
Counterclaim for Contribution Against Perez &
ASS0CIates, 4/1/2015 oo eaeeeee e e s esaesseerana C00203-C00204
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Notice of DePOSItION . .ccvvuiiiiiiiieiieiieriececiiee s eeeeesrre s s irneeeseneeeeeseeneseeenns C00205
Subpoena in Civil Matter ........ccooiiveviiieeerinciiee e C00206
Qualified Protective Order Pursuant to HIPAA ........................ C00207-C00209
Notice of Deposition .....cccccoiiriviiiiiiviieiiicriies e et eee et ernienaes C00210-C00212
Subpoena 1In Civil Matter ......vieiiirieirirreciiriririirc e i C00213
Qualified Protective Order Pursuant to HIPAA ........................ C00214-C00216
Subpoena in Civil Matter ........ccccoiviveiiiiiini s C00217
Qualified Protective Order Pursuant to HIPAA ........................ C00218-C00220
Subpoena in Civil Matter ......ccooovevivriiiivnmrieererivreeiereerieeaseeeseinsea C00221
Qualified Protective Order Pursuant to HIPAA .............ccceeee. C00222-C00224
Subpoena in Civil Matter ....ooovieieriiiiiiictieeeeeeee e e C00225
Qualified Protective Order Pursuant to HIPAA ........ccccevvene.. C00226-C00228
Subpoena In Civil Matter ......cccooeuueemeiiriinirieeerieiieciveseeeeeeieeeeeeeeseseseiainnes C00229
Qualified Protective Order Pursuant to HIPAA ....................... C00230-C00232
Subpoena In Civil Matter .......ouuvvmeceieeiieeeiieiieeeivesiieesseseeeeeeeenieees C00233
Qualified Protective Order Pursuant to HIPAA .........ccccveee. C00234-C00236
Subpoena in Civil Matter .......oevvveriiieeeies oo C00237
Qualified Protective Order Pursuant to HIPAA ..........oooiinee. C00238-C00240
Subpoena in Civil Matter .......cccceecvieieiiiiiiic e ens Co00241
Qualified Protective Order Pursuant to HIPAA .......c..c.covee.. C00242-C00244
Subpoena in Civil Matter ......cccocvvvviiriieiiieeie e C00245
Qualified Protective Order Pursuant to HIPAA ..........cooveee.. C00246-C00248
A-177

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



123220

Subpoena 1n Civil Matter ..oovccvceeviiviieiiieiiriiiiieeeeeeeeeie e i eiee s ians e C00249

VOLUME 2 OF 9

Qualified Protective Order Pursuant to HIPAA .........cccooveeeeeee. C00252-C00254
Subpoena in Civil Matter .......ccoovvivvieiiiiiireieienieeeieeeseeeesieeiaeenns C00255
Qualified Protective Order Pursuant to HIPAA .......c..ccoovveeee. C00256-C00258
Subpoena in Civil Matter ........uevvveiivivieiiiee i eereeea s s e C00259
Qualified Protective Order Pursuant to HIPAA ............c.cceeve.e. C00260-C00262
Subpoena in Civil Matter .......cccccvvviveeiieiieniiinns e C00263
Qualified Protective Order Pursuant to HIPAA ........................ C00264-C00266
Subpoena in Civil Matter ..........ccccocirieriiiiiiiieeiireeereseeeeerere e eeceees C00267
Qualified Protective Order Pursuant to HIPAA ....................... C00268-C00270
Subpoena in Civil Matter ......uveeiveivieiiiiieeeieeeeeee e C00271
Qualified Protective Order Pursuant to HIPAA ............ccoeoee. C00272-C00274
Subpoena in a Civil Matter .....ocouvvvivviieniieeeeeeeee et C00275
Qualified Protective Order Pursuant to HIPAA .......c.ccccvee. C00276-C00278
Subpoena in a Civil Matter ........cooieveevvviviiireeieiieceeee e C00279
Qualified Protective Order Pursuant to HIPAA ........................ C00280-C00282
Subpoena in a Civil Matter ........ccccevvviveieeieiisiinin i C00283
Qualified Protective Order Pursuant to HIPAA...........cccoe....... C00284-C00286

Case Management Order, Entered 4/28/2015, Setting Status on
Possible Substitution of Attorneys for Plaintiff-Defendant
Pepper Construction’s Motion to File Counterclaim ......... C00287
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Pepper Construction’s Counterclaim for Contribution Against Perez
& Associates, Inc., 4/30/2015 ..ovvviiiiiiiiie e, C00288-C00291
Exhibit A — Complaint in Subrogation to Pepper
Construction’s Counterclaim for Contribution Against
Perez & Associates, INC....oovvveeeeviiiiviiieeiieeieiiinennn. C00292-C00307

Exhibit B — Pepper Construction’s Answer &

Affirmative Defense to Plaintiff's Complaint in

Subrogation to Pepper Construction’s Counterclaim

for Contribution Against Perez & Assoc., Inc.... C00308-C00313

Notice of Filing Pepper Construction’s Counterclaim for
Contribution Against Perez & Assoc., 4/20/2015 ............ C00314-C00315

Case Management Order Entered 5/12/2015, for Completion of 213(f)(1)
Depositions, Status of 213(f)(2) Depositions, Subpoenas to

Issue by 7/17/2015. ..o eieeereeeeee e e e e e e s e s e s C00316
Notice 0f Deposition......c.iivceeiiiiieiriieriiieieiieeiieeereeeeniaesbeeeseeees C00317-C00318
Subpoena in a Civil Matter .......ccocovviveeiivniiis i C00319
A&R Janitorial Certificate of Service of Discovery Document,

BILBI20LD oottt e e e e s e C00320-C00321
Notice of Deposition .....cccocvvcvveiiviviiiieiiiinicne e e, C00322
Subpoena in a Civil Matter ......ccccvvvivieieiiieiceccceeiee e C00323
Answer to Pepper Construction’s Counterclaim for Contribution,

B/L12/2005 ooveeeiirieee et C00324-C00326
Notice of Filing Perez & Associates’ Answer to Pepper

Construction’s Counterclaim, 6/12/2015 .............ioo... C00327-C00328
Notice of Motion, Pepper Construction’s Motion to Stay or

Continue Discovery, 6/18/2015 .....ccccvveeiivviiiiiieeeeeinins C00329-C00330
Pepper Construction’s Motion to Stay or to Continue

Discovery, 6/18/2015 ......ccovvveevioneeeiiireeeeeeeeeeceeeieee e, C00331-C00333

Exhibit A — Complaint in Subrogation to Pepper Construction’s

Motion to Stay or to Continue Discovery ................. C00334-C00349
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Exhibit B — Case Management Order, 5/12/2015

to Pepper Construction’s Motion to Stay or to Continue

DISCOVEIY eiiitiiieie ettt e e eeecnrte e e e e e e srreee e s e s eeneatnneeaseessanaseiess C00350
Exhibit C — Mroczko’s Complaint at Law to Pepper

Construction’s Motion to Stay or to Continue Discovery.C00351-C00365

Notice of Motion for Pepper Construction’s Motion to
Stay or Continue Discovery, 6/19/2015 ..........ccccveevereen C00366-C00367

Pepper Construction’s Motion to Stay or to Continue
Discovery, 6/19/2015 ....ooiviiiiiiiiieeeeeecrrerreeeeeeeeaireee e C00368-C00370
Exhibit A — Complaint in Subrogation to Pepper
Construction Motion to Stay or to Continue Discovery ..C00371-C00386
Exhibit B — CMC Order Entered 5/12/2015 to Pepper
Construction’s Motion to Stay or to Continue Discovery................ C00387
Exhibit C — Mroczko’s Complaint at Law to Pepper
Construction’s Motion to Stay or to Continue Discovery..C00388-C00402

CMC Order Entered 6/26/2015 entering and Continuing Pepper
Construction Co.’s Motion to Stay or to Continue Discovery to

BITT/20T5. ettt et e e e eae e C00403
Notice of DepoSItion .....ccevieieieeeriiiieeeiviieriseeeeinrrree e e e eicrbeeeea e C00404-C00405
Subpoena in a Civil Matter ........ccoccvovvveeiiiiiieieieiies e e ciecinae e C00406
Qualified Protective Order Pursuant to HIPAA ..........cccccueee. C00407-C00409

CMC Order, Entered 8/11/2015 Setting Status on
Motions to Consolidate, Motion to Dismiss Subrogee’s
Lawsuit; Pepper Construction Granted Leave to File Amended
Counterclaim Against Perez & Associates, Inc. Instanter....... C00410

Notice of Filing Pepper Construction’s Amended Counterclaim for
Contribution and Breach of Contract Against Perez &
Associates, Inc., 8/11/2015 ....oveveeeeeiiiieeiieiiiieiieeeieeieiens C00411-C00412

Pepper Construction’s Amended Counterclaim for Contribution
and Breach of Contract Against Perez & Associates
Inc., 8/11/2005 ..oooeriiivieiieieeee e C00413-C00416
Exhibit A — Complaint in Subrogation to Pepper
Construction’s Amended Counterclaim for
Contribution and Breach of Contract Against
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Perez & Associates., IncC.......cccoveveveiiviiiiicinieeinee, C00417-C00432
Exhibit B — Pepper Construction’s Answer &

Affirmative Defense to Plaintiff's Complaint in

Subrogation to Counterclaim for Contribution

and Breach of Contract Against Perez &

Associates, INC......oveiiveeiiviiiiniiiieeeeeie C00433-C00438
Exhibit C — Pepper Construction’s Subcontract

Agreement with Perez & Associates. Counterclaim

for Contribution and Breach of Contract Against

Perez & Associates. Inc........ccccccvveeeicvcniinievceneninnn, C00439-C00462
Exhibit D — Certificate of Liability Insurance to

Pepper Construction’s Amended Counterclaim

for Contribution and Breach of Contract Against

Perez & Assoc., INC...uvveveviiiiviiiiiiiiiiiiiieiiiiiceeie C00463-C00464

Notice of Pepper Construction Co.’s Motion to Consolidate,
7412005 .ottt C00465-C00466

Pepper Construction. Co.’s Motion to Consolidate, 9/4/2015.... C00467-C00468
Exhibit A — Complaint in Subrogation to Pepper
Construction’s Motion to Consolidate ......... C00469-C00484
Exhibit B — Mroczko’s Complaint at Law to
Pepper Construction’s Motion to Consolidate C00485-C00499

VOLUME 3 OF 9

Order Entered 9/14/2015 Granting Pepper Construction’s
Motion to Consolidate 14 L. 8396 with 15 L 5957 for

Purposes of Discovery Only.....ccccccocerreiiiiieiniiieee e ee e C00502
Case Management Order entered 9/22/2015 Granting Defendant
Perez & Associates Inc.’s 21 Days to File Response ......cc.cceeeuenee. C00503
Perez & Associates Inc.’s 2-615 Motion to Dismiss Mroczko’s,
Complaint 10/20/2015........cccoivirieeiiireeeeierieeireeeeeervreaenns C00504-C00506
Exhibit A — Complaint in Subrogation to 2-615
Motion to DiSmiSs ....cccvvveeeriiveieeeinieeicsireeeeeevenieens C00507-C00522

Exhibit B — Mroczko Complaint at Law to 2-615
Motion to DisSmiss ....ccccevevevvvicceeiieeiierneeneeennn. C00523-C00537

Briefing Schedule Order Perez & Associates Inc.’s Motion to Dismiss
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Mroczko’s Complaint at Law entered 10/20/2015 ................... C00538

Case Management Order Entered 10/20/2015 Granting Pepper
Construction Leave to File Third-Party Complaint Against
Insure-Rite & Counterclaim Against Perez & Associates Inc...... C00539

Pepper Construction’s Third Party Complaint Against Insure-
Rite, Inc., 10/277/2015 ..oooorieiiiiee e e C00540-C00545
Exhibit A — Complaint in Subrogation to
Pepper Construction
Construction’s Third-Party Complaint
Against Insure-Rite, Inc.......ccccooieviiiiiin, C00546-C00561

Exhibit B — Pepper Construction’s Answer & Affirmative
Defense to Plaintiff's Complaint in Subrogation to

Pepper Construction’s Third-Party Complaint Against
Insure-Rite, INC.....ovvveviiiiiiieiieeeeee e C00562-C00567

Exhibit C — Pepper Construction’s Complaint at Law to
Pepper Construction’s Third-Party Complaint Against
Insure-Rite, INC..ccvvreeeeeviiiiiiieeciceeeec e, C00568-C00582

Exhibit D — Notice of Filing Pepper Construction’s

Answer & Affirmative Defenses to Plaintiff Mroczko’s

Complaint at Law, & Pepper Construction’s Answer &
Affirmative Defenses to Plaintiff Mroczko’s Complaint

at Law to Pepper Construction’s Third-Party Complaint

Against Insure-Rite, Inc.....ccccccoeenvvnvvvnirene.n.. C00583-C00591

Exhibit E — Pepper Construction’s Subcontract Agreement

with Perez & Associates Inc.’s. to Pepper Construction’s Third-

Party Complaint Against Insure-Rite, Inc........ C00592-C00613

Exhibit F — Certificate of Liability Insurance to

Pepper Construction’s Third-Party Complaint Against

Insure-Rite, INCuuuveeeeiiiiieiieiiiiiiiiiee e C00614-C00615
Amended Notice of Subpoena Deposition ..............ccceecneenen. C00616-C00619

Reply Brief of Perez & Associates Inc.’s as to Their Motion to Dismiss,
127812015 ..o C00620-C00623

CMC Order Entered 12/8/2015 Continuing Case Management
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£0 2/29/2006 ... et r e e e e C00624
Order Entered 2/2/2016, Entering & Continuing Mroczko’s
Motion to Amend Depositions and Pleading Schedule ........cccccccveveeeinns C00625
Certificate of Service of Discovery Document by Pepper Construction

2/TT/2006 et C00626-C00627
Notice of Filing Insure-Rite, Inc. Appearance, 2/29/2016 ....... C00628-C0631
Notice of Motion of Insure-Rite, Inc.’s Motion for Leave to

File Extension of TIme ......cccccceeeeiiiiiiiiieeriicenviinveneeeen C00632-C00635
Insure-Rite, Inc.’s Motion for Leave to File an Extension

OF THINIC 1oeeiieei ettt e e e et e e e e s eeee e veesa e e aaees C00636-C00637
Order Entered 3/1/2016 Setting Trial Date of 4/3/2017 .......cccvvvveveeeneen. C00638
CMC Order Entered 2/29/2016, Granting Third-Party

Defendant Insure-Rite, Inc.’s Motion for Leave .......cccocouunnn.. C00639
Notice of Change of Firm Address .......ccccceeeiveeiiiineicinnnnianens C00640-C00642
CMC Order Entered 3/21/2016 Granting Mroczko to

Amend Deposition & Pleading Schedule .............cocvvvveiiinnccininnen. C00643
Notice of Deposition .....c.ccccvvveeiviviivieieieniee e e cineeeeeeeree e C00644-C00645
Subpoena in a Civil Matter ......eevieeioeeeieeieeeieieeertiecciseeee e eeeeeeeeaeeeeens C00646
Qualified Protective Order Pursuant to HIPAA .......cocovunee. C00647-C00646

CMC Order Entered 5/3/2016 Granting Pepper Construction
Leave to file Responsive Pleadings by 5/24/2016 ........... C00650

Notice of Motion of Pepper Construction’s Motion to Dismiss Count I
of Mroczko’s First Amended Complaint at Law............. C00651-C00652

Pepper Construction Co.’s Motion to Dismiss Count I of Plaintiff
Teresa Mroczko’s First Amended Complaint at
Law, 5/23/2016 ......cooveireiieeeireceeee et C00653-C00662
Exhibit 1 — Complaint in Subrogation to Pepper
Construction’s Motion to Dismiss Count I of Plaintiff
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Teresa Mroczko’s First Amended Complaint at
LW e C00663-C00677

Exhibit 2 — Mroczko’s Complaint at Law to Pepper
Construction’s Motion to Dismiss Count I of Plaintiff

Teresa Mroczko’s First Amended Complaint at
LAW i C00678-C00692

Exhibit 3 — Notice of Filing & Pepper Construction’s

Answer & Affirmative Defenses to Mroczko’s

Complaint at Law to Pepper Construction’s Motion

to Dismiss Count I of Plaintiff Teresa Mroczko’s

First Amended Complaint at Law .........ccccu.u.e. C00693-C00701

Exhibit 4 — Order Entered 12/18/2015 Granting Perez

& Associates Inc.’s Motion to Dismiss Mroczko’s Complaint

to Pepper Construction’s Motion to Dismiss Count I

of Plaintiff Teresa Mroczko’s First Amended Complaint

AL AW coeiiiiiieei e C000702

Exhibit 5 — Mroczko’s First Amended Complaint at

Law to Pepper Construction’s Motion to Dismiss Count I

of Plaintiff Teresa Mroczko’s First Amended

Complaint at Law ......cccccceeevviiveininiiiiiceeiienicenn C000703-C00749

VOLUME 4 OF 9

Con'’t of Exhibit 5 — Mroczko’s First Amended Complaint
at Law to Pepper Construction’s Motion to Dismiss Count I

of Plaintiff Teresa Mroczko’s First Amended Complaint
AL LAW coeeiiiiecc e C00752-C00786

Exhibit 6 — Discovery Deposition of Teresa Mroczko

to Pepper Construction’s Motion to Dismiss Count I

of Plaintiff Teresa Mroczko’s First Amended Complaint

At LaW (oo C000787-C00831

Exhibit 7 — Discovery Deposition of Michael Muno to

Pepper Construction’s Motion to Dismiss Count I of

Plaintiff Teresa Mroczko’s First Amended Complaint

AL LaW weeiiiiiie C00832-C0094

Exhibit 8 — Discovery Deposition of Gerald Kearns to
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Pepper Construction’s Motion to Dismiss Count I of
Plaintiff Teresa Mroczko’s First Amended Complaint
AL LAW ovviiiiiiis e C00946-C00994

Briefing Schedule Order Entered 6/29/2016 for Perez & Associates Inc.’s.
Motion for Summary Judgment and Pepper Construction’s

MOtion t0 DISIIISS tevvveueiiiiieieeeeeerieeeeeremeeeeeeeteeeeeeseeeennaaenas C00995
Perez & Associates Inc.’s Motion for Summary, 7/8/16 .......... C00996-C00999
Judgment

VOLUME 5 OF 9

Con’d Perez & Associate Inc.’s Motion for Summary Judgment .C1002-C01003
Exhibit A — Complaint in Subrogation to Perez &
Assoc.’s Motion for Summary Judgment ............. C01004-C01019

Exhibit B — Pepper Construction’s Counterclaim for
Contribution & Breach of Contract Against Perez &

Assocs.” to Perez & Associates Inc.’s Motion for Summary
Summary Judgment.........ccovvvverieeiincnieneeeeenee, C01020-C01023

Exhibit C — Discovery Deposition of Ray Veselsky
to Perez & Associates Inc.’s Motion for Summary
Judgment ..o C01024-C01056

Exhibit D — Discovery Deposition of Gerald Kearns
to Perez & Associates Inc.’s Motion for Summary
JUAGMENT 1..eeviiiiieriiciecc e C01057-C01104

Exhibit E — Discovery Deposition of John Perez
to Perez & Associates Inc.’s Motion for Summary

JUdEmEnt ...c.oevviieeiiiiieee e, C01105-C01144
Notice of Filing of Perez & Associates Inc.’s Motion for Summary
Judgment, 7/8/2016 .......cccvevvieevviiieeeie e C01145-C01146
Order Entered 7/8/2016 setting 9/15/2016 Trial Setting
SEATUS 1.ttt C01147
Notice of Deposition ..........cccocvvivveiveeveieeeeereieenn, e e C01148-C01149
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Subpoena in a Civil Matter ....ccoovoiiviiiiiieiieeieeeee e eeeissaeeines C01150
Qualified Protective Order Pursuant to HIPAA .................... C01151-C01153
Notice of Deposition .......ccciiiiiiviiiireiriiiceeeeeeeieeeeeeircdeseeiaveeaneen, C01154-C01155
Subpoena in a Civil MAtter .....ovovvieerieiesieeeieiiieeeiiicsieeeieeeeseesaveeeeanasinns C01156
Qualified Protective Order Pursuant to HIPAA ............cccuvv. C01157-C01159
Subpoena in a Civil Matter ...t e e C01160
Qualified Protective Order Pursuant to HIPAA ....................... C01161-C01163
Subpoena in a Civil Matter ....cocovvvciiveineieiieiiiiie i eeeeeessiraiviasreans C0l1164
Qualified Protective Order Pursuant to HIPAA .......cccccvvvee. C01165-C01167
Subpoena in a CIVII MAtter ....ueeeeeceeeeeiiiee et i seeie e e s s esesesanesenens C01168
Qualified Protective Order Pursuant to HIPAA ................. C01169-C01171
Subpoena in a Civil Matter .......cccccvvveiiiiiieiiiieeicceeeee e Co1172
Qualified Protective Order .....oooovvviviiniviieiiiiiivieieiiiiecineieee, C01173-C01175
Subpoena in a Civil Matter ..o C01176

Qualified Protective Order .....ooocoiieiivieiiieeeeiie i C01177-C01179

Notice of Filing of A&R Janitorial’s Response to Perez & Associates’
Motion for Summary Judgment, 7/21/2016 ................... C01180-C01182

Plaintiff A&R Janitorial’s Response to Perez & Associates’
Motion for Summary Judgment, 7/21/2016 .................... C01183-C01190

Pepper Construction’s Response to Brief in Opposition to Perez &
Assoc.’s Motion for Summary Judgment, 7/28/2016 ...... C01191-C01196
Exhibit 1 — Pepper Construction’s Amended Counter-
Claim for Contribution & Breach of Contract
Against Perez & Assoc’s to Pepper Construction’s Response
Brief in Opposition to Perez & Assoc’s Motion for
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Summary Judgment............ccoocoei e C01197-C01249

VOLUME 6 OF 9

Con’d of Exhibit 1 — Pepper Construction’s Amended Counter-
Claim to Contribution & Breach of Contract Against

Perez & Associates to Pepper Construction’s Response Brief

in Opposition to Perez Associates Inc.’s Motion for

Summary Judgment .........ccceeeierririiiiiiiiieennn. C01252-C01257

Exhibit 2 — Pepper Construction’s Counterclaim for

Contribution & Breach of Contract Against Perez &

Associates Inc.’s to Pepper Construction’s Response

Brief in Opposition to Perez & Associates Inc., Motion for
Summary Judgment ........cccoovvveeieiriiiinirieee e, C01258-C01314

Exhibit 3 — CM Order Entered 5/3/2015, Pepper

Construction’s Counterclaim for Contribution &

Breach of Contract Against Perez & Associates Inc.

in 14 L 8396 and15 L 5957, Shall Continue to Pepper
Construction’s Response Brief in Opposition to Perez and
Associate’s Motion for Summary Judgment ........c.cuuueeee.... C01315

Notice of Filing of Pepper Construction’s Response Brief in
Opposition to Perez & Associates Inc.’s Motion for
Summary Judgment, 7/28/2016 .......c.cccccvvveeevrveenrenennnn. C01316-C01317

Notice of Filing Answer to Pepper Construction’s Amended
Counterclaim, 8/4/2016 .......cooueeeeeeeeeeeeeeeeeereeeaeenns C01318-C01320

Perez & Assoc.’s Answer to Pepper Construction’s amended
Counterclaim for Contribution & Breach of
Contract, 8/4/2016 .........ccovveeeveeeeeireieeeeeeieeeneie e C01321-C01325

Perez & Assoc.’s Answer to Pepper Construction’s Counterclaim
for Contribution & Breach of Contract, 8/4/2016 .......... C01326-C01330

Notice of Filing Pepper Construction’s Reply Brief in Further
Support of Its Motion to Dismiss Count I of Mroczko’s
First Amended Complaint at Law ........coceovveevevivveerieennne. C01331-C01333

Pepper Construction’s Reply Brief in Further Support of its
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Motion to Dismiss Count I of Plaintiff Teresa Mroczko’s

First Amended Complaint at Law, 8/10/2016 ................ C01334-C01338
Notice 0f DepOSItION ...ccovcuvvvviieeeiriiirieeiiieiieireseeieeeseissaesaaans C01339-C01340
Subpoena in a Civil Matter .....ccccccvviveiieeiiisiieeiees e C01341
Qualified Protective Order Pursuant to HIPAA ............ C01342-C01344
Subpoena in a Civil Matter ...cocooeveeeeieniiiiiiiiiiiciecen e eveeeevvineenns C01345
Qualified Protective Order Pursuant to HIPAA ............... C01346-C01348
Subpoena in a Civil Matter .........cccccceeiriiinniee i i, C01349
Qualified Protective Order Pursuant to HIPAA .............. C01350-C01352
Notice of DepoSition ....ccccccvvvveieviveeerinissioniisiissirisinennns C01353-C01354
Subpoena in a Civil Matter ....ccoovvvvvviiiei i C01355
Qualified Protective Order Pursuant to HIPAA ...........c......... C01356-C01358

CMC Order Entered 8/31/2016, entering and continuing Pepper
Construction’s Motion to Dismiss 15 L 5957; Denying Perez
& Associate Inc.’s Motion for Summary Judgment Against Pepper
Construction’s in 14 L 8396; Denying Perez & Assoc.’s Motion for

Summary Judgment Against A&R Janitorial................. C01359
Pepper Construction’s Motion to Continue the Trial Date of

April 3, 2017, 9/9/2016 ...coocvveereeieieiiieeieeree e C01360-C01361
Notice of Motion, 9/9/2016 .....cccvviveeienieeiieiineeieeceerieeenias C01362-C01363
CMC Order of 7/13/2016, Completion of £(2) Depositions..........cc........ C01364
Order Entered 9/15/2016, Setting Trial Date of 9/22/2017......... C01365
Notice of DepOoSItiOn .....c..ccveeervivieirieinreiiveie s C01366-C01367
Subpoena in a Civil Matter ......cccoicoiiieiiieioeeeeeeeeeeeeeeee e C01368
Qualified Protective Order Pursuant to HIPAA ............... C01369-C01371
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CMC Order Entered 11/8/2016, Completion of All 213(f)(2)

DEPOSIEIONS ..vveeiiieeiiiiiieeieeeee e seeeeeeaeeeerneanes C01372
Teresa Mroczko’s Petition to Intervene and for leave to File
an Amended Complaint at Law, 11/10/2016 ........ C01373-C01375
Exhibit 2 — Mroczko’s Amended Complaint at
Law, 11/10/2016 ....vveveereiiieeeeeeiieeeeeeeeeeeenn, C01376-C01377
Exhibit 1 —~ Complaint in Subrogation ....... C01378-C01395

Briefing Schedule Order entered 11/21/2016 for Mroczko’s Motion
t0 INTEIVENE tiioeiiiiiiiecc e C01396

Pepper Construction’s Response Brief in Opposition to Teresa
Mroczko’s Petition to Intervene and for Leave to File
an Amended Complaint, 12/6/2016 ......................... C01397-C01406
Exhibit 1 — Complaint in Subrogation to
Pepper Construction’s Response Brief in Opposition
to Teresa Mroczko’s Petition to Intervene and for
Leave to File an Amended Complaint ................ C01408-C01423

Exhibit 2 — Summons Issued by Mroczko and Mroczko’s
Complaint at Law to Pepper Construction’s Response

Brief in Opposition to Teresa Mroczko’s

Petition to Intervene and for Leave to File an

Amended Complaint..........ccccoeviveririrreeinneiinireenen. C01425-C01441

Exhibit 3 — Pepper Construction’s Answer &

Affirmative Defenses to Plaintiff, Teresa Mroczko’s

Complaint at Law to Pepper Construction’s Response

Brief in Opposition to Teresa Mroczko’s Petition

to Intervene and for Leave to File an Amended

Complaint ......ccoovvvviiiieiiiieiee e C01443-C01451

Exhibit 4 — Motion to Consolidate Order Entered
9/14/2015 to Pepper Construction’s Response Brief
in Opposition to Teresa Mroczko’s Petition to

Intervene and for Leave to File an Amended
Complaingt ........eeeeeeirireieiriieceee e C01453

Exhibit 5 — Order Entered 12/18/2015, Granting Perez
& Associate’s 2-619(5) Motion to Dismiss and Granting
Mroczko Leave to Replead by 2/2/2016 to Pepper
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Construction’s Response Brief in Opposition to Teresa
Mroczko’s Petition to Intervene and for Leave to
File an Amended Complaint ..........ccoevvvvvvriciinecennnn e, C01455

Exhibit 6 — Mroczko’s First Amended Complaint at

Law to Pepper Construction’s Response Brief in Opposition

to Teresa Mroczko’s Petition to Intervene and for Leave

to File an Amended Complaint ..............c.cceeeee C01457-C01499

VOLUME 7 OF 9

Con’d of Exhibit 6 — Mroczko’s First Amended Complaint

at Law to Pepper Construction’s Response Brief in Opposition
to Teresa Mroczko’s Petition to Intervene and for Leave to
File an Amended Complaint to Pepper Construction’s
Response Brief in Opposition to Teresa Mroczko’s

Petition to Intervene and for Leave to File an Amended
Complaint ....cccooeveeeiiiiiiiiiiiiieee C01502-C01540

Exhibit 7 — Pepper Construction’s Motion to Dismiss Count

I of Mroczko’s First Amended Complaint at Law to

Pepper Construction’s Response Brief in Opposition to Teresa
Mroczko’s Petition to Intervene and for Leave to File an
Amended Complaint .........ccccvevveevrvennnennn.n. C01542-C01749

VOLUME 8 OF 9

Con’d of Exhibit 7 — Pepper Construction’s Motion to Dismiss
Count I of Plaintiff Mroczko’s First Amended Complaint

at Law to Pepper Construction’s Response Brief in Opposition to
Teresa Mroczko’s Petition to Intervene and for Leave to File an
Amended Complaint.......ccccccveeeeevvveeeeeeeiiiscneeeen, C01752-C01887

Exhibit 8 — Mroczko’s Response to Pepper Construction’s
Motion to Dismiss to Pepper Construction’s Response
Brief in Opposition to Teresa Mroczko’s Petition

to Intervene and for Leave to File an Amended
Complaingt .....c.veveevneiiiieiie e C01889-C01979

Exhibit 9 — Pepper Construction’s Reply Brief in Further

A-190

SUBMITTED - 945122 - Julie Teuscher - 4/25/2018 1:38 PM



123220

Support of its Motion to Dismiss Count I of Plaintiff

Teresa Mroczko’s First Amended Complaint at Law to

Pepper Construction’s Response Brief in Opposition to

Teresa Mroczko’s Petition to Intervene and for Leave to

File an Amended Complaint...............ccceeeennnnnn. C01981-C01988

Exhibit 10 — Order Entered 9/12/2016 Granting Pepper
Construction’s 2-619 Motion to Dismiss Count I of Mroczko’s
First Amended Complaint at Law, with Prejudice to Pepper
Construction’s Response Brief in Opposition to Teresa Mroczko’s
Petition to Intervene and for Leave to File an Amended
10703131 0] =1 1| AN URRSUUTS P C01990

Exhibit 11 — 9/12/2016 Hearing on Pepper Construction’s Motion
to Dismiss Count I of Mroczko’s First Amended Complaint to
Pepper Construction’s Response Brief in Opposition

to Teresa Mroczko’s Petition to Intervene and for Leave to

File an Amended Complaint ..........c.c.oeeerenrrnnnnnn C01992-C01999

VOLUME 9 OF 9

Con’d of Exhibit 11 to Pepper Construction’s Response Brief
in Opposition to Teresa Mroczko’s Petition to Intervene
and for Leave to File an Amended Complaint ..... C02002-C02003

Exhibit 12 — 8/31/2016 Hearing on Pepper’s 2-619 Motion
to Dismiss and Perez & Assoc. Motion for Summary
Judgment to Pepper Construction’s Response Brief in
Opposition to Teresa Mroczko’s Petition to Intervene

and for Leave to File an Amended Complaint......C02005-C02014

Notice of Filing Pepper Construction’s Response Brief in Opposition
to Mroczko’s Petition to Intervene, 12/6/2016 .... C02015-C02016

Plaintiff A&R Janitorial’s Response to Intervenor’s
Petition to Intervene, 12/7/2016 .....oeeveveeeivivvinieinneiininninnn, C02017-C02024

Notice of Filing A&R Janitorial’s Response to Intervenor’s
Petition to Intervene, 12/7/2016 ...ccooveveeeeeeeeeeeeeeeeiaeavennnninn, C02025-C02026

Mroczko’s Response to Pepper Construction and A&R
Janitorial Objections to the Petition to Intervene
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and for Leave to File Amended Complaint at
Law, 12/9/2016 .......oovviriiiiiieeiiee e C02027-C02031

Order Entered on 12/20/2016 Denying Mroczko’s Petition to
Intervene and to File an Amended Complaint ........ccococeeeeeeennns C02034

Pepper Construction’s Notice of Motion for Special Finding Pursuant
to ISCR 304(a), 1/1T/2017 ...oeeeeeeeeiieeeeeeeeeeecreee e C02035-C02036

Pepper Construction’s Motion for Special Find Pursuant to Illinois
Supreme Court Rule 304(a), 1/17/2017 .......cevvvvevnrnnnnnn. C02037-C02038
Exhibit A — to Motion for a Special Finding
Pursuant to Illinois Supreme Court Rule 304(a) ..... C02039

CMC Order Entered 1/31/2017 Setting Discovery Status on 3/3/2017.. C02040

Order Entered 1/31/2017 Granting Pepper Construction’s Motion
for a Special Finding Pursuant to Illinois Supreme Court

RUle B04(R) .veeeveiiiiriiiiie ettt s C02041
A&R Janitorial’s Supplemental Rule 213(f)(1) and Rule 213(f)(2)

DiSCIOSUIES ..cvviiireiiiiiiiitinireineesieesree e sree e ssibessreesneeennnes C02042-C02052
Notice of Filing A&R Janitorial’s 213(f)(1) and 213(f)(2)

Disclosures, 2/7/2017 c.oooumeeeriiieeee e C02053-C02055
Order Entered 1/31/2017 Granting Pepper’s Motion for

SCR304(a)fINAING......coiueeiiiiiieeeeieiieee et ee e eeescairete e s eenanaraeaaeas C02056
Mroczko’s Notice of Appeal, 2/14/17 ....ccocvvevvivnreeiiiiiiionieeneiene, C02057-C02058
Order of 12/20/2016 ......ccccoeiiiroiiinieicieiricirieie e sreeseesbeeniae e C02059
Notice of Filing Notice of Appeal .......cccccivvvivvvviieeiiiiiniiniieeenenn, C02060-C02061
Amendment to Notice of Appeal, 3/13/17.....cccccceeviviviieviveeeeennen. C02062-C02063
Request for Preparation of Record on Appeal ......cccvvivvvvivivvvoviiiiiicininn, C02064
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Stipulation to Limit the Record on Appeal, 3/15/17 ........ccccceeee.. C00002-C00005

Notice of Filing of (1) Request for Record on Appeal and
(2) Stipulation to Limit the Record on Appeal, 3/15/17 ..... C00006-C00007

Notice of Filing Request for Preparation of Supplemental Record on
Appeal Consisting of the Report of Proceedings of
September 12, 2016 and the Report of Proceedings

of December 20, 2016, 4/20/17.......ouvvviveiiieeeneeeeerreeenriieinns C00008-C00009
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No. 123220

IN THE SUPREME COURT OF ILLINOIS

A&R JANITORIAL, as subrogee of
TERESA MROCZKO,

Plaintiff-Appellee,
VS.

PEPPER CONSTRUCTION CO.,
PEPPER CONSTRUCTION GROUP,

ON APPEAL FROM THE APPELLATE
COURT OF ILLINOIS FIRST
DISTRICT

CASE NO. 1-17-0385

THERE HEARD ON APPEAL FROM
THE CIRCUIT COURT OF COOK
COUNTY, ILLINOIS

CASE NO. 14 L 8396

LLC, PEREZ CARPET, PEREZ &
ASSOCIATES, INC,, CBRE, INC,,
AND BLUE CROSS AND BLUE

SHIELD ASSOCIATION,

HON. WILLIAM E. GOMOLINSKI,
JUDGE PRESIDING

Defendants-Appel lants.
NOTICE OF FILING AND PROOF OF SERVICE
To:  SeeAttached Service List

PLEASE TAKE NOTICE THAT ON April 25, 2018 the undersigned attorney caused to
be electronically filed the Brief and Appendix of Defendant-Appellant Pepper Construction
Company with the Clerk of the lllinois Supreme Court. The undersigned further certifies that on
April 25, 2018 the parties listed above were served with a copy of this notice, Brief of
Defendant-Appellant and Appendix at their respective email addresses by emailing the same.
Under Penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure,
the undersigned certifies that the statements in this instrument are true and correct.

Respectfully submitted,

CASSIDAY SCHADELLP

By: /g/Julie A. Teuscher
One of the Attorneys for Defendant-
Appellant, PEPPER CONSTRUCTION
CO.

Julie A. Teuscher

CASSIDAY SCHADELLP

222 West Adams Street, Suite 2900
Chicago, Illinois 60606
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(312) 444-1669 — Fax
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038657AP/06014/JAT
A&R JANITORIAL, as subrogee of TERESA MROCZKO v. PEPPER CONSTRUCTION CO.,
eta.
SERVICE LIST
Doug Keane, Esq.

Rusin & Maciorowski, Ltd.
10 S. Riverside Plaza
Suite 1925

Chicago IL 60606-3801
(312) 454-5128

(312) 454-6166 (Fax)
dkeane@rusinlaw.com

ATTORNEY S FOR Teresa Mroczko:
Elliot R. Schiff

Schiff, Gorman, LLC

One East Wacker Drive

Suite 2850

Chicago, IL 60601

(312) 345-7200

(312) 345-8645 (Fax)

eschiff @schiff-law.com

ATTORNEY S FOR DEFENDANT, PEREZ ASSOCIATES, INC.:
Tod H. Rottman, Esq.

Law Office of David A. 1zzo

33 N. Dearborn Street

Suite 1605

Chicago, IL 60602

(312) 706-1900

(855) 283-6875 (Fax)

tod.rottman@sel ective.com

ATTORNEY S FOR THIRD-PARTY DEFENDANT, INSURE-RITE, INC.:
Anthony J. Tunney, EsQ.

HeplerBroom, LLC

30 N. LaSalle Street

Suite 2900

Chicago, 1L 60602

(312) 230-9100

(312) 230-9201 (Fax)

atunney @hepl erbroom.com
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